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QUESTION PRESENTED
Can a party be precluded from bringing a claim, under a theory of nonparty

preclusion. and thereby be demied its fundamental due process rights, when, as a

matter of law. the application of the theory of nonparty preclusion was in error.

INTRODUCTION
Prior to the instant case, it was well settled law in the United States Court of

Appeals for the Second Circuit (Second Circuit) that when a comrt accepts a proof of

claim (Claim) in a bankruptey case, because it had not been contested, said

ent subject to res judicata. EDP Med. Computer Sys. .

Umited States, 480 F.3d 621 (2006 2nd Cir.): see also Siegel v. Fed. Home Loan
Mortgage Corp.. 143 F.3d 525, 528-31 (9th Cir. 1998) (finding that the allowance of
a claim without objection under § 502(a), even in the absence of a separate order, 1s
a final judgment giving rise to res judicata); see also Tr. of Operating Eng’rs Local
325 Pemsion Fund v. Bourdow Contracting, Inc., 919 F.3d 368. 382-83 (6th Cir.
2019) (no circuit has found otherwise).

Thus, prior to the present case, in the Second Circuit, it was a fundamental

due process principle that 2 court judgment. allowing an uncontested Claim.

constituted a final judgment and is thus a predicate for res judicata. See EDP, 480
F.3d at 625. Contrary to its holding in EDP, the Second Circuit below held, in error,
that the Respondent Trustee was not subject to the bankruptcy court’s judgment
accepting a Claim that had not been contested, because the Respondent was not a

partyinthedisputefmmwhichﬂnejmdgnmn&was?mued.



In adopting the theory that a court’s allowance of a claim, because it has not
been contested, only applies to the parties of the procedure from which a court
allowed the claim, the Second Circuit placed itself squarely in conflict with three
other circuits, including itself. In so doing, the Second Circuit becomes the first
circuit to adopt the subject theory. In light of the division among the circuits and
the importamnce of ﬂne due process rights at stake, the petition for a writ of certiorar:

should be gramted.

Petitioner Myer’'s Lawn Care Services, Inc..
Respondents are Robert L. Pryor and Russell Fragala
In accordance with this Court’s Rule 12.4, Petitioner is filing a “...single

pertfmmm for a writ of certiorari” because the “judgments...sought to be reviewed” are
from “the same court and involve idemtical or closely related gquestions.” Sup. Ct. R.
12.4.

A corporate disclosure statement is not required under Supreme Court Rules
14(b)(i) and 29.6 because Petitioner is not owned by a pavent corporation and mo

publically held company owns 10% or more of the corporations stock.



RELATED PROCEEDINGS

United States Court of Appeals for the Second Cirecuit
Myer’s Lowm Care Services, Inc. v. Robert L. Pryor No. 24-2345-blk
AMENDED SUMMARY ORDER entered October 8. 2025
Myer’s Lawn Care Services, Inc. v. Russell Frogala No. 24-2343-bk.
SUMMARY ORDER eniered October 7, 2025

United States District Court Eastern District of New York

Myer’s Lawn Care Services, Inc. v. Bobert Pryor. Case No. LZM—SMK\JC»
OPINION AND ORDER entered August 6, 2024

Myer’s Lawn Care Services, Inc. v. Russell Fragala, Case No. 2:22-cv-5980
(NJC). MEMORBRANDUM AND ORDER entered August 6, 2024

United States Bankruptcy Court Eastern District of New York

In. re: Russell Fragala aka Russell L. Fragala Case No. 8-19-75714-reg
OBDER entered April 26, 2023

Myer’s Lawmn Care Services, Inc. v. Russell Fragala Case No. 8-19-75714-reg
Adv. Proc. No. 8-19-08150-reg. JUDGMENT entered September 22, 2022.
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OPINIONS BELOW
The Amended Summary Order of the United States Court of Appeals for the

Second Circuit as to Case No. 24-2345-bk, dated October 8, 2025, 1s unreported and

is reproduced in Petitioner's Appendix (Pet. App,) at 1a. The Summary Order of the
Umited States Court of Appeals for the Second Circuit as to Case No. 24-2343-bk,
dated October 7, 2025, is unreported and is reproduced in Pet. App. 8a. The district
court’s Opimion and Order, dated August 6, 2024, is unreported and is reproduced in
Pet. App. 14a. The district court’s Memorandum and Order, dated August 6, 2024,
is unreported and is reproduced in Pet. App. 56a. The Bankruptey Court’s Decision
Affter Trial, dated September 22, 2022, is reported at 645 B.R. 488, and is
reproduced in Pet. App. 60a The Bankruptcy Court’s Judgment, dated September
22, 2022, is unreported and is reproduced in Pet. App. 77a. The district court’s
Expungement Orvder, dated April 26, 2023, is unreported and is reproduced in Pet.
App. 78a.
JURISDICTION
The Summary Order of the court of appeals regarding No. 24-2343 was

entered on October 7, 2025. Pet. App. la. Petitioner’s petition for rehearing w.

denied on October 28, 2025. Pet App.7a.
The Amended Summery Order of the court of appeals regarding No. 24-2345
was entered on October 8, 2025. Pet. App. 8a. Petitioner’s petition for rehearing was

demied on October 30, 2025. Pet App. 13a.



CONSTITUTIONAL PROVISION INVOLVED
The Fifih Amendment to the United States Constitution states:

No person shall...be deprived of life. liberty. or property. without due process
of law...

STATEMENT OF THE CASE
Badkground Facts
Petitioner Myer's Lawn Care Services Inc. (Petitioner or Myer's) 1s a

actor located in Carroll County, Maryland and

This Petition arose from a dispute over subconiracts.

2016, between Debtior Fragala (Fragala) and Myer's, involving snow removal

services Fragala contracted Myer's to provide for twenty two, mostly, Walmart
stores all located in Maryland (Work Sites) during the winter months starting in
November 2016 through March of 2017. BrightView Solutions, LLC (BrightView)
had awarded a contract to Fragala to provide smow removal services to the Work

Sites (BrightView Contract).

Then. Fragala subcontracted the duties under the BrightView Contract to

ngmmmwwmmmmwmm& 2016, one for each
Work Site ( tracts were entered into evidence as

Ex 2 R. 1191
Fragala agreed that he included the following clause in all of the

Subcontracts referred to in this paper as the Liability Clause:



Subcontractor [Myer’s] shall perform and provide all necessary

W@mmmm@mwmmm
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The Addendum to said contracts, dated November 10, 2016, Fragala agreed
to pay a late fee of two percent (2%) per month on balances owing if invoices Myer's

submitted were mot paid within 25 days of submission. R. at 970.

Prior to the signing of the Subcontracts, pre-season inspections were
conducted of the Work Sites on or before October 20, 2016. Fragala had assigned
his employee, Mark Hornstein (“Mr. Hornstein”), as the account manager to monitor
the performances of the BrightView Contract and the Subcontracts on Fragala’s
behalf. R. at 1179. The purpose of the preseason inspections was to document the

conditions of the Work Sites before the snow season began. R. at 1180.

Fragala testified that Mr. Hornstein, representing Russ Fragala Landscape
Corp. i(‘“m&sea:pe”), conducted the pre-season inspections with Mr. Jason Wise
(“Mr. Wﬁse”)ﬂ an employee of BrightView. Id.
Fragala testified that someone from Plaintiff Myer’s also accompanied them,

id., however Mr. Wise and Mr. Hornstein testified that mobody from Myer's

accompanied them. R. at 1201.



s had been conducted, M.

“ e [Mr. Hornstein] said that they [Mr. Hornstein, Mr. Wise and,
supposedly, someone from Myer’s] didn’t see any damage that we would
require a report. We never received a report, so, as far as we were
concerned, going into the snow season, there was no damage and any
damage that there was after the season was to be fixed by Myers.”

R. at 1181 (emphasis added).
However, the bankruptcy court noted that BrightView's preseason

WMJMWMSMPMMPMWMEMH R -
of 350 difflerent damages that existed on the Work Sites before the snow season

began. R. at 1192.

ented preexisting damages. R. at 1191-92.

On May 2,3, 2022, the Honorable Robert E. Grossman presided over a bemch
trial conducted in the dispute discussed below. Myer's attorney William Burke
(Attorney Burke) read into the Record that Mr. Hornstein testified. during his
deposition, that be was taking photographs of the preexisting damages with Mr.
Wise. thirty to forty of them at each of the 22 Work Sites, and sending them to

Fragala for a file of preexisting site visits. R. at 1196-97.

Fragala confirmed to the bankruptey court that. his position was that, unless
ing damages from Myer's, Myer's would be Tiable for all

Mmmpmﬂmmwmsmmmmmism,@wniﬂmm



Myer's did mot cause the damages, because they existed before the snow season

began. R. at 1191.

Mr. Myer has stated, via affidavits, that, when he signed the Subcontracts,
that he reasonably relied on the plain meaning of the words of the Liability Clause
that was included in every Subcontract, which stated that Myer’s and its agents
would be liable for damages it caused while performing its smow removal activity,
which also meant it would not be liable for damages not caused by its removal

activity. The Liability Clause imduced him to execute the Subcontracts.

However, Mr. Myer states that, he had not been told that if he did mot submuit
to Fragala reports identifying damages that existed on the Work Sites, before the
snow season began, then Myer’s would be liable for all of the damages that existed
at the Work Sites after the snow season was over, even if the damages were mot
caused by its smow remowval activity. Myer's stated that, if Fragala had conveyed
that to him, in any way, then he would not have had Myer’s enter into the
Subcontracts.

The performances of the parties to the Subcontracts went as expected until
Myer's submitted the last invoices of the snow season that arose the last storm
of the season that occwrred on March 3, 2017. R. at 1202, Invoices to respond to
said storm totaled $183,460.00, which Fragala paid minus $58,460.00. R. 1176.

Fragala alleged that Plaintiff had caused damage to all of the 22 Work Sites

ned its smow removal activity. In an email dated June 6, 2017, Mr.

Hornstein advised Mr. Myer that he had conducted post season site imspections of



aﬂl@fﬂmWorkSitesandthatheW@uldbesendinghimacmnpﬂseﬁm«»faﬂ@fﬂm

sﬁ@mdetaﬂingwhatmdsmbemmede&n.atm

However, unknown to Myer's at the time. on or about June 19, 2017, a

ections that BrightView had conducted in October of 2016. Mr. Bender

determined that, with one possible minor exception. no damage had been caused to
ihe Work Sites attributable to recent smow removal activity. Further, Walmart
Wma@Mmag@matm@kaSmwmm'mmm.
R. 666-84.

Amn excerpt firom Mr. Hornstein's deposition testimony was read into the -
record in which he stated that, on or before June 19, 2017, The was contacted by Mr.

Bender who advised him that BrightView's post season inspections had been

wmk&daﬁmmdmgemmmmmmﬁm@fmm@ml

R. at 255-60.

and the Walmart store managers signed off so concurring that no damages were
attributable to recent snow removal activity. Then. on or about June 19, 2017, Mr.
BendermlledMarkamteimandadvisedthatmdanmgeﬁ,withmpmsib&e
minor exception, were revealed attributable to Myer's and he sent him an email. Id.
At trial, Fmga]aaﬂegdtbatJawnWmliﬁmandtoﬂdhimthataM@f

ﬁheW@rkSiﬁeghadt@bgmpah@dandh&deﬁ@M@damag&&atmm



supposedly, Jason Wise did that after BrightView had completed all of the post
season imspections and determined that no new damages were present and Walmart
concurred.

However, Jason Wise stated, in his deposition, that no damage reports were
reported after BrightView completed its post season inspections in the middle of
Jume, which determined that no damages were found attributable to recent snow
removal activity. And that he denied Fragala’s claim that he called him and told

 snell en.” R. 689-

him that every Walmart store had extensive damage did mot
93.
Further, during discovery in the SCA, BrightView’s Associate Counsel

Patrick O'Reilly (“Attorney O'Reilly”), submitted a letter, dated May 24, 2018,

stating that BrightView had not received any correspondence from Fragala or
Walmart regarding alleged damages caused by snow and/or ice removal and all
amounts owed to Fragala for said services were paid. R. at 253-54.

Fragala did not advise Myer’s that BrightView had completed its postseason
inspections and found no new damages and that Walmart concurred. So, Attorney
Burke wrote Mr. Hornstein two letters, dated June 23 and July 7, 2017 requesting
the comprised list. What Attorney Burke received in response was a letter from
Landscape’s attorney, Rompel S. Alam, Esquire (Attorney Alam), dated August 11,
2017 (August 11 Letter). B. at 261-66.

As stated abowve,

umknown to Myer's at the time, Mr. Hornstein had been

told, on Jume 19, 2017, by an:gﬂnthww, that it had inspected the Work Sites amnd
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found no damages attributable to Myer's smow removal activity, with possibly one

ng. However,

in the Aungust 111mm,AMMmeﬁamdthaﬁMy'efSwmmm
bmachmﬁmmﬁzadbmmMyefshaﬁmu@eddmgwmﬂmeksmm
wﬁnsedmmpairthemamlmemﬁ@fﬂmmaimmayemdﬂm $58,460.00 Myer's
is owed. Attorney Alam also stated that Mr. Hornstein had advised Myer's that
mpaimm'ﬁmW@rkSiﬁeswemmqmﬁmdmbewmphte&@nwbeﬁ»mcﬁm?& 2017,
immdermmmiv@dwmmam&r@fthepmemﬁ.MMmeﬂaismgiKSM

' sounces to repair the Work Sites. whith Myer's is liable to pay. Aleo, Attorney Alam
threatened. that Myer's is contractively forbidden to contact BrightView and, if it

does, Fragala will sue Myer's for breach of contract and tortious interference. Id.

Attorney Alam also memorialized a conversation between her and Attorney

- discussed the fact that Landscape had not been registered in

threatened that, if Myer's sues Russell Fragala personally, Fragala will sue

Attorney Burke for sanctions and attorney fees. Id.
AS @fSeptemher 17,. 2@17« Landscane

MyefsﬁMathhﬁmmﬂysngmFmgahdemFm@aWA

Russ Fragala Landscape Corp. in the Circuit Court fior Carroll County, Maryland

(SCA). R. at 753.



Myer’s learned later that, on October 27, 2017, Landscape did register with
the Maryland State Department of Taxation and Assessments (SDAT) to conduct
business in Maryland and it paid a fine for not registering before it had conducted
business and after the SCA was initiated but before Fragala answered Myer’s
Complaint. R, at 1003-06. However, Russell Fragala choose not to advise Myer’s of

Jamuary 10, 2018, Russell Fragala choose to answer the SCA Complaint
individually, when he could have filed a motion to dismiss the complaint under a
corporate veil theory.

And, on January 10, 2018, Fragala choose to individually file a Counter-
Complaint against Plaintiff Myer's, R. at 230-32, instead of doing so as Landscape,
which he could have done given that Landscape had registered im Maryland,
demanding $109,665.00 in alleged damages.

Fragala confirmed his deposition testimony that he, allegedly, received
pictures from BrightView saying that there were damages to all twenty-two of the
Work Sites and BrightView withheld $160,000.00 from him until he repaired all of

the Work Sites. In the Counter Complaint, Fragala claims d of $109,000.00

as compensation for the five or six weeks that he had to pay for housing, food, gas,

etec. to send a crew to Maryland to repair the mwemy—m@ Work Sites. However,
Fragala has not been able to produce any receipts for the housing, food or gas he

alleges he spent to send his crew to Maryland. R. 1199-1260.



JudgeGmmaskedFmgalawhemwemmymmndsthatdmumenﬁedmy
@xp@mthatFm@hmntemﬂsmatlwimmmdashemthhekasm_

sonded that he would have to look for them. R. at 1203-04.

During discovery in the SCA. Bﬂghﬁviwpxm“mdﬂsbummd&mm
of which were admitted as Ex. %whﬁdndmumenﬁs&haﬁBﬂgMVmpaidFmgﬂam

fall by May 10, 2027 and no deductions were made at any time, for any reason. from

beontracts were executed. on November 6, 2016, to when the fimal

payment was made on May 10, 2017.

Whenb@thsideghadmsmd,ﬂmJudgeGmmmnmmdmatﬁisdemmme

doubt that Fragala’s repeated testimony that BrightView withheld $160.000.00

MWMWWMMMSWMWMMMMMM

BrightView required him to repair. before it paid him in full, allegedly. a year later,
is a complete fabrication’
As of September 17, 2018, the IRS had recorded $196.418.96, plus interest. 1m

Corp.. B. at 1008-12.

Debtor Fragala Files Chapter 7 Bankruptcy
Much Discovery communications transpired between the parties in the SCA,
including Myer's taking the deposition of BrightView, on Angust 14. 2019. Fragala
ey on August 15, 2019. R. at 10-82. On September 13, 2019,

10



Debtor Fragala’s attorney at the time, Richard Kanter, Esq. (“‘Attorney Kanter”)
contacted Attorney Burke, via email, and advised that the counter complaint
Fragala had filed against Myer’'s was an asset in Fragala’s personal bankruptcy
estate. Respondent Pryor was copied. R. at 987-91.

Attorney Burke had telephone conversations with Respondent Pryor
regarding documents, produced via discovery im the SCA that Respondent Pryor
wanted to review concerming Fragala’s personal lawsuit against Myer’s. Attorney
Burke advised Respondent Pryor that he would forward the documents requested.

As discussed below, Myer's filed its proof of claim (Claim) on November 19,
2019 in the amoumnt of $92,366.80, R. 1920-35, which included Myer's SCA Pretrial
Statement that detailed Fragala's fraudulent conduct from which the SCA avose. R.

at 1024-35.

Attorney Burke continued to have a number of commumications with
Respondent Pryor and his staff regarding the subject matter of the Claim, after 1t

was filed. Including, most importantly Respondent Pryor’s instruction that Fragala

could comtinue his, individual, SCA Counter Complaint against Myer’s, but, if
Myer's defends the Counter Complaint, it would violate the automatic stay that
became effective when he filed personal bankruptcy. Myer’s petitioned the SCA
court to stay the case. Also, Respondent Trustee Pryor advised Attorney Burke that

he was considering Fragala's Counter Complaint into federal court as an

asset of Fragala’s personal bankruptcy. These conversations are memo: talized in

ik



Plaintiff's Motion to Stay the Instant Case, which Myer's filed on September

28. 2019. R. at 1059-62.
Wm&dmmmmmmﬂmpmm

federal court. Hweveni&ﬁﬁmmw@ﬁhyﬂmtxwm&nﬁmmﬁaﬂaﬁm

aﬁﬁmenypmdmdimﬂwSCAamﬁmmgmﬁmdMFm@aaﬁeﬂmmiu&iwi&uﬂ

by serving him SCA documents. R. at 85-89.

On October 7, 2019, the SCA court granted the stay Myer's requested, which
stayed the SCA for Fragala. as an individual. R. at 166.

Affirmation In Support of Debtor’s Motion for an Order (1) Finding

Myer’s ...in Willful Violation of the Automatic Stay: and (2) Awarding

the Debtor [Fragala] his Attorney Fees....And Such Other

Damage...Including Punitive Damages, For the Stay Violation

R. at 93-152.

MMMMFWMMMMMW%&MEWMWSM
used that posture as standing to, individually, sue Myer's for alleged violation of the
automatic stay. R. at 93-103.

On November 22, 2019, pursuant to 11U.S.C. § 523(a) (2) (A) and (a) (®).
Myer's filed its Complaint for Nondischargeability of Plaintifi’s Claim

(“Complaint for Nondischargeability”). R. at 286-305.

12



When Fragala filed his Petition for Chapter 7 bankruptcy on August 15,
2019, R. at 10-84, he valued his home at $613, 800.00. R. at 17 and 19.

However, on April 25, 2022, Fragala advised the bankruptcy court that he
had received a comtract to sell the subject property and requested, inter alia, that
the bankruptcy court authorize Fragala to sell the property and retain the net

proceeds of the sale as exemptible interest in the property. R. at 324-424.

The comtract to sell the property reveals the sale price to be $1,170,000.00. R.
at 411. On April 27, 2022, the bankruptcy court ordered that Fragala's request to

sell the property was demied. R. at 425.

On May 18, 2022, Pryor filed a letter stating that he rescinds the Trustee's
Report of No Distribution he previously had filed on April 12, 2021. R. at 584.

As stated above, Myer's filed its Claim on November 13, 2019, R. at 1020-35,

which included a copy of Plaintiff's Pretrial Statement that Myer's had filed m

the SCA, on August 29, 2019. Plai

ntiff's Pretrial Statement is a twelve page
document that explains, in explicit detail, that Fragala's conduct constitutes

numerous acts of fraud that Fragala subjected Myer’s to.
Pertinent Procedures

As stated, Fragala filed an individual petition for bankruptcy under Chapter
7 of the Bankruptey Code on August 15, 2019, identified as Case No. 8-19-75714.

Pet. App. lba.



S Y

On November 19, 2019, Petitioner Myer's filed a proof of an unsecured
in Fragala’s Bankruptey Action (the “Claim™) in the amount of $92,366.80. Id.

On November 25, 2019, Petitioner Myer's imitiated a related adversary
proceeding (Adv. Pro.) against Fragala, alleging that Myer's Claim agaimnst

Fragala’s estate was not dischargeable pursuant to both 11 US.C. § 523(a}2)(A)

and 11 U.S.C. § 523(a)(6) that is identified as Adv. No. 19-08150. Pet. App. 17a. 18a.

After the Adv. Proc. was concluded the bankruptcy court issued its Decision

After Trial, dated September 22, 2022, holding that Myer's had not met its burden
ided by a corporaie

veil. but accepted the Claim because it had not been contested and holding the

to prove that the debt is mot dischargeable and the debior is shiel

acceptance of the Claim was a Final Judgment giving rise to res judicata pursuant
to Siegel, 143 F.3d 525. 528-31. Pet. App. 60a. Then the bankruptcy court issued a
JUDGMENT which adjudged that: (1) Plaintiff has an allowed claim in this
bankruptcy case subject to offfset by any distribution in In re Russ Fragala
Landscape Corp., Case No. 20-73335; (2) Myer's claim is not non-dischargeable
under 11 U.S.C. § 523(a}2XA); and Myer's claim is not non-dischargeable under 11
U.S.C. § 523(a)(6). Pet. App. TTa. Petitioner timely appealed the bankrupicy court’s

holdings that the debt was dischargeable and the debtor was shielded by a

ntified it as Case 2:22-cv-05980-NJC.

corporate veil, to the district court that ide
(Furst Appeal”).
On February 2, 2023, some four months after the First Appeal was filed.

Respondent Pryor, filed a motion to expunge Myer's Claim, under a corporate veil

14



theory, requesting that the Claim be expunged n its entirety. R. at 9636
Petitioner explained to the bankruptcy court and to Respondent, multiple

times in papers and during hearings, that it could not defend Respondent’s MOTIOn

under corporate veil or fraud theories because Petitioner had appealed those

o5 to the district court, thus the bankruptcy court did mot have concurrent

fiction with the district court on those matters. R. at 1042.
However, Petitioner correctly argued that Respondent’s motion was untimely

because it was filed four months after the judgment was issued and did not comply

RCP 60(b). B. at 974-78

The bankruptey court issued an Order granting Respondents motion o
expunge the Claim in its entivety (Expungement Order), but did not express amy
legal foundation in support, or any facts presented by Respondent supporting the

Order. Pet. App. 78a. Petitioner appealed the Expungement Order to the district

e
LA

4 it as Case 2:23-cv-03346-NJC. (“Second Appeal).

When considering the Second Appeal, the district court dete:

Pryor timely filed his objection to the Claim, becanse Respondent
was not bound to the Judgement the bankruptcy court issued accepting the Claim,
because he was a nonlitigant in the Adv. Proc., 80 he did not have to file a moton to

reconsider the Judgment. The di

ict court relied heavily on Taylor v. Sturgell, 553
U.S. 880, 893-96 (2008) in support of its holding. Pet. App. 32a—36a.
The Taylor Court held that there are six exceptions to the rule agamst

nonparty preclusion. Id. Petitioner does not concede that it does mot meet amy of the



- the sixith exception that sfates:

Sixth, in certain circumstances a special statutory scheme may "expressly
foreclos[e] successive litigation by nonlitigants . . . if the scheme is otherwise
consistent with due process.” Martin, 490 U.S.. at 762, n. 2, (1989). Examples of
such schemes include bankruptcy and probate proceedings, see ibid., Taylor, 553
U.S. at 895.

The Taylor Court cited to Martin v. Wilks, 490 U_S. 755, T62, n. 2 (1989). The
Martin Court held:

This rule is part of our "deep-rooted historic tradition that evervone should
have his own day in court.” 18 C. Wright. A. Miller. & E. Cooper. Federal
Practice and Procedure § 4449, p. 417 (1981) (hereafier 18 Wright). A
judgment or decree among parties to a lawsuit resolves issues as among
them, but it does not conclude the rights of strangers to those proceedings. 2

[n. 2] We have recognized an exception to the general rule when, in certain
limited circumstances, 2 person, although not a party, has his interests
adequately represented by someone with the same interests who is a party
See Hansberry v. Lee, 311 U.S. 32, 41-42 (1940) ("class” or "representative”
suits); Fed. Rule Civ. Proc. 23 (same); Montana v. United States, 440 U.S.
147, 154-155 (1979) (control of litigation on behalf of one of the parties in the
litigation). Additionally, where a special remedial scheme exists expressly
foreclosing successive litigation by nonlitigants, as for example in bankruptcy
or probate, legal proceedings may terminate preexisting rights if the scheme
is otherwise consistent with due process. See NLRB v. Bildisco & Bildisco,
465 U.S. 513, 529-530, n. 10 (1984) ("[P}roof of claim must be presented to the
Bankruptey Court . . . or be lost™): Tulsa Professional Collection Services,

Inc. v. Pope, 485 U_S. 478, (1988) (nonclaim statute terminating unsubmitved
claims against the estate). Id.

~ As is stated above, in its Decision After Trial, the bankruptcy court

accepted the Claim because it had not been contested

16



of the Claim was a Final Judgm:

143 F.3d 525, 528-31. Supra. The bankruptey court’s ruling &
remedial scheme that the Taylor court held is a special statutory scheme that may

. Taylor, 553 U.S. at 898.

expressly foreclose successive litigation by nonlitigamn
Myer’s cited to this particular bankruptey court finding in its oppositions t0 Pryor’s
motion to expunge. R. at 980.

However, when the district court analyzed the application of the Taylor
Court’s Sixth exception to the rule against nomparty preclusion, it held it is not
applicable in the present case stating: “Sixth, Myer's has identified no statutory
scheme that forecloses successive objections by nonlitigents to the Adversary
Proceeding. And [ am aware of no such authority.” Pet App. 35a.

statmtory scheme that forecloses successive objections by nonlitigants when the

bankruptcy court held, in the Decision After Trial, that its acceptance of the

Claim was a Final Judgment subject to res judicata, pursuant to Siegel. Pet. App.
70¢. In his motion to expunge, Respondent cited to the Decision After Trial, as his
main Factual support of his position that Fragala was shiclded by 2 corporate veil
R. at 963-68. The district court identified the motion to expunge in its Opinion and
Order. Pet. App. 21a.

The district court affirmed the bankruptey court Expungement Order.
Petitioner appealed the district court’s affirmation of the Expungement Order to the

Second Circuit that assigned it Case: 24-2345 (24-2345).

17



The district court dismissed the First Appeal as moot because the bankruptcy
court had issued the Expungement Order, which the district court affirmed. “thus

there is no dispute as to whether Myer's Claim satisfies the exception to discharge

mtation” or for ‘willful and malicious mjury”...” Pet. App. 58a. 59a.

lismissal of the First Appeal to the Second

Petitioner’s briefs to the Second Circuit regarding Case 24-2345 recited, imter

edural backgrounds above described. Including that, in the
Second Circuit, the holdings of the EDP Court control the present case because the
present case arose over the question of considering the bankruptcy court’s allowance
of the Claim as a final judgment and a predicate for res judicata.
On October 8, 2025, the Second Circuit issued its AMENDED SUMMARY
ORDER, regarding 24-2345. It affirmed the district court’s affirmaition of the
bankruptcy court’s Expungement Order, in which, infer oliw, it stated that the

holdings of the EDP Court that Petitioner relied on had been modified 1

Esquire Trade & Fin., Inc. v. CB, Inc., 562 F.3d 516, 520-21 (2d Cir. 2009) (citing

EDP Medical for general res judicata test as applied to bankruptcy proceedings

before noting that Taylor applies insofar as Taylor modifies EDP Medical's privity
analysis). Pet. App.3a.

Omn October 17. 2025, Petitioner filed PETITION FOR PANEL REHEARING.

ectfully submitting that the Second Circuit is mistaken when it states that




EDP and Esquire courts held that the general res judicata test applied in the

instant case. Both cases do cite to the general res judicata test but the Esquire case

is mot about a bankruptey matter and the EDP court described the general res

Jjudicata test to be used in bankruptcy matters, with the exception that it is mot to

be used regarding an order allowing an uncontested proof of claim.

The EDP Court explained:

Although we have mot had occasion to decide whether a bankruptcy

court order allowing an uncontested proof of dlaim is a "final judgment" for
res judicata purposes, the Fifth Circuit has held that it is. See Baudoin, 981
F.2d at 742. Moreover, the Ninth Circuit has held that a bankruptey court's
allowance of an uncontested @maf of =cla:?im, even without a separate order, is
a fimal judgment for res judicata purposes. See Siegel v. Fed. H@mel@m
Mortgage Corp., 143 F.3d z»25 52&81 (tah Car. 1“998) %(cmimgﬂmwhm
a@proval) We mowwmd:’bese two cmcmtsmhoa g that a ba: d

2nd 5 thus 3 predicate for ros mdigats. EDP 480F3d621 625 (m

added).
Thus, purswant to the Sixth exception of the Taylor Court’s res judicata test,

i the Second Circuit, acceptance of an uncontested proof of claim, by a court, is a

“final judgment" for res judicata purposes.

The EDP Court specifically adopted the same case the bankruptcy court cited

to in support of its allowance of the Claim being, Siegel,143 F.3 at 528-31, which

holds:

A claim . . ., proof of which is filed under section 501 of this title [Title 11],
is deemed allowed, unless a party mm;hemest . objects." 11 U.S.C. § o@ﬂ(ﬂ)
(emphasis mﬂaﬁedb If there is an objection, thercamﬁ:mmst hold a hearing and
then it "shall allow" the claim to the extent proper. 11 U.S.C. § 5@*2(33)
(emphasis a&&e&) Of course, if the court formally actually allows the claim,
there can be little doubt abmrt the ultimate res judicata effect of that
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allowance. But it is equally clear that when a claim is "deemed allowed" it
has the same effiect.

in later proceedings. In re INTL Nutronics, 28 F.3d at 969,
Siegel, 143 F 3d 525, 530 (emphases added).

I&ismﬁewmthyﬁha&th&&@d@@mﬁemﬁaﬁmd&h&twﬁmnﬁh@mhj@pm@f

of claim was filed the trustee, as a party in inferest, could have raised objections

did mot and that the allowance or disallow

.,*.,r,;gf» ] i }]&5“ R
and conclusive on all parties or their privies, and being in the nature of 2

judgment, furnishes a bases for a plea of res judicata. Id. 528-29.

above described.

The Second, Fifith, Sixth and Ninth Circuits have each held that an
uncontested proof of claim that is allowed pursuant to 11 USC. §3502@)isa
ﬁnaljudgmentmﬂmmeﬁtshrﬂwpmmmsofmiudm&a_%EDP
Medical Comput. Sys., Inc. v. United States, 480 F.3d 621, 627 (2d Caz. 2007);
Siegel v. Fed. Home Loan Mortg. Corp., 143 F 3d 525, 530-31 (9th Cir. 1998);
Matter of Baudoin, 981 F.2d 736, 742 (5th Cir. 1993). And the First Crrcust
has assumed as much. See Giles World Mktg., Inc. v. Bockap Mfg., Inc..
787 F.2d T46, T47-48 (1st Cir. 1986). No circuit has held otherwise. Trs. of

Operating Eng'rs Local 324 Pension Fund v. Bourdow Contr.. Inc.. 919 F.3d
368. 381(2019 6th Circuit). (Emphasis added.)
Pursuant to the aforementioned reasons, Petitioner respectifuily

the Second Circuit erred when it affirmed the district court’s affirmation of the

bankruptey court’s Expungement Order.



On October 7, 2025, the Second Circuit issued a Summary Order regarding

Erroneous A

Case: 24-2343, affirming the district court’s dischargeability appeal, Case No. 24-

9345, as moot, pursuant to, inter alia, Fox v. Board of Trustees of the State Univ., 42
F.3d 135, 140, (2d Cir. 1994) (‘When a case becomes moot, the federal courts lack

isdiction over the action.”) Pet. App. 8a.

@‘ml October 8, 2025, the Second Circuit issued its Amended Summary Order,

i Case No. 24-2345, a the bankruptcy court’s April 26, 2023 decision to

expunge Appellant’s Proof of Claim in its entivety. Pet. App. la.

On October 20, 2025, Petitioner filed its Appellant’s Petition for Panel
Rehearing in Case No. 24-2345 explaining that the Court had misimterpreted
controlling Second Circuit Precedent such as EDP, 480 F.3d 621 and Taylor, 553
U.S. at 898. On October 30, 2025, the Second Circuit denied Appellant’s petition for

panel rehearing in Case No. 24-2345, with no explanation. Pet. App. 7a.

However, the Second Circuit’s holding that Myer’s appeal of the
Expungement Order, is moot, in and of itself, because Myer’s has today filed its

Petition for Writ of Certiorari n Case Number 24-2345.

The Second holds that the mootness doctrine will not apply if the
litigant’s intevest in the outcome continues to exist throughout the of the

lawsuit, including the pendency of the appeal. See Fox, 42 F.3d 140.
Thus, because Petitioner has filed a Petition for Writ of Certiorari, regarding

the Second Appeal in Case No. 24-2345, the mootness doctrine does not apply.

21



REASONS FOR GRANTING WRIT
A. The Decisions below Are contrary To This Court’s Precedent
When considering the Second Appeal, the district court determined thai

Respondent Pryor timely filed his objection to the Claim, because Respondent was

n@tb@undmtheJudgemenﬁthebamhwmymﬁ@suedampﬁngﬁheGhim,

because he was a nonlitigant in the Adv. Proc., so be did not have to file a motion

reconsider the Judgment. The district court relied heavily on Taylor v. Sturgell, 553

U.S. 880, 893-96 (2008) in support of its holding. Pet. App. 32a-37a.

firom the rule against nonparty preclusion. in the present case, by the sixth

exception that states:
=Gixth, in certain circumstances a special statutory scheme may "expressly

foreclosfe] successive litigation by nonlitigants . . . if the scheme is otherwise
consistent with due process. Examples of such schemes include bankruptey and
probate proceedings, see Taylor. 553 U.S. at 895 (internal citations omitted).

In its Decision Afier Trial, the bankruptcy court accepted the Claim

ance of the Claim was a

Final Judgment giving rise to res judicata, pursuant to Siegel, 143 F.3d 525, 528-31.

Swm.%ebanhm&cywuﬁ‘snuﬁngi&enﬁﬁeﬁaqmﬁaﬂmmmﬁaﬁmﬁwmemmm

Taylor court held is a special statutory scheme that may expressly foreclose

successive litigation by nonlitigants. Taylor, 553 U.S. at 898. Myer's cited to this

22



ol k.

ing in its oppositions to Pryor's motion to expunge.

R. at 986.

However, when the district court analyzed the application of the Taylor
Court's Sixth exception to the rule against nomparty preclusion, it held it is not
applicable in the present case stating: “Sixth, Myer’s has identified no statutory
scheme that forecloses successive objections by nonlitigents to the Adversary
Proceeding. And I am aware of no such authority.” Pet App. 35&.

The district court did not consider that the bankruptey court had identified a
statutory scheme that forecloses successive objections by nonlitigants whem the
bankruptey court held, in the Decision After Trial, that its acceptance of the
Claim was a Final Judgment subject to res judicata, pursuant to Siegel. Subra. In
his motion to expunge, Respondent cited to the Decision After Trial, as his main
factual support of his position that Fragala was shielded by a corporate veil. R. 963-
68. The district court identified the motion to expunge in its Opinion amnd Order.
Pet. App. 20a.

The district court affirm

ed the bankruptey court Expungement Order.
Petitioner appealed the district court’s affirmation of the Expungement Order to the

Second Circuit that assigned it Case: 24-2345 (24-2345).

The district court dismissed the First Appeal as moot becs
court had issued the Expungement Order, which the district comrt “thus

there is mo dispute as to whether Myer’s Claim satisfies the exception to discharge

ful and malicious injury’...” Pet. App. 58a, 59a.
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Court that assigned it as Case: 24-2343.

Second Circuit, the holdings of the EDP Court control the present case because the

present case arose over the question of considering the bankruptey court’s allowance
of the Claim as a final judgment and a predicate for res judicata.

On October 8, 2025, the Second Circuit issued its AMENDED SUMMARY
ORDER. regarding 24-2345. It affirmed the district court’s affirmation of the
bankruptey court’s Expungement Order, in which, inter alia, it stated that the
holdings of the EDP Court that Petitioner relied on had been modified citing to
Esquire, 562 F.3d 516, 520-21 (citing EDP Medical for general res judicata test as

pedings before noting that Taylor applies insofar as |

Tavior modifies EDP Medical's privity analysis). Pet. App. 3a.
On October 17, 2025, Petitioner filed PETTTION FOR PANEL REHEARING.

ity submﬂﬂngthatthewﬂmtmmmkenwhenﬂmﬂmt

EDP and Esquire courts held that the general res judicata test applied in the
instant case. Pet. App. 3a. Both cases do cite to the general res judicata test but the
Esqmimmwismﬁabou&abmhupmymaﬁerandeDPmmdemMﬁm

@mmmmmmmmmnwmmmmmmﬁmm

it is mot to be used regarding an order allowing

480 F.3d 621. 625.
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Thus, if the below holding of the Second Circuit stands, it will be the first

civeuit to hold that acceptance of an uncontested proof of claim is a final judg
for res judicata purposes, only applies to the parties of the procedure from which the

B. If the below Decisions Stand, There will be a Division Among Federal
mmd',mkmcw’swmﬁmmmmy
 have not Been Contested

The EDP Court held that “...a bankru

uncontested proof of claim is a “final judgment” and is thus a predicate for res

The EDP Court specifically adopted the same case the bankruptcy court cited
to in support of its allowance of the Claim being, Siegel,143 F.3 at 528-31, which

helds:

Freddie Mac filed two proofs of claim against Siegel in the bankruptcy
proceeding. One related to the Windbell property and the other to the Dalton
Place property. Siegel did not file objections to those proofs of claim. Nor did

~

k

pamKruptey trus

A claim . . ., proof of which is filed under section 501 of this title [Title 11],

is deemed allowed, unless a party in intevest . . . objects." 11 U.S.C. § 502(a)
(emphasis added)... Of course, if the court formally actually allows the claim,
there can be Little doubt about the ultimate res judicata effect of that
allowance. But it is equally clear that when a claim is "deemed allowed" it
has the same effect.

...we see § 502(a) as a recognition of the fact that people can raise

objections and litigate them, if they see something wrong with a claim. but if
they do mot, the claim will be treated in all respects as a claym a&.}ﬂwe& by the

| (PRTeT

el NECRREGRR

omitted) (emphases added).
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“...we read our prior holdings to establish that an order allowing a proof of claim is,
likewise, a final judgment. In re Baudoin, 981 F.2d 736, 742.

As stated, if the below holding stands, the Second Circuit will become the
ﬁrstdmmitmﬁndtbatwhemammﬁaﬂwsadaim,bmmithasmbeen
mmm:ﬂwmmfsamwpmmeafﬁwdaﬁmwmﬂdmﬁyatmdnmthepmﬁmmth@
procedure from which the allowance arose. Thus, the allowance of the claim would
mﬁb@aﬁmﬂjﬁmﬂﬁuﬁmﬁ@mjﬂ&i@@,bmmmcfﬂmmmm

were not parties to said procedure could file a reconsideration

the claim, pursuant to FRBP Rule 3008. at any time in the future. The Second
Cireuit’s holding is directly contrary to this Court’s holding in Taylor, its own
bolding in EDP, the Ninth Circuit’s holding in Siegel and the Sixth Circuit's holding
in Bourdow.

The Second Circuit’s holding below deprived Myer's of its fundamental due
process rights of participating in the daim and its rights to appeal the lower courts”
holdings.

CDNCLI?SION

The petition for a writ of certioran should be granted.

Date: Date: January 26. 2026
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