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PRELIMINARY STATEMENT

Appellants respectfully submit this reply memorandum of law in further

support of their motion for a stay pending appeal and for leave to appeal, and in
opposition to Petitioners’ cross-motion seeking to lift the automatic stay pursuant to
CPLR 5519(c). Appellants adopt and expressly incorporate herein the arguments
made by the Intervenor-Respondents in their reply and opposition to the cross-
motion.

As Appellants explained in their moving papers, Supreme Court’s Order is so
deeply and irremediably flawed that it cannot possibly be affirmed. Among the many
independent reasons for reversal, its cart-before-the-horse approach of finding
liability without proof of a viable, undiluted alternative is one of its most
fundamentally egregious errors. Even the amici who proposed Supreme Court’s
adopted standard, Harvard Law School Professors Nicholas Stephanopoulos and
Ruth Greenwood, and who “support the development of racial vote dilution claims
under the New York Constitution,” felt compelled to advise this Court that Supreme

b 11

Court’s Order 1s erroneous. As they explain, Supreme Court “went astray,” “made a
serious mistake in its decision,” and “failed to apply its own standard before

imposing liability.”! This is because Supreme Court incorrectly “believed that vote

I'N'YSCEF Doc. No. 31, Amicus Brief of Ruth Greenwood and Nicholas Stephanopoulos, dated
February 4, 2026 (“Harvard Profs’ Amici Brief”), at 3, 12, 19 (emphasis added).
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dilution liability could be proven solely based on racially polarized voting, historical
and ongoing discrimination, and a lack of current representation for minority
voters—without determining whether a coalition crossover district could actually be
drawn.”? Supreme Court’s approach, they add, “is at odds with both the concept of,
and the case law on, vote dilution” because ““a group’s representation can be deemed
diluted only it a showing has been made that a reasonable alternative policy would
improve the group’s representation.”® Appellants made this same point in their
moving papers.* For this reason, Professors Greenwood and Stephanopoulos agree
that “Congressional District 11 should not be invalidated unless and until a court
concludes that this standard has been met.”®

This error is so bungling that another set of amici—"“national and New York-
based civil rights and racial justice groups with extensive experience litigating racial
vote dilution claims,” including the New York Civil Liberties Union, the NAACP
Legal Defense and Education Fund, LatinoJustice PRLDEF, and the Asian American

Legal Defense and Education Fund—also argue that Supreme Court’s Order is

fundamentally flawed.® These civil rights and racial justice Amici agree with

21d. at 3.

3 Id. at 3 (emphasis added).

* Appellants’ Mem. at 20-23.

> Harvard Profs’ Amici Brief at 4 (emphasis added).

® NYSCEF Doc. No. 36, Amicus Brief of New York Civil Liberties Union, the NAACP Legal
Defense and Education Fund, LatinoJustice PRLDEF, and the Asian American Legal Defense and
Education Fund, dated February 4, 2026 (“Civil Rights and Racial Justice Groups’ Amici Brief”),
at 1.
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Appellants and Professors Greenwood and Stephanopoulos that Supreme Court
“ignored an essential prerequisite to proving vote dilution. evidence that there is an
effective remedy for the alleged dilution.”” They likewise explain that a crossover
vote dilution claim “requires proof from a petitioner that it is possible to draw a
reasonable crossover district that would enable the minority group to elect their
candidates of choice.”® “But Supreme Court skipped this necessary step in its
liability analysis.””

Petitioners do not seriously contend with this fatal error in their sixty-page
brief. Instead, in a footnote, they wave away the critiques of Professors Greenwood
and Stephanopoulos as mere “scholarly concerns.”!® And they do not offer any
argument or authority opposing Appellants’ showing that they cannot establish a
prima facie case without proof that an alternative, undiluted practice is reasonably
available.

For these reasons, set forth in detail below, this Court should deny Petitioners’

cross-motion and grant Appellants’ motion seeking a stay of those portions of the

Order not automatically stayed by CPLR 5519(a)(1).

7 Civil Rights and Racial Justice Groups’ Amici Brief at 2 (emphasis added).
$1d. at 3.

?1d. at 3.

10 Petitioners’ Mem. at 21 n 11.
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ARGUMENT

I. Appellants are likely to prevail on the merits
As demonstrated in Appellants” memorandum of law in support of their
motion for a stay, Petitioners are not likely to succeed on the merits.

A. Supreme Court very clearly violated due process in adopting an entirely
new, unbriefed standard

Petitioners do not dispute that Supreme Court rejected the only legal standard
they advanced—the New York Voting Rights Act (“NYVRA”). Instead of then
dismissing this proceeding, and without notice or supplemental briefing, Supreme
Court concocted an entirely new, explicitly race-based standard for which no party
had advocated and that Appellants were denied any opportunity to litigate. This
radical departure from the party presentation principle constitutes reversible error.

Petitioners exclusively argued throughout this proceeding that the NYVRA’s
standards should govern Article III, § 4(c)(1) vote dilution claims. Petitioners
structured their entire case—their pleadings, proof, expert testimony, and requested
remedy—around the NYVRA’s relaxed analytical framework. In turn, Appellants
and Intervenors tailored their motions to dismiss, constitutional arguments, expert
submissions, and trial strategies to that theory.

Supreme Court expressly rejected Petitioners’ proposed standard. It found that
applying the NYVRA’s framework to Article III, § 4(c)(1) “is impermissible”

because the NYVRA “was passed years after the redistricting amendments were
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ratified” and the constitutional text specifically subjects redistricting to “the federal
constitution and statutes” with “no mention of state statutes” (Order at 5). Supreme
Court further agreed with Appellants that the exclusion of state legislation from
Article 111, § 4(c)(1)’s text was intentional.

At that point, having rejected the only standard Petitioners advanced and
briefed, due process and the party presentation principle required dismissal. Instead,
without any notice to the parties and without requesting supplemental briefing,
Supreme Court fabricated from whole cloth an entirely new, explicitly race-based
three-pronged standard for Article 111, § 4(c)(1) claims. This novel standard requires:
(1) that “minority voters (including from two or more ethnic groups) are able to
select their candidates of choice in the primary election; (2) that “these candidates
must usually be victorious in the general election”; and (3) that “the reconstituted
district should also increase the influence of minority voters, such that they are
decisive in the selection of candidates” (Order at 15).

This “radical transformation” of the case went “well beyond the pale” (United
States v Sineneng-Smith, 590 US 371, 380 [2020]). Appellants submitted expert
reports on the NY VRA standards that Petitioners put in their petition and Appellants
submitted detailed briefing on how the court should interpret Article III, § 4(c)(1).
Appellants had no notice—Ilet alone an opportunity to be heard—regarding the novel

three-pronged crossover district standard Supreme Court ultimately adopted.
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Petitioners attempt to deflect this fundamental due process error by arguing
that courts have “an independent duty to construe the meaning of a constitution or
statute, regardless of party argument.”!! While it is true, of course, that “the court is
not limited to the particular legal theories advanced by the parties, but rather retains
the independent power to identify and apply the proper construction of governing
law,” (Kamen v Kemper Fin. Services, Inc., 500 US 90, 99 [1991]), Petitioners’
reliance on this proposition conflates a court’s authority to interpret governing law
with its obligation to decide cases based on the claims and defenses the parties
actually present. Petitioners cite no authority for the proposition that due process
permits a court to fabricate a new standard after trial and impose liability based on
that standard, particularly in the absence of any trial evidence satisfying that
standard.

Tellingly, Petitioners effectively concede that they failed to offer proof that
satisfies Supreme Court’s standard focused on primary elections. Petitioners’
evidence addressed only general elections. Dr. Palmer, Petitioners’ principal expert,
analyzed twenty general elections from 2017 to 2024—but did not analyze any
primary elections.!> Mr. Cooper, Petitioners’ map-drawer, did not analyze any

election results.!® There is no record evidence on whether minority voters could

I Petitioners’ Mem. at 22.
12 Faso Aff. Exs. H, 1.
13 Faso Aff. Ex. C, Tr. 363:33-364:6.
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select their candidates of choice in primaries or whether minority voters would be
decisive in primary outcomes. Appellants had no reason to address these issues
because Petitioners never raised them and never offered evidence concerning them.
Thus, Supreme Court’s surprise adoption of a standard that turns on primary-election
decisiveness is the antithesis of due process.

Recognizing this major problem, Petitioners are left with few options to
defend Supreme Court’s decision. This forces Petitioners to take the unbelievable
position that Supreme Court’s standard is merely “guidance to the IRC on how to
craft a remedial crossover district.”!* As detailed in the following section, this is
utterly nonsensical, violates settled state and federal precedents requiring proof of
an available remedy, and, tellingly, the amici who proposed the standard sharply
disagree with Petitioners’ position.

B. Petitioners failed to establish a prima facie case of vote dilution

It 1s well-settled that, in vote dilution cases, the inquiries into liability and
remedy are inseparable (Thornburg v Gingles, 478 US 30, 51 n 17 [1986]; Nipper v
Smith, 39 F3d 1494, 1530-31 [11th Cir 1994] [“The inquiries into remedy and
liability, therefore, cannot be separated . . . .”’]). A plaintiff must, therefore,
demonstrate the existence of a workable remedy to establish a prima facie case

(Nipper, 39 F3d at 1530). Without such a showing, the challenged voting practice

14 Petitioners’ Mem. at 20 (emphasis added).
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cannot be deemed responsible for the alleged dilution (Gingles, 478 US at 51 n 17,
Nipper, 39 F3d at 1530-1531).

Supreme Court’s decision upends this entire framework and has drawn sharp
criticism from election law experts and civil rights groups alike. For example, Amici
Professors Greenwood and Stephanopoulos, as well as the New York Civil Liberties
Union, NAACP and allied organizations, agree that this was a serious legal error.
And it’s not even close. Neither Petitioners nor Supreme Court has identified any
vote dilution case where liability was established without first establishing the
existence of a reasonable alternative.

Petitioners strain to defend this mess. They argue that all they “had to show
was that another permissible configuration could be drawn that would remedy the
vote dilution the Supreme Court decisively concluded Petitioners had already
proven,” citing Clarke v Town of Newburgh (237 AD3d 14, 39 [2d Dept 2025])
(Petitioners’ Mem. at 43). But this entirely misses the point. “[T]he very concept of
vote dilution implies—and, indeed, necessitates—the existence of an undiluted
practice against which the fact of dilution may be measured,” and a plaintiff
establishes this element through an illustrative, “reasonable alternative voting
practice to serve as the benchmark undiluted practice” (Rodriguez v Harris County,
Tex., 964 F Supp 2d 686, 725 [SD Tex 2013] [internal citation omitted] affd sub

nom., 601 Fed Appx 255 [5th Cir 2015]). As Clarke explains, plaintiffs are required
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to “show that . . . there is an alternative practice that would allow the minority group
to ‘have equitable access to fully participate in the electoral process’” (Clarke, 237
AD3d at 39, quoting Elec. Law § 17-206 [5] [a] [emphasis added]; see also Serratto
v Town of Mount Pleasant, 86 Misc 3d 1167, 1172 [Sup Ct 2025] [finding there is
no NYVRA violation unless petitioners can show a viable alternative map]). Under
Supreme Court’s standard, that “alternative practice” requires minority voters to be
“decisive” in primary races, which is something Petitioners’ map indisputably did
not show (Order at 15). Instead, they proffered a map that purported to remedy vote
dilution by joining minority voters with politically aligned white voters—a standard
that Supreme Court did not adopt and, in fact, expressly rejected.

Significantly, and notwithstanding their present attempts to downplay the
necessity of a viable alternative map, at every step of this litigation until now,
Petitioners recognized that an illustrative map is necessary to prove their case.
Before trial, Petitioners expressly argued that their “Illustrative Map 1s submitted for
the sole purpose of showing that the racial vote dilution in CD-11 can be
remedied.”'® Likewise, in their opening statement at trial, Petitioners admitted that
they offered the Illustrative Map to “show[] that it is entirely possible to remedy the

racial vote dilution in Congressional District 11.”!¢ Again, in their briefing on

15 Petitioners’ Reply Mem. in Support of Petition at 16 (NYSCEF Doc. No. 154) (emphasis added).
16 Faso Aff. Ex. B, Tr. 9:2-6 (emphasis added)

35a




available remedies, Petitioners quoted Clarke to argue they “offered the Illustrative
Map for the limited purpose of showing that ‘vote’ dilution has occurred and that
there 1s an alternative map that would allow Black and Latino voters to have

»17 Petitioners further

equitable access to fully participate in the electoral process.
argued that they “met their constitutional burden because the Illustrative Map would
remedy the unconstitutional dilution of Black and Latino voting strength in CD-
11.>"® And, in their post-trial submission, under the heading “Relevant legal
principles,” Petitioners argued that they “established that it 1s feasible to enact an
‘alternative map’ that ‘would allow the minority group to ‘have equitable access to
fully participate in the electoral process.””!® Petitioners further admitted that
presenting an alternative map is their “burden” and argued that they satisfied that
burden by “show[ing] that such an alternative map could be drawn in a way that
remedies the challenged racial vote dilution . . . and that adheres to the other
traditional redistricting criteria prescribed by New York law.”?’

Thus, Petitioners have already conceded that it was their burden to prove the

existence of viable alternative as part of their prima facie case. Since it is undisputed

that the map they offered does not establish an alternative that complies with

17 Petitioners’ Remedy Mem. at 4 (brackets in original) (NYSCEF Doc No. 203).
18 Petitioners’ Remedy Mem. at 4 (emphasis in original).

19 Petitioners’ Post-Trial Mem. at 44 (NYSCEF Doc. No. 208).

20 Petitioners’ Post-Trial Mem. at 44 (emphasis added).
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Supreme Court’s standard, Petitioners failed to meet their burden as a matter of
law.?!

Petitioners attempt to sidestep this fatal defect by characterizing Supreme
Court’s standard as merely a set of “guardrails for the IRC and the Legislature to
consider.”??> This characterization cannot be squared with the plain language of
Supreme Court’s Order, which directs “that the Independent Redistricting
Commission shall reconvene to complete a new Congressional Map in compliance
with this Order”(Order at 18 [emphasis added]). “Compliance with this Order” can
only be understood to mean that the IRC must draw a map that remedies the alleged
vote dilution according to Supreme Court’s three-pronged standard.

For the same reasons, Supreme Court erred by imposing liability without
finding that the Illustrative Map, or some other map, meets its own test. Despite
adopting a standard that turns on whether a lawful crossover district can be drawn,

Supreme Court declared the current plan unconstitutional without making that

required finding.

2! Petitioners respond that the Illustrative Map is “just one way” to grant relief and that “the IRC
and Legislature would have a range of options at their disposal to correct the defects plaguing the
2024 map” (Petitioners’ Mem. at 12). But this misses the point. The question is not whether some
district can be drawn, but whether a district satisfying Supreme Court’s standard can be drawn.
Petitioners bore the burden of proving that is possible (see Nipper, 39 F3d at 1530-31). They
cannot shift that burden to the IRC.

22 Petitioners’ Mem. at 21 n 11.
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This error is not merely a “scholarly concern[].”?* The rule that plaintiffs must
prove a viable alternative at the liability stage serves critical purposes. As the Amici
explain, “a viable remedy confirms the congressional map 1s the actual cause of the
racial dilution, ensures the voter dilution can be adequately redressed in a manner
that comports with state and federal laws, and prevents partisan manipulation.”*
This is why voter dilution claims require proof a viable alternative before liability
may be established (see e.g., Gingles, 478 US at 51 n 17; Rodriguez v Harris County,
Tex., 964 F Supp 2d 686, 725 [SD Tex 2013] affd sub nom., 601 Fed Appx 255 [5th
Cir 2015]; Serratto v Town of Mount Pleasant, 86 Misc 3d 1167, 1173 [Sup Ct
2025] [finding the NYVRA only “allows the court to implement an appropriate
remedy” after the petitioners have established a viable alternative]).

C. Supreme Court’s Order violates the Equal Protection Clause

Petitioners cannot demonstrate a likelihood of success on the merits because
Supreme Court’s remedy i1s an unconstitutional racial classification that triggers
strict scrutiny under the Equal Protection Clause of the Fourteenth Amendment.

According to Petitioners, this argument is “premature” because this Court

“must wait to see what the remedial district actually looks like before rushing to

23 Petitioners’ Mem. at 21 n 11.
24 Civil Rights and Racial Justice Groups’ Amici Brief at 1-2.
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declare it unlawful.”? But this is nonsensical. By its express terms, the Order makes
race the predominant consideration for at least three independent reasons.

First, Supreme Court’s own words establish that race is not merely a
consideration but the determinative criterion governing any remedial map. The
Order expressly contemplates “adding Black and Latino voters from elsewhere”
(Order at 13). This language does not reflect neutral awareness of demographics—
it establishes an explicit racial mandate. Supreme Court further directed that the
remedy “must” include “a sufficiently large portion of the [minority] population of
the district’s voting population that they would be able to influence electoral
outcomes” (Order at 13). Any map that fails to meet this racial requirement will, by
definition, fail to comply with the Order. Race is therefore not one factor among
many—it 1s the sine qua non of compliance.

Second, Supreme Court’s three-pronged standard for crossover districts is
facially race-based. Under that standard: (1) “minority voters (including from two
or more cthnic groups)” must be “able to select their candidates of choice in the
primary election”; (2) “these candidates must usually be victorious in the general
election”; and (3) “the reconstituted district should also increase the influence of
minority voters, such that they are decisive in the sclection of candidates” (Order at

15). Each prong turns entirely on the racial composition of the electorate. The

23 Petitioners’ Mem. at 47.
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standard mandates that district lines be drawn to ensure that certain racial groups
achieve a specified level of electoral influence. These explicit racial classifications
trigger strict scrutiny under established precedent (Shaw v Hunt, 517 US 899, 907
[1996] [“[S]trict scrutiny applies when race is the ‘predominant’ consideration in
drawing the district lines”] [internal citation omitted]).

And, third, Supreme Court expressly directed the IRC to achieve racial
outcomes. Any map-drawer attempting to comply with the Order must consult racial
data, determine how many “Black and Latino voters from elsewhere” to add, and
configure district lines to ensure that minority voters are “decisive” in primary
elections and that minority-preferred candidates “usually” win general elections.
There is no way to comply with this mandate without using race as the
predominant—indeed, the sole—criterion for line-drawing. And, tellingly, Supreme
Court’s Order did not discuss whether such a district must be drawn in compliance
with traditional redistricting principles nor did it direct IRC to comply with these
requirements. That is the very definition of racial predominance (see Miller v
Johnson, 515 US 900, 917 [1995]).

Petitioners invoke Allen v Milligan (599 US 1 [2023]) and related precedent
for the proposition that map-drawers need not be “entirely ‘blind’ to race” when

remedying vote dilution.?® But this argument conflates awareness of race with

26 Petitioners' Mem. at 48-50.
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predominance of race (A4llen, 599 US at 33 [“The line that we have long drawn is
between consciousness and predominance [of race].”’]). The question is not whether
a map-drawer may consider race at all. It i1s whether race has become the “criterion
that . . . could not be compromised,” such that “race-neutral considerations came
into play only after the race-based decision had been made” (Bethune-Hill v Virginia
State Bd. of Elections, 580 US 178, 189 [2017] [internal citation and punctuation
omitted]).

Here, Supreme Court’s order leaves no room for doubt. Supreme Court has
not merely permitted race-consciousness—it has commanded a specific racial
outcome. Any map that does not “add[] Black and Latino voters from elsewhere”
and ensure that minority voters are “decisive” in primaries will fail to comply (Order
at 13, 15). Thus, race is not one consideration among many, but the only
consideration that matters for purposes of compliance with the Order. That racial
predominance triggers strict scrutiny (Cooper v Harris, 581 US 285, 300-01, 137 S
Ct 1455, 1469, 197 L Ed 2d 837 [2017] [“Faced with this body of evidence—
showing an announced racial target that subordinated other districting criteria and
produced boundaries amplifying divisions between blacks and whites—the District
Court did not clearly err in finding that race predominated in drawing District 1.
Indeed, as all three judges recognized, the court could hardly have concluded

anything but.”]).
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Petitioners also argue that compliance with traditional redistricting criteria can
“defeat a claim that a district has been gerrymandered on racial lines.”?” But that
principle applies where race is one factor among several in a holistic redistricting
process, not where a court has issued a racial mandate that controls the entire
enterprise (Bethune-Hill, 580 US at 189-90). Indeed, “[r]ace may predominate even
when a reapportionment plan respects traditional principles” if “race was the
criterion that . . . could not be compromised” (id. at 189 [internal citation omitted]).

That 1s precisely the situation here. No matter how compact or respectful of
communities of interest a proposed map might be, it will fail to comply with
Supreme Court’s Order unless it achieves the court’s racial mandate.

For this reason, Petitioners’ contention that this Court must presume that the
IRC and Legislature will not allow race to predominate is misplaced.?® That
presumption applies when assessing a legislature’s own redistricting decisions. It
does not insulate a court’s explicit racial mandate from constitutional scrutiny. And
the Supreme Court has not given the IRC or the Legislature any leeway to avoid
subordinating race-neutral districting criteria to race. It has told the IRC exactly what
racial outcome it must achieve. In the event the IRC complies with the Order, there

will be no ambiguity about legislative intent because the court’s intent 1s stated on

27 Petitioners’ Mem. at 49.
28 Petitioners’ Mem. at 50-51.
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the face of its Order. Simply put, the presumption of good faith cannot shield a
judicially compelled racial classification from strict scrutiny.

Petitioners also fail to establish that Supreme Court’s remedy satisfies strict
scrutiny. They assert that compliance with the NY Constitution is a compelling

t.2 But even if

interest analogous to compliance with the federal Voting Rights Ac
that were so, there must be a “strong basis in evidence” for concluding that race-
based action is necessary (Cooper v Harris, 581 US 285, 292 [2017]; see also Shaw
v Hunt, 517 US 899, 915 [1996]).

Here, Supreme Court imposed liability without finding that any compliant
crossover district can be drawn, and Petitioners offered no evidence that minority
voters would be “decisive” in primary elections under any proposed map. Without a
determination that a lawful alternative district exists, there is no strong basis in
evidence for race-based redistricting.

Moreover, Supreme Court’s reliance on “generalized assertion[s] of past
discrimination” is insufficient (Shaw, 517 US at 909). A state “must identify that
discrimination, public or private, with some specificity before [it] may use race-
conscious relief” (id. at 909 [internal citation and punctuation omitted]). While

Petitioners offered evidence of historical discrimination in Staten Island, they

offered no evidence, much less “strong evidence,” linking that discrimination to the

29 Petitioners’ Mem. at 51.
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specific district lines at issue or demonstrating that race-based redistricting is
necessary to remedy it.

Even assuming a compelling interest exists, the trial court’s remedy 1s not
narrowly tailored. Narrow tailoring requires that the use of race not go “beyond what
was reasonably necessary” (Shaw v Reno, 509 US 630, 655 [1993]; see also Students
for Fair Admissions, Inc. v President and Fellows of Harvard Coll., 600 US 181,
207 [2023] [narrow tailoring means that the use of race is “necessary” to achieve a
compelling interest]).

Petitioners failed to submit any evidence showing that race-based redistricting
1s “necessary” to achieve any interest, and Supreme Court did not make any such
finding. Moreover, Supreme Court’s standard is untethered to any limiting principle.
[t demands that minority voters be “decisive” in primary clections and that minority-
preferred candidates “usually” win general elections without regard to whether such
a drastic remedy is necessary to cure any purported constitutional violation, (Order
at 15), and neither Petitioners nor Supreme Court examined whether a race-neutral
alternative could address the alleged vote dilution (see Alabama Legislative Black
Caucus v. Alabama, 575 US 254, 279 [2015] [holding that asking the “wrong

question”—how to maintain minority percentages rather than what is necessary to

[13

preserve minority electoral opportunity—“may well have led to the wrong answer”
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and rejecting the district court’s “‘compelling interest/narrow tailoring’
conclusion”]).

II.  There is no basis to vacate the automatic stay

Under CPLR 5519(a)(1), an appeal by “the state or any political subdivision
of the state or any officer or agency of the state or of any political subdivision of the
state” automatically stays enforcement of the order or judgment appealed from. This
automatic stay “expresses a public policy designed to protect a ‘political subdivision
of the state,” and such a stay is not lightly to be vacated” (DeLury v City of New York,
48 AD2d 405 [1st Dept 1975]).

An automatic stay may be vacated only upon a showing of “[a] reasonable
probability of ultimate success in the action, as well as the prospect of irreparable
harm” (id.). Where, as here, the stay is triggered by an appeal by an “officer or
agency of the state” under CPLR 5519(a)(1), the movant must also overcome the
presumption that “the public interest and welfare require that the affairs of the . . .
[government] be conducted in a normal and orderly manner” (Freeman v Lamb, 33
AD2d 974, 975 [4th Dept 1970]).

As set forth above, supra Point I, Petitioners cannot establish a reasonable
probability of ultimate success. And as explained below, Petitioners cannot establish
irreparable harm or that the equities weigh in favor of lifting the stay. For these

reasons, Petitioners’ cross-motion should be denied.
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A. Petitioners’ nineteen-month delay defeats any claim of irreparable harm
Supreme Court’s Order is so badly flawed that the analysis should end here.
But even if this Court were to determine somehow that Petitioners are likely to
succeed on the merits, vacating the stay is not warranted because Petitioners’ delay
in bringing this proceeding negates their claim of irreparable harm.
Petitioners inexplicably waited nineteen months after the 2024 Congressional
Map was enacted before filing this proceeding. Courts routinely hold that a
plaintiff’s delay in seeking relief undercuts the urgency of the alleged harm.
Injunctive relief 1s “generally granted under the theory that there is an urgent need
for speedy action to protect the plaintiffs’ rights” (Citibank, N.A. v Citytrust, 756 F2d
273, 276 [2d Cir 1985]). “Delay in seeking enforcement of those rights, however,
tends to indicate at least a reduced need for such drastic, speedy action” (id.). The
Second Circuit has emphasized that a party’s “failure to act sooner undercuts the
sense of urgency that ordinarily accompanies a motion for preliminary relief and
suggests that there is, in fact, no irreparable injury” (id. at 277 [internal citation and
punctuation omitted]). Indeed, delay, “standing alone, . . . suggests that there is, in
fact, no irreparable injury” (Tough Traveler, Ltd. v Outbound Products, 60 F3d 964,
968 [2d Cir 1995] [internal citation and punctuation omitted]).
Courts have found that even modest delays defeat claims of irreparable harm.

Even where there is a presumption of irreparable harm, “delays of as little as ten
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weeks [are] sufficient to defeat the presumption of irreparable harm” (Weight
Watchers Intern., Inc. v Luigino's, Inc.,423 F3d 137, 144 [2d Cir 2005)). In Citibank,
the Second Circuit found that a mere ten-week delay—combined with knowledge of
the defendant’s conduct for nine months prior—negated the presumption of
irreparable harm (756 F2d at 276). Thus, even if Petitioners were entitled to a
presumption that their purported voting rights injury constitutes irreparable harm,
their mexplicable and unexplained delay in bringing this proceeding negates any
claim of irreparable harm.

B. The equities weigh in favor maintaining the status quo by keeping the
automatic stay in place and allowing elections to proceed

Petitioners cross-motion to lift the automatic stay of the IRC directive rests on
a fundamental misunderstanding of what the “status quo’ means in this context and
which course of action will actually avoid disruption to New York’s 2026 elections.
Petitioners argue that the solution is to lift the automatic stay of the IRC directive so
that the IRC can craft a map pursuant to Supreme Court’s new, untested, and dubious
standard. But this argument ignores the reality that the IRC cannot produce a valid
remedial map—either on the timeline required to meet the February 24, 2026
clection start date or under the legally deficient standard Supreme Court announced.
The only path that preserves the status quo, avoids guaranteed electoral disruption,
and protects the rights of voters and candidates statewide 1s to (1) maintain the

automatic stay of the IRC directive and (2) stay the prohibitory injunction so that
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clections may proceed under the existing, legislatively enacted map pending
appellate review.

Any other result guarantees widespread confusion and disruption. First, the
IRC cannot produce a map that satisfies Supreme Court’s standard because
Petitioners themselves never offered—and Supreme Court never found—evidence
that any map can satisfy the standard. Thus, the IRC is being asked to produce a map
that satisfies a standard that has never been tested against any evidentiary record.
This 1s a recipe for further litigation, further delay, and further chaos—not “orderly
elections.”"

Second, even if the IRC could produce a map, the timeline makes orderly
implementation impossible. At this point, it is impossible for the IRC to complete a
map in time for petitioning to begin on February 24, 2026, particularly since it’s yet
to be determined whether drawing such a map is even possible.

The “public policy underlying” the automatic stay 1s “to stabilize the effect of
adverse determinations on governmental entities” (Summerville v City of New York,
97NY2d 427,434 [2002]). That purpose is served here by maintaining the automatic
stay of the IRC directive and lifting the prohibitory injunction so that elections may

proceed under the existing map. This is the only path that truly stabilizes New York’s

electoral system pending appellate review. It preserves the status quo and avoids the

30 Petitioners’ Mem. at 4.
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chaos, confusion, and uncertainty Petitioners ask this Court to unleash across New
York.

Since Petitioners created this crisis through their own nineteen-month delay,
the equities cannot favor Petitioners.
III. This Court should grant leave to appeal to the Court of Appeals

For the reasons explained in Intervenors’ reply memorandum of law, this

Court should grant leave to appeal to the Court of Appeals.

CONCLUSION
For the foregoing reasons, Appellants respectfully request that this Court grant

Appellants’ motion for a stay pending appeal and for leave to appeal to the Court of
Appeals, deny Petitioners’ cross-motion, and grant such other and further relief as

this Court deems equitable or appropriate.

Dated: February 6, 2026
Albany, New York CULLEN AND DYKMAN LLP

By: /s/Nicholas J. Faso
Nicholas J. Faso, Esq.
Christopher E. Buckey, Esq.
80 State Street, Suite 900
Albany, New York 12207
(518) 788-9416
nfaso@cullenllp.com
cbuckey@cullenllp.com
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AFFIRMATION OF BENNET J. MOSKOWITZ IN SUPPORT OF REPLY

IN SUPPORT OF EMERGENCY MOTION FOR INTERIM STAY, STAY,

AND LEAVE TO APPEAL AND IN OPPOSITION TO CROSS-MOTION
TO VACATE STAY

BENNET J. MOSKOWITZ, an attorney duly admitted to practice in the
Courts of the State of New York, affirms the following to be true under the penalties
of perjury pursuant to CPLR § 2106:

1. [ am a Partner at the law firm Troutman Pepper Locke LLP, counsel for
Appellants-Intervenor-Respondents Congresswoman Nicole Malliotakis and
Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto,
and Faith Togba (together, the “Intervenor-Respondents™) in this proceeding.

2. I submit this Affirmation solely to present to the Court information and
materials relating to Intervenor-Respondents’ Reply in Support of Emergency
Motion for Interim Stay, Stay, and Leave to Appeal, which materials are attached
hereto as described below. I am fully familiar with the facts and circumstances set
forth herein.

3. A true and correct copy of the version of Professors Greenwood and
Stephanopoulos’ Proposed Appellate Division Amicus Memorandum of Law,
submitted to this Court on February 4, 2026, is attached hercto as Exhibit A,
originally filed as NYSCEF No.33. The Clerk has returned this filing for correction.
As of the time of this filing, Professors Greenwood and Stephanopoulos have not re-

filed the document.
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STATEMENT OF INTEREST

Amici curiae are law professors who research, write about, and litigate using
federal and state voting rights acts. They have a longstanding interest in the

development and application of vote dilution doctrine.

Amicus curiae Nicholas O. Stephanopoulos is the Kirkland & Ellis Professor
of Law at Harvard Law School. His works on federal and state voting rights acts
include Race, Place, and Power, 68 Stan. L. Rev. 1323 (2016), The Race-Blind
Future of Voting Rights, 130 Yale L.J. 862 (2021) (with Jowei Chen), and Voting

Rights Federalism, 73 Emory L J. 299 (2023) (with Ruth M. Greenwood).

Amicus curiae Ruth M. Greenwood is an Assistant Clinical Professor of Law
at Harvard Law School and the Director of the Election Law Clinic, also at
Harvard Law School. Her works on federal and state voting rights acts include
Fair Representation in Local Government, 5 Ind. J.L. & Soc. Equal. 197 (2017),
and Voting Rights Federalism, 73 Emory L.J. 299 (2023) (with Nicholas O.

Stephanopoulos).

Together, Amici make two points about the Supreme Court’s decision in this
case. First, the court correctly construed Petitioners’ claim as a claim for a coalition
crossover district and set forth the proper standard for this kind of allegation.

Second, however, the court failed to apply the standard it laid out because it
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believed this analysis could be deferred to the remedial stage of the litigation. In
fact, before liability may be imposed in a vote dilution suit, it must be clear that a

reasonable alternative policy exists that would cure the plaintiffs’ harm.
INTRODUCTION

The Supreme Court was confronted with a complex and novel case.
Petitioners are the first to assert a vote dilution claim under Article III, Section
4(c)(1) of the New York Constitution. Their presentation of this claim was also
ambiguous. At times, their filings seemed to seek the creation of a coalition
crossover district: a district in which a coalition of minority groups, together
comprising less than fifty percent of the district’s population, would in fact be able
to elect the groups’ mutually preferred candidate. At other times, Petitioners’ filings
appeared to ask for an influence district: a district in which minority voters are able
to exert substantial influence over electoral outcomes but not to elect their

candidate of choice.

In the face of this uncertainty, the Supreme Court correctly construed
Petitioners’ claim as a coalition crossover claim. See NYSCEF Doc. 217 at 14. Not
only is this type of claim more consistent with the language of Article III, Section
4(c)(1), most of Petitioners’ materials emphasized minority voters’ potential

opportunity to elect their preferred candidate in a reshaped district. This
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opportunity to elect is a hallmark of a coalition crossover district—and its absence
is the defining characteristic of an influence district. The Court also set forth the
proper standard for a coalition crossover claim. A hypothetical district qualifies as
a coalition crossover district only if (1) a coalition of minority groups, amounting
to less than fifty percent of the district’s population, would usually be able to
nominate the groups’ mutual candidate of choice in the primary election; and (2)

this candidate would usually prevail in the general election. See id. at 15.

The Supreme Court went astray, however, when it thought this standard had
been satisfied. The court believed that vote dilution liability could be proven solely
based on racially polarized voting, historical and ongoing discrimination, and a
lack of current representation for minority voters—without determining whether a
coalition crossover district could actually be drawn. In the court’s view, this
determination should be made at the remedial, not the liability, stage. But this
position is at odds with both the concept of, and the case law on, vote dilution. A
group’s representation can be deemed diluted only if a showing has been made that
a reasonable alternative policy would improve the group’s representation. As the
California Supreme Court recently put it, “what is required to establish ‘dilution’ . .
. 1s proof that, under some lawful alternative electoral system, the protected class
would have the potential . . . to elect its preferred candidate.” Pico Neighborhood

Ass’nv. City of Santa Monica, 534 P.3d 54, 60 (Cal. 2023).
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True, district configuration and performance must also be evaluated at the
remedial stage. The Supreme Court was not wrong about that. But this remedial
evaluation cannot substitute for the earlier assessment at the liability stage because
they serve different functions. The question at the liability stage is whether a
reasonable alternative district exists that could bolster the plaintiffs’ representation;
only if so can the existing district configuration be dilutive. In contrast, the
remedial issue is whether a particular proposed district—Ilike one drawn by the
legislature or offered by a party—would in fact cure the identified dilution and be
otherwise lawful. Critically, the hypothetical district put forward at the liability

stage need not be the same as the remedial district ultimately adopted.

Amici take no position on what result should follow here from the
application of the proper standard for coalition crossover claims. Amici’s view is
simply that Congressional District 11 should not be invalidated unless and until a

court concludes that this standard has been met.
ARGUMENT

I. The Supreme Court Correctly Construed Petitioners’ Claim and Set
Forth the Proper Standard for Coalition Crossover Claims.

A. As flagged above, Petitioners’ suit is the first to allege a violation of
Article III, Section 4(c)(1) of the New York Constitution. The litigation is novel in

other respects as well. Very few vote dilution cases have been brought under state
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constitutions (as opposed to state voting rights acts or the federal Voting Rights Act
(VRA)). And very few vote dilution cases seeking the creation of crossover

districts have been filed since the U.S. Supreme Court held that crossover claims

are unavailable under the federal VRA in Bartlett v. Strickland, 556 U.S. 1 (2009).

The Supreme Court faced not just a novel suit but also a somewhat
confusing one. As amici explained in their brief to that court, Petitioners’ filings
“freely mix[ed] the concepts of ‘opportunity,” ‘crossover,” and ‘influence,’”
sometimes seeming to request a new coalition crossover district, elsewhere
appearing to call for a new influence district, and in still other places combining
these formulations. NYSCEF Doc. 135 at 7. For example, one paragraph of the
petition asserted that liability should arise if a district map ““is responsible for the
protected class’s lack of electoral influence.” NYSCEF Doc. 1 4 46. The next
paragraph switched from the language of “influence” to that of “coalition” and
“crossover” claims, stating that “the voters of New York . . . made the choice to go
beyond the scope of the federal Voting Rights Act and protect coalition and
crossover districts.” Id. at 4 47. Then in their brief, Petitioners typically merged
these concepts into a unitary idea, arguing that the current boundaries of
Congressional District 11 impair minority voters’ ability “to elect candidates of
their choice and influence elections.” NYSCEF Doc. 63 at 8, 10, 15, 19, 21, 26

(emphasis added).
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B. By way of background, vote dilution law distinguishes between
opportunity districts, influence districts, and all other districts. Minority voters
have the ability to elect their candidate of choice in an opportunity district (thanks
to the turnout and electoral decisions of minority and non-minority voters alike). In
an influence district, minority voters cannot elect their preferred candidate but do
have some sway over electoral outcomes (for instance, by blocking the election of
their least-preferred candidate). And in all other districts, minority voters can

neither elect their candidate of choice nor exert substantial electoral influence.

Opportunity districts, in turn, are divided between majority-minority and
crossover districts. Minority voters comprise an outright majority of the population
in a majority-minority district. They make up less than fifty percent of the
population in a crossover district (and so must rely on some crossover support from
white voters to elect their preferred candidate). In both a majority-minority and a
crossover district, minority voters can belong to a single racial or ethnic group or to
multiple such communities. Where multiple racial or ethnic groups are mutually
politically cohesive, and are able to elect their jointly favored candidate, an
opportunity district is known as a coalition district. See, e.g., Bartlett, 556 U.S. at
13-14 (plurality opinion) (discussing this terminology); NYSCEF Doc. 135 at 8-17

(same).
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As noted, crossover claims have been barred under the federal VRA since
2009. The U.S. Supreme Court also does not recognize claims for influence
districts under the federal VRA. See League of United Latin Am. Citizens (LULAC)
v. Perry, 548 U.S. 399, 445-46 (2006) (opinion of Kennedy, J.). However, the
Court has assumed that coalition claims may be brought under the federal VRA,
see, e.g., Growe v. Emison, 507 U.S. 25, 41 (1993), and most federal courts,
including the Second Circuit, agree that these claims are available, see, e.g.,
NAACP Spring Valley Branch v. E. Ramapo Cent. Sch. Dist., 462 F. Supp. 3d 368,

379 (S.D.N.Y. 2020), aff 'd, 984 F.3d 213 (2d Cir. 2021).

C. Here, amici argued in their Supreme Court brief that Petitioners’ claim is
best understood as a coalition crossover claim—an allegation that Congressional
District 11 is dilutive because it is not an opportunity district and could be replaced
by a coalition crossover district in which minority voters would be able to elect
their candidate of choice. See NYSCEF Doc. 135 at 18-19. The court construed
Petitioners’ claim the same way, stating that it “sees this as a crossover claim.”
NYSCEF Doc. 217 at 14; see also id. at 12-13 (holding that vote dilution was

established with respect to a coalition of Black and Latino voters).

The Supreme Court’s interpretation of Petitioners’ claim was sensible. While
their filings were opaque at times, “the thrust of their complaint [was] clearly that a

new minority opportunity district (specifically, a coalition crossover district)
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should be drawn.” NYSCEF Doc. 135 at 19. The phrasing of Article III, Section
4(c)(1) also more plainly authorizes a coalition crossover claim (a type of claim for
an opportunity district) than an influence claim. Unlike the New York Voting
Rights Act NYVRA), see N.Y. Elec. Law § 17-206(2)(a), the constitutional
provision does not use the term “influence.” But it does refer to the “opportunity”
of “racial or minority language groups” to “elect representatives of their choice.”
N.Y. Const. art. III, § 4(c)(1). This sentence explicitly contemplates that a claim for
an opportunity district may be brought. A coalition crossover claim, again, is

merely one such claim.

D. After correctly construing Petitioners’ claim, the Supreme Court set forth
the proper standard for a coalition crossover claim. A hypothetical district counts as
a crossover district if, first, “minority voters (including from two or more ethnic
groups) are able to select their candidates of choice in the primary election.”
NYSCEF Doc. 217 at 15. “Second, these candidates must usually be victorious in
the general election.” /d. When these conditions are satisfied, minority voters
(whether from a single group or a coalition) are genuinely able to elect their
preferred candidates despite comprising less than a majority of the district’s

population.!

! The court added a third condition that seems unnecessary to Amici: “the reconstituted
district should also increase the influence of minority voters, such that they are decisive in the
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As Amici pointed out in their earlier brief, this standard is consistent with
the opinions of U.S. Supreme Court justices who have addressed crossover
districts. In LULAC, Justice Souter argued that a crossover district exists where
“minority voters . . . constitute a majority of those voting in the primary of the
dominant party, that is, the party tending to win in the general election.” 548 U.S.
at 485-86 (Souter, J., concurring in part and dissenting in part). Justice Souter
thereby recognized that minority voters must effectively control a crossover district
and that the primary election is often the key to wielding (and ascertaining)
control. In Bartlett, the plurality cited this passage from Justice Souter’s opinion in
LULAC and confirmed that “some have suggested using minority voters’ strength
within a particular party as the proper yardstick.” 556 U.S. at 22 (plurality
opinion). Consideration of both the primary and general elections is also implied
by the plurality’s understanding of a crossover district as one where the minority
population “is large enough” (despite not being a majority) “to elect the candidate

of its choice.” Id. at 13. A minority population is sufficiently large when it can both

selection of candidates.” NYSCEF Doc. 217 at 15. As long as the challenged district is not an
opportunity district and a hypothetical district would be one, the hypothetical district would
necessarily “increase the influence of minority voters.” Id. And minority voters are necessarily
“decisive in the selection of candidates” when (as required by the first two conditions) their
candidates of choice usually prevail in both the primary and the general election. /d.
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nominate its preferred candidate in the primary and see this candidate take office

after the general election.

In the academy, scholars, including one of us, have evaluated whether
districts qualify as crossover districts using very similar approaches. In one article,
Jowei Chen and amicus Nicholas Stephanopoulos relied on the following working
definition of a minority opportunity district: “one where (1) the minority-preferred
candidate wins the general election, and (2) minority voters who support the
minority-preferred candidate outnumber white voters backing that candidate,
provided that (3) minority voters of different racial groups are aggregated only if
each group favors the same candidate.” Jowei Chen & Nicholas O.
Stephanopoulos, The Race-Blind Future of Voting Rights, 130 Yale L.J. 862, 899
(2021). Any minority opportunity district must satisfy the first element. The second
element is the one that ensures that minority voters in a crossover district
effectively control the district—because their votes outnumber white voters’ votes
for the minority-preferred candidate. See also, e.g., Nicholas O. Stephanopoulos,
Eric McGhee & Christopher Warshaw, Non-Retrogression Without Law, 2023 U.

Chi. Legal. F. 267, 269 (using the same definition).

Because these studies sought to make comparisons across states and lacked
data from primary elections, they had to approximate control of the primary by

asking if more minority voters than white voters backed the minority-preferred
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candidate in the general election. Studies of a single state, however, do not face this
limitation and do explicitly analyze both primary and general elections. For
example, a team of prominent scholars defined a successful outcome for the voters
of a minority group in Texas as “one in which the minority-preferred candidate in
the primary prevailed in both” that election and the general election. Amariah
Becker, Moon Duchin, Dara Gold & Sam Hirsch, Computational Redistricting and
the Voting Rights Act, 20 Election L.J. 407, 420 (2021). By “/ink[ing] the primary .
.. to the general election,” the authors addressed their “main concern here,” which
was “whether minority-preferred candidates are ultimately elected to office.” Id. at

416.

A final benefit of this standard is that it eschews racial thresholds for
crossover district status. The U.S. Supreme Court 1s extremely suspicious of such
thresholds, viewing them as admissions that race predominated over all other
factors. See, e.g., Cooper v. Harris, 581 U.S. 285, 299 (2017) (applying strict
scrutiny when “the State’s mapmakers . . . purposefully established a racial target:
African-Americans should make up no less than a majority of the voting-age
population™). But this standard does not rely on crude racial quotas. Instead, it
asks, as a functional matter, whether minority voters control the primary election
because their candidate of choice 1s usually nominated, and whether they also

control the general election because their preferred candidate usually wins that
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race, too. Answering these questions requires a sophisticated assessment of voters’
likely turnout and electoral decisions. The issues are not resolved by simply

tabulating a minority group’s size.

II. The Supreme Court Erred by Failing to Apply Its Standard for
Coalition Crossover Claims.

A. So far, so good. But despite correctly construing Petitioners’ claim and
setting forth the proper standard for coalition crossover claims, the Supreme Court
made a serious mistake in its decision. Fundamentally, the court did not apply its
own standard. That is, the court did not examine whether the demonstrative district
offered by Petitioners was, in fact, a coalition crossover district (and otherwise
lawful). This district combines Staten Island with a portion of lower Manhattan
rather than southern Brooklyn. See NYSCEF Doc. 217 at 13. The court did not
consider whether a coalition of minority voters in this district would usually be
able to nominate their candidate of choice in the primary election and, if so,

whether this candidate would usually prevail in the general election as well.

The Supreme Court did not perform this analysis because it apparently
believed that vote dilution liability arises when three elements are present: racially

polarized voting, historical and ongoing discrimination highlighted by the totality
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of the circumstances, and a lack of current representation for minority voters.? See
NYSCEF Doc. 217 at 8-13 (discussing relevant evidence). These three elements
are indeed necessary—but they are insufficient to establish vote dilution liability.
What is missing is a showing that minority voters’ current underrepresentation
could be ameliorated by a reasonable alternative policy: here, a new coalition
crossover district that complies with all federal and state legal requirements.
Without this showing, it might be that no plausible remedy could improve the
representation of minority voters in Congressional District 11. In that case,
linguistically and legally, one would not say that these voters are the victims of

vote dilution since the concept implies the existence of an available undiluted state.

B. Justice Scalia once humorously expressed the idea that vote dilution
requires an undiluted baseline at an oral argument. “It seems to me you need a
standard for dilution,” he told Solicitor General Ken Starr. “You don’t know what
watered beer is unless you know what beer is, right?”” Transcript of Oral

Argument at 8, Chisom v. Roemer, 501 U.S. 380 (1991) (Nos. 90-757, 90-1032).

2 The court also focused on minority voters’ lack of representation in Congressional
District 11 alone. But vote dilution occurs across multiple districts (typically, a geographic region
or an entire jurisdiction). The court should thus have asked whether minority voters are
underrepresented in part or all of New York State, not solely in Congressional District 11. See,
e.g., Johnson v. De Grandy, 512 U.S. 997, 1013-16, 1023-24 (1994) (finding no vote dilution in
the Dade County portions of Florida state legislative plans because both Black and Hispanic
voters already received close to proportional representation in this area).
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traditional line-drawing criteria. Id.; see also, e.g., Reno v. Bossier Parish Sch. Bd.,
520 U.S. 471, 480 (1997) (“Because the very concept of vote dilution implies—
and, indeed, necessitates—the existence of an ‘undiluted’ practice against which
the fact of dilution may be measured, a § 2 plaintiff must . . . postulate a reasonable

alternative voting practice to serve as the benchmark ‘undiluted’ voting practice.”).

C. While state voting rights acts diverge from the federal VRA in several
ways, they share its approach that liability may be imposed only if the existence of
a reasonable alternative policy that better represents the plaintiffs is proven. For
instance, in the first appellate decision interpreting the NYVRA, the Appellate
Division held that, “in order to obtain a remedy under the NYVRA, a plaintiff . . .
must show that ‘vote dilution’ has occurred.” Clarke v. Town of Newburgh, 237
A.D.3d 14, 39 (2d Dep’t 2025). In turn, vote dilution has occurred only if “there is
an alternative practice that would allow the minority group to ‘have equitable
access to fully participate in the electoral process.”” Id. (quoting N.Y. Elec. Law §
17-206(5)(a)). “Thus,” the court concluded, “the NYVRA does not significantly

differ from the FVRA in this respect.” /d.

Similarly, the California Supreme Court held in Pico Neighborhood
Association that, to succeed under the California Voting Rights Act (CVRA), a
plaintift must do more than show racially polarized voting and a lack of minority

representation. “[What is [also] required to establish “dilution’. . . is proof that,
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under some lawful alternative electoral system, the protected class would have the
potential . . . to elect its preferred candidate.” Pico Neighborhood Association, 534
P.3d at 60. According to the court, this element is necessary because, otherwise, “a
party [could] prevail based solely on” racially polarized voting and minority
underrepresentation “that could not be remedied or ameliorated by any other
electoral system.” Id. at 65. The reasonable-alternative-policy requirement ensures
that there could be “a net gain in the protected class’s potential to elect candidates
under an alternative system.” Id. at 69; see also Ruth M. Greenwood & Nicholas
O. Stephanopoulos, Voting Rights Federalism, 73 Emory L.J. 299, 345-46 (2023)
(arguing that state voting rights acts plaintifts should “identify a benchmark

relative to which their underrepresentation would be evaluated”).

D. Federal and state vote dilution precedents make clear, then, that the
Supreme Court erred by imposing liability without first investigating whether
Petitioners’ demonstrative district qualifies as a coalition crossover district (and is
otherwise lawful). Contrary to the court’s decision, see NYSCEF Doc. 217 at 13-
15, this question is part of the merits analysis of this (and any other) vote dilution

case. It is not an issue that can be deferred to the remedial stage.

That said, the Supreme Court was right that district configuration and
performance must be examined anew at the remedial stage. At this stage, a court

knows that a new district could be drawn that would improve the plaintiffs’
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representation and comport with all federal and state requirements. Again,
demonstrating this is the whole point of the reasonable-alternative-policy
requirement at the liability stage. Now, however, a court must determine whether a
proposed remedial district would actually cure the vote dilution by bolstering the
plaintiffs’ representation. This potential district could be enacted by the legislature,
put forward by a party, or crafted by the court itself, possibly with the assistance of
a special master. Regardless of the remedial district’s provenance, the court must
ensure that it would fully cure the violation. See, e.g., N.Y. Elec. Law § 17-
206(5)(a) (“Upon a finding of a violation . . . the court shall implement appropriate
remedies to ensure that voters of [all racial and ethnic groups] have equitable

access to fully participate in the electoral process . . .”).

Of course, if the remedial district contemplated by the court is the same as
the demonstrative district used earlier to satisfy the reasonable-alternative-policy
requirement, the liability and remedial analyses are 1dentical. But “the remedy the
court ends up selecting . . . need not[] be the benchmark the plaintiff offered to
show the element of dilution.” Pico Neighborhood Ass 'n, 534 P.3d at 69. And
when the demonstrative district and the potential remedial district are different, the
latter may not cure the violation even if the former, had it been adopted, would

have done so.
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To illustrate, in the Milligan litigation in which the U.S. Supreme Court
recently reaffirmed the viability of vote dilution claims, the district court initially
held that the plaintiffs satisfied the first Gingles precondition by offering several
demonstrative maps containing two reasonably-configured Black-majority districts
(compared to one in the enacted plan). See Singleton v. Merrill, 582 F. Supp. 3d
924, 1004-16 (N.D. Ala. 2022), aff ’d sub nom Allen v. Milligan, 599 U.S. 1 (2023).
After liability was found, however, Alabama declined to accept any of the
plaintiffs’ demonstrative maps, instead ratifying its own new plan. At the remedial
stage, the district court rejected this plan on the ground that it did “not completely
remedy the likely [federal VRA] violation” because it included only one rather
than the necessary two Black opportunity districts. Singleton v. Allen, 690 F. Supp.

3d 1226, 1295 (N.D. Ala. 2023).

Accordingly, the Supreme Court was correct that its standard for coalition
crossover claims must be applied at the remedial stage to determine if a potential
remedial district would fully cure a violation. But the court was wrong to think that
this standard need only be applied at the remedial stage. To the contrary, it must
first be applied at the liability stage to find out if a hypothetical, reasonable district

could improve the plaintiffs’ representation.

E. Amici take no position on what result should follow here from the

application of the proper standard for coalition crossover claims. This application
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could be conducted by the Supreme Court upon remittitur. It could be conducted
by the Appellate Division, to which Intervenor-Respondents have also appealed.
See, e.g., People v. Brenda WW., 2025 N.Y. Slip Op. 03643, at 6 (N.Y. June 17,
2025) (“The Appellate Division has the same factfinding ability as the trial courts,
and its factual review is plenary.”). Or this Court could apply the proper standard if
doing so would involve “a proposition of law which appeared upon the face of the
record and which could not have been avoided if brought to the attention of . . . the
court below.” Persky v. Bank of Am. Nat’l Ass’n, 261 N.Y. 212, 218 (1933).
Amici’s view is simply that Congressional District 11 should not be invalidated

unless and until a court concludes that this standard has been met.

CONCLUSION

In this complex and novel case, the Supreme Court correctly construed
Petitioners’ claim as a claim for a coalition crossover district and set forth the
proper standard for this kind of allegation. However, the court failed to apply its
own standard before imposing liability, mistakenly believing that this application
could be postponed until the remedial stage of the litigation. Congressional District
11 should not be struck down unless and until a court determines that a coalition
crossover district compliant with federal and state legal requirements could be

drawn in its place.
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PRELIMINARY STATEMENT

It is hard to imagine a case that more clearly calls out for this stay pending
appeal. The Supreme Court below adopted a theory that no party briefed or
submitted evidence on, in violation of due process and fairness principles. This
Court does not need to take Appellants-Intervenor-Respondents’ (“Intervenor-
Respondents’) word for it. The professors who submitted the amicus brief from
which the Supreme Court derived its test have told this Court that the trial court
made a “serious mistake” by not requiring Appellees-Petitioners (“Petitioners”) to
satisty the critical elements of that test. Affirmation of B. Moskowitz, Ex. A
(“AD.Prof. Am.Br.”) at 12. Amici from multiple voting groups—who, to the
undersigned’s knowledge, have never before argued that any court erred in striking
down any map based upon a vote dilution theory—make the same point, explaining
that the Supreme Court “erred in finding liability without making a determination as
to [an] essential element.” NYSCEF Doc. No.36, NYCLU et al. Proposed Amicus
Memorandum of Law (“AD.NYCLU.Am.Br.”) at 8. The State Respondents take no
position on a stay. See NYSCEF Doc. No.34, State Respondents’ Memorandum of
Law in Response to Motions for Stay (“AD.Gov.Br.”) at 12-23. And Petitioners ask
this Court to not only ignore what the Supreme Court actually said, but to flout the
basics of vote dilution claims by allowing a finding of liability without any showing

of vote dilution. That is just the tip of the iceberg of the Supreme Court’s fatal errors,
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which include inventing a crossover-district test with no support in the New York
Constitution’s text and ordering a violation of the U.S. Constitution’s Equal
Protection and Elections Clauses. None of the parties or amici that defend the
Supreme Court’s crossover-district standard—even while most admit that the
Supreme Court did not even apply it lawfully—explain how judicially discovering
that requirement can be consistent with the serious Equal Protection Clause
constitutional problems that the U.S. Supreme Court warned about when it rejected
adopting a crossover-district mandate.

The equities calling for a stay are just as clear. Petitioners still have no answer
for the point that they waited 18 months after the Legislature enacted the 2024
Congressional Map to bring their lawsuit, which is the only reason these emergency
proceedings are happening now. A party that saw so little urgency in bringing its
concerns to the courts, and then filed such a fatally flawed theory that the Supreme
Court adopted an entirely new theory that requires reversal, cannot then succeed in
asking the Court to move election deadlines to accommodate its own delay and poor
litigation choices. And, to be clear, Petitioners’ position guarantees delay and
confusion. Even if this Court lifts the automatic stay, which it clearly should not,
there 1s no chance the Independent Redistricting Commission (“IRC”) will be able
to reconvene, take in necessary evidence from the public, and engage in careful

deliberations in order to carry out the Supreme Court’s mandate to racially
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gerrymander New York’s Eleventh Congressional District (“CD11”) before
February 24. Accordingly, declining to lift the stay that Intervenor-Respondents
seek, while granting Petitioners’ cross-motion to dissolve the automatic stay on the
IRC, will mean substantial delays in the 2026 Congressional Election for all New
Yorkers. And all of this will benetit no one because there i1s no chance that the
Supreme Court’s indefensible order will survive appellate review.

In all, this Court should grant Intervenor-Respondents’ stay motion, deny
Petitioners’ cross-motion, and make clear that the 2026 Congressional Election will
begin on February 24, under the map that the Legislature adopted. While Intervenor-
Respondents strongly believe that this appeal will end with an order requiring
dismissal of Petitioners’ entirely meritless lawsuit, there is no reason to impose
serious harm on Intervenor-Respondents and the public in the meanwhile, especially
given Petitioners’ egregious, unexplained delay in bringing this lawsuit.

ARGUMENT

I. Intervenor-Respondents Are Certain To Prevail In Their Challenge
To The Supreme Court’s Order

A. As Even The Professor Amici Whose Test The Supreme Court
Unconstitutionally Adopted After The Close Of Evidence Admit,
The Supreme Court Did Not Apply Its Crossover-District Test But
Nevertheless Somehow Ruled In Petitioners’ Favor

1. The Supreme Court violated due process rights, basic principles of fairness
and the party presentation principle by adjudicating this case under a standard that

no party proposed or submitted evidence on, and which the Court announced for the
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first time after trial. NYSCEF Doc. No.11, Intervenor-Respondents’ Memorandum
of Law in Support of Motion to Stay (“AD.Int’r.Resp’t.Br.”) at 22-28 (citing, e.g.,
United States v. Sineneng-Smith, 590 U.S. 371, 375 (2020); United Student Aid
Funds, Inc. v. Espinosa, 559 U.S. 260, 272 (2010); Reich v. Collins, 513 U.S. 106,
111 (1994); Wells Fargo Bank, N.A. v. St. Louis, 229 A.D.3d 116, 122 (2d Dep’t
2024)). Petitioners’ sole theory was that the NYVRA’s standards applied to their
Article II1, Section 4 vote dilution claim. Id. at 24. After the parties developed their
evidence in response to that theory and tried the case under the NYVRA’s standards,
the Supreme Court ruled for Petitioners based upon a wholly different, novel, amici-
suggested standard. Id. at 24-26. Under the Supreme Court’s belated standard, a
petitioner carries its burden of proving that “redrawing of the congressional lines is
a proper remedy” by showing that a proposed district exists where (1) “minority
voters (including from two or more ethnic groups) are able to select their candidates
of choice in the primary election,” (2) these candidates are “usually [ ] victorious”
(meaning that they “win more often than not”) in the general election, and
(3) minority voters “are decisive in the selection of candidates” in primary races.
NYSCEF Doc. No.11, Ex.A, Decision and Order of the Supreme Court of the State
of New York (“Order”) at 13, 15.

Unsurprisingly, no party submitted evidence on multiple elements of the

Supreme Court’s belatedly adopted test, including whether minority voters are
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“decisive” in any party’s primary or whether they control candidate selection in a
proposed crossover district, AD.Int’r.Resp’t.Br.26, as would be necessary to show
the existence of a reasonable alternative crossover district for purposes of proving a
crossover-district claim, id. at 26-27. The Supreme Court in fact rejected
Petitioners’ entire approach to crafting a demonstrative remedial map—which
approach relied upon moving White Democratic voters from Lower Manhattan into
CD11 while moving out a bipartisan mix of White and Asian voters, id. at 7-8, 19—
and nonetheless somehow ruled in their favor. The Supreme Court noted that if
“minority voters do not gain actual influence but are grouped with White voters who
would elect minority-preferred candidates regardless of whether those minority
voters were drawn into a new district or not,” the proposed district is not a crossover
district and is instead “simply” a means of “bolstering a political party’s power and
influence.” Order at 15. And yet it still concluded that Petitioners won, based on a
crossover-district standard that Intervenor-Respondents did not have any reason to
brief and on which no party submitted evidence. The Supreme Court’s approach to
this case offends basic principles of fairness to litigants and requires reversal.
AD.Int’r.Resp’t.Br.26-28.

2. This Court has now before it four briefs filed on Wednesday—submitted
by the Professor amici, the NYCLU amici, the State Respondents, and Petitioners—

that favor the idea of crossover districts, but they offer at least three different
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interpretations of the Supreme Court’s holding below. That even those who support
the Supreme Court’s crossover-district approach cannot agree as to what the
Supreme Court did in this case underscores how obvious the due process violation
1s here, where the Supreme Court sprang a new legal standard on the parties after the
close of evidence and then applied that standard without any adversarial testing. See,
e.g., Reich, 513 U.S. at 111; Wells Fargo, 229 A.D.3d at 122.

a. The Professor Proposed Amici. The Professor amici reiterate their own test

for a crossover district, which the Supreme Court adopted as the first two prongs of
its three-pronged standard: that “minority voters (including from two or more ethnic
groups) are able to select their candidates of choice in the primary election,” and that
“these candidates must usually be victorious in the general election.”
AD.Prof. Am.Br.8 (quoting Order at 15). As the Professors note, a plaintiff must
present evidence establishing that minority voters’ purported ‘“underrepresentation
could be ameliorated by a reasonable alternative policy: here, a new coalition
crossover district that complies with all federal and state legal requirements.” /d. at
13. In other words, “before liability may be imposed,” id. at 2, a crossover-district
plaintiff must establish an wundiluted baseline to show that a minority group’s
representation in the current district is, in fact, diluted, see Reno v. Bossier Parish
Sch. Bd., 520 U.S. 471, 480 (1997) (“the very concept of vote dilution” requires “the

existence of an ‘undiluted’ practice against which the fact of dilution may be
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measured”). And so, as the Professor amici (correctly) explain, “what is required to
establish ‘dilution’ . . . is proof that, under some lawful alternative electoral system,
the protected class would have the potential . .. to elect its preferred candidate.”
AD.Prof. Am.Br.3 (alterations in original) (quoting Pico Neighborhood Ass’n v. City
of Santa Monica, 534 P.3d 54, 60 (Cal. 2023)). To the extent that a plaintiff is
bringing a “crossover” claim, its proposed alternative electoral system must show,
at minimum, that minority voters are able to select their candidates of choice in the
primary election and that these candidates are usually victorious in the general
election, id. at 8&—which is largely the standard that the Supreme Court announced
as its crossover-district test here, see Order at 15.

As the Professor amici concede, the Supreme Court did not assess whether
Petitioners’ illustrative CD11 “was, in fact, a coalition crossover district (and
otherwise lawful),” and so committed a “serious mistake.” AD.Prof.Am.Br.12
(emphasis added). That “serious mistake” alone—which there can be no
reasonable dispute occurred here—demonstrates that Intervenor-Respondents
are likely to succeed on the merits of this appeal. Petitioners understood that a
reasonable alternative map is essential evidence for any vote dilution claim; that is
why they prepared and submitted their illustrative CD11. The Supreme Court
rejected Petitioners’ approach and the theory upon which it was based without

holding Petitioners to their burden of establishing an undiluted baseline. Petitioners
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presented no evidence at all on the Supreme Court’s post hoc crossover-district
standard, nor did Intervenor-Respondents have any reasonable chance to submit
evidence on that standard. That is a clear due process violation. See, e.g., Sineneng-
Smith, 590 U.S. at 375; Wells Fargo, 229 A.D.3d at 122. And even if the Professor
amici were correct that the Supreme Court could remedy its error by applying the
Professors’ crossover-district standard to Petitioners’ illustrative map on remand
(from which there would surely be yet another appeal), Intervenor-Respondents are
still likely to succeed on this appeal, from an order where the Supreme Court very
clearly did not do what the Professor amici admit it had to do.

That said, remanding this matter for the Supreme Court to apply the
Professors’ test—as these amici suggest—would only heighten the due process
violation here, where no party submitted evidence tailored to this test. Petitioners
chose to present their vote dilution claim under the NYVRA’s standards and offered
no evidence of a reasonable alternative crossover district. The only permissible
outcome of this case is to reverse and remand with instructions to dismiss
Petitioners’ lawsuit. See AD.Int’r.Resp’t.Br.4. If some other party wants to bring a
lawsuit under the Professors’ theory, it is free to do so. But even if this Court were
to order a remand at the end of this appeal, there would still need to be an additional
proceeding with new expert reports analyzing whether the illustrative district that

Petitioners submitted satisfies the Supreme Court’s test. The fundamental point is
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that the Supreme Court’s decision is legally indefensible, and was instead premised
on at least one “serious mistake” (and actually many more). AD.Prof. Am.Br.12.
That mistake, standing alone, establishes that Intervenor-Respondents have a strong
likelihood of success for purposes of their stay motion.!

In addition and also independently sufficient to satisfy Intervenor-
Respondents’ burden to show likelihood of success on appeal, Petitioners failed
entirely to present evidence suggesting that minority voters are underrepresented in
part or all of New York State, which evidence the Professor amici concede was also
necessary to establish vote dilution under their theory. Id. at 13 n.2 (citing Johnson
v. De Grandy, 512 U.S. 997, 1013-16, 1023-24 (1994)). As Justice Souter
acknowledged in his Bartlett dissent that the Supreme Court relied upon, to
determine whether particular district lines result in vote dilution, a court “must look
to an entire districting plan (normally, statewide),” assessing whether “the

challenged plan creates an insufficient number of minority-opportunity districts in

! The Professor amici also suggest that this Court could perhaps use its own factfinding
authority to determine if Petitioners’ illustrative map meets the Supreme Court’s crossover-district
standard. Taking this approach would be inappropriate for multiple reasons, including because the
parties would need to submit new expert evidence tailored to the Supreme Court’s newly adopted
standard. That would mean preparing evidence for this Court’s review demonstrating whether
minority voters are able to select (and are decisive in the selection of) their preferred candidate in
primary elections, and whether these candidates win more often than not in general elections.
Order at 15. But even if this Court were to step in and conduct the legal and factual analysis that
the Supreme Court failed to perform, that would not change the stay analysis here, where
Petitioners do not even argue that their illustrative map meets the Supreme Court’s crossover-
district criteria.
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the territory as a whole.” Bartlett v. Strickland, 556 U.S. 1, 30 (2009) (Souter, J.,
dissenting). As the Professors similarly explain (and as Intervenor-Respondents
argued below), “vote dilution occurs across multiple districts (typically, a
geographic region or an entire jurisdiction),” such that the Supreme Court was
required to “ask[ | whether minority voters are underrepresented in part or all of the
New York State, not solely in [CD11].” AD.Prof.Am.Br.13 n.2. The Supreme Court
thus erred by “focus[ing] on minority voters’ lack of representation in [CD11]
alone.” Id. The evidence in this case on this point is undisputed: Black and Latino-
preferred candidates (that is, Democrats) win every district wholly within or around
New York City other than CD11 and constitute 73% of the New York congressional
delegation statewide. AD.Int’r.Resp’t.Br.14.

Finally, while the Professor amici try to explain why the Supreme Court made
its clear error—noting that Petitioners’ “presentation of [their] claim was [ ]

29 ¢

ambiguous,” “confusing,” and mixing and merging different election-law concepts,
AD.Prof. Am.Br.2, 5—this only further demonstrates the due process violation here.
Despite Petitioners’ poor presentation of their claim, Intervenor-Respondents made
clear throughout the litigation that they were presenting evidence under the NYVRA
theory that Petitioners very clearly proposed in their Petition and in their briefing.

Intervenor-Respondents explained to the Supreme Court that it would violate due

process to apply any different theory, now that the parties had prepared their briefing
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and expert reports in accordance with the Article-III-Section-4-equals-NYVRA
theory that Petitioners had presented. AD.Int’r.Resp’t.Br.10. But then the Supreme
Court decided the case on a new theory announced for the first time after trial,
without even addressing these due process arguments.

b. The NYCLU Proposed Amici. The NYCLU amici—whose stated mission

is to develop voting rights policy and litigate racial vote dilution claims on behalf of
voters of color—similarly admit that the Supreme Court fatally erred in failing to
analyze whether Petitioners’ illustrative map constitutes a valid crossover district at
the liability phase, AD.NYCLU.Am.Br.11, providing even further support for
Intervenor-Respondents’ argument that the Supreme Court violated the parties’ due
process rights here, see, e.g., Sineneng-Smith, 590 U.S. at 375; Wells Fargo, 229
A.D.3d at 122. While the NYCLU amici and Professor amici disagree to some
extent on what the standard for crossover districts should be, compare
AD.Prof. Am.Br.8 & n.1 (stating that the third element of the Supreme Court’s
crossover-district test “‘seems unnecessary to Amici”), with AD.NYCLU.Am.Br.12—

13 (agreeing with most aspects of the Supreme Court’s test),? they agree that the

2 Curiously, both sets of amici now appear to walk back on what it means for minority
groups to be “decisive” in the selection of candidates, with the Professor amici and the NYCLU
amici now arguing that this element can be met merely by showing that a minority-preferred
candidate can usually win in both the primary and the general election. See AD.Prof. Am.Br.8n.1;
AD.NYCLU.Am.Br.13. But that is incorrect: if minority voters’ preferred candidate would win
regardless of minority voters’ votes, these voters can hardly be said to be “decisive” in electoral
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Supreme Court got the analysis badly wrong. As the NYCLU amici note,
“[a]uthority from state and federal courts supports the principle that proffering a
reasonable alternative practice is part of a vote-dilution plaintiff’s liability showing.”
ADNYCLU.Am.Br.9. The Supreme Court thus “erred in finding liability without
making a determination as to this essential element.” /d. at 8. Although these amici
and Intervenor-Respondents may disagree on the appellate remedy for the Supreme
Court’s error, compare id. at 11 (arguing, contrary to Intervenor-Respondents’
position, that remand for further proceedings is appropriate), with supra p.6
(explaining that dismissal on remand is the only permissible option), they agree that
the Court made a critical legal error, such that Intervenor-Respondents are likely to
prevail in this appeal.

The NYCLU amici also underscore the fundamental due process issues in the
Supreme Court’s approach. As these amici recognize, “no party [ ] briefed the
position that crossover claims are cognizable under the New York State
Constitution.” NYSCEF Doc. No.36, Affirmation of Perry M. Grossman, 9 8
(emphasis added). The Supreme Court’s decision to “seize upon an issue not raised
by any party . .., without providing . . . notice of the issue and an opportunity for

all parties to be heard on it” is a due process violation that demands reversal. See

outcomes. In any event, Petitioners did not present evidence that their illustrative map meets any
of the Supreme Court’s conditions for crossover districts.
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Wells Fargo, 229 A.D.3d at 122; see also Sineneng-Smith, 590 U.S. at 375;
Espinosa, 559 U.S. at 272; Reich, 513 U.S. at 111.

c. The State Respondents. The State Respondents remarkably insist that the

Supreme Court actually assessed Petitioners’ proposed illustrative map and
determined that the court’s new crossover-district “standards [were] satisfied here,”
AD.Gov.Br.9, but their arguments only support finding a due process violation. The
State Respondents explain the Supreme Court’s holding that, to demonstrate a
crossover district, a plaintiff must show that minority voters “comprise a sufficiently
large portion of the population of the district’s voting population that they would be
able to influence electoral outcomes.” Id. at 8—9. As the State Respondents note,
this 1s proven under the Supreme Court’s test by showing that minority voters in a
proposed district are able to select (and are decisive in the selection of) their
preferred candidates in primary elections, and these candidates win more often than
not in general elections. Order at 15. But not even the amici who have championed
the Supreme Court’s new crossover-district test have taken the implausible position
that the Supreme Court secretly determined Petitioners’ illustrative district satisfied
this three-pronged test. See supra pp.5—10. Nowhere in its order did the Court
perform any analysis of whether Petitioners’ illustrative map allows “minority voters
(including from two or more ethnic groups) . . . to select their candidates of choice

in the primary election.” See Order at 15. Nor did it address whether these
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candidates would “usually be victorious in the general election.” See id. And the
Supreme Court certainly did not discuss whether Petitioners’ illustrative district—
which, again, was premised largely on moving White Democratic voters into
CD11—would “increase the influence of minority voters, such that they are decisive
in the selection of candidates” in primary races. See id. It would, in fact, have been
impossible for the Supreme Court to do so, since Petitioners did not present evidence
on any of these mandatory factors under the Supreme Court’s own test. But even if
the State Respondents were correct that the Supreme Court made this finding without
telling anyone, that would only heighten the due process violation here, where
Petitioners did not present and Intervenor-Respondents did not have an opportunity
to respond to evidence relating to a crossover district. See Wells Fargo, 229 A.D.3d
at 122; Reich, 513 U.S. at 111.

d. Petitioners. Petitioners, for their part, find themselves in the unenviable
position of attempting to defend the indefensible. They cannot seriously tout the
theory on which they actually tried the case—that Article III, Section 4, adopted in
2012, time traveled to incorporate the NYVRA’s influence-district framework
adopted in 2022. And they likewise cannot defend what the Supreme Court actually
did: rejecting that theory and then, after the close of evidence, adopting a new,
amici-designed crossover-district standard that no party had litigated or introduced

evidence to satisfy as to multiple elements. Petitioners thus take out their blue pen
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to rewrite both their own prior briefing and the Supreme Court’s test, while
mischaracterizing Intervenor-Respondents’ due process argument and ignoring the
fundamental mismatch between their evidence and the standard that the Supreme
Court belatedly announced.

Petitioners’ response to Intervenor-Respondents’ due process argument is an
exercise in misdirection. According to Petitioners, the Supreme Court did not violate
due process because it based its conclusion that Black and Latino voters’
representation in CD11 is diluted solely on the racial polarization and totality-of-
the-circumstances evidence that Petitioners submitted during trial. NYSCEF Doc.
No.37, Petitioners’ Memorandum of Law in Opposition to Motions to Stay and in
Support of Cross Motion to Vacate Stay (“AD.Pet.Br.”) 15-16. But as Intervenor-
Respondents, Respondents, and both sets of amici have now explained to this Court,
Petitioners’ argument misunderstands both the Supreme Court’s own test and the
nature of vote dilution claims. Regardless of whether Petitioners successfully
proved sufficient racially polarized voting and satisfied the relevant totality-of-the-
circumstances test (both points Intervenor-Respondents strenuously dispute, see
infra pp.17-19), the Supreme Court indisputably failed to analyze a key element of
Petitioners’ vote dilution claim under its own test: whether Petitioners proved that
there is an alternative to CD11 that would satisfy the Court’s three-part test for a

non-dilutive, cross-over district baseline. See supra pp.5—10. This showing is
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necessary for Petitioners to prevail on the merits, and yet Petitioners submitted no
evidence on multiple elements in the Court’s belatedly announced test. When the
Supreme Court announced a novel three-part crossover-district test after the close of
evidence, it deprived the parties of any opportunity to litigate the merits of that test
or submit expert evidence on it, in violation of basic Due Process Clause and fairness
principles. See Wells Fargo, 229 A.D.3d at 122; Sineneng-Smith, 590 U.S. at 375;
Reich, 513 U.S. at 111.

Although Petitioners admit that they “principally argued that the court should
have looked to the NYVRA’s framework™ to analyze their vote dilution claim, they
contend that this 1s a “distinction without a difference,” as both federal and state law
require evidence of racially polarized voting and the totality of the circumstances to
prove vote dilution. AD.Pet.Br.16—17. But both federal and state law also
require a plaintiff to show that “there is an alternative practice that would allow
the minority group to ‘have equitable access to fully participate in the electoral
process.”” Clarke v. Town of Newburgh, 237 A.D.3d 14, 39 (2d Dep’t 2025)
(quoting N.Y. Elec. Law § 17-206(5)(a)), aff’d on other grounds, ~ N.E3d |,
2025 WL 3235042 (N.Y. Nov. 20, 2025); Reno, 520 U.S. at 480 (*“the very concept
of vote dilution” requires the “existence of an ‘undiluted’ practice against which the
fact of dilution may be measured”). The Supreme Court here came up with a

standard for evaluating this prong of the vote dilution analysis that no party to the
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case advanced, and then did not hold Petitioners to their burden of actually proving
it. See Order at 13—16. Regardless of whether Petitioners “hitched their wagon to
the NYVRA alone as a possible framework,” AD.Pet.Br.16—17—which they very
clearly did, see infra pp.13—14—they indisputably did not advocate for the
crossover-district standard that the Supreme Court adopted. Nor is that standard
“substantially similar” to the framework that Petitioners proposed, contra
AD.Pet.Br.17, as demonstrated by Petitioners’ failure to make any evidentiary
showing relevant to this standard.

After admitting that they “principally” argued an NYVRA-based theory,
Petitioners cite to a footnote in their opening pre-trial brief where they stated that
they would “readily satisfy” “any possible [vote dilution] standard.” AD.Pet.Br.16—
17. That characterization elides the core problem. It is true that Petitioners used the
word “crossover” a handful of times in describing the district they sought. But

[3

labels—and especially “confusing” labels used in an “ambiguous” manner, see
AD.Prof.Am.Br.2, 5—are not legal standards, and the case that Petitioners actually
tried was built around an NY VRA influence-district theory. Nothing in Petitioners’
presentation below remotely resembled the post-trial crossover-district test that the
Supreme Court ultimately adopted. Nor do Petitioners’ assurances in a single

footnote that they could “readily satisfy” “any possible standard,” AD.Pet.Br.17,

cure the lack of notice issue here. Petitioners’ vague reference to “any possible
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standard” did not put the other parties on notice that they would need to defend
against any possible standard that the Supreme Court could ultimately adopt. Due
process protects the parties’ opportunity to shape the record around the actual
elements that will decide the case. See Espinosa, 559 U.S. at 272; Sineneng-Smith,
590 U.S. at 375.

Equally untenable is Petitioners’ effort to recast what the Supreme Court’s
opinion requires. Contrary to Petitioners’ interpretation, the Supreme Court did not
simply hold that minority voters must “comprise a sufficiently large portion of the

99%

population’ in the relevant area ‘to influence electoral outcomes’” (whatever that
means) to make out a crossover-district claim. AD.Pet.Br.18 (citation omitted).
Rather, as the State Respondents explain, see supra pp.10-11, after rejecting
Petitioners’ NY VR A-incorporation theory, the Supreme Court held that a proposed
crossover district “counts” for purposes of showing a “sufficiently large portion of
the population” only if: (1) minority voters (including multiple ethnic groups) are
able to select their candidates of choice in the primary; (2) those candidates
“usually” prevail in the general election, which the court defined as winning “more
often than not”; and (3) minority voters’ preferences are “decisive” in the district,
such that they are not merely swept along by White voters who would elect the same

candidates regardless. Order at 15. The Supreme Court’s failure to apply this

standard to Petitioners’ proposed illustrative district flies in the face of both state and

18
105a




federal precedent, see, e.g., Clarke, 237 A.D.3d at 39; Reno, 520 U.S. at 480, as well
as the core principles that amici espouse and that were set forth in the dissenting
opinion that the Supreme Court relied upon to formulate its new crossover-district
standard, see League of United Latin Am. Citizens (LULAC) v. Perry, 548 U.S. 399,
485—-86 (2006) (Souter, J., concurring in part and dissenting in part).

Petitioners next attempt to portray Intervenor-Respondents as claiming that
courts cannot adopt a legal standard that differs from the parties’ submissions in any
respect. See AD.Pet.Br.20-21. That is not Intervenor-Respondents’ position. Their
core due process objection is more specific. This case was tried under one legal
standard—Petitioners’ Article-I11-Section-4-equals-NYVRA theory—but decided
under another. After the parties submitted briefing and expert evidence and tried the
case on Petitioners’ Article-1II-Section-4-equals-NYVRA theory, the Supreme
Court announced a materially different and novel standard that required different
kinds of evidence, without providing the parties with any notice or opportunity to
litigate that new standard or introduce evidence tailored to its elements. Neither side
was asked to—and neither side did—marshal primary-election data in Petitioners’
proposed district or data regarding whether Black and Latino voters would be
“decisive” in that district. Only after both sides had rested and the record was closed
did the Court reject Petitioners’ proposed NYVRA framework and embrace an

amici-derived model that made primary-election control and “decisiveness” central

19
106a




elements of a crossover-district claim. It 1s these facts—Iitigation under one test,
followed by post-trial adoption of another—that violate the party presentation
principle and offend due process. See Wells Fargo, 229 A.D.3d at 122; Sineneng-
Smith, 590 U.S. at 375.

None of the authorities that Petitioners cite addresses a situation where the
court adopted a new standard after the close of evidence. Cases recognizing courts’
inherent duty to interpret statutes and constitutions, see AD.Pet.Br.22-23 (citing,
e.g., Hankins v. Lyght, 441 F.3d 96 (2d Cir. 2006), Loper Bright Enters. v.
Raimondo, 603 U.S. 369, 412 (2024), and O’Reilly v. City of New York, 205 A.D.
888, 892 (2d Dep’t 1923)), or their ability to consider unpreserved legal issues, see
id. (citing, e.g., Kamen v. Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991), and 4m.
Timber & Trading Co. v. First Nat’l Bank of Or., 690 F.2d 781, 786 (9th Cir. 1982)),
do not authorize a court to adopt a fact-intensive, amici-designed hability standard
after trial is over, and then enter judgment without requiring any evidence satisfying
that standard.

The U.S. Supreme Court’s decision in Sineneng-Smith underscores this point.
There, the Court faulted an appellate panel for allowing amici to “radical|ly]
transform|[ |” the case by injecting new constitutional theories not advanced by the
parties. 590 U.S. at 380. Here, the Supreme Court adopted an amici-crafted

crossover framework into controlling law, post-trial, and never required Petitioners
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to prove its elements. That i1s precisely the kind of non-adversarial doctrinal
transformation that the U.S. Supreme Court has warned against. See id. at 375, 380.

Nor can Petitioners 1dentify evidence showing that they did, in fact, satisfy
the Supreme Court’s post-hoc crossover-district test. Petitioners do not show that
the record contains the primary-election and “decisiveness” data under the Supreme
Court’s standard. There is no evidence, for example, that in Petitioners’ illustrative
CDl11, Black and Latino voters would control Democratic primaries. The Supreme
Court expressly makes primary-election control central to defining a crossover
district. Order at 15. Yet, Petitioners’ experts did not model or analyze
primary-election behavior in their illustrative district, failing to provide any evidence
whatsoever regarding primary election data. Nor is there any analysis of whether
Black and Latino voters would be “decisive” in that proposed district.

Petitioners are wrong to argue that their illustrative map demonstrated that
any alleged vote dilution in CD11 could be lawfully remedied under the Supreme
Court’s standard. Even assuming that the Supreme Court’s decision to import the
Professors’ standard into Article III, Section 4 was legally permissible, but see infra
Section I.B, Petitioners presented no evidence suggesting that their illustrative
district could meet that standard. Indeed, Petitioners’ illustrative map achieves its
dramatic increase in minority-preferred success by importing overwhelmingly

Democratic White voters from Lower Manhattan. And while Petitioners contend
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that their map “would have afforded Staten Island’s Black and Hispanic residents an
equal opportunity to elect their candidates of choice,” AD.Pet.Br.11, that map would
have all-but-assured dominance for candidates preferred by those imported White
voters from Lower Manhattan, resulting in Democrats winning roughly 90% of the
time according to Petitioners’ own expert, see AD.Int’r.Resp’t.Br.44-45. The
Supreme Court appeared to recognize that Petitioners’ approach was about partisan
engineering, not the creation of a coalition in which minority voters are genuinely

b

“decisive.” Order at 15. The Supreme Court thus rejected Petitioners’ remedial
approach, explaining that its understanding of Article III would look instead to
“adding Black and Latino voters” where appropriate. /Id. at 13. Petitioners’
Opposition does not confront that rejection, nor do they explain how their proposed
illustrative district could possibly be reconciled with the Supreme Court’s own
insistence that minorities be “decisive” in crossover districts.

Petitioners incorrectly contend that Intervenor-Respondents “never
meaningfully disputed the obvious fact that the IRC and Legislature have numerous
lawtul options for redrawing CD-11 in [a] manner that remedies vote dilution and
complies with other ordinary redistricting criteria.” AD.Pet.Br.21. To be clear,
Intervenor-Respondents believe that any effort to redraw CD11 would be unlawful.

But it was Petitioners—and not Intervenor-Respondents—who bore the burden of

presenting a reasonable alternative map. See supra pp.5—10. Their suggestion that
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Intervenor-Respondents had to prove that there is no conceivable reasonable
alternative to the current CD11 that met a test that the Court did not announce until
after trial is risible.

Discussing briefly the evidence that the parties did dispute at trial—which the
Supreme Court lumped into its all-things-considered inquiry—Petitioners cannot
defend the Supreme Court’s reasoning. On racial polarization and “usually
defeated,” AD.Pet.Br.30-32, Petitioners’ own expert reports and testimony show
that Black and Latino voters make up roughly 22.7% of CD11’s current voting-age
population and elect their preferred candidates in 25% or more of elections that the
expert hand-selected, AD.Int’r.Resp’t.Br.28. Petitioners do not seriously dispute
this proportionality, and the amici in this case explicitly agree with Intervenor-
Respondents that, to prove vote dilution, Petitioners were required to show that
“minority voters are underrepresented in part or all of New York State, not solely in
[CD11].” AD.Prof. Am.Br.13 n.2. Polarization in a district where a minority
coalition approximates its population share in terms of electoral success—and where
the broader jurisdiction 1s overwhelmingly favorable to that coalition—does not
establish that CD11’s boundaries dilute Black and Latino voters’ representation.
The evidence also showed that Black and Latino-preferred candidates (Democrats)

routinely win across New York State and in New York City. See id. at 14.
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The same is true of Petitioners’ discussion of the other evidence that the
Supreme Court relied upon, see AD.Pet.Br.32—40, which Intervenor-Respondents
discuss only briefly here given that they focused their stay motion on the clear
constitutional errors in the Supreme Court’s analysis (to be clear, when this appeal
reaches the merits, Intervenor-Respondents will have much more to say on the
Supreme Court’s many mistakes as to this evidence). For instance, while the
Supreme Court credited Dr. Sugrue’s narrative of Staten Island’s history, Petitioners
overstate what that evidence shows about present conditions in CD11. See id. at 33—
35. Historical redlining, school segregation, and mid-century discrimination are
deeply troubling, but the legal question is whether those practices still distort
political opportunity today. See AD.Int’r.Resp’t.Br.27-28. Intervenor-
Respondents’ expert Mr. Borelli provided contemporary data showing increased
integration, and Petitioners’ own dissimilarity indices indicate only moderate
segregation between White and Latino residents, with higher but improving Black—
White measures. See id. Likewise, the socioeconomic data that Petitioners cite—
gaps in income, education, and homeownership—describe disparities but do not by
themselves demonstrate dilution. Petitioners largely rely on generic scholarship
suggesting that socioeconomic inequality can reduce electoral participation, and then
simply assume such a causal link in CD11. See AD.Pet.Br.35-36. But there is no

district-specific analysis tying the disparities to turnout patterns in a way that
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transforms ordinary socioeconomic inequality into proof that CD11’s lines deny
minorities equitable access to the political process. See id.; AD.Int’r.Resp’t.Br.27—
28. And Petitioners present no authority suggesting that three instances of allegedly
racially tinged appeals over several decades, with the most recent being in 2017,
proves that racial appeals are “common.” See AD.Pet.Br.37. Petitioners’ focus on
minority officeholding fares no better. See AD.Pet.Br.36. Recognizing that CD11’s
current representative is of Cuban descent—Congresswoman Malliotakis—the
Supreme Court itself concluded that the “election of minority candidates in CD-11
presents more complexity” and did not clearly weigh this factor in either party’s
favor. Order at 11.
B. The New York Constitution Does Not Contain The Professor
Amici’s Test Or Any Crossover-District Mandate And None Of The
Parties Or Amici Even Explain How Adopting That Test Complies

With The Constitutional Concerns The U.S. Supreme Court
Articulated In Bartlett

1. As Intervenor-Respondents explained, Article III, Section 4 does not
incorporate the Professors’ crossover theory that the Supreme Court adopted.
AD.Int’r.Resp’t.Br.29-38. Article III, Section 4 was modeled after, and uses
substantially identical language to, Section 2 of the federal VRA, id. at 29—-33, which
the U.S. Supreme Court determined does not require crossover districts, Bartlett,
556 U.S. at 21-23 (plurality op.). Well-settled principles of constitutional

construction thus compel adopting the U.S. Supreme Court’s interpretation of the
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same language used in Article III, Section 4. AD.Int’r.Resp’t.Br.28-33; accord In
re Colo. Indep. Cong. Redistricting Comm’n, 497 P.3d 493, 508—12 (Colo. 2021).
The Supreme Court defended its contrary conclusion by stating that the 2014
redistricting amendments were meant to “expand on those provided by the federal
government” in the VRA. AD.Int’r.Resp’t.Br.35-36 (quoting Order at 6). But even
assuming that is true in some manner, there is no textual support for writing the
Professors’ crossover mandate into Article 111, Section 4. Id. And there are strong
constitutional reasons to avoid that reading. As the controlling Bartlett concurrence
explained when rejecting reading a crossover mandate into Section 2, such a
mandate would “unnecessarily infuse race into virtually every redistricting” by
“““[iJnjecting [a] racial measure” into the redistricting process at every turn, asking
how each ‘““factor that enters into districting” affects “crossover voting.” Bartlett,
556 U.S. at 21-22 (plurality op.); AD.nt’r.Resp’t.Br.35. The doctrine of
constitutional avoidance thus compels rejecting any interpretation of Article III,
Section 4 that incorporates a crossover mandate, AD.Int’r.Resp’t.Br.35.

2. None of the arguments raised by Petitioners, AD.Pet.Br.25-29, the State
Respondents, AD.Gov.Br.16-19, or amici, AD.NYCLU.Am.Br.5-§;
AD.Prof.Am.Br.7-9, support the Supreme Court’s rewrite of Article III, Section 4.

Attempting to find support for their crossover-district theory in Article III,

Section 4’s text, these parties and amici rely upon a single textual difference between

26
113a




Atrticle III, Section 4 and Section 2 of the federal VRA: Article III, Section 4 uses
“plural language,” requiring districts to “‘be drawn so that, based on the totality of
the circumstances, racial or minority language groups’ do not have less political
opportunity” to elect representatives of their choice. AD.Pet.Br.25-26. Section 2,
in contrast, uses slightly different verbiage. This minor textual difference does not
even arguably bless injecting a crossover-district mandate into the New York
Constitution. That is, even if some difference in meaning existed between Article
III, Section 4 and Section 2 due to the use of plural here, the “mousehole[ ]”-sized
textual difference between these provisions cannot possibly house the “elephant|[ ]”-
sized difference that Petitioners and the amici Professors seek to insert into it, Haar
v. Nationwide Mut. Fire Ins. Co., 34 N.Y.3d 224, 231 (2019)—a crossover-district
mandate encompassing the particular crossover-district theory espoused by the amici
Professors here. At most, this slight difference suggests that the New York
Constitution tolerates coalition claims, see AD.Pet.Br.25-26—that is, a claim where
two or more minority groups come together to create a majority, an issue the U.S.
Supreme Court has never addressed with regard to Section 2 of the VRA, see
AD.Int’rResp’t.Br.33 n.7. The substantive parallels in language between
Article III, Section 4 and Section 2 of the VRA are far more comprehensive than the
single, isolated difference in language upon which the Professors and Petitioners

seize. See AD.Int’r.Resp’t.Br.29-33. It is implausible that this State—in the face
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of clear U.S. Supreme Court authority that Section 2’s language does not permit
crossover claims, Bartlett, 556 U.S. at 21 (plurality op.)—decided to take a different
approach to crossover districts with this minor linguistic difference. If the People
wanted to constitutionalize such a stark departure from core Section 2 case law, they
would have made that intent clear in the New York Constitution’s text.

Contrary to Petitioners’ assertions, AD.Pet.Br.25-26, the Sixth Circuit’s
decision in Nixon v. Kent County, 76 F.3d 1381 (6th Cir. 1996) (en banc), does not
support their position, as that case dealt with coalition claims, not crossover claims
like the case here. In Nixon, the plaintiffs brought a minority coalition claim under
Section 2 of the VRA, alleging that a district had diluted Black and Hispanics’
collective voting rights. /d. at 1383. Nixon held that the plaintiffs could not succeed
on this claim because Section 2 does not recognize “coalition suits.” Id. at 1386. As
the Sixth Circuit explained, Section 2 protects “members of a class,” and “[i]f
Congress had intended to sanction coalition suits, the statute would read
‘participation by members of the classes of citizens.”” Id. Nixon, therefore,
addressed a distinct claim—coalition claims—saying nothing about crossover
claims that are at issue here, under the Supreme Court’s Order.

Petitioners are also incorrect to suggest that any New York “precedent”
supports reading a crossover-district mandate found nowhere in Article III, Section

4. Contra AD.Pet.Br.26-27. Petitioners claim that the Steuben County Supreme
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Court’s decision in Harkenrider v. Hochul, 173 N.Y.S.3d 109 (Sup.Ct., Steuben
Cnty. 2022), aff'd as modified, 167 N.Y.S.3d 659 (4th Dept. 2022), aff'd as modified,
38 N.Y.3d 494 (2022), supports their position, but the best Petitioners can do is
point to its offhand observation that “experts” believe Article III, Section 4 provides
more expansive protections than Section 2 and a statement made by “the special
master” in that case reciting Article I1I, Section 4’s command not to “draw districts
that would result in the denial or abridgement or racial or language minority voting
rights.” AD.Pet.Br.26-27 (citations omitted). That stray comment and innocuous
recitation of Article III, Section 4 in no way amount to a holding that the New York
Constitution contains a crossover-district mandate. Indeed, that question was neither
presented nor addressed in Harkenrider, see generally 173 N.Y.S.3d 109, and
Petitioners do not attempt to show otherwise.

Petitioners’ reliance on the NYVRA, AD.Pet.Br.27-28, is similarly
misplaced. According to Petitioners, Article III, Section 4 should be read as
permitting crossover districts because the NY VRA permits such districts, and those
provisions should be read “in parallel” rather than “in direct tension with one
another.” AD.Pet.Br.27. But the Supreme Court rejected Petitioners’ theory that
the NYVRA adopted in 2022 should inform New York courts’ interpretation of
Article III, Section 4, adopted eight years earlier. Order at 5. And on this score, at

least, the Supreme Court got it right: while a statute adopted contemporaneously
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with a constitutional amendment on the same subject may inform the amendment’s
meaning because those voting for the amendment reasonably had the statute in mind
as informing how the amendment would operate, see Harkenrider v. Hochul, 38
N.Y.3d 494, 510-11 (2022), that is not the situation here.

Petitioners next argue that Article III, Section 4 should be interpreted as
requiring crossover districts—despite containing materially indistinguishable
language from Section 2, which does not permit crossover-district claims—to
prevent Article III, Section 4 from becoming “a pointless duplicate to the federal
VRA.” AD.Pet.Br.25; see id. at 29. But reading Article III, Section 4 to mirror
Section 2’s lack of a crossover district mandate would not render Article I1I, Section
4 “pointless,” contra id. at 25, because that constitutional provision differs from the
VRA in other ways. For example, the 2014 Amendments prohibit partisan
gerrymandering, whereas the VRA does not. Compare Harkenrider, 38 N.Y.3d at
518, with Hunt v. Cromartie, 526 U.S. 541, 551 (1999). And those amendments also
establish redistricting principles beyond those contained in the VRA, including the
requirements to maintain “cores of existing districts” and “pre-existing political
subdivisions.” N.Y. Const. art. III, § 4(c)(5). This further demonstrates that the
Legislature knew how to distinguish the 2014 Amendments from the federal VRA
when it so desired. The Legislature chose not to differentiate Article I1I, Section 4’s

language from Section 2 of the VRA, but that does not make it pointless—it shows
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that the People intended for these specific provisions to be coextensive. See
AD.Int’r.Resp’t.Br.29-34. Regardless, States—including New York—often adopt
constitutional provisions that are coterminous with federal law. See Lake Country
Ests., Inc. v. Tahoe Reg’l Plan. Agency, 440 U.S. 391, 404 (1979). Indeed, the Court
of Appeals has interpreted the equal protection guarantees, search and seizure
provision, and due process protections of the New York Constitution to all be
coextensive with the U.S. Constitution’s Equal Protection Clause, Fourth
Amendment, and Due Process Clause, respectively. See Congregation Rabbinical
Coll. of Tartikov, Inc. v. Vill. of Pomona, 945 F.3d 83, 110 n.211 (2d. Cir. 2019)

2% ¢

(New York and federal “equal protection guarantees™ “are coextensive”); People v.
P.J. Video, Inc., 68 N.Y.2d 296, 304 (1988) (provision against “unlawful searches
and seizures contained in NY Constitution . . . conforms with that found in the 4th
Amendment”); Cent. Sav. Bank in N.Y. v. City of New York, 280 N.Y. 9, 10 (1939)
(per curiam).

Finally, Petitioners, the State Respondents, and amici fail to grapple with
Intervenor-Respondents’ constitutional-avoidance argument, based on Bartlett, for
not reading a crossover mandate into Article 111, Section 4. See AD.Pet.Br.29; see
generally AD.Gov.Br.18—19 (not addressing this argument); AD.NYCLU.Am.Br.6—

7 (same); AD.Prof. Am.Br.8—9 (same). As Intervenor-Respondents explained,

Bartlett warned that adopting a crossover-district mandate would “unnecessarily
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infuse race into virtually every redistricting” and threaten “balkaniz[ing] us into
competing racial factions.” 556 U.S. at 21 (plurality op.). That would lead to the
“perilous enterprise” of mapdrawers “relying on a combination of race and party to
presume an effective majority” and “predictions” that they “would hold together as
an effective majority over time” rather than considering only “objective”
redistricting criteria. Id. at 22-23. Interpreting the law to mandate those evils would
raise ‘‘serious constitutional concerns under the Equal Protection Clause,”
counseling in favor of adopting a different “plausible interpretation[ ] of a [ ] text”
to avoid such “serious constitutional doubts.” Id. at 21 (citations omitted).
Petitioners do not meaningfully respond to any of this, see AD.Pet.Br.29, and
their other supporting parties and amici do not respond to these arguments at all.
Petitioners just tar Intervenor-Respondents’ legitimate, Bartlett-based warning as
“simply scaremongering,” AD.Pet.Br.29, but the concerns are ones the U.S.
Supreme Court voiced: mandating the creation of crossover districts would require
“courts and legislature . . . to scrutinize every factor that enters into districting to
gauge its effect on crossover voting,” which is “a perilous enterprise,” Bartlett, 556
U.S. at 22 (plurality op.) (emphasis added). And this case shows why. To satisfy
Article III, Section 4’s supposed crossover-district mandate, the Supreme Court
ordered “adding Black and Latino voters” into the redrawn CD11 “from elsewhere”

to increase electoral success based upon racial groups. Order at 13. The Supreme
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Court entered this order in the face of Petitioners’ own evidence that the 23% of
Black and Latino voters in CD11 were already expected to have their candidate of
choice win 25% of elections, which for some reason the Supreme Court thought was
not enough. That is precisely the kind of unconstitutional racial balkanization of
which Bartlett warned. 556 U.S. at 21 (plurality op.). Petitioners’ only other attempt
to avoid Bartlett’s warnings is to claim that Bartlett “confirmed that states are free”
to draw crossover districts. AD.Pet.Br.29. But Bartlett’s conclusion that States are
“free” to draw crossover districts “where no other prohibition exists,” 556 U.S. at
23-24 (pluralirt op.), is not even arguably an endorsement of state authority to
mandate the drawing of such districts as a matter of state-constitutional law.
“[TThere is a difference between being aware of racial considerations and being
motivated by them.” Allen v. Milligan, 599 U.S. 1, 30 (2023) (plurality op.) (citation
omitted). Bartlett merely acknowledges that a State may happen to draw crossover
districts due to its “aware[ness] of racial considerations” or “racial demographics,”
Allen, 599 U.S. at 30; it does not allow a State to mandate the drawing of such
districts where “the overriding reason for choosing [them]” is “race for its own
sake,” id. at 31.

C. The Equal Protection Clause Prohibits Judicially Mandating The
Racial Redrawing Of CD11

1. As Intervenor-Respondents explained, the Supreme Court ordered the IRC

to adopt a racial gerrymander in violation of the Equal Protection Clause of the
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Fourteenth Amendment, and it did so without even attempting to address this
fundamental point of U.S. constitutional law—despite Intervenor-Respondents
repeatedly raising this issue. AD.Int’r.Resp’t.Br.38—45. Under U.S. Supreme Court
precedent, the Supreme Court’s order triggers strict-scrutiny review because it
mandates the redrawing of CD11’s lines based on racial considerations, requiring
the IRC to “add[ | Black and Latino voters from elsewhere” into CD11 with the sole,
express goal of increasing the electoral prospects of voters lumped together by race.
Id. at 4143 (quoting Order at 13, and citing, e.g., Cooper v. Harris, 581 U.S.
285, 291, 299-301 (2017); Wis. Legislature w. Wis. Elections Comm ’'n, 595 U.S.
398, 40203 (2022); and Bethune-Hill v. Va. State Bd. of Elections, 580 U.S.
178, 192-93 (2017)). Thus, the “predominant”—and, indeed, sole—objective for
the new district lines is race-based, clearly triggering strict-scrutiny review. Id. at
41-42.

Neither the Supreme Court nor Petitioners attempted to meet Petitioners’
burden to show that a race-based reconfiguration of CD11 satisfies strict scrutiny.
Id. at 43—45. Petitioners did not present, and the Supreme Court did not identify,
any evidence that race-based action is ‘“necessary” to remediate “‘identified
discrimination,” providing instead only “generalized assertion[s] of past
discrimination” that are insufficient to satisfy strict scrutiny. Id. at 43 (citing Shaw

v. Hunt, 517 U.S. 899, 909—10 (1996) (“‘Shaw II’’)). As to strict scrutiny’s narrow-
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tailoring prong, Petitioners failed to establish how redrawing a district where Black
and Latino voters already win at least 25% (according to Plaintiffs’ expert’s election
set) of elections while comprising 23% of the district population, with the goal of
increasing Black and Latino electoral success, 1s narrowly tailored to any interest—
let alone any compelling interest. /d. at 44—45.

2. The equal-protection arguments of Petitioners, AD.Pet.Br.47—-54, and of the
State Respondents, AD.Gov.Br.19-21, all fail.

The Equal Protection Arguments Are Clearly Ripe Now. Petitioners argue that

it is “premature” to consider the Equal Protection Clause here, as the Court “must
wait to see what the remedial district actually looks like.” AD.Pet.Br.47-48. But
the mandated redrawing of CDI11 by the Supreme Court violates the Equal
Protection Clause no matter how CD11 is ultimately redrawn because the order itself
mandates racial gerrymandering without satisfying strict scrutiny. By requiring the
IRC to “add[ ] Black and Latino voters from elsewhere” into CDI11 in order to
increase the electoral prospects of voters lumped together by race, Order at 13, the
Supreme Court has ordered the IRC to redraw CDI11 with “race furnish[ing] the
predominant rationale for that district’s redesign,” Cooper, 581 U.S. at 299. Or, to
use the words of Petitioners’ own cited authority here, “any remedial district” that
the IRC draws to comply with the Supreme Court’s order would “necessarily”

violate the Equal Protection Clause, AD.Pet.Br.47 (quoting Black Voters Matter
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Capacity Bldg. Inst., Inc. v. Byrd, No. 2022-CA-666, 2023 WL 5695485, at *10-11
(Fla. Cir. Ct. Sept. 02, 2023), rev’d on other grounds, 375 So. 3d 335 (Fla. Dist. Ct.
App. 2023)), as every possible compliant permutation must “add[ ] Black and Latino
voters [into CD11] from elsewhere” in order to increase racial group electoral
prospects in CD11, Order at 13.

Strict Scrutiny Applies. Petitioners’ and the State Respondents’ arguments that

the Supreme Court’s order does not trigger strict scrutiny under the Equal Protection
Clause fare no better.

As an initial matter, Petitioners and the State Respondents admit,
AD . Pet.Br.48; AD.Gov.Br.19-20, that strict scrutiny applies when a district is
redrawn with race as the predominant rationale for the redesign, Cooper, 581 U.S.
at 299-301. Yet they attempt to avoid the application of this test here by claiming
that the Supreme Court’s order mandates “an awareness of race,” AD.Pet.Br.49, as
“one factor among many that must be considered,” AD.Gov.Br.20-21, which does
not trigger strict scrutiny. A map triggers strict scrutiny when the mapdrawer has an
express race-based purpose for drawing the map at issue, without any further
showing required. Wis. Legislature, 595 U.S. at 401-04; Cooper, 581 U.S. at 291,
295-96. So, in Wisconsin Legislature, the U.S. Supreme Court held that “race [was]
the predominant factor motivating the placement of voters in or out of a particular

district,” 595 U.S. at 401—triggering strict scrutiny—where a remedial map added
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a “seventh majority-black district,” without any additional inquiry, id. at 402. And
in Cooper, the U.S. Supreme Court held that a challenger may establish that race
was the predominant consideration in the redrawing of a district with “direct
evidence,” 581 U.S. at 291, that the mapdrawer “purposefully established a racial
target” for the district,” without anything more, id. at 299-301; see generally id. at
291 (discussing other evidentiary pathways). So, where a mapdrawer has such an
express race-based purpose in redrawing the district at issue, the mapdrawer is not
simply “aware of racial considerations” but rather is “motivated by them,” Milligan,
599 U.S. at 30 (plurality op.), with no further “holistic analysis” required, Bethune-
Hill, 580 U.S. at 192; contra AD.Pet.Br.48-49; AD.Gov.Br.20-21. Applying this
precedent here, the Supreme Court’s order requires racial considerations to
predominate in the redrawing of CD11, as the only way for the IRC to satisfy that
order is to pursue the sole and express race-based purpose of “adding Black and
Latino voters from elsewhere” into CD11. Order at 13.

Petitioners’ discussion of the plurality portion of Milligan—which they fail to
denote as a plurality—does not change this analysis. AD.Pet.Br.49-50; see also
AD.Gov.Br.20-21. In that plurality portion of Milligan, the Chief Justice articulated
the same predominance standard described immediately above, explaining that “race
may not be ‘the predominant factor in drawing district lines unless there is a

compelling reason’” and that race “predominates ... when ‘race-neutral
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considerations come into play only after the race-based decision had been made.
599 U.S. at 30 (plurality op.) (first quoting Cooper, 581 U.S. at 291, and then quoting
Bethune-Hill, 580 U.S. at 189 (brackets omitted)). The Chief Justice then explained
that a mapdrawer’s use of an express racial target for a district does not necessarily
establish that race has predominated where the mapdrawer gives “several other

99 ¢¢

factors” “equal weighting.” Id. at 31-32 (emphasis added). That is because “use of
an express racial target” would be “just one factor among others,” id. at 32 (citation
omitted), that may not necessarily be “the overriding reason for choosing one map
over others,” id. at 31 (citations omitted). That dynamic 1s not present here, as the
sole criterion of whether a map complies with the Supreme Court’s order is whether
that map “add[s] Black and Latino voters from elsewhere” into CD11, Order at 13,
meaning that race is “the criterion that, in the [mapdrawer’s] view, could not be
compromised,” Bethune-Hill, 580 U.S. at 189 (citations omitted; brackets omitted),
rather than simply being “just one factor among others” with “equal weighting,”
Milligan, 599 U.S. at 31-32 (plurality op.); Cooper, 581 U.S. at 291, 295-96; Wis.
Legislature, 595 U.S. at 401-04.

Relatedly, Petitioners claim that any map that the IRC draws pursuant to the
Supreme Cour’s order could also avoid strict-scrutiny review by “comply[ing] with

traditional redistricting criteria.” AD.Pet.Br.48-50; see AD.Gov.Br.20-21. U.S.

Supreme Court precedent forecloses this argument as well. As just explained, both
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in Wisconsin Legislature and in Cooper, the U.S. Supreme Court held that a
mapdrawer’s explicit intent in drawing a map based on race necessarily makes race
the predominant rationale, Wis. Legislature, 595 U.S. at 401-02; Cooper, 581 U.S.
at 291, 295-96, with no need to consider whether the resulting map also fails to
adhere to traditional redistricting criteria, see generally Wis. Legislature, 595 U.S.
at 401-04; Cooper, 581 U.S. at 299-301. This 1s why, for example, the U.S.
Supreme Court did not even discuss in Wisconsin Legislature the Wisconsin
Governor’s argument that, because the remedial map under review there complied
with traditional redistricting criteria, race did not predominate in the drawing of that
map. Compare Opp’n To Appl. From Resp’t Governor Tony Evers at 19, Wis.
Legislature, No.21A471 (U.S. Mar. 11, 2022),> with Wis. Legislature, 595 U.S. at
401-04.

Bethune-Hill then makes this point clearly, where the Court held that
“showing a deviation from, or conflict with, traditional redistricting principles 1s not
a necessary prerequisite to establishing racial predominance” and triggering strict-
scrutiny review. 580 U.S. at 191 (emphasis added). Again, “[r]ace may predominate
even when a reapportionment plan respects traditional principles . . . if race was the

criterion that, in the [mapdrawer’s] view, could not be compromised, and race-

3 Available at
https://www.supremecourt.gov/DocketPDF/21/21A471/218427/20220311165107226
21A471%20Wisconsin%20-%20SCOTUS%200pp%20Final.pdf (last visited Feb. 6, 2026).
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neutral considerations came into play only after the race-based decision had been
made.” Id. at 189 (citations omitted).

That is the case here, under the express terms of the Supreme Court’s order.
The only way the IRC may comply with the Supreme Court’s order is to redraw
CDI11 by “adding Black and Latino voters [into CD11] from elsewhere” to increases
those races’ electoral prospects, Order at 13, regardless of how the IRC’s redraw of
CDI11 otherwise respects “other redistricting criteria,” AD.Pet.Br.50. In other
words, the IRC can only incorporate “race-neutral considerations” into its redrawing
of CDI11 “after the race-based decision,” Bethune-Hill, 580 U.S. at 189 (citation
omitted), of “adding Black and Latino voters from elsewhere,” Order at 13, “had
been made,” Bethune-Hill, 580 U.S. at 189 (citation omitted). And given that it 1s
not “plausibl[e]” to interpret the Supreme Court’s order as anything but a directive
to engage in a race-based redesign of CD11 in this way, Alexander v. S.C. State Conf.
of the NAACP, 602 U.S. 1, 10 (2024), concluding that the racial-predominance test
1s met here does reject the “presumption that the legislature acted in good faith,”
contra AD.Pet.Br.50 (quoting Alexander, 602 U.S. at 6).

Petitioners next argue that the Supreme Court’s order is “no different” than an
order to draw “a remedial district created under the federal VRA,” which, in
Petitioners’ view, would not trigger strict scrutiny. AD.Pet.Br.50-51. This badly

backfires. The U.S. Supreme Court has long assumed that a State’s drawing of a
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majority-minority remedial district to comply with the requirements of Section 2 of
the federal VRA furthers a compelling interest, satisfying strict-scrutiny review. See
Abbott v. Perez, 585 U.S. 579, 587 (2018); Bartlett, 556 U.S. at 21 (plurality op.).*
The logic of that assumption is that the U.S. Supreme Court would subject Section
2 of the VRA itself to strict scrutiny, given that it mandates race-based redistricting
under some circumstances. Thus, Petitioners comparison of the Supreme Court’s
order here to an order under Section 2 of the federal VRA, AD.Pet.Br.50-51,
concedes that strict scrutiny must apply. Petitioners resist this conclusion by citing
a plurality opinion of the U.S. Supreme Court that took the opposite view,
AD .Pet.Br.51 (citing Bush v. Vera, 517 U.S. 952, 958 (1996) (plurality op.)), but
that plurality opinion was released before Abbott and Bartlett and, in any event,
expressly recognized that a majority of the U.S. Supreme Court had already
“reserv[ed] this question” of whether “all cases of intentional creation of majority-
minority districts” trigger “[s]trict scrutiny,” Vera, 517 U.S. at 958 (plurality op.)
(citing Shaw v. Hunt, 509 U.S. 630, 649 (1996)). Petitioners also cite Clarke here,

AD .Pet.Br.51, but that case dealt with whether NYVRA’s vote dilution provisions

* As Intervenor-Respondents explained, AD.Int’r.Resp’t.Br.40 n.9, the U.S. Supreme
Court appears poised to cut back on this longstanding assumption in Louisiana v. Callais, 606 U.S.
_,2025 WL 1773632 (June 27, 2025), where the U.S. Supreme Court ordered and heard
reargument on the question of whether a State’s drawing of a majority-minority district under
Section 2 of the federal VRA satisfies the Equal Protection Clause.
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were facially unconstitutional and turned on the lack of capacity of the municipality-
defendants there to raise that facial constitutional challenge, 237 A.D.3d at 16—17.

The Supreme Court’s Order Does Not Carry Its Burden Under Strict Scrutiny.

Finally, Petitioners alone argue that the Supreme Court’s order to redraw CDI11
explicitly based on race somehow satisfies strict-scrutiny review. AD.Pet.Br.51-54.
Crucially, however, nowhere in Petitioners’ brief do they explain how an order to
redraw a congressional district to give more electoral influence to certain minority
voters could possibly satisfy strict scrutiny where those voters are already enjoying
proportional electoral success in the district, according to the analysis of Petitioners’
own experts. Compare AD.Int’r.Resp’t.Br.44—45, with AD.Pet.Br.51-54. As that
is what the Supreme Court’s order does here with respect to CD11, Petitioners’
failure on this score alone shows that the order cannot survive strict-scrutiny review.

This point aside, Petitioners’ sole argument that the Supreme Court’s order
furthers a compelling interest is that it orders compliance with the state constitutional
provision at i1ssue here—Article III, Section 4. AD.Pet.Br.51-52. While the U.S.
Supreme Court has assumed that compliance with Section 2 of the VRA furthers a
compelling state interest, see AD.Pet.Br.51-52, the U.S. Supreme Court has never
similarly recognized that compliance with any state law could be a compelling
interest for purposes of Fourteenth Amendment strict-scrutiny review, see Cooper,

581 U.S. at 292. To the exact contrary, such an approach would be contrary to the

42
129a




point of the Fourteenth Amendment, which is to prohibit the States’ race-based
actions, meaning that the States are not “free to decide” when race-based “remedies
are appropriate.” City of Richmond v. J.A. Croson Co., 488 U.S. 469, 490 (1989)
(plurality op). So, while Congress may have the power to use race-based laws that
redress “societal discrimination,” the States do not likewise enjoy such Fourteenth
Amendment authority, Students for Fair Admissions, Inc. v. President & Fellows of
Harvard Coll., 600 U.S. 181, 226 (2023) (“SFFA”)—and they may not engage in
the “odious” task, id. at 208, of “pick[ing] winners and losers based on the color of
[their citizens’] skin,” id. at 229. And, more broadly, the U.S. Supreme Court is
loath to recognize new compelling interests here, given that only “rare” and
“extraordinary case[s]” may justify race-based state action by the State. /d. at 208.
2. Finally, Petitioners’ narrow-tailoring argument misunderstands their
burden here, under strict-scrutiny review. AD.Pet.Br.52-54. For race-based
redistricting order to satisfy the Equal Protection Clause, Petitioners must show that
it was “necessary,” SFFA, 600 U.S. at 20607 (emphasis added; citations omitted),
to engage in race-based redistricting in order to remedy the specific, 1dentified
instances of discrimination in the jurisdiction at issue, City of Richmond, 488 U.S.
at 510 (plurality op.); AD.Int’r.Resp’t.Br.41. Yet, here, Petitioners make no effort
at all to show that race-neutral measures could not increase the influence of Black

and Latino voters in CD11—even if there were a reason to do that, given that they
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already enjoy at least proportional electoral success in CD11, and more than that in
New York City and throughout the State. Instead, Petitioners argue only that the
Supreme Court’s order is narrowly tailored because it remedies a “violat[ion]” of
“the New York Constitution’s prohibition on minority vote dilution.”
AD.Pet.Br.52-54. That assertion cannot carry their heavy burden here, even if this
Court somehow accepts the erroneous proposition that the entirely lawful CDI11
violates the New York Constitution under the Supreme Court’s untested, atextual
test, which test includes multiple elements for which Petitioners never even
submitted evidence.

D. The Court’s Order Violates The Elections Clause

1. The Supreme Court’s order judicially inserting a crossover-district mandate
into Article III, Section 4—a standard that no party briefed and that has no basis in
the constitutional text—*“transgress|es] the ordinary bounds of judicial review” and
so “distorts state law beyond what a fair reading required” “in a federal election
case” as to violate the Elections Clause under Moore v. Harper, 600 U.S. 1 (2023).
AD.Int’r.Resp’t.Br.45—49 (citations omitted). The Supreme Court’s atextual
usurpation of the Legislature’s constitutional authority for congressional
redistricting is not grounded in any preexisting New York constitutional standard or
case law. Id. at 48—49. Further, the Court declared its novel new standard in a post-

trial opinion without the benefit of any adversarial briefing on that test or evidence
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on multiple elements of that test. Id. at 49. The Supreme Court’s post-hoc
amendment of Article III, Section 4 fashioning an unprecedented crossover-district
theory and its use of that theory to invalidate a duly enacted congressional plan mid-
decade “distorts state law” and “[dis]respect[s] [ ] the constitutionally prescribed
role of state legislatures” “in a federal election case”—plainly violating the
Elections Clause. Id. at 47—49 (citations omitted).

2. Petitioners’ attempts to reconcile the Supreme Court’s order with the
Elections Clause, AD.Pet.Br.44-47, fail. = According to Petitioners, while
Intervenor-Respondents “complain™ that the Court “went too far in construing
Section 4(c) to permit crossover districts, that hardly amounts to an Elections Clause
violation.” Id. at 47. But that is just what Moore said: “state court interpretations of
state law” that “transgress the ordinary bounds of judicial review” in federal election
cases “stray[ | beyond the limits derived from the Elections Clause.” 600 U.S. at 36.
Justice Kavanaugh’s explanation is in accord: a state court that “‘impermissibly
distort[s]” state law” “in a federal election case” “‘beyond what a fair reading
required’” indeed goes too far and violates the Elections Clause. Id. at 38
(Kavanaugh, J., concurring) (citing Bush v. Gore, 531 U.S. 98, 115 (2000)
(Rehnquist, C.J., concurring)). Petitioners attempt to defend the Supreme Court’s

order by asserting that the Supreme Court has the power to “exercise[ |” its “review

authority” by “apply[ing] state constitutional restraints,” AD.Pet.Br.44, but a court
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“do[es] not have free rein” to carry out that review authority and it cannot adopt an
interpretation of a constitutional provision that departs so drastically from prior
doctrine on how to interpret the New York Constitution as to “transgress the ordinary
bounds of judicial review,” Moore, 600 U.S. at 34, 36.

Petitioners assert that the Supreme Court’s interpretation somehow adhered
to “New York’s principles of constitutional interpretation,” AD.Pet.Br.45, but they
do not identify a single such principle that the court complied with or even attempt
to ground the court’s interpretation in any text contained in Article III, Section 4, see
id. at 45-47. Nor are Petitioners correct that the Supreme Court’s atextual reading
somehow “furthers the Legislature’s own interpretation of Section 4(c).” Id. at 45.
Instead of identifying any textual basis in Article III, Section 4(c) for their claim,
contra People v. Galindo, 38 N.Y.3d 199, 203 (2022) (“[T]he plain meaning of
statutory text is the best evidence of legislative intent.” (citations omitted)),
Petitioners point to language in the NYVRA and the views of the two state legislators
that “are parties to this case” to support “Petitioners’ view of Section 4(c),”
AD . Pet.Br.45. Again, showing that the Supreme Court grounded its interpretation
of Article III, Section 4 in language contained in the separate, later-enacted NYVRA
would only further demonstrate that its interpretation “‘impermissibly distorted’
state law.” Moore, 600 U.S. at 38 (Kavanaugh, J., concurring) (citation omitted);

see supra Section [.B. And two individual legislators supporting Petitioners’
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preferred interpretation of Article II1, Section 4 in no way shows that the Legislature
intended the Supreme Court to so radically depart from that provision’s plain
language. See Galindo, 38 N.Y.3d at 203 (“[A]s a general rule, unambiguous
language of a statute is alone determinative.” (citations omitted)). In any event, the
Supreme Court expressly rejected Petitioners’ interpretation of Article III, Section
4(c), opting instead to adopt a novel new legal standard that no party presented or
submitted evidence under, supra pp.5—10.

Petitioners attempt to defend the Supreme Court’s “sua sponte” adoption of
that standard by claiming that “nothing about the court’s decision to interpret Section
4(c) was of its own accord” because the parties all “asked the court to construe” that
provision “in the first instance.” AD.Pet.Br.46. As an initial matter, Intervenor-
Respondents asked the Supreme Court to dismiss the Petition if the Supreme Court
rejected Petitioners’ sole theory that Article 111, Section 4 incorporates the later-
enacted NYVRA standard for vote dilution claims, see generally NYSCEF Doc.
No.11, Ex.K, Intervenor-Respondents’ Memorandum of Law in Support of Motion
to Dismiss, which is what the Court should have done. Intervenor-Respondents did
not suggest that the Supreme Court should nevertheless go on to divine a standard
“in the first instance” to govern future Article II1, Section 4 claims, and certainly did
not ask the Supreme Court to do so in a post-trial order after the close of evidence.

Contra AD.Pet.Br.46. Petitioners’ only response is to claim that “all of the elements
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of the crossover district” theory that the Supreme Court invented “came from” U.S.
Supreme Court precedent. Id. Even this crossover-district standard had some
tangential basis in U.S. Supreme Court precedent interpreting Section 2 of the
VRA—it very obviously does not, see supra Section 1.B; AD.Int’r.Resp’t.Br.29—
38—that would do nothing to show that the Supreme Court’s interpretation
constitutes a “fair reading” of the “state law,” Moore, 600 U.S. at 38 (Kavanaugh,
J., concurring) (citation omitted), at issue here, Article III, Section 4, which provides
no textual basis for any such crossover-district mandate.

3. Finally, Petitioners’ suggestion that the Supreme Court’s order complies
with the Elections Clause because the court did not “draw new district lines” itself
or “simply adopt Petitioners’ Illustrative Map,” AD.Pet.Br.46, is wrong. What
matters for purposes of the Elections Clause is that the Supreme Court adopted an
“[un]fair reading” of “‘state law” and applied that reading “in a federal election case,”
Moore, 600 U.S. at 38 (Kavanaugh, J., concurring) (citation omitted), to invalidate
a legislatively-enacted congressional map. That order “transgress[ed] the ordinary
bounds of judicial review” and constitutes an attempt by the Supreme Court to
“arrogate to [itself] the power vested in state legislatures™ to “prescribe[ |” the
“Im]anner” of holding congressional elections in violation of the Elections Clause.

1d. at 36 (majority op.); see AD.Int’r.Resp’t.Br.47—49.
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II.  All Equitable Considerations Call Out For A Stay, Which Is The Only
Remedy That Will Stop The Ongoing Chaos For The 2026 Election

A. A stay of the Supreme Court’s order pending this appeal is necessary to
prevent Intervenor-Respondents and the public from suffering serious irreparable
harm. AD.Int’r.Resp’t.Br.49-52. The portion of the Supreme Court’s order
compelling the IRC to reconvene to draw a new map is stayed, but the portion of
that order prohibiting the 2024 Congressional Map’s use in elections remains in
effect, meaning there is no map in place for the upcoming 2026 Congressional
Election, set to begin on February 24, 2026. Id. at 49-50. Absent a stay pending
appeal, election officials, candidates, and voters will all be thrown into chaos. Id. at
50. Denying a stay will also impose irreparable harm on Intervenor-Respondents
specifically. Id. at 51-52. Having spent significant time, effort, and resources
cultivating constituent relationships under the district’s longstanding configuration,
Congresswoman Malliotakis has the right to begin petitioning as scheduled on
February 24, 2026 with a clear understanding of CD11’s boundaries. Id. at 51. The
Individual Voters, who have also invested substantial time, energy, and resources
campaigning on Congresswoman Malliotakis’ behalf within CD11 likewise have the
right to know the applicable district lines prior to the start of the election. Id. at 51.
Casting doubt on those long-stable boundaries on the eve of an election cycle—
including to mandate a racially gerrymandered district replacement—would
significantly prejudice Intervenor-Respondents and voters at large. Id. at 51-52.
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Petitioners, in contrast, will not suffer any prejudice if the Court issues a stay of the
Supreme Court’s order. The only reason the parties—and the courts—are in this
predicament is because Petitioners inexplicably waited a year-and-a-half to bring
this action after the adoption of the 2024 Congressional Map. Had Petitioners been
concerned about any irreparable harm they would have brought this action sooner
and with sufficient time to ensure a new congressional map would be in place prior
to the 2026 election cycle. Having failed to do so, Petitioners cannot seriously
complain of any harm from an order making clear that the 2026 Congression
Election will be conducted under the lines that Petitioners did not challenge until the
11th hour.

B. Petitioners’ Response Brief remarkably omits any discussion of their
egregious, still-unexplained 18-month delay in bringing this action. So, while
Petitioners assert that they will suffer harm from having the 2026 Congressional
Election run under what they (implausibly, see supra Part 1) claim are unlawful
boundaries in CD11, were they concerned about the 2026 election, they would not
have waited a year-and-a half to bring this action. It is well-established that a party
whose own delay caused its irreparable harm cannot later complain that it will suffer
irreparable harm from the maintenance of the status quo. See Chambers v. Old Stone
Hill Rd. Assocs., 1 N.Y.3d 424,434 (2004) (discounting “alleged hardship” that was

“largely self-created” (citation omitted)); Sync Realty Grp., Inc. v. Rotterdam
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Ventures, Inc., 63 A.D.3d 1429, 1431 (3d Dep’t 2009) (concluding that equitable
relief was inappropriate given that “plaintiff’s alleged harm appears to be in part
self-created”); Mercury Serv. Sys., Inc. v. Schmidt, 50 A.D.2d 533, 533 (1st Dep’t
1975) (per curiam) (denying preliminary injunction due to a “delay of three and one-
half months in seeking [any] relief” because one under “a threat of truly irreparable
harm” would move “with dispatch”).

For this same reason, Petitioners’ attempt to analogize this situation to
Harkenrider badly backfires. There, after the Legislature adopted and the Governor
signed an unconstitutional congressional map, the petitioners brought a challenge to
the map that very night. Harkenrider, 38 N.Y .3d at 504—05. The Court of Appeals
determined that immediate judicial intervention and a revised election schedule was
warranted because failure to seek such a remedy would have allowed the
Legislature’s delay in adopting the map to force petitioners to suffer an election
under an unlawful map despite their prompt challenge, based on no fault of their
own. Id. at 521-22. Here, in as direct a contrast as could be imagined, Petitioners
themselves have caused this situation by waiting 18 months after the adoption of the
2024 Congressional Map to file this lawsuit.

As to Intervenor-Respondents harm, Petitioners claim that Intervenor-
Respondents “present weak evidence of irreparable harm” because ‘[t]heir

arguments rely almost entirely on the alleged confusion caused by the Supreme
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Court’s order,” suggesting that the “obvious” solution is to lift the automatic stay.
AD.Pet.Br.55-56. But Petitioners misunderstand the serious harm Intervenor-
Respondents will face absent a stay. Without a stay pending appeal, Intervenor-
Respondents will suffer the harm of not being able to start the election cycle using
the lawful map at issue when the election calendar begins on February 24. And
Intervenor-Respondents’ harm based upon the Supreme Court’s order requiring that
they be put into a racially gerrymandered district is not “speculative” or “premature.”
Contra id. at 56-57. As explained above, the only remedy that can comply with the
Supreme Court’s order would be an unconstitutional racial gerrymander. See supra
Section I.C.

While Petitioners claim that this Court can fix the problem of no map being
in place for the 2026 Congressional Elections by lifting the automatic stay on the
IRC remedy aspect of the Supreme Court’s order, that is wrong. Lifting the
automatic stay will only make the current chaos surrounding the 2026 Congressional
Election worse. Even the State Respondents—who “take no position” on the stay
motion, AD.Gov.Br.2—state that “[t]here is no question” that Petitioners’ requested
relief “presents challenges . . . to the upcoming 2026 election calendar,” id. at 12.
They explain that, to implement a new congressional map, the IRC will need to
“develop[ | a timeline and schedule, plan[ | for public hearings ..., retain| |

consultants and counsel, and develop| ] draft remedial maps™ Id. at 13 n.7. There
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is no way that the IRC can reconvene, complete each of those tasks, and finalize its
map, before February 24, 2026. That means that absent a stay, the election schedule
will need to be judicially amended, causing state officials, candidates, and voters,
including Intervenor-Respondents, to be needlessly placed into a state of confusion
and uncertainty. And while such confusion from moving election deadlines can be
worth the candle in a situation like Harkenrider—where the petitioners acted as
quickly as possible to challenge a clearly unconstitutional map—it cannot possibly
be justified here, where the situation is entirely of Petitioners’ own making, and there
is no chance that the order declaring the extant map unconstitutional will survive
judicial review.

Lastly, the State Respondents suggest that if the Court issues a stay of the
order blocking the use of the 2024 Congressional Map for the impending 2026
Congressional Election, this should “not preclude the IRC from taking preparatory
steps to comply with the order below” so as to “mitigate” the “challenges” that
Petitioners have created “with regard to the upcoming 2026 election calendar.”
AD.Gov.Br.12-14. Intervenor-Respondents disagree. While a stay of the Supreme
Court’s order will not impact the IRC’s voluntary actions—so, they are free to take
whatever voluntary actions they choose, so long as those actions comply with all
extant laws and constitutional provisions—there is no reason for the IRC to

reconvene to begin a needless, racial gerrymander redraw and cast doubt on the 2026
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Congressional Election going forward. Rather, this Court’s order should make clear
that the election will begin on February 24, 2026, as scheduled, under the map that
the Legislature adopted, and that any relief from this proceeding—however
unlikely—will have to await a future election in light of the impending election
cycle, Petitioners’ egregious, unexplained delay in bringing this action, and the
legally unsound nature of the Supreme Court’s decision.

III. Granting Petitioners’ Cross-Motion To Dissolve The Automatic Stay

Would Only Further The Chaos That The Supreme Court’s Order
And Petitioners’ Delay Has Generated

A. To be entitled to dissolution of the automatic stay, Petitioners must show:
(1) that the appeal is “meritless,” CPLR § 5519 cmt. 9| 6; see Gur Assocs. LLC v.
Convenience on Eight Corp., 208 N.Y.S.3d 838, 843—44 (N.Y. Civ. Ct. 2024); (2)
that they will suffer “irreparable harm™ absent vacatur, DeLury v. City of New York,
48 A.D.2d 405, 405 (1st Dep’t 1975) (per curiam); and (3) that the stay does not
“promot[e] any viable State interest,” Clark v. Cuomo, 105 A.D.2d 451, 452 (3d.
Dep’t 1984) (Weiss, J., dissenting). Given that these factors mirror, if not heighten,
those of Intervenor-Respondents’ stay request, for all the reasons discussed above,
Petitioners failed to demonstrate that vacatur of the automatic stay is warranted here.
See supra Part 1. After all, Petitioners obviously cannot demonstrate that this appeal
is “meritless,” CPLR § 5519 cmt. 4| 6, given that Intervenor-Respondents are likely

to succeed on appeal, see supra Part 1.
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More generally, the automatic stay must remain in place as it is the only way
to provide certainty for the 2026 Congressional Election, especially when paired
with this Court properly staying the portion of the Supreme Court’s order blocking
the use of the 2024 Congressional Map. The purpose of CPLR 5519(a)(1)’s
automatic stay is “to maintain the status quo pending appeal,” New York v. Town of
Haverstraw, 219 A.D.2d 64, 65 (2d Dep’t) (per curiam), and thereby “‘stabilize the
effect of adverse determinations on governmental entities,” Summerville v. City of
New York,97N.Y.2d 427, 434 (2002). Such an automatic stay is not “to be vacated”
“lightly” as CPLR 5519(a)(1) furthers “a public policy designed to protect a
‘political subdivision of the state.”” DelLury, 48 A.D.2d at 405. If the Court were to
dissolve the stay now, that would undermine CPLR 5519(a)(1)’s objective by
causing chaos and destabilizing the 2026 Congressional Election. With that stay
vacated, the IRC must begin a multi-step effort to racially gerrymander CDI11’s
boundaries, causing confusion for state officials, candidates, and voters regarding
what district they will represent or vote in. Then, given the Supreme Court’s order’s
glaring legal failings, see supra Part I, the redraw will accomplish nothing for
anyone because the Supreme Court’s order is sure to fail on appeal. The
congressional lines, at that point, will return to those imposed by the 2024

Congressional Map, further confusing all those involved. This result is precisely
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what CPLR 5519(a)(1)’s automatic stay aims to avoid. Haverstraw, 219 A.D.2d
at 65-66; Summerville, 97 N.Y.2d at 433-34.

Petitioners contend that “[t]his case squarely fits the circumstances warranting
vacatur” because they “will be irreparably harmed should New York be left without
a lawful map in time for the 2026 elections” and “forced to vote under” unlawful
maps. AD.Pet.Br.57-58. Petitioners have no one but themselves to blame for
having to vote in another election under the lines created in the 2024 Congressional
Map that they did not challenge for 18 months. Petitioners then argue that
Intervenor-Respondents “will suffer no irreparable harm should the Court vacate the

299

automatic stay” because things can simply “return to the ‘status quo’” if Intervenor-
Respondents ultimately prevail on appeal. AD.Pet.Br.58. That blinks reality.
Intervenor-Respondents and the public will suffer harm if their district lines flip flop.
Contra AD.Pet.Br.58-59. Again, creating an alternative, racially gerrymandered
map that will never survive appeal accomplishes nothing positive for anyone. It will
only confuse the voters as to which district they reside in and will lead to distrust
and apathy among voters. The candidates will not know which voters to begin
courting whenever petitioning actually begins, given the needless confusion that
Petitioners and the Supreme Court have created. And the state officials will be

unsure of how to run the election, not even knowing whether the election deadlines

will remain. Keeping the automatic stay in place—which is the default position—
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while pairing that with a stay against the prohibition against using the 2024
Congressional Map starting on February 24, 2026 will “stabilize the effect of”” the
Supreme Court’s order by making clear that these long-delayed proceedings will not
impact the impending election. See Summerville, 97 N.Y.2d at 433-34.

IV. This Court Should Authorize A Direct Appeal To The Court Of
Appeals

This appeal presents issues of statewide significance that the Court of Appeals
has not addressed, AD.Int’r.Resp’t.Br.52-53; see supra Part I, and Intervenor-
Respondents sought authorization to appeal because those issues should be resolved
by the State’s highest court, as an institutional matter. Petitioners’ argument that
this Court “should not even contemplate certifying an appeal,” AD.Pet.Br.60,
ignores that it is the role of the Court of Appeals to “authoritatively declare and settle
the law uniformly throughout the state” regarding “legal issues of statewide
significance,” People v. Hawkins, 11 N.Y.3d 484, 493 (2008). And this is especially
important here because the Supreme Court’s order has thrown New York’s federal
elections into chaos, meaning that if the New York appellate courts do not fix the
problem, the U.S. Supreme Court will need to do so. If the Court of Appeals
concludes that it does not have jurisdiction over Intervenor-Respondents’ direct
appeal under CPLR 5602, the only way review of these important issues in this case
can occur by the State’s highest court now—rather than potentially skipping right
from this Court to the U.S. Supreme Court—is for this Court to issue an “order”
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PLEASE TAKE NOTICE that upon the annexed Affirmation of Attorney Christopher D.
Dodge and the exhibits annexed thereto, the annexed memorandum of law, and upon all
proceedings heretofore had herein, the Petitioner-Respondents Michael Williams, José Ramirez-
Garofalo, Aixa Torres, and Melissa Carty, will move this Court at a Term thereof to be held at the
Appellate Division, First Department Courthouse located at 27 Madison Avenue, New York, NY
10010, on February 9, 2026, at 10:00 a.m., or as soon thereafter as counsel can be heard, pursuant

to CPLR § 5519(c) for an Order:

1. Vacating any automatic stay of the Supreme Court’s Opinion and Order dated January
21, 2026 and duly entered by the Clerk of the Court on January 22, 2026, pending this

Court’s determination of the appeal from the Opinion and Order.

Dated: New York, New York
February 4, 2026

EMERY CELLI BRINCKERHOFF

ABADY WARD & MAAZEL, LLP ELIAS LAW GROUP LLP
/s/ Christopher Dodge
Andrew G. Celli, Jr. (No. 2434025) Aria C. Branch*
Emily Wanger (No. 5816210) Christopher Dodge (No. 5245907)
One Rockefeller Plaza, 8th Floor Lucas Lallinger (No. 5443460)
New York, New York 10020 Nicole Wittstein*®
Tel.: (212) 763-5000 250 Massachusetts Avenue, Suite 400
acelli@ecbawm.com Washington, D.C. 20001
ewanger@ecbawm.com Tel.: (202) 968-4490
abranch(@elias.law
cdodge@elias.law
llallinger@elias.law

nwittstein@elias.law
*Cf the bar cf the District cf Columbia, by

permission cf the Court

Attorneys for Petitioner-Respondents
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AFFIRMATION OF CHRISTOPHER D. DODGE IN SUPPORT OF CROSS-MOTION

CHRISTOPHER D. DODGE, an attorney duly admitted to practice in the Courts of the
State of New York, affirms the following to be true under the penalties of perjury pursuant to
CPLR § 2106:

1. I am Counsel at the law firm Elias Law Group LLP, attorneys for Petitioner-
Respondents Michael Williams, José Ramirez-Garofalo, Aixa Torres, and Melissa Carty
(“Petitioner-Respondents”) in this CPLR Article 4 Proceeding.

2. I submit this Affirmation solely to present to the Court information and materials
relating to Petitioner-Respondents’ Cross-Motion to Vacate Stay Pending Appeal, which materials
are attached hereto as described below. I am fully familiar with the facts and circumstances set
forth herein.

3. A true and correct copy of Petitioners’ Post-Trial Summation Memorandum is
attached hereto as Exhibit 1, originally available as NYSCEF No. 208.

I affirm this 4th day of February 2026, under the penalties of perjury under the laws of
New York, which may include a fine or imprisonment, that the foregoing is true, and I understand

that this document may be filed in an action or proceeding in a court of law.

_/s/ Christopher D. Dodge

Christopher D. Dodge

Elias Law Group LLP

250 Massachusetts Avenue, NW Suite 400
Washington, DC 20001

Tel.: (202) 968-4490

cdodge@elias.law

Attorneys for Petitioners Michael Williams;
José Ramirez-Garc falo; Aixa Torres; and
Melissa Carty,
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PRELIMINARY STATEMENT

After a four-day evidentiary hearing, which featured testimony from eight different expert
witnesses, the New York County Supreme Court reached a conclusion thoroughly supported by
the record: the current configuration of New York’s Eleventh Congressional District (“CD-11") is
unlawfully structured in a manner that dilutes the votes of Black and Hispanic voters. That finding
was based on extensive evidence that voting in CD-11, which is anchored in Staten Island, is
extraordinarily polarized along racial lines, such that the Black and Hispanic candidates of choice
are typically defeated. Indeed, uncontroverted evidence showed that for city, state, and federal
elections, the Black and Hispanic candidate of choice has not won a majority of voters in CD-11
even once since 2018, with White voters acting as a political bloc to consistently defeat those
candidates. Further still, Supreme Court heard vast evidence under a “totality of the circumstances
analysis” that Black and Hispanic voters in CD-11, and on Staten Island specifically, face severe
obstacles to full political participation including, among other things, a sordid history of
discrimination, which still impacts present-day reality; the use of discriminatory voting
procedures; and severe disparities in education, income, health, employment and homeownership
that limit their ability to participate in the political process.

Petitioners’ evidence on this score came from well-respected experts whose testimony
Supreme Court carefully considered, who Supreme Court asked questions of, and who Supreme

Court deemed credible. And while the Respondents' and Intervenors® offered five experts in

! Throughout this memorandum, “Respondents” means Appellants-Respondents Peter S. Kosinski,
in his official capacity as Co-Chair and Commissioner of the Board of Elections of the State of
New York (“BOE”), Anthony J. Casale, in his official capacity as a Commissioner of the BOE,
and Raymond J. Riley, 111, in his official capacity as Co-Executive Director of the BOE.

2 Intervenors means Appellants-Intervenor-Respondents Representative Nicole Malliotakis,
Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba.
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response, their testimony was limited, irrelevant, or even walked back in open court. Most notably,
their sole expert on the totality of the circumstances test—the defining test for vote dilution in the
New York Constitution—was a partisan politician who had never testified as an expert before, and
whose testimony consisted significantly of personal anecdotes about Staten Island, rather than
rigorous historical or social science analysis.

Faced with this trial record, Supreme Court’s conclusion that “that Black and Latino votes
are being diluted in the current CD-11" is not surprising. See Intervenor-Respondents’ Application
for Interim Relief, Ex. A (Decision and Order) (“IRX-A”) at 13.° Nor can it be easily set aside—
particularly in a rushed, emergency posture. That is particularly so because the people of New
York have, through their Constitution, adopted strong protections against racial vote dilution in
the drawing of congressional districts. See N.Y. Const. art. III, § 4(c)(1). Supreme Court—tasked
with construing the precise contours of these protections in the first instance—adopted a
commonsense textualist approach that looked to whether vote dilution was occurring “based on
the totality of the circumstances.” /d. And the Court’s application of that standard to the facts here
is entitled to substantial deference—it is far from “obvious” that the trial court’s “conclusions
could not be reached under any fair interpretation of the evidence.” 409-411 Sixth St., LLC v. Mogi,
22 N.Y.3d 875, 87677 (2013) (explaining the “decision of the fact-finding court should not be
disturbed” unless this standard is met, “especially when the findings of fact rest in large measure

on considerations relating to the credibility of witnesses” (citation omitted)). Respondents and

3 For ease of reference, and given the volume of documents filed in Supreme Court, Petitioners’
citations to documents filed in the court below will reference the exhibits containing those
documents that Intervenor-Respondents’ and Respondents’ have already filed in Appellate
Division docket numbers 11 and 13. Citations to Intervenor-Respondents’ Application for Interim
Relief with Supporting Documents (Doc. No. 11) will be cited as “IRX-[Exhibit Letter]” and
citations to Respondents’ Application for Interim Relief with Supporting Documents (Doc. No.
13) will be cited as “RX-[Exhibit Letter].”
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Intervenors have little prospect of overturning Supreme Court’s finding given this standard, which
is reason enough to deny their motions.

Faced with such lopsided trial evidence, and an unfavorable legal standard, Respondents
and Intervenors lob a host of outlandish legal theories at Supreme Court’s conclusion. In their
view, Supreme Court committed a due process violation by—in a case involving a matter of first
impression—construing Section 4(c)(1) in a manner that did not rigidly follow one of the
competing interpretations offered by the parties. That argument both misreads Supreme Court’s
order and misrepresents the evidence and arguments below. More fundamentally, it ignores “the
distinct role of the courts to interpret the laws to give effect to legislative intent.” Regina Metro.
Co. v. N.Y. State Div. ¢f Hous. & Cmty. Renewal, 35 N.Y.3d 332, 348 (2020) (per curiam).
Supreme Court did not err in adopting a commonsense construction of Section 4(c)(1) and
concluding that the evidence before it satisfied that standard.

The next legal objection the Intervenors (but notably not Respondents) lodge with Supreme
Court’s order is to say it erred by reading Section 4(c)(1) more broadly than the vote dilution
protections in the federal VRA. Not so. Text, precedent, and subsequent legislative enactments
make clear that Section 4(c)(1) sweeps more broadly than federal law, and it does not limit vote
dilution claims to instances where an alternative majority-minority configuration—the so-called
first Gingles precondition—can be established. Indeed, the Legislature itself has confirmed that
the Constitution’s guarantees “exceed the protections [of] the right to vote provided” for in federal
law. N.Y. Elec. Law § 17-200. This Court should categorically reject Intervenors’ effort to reduce
New York’s Constitution to mere surplusage that pointlessly mirrors federal law.

Finally, the equities strongly favor Petitioners. The Court of Appeals has made clear that it

is unacceptable for “the people of this state” to be subjected “to an election conducted pursuant to
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an unconstitutional reapportionment.” Harkenrider v. Hochul, 38 N.Y.3d 494, 521 (2022). Yet
that is exactly what will occur if this Court grants the motions to stay and subjects Petitioners and
other voters in CD-11 to midterm elections held under unconstitutional lines.

Indeed, in view of Harkenrider, this Court is duty-bound to lift any automatic stay that has
gone into effect under CPLR § 5519(a). As Respondents and Intervenors agree, that provision does
not stay Supreme Court’s prohibitionary injunction, but may well stay the other half of the court’s
order—an instruction to the Independent Redistricting Commission (“IRC”) to reconvene with due
haste to propose a remedial map, which the Legislature can then accept or revise. Permitting that
process to proceed is the only way to ensure proper relief for Petitioners. And while Respondents
and Intervenors grouse about the so-called confusion caused by Supreme Court’s ruling, the
solution to any such confusion is obvious: lift the automatic stay so that the IRC can proceed with
its work to draw new maps in a timely fashion and permit orderly elections to occur.

Perhaps sensing that this is the most straightforward path to ensuring that New York has
settled, lawful maps, the Respondents and Intervenors insist that it is not feasible to do so before
primary elections in late June. That is false. In Harkenrider, New York redrew its entire
congressional map during a midterm election year based on a trial court decision issued on March
31—two and a half months later than Supreme Court’s decision here. See Harkenrider v. Hochul,
76 Misc. 3d 171 (N.Y. Sup. Ct., Steuben County 2022) (issued March 31, 2022). The decision at
issue here not only comes far sooner, but also necessitates a significantly more modest revision to
New York’s congressional map, as the affirmation filed by Board of Elections Co-Executive
Director Stavisky explains. See Stavisky Affirmation § 8. Her affidavit further confirms that it is
feasible for the IRC and Legislature to draw—or, if necessary, Supreme Court to grant—a remedial

district. See id. 19 6—7. Nor, as Co-Executive Director Stavisky further explains, is February 24,
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2026, the hard and fast deadline to begin ballot-access petitioning that Respondents and
Intervenors suggest it is. See id. § 10. Their self-serving timing concerns supply no good reason to
deny Petitioners’ relief. To the contrary, as Co-Executive Director Stavisky explains, a stay will
serve only to disrupt the Board’s preparations for the 2026 election. See id. § 7 (“A stay in this
matter literally ensures delay should the lower court remedy be upheld on appeal.”).

In sum, the Court should deny Respondents’ and Intervenors’ motions for a stay, deny their
request for immediate appeal to the Court of Appeals, and grant Petitioners’ cross-motion to vacate
any automatic stay under CPLR § 5519(a) so that the IRC can timely proceed with its work.

BACKGROUND
I. New Yorkers enact robust racial vote dilution protections into the Constitution.

In 2014, “the people of the State of New York amended the State Constitution to adopt
historic reforms of the redistricting process,” Harkenrider, 38 N.Y.3d at 501, including changes
that “guarantee[] the application of substantive criteria that protect minority voting rights,”
Assembly Mem. in Support, 2013 N.Y. Senate-Assembly Concurrent Res. S2107, A2086.

The Constitution’s prohibition on vote dilution is contained in Article III, Section 4(c)(1).
It provides that “districts shall not be drawn to have the purpose of, nor shall they result in, the
denial or abridgement” of minority voting rights. N.Y. Const. art. III, § 4(c)(1). In addition,
“[d]istricts shall be drawn so that, based on the totality of the circumstances, racial or minority
language groups do not have less opportunity to participate in the political process than other
members of the electorate and to elect representatives of their choice.” /d. These provisions apply
specifically to New York’s state assembly, senate, and congressional districts. /d. § 4(b). The 2014
redistricting amendments list the express prohibition on vote dilution along with other redistricting

criteria, including equal population size, contiguity, compactness, maintaining competition and the
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“cores of existing districts,” as well as a prohibition on partisan or incumbency-based
gerrymandering. See id. § 4(c)(2)—(5).

By enshrining constitutional protections against minority vote dilution, New York voters
seized upon the U.S. Supreme Court’s recognition that states may go further than the requirements
of the federal Voting Rights Act (“VRA”) to protect minority voters. See Bartlett v. Strickland,
556 U.S. 1, 23 (2009) (plurality opinion); see also N.Y. Elec. Law § 17-200 (“[T]he protections
for the right to vote provided by the constitution of the state of New York . . . substantially exceed
the protections for the right to vote provided by the constitution of the United States . . . .”).

II. The existing congressional map, including CD-11, is enacted under fraught
circumstances.

The process that produced the 2024 Congressional Map was tumultuous, to say the least.
In addition to making substantive changes to redistricting criteria, the constitutional amendments
New Yorkers enacted in 2014 also created the IRC, which submits proposed redistricting plans to
the Legislature for consideration, as well as detailed procedures by which the Legislature could
approve, reject, or modify plans submitted by the IRC. See N.Y. Const. art. 111, § 4(b).

In the first redistricting cycle following the enactment of the 2014 redistricting
amendments—the cycle immediately following the 2020 Census—the IRC process failed. After
the IRC’s first proposed set of districting maps was rejected by the Legislature, the IRC deadlocked
and failed to send a second set of maps to the Legislature, as required by the New York
Constitution. See id.; see also Harkenrider,38 N.Y .3d at 504—-05. As a result, and following a legal
challenge to the map eventually passed by the Legislature, the congressional map in place for the
2022 elections (the “2022 Congressional Map”) was drawn by a special master at the behest of the
Steuben County Supreme Court with minimal opportunity for public comment and scrutiny.

Harkenrider, 38 N.Y.3d at 524. The special master admitted in his report that he did not actively

248a




avoid the dilution of minority voting strength. Instead, he hoped that dilution would be avoided
simply because “the largest minority groups . . . are almost always highly geographically
concentrated.” Rep. of the Special Master at 11, Harkenrider v. Hochul, Index No. E2022-0116CV
(N.Y. Sup. Ct., Steuben County May 21, 2022), NYSCEF Doc. No. 670.

Following additional litigation, the Court of Appeals ordered the IRC to redraw the 2022
Congressional Map to fix the procedural defects by requiring the IRC to submit a second
congressional map to the Legislature. Hc,fmann v. N.Y. State Indep. Redistricting Comm’n, 41
N.Y.3d 341, 370 (2023). The IRC ultimately submitted a second map that made very few
substantive changes and no changes at all to the configuration of CD-11.* The Legislature rejected
the IRC’s map, see 2024 NY Senate Bill S8639, 2024 NY Assembly Bill A9304, and drew its
own, but did not make any sweeping substantive changes.” The 2024 Congressional Map, which
was passed by the Legislature on February 28, 2024, also did not alter the configuration of CD-11.
See 2024 NY Senate Bill S8653A, 2024 NY Assembly Bill 9310A. Thus, although the enactment
of the 2024 Congressional Map fixed the procedural defects identified in Fcfman, it did not
remedy the unlawful racial vote dilution in CD-11.

III.  Petitioners challenge vote dilution in CD-11 based upon the totality of the
circumstances.

On October 27, 2025, Petitioners filed this lawsuit challenging the configuration of CD-11

under the 2024 Congressional Map for violating the Constitution’s vote-dilution provisions.

* New York Redistricting and You, https:/tinyurl.com/5twthvtr (last visited Feb. 4, 2026).
5> New York Redistricting and You, https:/tinyurl.com/3xc9wk8n (last visited Feb. 4, 2026).
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A. The current configuration of Staten Island’s congressional district does not
account for the area’s recent demographic changes.

Staten Island, the least populous of New York City’s boroughs, does not contain enough
people to comprise its own congressional district. IRX-S 9 36 (Cooper Report). CD-11 thus joins
Staten Island with a portion of southwest Brooklyn—including Fort Hamilton, Dyker Heights,
New Utrecht, Bath Beach, and part of Bensonhurst—to obtain the necessary population. IRX-S at
8, fig. 1 & Ex. F-1 (Cooper Report). This configuration, as Petitioners proved at trial, dilutes the
voting strength of Staten Island’s substantial Black and Hispanic population.

Prior to the 1980s, Staten Island was overwhelmingly White. IRX-Q 9§ 9-12 (Sugrue
Report). The Island was home to a small population of Black citizens, but they were confined to
the North Shore, particularly the Stapleton area and Sandy Ground. IRX-Q 9 9 (Sugrue Report).
Both neighborhoods carried deep historical significance for the Black community. Stapleton is
“home to Stapleton AME Church, the borough’s oldest Black Church,” and Sandy Ground is “the
oldest free Black settlement on the East Coast, founded by former enslaved people from Maryland
in 1828 — the year after New York State abolished slavery.” IRX-Q 9 9 (Sugrue Report).

Staten Island’s demography began to meaningfully change in the 1980s. IRX-Q ¢ 12
(Sugrue Report). New transportation options between Staten Island and mainland New York City,
including the opening of the Verrazzano-Narrows Bridge in 1964, helped facilitate waves of
immigration to the borough through the late twentieth and early twenty-first centuries. Between
1980 and 2020, Staten Island’s population ballooned by approximately 40%. IRX-Q 94 12-13
(Sugrue Report). During this period, the White population on Staten Island dropped from 85% to
56%, while the combined Black and Hispanic population increased from approximately 12% to
nearly 30%. IRX-Q 99 12-13 (Sugrue Report). While the growth of the Black and Hispanic

populations has been significant, it has been unevenly distributed across the Island. Most of Staten
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Island’s Black and Hispanic residents live in the North Shore, in neighborhoods such as St. George,
Tompkinsville, Stapleton, and Clifton. See IRX-Q 9 16 (Sugrue Report).

Despite the significant demographic changes to the borough, Staten Island’s congressional
district has remained roughly the same—joining Staten Island with neighborhoods in southern
Brooklyn—since the early 1980s. As a result, Staten Island’s Black and Hispanic residents remain
in a district where they consistently and systematically have less opportunity to influence elections
and elect their representatives of choice. With the testimony and expert report of Dr. Maxwell
Palmer, Petitioners proved that voting within CD-11 is heavily racially polarized, with Black and
Hispanic citizens voting cohesively for the same candidate across 20 district-wide elections in the
last six years, and White citizens voting just as cohesively to defeat the Black and Hispanic-
preferred candidate. IRX-T 99 15-19, figs. 1 & 2 (Palmer Report). Dr. Palmer’s testimony likewise
showed that the Black and Hispanic—preferred candidate is regularly defeated by the White
majority’s preferred candidate. Across the 20 elections Dr. Palmer reviewed, the Black and
Hispanic—preferred candidate won only five. IRX-T 9§ 20, fig. 3 (Palmer Report). Each of those
five elections, moreover, was in 2018 or earlier, and voting has become increasingly racially
polarized since then. /d. Dr. Thomas Sugrue, meanwhile, offered extensive testimony concerning
Staten Island’s long and sordid history of entrenched discrimination against the borough’s Black
and Hispanic residents, including, among other things, a history of discrimination; the use of
discriminatory voting procedures; and severe disparities in education, income, health, employment
and homeownership that limit Black and Hispanic voters’ ability to participate in the political

process to this day.
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B. A reasonably configured district that joins Staten Island with Lower
Manhattan would afford Black and Hispanic Staten Islanders an equal
opportunity to see their congressional candidates of choice elected.

Joining Staten Island with Brooklyn is not the only historical configuration of the Staten
Island-based congressional district. In fact, for the entire first half of the twentieth century, Staten
Island was joined with Lower Manhattan to form a congressional district. See IRX-P Tr. 262:6—
15. Similarly, in 1972, following the 1970 Census, the New York Legislature enacted a
congressional map that joined Staten Island with Lower Manhattan in what was CD-17 at the time.
See IRX-S at 14, fig. 7 (Cooper Report). The district remained in this configuration until the
contentious 1982 redistricting battle, following the state’s loss of five House seats due to
population changes.® With the two houses of the Legislature controlled by opposite parties, the
parties compromised to redraw the Staten Island—based congressional district to include the Bay
Ridge section of Brooklyn instead of the southern tip of Manhattan.” The move was transparently
partisan, securing Republican advantage on Staten Island for decades to come and effectively
unseating the popular Democratic Representative Leo Zeferetti in Brooklyn.® Joining Staten Island
with Manhattan has a modern precedent, too. During the last redistricting cycle, the Legislature
redrew Assembly District 61, which encompasses Staten Island’s North Shore, to include the
southernmost neighborhoods of Manhattan as well. See IRX-S at 13, fig. 6 (Cooper Report).

Despite this obvious and known alternative, the Legislature failed to adopt a similar configuration

6 See Maurice Carroll, Plan by Democrats F;faces Old ‘Silk Stocking’ District, N.Y. Times (Feb.
20, 1982), https://www.nytimes.com/1982/02/20/nyregion/plan-by-democrats-effaces-old-silk-
stocking-district.html#:~:text=Political%20practicality%20says%20the%20Democrat.

TId
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for CD-11, which, as explained in detail below, would have afforded Staten Island’s Black and
Hispanic residents an equal opportunity to elect their candidates of choice.

Petitioners presented evidence that a congressional district that once again joins Staten
Island with Lower Manhattan would remedy the unlawful dilution of Black and Hispanic voting
strength. The Illustrative Map drawn by Mr. Bill Cooper, Petitioners’ expert demographer,
modified only CD-10 and CD-11 by joining Staten Island with much of Lower Manhattan and
reuniting the Brooklyn neighborhoods of Bensonhurst, Bath Beach, and Dyker Heights with
Sunset Park and Chinatown in CD-10. Dr. Palmer explained that, in the illustrative CD-11, voting
is far less racially polarized, with roughly 40% of White voters supporting the Black and Hispanic-
preferred candidate on average. IRX-T 99 21-25, fig. 4, & tbl. 2 (Palmer Report). And in the
illustrative district, the Black and Hispanic-preferred candidate is ¢ ffen (but not always) successful.
IRX-T 9 26, fig. 5 (Palmer Report). In other words, under the Illustrative Map, Black and Hispanic
voters would have the same opportunity as their White neighbors “to pull, haul, and trade to find
common political ground” to succeed. Johnson v. De Grandy, 512 U.S. 997, 1020 (1994).

Mr. Cooper testified that in drawing the Illustrative Map, he considered and carefully
weighed all traditional redistricting criteria—including the Constitution’s equal-population
requirement, contiguity, compactness, core retention of previous districts, and respect for
communities of interest. He testified that the Illustrative Map satisfied each of these criteria: it
maintains equal population and respects preexisting neighborhood boundaries; it is contiguous via
the Staten Island Ferry, which tens of thousands of New Yorkers use every single day to traverse
the Upper New York Bay; it is reasonably compact along all traditional metrics; and it not only
respects communities of interest, but improves upon the current plan by uniting Chinese American

communities in Bensonhurst, Bath Beach, Sunset Park, and Chinatown that are presently split
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between CD-10 and CD-11. At the same time, Mr. Cooper’s testimony made quite clear that his
map represents just one way of many to remedy the unlawful vote dilution occurring in the existing
CD-11. Presented with the opportunity to redraw the congressional map, the IRC and Legislature
would have a range of options at their disposal to correct the defects plaguing the 2024 map.

C. Supreme Court properly held that Petitioners satisfied the elements of a vote-

dilution claim under the New York Constitution and were entitled to
immediate relief.

After four days of trial testimony from eight different experts, as well as significant post-
trial briefing, Supreme Court agreed with Petitioners on both the law and the facts, and it ordered
swift relief. On the law, it agreed with Petitioners that Article III, Section 4(c)(1) of the New York
Constitution sweeps more broadly than the federal VRA, authorizing relief for minority vote
dilution without proof that the minority group would necessarily form the mqjority population in
another, remedial district. IRX-A at 5-6. To that end, Supreme Court agreed with Petitioners that
the Constitution protects “crossover districts,” that is, a district where the minority population is
sufficiently “large” and “influen[tial]” to elect their candidates of choice with the assistance of
“crossover” voters from the majority racial group. See IRX-A at 13—-14.

Once it cleared this threshold issue, Supreme Court appropriately adopted a totality-of-the-
circumstances test that largely mirrors the applicable legal tests applied by courts in federal VRA
and NYVRA cases, save that it also concluded that the majority-minority district requirement the
U.S. Supreme Court has found in federal law was not consistent with the People’s amendments to
the New York Constitution. IRX-A at 7-8 (adopting Gingles totality-of-the-circumstances factors,

with “the extent of racially polarized voting” as “fundamental” to the analysis); see also N.Y. Elec.
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Law § 17-206(2)(b)(ii) (establishing that vote dilution is proved through evidence of racially
polarized voting and/or assessment of the totality of the circumstances).’

Within this framework, Supreme Court assessed and weighed the substantial expert
testimony before it—including testimony from no less than five experts that Respondents and
Intervenors offered to rebut Petitioners’ evidence on the extent of racially polarized voting,
testimony on the totality-of-the-circumstances factors, and Petitioners’ Illustrative Map.
Ultimately, Supreme Court credited Petitioners’ experts, finding Petitioners met their burden to
prove unlawful vote dilution because “racially polarized voting ha[d] clearly [been] demonstrated”
in CD-11, as well as a “history of discrimination against minority voters in CD-11 [that] still
impacts those communities today.” IRX-A at 8-9. The Court also determined that Black and
Hispanic voters in CD-11 comprise a “sufficient portion of the district’s population,” such that
“redrawing . . . the congressional lines is a proper remedy.” IRX-A at 13.

Finally, Supreme Court ordered swift relief that respected its own role in the state’s
constitutional structure. The Court properly declared the current map unconstitutional and enjoined
its future use. But instead of instituting any further relief on its own, it honored the Constitution’s
command that “the legislature shall have a full and reasonable opportunity to correct the law’s
legal infirmities.” See N.Y. Const. art. III, § 5. To that end, it ordered the IRC to reconvene and
propose a new map to the Legislature, consistent with the procedures set out in Article III, Section
5. And in so doing, Supreme Court offered a standard for the IRC and Legislature to apply to

assess whether a potential remedial district constitutes a crossover district. And recognizing that

? The totality of the circumstances factors under the NY VRA largely mirror the Senate Factors
under Section 2 of the VRA. See Gingles, 478 U.S. at 36-37; N.Y. Elec. Law § 17-206(3).
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“time is of the essence” with the 2026 election on the horizon, it ordered the IRC to propose a new
map by February 6, 2026.

LEGAL STANDARD

Respondents and Intervenors seek a “discretionary” stay of Supreme Court’s
prohibitionary injunction under CPLR § 5519(c). Da Silva v. Musso, 76 N.Y.2d 436, 443 n.4
(1990). Such relief is never granted as of right, as “there is no entitlement to a stay.” Id. “Any
relevant factor may be considered by the court in exercising its discretion.” Siegel, N.Y. Prac.
§ 535 (6th ed. 2024). In addition to considering the “apparent merit or lack of merit of an appeal,”
8 N.Y. Prac., Civil Appellate Practice § 9:4 (3d ed. 2025), courts are also “duty-bound to consider
the relative hardships that would result from granting” a stay, Musso, 76 N.Y.2d at 443 n.4. Civil
Appellate Practice § 9:4 (3d ed. 2025), courts are also “duty-bound to consider the relative
hardships that would result from granting” a stay, Musso, 76 N.Y.2d at 443, n.4.

Petitioners, in turn, respectfully ask the Court to lift any automatic stay issued under CPLR
§ 5519(a), including as to the Supreme Court’s remedial order to the IRC. CPLR § 5519(c) permits
this Court to “vacate, limit or modify” an automatic stay. It is well accepted that an automatic

b 13

stay’s “[u]ndue hardship” on a petitioner “justif[ies] appellate vacatur.” McLaughlin v. Hernandez,
4 Misc. 3d 964, 969 (Sup. Ct., N.Y. County 2004) (citation omitted); see also DeLury v. City cf
New York, 48 A.D.2d 405, 405 (1st Dep’t 1975) (per curiam) (concluding a court may vacate an
automatic stay upon a showing of “a reasonable probability of ultimate success in the action, as
well as the prospect of irreparable harm”). Vacatur of an automatic stay is especially appropriate

where “the public interest and welfare require” it. Freeman v. Lamb, 33 A.D.2d 974, 975 (4th

Dep’t 1970).
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ARGUMENT
L. Petitioners are likely to succeed on appeal.

A. Respondents’ and Intervenors’ linchpin due process arguments are contrived
and misrepresent Supreme Court’s order.

Perhaps recognizing that this fact-heavy dispute is ill-suited for emergency review,
Respondents and Intervenors strain to creatively conjure up legal errors in Supreme Court’s order.
They each ground their motions on the notion that Supreme Court violated due process by
construing Article I1I, Section 4 differently than the parties proposed below. See Resp. Br., Arg. §
LA; Int. Br., Arg. § I.LA. But that argument mischaracterizes Supreme Court’s order, which
stemmed from the arguments and evidence put forth during a four-day evidentiary hearing. It is
also wrong as a matter of basic due process law. There is nothing remarkable about a court
exercising its own judgment to construe the meaning of a constitutional or statutory provision—
that is the hallmark role of the judiciary. Once these sensationalized due process arguments are set
aside, little remains to the requests for a stay beyond a bare ask that this Court substitute its view
of the facts for the trial court’s findings, which resulted from a comprehensive record and multi-
day hearing during which both Supreme Court and counsel for the Parties had the opportunity to
question and test each side’s evidence.

1. Supreme Court’s order is rooted in the evidence and argument
presented below.

All parties agree this case presents a matter of first impression about the scope and meaning
of Article III, Section 4(c)(1) of the New York Constitution. E.g., IRX-P Tr. 18:13-21
(Intervenors’ counsel agreeing this is a “matter of first impression”). Supreme Court acknowledged
this “issue of first impression,” IRX-A at 13, and proceeded to construe the provision in two
parts—first, how a Petitioner establishes that vote dilution is occurring, id. at 4-13; and then,

second, how the Constitution requires such vote dilution to be remedied, see id. at 13-17.
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As to the first issue, the court adopted a commonsense textualist approach focused on the
Constitution’s use of the term “totality of the circumstances.” N.Y. Const. art. 111, § 4(c)(1); see
also IRX-A at 4-5. Drawing from federal case law, the court applied the “Senate Factors” from
the federal VRA analysis, which among other things asks whether there is racially polarized voting
in the relevant jurisdiction and set out a list of objective factors relevant to a racial vote dilution
claim.!® See IRX-A at 7 (citing Thornburg v. Gingles, 478 U.S. 30, 44-45 (1986)). This is the
exact evidence Petitioners introduced to establish their vote dilution injury: (1) a racially polarized
voting analysis from Dr. Palmer (IRX-T; RX-I); and (2) a totality of the circumstances analysis
from Dr. Sugrue that examined the topics covered by the Senate Factors, including the history of
discrimination in the relevant area, racial appeals in elections, minority electoral success, and
socioeconomic factors (IRX-Q; RX-G).

To be sure, Petitioners principally argued that the court should have looked to the
NYVRA’s framework—which likewise expressly conditions relief on evidence of “racially
polarized” voting and the “totality of the circumstances,” N.Y. Elec. Law § 17-206(b)(2)(b)}(1)—
rather than federal law. For purposes of these standards, that is a distinction without a difference—
evidenced by Supreme Court’s reliance upon the exact evidence put forward by Petitioners to
establish unconstitutional vote dilution. Further still, Respondents and Intervenors are simply

wrong in asserting that Petitioners hitched their wagon to the NYVRA alone as a possible

9.

19 The Senate Factors include “the history of voting-related discrimination”; “the extent to which
voting . . . is racially polarized”; “the extent to which . . . voting practices or procedures that tend
to enhance the opportunity for discrimination against the minority group” are used; “the exclusion
of members of the minority group from candidate slating processes”; “the extent to which minority
group members bear the effects of past discrimination in areas such as education, employment,
and health, which hinder their ability to participate effectively in the political process”; “the use of
overt or subtle racial appeals in political campaigns”; and “the extent to which members of the

minority group have been elected to public office in the jurisdiction.” Gingles, 478 U.S. at 44-45.
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framework. Petitioners noted in their opening memorandum that they would “readily satisfy” “any
possible standard” because they established “racially polarized voting” as well as “strong totality
of the circumstances evidence”—long-established standards common to both state and federal law.
See IRX-I at 19 n.5. Indeed, Petitioners’ post-trial memorandum further emphasized that “[t]he
totality of the circumstances factors under the NY VRA largely mirror the Senate Factors under
Section 2 of the VRA,” such that New York courts often rely upon federal VRA cases to resolve
NYVRA claims. See Aff. of Christopher Dodge, Ex. 1, Petitioners’ Post-Trial Mem. (“PX-1") at
24 & n.11; see also, e.g., Serratto v. Town ¢ f Mount Pleasant, 86 Misc. 3d 1167, 1174 (N.Y. Sup.
Ct., Westchester County 2025) (analyzing NY VRA totality factors with reference to federal VRA
caselaw). And Supreme Court’s ultimate conclusion—that “a totality of the circumstances
analysis” shows unlawful vote dilution under Article IIlI, Section 4, IRX-A at 12—relied on
Petitioners’ largely unrebutted evidence and arguments. See irfra § 1.C.2. Thus, even if the
Supreme Court charted a slightly different analytical course, it ultimately reached a substantially
similar framework to the one proposed by Petitioners and relied upon Petitioners’ evidence to find
that CD-11 unlawfully dilutes the votes of Black and Hispanic voters.

As to the second portion of the its analysis, Supreme Court explained that—having found
vote dilution in CD-11 as currently constituted—it had to “determine . . . the proper remedy for
unlawful vote dilution.” IRX-A at 13. The court first explained that the New York Constitution
sweeps more broadly than the federal VRA, in that it does not require minority groups “to
constitute a majority in a single-member district” to remedy vote dilution. /d. (quoting Gingles,
478 U.S. at 51). That correct conclusion, see ir.fra § 1.B, is also precisely what Petitioners argued
below. E.g., IRX-I at 32-33; PX-1 at 46-47. The court next explained the New York Constitution

does impose some limits on vote dilution claims: “minority voters must comprise a sufficientl
Yy y
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large portion of the population of the district’s voting population that they would be able to
influence eclectoral outcomes.” IRX-A at 13. That, too, is precisely what Petitioners showed
through their racially polarized voting evidence, which established that Black and Hispanic
voters—who comprise roughly 30% of the population on Staten Island—engage in bloc voting.
See IRX-T; RX-I; see ir.fra §11.C.1. And they further presented evidence as to one possible
remedial district in which Black and Hispanic voters could elect their candidates of choice—while
forming a critical part of the political coalition necessary to elect such candidates. See IRX-S; RX-
K irfra § 11.C.3. In other words, Petitioners put forward evidence that Black and Hispanic voters
“comprise a sufficiently large portion of the population” in the relevant area “to influence electoral
outcomes.” IRX-A at 13.

Because Petitioners did not demand a majority-minority district to remedy their vote
dilution injury, Supreme Court concluded Petitioners were asserting a so-called “crossover claim.”
IRX-A at 14. A crossover district is one in which minority group voters can elect their preferred
candidate with the aid of “crossover voters”—members of the majority racial group who also vote
for the minority-preferred candidate. See Bartlett, 556 U.S. at 23 (rejecting such districts as
mandatory under the federal VRA, but explaining states are free to exceed federal law in this
regard); see also Cocper v. Harris, 581 U.S. 285, 303 (2017). Respondents and Intervenors take
umbrage with this, insisting that Petitioners never asserted a crossover claim. E£.g., Int. Br. at 26.
That allegation is befuddling—Petitioners asserted a crossover claim directly on the face of their
Petition. See IRX-G 9 8, 46.

It is true that, at times, Petitioners have discussed Black and Hispanic voters’ ability to
“influence” elections. But that is because, in a properly constituted crossover district, minority

voters possess sufficiently substantial electoral irfluence to elect their candidates of choice. See
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IRX-A at 15 (describing a crossover district as one that “increase[s] the influence of minority
voters, such that they are decisive in the selection of candidates”). Each and every one of
Petitioners’ filings in this case is quite clear that that the remedy they seek is a crossover district
in which Black and Hispanic voters have the opportunity to elect candidates of their choice. See,
e.g., IRX-G q 8 (alleging that Article III, Section 4(c)(1) covers crossover district claims); id. 4 95
(“This Court should order the Legislature to draw a new, lawful CD-11 that pairs Staten Island
with Lower Manhattan in order to afford Black and Latino voters the same opportunity as other
members of the electorate to . . . elect their candidate of choice.” (emphasis added)); IRX-I at 8
(stating Petitioners sought a crossover district); id. at 16—17 (explaining Petitioners’ evidence was
directed towards showing availability of crossover district); id. at 35 (characterizing the Illustrative
Map as a crossover district); see also PX-1 at 2 (noting Petitioners seek a district where Black and
Hispanic voters could join with White crossover voters to influence elections); id. at 10-11
(arguing Section 4(c)(1) permits crossover districts); id. at 62 (characterizing the Illustrative Map
as a “crossover district[]”).

That clear fact that was not lost on Supreme Court (IRX-A at 14 (“Nowhere in their papers
do Petitioners assert that a majority-minority district can or should be drawn here; as such, the
Court sees this as a crossover claim.”). Nor was it lost on others who read Petitioners’ briefing.
See IRX-N at 19 (amici observing that the obvious “thrust” of the Petition was to obtain a crossover
district). The notion that Respondents and Intervenors were not fairly apprised of Petitioners’
request for a remedy that appears on the face of the Petition, that Petitioners discussed throughout
their extensive merits briefing, and that Petitioners serially referenced during their cpening
argument at the hearing (IRX-P Tr. 9:16-22, 11:25-12:8, 12:25-13:21), is pure smoke and

mirrors. That counsel may now second-guess strategic choices to tailor their arguments based on
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their own conception of an “influence district,” instead of the relief sought on the face of
Petitioners’ papers, plainly presents no due process concern.

Finally, the court rounded out its analysis by offering guidance to the IRC on how to craft
a remedial crossover district. See IRX-A at 15-16. Specifically, it advised that, in evaluating a
remedial district, the IRC should consider (1) whether minority voters can select their candidates
of choice in a primary election; (2) whether those candidates are then usually victorious in a general
election; and (3) whether a new district can “increase the influence of minority voters” such that
they are “decisive in selection of candidates.” IRX-A at 15. The court’s discussion at this stage of
its opinion focused on the scope of its required remedy—it was plainly not describing an element
of proving the existence of unlawful vote dilution. Indeed, the court explained that the /RC and
Legislature—politically accountable branches tasked with redistricting under the Constitution—
bore the responsibility of implementing these requirements after a “Court find[s] a congressional
map invalid.” IRX-A at 16. Thus, the court offered this explanation to narrow the scope of any
remedial district in a way that ensures minority voters acquire increased political voice in a newly
drawn congressional district—consistent with the Constitution’s command that racial and
linguistic minority groups “not have less opportunity to participate in the political process.” N.Y.
Const. art. III, § 4(c)(1).

Respondents and Intervenors complain that Petitioners never introduced evidence on the
first prong of this rubric, but that argument fundamentally misunderstands the Supreme Court’s
order. The court never held that it was Petitioners’ burden to prove minority primary-election
control as an element of a constitutional vote-dilution claim. Indeed, it merely explained that a
district “should count” for remedial purposes if it achieves this outcome—an obvious instruction

to the IRC. IRX-A at 15. The only thing the Supreme Court required Petitioners to establish as to
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remedy is “that minority voters make up a sufficient portion of the district’s population,” such that
they are “able to influence electoral outcomes.” Id. at 13. And, as explained, Petitioners satisfied
this requirement through a combination of racially polarized voting analysis and the proffering of
an alternative map illustrating how minority voters could play an influential role in determining
the outcomes of elections in any new district. And while Respondents and Intervenors criticized
Petitioners’ Illustrative Map throughout the evidentiary hearing, Petitioners made clear from the
start that this map was not a “take it or leave it option.” IRX-P Tr. 371:7-10. Further still, while
Respondents and Intervenors made the strategic choice to narrowly focus their criticisms on the
[ustrative Map alone, they never meaningfully disputed the obvious fact that the IRC and
Legislature have numerous lawful options for redrawing CD-11 in manner that remedies vote

dilution and complies with other ordinary redistricting criteria.!!

' In their proposed brief, filed on February 4, 2026, Proposed Amici Ruth Greenwood and
Nicholas Stephanopoulos make the same error, assuming that the crossover district standards
Supreme Court announced are anything more than guardrails for the IRC and the Legislature to
consider when crafting the remedial district. To reiterate, in granting relief, Supreme Court
necessarily determined that Petitioners’ Illustrative Map established that it was feasible that Black
and Hispanic voters “comprise a sufficiently large portion of the population of the district’s voting
population that they would be able to influence electoral outcomes.” IRX-A at 13. For that reason,
amici are wrong in their idle speculation that there might be “no plausible remedy [that] could
improve the representation of minority voters in Congressional District 11.” Amici Br. at 13.
Supreme Court correctly identified that the voluminous record in this case belies the notion that
the proven dilution of Black and Hispanic voters in CD-11 is irreparable. Amici’s scholarly
concerns are also divorced the procedural posture of this case, where ongoing proceedings under
Supreme Court’s jurisdiction afford the IRC the opportunity to craft just such a district that
“improve[s] the representation of minority voters in Congressional District 11.” Amici Br. at 13.
In the implausible—indeed, effectively impossible scenario—in which the IRC is somehow unable
to do so, Supreme Court will still possess jurisdiction to make proper amendments to its Order.
Thus, as explained iz fra § 111, the most sensible path forward is therefore to lift the automatic stay
to permit the IRC to fulfill its lawful role of crafting just such a district, rendering amici’s concerns
just what they are—academic.
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At bottom, Respondents and Intervenors’ due process complaints require this Court to
adopt a funhouse mirror view of Supreme Court’s order, which straightforwardly sets out how to
prove and remedy vote dilution. And Respondents and Intervenors’ choice to frontload these due
process complaints in their requests for a stay simply highlight their reticence to engage with the
trial record. Instead, they would have this Court close its eyes to overwhelming evidence of racial
polarization and convincing totality of the circumstances analysis based on a clear misreading of
Supreme Court’s order. This Court should reject that gambit.

2. Courts have an independent duty to construe the meaning of a
constitution or statute, regardless of party argument.

Respondents and Intervenors’ due process argument has another problem—what they
sensationally label a “Violation of the Due Process Clause,” Int. Br. at 22, is decidedly not one as
a matter of law. In their view, Supreme Court committed a due process violation by adopting what
they call “a new, entirely unbriefed standard” for what constitutes vote dilution under Article 111,
Section 4. Resp. Br. at 20. As explained, that is factually wrong, because Petitioners proposed the
exact categories of evidence relied upon by Supreme Court as governing a vote dilution claim. See
PX-1 at 15 (identifying racially polarized voting, totality factors analysis, and usual defeat of
minority-preferred candidates as relevant evidence). But this theory also ignores that courts are
“not limited to the particular legal theories advanced by the parties, but rather retain[] the
independent power to identify and apply the proper construction of governing law.” Kamen v.
Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991); see also Hankins v. Lyght, 441 F.3d 96, 104 (2d
Cir. 2006) (“We are required to interpret federal statutes as they are written . . . and we are not
bound by parties’ [positions].”); ¢ /- Am. Timber & Trading Co. v. First Nat’l Bank ¢f Or., 690 F.2d
781, 786 (9th Cir. 1982) (“A party need not plead specific legal theories in the complaint, so long

as the other side receives notice as to what is at issue in the case.”). Since the founding, courts
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have always exercised independent judgment “when interpreting the laws.” Loper Bright Enters.
v. Raimondo, 603 U.S. 369, 412 (2024) (citing Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176
(1803)); see also id. at 394 (explaining “courts must exercise independent judgment in determining
the meaning of statutory provisions”). Any other approach would improperly “relieve [courts] of
[their] responsibility to interpret the law correctly.” Zivotc fsky ex rel. Zivotc fsky v. Kerry, 576 U.S.
I, 41 n.2 (2015) (Thomas, J., concurring) (explaining party argument does not cabin a court’s
interpretation of law).

That is no less true for New York courts than for federal ones. E.g., Rogc,fv. Anderson, 34
A.D.2d 154, 157, (1st Dep’t 1970) (“The power to construe a law is generally vested in the
courts.”), ¢, /’d, 28 N.Y.2d 880 (1971); O Reilly v. City cf New York, 205 A.D. 888, 892 (2d Dep’t
1923) (“This court must interpret the law as it finds it.”), ¢;f’d, 236 N.Y. 614, (1923); accord
Regina Metro. Co., 35 N.Y.3d at 348. Thus, New York courts “are not bound by the parties’
formulation of the issues,” Wiley v. Altman, 52 N.Y.2d 410, 414 n.6 (1981), and party argument
alone “[can]not intrude upon the judicial function of correctly identifying and applying the law to
the facts.” Knavel v. W. Seneca Cent. Sch. Dist., 149 A.D.3d 1614, 1616 (4th Dep’t 2017)
(explaining New York courts are not bound by “the parties with respect to a legal principle”); see
also Pecple v. Berrios, 28 N.Y.2d 361, 366, (1971) (similar); Dashnaw v. Shiflett, 10 Misc. 3d
1051(A), 2005 N.Y. Slip. Op. 51874(U), at *2 (City Ct. of Plattsburgh 2005) (“In determining a
matter of law, this Court is bound by the New York Court of Appeals, not by arguments of counsel
or parties.”); 819 Realty Gip. LLC v. Beast Fitness Evolved LLC, 65 Misc. 3d 1204(A), 2019 N.Y.
Slip. Op. 51496(U) (N.Y. Civ. Ct. 2019) (similar). Accordingly, Supreme Court’s choice to decline
use of the NYVRA as the formal framework—while adopting a substantially similar framework

from federal VRA precedent—fell squarely within its authority when construing Article 111,
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Section 4. Branding that exercise of ordinary judicial responsibility a due process violation is both
legally wrong and histrionic.

The cases that Respondents and Intervenors rely upon are inapposite. Each of them
involves an exceptional instance where a court introduced an entirely distinct claim or de fense into
a case—not merely an alternative construction of law. In United States v. Sineneng-Smith, for
example, a criminal defendant argued that her conduct fell outside the scope of the criminal statute
she was charged under. See 590 U.S. 371, 377 (2020). She appealed her conviction to the Ninth
Circuit, which then appointed several amici to address whether the statute Sineneng-Smith was
charged under violated the First Amendment as overbroad or the Fifth Amendment as
unconstitutionally vague—constitutional defenses she had never raised. See id. at 378-79. The
Supreme Court recognized that “a court is not hidebound by the precise arguments of counsel,” id.
at 380, but because the defendant herself had never so much as “hint[ed]” at the constitutional
defenses introduced by the court, it concluded that the “radical transformation” of the case went
“well beyond the pale,” id. Similarly, in Clark v. Sweeney—an unpublished per curiam order—the
Fourth Circuit improperly reached beyond the appellant’s ineffective assistance of claim to
“devise[] a new one,” entirely different in form. See No. 25-52, 2025 WL 3260170, at *2 (U.S.
Nov. 24, 2025) (per curiam).'

Petitioners here plainly raised a claim under Article I1I, Section 4—indeed, that was their

sole claim in the Petition. See IRX-G at 4 1, 102. Petitioners and Supreme Court thus identified

12 And in Misicki v. Caradonna, the Court of Appeals declined to consider an argument on appeal
made under a state regulation the appellant had never cited before—an ordinary case of forfeiture.
See 12 N.Y.3d 511, 518 (2009) (explaining appellant had never previously cited 12 N.Y. CRR 23—
1.10[b] as a source of law in lower courts).
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the relevant “governing law,” Kamen, 500 U.S. at 99, and nothing about the court’s analysis of
that law resulted in “radical transformation of th[e] case,” Sineneng-Smith, 590 U.S. at 380.

B. Intervenors wrongly claim the New York Constitution offers vote dilution
protections that are merely duplicative of federal law.

Intervenors’ next tack is to say Supreme Court erred by construing the Constitution’s vote
dilution provision to be more expansive than the federal VRA. Int. Br. at 29-34.!3 Specifically,
they criticize the court’s conclusion that New York law does not require proving the feasibility of
a majority-minority district—the so-called first Gingles precondition—but only “that minority
voters make up a sufficient portion of the district’s population,” such that they are “able to
influence electoral outcomes.” IRX-A at 13. Intervenors’ theory—which would render Article 111,
Section 4 a pointless duplicate to the federal VRA—should be rejected out of hand. See, e.g., N.Y.
Laws § 144 (“Statutes will not be construed as to render them ineffective™); ¢f. Pecple v. Galindo,
38 N.Y.3d 199, 205-06 (2022) (declining to read a provision in a manner that would “hold it a
legal nullity”).

Start with the text of the competing provisions. Section 2 of the federal VRA prohibits
states from adopting any “voting qualification or prerequisite to voting or standard, practice, or
procedure,” that “results in a denial or abridgement of the right of any citizen of the United States
to vote” due to race. 52 U.S.C. § 10301(a). It further explains that such a violation can be shown
by, among other things, a “totality of [the] circumstances” analysis establishing that the political
process is “not equally open to participation by members of a class ¢f citizens” protected by the
federal VRA. Id. § 10301(b) (emphasis added). As the Sixth Circuit has observed, this language

“speaks of a ‘class’ in the singular,” which makes clear that the text of Section 2 does not permit

13 Respondents note in their background section that they raised this argument below, see Resp.
Br. at 6-7, but do not appear to re-raise it anywhere in their motion.
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lawsuits seeking coalition districts where two or more minority groups combine to constitute the
majority in a reasonably configured remedial district. Nixon v. Kent County, 76 F.3d 1381, 1386
(6th Cir. 1996) (en banc). The court reasoned that if Congress had “intended to sanction [such
coalition] suits, the statute would” instead refer to “the classes of citizens protected.” Id. at 1386—
87 (emphasis added).

Article 111, Section 4, by contrast, does use plural language; it states that districts “shall be
drawn so that, based on the totality of the circumstances, racial or minority language groups” do
not have less political opportunity. N.Y. Const. art. I1I, § 4(c)(1) (emphasis added). This use of the
plural—which was illustrative in the context of Kent County—strongly suggests an “inten[tion] to
sanction” districts where more than one group of voters may form a coalition to vote to elect
candidates of their choice. 76 F.3d at 1386—87. New York’s decision, therefore, to meaningfully
vary from the federal VRA’s narrower scope by allowing coalition districts, compels likewise
departing from the correspondingly narrower first Gingles precondition that comes with it. Indeed,
the Court of Appeals has explained that “[i]f the language of the State Constitution differs from
that of its Federal counterpart, then the court may conclude that there is a basis for a different
interpretation of it.” Pecple v. P.J. Video, Inc., 68 N.Y.2d 296, 302 (1986). That is the case here.'*

Turn next to precedent. New York courts have already recognized the broader protection
that the New York Constitution provides. In Harkenrider v. Hochul, for example, Supreme Court

found that “according to many experts,” Article III’s “prohibition against discriminating against

14 The State Respondents below—including the Governor, Attorney General, and leaders of New
York’s legislature—agree that “the relevant provisions of Section 4(c)(1) are intended to provide
broader rights for affected groups of voters to bring challenges with respect to voting rights than
those provided under federal law.” IRX-J at 3. Reading Article 111, Section 4(c)(1) in line with the
federal VRA would render Section 4(c)(1) “a redundancy and the will of New York voters in
voting for them would be read out of the State Constitution.” /d.
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minority voting groups . . . expanded the[] protection” against vote dilution as compared to the
federal VRA. 76 Misc. 3d at 176, ¢;f’d as mod. fied, 204 A.D.3d 1366 (4th Dept. 2022). In the
wake of Harkenrider, the special master appointed to draw new districts in that case assumed
Section 4(c)(1) extends to districts in which the minority population does not constitute a majority.
(f. Harkenriderv. Hochul,2022 N.Y. Slip Op. 31471(U), at *28 & n.22 (Sup. Ct., Steuben County
2022) (special master adopting a coalition district to “follow[] the injunction[] of the State
Constitution . . . to not draw districts that would result in the denial or abridgement of racial or
language minority voting rights”). To the extent federal courts have opined on the issue, it has
been merely to confirm that “States that wish to draw crossover districts are free to do so where
no other prohibition exists.” Bartlett, 556 U.S. at 24. That is precisely what New York has done.

Further evidence of Section 4(c)(1)’s breadth can be found in the NYVRA, which the
Legislature enacted in 2022. That law, which applies to local electoral districts, indisputably
permits the use of crossover districts and does not require proving the feasibility of a majority-
minority district. See Clarke v. Town ¢f Newburgh, 237 A.D.3d 14, 25 (2d Dep’t 2025) (holding
that the NYVRA “does not require the first Gingles precondition™), ¢;f’d, No. 84,2025 N.Y. Slip
Op. 06359 (N.Y. 2025). Given their similar purpose and goals, there is simply no good reason for
concluding the NYVRA permits crossover districts but Section 4(c)(1) does not. To the contrary,
the Court of Appeals has held that when interpreting the scope of a state constitutional provision,
courts may look to “[s]tate statutory or common law defining the scope of the individual right in
question.” Pecple v. Harris, 77 N.Y.2d 434, 438 (1991). That supports reading the NYVRA and
Section 4(c)(1) in parallel—not in direct tension with one another.

That fact is reinforced by the NYVRA’s introductory text, which declares that the “public

policy of the State of New York” is “[e]nsur[ing] that eligible voters who are members of racial,
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color, and language-minority groups shall have an equal opportunity to participate in the [State’s]
political processes . . . and especially to exercise the elective franchise.” N.Y. Elec. Law § 17-
200. This policy “recogni[zes] . . . the constitutional guarantees . . . against the denial or
abridgement of the voting rights of members of a race, color, or language-minority group.” /d.
(emphasis added). And it further explains these constitutional guarantees “exceed the protections
[of] the right to vote provided” for in federal law. /d. Thus, the NYVRA’s own declared purpose
is to extend the “constitutional guarantees” in provisions like Section 4(c)(1) to local elections,
reinforcing that the two should be read harmoniously. The Legislature’s own apparent
understanding of Section 4(c), as reflected in the NYVRA’s statement of purpose, buttresses
Petitioners’ view. See Lallave v. Martinez, 635 F. Supp. 3d 173, 188 (E.D.N.Y. 2022) (“[A] later
act can be regarded as a legislative interpretation of an earlier act in the sense that it aids in
ascertaining the meaning of the words as used in their contemporary setting, and is therefore
entitled to great weight in resolving any ambiguities and doubts.” (quoting Erlenbaugh v. United
States, 409 U.S. 239, 243-45 (1972)).

Finally, the fact that Article III, Section 4(c) notes that state redistricting criteria remain
“[sJubject to the requirements of the federal constitution and statutes,” does not mean that state
constitutional racial vote dilution claims must identically mirror Section 2 of the VRA. That
language simply recognizes that the federal constitution and federal law set “a floor” for the
minimum protections states must afford voters, see Pecple v. Stultz, 2 N.Y.3d 277, 284 n.12
(2004), but it does not prescribe the substantive standards under which racial vote dilution claims
must be established. Article 111, Section 4(c) recognizes the federal floor, but nothing in its plain

language binds or restricts the Constitution’s reach to federal redistricting standards. Nor do the
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standards that New York imposes conflict with federal standards; they simply provide greater
protections—as the U.S. Supreme Court has recognized they may. Bartlett, 556 U.S. at 24-25.

Despite the foregoing, Intervenors insist Section 4(c)(1) must be read as a mere carbon
copy of the federal VRA, notwithstanding its distinct text, history, and purpose. But their chief
tactic is simply scaremongering. Pointing to Bartlett, they contend that permitting crossover
districts under Section 4(c)(1) would raise federal constitutional problems. Int. Br. at 35. But
Bartlett itself confirmed that states are free to chart a different course, as New York has. 556 U.S.
at 24-25. Accordingly, Supreme Court’s proper recognition that Section 4(c)(i) is not duplicative
of the federal VRA offers no basis to grant Respondents and Intervenors their stay request.

C. Supreme Court correctly determined—after a four-day evidentiary hearing—

that Petitioners established unconstitutional vote dilution based on a totality
of the circumstances.

Cleared of the threshold legal disputes discussed above, Supreme Court appropriately
construed the totality of the circumstances inquiry the New York Constitution prescribes. The
court’s approach relied on the nonexclusive factors identified in Gingles, requiring Petitioners to
show that a “history of discrimination against minority voters” in the target area continues into the
present to disenfranchise voters and deprive them of an equal opportunity to elect candidates of
choice. IRX-A at 7-9. Of these factors, “the extent of racially polarized voting” is “[flundamental”
to any claim of vote dilution. /d. at 8. This standard reflects Petitioners’ proposal, and both parties
presented significant expert testimony on both the extent of racially polarized voting and the
remaining totality factors.

The existence of vote dilution is an intensely factual inquiry that, in this case, turned on
Supreme Court’s assessment of the live testimony and lengthy reports of eight expert witnesses.
Supreme Court had the opportunity to weigh the experts’ reports and testimony, as well as to assess
their credibility on the stand, and draw conclusions therefrom. Where there were disputes about
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the evidence, Supreme Court credited the testimony of Petitioners’ experts, ultimately concluding
that there was strong evidence of racially polarized voting in CD-11, and that the totality of the
circumstances factors otherwise demonstrated that Black and Hispanic Staten Islanders lack an
equal opportunity to elect their candidates of choice. For the reasons below, these findings “fair[ly]
interpret[]” the evidence and are entitled to deference. Bradley v. St. Clare’s Hosp., 232 A.D.2d
814, 814 (3d Dep’t 1996) (“[W]e accord great weight to [Supreme Court’s] resolution of credibility
issues as well as its assessment of the weight of the evidence and will not disturb its resolution of
these issues when supported by a fair interpretation of the evidence.”).

1. Supreme Court properly credited strong evidence of racially polarized

voting in which the Black and Hispanic—preferred candidate in CD-11
is usually defeated.

Supreme Court rightly found that Petitioners “clearly demonstrated” that voting in CD-11
is heavily racially polarized. IRX-A at 8. Petitioners’ expert Dr. Palmer examined voting patterns
in CD-11 using official election data and Census data, and employing a statistical technique called
ecological inference, he found that White voters have consistently voted as a bloc to defeat the
Black and Hispanic—preferred candidate. See IRX-T 99 5-6, 9-11 (Palmer Report); IRX-P Tr.
157:11-18 (Palmer). Dr. Palmer’s analysis of CD-11 demonstrates that Black and Hispanic Staten
Islanders have remained “extremely cohesive” over nearly a decade of elections. IRX-T ¢ 15
(Palmer Report). In the two most recent congressional elections—2022 and 2024—Black voters
had “a clear preferred candidate,” and Hispanic voters shared that choice. /d. 4 15 (Palmer Report);
see IRX-P Tr. 163:13-164:3 (Palmer). Across these elections, the Black and Hispanic—preferred
candidate (Democrat Max Rose in 2022 and Democrat Andrea Morse in 2024) averaged 89.55%
of the Black vote and 88.4% of the Hispanic vote. IRX-T 4 15, fig. 1; id. at 10, tbl. 1 (Palmer
Report). White voters in CD-11, however, voted as a bloc to defeat the Black and Hispanic—
preferred candidate in both elections. /d.9 15, fig. 1, id. at 10, tbl. 1 (Palmer Report).
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Broadening the lens beyond congressional elections, Dr. Palmer’s analysis revealed high
levels of racial polarization in CD-11 across all state and federal elections he studied over nearly
a decade, from 2017 to 2024. In all 20 elections he examined, Black voters supported their
preferred candidates with 90.5% of the vote on average. /d. 9§ 17 (Palmer Report). Hispanic voters
“supported their preferred candidates with 87.7% of the vote.” Id. § 18 (Palmer Report). White
voters, meanwhile, voted just as cohesively against the Black and Hispanic—preferred candidate
with an average of 73.7% of the vote. Id. 4 19 (Palmer Report). In other words, they supported
Black and Hispanic—preferred candidates with only 26.3% of the vote. Id. § 19 (Palmer Report).

The effect of this bloc voting is unmistakable: of the 20 elections Dr. Palmer analyzed, the
Black and Hispanic—preferred candidate won only five times. /d. § 20 (Palmer Report); IRX-P Tr.
168:8—-10 (Palmer). And the few minority-preferred candidates that won prevailed by very narrow
margins. See IRX-T at 12, tbl. 3 (Palmer Report). These victories are also quite dated. Of the city,
state, and district-wide elections that Dr. Palmer analyzed, no Black and Hispanic—preferred
candidate has prevailed within CD-11 since 2018, and voting within the district has become
increasingly racially polarized since. /d. 4 20, fig. 3 (Palmer Report). '3

Unable to refute Dr. Palmer’s conclusions on their own terms, Intervenors offered the
testimony of Dr. Voss to undermine the credibility of Dr. Palmer’s analysis, suggesting that his

methods—Ilong regarded as the “gold standard” in redistricting cases, Ala. State Cor.f. ¢f NAACP

15 Dr. Palmer was cross-examined on his decision not to include the 2018 and 2020 U.S. House
races in his analysis, see IRX-P Tr. 197:11-199:13 (Palmer), a point Intervenors raise again here,
Int. Br. at 11. Dr. Palmer explained that he made this choice because those eclections were
conducted “under different [district] boundaries.” Id. at 197:14-15 (Palmer). Even accounting for
those elections, however, the Black and Hispanic candidate of choice prevailed within CD-11 in
only six of 22 elections. /d. at 237:16-25 (Palmer). And it is still the case that no Black and
Hispanic—preferred candidate has prevailed within the district since 2018. See id.; see also IRX-T
920, fig. 3 (Palmer Report).
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v. Alabama, 612 F. Supp. 3d 1232, 1275 n.27 (M.D. Ala. 2020)—were unreliable. But when
pressed, Dr. Voss ultimately walked back key conclusions from his report, IRX-P Tr. 667:6—-668:2
(Voss), conceded his own analysis produced anomalous results, id. at 665:1-8 (Voss), and
ultimately conceded that his own analysis likewise showed polarized voting across racial groups,
id. at 647:5-16 (Voss). Supreme Court—rightly—credited Dr. Palmer’s testimony and rejected
Dr. Voss’s. See IRX-A at §-9 (concluding that Dr. Palmer’s testimony “clearly demonstrated”
racially polarized voting). And those factual findings are entitled to significant deference in this
Court. See, e.g., Bradley v. St. Clare’s Hosp., 648 N.Y.S.2d 803, 814 (App. Div. 3d Dep’t 1996)
(“[W]e accord great weight to [the Supreme Court’s] resolution of credibility issues as well as its
assessment of the weight of the evidence and will not disturb its resolution of these issues when
supported by a fair interpretation of the evidence.”).

2. Ample evidence supports a finding that remaining totality factors

demonstrate that Black and Hispanic Staten Islanders lack equal
electoral opportunities.

After examining all of the evidence adduced in the parties’ briefs, expert reports, and at
trial, Supreme Court also came to the reasonable conclusion—indeed the only conclusion that the
record evidence supports—that under the “totality of the circumstances,” the “district lines for CD-
11 ‘result in the denial or abridgement of racial or language minority voting rights.”” IRX-A at 12

(quoting N.Y. Const. art. III, § 4(c)(1)).!® The court referred to the particular totality of the

16 In order to examine the totality of the circumstances, Supreme Court looked to the Senate
Factors. IRX-A at 7-8. Those factors are nearly identical to the totality of the circumstances under
the NYVRA. Both the Senate Factors and the racial vote dilution inquiry under the NYVRA ask
courts to consider: the “history of discrimination” in the political subdivision; the extent of racially
polarized voting; the history of discriminatory voting practices; the extent to which minority group
members bear the effects of discrimination in education, employment, health and other
socioeconomic factors, which limit their ability to participate effectively in the political process;
the use of racial appeals in elections; and the extent to which minority group members have been
elected to public office in the jurisdiction. See Gingles, 478 U.S. at 44-45; N.Y. Elec. Law § 17-
206(3). In both analyses, to prove racial vote dilution, “there is no requirement that any particular
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circumstances factors that engendered its conclusion and the record evidence that supports them,
see IRX-A at 9-12, ultimately determining that the majority of the factors—including the history
of discrimination; evidence of racially polarized voting; the use of discriminatory voting
procedures; that Blacks and Hispanics bear the effects of discrimination in factors such as
education and employment that limit their ability to participate politically; the use of racial appeals;
and the limited success of Black and Hispanic political candidates—all weighed in favor of a
finding of racial vote dilution in CD-11.

First, Supreme Court concluded that there is a “history of discrimination against minority
voters in CD-11 [which] still impacts those communities today.” IRX-A at 9. The court cited the
history of government sponsored redlining, of private real estate industry practices that excluded
Blacks and Hispanics from White neighborhoods, and of Black and Hispanic segregation in public
housing in Staten Island. /d. at 9-10 (citing IRX-Q (Sugrue Report)). This conclusion was proper
because Dr. Sugrue presented abundant and entirely undisputed evidence of each of the practices
mentioned. For example, Dr. Sugrue traced the history of redlining and discriminatory housing
practices on Staten Island, see IRX-Q at 16-38, including identifying particular neighborhoods in
Staten Island that were redlined, see IRX-P Tr. 61:5-23 (Sugrue); IRX-Q at 19-22, as well as a
“wide body of scholarship by historians, sociologists, public health experts and other social
scientists, demonstrating that areas that [were] redlined are more likely today to have various
negative socioeconomic indicators, problematic environmental outcomes and problematic health

outcomes.” IRX-P Tr. 61:24-62:7 (Sugrue); IRX-Q at 21-22. Intervenors’ totality of the

number of factors be proved, or that a majority of them point one way or the other.” Gingles, 478
U.S. at 45 (citation omitted); see also N.Y. Elec. Law § 17-206(3) (“Nothing . . . shall preclude
any additional factors from being considered, nor shall any specified number of factors be required
in establishing that . . . a violation has occurred.”). Indeed, all of the factors that the court relied
upon for its conclusion are common to both the federal VRA and the NYVRA.
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circumstances expert, Mr. Borelli, confirmed at trial that nothing in his report “challenges this
body of scholarship,” IRX-P Tr. 796:25-797:6 (Borelli), or the history of discrimination that Dr.
Sugrue identified, IRX-P Tr. 788:17-18 (Borelli).

Supreme Court found that as a result of this discriminatory history, on Staten Island today,
“de facto segregation remains the norm, with moderate segregation rates between Hispanic and
White residents and significant segregation between Black and White residents.” IRX-A at 10.
This racial residential segregation has “largely confined Black people to neighborhoods north of
the Staten Island Expressway with low property values.” Id. at 9. This finding was well supported;
that Staten Island remains racially residentially segregated was demonstrated empirically at trial
and was also undisputed.!’

The court next concluded that Staten Island’s prior use of literacy tests have “had a
particularly negative impact on Black and Latino New Yorkers.” IRX-A at 10. This is evidence of
an additional Senate Factor—a history of the use of discriminatory voting practices, see Gingles,
478 U.S. at 45—and evidence of this practice was also undisputed. See IRX-Q 99 88—89 (Sugrue
Report); IRX-R at 31-32 (Borelli Report) (conceding that “New York required a literacy test in
1921” and noting that “by 1970 the literary test re-emerged as an obstacle to voting”).

The court also found that the “long-term effects of” Staten Island’s discriminatory history
has resulted in significant gaps in the lives of Black and Hispanic populations of Staten Island and

the White population to this day, impacting “‘housing, education, [and] socioeconomic status’ ‘all

17 Using the dissimilarity index, “the most commonly used measure of racial segregation,” IRX-Q
at 14-15, Dr. Sugrue calculated the measure of racial residential segregation for Hispanics and
Whites, which was 42, indicating moderate racial residential segregation, and calculated the
dissimilarity value for Blacks and Whites to be 75, indicating that the groups are highly racially
segregated. /d. at 14-15; IRX-P Tr. 58:22-59:5 (Sugrue). He also demonstrated that the majority
of Blacks and Hispanics live North of the Staten Island expressway, or what many minority Staten
Islanders refer to as the “Mason-Dixon line.” Id. Tr. 55:9-20 (Sugrue); IRX-Q at 13.
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of which are known to have a negative impact on political participation and the ability to influence
elections.”” IRX-A at 10. And the court cited the relevant Senate Factor to which this finding
related. /d. at 11 (finding that Petitioners presented evidence that “minority group members bear
the effects of past discrimination in areas such as education, employment, and health, which hinder
their ability to participate effectively in the political process” to a noteworthy extent (quoting
Gingles, 478 U.S at 44-45.)); see also id. at 10 (identifying evidence of disparities in education,
per capita income, poverty rates, and homeownership). This conclusion was also amply supported,
and the evidence that there remain significant disparities between Blacks and Hispanics as
compared to Whites in education, income, employment, and housing, with Blacks and Hispanics
significantly disadvantaged, was also undisputed. '8

Moreover, for each of these factors, Dr. Sugrue identified a “wide body of scholarship”
that linked lower levels of education, income, employment, and homeownership with decreased
levels of political participation, see IRX-P Tr. 62:2-7; 66:4-12; 69:7-13 (Sugrue)—evidence
which Mr. Borelli failed to rebut. See IRX-P Tr. 67:20—68:7 (Sugrue). Based on these substantial
disparities, there are significantly lower voter turnout rates for Blacks and Hispanics as compared

to Whites. See IRX-T at 9, fig. 6 (Palmer Report) (demonstrating voter turnout disparities of 13%

18 As to education, both Dr. Sugrue and Mr. Borelli demonstrated that Black and Hispanic Staten
Islanders are much more likely to have less than a high school diploma as compared to White
Staten Islanders, and Whites are much more likely to have graduated from college. IRX-Q at 39,
fig. 7 (Sugrue Report); IRX-R at 38 (Borelli Report). As to housing, Dr. Sugrue presented
unrebutted evidence of vast homeownership disparities: Whereas 76.8% of White Staten Islanders
own their homes, only 43.7% of Hispanics only 35.8% of Black Staten Islanders do. IRX-Q 9 79,
fig. 9 (Sugrue Report). Mr. Borelli offered nothing to dispute this evidence. IRX-P Tr. 808:13-25
(Borelli). And both Mr. Borelli and Dr. Sugrue’s data presented significant income disparities
between Blacks and Hispanics compared to Whites. See, e.g., IRX-R at 44 (showing Blacks and
Hispanics have incomes of less than two-thirds than that of Whites). Dr. Sugrue also presented
undisputed evidence of higher levels of unemployment for Blacks and Hispanics as compared to
Whites. IRX-Q at 39, fig. 8.
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and 17% for Hispanics and Blacks respectively as compared to Whites in 2024, and a 20%
disparity for both Hispanics and Blacks as compared to whites in 2022). Where, as here, Petitioners
establish both socioeconomic disparities and lower minority voter participation, “plaintiffs need
not prove any further causal nexus between their disparate socio-economic status and the depressed
level of political participation.” S. Rep. No. 97-417, at 29 n.114 (1982); see also Wright v. Sumter
Cnty. Bd. cf Elections & Registration, 979 F.3d 1282, 1294 (11th Cir. 2020) (holding same).

The court also examined the extent to which minority candidates have been clected to
political office in Staten Island and concluded that it was “low.” IRX-A at 11; see Gingles, 478
U.S. at 45 (examining “the extent to which members of the minority group have been elected to
public office in the jurisdiction”). Again, the evidence on this factor was uniformly supportive of
this conclusion. In his report, and at trial, Dr. Sugrue explained—and Mr. Borelli did not dispute—
that although Black people have lived on Staten Island for more than 200 years, the first Black
candidate to obtain electoral success was Debi Rose, elected to the City Council in 2009. Since
then, only three Black candidates have been elected to any office on Staten Island. IRX-P Tr.
70:17-71:12 (Sugrue); RX-G 99 48-49 (Sugrue Rebuttal). And only one Hispanic person has been
elected to any office on Staten Island in its history. Staten Islanders have never elected a Black
member of Congress, Hispanic City Councilperson, or Hispanic judge. RX-G 99 48-52 (Sugrue
Rebuttal). Courts routinely conclude that this factor weighs in Petitioners’ favor even where there
is greater representation of minority elected officials in the jurisdiction. See Alpha Phi Alpha
Fraternity Inc. v. R¢jfensperger, 700 F. Supp. 3d 1136, 1284 (concluding that Senate Factor 7
“weigh[ed] heavily in favor” of plaintiffs where, among other things, only 12 Black officials had
ever served in Georgia’s congressional delegation), appeal pending, No. 23-13914 (11th Cir.

argued Jan. 23, 2025).
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Finally, Supreme Court found that “both overt and subtle racial appeals are common in
campaigns in CD-11.” IRX-A at 11; see also Gingles, 478 U.S. at 45 (examining “the use of overt
or subtle racial appeals in political campaigns”). When “candidates [make] race an issue on the
campaign trail . . . the possibility of inequality in electoral opportunities increases.” Soto Palmer
v. Hobbs, 686 F. Supp. 3d 1213, 1230 (W.D. Wash. 2023), cert. denied, 144 S. Ct. 873 (2024).
The court’s decision provided three specific examples of such appeals, IRX-A at 11-12, more than
enough on which to base its conclusion. Evidence of additional racial appeals were offered in
Petitioners’ expert reports and at trial. See IRX-Q at 45-52; RX-G at 14-16. Indeed, Intervenors’
own expert cited articles in his report that detailed multiple racial appeals in advertisements
supportive of Representative Malliotakis in her 2020 congressional campaign. See IRX-R at 48
(Borelli); RX-G 99 39-42 (Sugrue Rebuttal). Dr. Sugrue explained that the advertisements
incorporated common tropes in racial appeals, by linking a predominately Black, Staten Island
community group—the Young Leaders of Staten Island—with “[n]egative stereotypical imagery
... includ[ing] depictions of African Americans as criminals,” RX-G 442 (Sugrue Rebuttal), even
though there was “nothing riotous, criminal, or threatening” about the peaceful marches that the
Young Leaders led. IRX-P Tr. 80:3—6 (Sugrue).

In sum, there was no clear error in Supreme Court’s conclusion that, based almost entirely
on upon unrebutted evidence from Petitioners, the totality of the circumstances—including
through use of the Senate Factors—show that Black and Hispanic voting strength is being diluted
in CD-11.

Intervenors attempt to cast doubt on the court’s conclusion by pointing to evidence the
court purportedly failed to consider, but all their claims are either factually incorrect or not relevant

to the totality analysis. Even if they were true or relevant, they would fall far short of demonstrating
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a likelihood of success on the merits. For example, Intervenors repeatedly claim that “there [was]
no evidence to support [the court’s] assertion” that “de facto segregation remains the norm” on
Staten Island, Int. Br. at 28; see also id. at 20 (purporting to find it “remakabl[e]” that the Supreme
Court “credited Dr. Sugrue’s ‘testimony’ that ‘de facto segregation remains the norm’” in Staten
Island). These claims are as puzzling as they are demonstrably false. Intervenors’ own expert
confirmed that Blacks and Whites are highly segregated, and Whites and Hispanics are moderately
segregated on Staten Island. See IRX-P Tr. 797:10-98:18 (Borelli). More importantly, present day
racial residential segregation was just one part of Petitioners’ much larger demonstration of the
history and persistence of racial discrimination on Staten Island. See e.g., IRX-Q at 5-52; RX-G
at 2-26. As discussed, this comprehensive evidence went almost wholly unrebutted at the
evidentiary hearing below.

Intervenors also claim the court erred in failing to discuss that Staten Island has allegedly
made “significant progress” “in addressing racial discrimination,” “has strived to end hate and
discrimination,” Int. Br. at 28, and that there are allegedly more hate crimes committed against
Blacks in Manhattan than Staten Island, Int. Br. at 12. But, of course, that Staten Island has
purportedly made progress or has “strived to end hate and discrimination” does nothing to establish
any totality factor and, even if true, does not counter the extensive evidence of historic and current
discrimination on Staten Island. And Intervenors’ attempt to compare hate crime statistics between
Manhattan and Staten Island misunderstands the relevant inquiry under the totality of the
circumstances analysis. Courts look to the history of the particular jurisdiction at issue to determine
whether the totality factors are satisfied; evidence from other jurisdictions is “irrelevant in
assessing the totality of the circumstances in [the disputed] district.” Gingles, 478 U.S. at 101

(O’Connor, J., concurring in the judgment) (analyzing totality of the circumstances under Section
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2 of the VRA).!? As to hate crimes in particular, the evidence at trial demonstrated 32 arrests from
29 incidents of hate crimes against Black people on Staten Island in the last six years alone. As
Mr. Borelli recognized at trial, even a single “hate crime is . . . appalling,” IRX-P Tr. 785:9-14.

Finally, Intervenors attempt to make hay about the fact that the court did not mention Mr.
Borelli in its decision. See Int. Br. at 20. But there is nothing improper about that, especially
considering that for each of the totality of the circumstances factors on which the court based its
decision, the evidence was largely or entirely unrebutted. Indeed, the implication of Supreme
Court’s order is clear—it credited Dr. Sugrue’s testimony and did not find Mr. Borelli’s limited
and flawed criticisms to be persuasive.

In addition, there was ample reason in the record for the court to credit Dr. Sugrue over
Mr. Borelli. Dr. Sugrue is an award-winning, tenured historian at New York University, whose
scholarship has focused on discrimination, urban history, and civil rights for more than thirty years.
IRX-Q 99 1-4 & app. 1. Dr. Sugrue has performed the totality of the circumstances analysis
multiple times in racial vote dilution cases, every court has found him qualified, and several have
relied on his testimony and analysis. IRX-P Tr. 41:24-42:18 (Sugrue); see also United States v.
City ¢f Eastpointe, 378 F. Supp. 3d 589, 593-95 (E.D. Mich. 2019); United States v. City cf Euclid,
580 F. Supp. 2d 584, 606—07 (N.D. Ohio 2008). Dr. Sugrue’s reports followed historical research

methodology, and he cited and relied on academic literature relevant to the totality of the

19 This misunderstanding of the nature of the appropriate inquiry under the totality of the
circumstances factors plagued much of the evidence Intervenors presented at trial, which attempted
to compare Staten Island with other cities, states, or parts of the country to argue that the
discrimination, disparities in socioeconomic conditions, hate crimes, and racial appeals that Dr.
Sugrue identified in Staten Island was apparently less bad than the discrimination, disparities, hate
crimes or racial appeals elsewhere. See, e.g., IRX-R at 5, 26, 27, 37, 41, 42, 51, 61. But that
evidence was useless in the appropriate inquiry, which is an “intensely local appraisal” of Staten
Island. Gingles, 478 U.S. at 78-79.
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circumstances factors that he addressed in his report. IRX-P Tr. 49:1-15 (Sugrue); IRX-Q at 1-
52; RX-G at 1-26.

By contrast, Mr. Borelli is a partisan politician with no prior experience in racial vote
dilution or civil rights cases, as an expert witness or otherwise. IRX-P Tr. 778:24-779:17 (Borelli).
Prior to his engagement in this case, Mr. Borelli had never performed an analysis of the totality of
the circumstances factors under the New York Constitution, the NYVRA, or Section 2 of the
federal VRA, IRX-P Tr. 779:7-14 (Borelli); indeed, he had never served as an expert in any court
case. And Mr. Borelli’s testimony was replete with the sort of personal anecdotes common to lay
witnesses, not experts. See, e.g., IRX-P Tr. 756:10-22 (Borelli) (discussing selling his
“grandmother’s house to a Pakistani family who moved in a couple of years ago”). His report was
“riddled with errors,” “ignore[d] extensive evidence of past and ongoing discrimination in housing
and policing,” and his opinions were “often not founded upon carefully adduced evidence, reliable
data, or accurate reportage.” RX-G at  64.

Respondents do not challenge the court’s totality analysis, and Intervenors’ critiques of
small portions of the evidentiary record fall far short of meeting their burden of demonstrating a
likelihood of success on the merits of their challenge. Contrary to their claims, the court came to
the only reasonable conclusion that the largely unrebutted evidence supported, which is that the
majority of the Senate Factors demonstrate that under the totality of the circumstances the “district
lines for CD-11 ‘result in the denial or abridgement of racial or language minority voting rights.””

IRX-A at 12 (quoting N.Y. Const. art. III, § 4(c)(1)).

3. Petitioners’ Illustrative Map demonstrated that vote dilution in CD-11
can be remedied.

Finally, expert demographer Bill Cooper presented a version of CD-11 combining Staten

Island and Lower Manhattan, which showed that it is possible to draw CD-11 in a way that allows
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Black and Hispanic voters in the district to influence the outcome of elections, where racially
polarized voting is substantially mitigated, and the Black and Hispanic—preferred candidate often
succeeds. See IRX-S § IV & Ex. H-1 (Cooper Report). In so doing, Mr. Cooper did not expressly
consider race or seek to achieve any racial target. IRX-P Tr. 337:21-338:1 (Cooper). Instead, while
appropriately balancing all traditional districting criteria, Mr. Cooper produced a highly
competitive district where an increased Black and Hispanic population is sufficiently large to
“influence electoral outcomes” in favor of their candidates of choice. See IRX-A at 13. That is all
that the law required of Petitioners to demonstrate a new congressional map is the necessary and
appropriate remedy.

No party disputed that the Illustrative Map would create a highly competitive district,
where if Black and Hispanic voters continue to vote as a bloc for a shared candidate of choice,
their preferred candidate will usually succeed. Respondents’ own expert, Mr. Thomas Bryan,
opined that that under the Illustrative Map, CD-11 would “become[] a dead heat” district, RX-1 4
194 (Bryan Report); see also id. § 201 (Bryan Report), meaning that candidates from different
parties—backed by different coalitions of voters—could win in any given election.

Dr. Palmer’s and Mr. Cooper’s testimony demonstrated that the [llustrative Map represents
a district where “members of the majority help a large enough minority to elect its candidate of
choice.” IRX-A at 14 (quoting Bartlett, 556 U.S. at 13). Dr. Palmer explained that the Illustrative
Map would lead to less racially polarized voting, where an average of 41.8 percent of White voters
would support the Black and Hispanic candidate of choice—a stark contrast to the present, highly
polarized map. IRX-T ¢ 25 (Palmer Report). And under the Illustrative Map, the Black and
Hispanic candidate of choice would succeed in many—but not all—elections, resulting in a

competitive district where different coalitions of voters have a shot at winning. See id. § 26, fig. 5,
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tbl. 3 (Palmer Report). Even so, with less than half of the White voters in the illustrative district
supporting the Black and Hispanic—preferred candidate—an improvement on the intense
polarization under the current CD-11, but a far cry from a full pendulum swing—different political
coalitions would need “to pull, haul, and trade to find common political ground” to succeed.
Johnson, 512 U.S. at 1020. And as Dr. Palmer’s testimony shows, Black and Hispanic voters must
continue voting cohesively to succeed in the district, ensuring these voters are the decisive factor
influencing any electoral victory for their candidate of choice. See IRX-A at 13; IRX-T 49 21-26,
figs. 4 & 5 (Palmer Report).

As Mr. Cooper’s testimony showed, the Illustrative Map likewise complied with other
traditional redistricting criteria, further proving that a remedial district in this case is both possible
and required.?® The Illustrative Map ensures that CD-10 and CD-11 would maintain equal
populations, IRX-S 4 26 (Cooper Report); it is contiguous via the Staten Island Ferry, on which
tens of thousands of New Yorkers traverse Upper New York Bay on a daily basis, id. 1922, 37; it
is reasonably compact according to traditional metrics, particularly as compared to other districts
in New York, id. 94 52-58; it respects preexisting boundaries and subdivisions by maintaining the
same number of borough splits as the existing map and respecting neighborhood boundaries, id.
9 61; and it respects existing communities of interest—even improving upon the existing plan by
uniting Chinese-American communities of interest across Brooklyn in CD-10 with Sunset Park
and Chinatown, consistent with members of this community’s advocacy before the IRC, id. § 59;

IRX-P Tr. 291:1-292:8.

2 In New York, these criteria include equal population, see N.Y. Const. art. III, § 4(c)(2);
contiguity, see id. art. 1II, § 4(c)(3); compactness, see id. art. III, § 4(c)(4); not discouraging
competition or favoring one party over another, see id. art. 1II, § 4(c)(5); and consideration of
communities of interest and political subdivisions, see id.
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To be sure, Respondents’ and Intervenors’ experts quibbled with how the Illustrative Map
measured against these criteria, disputing whether it is the best configuration of the district or
whether it improves upon the current plan. But all that Petitioners had to show was that another
permissible configuration could be drawn that would remedy the vote dilution the Supreme Court
decisively concluded Petitioners had already proven. See Clarke, 237 A.D.3d at 39 (explaining
that NY VRA plaintiffs must establish that it is feasible to enact an “alternative” map that “would
allow the minority group to ‘have equitable access to fully participate in the electoral process’
(quoting N.Y. Elec. Law § 17-206(5)(a))). The Illustrative Map accomplishes just that. And as
explained in the section below, Supreme Court’s order properly leaves to the Legislature the
question of what configuration of CD-11 best remedies vote dilution while respecting traditional
redistricting criteria.

D. Supreme Court’s remedial order properly entrusts the IRC and the

Legislature with drawing an appropriate new district and does not violate
federal law.

The Constitution requires that when a court invalidates a redistricting plan “the legislature
shall have a full and reasonable opportunity to correct the law’s legal infirmities.” N.Y. Const. art.
I, § 5. It also provides that “at any other time a court orders that congressional or state legislative
districts be amended, an independent redistricting commission shall be established to determine
the district lines for congressional and state legislative offices.” Id. art. 111, § 5-b(a). In recognition
of these constitutional provisions—and respecting the Legislature’s role in drafting congressional
district plans—Supreme Court ordered the IRC to prepare a new congressional districting map for
submission to the Legislature. IRX-A at 18. If this Court lifts the automatic stay, the IRC and the
Legislature will be able to fully fulfil their constitutional duties and enact a map that does not dilute

the voting strength of Black and Hispanic voters.
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Respondents and Intervenors make two arguments as to the court’s remedy; first, that it
violates the Elections Clause of the U.S. Constitution; and second, that the order amounts to an
unconstitutional racial gerrymander. Neither claim succeeds.

1. Supreme Court’s remedy does not violate the Elections Clause.

Nothing in Supreme Court’s order below violates the Elections Clause of the U.S.
Constitution. That clause provides that each state Legislature shall “prescribe[]” “[t]he Times,
Places and Manner of holding Elections for Senators and Representatives,” but reserves to
Congress the right “at any time by Law [to] make or alter such Regulations, except as to the Places
of chusing Senators.” U.S. Const. art. I, § 4, cl. 1. State legislatures act under the authority granted
to them in the Elections Clause when they enact congressional districting plans.

Pointing to the U.S. Supreme Court’s recent decision in Moore v. Harper, Intervenors
wrongly insist that Supreme Court’s order transgressed the Elections Clause by intruding up the
Legislature’s redistricting authority. See Int. Br. § 1.D. But, as a threshold matter, Intervenors gloss
over Moore’s primary conclusion; namely, that “State courts retain the authority to apply state
constitutional restraints when legislatures act under the power conferred upon them by the
Elections Clause.” Moore v. Harper, 600 U.S. 1, 37 (2023). That is precisely what occurred here.
Indeed, New York law contemplates that state courts will review state redistricting plans for state
law violations. Article III, Section 5 empowers state courts “[i]n any judicial proceeding relating
to redistricting of congressional or state legislative districts,” to invalidate “any law establishing
congressional or state legislative districts found to violate the provisions of this article.” N.Y.
Const. art. III, § 5. Supreme Court’s order below properly exercised this review authority, and in
doing so complied with Moore’s proscription that a “state legislature may not create congressional
districts independently of requirements imposed by the state constitution with respect to the

enactment of laws.” Moore, 600 U.S. at 26 (internal quotation marks and citation omitted).
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Nevertheless, Intervenors claim that by reading Section 4(c)(1) to allow for crossover
districts to remedy racial vote dilution, the court “impermissibly distort[ed] state law” and
“disrespect[ed]” the role of the state Legislature. Int. Br. at 4748 (citation modified). As explained
above, that argument is wrong on the merits. See supra § 1.B (discussing Article III’s text, the
legislature’s understanding of Article III, and caselaw analyzing Article III’s scope, all of which
interpret the constitutional provision to be broader than the federal VRA). But more fundamentally,
mere disagreement with a state court’s interpretation of a state constitution does not amount to an
Elections Clause violation, as Moore confirms. 600 U.S. at 26. And that is particularly true where,
as here, state law expressly charges courts with such a task. See N.Y. Const. art. III, § 5.
Intervenors’ suggestion that Supreme Court’s order “disrespected” the Legislature is particularly
outlandish, given that Legislature itself confirmed in the NYVRA that New York’s “constitutional
guarantees” like Section 4(c) “substantially exceed the protections for the right to vote provided
by the constitution of the United States.” N.Y. Elec. Law § 17-200. Further still, the only legislators
who are parties to this case—Senate Majority Leader and President Pro Tempore Stewart-Cousins
and Assembly Speaker Heastie—share Petitioners’ view of Section 4(c). See IRX-J at 3. Indeed,
the only party here that risks disrespecting the Legislature are the Intervenors, who insist that New
York enacted Section 4(c) to be nothing more than a pointless redundancy of existing federal law.
In contrast, reading Section 4(c) as broader than the federal VRA, and to permit a crossover district
remedy, as the decision below did, furthers the Legislature’s own interpretation of Section 4(c).

Next, Intervenors erroneously claim that Supreme Court’s “sua sponte” interpretation of
Section 4(c) constitutes a “radical departure” from New York’s principles of constitutional
interpretation, and that the court should instead have “examine[d] the law of the State as it existed

prior to the action of the state court.” Int. Br. at 47-48. This confused argument makes little sense.
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First, all parties agree this case presents a matter of first impression, so it is far from clear what
preexisting state law Intervenors expected the court below to draw upon. Moreover, Supreme
Court did root its holding in existing state law, by concluding that Section 4(c)—like the
NYVRA—eschews the majority-minority requirement Intervenors and Respondents seek to
impose upon it. See Clarke, 237 A.D.3d at 25, 37-38 (recognizing that the “NYVRA . . . does not
require the first Gingles precondition,” and that the U.S. Supreme Court “has never said that
[Gingles factor 1] was required by the constitution, as opposed to resulting from a statutory
interpretation of section 2”). It is also unclear what Intervenors mean by “sua sponte”—nothing
about the court’s decision to interpret Section 4(c) was of its own accord; Petitioners as well as
Respondents and Intervenors asked the court to construe Article III in the first instance.
Accordingly, there is nothing surprising about Supreme Court’s articulation of a legal standard for
Section 4(c). And contrary to Intervenors’ claims, Supreme Court did not simply invent that
standard whole cloth; rather, all of the clements of the crossover district that the court established
came from decisions of the U.S. Supreme Court. See IRX-A at 13—15 (citing LULAC v. Perry, 548
U.S. 399 (2006)).

Nor does the court’s remedy here “arrogate[] to [the court] the power vested in state
legislatures to regulate federal elections.” Int. Br. at 47. The court did not purport to draw new
district lines on its own, nor did it simply adopt Petitioners’ Illustrative Map. Rather, in recognition
of the principal role the IRC and Legislature play in drawing New York’s congressional maps, it
ordered those bodies to enact a new congressional plan pursuant to the procedures in the
Constitution. See IRX-A at 15-18.

In sum, Supreme Court properly construed and applied a duly-enacted provision of the

New York Constitution—a task consistent with its duties. See Pecple ex rel. Adsit v. Allen, 42
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N.Y. 378 (1870) (“The constitution, as well as the statutes, is the law of this State, and it is the
duty of courts to decide upon and construe the former, as well as the latter.”); see also Moore, 600
U.S. at 34 (“State courts are the appropriate tribunals . . . for the decision of questions arising under
their local law, whether statutory or otherwise.” (alteration in original)). While Intervenors
complain the court went too far in construing Section 4(c) to permit crossover districts, that hardly
amounts to an Elections Clause violation, particularly given the U.S. Supreme Court’s recognition
that state legislatures are free to provide for the creation of crossover districts “as a matter of
legislative choice or discretion.” Bartlett, 556 U.S. at 23. Here, Supreme Court merely recognized
that the Legislature and New York voters accepted Bartlett’s invitation to do so. Intervenors’
disagreement with the court’s construction does not transform its holding into a violation of the
Elections Clause.

2. Supreme Court did not order the IRC to propose or the Legislature to
enact a racial gerrymander.

Intervenors next contend that Supreme Court effectively ordered the IRC—and ultimately
the Legislature—to violate the Equal Protection Clause of the U.S. Constitution by compelling the
creation of a racial gerrymander. That argument is both premature and fails on its own terms. To
start, Respondents’ and Intervenors’ equal protection arguments put the cart before the horse—
they must wait to see what the remedial district actually looks like before rushing to declare it
unlawful. See, e.g., Black Voters Matter Capacity Bldg. Inst., Inc. v. Byrd, No. 2022-CA-666, 2023
WL 5695485, at *10-11 (Fla. Cir. Ct. Sep. 02, 2023) (rejecting racial gerrymander defense because
“there [is] no specific district under which this Court could evaluate whether racial gerrymandering
occurred” and proponents could not show “that any remedial district” would “necessarily” be a
racial gerrymander), rev’d on other grounds, 375 So. 3d 335 (Fla. Dist. Ct. App. 2023). Supreme

Court was therefore right not to consider whether a yet-to-be-drawn district is a racial gerrymander.

47
289a




And because Respondents and Intervenors do not yet even have any map to challenge, their equal
protection arguments stand little chance of success on appeal.

The argument also fails on the merits. Intervenors and Respondents argue that because the
court’s order below referred to race, whatever district the IRC and Legislature adopt will
necessarily trigger strict scrutiny. See Resp. Br. at 25-27; Int. Br. at 41. This argument
misunderstands remedies in racial vote dilution cases and flouts decades of precedent. The U.S.
Supreme Court “never has held that race-conscious state decisionmaking is impermissible in all
circumstances.” Shaw v. Reno, 509 U.S. 630, 642 (1993) (emphasis omitted). “Redistricting
legislatures will . . . almost always be aware of racial demographics; but it does not follow that
race predominates in the redistricting process.” Miller v. Johnson, 515 U.S. 900, 916 (1995); see
also Shaw, 509 U.S. at 646. The U.S. Supreme Court has therefore rejected the “contention that
mapmakers must be entirely ‘blind’ to race” when drawing districts to comply with the Voting
Rights Act, Allen v. Milligan, 599 U.S. 1, 33 (2023) (plurality opinion), and reaffirmed “[t]he line
that we have long drawn . . . between consciousness and predominance” of race, id.

Instead, “[f]Jor strict scrutiny to apply,” a challenger “must prove that other, legitimate
districting principles were ‘subordinated’ to race.” Diaz v. Silver, 978 F. Supp. 96, 116-17
(E.D.N.Y. 1997) (per curiam) (alteration in original), ¢;f’d, 522 U.S. 801 (1997). And doing so
requires looking at an actual district—not merely an abstraction. The racial-predominance inquiry
is a “holistic analysis” that cannot turn purely on the fact that a district is drawn to remedy
otherwise unlawful dilution of minority voting strength. See, e.g., Bethune-Hill v. Va. State Bd. cf
Elections, 580 U.S. 178, 192 (2017) (“[T]he use of an express racial target” is just one factor courts
consider as part of a “holistic analysis” of racial predominance.); Easley v. Cromartie, 532 U.S.

234, 241 (2001) (“Race must not simply have been a motivation for the drawing of a majority-
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minority district, but the ‘predominant factor’ motivating the legislature’s districting decision.”
(citation modified)). And as the U.S. Supreme Court has held, a district’s compliance with
traditional redistricting criteria indicates that race did not predominate in the drawing of a district
and “may serve to defeat a claim that a district has been gerrymandered on racial lines.” Shaw, 509
U.S. at 647; see also Milligan, 599 U.S. at 31 (plurality opinion) (finding that race did not
predominate where mapmaker considered race but also considered traditional redistricting
criteria); Miller, 515 U.S. at 928 (O’Connor, J., concurring) (requiring party asserting racial
gerrymandering claim to demonstrate “substantial disregard of customary and traditional
districting practices”). Here, Respondents and Intervenors simply have no idea whether or how the
IRC’s remedial will comply with traditional redistricting criteria because it does not exist yet.
Respondents wrongly claim that the court’s reference to “adding Black and Latino voters
from elsewhere” to a remedial district containing Staten Island “alone establishes that race is the
predominant” and “determinative” factor in any map that the Legislature will eventually adopt.
Resp. Br. at 26. At most, however, that establishes awareness of race, but map drawers will be
aware of race in every remedial district created in response to a racial vote dilution claim. See
Allen, 599 U.S. at 32-33. In Allen v. Milligan, the Court declined to adopt the “flaw[ed]” view that
districts drawn to remedy vote dilution under Section 2 of the VRA necessarily trigger strict

9

scrutiny because “they were designed to hit ‘express racial targets,’” regardless of the mapmakers’
treatment of other traditional, race-neutral redistricting criteria. /d. at 32—-33 (alteration omitted).
It recognized the fallacy in that approach: were the Court to credit such an approach, “racial
predominance [would] plague[] every single illustrative map ever adduced” to show that racial

vote dilution can be remedied. /d. at 33. But as the Court aptly pointed out, “[t]hat is the whole

point of the enterprise.” /d. That “express racial targets” in Allen were insufficient to trigger strict
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scrutiny there, makes clear that the court’s reference to including an unspecified number of Black
and Hispanic voters among the many additional voters that “must be joined” with Staten Islanders
to constitute a properly sized and properly constituted congressional district, IRX-A at 12, also
does not trigger strict scrutiny.

In addition, nowhere in the decision below did Supreme Court purport to instruct the
Legislature to ignore other redistricting criteria. This matters because for strict scrutiny to apply,
a challenger “must prove that the State ‘subordinated’ race-neutral districting criteria such as
compactness, contiguity, and core preservation to ‘racial considerations.”” Alexander v. S.C. State
Corf. cfthe NAACP, 602 U.S. 1, 7 (2024) (citation omitted). To assume that the legislature will
invariably do so—as Respondents’ and Intervenors’ arguments do—flips the operative
presumption in racial gerrymandering claims on its head. The Supreme Court has made clear that
“in assessing a legislature’s work” in a racial gerrymandering claim, courts must “start with a
presumption that the legislature acted in good faith.” Id. at 6. Indeed, “courts must exercise
extraordinary caution in adjudicating claims that a State has drawn district lines on the basis of
race.” Id. at 7 (internal quotation marks and citation omitted). Assuming the Legislature will do so
before it has even attempted to draw a new map ignores these commands.

Nor does Supreme Court’s conclusion that minority voters should have influence in the
selection of candidates impermissibly “turn[] entirely on the racial composition of the electorate”
and therefore purportedly require strict scrutiny. See Resp. Br. at 26. That requirement simply
ensures that the remedial district will remedy the racial vote dilution by “increas[ing] the influence
of minority voters,” whose votes the court has already found to be diluted. IRX-A at 27. In this
way, the remedy is no different than a remedial district created under the federal VRA. Under the

VRA, the purpose of “the creation of [a] majority-[minority] district[]” is to “enhance the influence
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of [minority] voters” in that district. Voinovich v. Quilter, 507 U.S. 146, 154 (1993). Nevertheless,
“[s]trict scrutiny does not apply . . . to all cases of intentional creation of majority-minority
districts.” Bush v. Vera, 517 U.S. 952, 958 (1996) (plurality opinion) (emphasis added); see also
Clarke, 237 A.D.3d at 22, 34 (For “decades [the Supreme] Court and the lower federal courts . . .
have authorized race-based redistricting as a remedy” to racial vote dilution under the Federal
Voting Rights Act, but “[n]o court has ever suggested . . . that strict scrutiny applies to section 2 .
...” (citation omitted) (quoting Sanchez v. City ¢f Modesto, 145 Cal. App. 4th 660, 682 (2006))).
So too here. That the standard for the creation of a crossover district ensures that minority voters
will have influence in the remedial district does not automatically subject any district created under
it to strict scrutiny.

Even if strict scrutiny were to apply, a properly drawn map that remedies the dilution of
Black and Hispanic voters could meet that standard. Contrary to Respondents’ and Intervenors’
claims, see Resp. Br at 27, Int. Br. at 43, the IRC, and ultimately the Legislature, would have a
compelling interest to consider race in redrawing the map in response to the Supreme Court’s
order. The U.S. Supreme Court has long “assumed that complying with the [federal] VRA is a
compelling state interest,” Abbott v. Perez, 585 U.S. 579, 587 (2018), and there is no reason to
treat compliance with the New York Constitution’s racial vote dilution prohibition any differently.
Indeed, the state of New York also has a “compelling governmental interest[]” in “eliminat[ing]
discrimination against . . . minorities.” N.Y. State Club Ass’nv. City c¢f New York, 69 N.Y.2d 211,
223 (1987), ¢,f’d, 487 U.S. 1 (1988). And the U.S. Supreme Court has made clear that racial

discrimination in voting is “an insidious and pervasive evil” that requires “stern[] and . . . elaborate
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measures” to fight it. South Carolina v. Katzenbach, 383 U.S. 301, 309 (1966).2! Nothing in the
U.S. Supreme Court’s extensive body of law would justify finding that a state’s interest in abiding
by its own constitution is somehow less compelling than respecting federal statutory law. And
Respondents and Intervenors cite none.

Any remedial district the Legislature enacts is also likely to satisfy narrow tailoring.
Respondents’ and Intervenors’ arguments to the contrary omit the U.S. Supreme Court’s well-
established standard for assessing narrow tailoring in vote-dilution cases. In the VRA context, the
Supreme Court has held that “a State’s consideration of race in making a districting decision is
narrowly tailored and thus satisfies strict scrutiny if the State has ‘good reasons’ for believing that
its decision is necessary in order to comply with the VRA.” Abbort, 585 U.S. at 587 (citation
omitted). Put differently, “to meet the ‘narrow tailoring’ requirement,” a state must show “that it
had “a strong basis in evidence’ for concluding that the [operative racial vote dilution provision]
required its action.” Cooper, 581 U.S. at 292. As explained supra § 1.C.2, the legislature would
have such a “strong basis in evidence” to draw a remedial map because of Supreme Court’s
conclusion (based on a substantial body of unrebutted evidence) that under the totality of the
circumstances Black and Hispanic voting strength was being diluted in CD-11. This showing
plainly supplies the requisite “good reasons” in support of a remedial map. See Rose v. Sec’y, State
¢f Ga., 87 F.4th 469, 477 (11th Cir. 2023) (“In the context of . . . single-member districts, if vote

dilution is found, the traditional remedy is to redraw the boundaries of the already-existing single-

2l For this reason, and contrary to Respondents’ and Intervenors’ claims, the substantial
government interest underlying any remedial district would be to remedy the racial vote dilution
identified by the court, and would not rely on “generalized assertion[s] of past discrimination.”
See Resp. Br. at 27; Int. Br. at 43.
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member districts to remove the plan’s dilutive effect.” (citing LULAC, 548 U.S. at 495 (Roberts,
C.J., concurring)).

None of the cases cited by Respondents or Intervenors counsel otherwise. For example,
this case is unlike Cocper, in which the Supreme Court considered whether North Carolina had “a
good reason” to think it would be liable under the VRA if it failed to draw an additional majority-
minority district. See 581 U.S. at 301. There, the Court held that the legislature lacked “good
reasons” because there was “no evidence” of “effective white bloc-voting,” which, like under New
York law, is required to establish racial vote dilution. See id. at 302. Here, by contrast, there was
extensive evidence of racially polarized voting in CD-11, including that White voters consistently
voted as a bloc to defeat Black and Hispanic-preferred candidates. See supra § 1.C.1; see IRX-A
at 8-9. And in Wisconsin Legislature v. Wisconsin Elections Commission, the Supreme Court held
that the Wisconsin Supreme Court misapplied strict scrutiny precedent where it approved an
expressly race-based map while “believ[ing] that it had to conclude only that the VRA might
support race-based districting—not that the statute required it.” 595 U.S. 398, 403 (2022). Here,
the record confirms that the current configuration of CD-11 violates the New York Constitution’s

prohibition on minority vote dilution and must be altered to remedy it. See supra § C.2* Although

22 Nor does Respondents’ citation to Students for Fair Admissions, Inc. v. President & Fellows cf
Harvard College, 600 U.S. 181 (2023), move the needle at all here either. Respondents cite SFFA
for the proposition that the court’s redistricting standard lacks any limiting principle, Resp. Br. at
28, but limiting principles abound, including the requirement that petitioners demonstrate racially
polarized voting, that the totality of the circumstances demonstrate the minority group has less
ability to participate in the political process, and that in a remedial district, minority voters are a
decisive voting group. IRX-A at 12; See also Coads v. Nassau County, 86 Misc. 3d 627, 645 (N.Y.
Sup. Ct., Nassau County 2024) (“[S]ecking to equate [racial vote dilution] to affirmative action
programs which have been subject to strict scrutiny . . . is a false equivalence and a misguided
approach.”).
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the remedial map would not properly be subject to narrow tailoring, the evidence provided in
support of Petitioners’ claim would be enough to satisfy it for a properly drawn map.

II. Petitioners will suffer irreparable harm if this Court grants the motion to stay or
leaves any automatic stay in place.

As the foregoing shows, it is Petitioners, not Respondents and Intervenors, who are at risk
of irreparable harm if this Court grants the motion to stay. Petitioners’ votes are being unlawfully
diluted by the current configuration of CD-11, and that infringement upon their right to vote is
quintessential irreparable harm. See Williams v. Salerno, 792 F.2d 323, 326 (2d Cir. 1986)
(explaining any impingement on the right to vote is “irreparable harm”); Hoblock v. Albany Cnty.
Bd. cf Elections, 422 F.3d 77, 97 (2d Cir. 2005) (similar). This is only reinforced by Supreme
Court’s factual findings and the evidence below, which highlighted how voting on Staten Island is
highly polarized by race, see IRX-A at 8-9 (crediting Petitioners’ evidence of racial polarization),
and the difficulties that Black and Hispanic Staten Islanders face in participating in the political

LT

process, see id. at 9—13 (crediting Petitioners’ “testimony” and “empirical data” establishing the
ongoing “impacts” Black and Hispanic voters on Staten Island); see also IRX-T (Palmer Report);
IRX-Q (Sugrue Report).

This irreparable harm is by no means cabined to Petitioners; tens of thousands of other
voters on Staten Island are suffering from unlawful racial vote dilution as well. See IRX-A at 12—
13; see also Hunter v. Hamilton Cnty. Bd. cf Elections, 635 F.3d 219, 244 (6th Cir. 2011)
(explaining public also has a strong interest in the preservation of voting rights). That factual
finding weighs overwhelmingly in favor of ensuring Petitioners can obtain timely relief. As the
Court of Appeals has held, it is simply not acceptable for “the people of this state” to be subjected

“to an election conducted pursuant to an unconstitutional reapportionment.” Harkenrider, 38

N.Y.3d at 521; «f. Clarke v. Town cf Newburgh, 84 Misc. 3d 475, 485 (N.Y. Sup. Ct., Orange
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County 2024) (recognizing the irreparable harm of conducting elections under unlawful district
lines). Granting Respondents and Intervenors their requested stay would therefore inflict
immediate and irreparable harm on Petitioners and other voters in CD-11, making it all but certain
that upcoming elections will be conducted under an unlawful map.

Further compounding the prospect of irreparable harm to Petitioners is the automatic
staying of Supreme Court’s executory order to the IRC to draw a remedial map. See CPLR
§ 5519(a). Simply put, the prohibitory injunction Petitioners have obtained will be meaningless if
a constitutional map cannot be drawn in due course—by either the IRC and/or Legislature—to
replace the unlawful current configuration of CD-11. A remedy that never materializes is no
remedy at all. Cf. Bhatnagar v. Surrendra Overseas Ltd., 52 F.3d 1220, 1227-28 (3d Cir. 1995)
(explaining in some instances the “the prospect of judicial remedy becomes so temporally remote
that it is no remedy at all”). Having proven the existence of unconstitutional vote dilution with
overwhelming evidence—credited by Supreme Court—Petitioners are entitled to a map that in fact
redresses their harm. See Harkenrider, 38 N.Y.3d at 521. Accordingly, as explained below, the
automatic stay must be lifted so that the IRC can conduct the work ordered by Supreme Court;
delay on this score is monumentally prejudicial to Petitioners, as it risks depriving them of any
practical relief before the 2026 elections.

In contrast, Respondents and Intervenors present weak evidence of irreparable harm. Their
arguments rely almost entirely on the alleged confusion caused by Supreme Court’s order, and
specifically the fact that the current map is enjoined but that—due to the automatic stay under
§ 5519(a)—the IRC is under no active order to draw new maps. See Resp. Br. at 30-31; Int. Br. at

49-50. But the solution to any such confusion is as simple as it is obvious: this Court can lift the
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automatic stay and permit the IRC to move forward in compliance with Supreme Court’s order,
such that voters, candidates, and the parties all have clear and settled district lines. See ir.fra § 111.

The only answer Respondents and Intervenors have to this clean and straightforward
solution is to argue it is not practicable to draw a new map in time. That is obviously wrong. In
Harkenrider, the Steuben County Supreme Court first declared New York’s congressional maps
unlawful in late March of a midterm election year—more than two months later than Supreme
Court’s order here—and a remedy was put into place for that election. See Harkenrider v. Hochul,
204 A.D.3d 1366 (4th Dep’t 2022). While the remedy there required moving the date of New
York’s congressional primary elections, there is little prospect of similar disruption here given the
much earlier date of the Supreme Court’s order. See, e.g., Stavisky Aff. 4 5(a) (observing the
materially later dates of decision in Harkenrider). Indeed, Co-Executive Director Stavisky’s
affirmation more broadly explains why relief here is feasible and why a stay would prove very
disruptive to the Board’s preparations for the 2026 elections. See generally Stavisky Aff.

Finally, Intervenors passingly suggest they further face the prospect of irreparable harm
because any district drawn by the IRC will be a racial gerrymander. See Int. Br. at 51-52. But as
explained elsewhere, those concerns are entirely speculative and premature—no new district even
exists at this juncture. Moreover, New York voters—through their adoption of the 2014
redistricting amendments—have designated the IRC and the Legislature as the proper authorities
for drawing congressional districts. See N.Y. Const. art. III, § 5. Intervenors cannot establish
irreparable harm by simply assuming those lawfully-charged bodies will carry out their duties in
a harmful manner. See Lesser v. State, 27 A.D.2d 642, 642 (4th Dep’t 1966) (“We cannot now
speculate as to what the State may do or presume that the State will at some future time act

unlawfully. If it does the claimant may seck an appropriate remedy at that time.”); see also Linde
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v. Arab Bank, PLC, 706 F.3d 92, 117 (2d Cir. 2013) (rejecting theory of irreparable harm that
relies upon speculation). And the IRC—and surely the Legislature—are entitled to a presumption
that they will act lawfully and in good faith. See Magnotta v. Gerlach, 301 N.Y. 143, 149 (1950)
(“The general presumption is that public officials, as well as boards, act honestly and in accordance
with law.”); Entergy Nuclear Indian Point 2, LLC v. N.Y. State Dep’t ¢f Env’t Conservation, 23
A.D.3d 811, 813-14 (2005) (explaining that “[a]ctions []taken by an administrative entity are
cloaked with a presumption of regularity” and thus are “presumed to be valid unless proven
otherwise” (first alteration in original) (citations omitted)).

1. The Court should exercise its discretion to lift any automatic stay under § 5519 so
that the IRC can implement a proper remedy and prepare for the 2026 elections.

In view of the foregoing, the Court should not only deny Respondents’ and Intervenors’
motions to stay—it should also lift any automatic stay currently preventing the IRC from
completing its duty to draw a remedial map. This Court has discretion under CPLR § 5519(c) to
“vacate, limit or modify” automatic stays. Vacatur is warranted where a moving party is likely to
prevail on appeal, and the pendency of an automatic stay causes it “[u]lndue hardship.”
McLaughlin, 4 Misc. 3d at 969; see also see also DeLury, 48 A.D.2d at 405 (listing irreparable
harm and likelihood of success as factors for lifting automatic stay). Vacatur is especially
warranted where “the public interest and welfare require” it. Freeman, 33 A.D.2d at 975.

This case squarely fits the circumstances warranting vacatur. In addition to being likely to
prevail on appeal, supra Arg. § 1, Petitioners will be irreparably harmed should New York be left
without a lawful map in time for the 2026 elections, supra Arg. § II. The most orderly way to

prevent that irreparable harm is to ensure that the IRC’s remedial process can be timely completed
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now.>* Otherwise, Petitioners will be denied an effective remedy and again forced to vote under
maps drawn in contravention of the State’s constitution, an outcome Intervenors themselves seem
to acknowledge. Int. Br. at 4 (suggesting relief will follow only “after the 2026 elections” should
Petitioners prevail on appeal).

Respondents, by contrast, will suffer no irreparable harm should the Court vacate the
automatic stay, because allowing the IRC to draw a remedial map in accordance with the trial
court’s order will still permit time to return to the “status quo” in the unlikely event Respondents
and Intervenors prevail. State v. Town ¢f Haverstraw, 219 A.D.2d 64, 65 (2d Dep’t 1996). In other
words, permitting the IRC to simply proceed with its work will not necessarily grant Petitioners a
“benefit[] from the order . . . while the loser appeals.” Lopez v. N.Y.C. Hous. Auth., 178 Misc. 2d
719, 720 (N.Y. Civ. Ct. 1998). In contrast, if Supreme Court’s order is later affirmed without
undertaking the preparation necessary to enact a remedial map, the impending elections will face
the exact kind of “chaos” Respondents and Intervenors warn of. Int. Br. at 49; Resp. Br. at 31.
Moreover, holding up the IRC’s work does nothing to advance the rationale underlying New
York’s automatic stay provision, which is to “stabilize the effect of adverse determinations on
governmental entities.” Summerville v. City ¢f New York, 97 N.Y.2d 427, 434 (2002). Here, the
only existing threat to the stability of New York’s elections is the stay preventing the IRC from

even beginning the process of remedying the State’s unlawful congressional map.

23 In the event that the Legislature is unable to pass a remedial map with enough lead time before
the 2026 election, judicial remedies may still be available—namely, appointing a special master
to implement a new remedial map on its own. The Court of Appeals took that approach in
Harkenrider, when it invalidated the 2021 congressional and state senate maps as both
procedurally and substantively unconstitutional. 38 N.Y.3d at 517, 520. Since then, however the
First Department has indicated that court-enacted maps are appropriate only where “time
constraints created by the electoral calendar” make a legislative remedy impossible.
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This case also presents the precise conditions under which vacatur directly serves the
“public interest.” Freeman, 33 A.D.2d at 975. As an initial matter, the public interest and welfare
certainly require New Yorkers to have some lawful congressional map in the middle of an election
year. Cf. Perry v. Perez, 565 U.S. 388, 392 (2012) (per curiam) (noting the federal constitution
makes drawing congressional lines “primarily the duty and responsibility of the State”). Second,
Petitioners prevailed in their challenge to New York’s congressional map under Article 111, Section
4(c)(1)—which the public itself voted to adopt into the State’s constitution. In outlawing the
practice of racial vote dilution, the People declared it the interest of the public to root out electoral
maps that result in less opportunity for minorities to participate in the electoral process. N.Y.
Const. art. II1, § 4(c)(1). If the stay remains, the Board of Elections will be unable to even “prepare
for the contingency” that, at the conclusion of this litigation, a new map will need to be
implemented in time for the 2026 election. See RX-R (Aff. Raymond J. Riley, IIT) § 26 (emphasis
added); see also Stavisky Aff. § 7 (explaining a stay is “not helpful” to finalizing New York’s
congressional map because it would “literally ensure[] delay should” Supreme Court’s order be
affirmed). Delaying such preparations thus generates a substantial risk that the Board will not be
able to implement a remedial map in time for the 2026 clection. The public interest clearly lies
with vacating the automatic stay and allowing the 2026 elections to be conducted under a remedial,
constitutional map starting immediately.

IV.  The improper requests to bypass this Court should be denied.

Respondents and Intervenors ask this Court to “grant leave to appeal directly to the Court
of Appeals” “in addition” to granting an interim stay. Int. Br. at 52; see also Resp. Br. at 32. That
is an extraordinary request: nothing in New York law purports to authorize direct merits review

by the Court of Appeals where the trial court has not entered final judgment. Intervenors cite no

statute, rule, case, or constitutional provision that would allow this Court to surrender its appellate
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jurisdiction simply because the appealing parties deem their arguments “novel.” Int. Br. 53; Resp.
Br. 34. Allowing Intervenors and Respondents to bypass this Court’s appellate review has no basis
in state law and this Court should reject it.

The circumstances allowing for direct appeal to the Court of Appeals are exceedingly
narrow, and none authorize what Respondents and Intervenors have asked for here. CPLR § 5601
governs appeals to that Court as of right, but the only provision allowing parties to bypass the
Appellate Division requires a “final judgment” and an “order on a prior appeal” from the Appellate
Division. CPLR § 5601(2)(d). No final judgment has been entered by the trial court in this case,
and this Court has not “made an order on a prior appeal in the action which necessarily affects the
judgment.” /d. Indeed, Intervenors concede that this appeal is interlocutory in nature, rather than
from a final judgment. See COA Int. Br. 1, n.1.

Nor does CPLR § 5602, which governs permissive appeals to the Court of Appeals, allow
Respondents and Intervenors to skip this Court’s review based on the importance of the issues
raised. Each provision under CPLR § 5602 authorizes permissive appeal to the Court of Appeals
only “from an order of the appellate division.” CPLR § 5602(a)(1)(1), (a)(2), (b)(1), (b)(2). That
includes the lone provision relied upon by Respondents, which simply permits appeal “from an
order of the appellate division which does not finally determine an action.” Resp. Br. 32 (citing
CPLR § 5602(b)(1) (allowing permissive appeal). Without an order from this Court from which
Appellants can appeal, this Court cannot certify an appeal under CPLR § 5602. And the clear
import of CPLR § 5602 is that the Appellate Division should not even contemplate certifying an
appeal to the Court of Appeals until it has reviewed the appealed from order on the merits—never
mind from the posture of an emergency stay application. Indeed, First Department rules do not

even contemplate the prospect that this Court can authorize an appeal to the Court of Appeals
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before disposing of the appeal on the merits. See CPLR § 1250.16(d)(3)(ii) (explaining that a
“motion for leave to appeal to the Court of Appeals shall, to the extent practicable, be determined
by the panel of justices that determined the appeal” (emphasis added)). Accordingly, this Court
should deny Respondents’ and Intervenors’ improper requests to bypass this Court and resolve this
appeal on the merits in due course after proper briefing and argument. In the meantime, it should
deny the pending motions for a stay, while also lifting the automatic stay so that the IRC can
prepare a remedial map.

CONCLUSION

For the foregoing reasons, the Court should deny Intervenors’ and Respondents’ motion
for a stay and vacate any existing automatic stay of Supreme Court’s decision under CPLR

§ 5519(a).

Dated: February 4, 2026 Respectfully submitted,
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AFFIRMATION OF PERRY GROSSMAN IN SUPPORT OF MOTION
FOR LEAVE TO FILE PROPOSED BRIEF OF AMICI CURIAE

I, PERRY GROSSMAN. an attorney duly admitted to practice before this
Court, affirm under penalty of perjury, including fine or imprisonment, that the
following is true and understand that this document may be filed in an action or
proceeding in a court of law, pursuant to CPLR 2106:

1. I am a member of the bar of the State of New York. I am the Director
of the Voting Rights Project at New York Civil Liberties Union (“NYCLU”). I am
not a party to this action. I am in good standing in the Courts of the State of New
York.

2. The New York Civil Liberties Union, Asian American Legal Defense
and Education Fund, LatinoJustice Puerto Rican Legal Defense and Education
Fund, and NAACP Legal Defense and Educational Fund, Inc. (together, “Amici”)
request permission to submit a brief as amici curiae on the pending motions for a
stay (motions #444 and #445) in the above-captioned appeal.

3. On February 3, 2026, I sent an e-mail to counsel of record for all
parties of to request their consent to seek leave to submit a brief as amicus curiae
in support of no party in this case in this case. Counsel for each party responded

promptly by e-mail that they take no position on amici’s motion.

Background and Procedural History
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4. On October 27, 2025, Petitioner filed their petition against Defendant-
Respondents alleging that New York’s congressional district map SB S8653A,
codified at New York State Law §§ 110-112 (McKinney 2024) creates less of an
opportunity for Black and Latino Staten Islanders than other members of the
electorate to elect a representative of their choice and influence elections in New
York’s 11th Congressional District (“CD-11), in violation of the prohibition
against racial vote dilution in Article III, Section 4(c)(1) of the New York
Constitution.

5. On December 16, 2025, Amici filed a motion by order to show cause
for leave to file a brief of amici curiae in this case, including a copy of the brief
attached as an exhibit to the motion. Index No. 164002/2025, NYSCEF Doc Nos.
137-39. Amici’s brief urged Supreme Court to adopt a standard that ensures that
racial vote dilution claims under the New York State Constitution protect the rights
of minority voters and frustrate attempts to misuse the voting rights laws for
partisan purposes. No party opposed Amici’s motion. Supreme Court granted
Amici’s motion on January 21, 2026 (id. at NYSCEF Doc No. 212) and Amici
filed their brief on the docket (id. at NYSCEF Doc No. 213).

6. On January 21, 2026, Supreme Court ruled in favor of Petitioner and
ordered that the Independent Redistricting Commission reconvene to develop a

remedial congressional redistricting plan by February 6, 2026. Decision and Order
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on Motion, Index No. 164002/2025, NYSCEF Doc. No. 217. In its Decision and
Order, Supreme Court cited and quoted Amici’s brief for the proposition that the
court should set a legal standard applicable to racial vote dilution claims under the
New York State Constitution such that “crossover claims [are not] easily . . .
distorted for partisan maximization.” Id. at 14-15 (citing Index No. 164002/2025,
NYSCEF Doc Nos. 139).

7. This case raises the question of whether the racial vote dilution
protections in the redistricting criteria of the New York State Constitution provide
for more expansive protection against racial vote dilution than the United States
Constitution and Section 2 of Voting Rights Act of 1965. In particular, this case
addresses whether the State Constitution protects against racial vote dilution even
where minority voters must depend on non-minority “crossover” voters to elect the
minority-preferred candidate and, if so, what standard is applicable to those claims.
The decision on appeal raises the further question of how those standards should be
applied in order to ensure that the State Constitution protects the rights of minority
voters and frustrates attempts to misuse the voting rights laws for partisan
purposes.

8. The parties to this litigation have not made a full and adequate
presentation of this issue. To the best of Amici’s knowledge, no party has briefed

the position that crossover claims are cognizable under the New York State
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Constitution and Supreme Court established the correct standard for addressing
those claims, but did not apply that standard correctly.

9. Amici’s proposed brief elucidates that it is an element of a racial vote
dilution claim that a plaintift demonstrate that their illustrative remedial plan
would remedy the alleged dilution. Requiring a showing that a reasonable and
effective remedy is available ensures that there is a causal nexus between the
alleged vote dilution and the challenged districting scheme and that there is at least
one potential remedy that comports with state and federal constitutional
requirements. Failure to require such a showing could permit a finding of vote
dilution that cannot redressed by any lawful alternative practice.

10.  Amici explain the importance of and the authority for requiring a
reasonable and effective remedy as an element of liability in vote dilution cases,
and they offer a standard for assessing whether that element is satisfied by a
proposed “crossover district”—that is, a district in which the protected class is able
to wield electoral influence with the assistance of some majority voters who
“crossover” to support the protected class’s preferred candidates.

11.  Amici also identify the ways in which courts have ensured that racial
vote dilution claims remain distinct from partisan gerrymandering claims. Courts

have long made clear that racial vote dilution should not be an avenue for partisan
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maximization. Amici’s standards for influence and crossover claims seek to

address this concern.

Statement of Interest of Amici

12.  Amici are national and New York-based civil rights and racial justice
groups with extensive experience litigating racial vote dilution claims on behalf of
voters of color and developing voting rights policy. Amici and the communities
that they serve have a significant interest in ensuring that the New York State
Constitution provides effective protection against racial vote dilution. Amici
include counsel who have litigated precedent-setting racial vote dilution claims in
the U.S. Supreme Court and New York federal courts (see e.g. Alexander v SC
State Conf of the NAACP, 602 US 1 [2024]; Allen v Milligan, 599 US 1 [2023];
Thornburg v Gingles, 478 US 30 [1986]; Clerveaux v E. Ramapo Cent. Sch. Dist.,
984 F3d 213, 233 [2d Cir 2021]; Favors v Cuomo, 39 F Supp 3d 276 [ED NY
2014]; Puerto Rican Legal Defense & Educ. Fund v Gantt, 796 F Supp 681 [ED
NY 1992]). Amici also include the counsel who litigated the first racial vote
dilution challenge to a redistricting plan under New York State law (New York
Communities for Change v County of Nassau, Index No. 602316/2024 [Sup Ct,
Nassau County]). Amici submitted a brief earlier in this case, urging Supreme
Court to adopt a standard that ensures that racial vote dilution claims protect the

rights of minority voters and frustrate attempts to misuse the voting rights laws for
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partisan purposes. Amici wish to assist this Court by providing a workable and
constitutional standard for the dilution claim at issue here.

13.  The NYCLU is the New York State affiliate of the American Civil
Liberties Union, and a non-profit, non-partisan organization with more than
112,000 members and supporters. The NYCLU is dedicated to the principles of
liberty and equality enshrined in the United States and New York State
Constitutions. In support of those principles, the NYCLU has litigated on behalf of
voters in cases involving the right of electoral suffrage under New York state law,
including Palla v Suffolk Cnty Bd of Elections (31 NY2d 36 [1972]); Amedure v
State (178 NY3d 220 [3d Dept 2022]); People by James v Schofield (199 AD3d 5
[3d Dept 2021]); New York Communities for Change v County of Nassau (86
Misc3d 627 [Sup Ct, Nassau County]), and in cases involving the proper
interpretation of the New York State Constitution, such as Hernandez v State, (173
AD3d 105 [3d Dept 2019]).

14. The NAACP Legal Defense and Educational Fund, Inc. (“LDF”), is a
non-profit, non-partisan law organization established under the laws of the state of
New York to assist Black people and other people of color in the full, fair, and free
exercise of their constitutional and statutory rights. Founded in 1940 under the
leadership of Thurgood Marshall, LDF focuses on eliminating racial discrimination

in education, economic justice, criminal justice, and political participation, using
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various tools including census data. LDF has represented Black voters as parties in
nearly all the precedent setting redistricting cases in the U.S. Supreme Court and
lower federal courts related to protecting the ability of Black people and other
people of color to fully participate in the political process. See, e.g., Louisiana v.
Callais, No. 24-109 (U.S.); Alexander v. S.C. State Conf. of the NAACP, 602 U.S.
1 (2024); Allen v. Milligan, 599 U.S. 1 (2023); Shelby Cnty. v. Holder, 570 U.S.
529 (2013); Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193 (2009);
Easley v. Cromartie, 532 U.S. 234 (2001); Thornburg v. Gingles, 478 U.S. 30
(1986); Nairne v. Landry, 151 F.4th 666 (5th Cir. 2025); Robinson v. Ardoin, 86
F.4th 574 (5th Cir. 2023); Ala. State Conf. of the NAACP v. Allen, No. 2:21-CV-
1531, 2025 WL 2451166 (N.D. Ala. Aug. 22, 2025); Singleton v. Allen, 782 F.
Supp. 3d 1092 (N.D. Ala. 2025).

15. The Asian American Legal Defense and Education Fund
(“AALDEF”) is a national organization, founded in 1974, that protects and
promotes the civil rights of Asian Americans. By combining litigation, advocacy,
education, and organizing, AALDEF focuses on critical issues affecting Asian
Americans, including the right of Asian American communities across the country
to cast an effective ballot and receive fair representation. AALDEF has
documented the continued need for protection of Asian voters and has litigated

cases under state and federal law, including the John R. Lewis Voting Rights Act of
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New York, to protect the ability of Asian American communities of interest to elect
candidates of their choice, influence the outcome of the elections, and keep
communities whole, often in partnership with Black and Hispanic communities.
Notably, several of these lawsuits involve constitutional and statutory challenges to
redistricting plans that would dilute the vote of Asian communities. See, e.g., N.Y.
Cmtys. for Change v Cnty. of Nassau, No. 602316-2024 (Sup Ct., Nassau Cnty,
Feb. 7, 2024); League of United Latin Am. Citizens v. Abbott, No. 3:21-cv-00259-
DCG-JESJVB (W.D. Tex. Oct. 18, 2021); Favors v. Cuomo, 881 F. Supp.2d 356
(E.D.N.Y. 2012); Diaz v. Silver, 978 F. Supp 96 (E.D.N.Y. 1997).

16. LatinoJustice PRLDEF (“LatinoJustice) (formerly known as the
Puerto Rican Legal Defense and Education Fund) was founded in New York City
in 1972. For over 50 years, LatinoJustice has used and challenged laws to promote
a more just and equitable society by transforming harmful systems, empowering
our communities, and cultivating the next generation of Latino leaders in the fight
for racial justice. LatinoJustice has a long and distinguished history championing
unfettered access to the ballot for Puerto Rican, Latino, and limited English
proficient voters. LatinoJustice has served as a watchdog against attempts to dilute
Latino, Black, and Asian American voting power, most recently helping to secure a
historic settlement in New York Communities for Change v. County of Nassau, a

New York Voting Rights Act case remediating the county’s dilution of the
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collective voting power of Latino, Black, and Asian community members.
LatinoJustice also has a distinguished history of protecting Black and brown New
Yorkers from vote dilution under the federal Voting Rights Act. See e.g. Favors v.
Cuomo, 881 F. Supp.2d 356 (E.D.N.Y. 2012); Rios-Andino v. Orange Cnty., 51 F.
Supp. 3d 1215, 1217 (M.D. Fla. 2014); Garcia v. 2011 Legislative
Reapportionment Comm'n, 559 F. App'x 128, 129 (3d Cir. 2014).

17.  The New York Civil Liberties Union hereby discloses that it is a non-
profit 501[c][4] organization and is the New York State affiliate of the American
Civil Liberties Union. The NAACP Legal Defense and Education Fund, Asian
American Legal Defense and Education Fund, and LatinoJustice PRLDEF disclose
that each is a non-profit 501[c][3] organization.

18. No party or party’s counsel contributed content to the proposed
amicus brief or participated in the preparation of the brief in any other manner. No
party or a party’s counsel or any other person or entity, other than proposed amici,
contributed money that was intended to fund preparation or submission of the

proposed amicus brief.

Request to File Proposed Brief

19.  Amici respectfully request to file the proposed Brief of Amici Curiae,

a true and correct copy of which is included with this submission as Exhibit B.
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NYSCEF DOC. NO.

234

INDEX NO. 164002/2025

RECEIVED NYSCEF: 01/26/2026

2026 and entered in the office of the Clerk of the Supreme and County Court on January 22, 2026.

Respondents hereby appeal from each and every part of said Decision & Order by which they are

aggrieved. Copies of the Notice of Entry of the Decision & Order and Informational Statement are

attached as Exhibit A and Exhibit B, respectively.

Dated: January 26, 2026
Albany, New York

By:
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/s/ Nicholas J. Faso
Nicholas J. Faso, Esq.
Christopher E. Buckey, Esq.
80 State Street, Suite 900
Albany, New York 12207
(518) 788-9440
nfaso@cullenllp.com
cbuckey@cullenllp.com

Attorneys for Respondents Raymond J. Riley
11, Peter S. Kosinski, and Anthony J. Casale
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Appellate Division — First Department Index No. 2026-00384

Pew Pork Supreme Court

Appellate Division — First Department

MICHAEL WILLIAMS, JOSE RAMIREZ-GAROFALO, AIXA
TORRES, and MELISSA CARTY,

Petitioner-Respondents,
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BOARD OF ELECTIONS OF THE STATE OF NEW YORK; et al.,
Respondent-Respondents.
- and -

NICOLE MALLIOTAKIS; EDWARD L. LAI, JOEL MEDINA,
SOLOMON B. REEVES, ANGELA SISTO, and FAITH TOGBA,

Intervenor-Respondents.

PROPOSED BRIEF OF AMICI CURIAE
THE NEW YORK CIVIL LIBERTIES UNION, THE NAACP LEGAL
DEFENSE AND EDUCATION FUND, LATINOJUSTICE PRLDEF, AND
THE ASIAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND

IN SUPPORT OF NO PARTY

(Counsel for Proposed Amici listed on next page)

Dated: February 4, 2026 New York, N.Y.
New York County Supreme Court Index No. 164002/2025
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Perry M. Grossman Deuel Ross John Cusick
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INTEREST OF AMICI CURIAE

Amici are national and New York-based civil rights and racial justice groups
with extensive experience litigating racial vote dilution claims on behalf of voters of
color and developing voting rights policy. Amici and the communities that they
serve have a significant interest in ensuring that the New York State Constitution
provides effective protection against racial vote dilution. Amici include counsel who
have litigated precedent-setting racial vote dilution claims in the U.S. Supreme Court
and New York federal courts (see e.g. Alexander v SC State Conf of the NAACP, 602
US 1 [2024]; Allen v Milligan, 599 US 1 [2023]; Thornburg v Gingles, 478 US 30
[1986]; Clerveaux v E. Ramapo Cent. Sch. Dist., 984 F3d 213, 233 [2d Cir 2021];
Favors v Cuomo, 39 F Supp 3d 276 [ED NY 2014]; Puerto Rican Legal Defense &
Educ. Fund v Gantt, 796 F Supp 681 [ED NY 1992]). Amici also include the counsel
who litigated the first racial vote dilution challenge to a redistricting plan under New
York State law (New York Communities for Change v County of Nassau, Index No.
602316/2024 [Sup Ct, Nassau County]). Amici submitted a brief earlier in this case,
urging Supreme Court to adopt a standard that ensures that racial vote dilution claims
protect the rights of minority voters and frustrate attempts to misuse the voting rights
laws for partisan purposes. Amici wish to assist this Court by providing a workable

and constitutional standard for the dilution claim at issue here.
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INTRODUCTION

Supreme Court identified the correct standard and elements for proving the
State Constitutional racial vote dilution claim at issue. The State Constitution
provides more expansive protection against racial vote dilution than federal law.
Unlike federal law, the State Constitution protects against racial vote dilution even
where minority voters must depend on non-minority “crossover” voters to elect the
minority-preferred candidate. Thus, this Court should affirm the lower court’s
recognition that such “crossover” claims are cognizable under the State Constitution.

Supreme Court, however, ignored an essential prerequisite to proving vote
dilution: evidence that there is an effective remedy for the alleged dilution. To satisfy
this prerequisite, a plaintiff must present a lawful nondilutive remedy against which
the challenged scheme can be measured against. This requirement serves three
important salutary functions. First, it confirms that the challenged redistricting
scheme—and not other factors—is the cause of the racial dilution. Second, it ensures
that the alleged racial vote dilution is redressable with a remedy that is both adequate
and appropriately tailored to state and federal laws. Third, Supreme Court itself

correctly agreed with and quoted Amici in recognizing that this requirement
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guarantees that “crossover claims [are not] easily . . . distorted for partisan
maximization.”!

In the context of a crossover claim, this requirement requires proof from a
petitioner that it is possible to draw a reasonable crossover district that would enable
the minority group to elect their candidates of choice. A proposed district that merely
allows non-minority voters to dictate electoral outcomes at the expense of minority-
preferred candidates in primary elections and general elections would not satisfy this
standard.

But Supreme Court skipped this necessary step in its liability analysis. The
court correctly considered evidence of racially polarized voting and other factors in
its totality of the circumstances analysis (Slip Op. 7-12). But 1t failed to analyze
whether petitioners’ illustrative district would increase the ability of minority voters
to elect their candidates of choice, as opposed to serving as a vehicle for partisan
maximization.

While the court acknowledged that petitioners had submitted an illustrative
remedial plan, it failed to evaluate whether that plan would be a reasonable or

effective remedy under the applicable standard. Instead, the court moved directly to

Y Williams v. State Board f Elections, Index No. 164002/2025, NYSEC Doc No. 217 at 14-15
[Sup Ct, New York County Jan. 21, 2026] [“Slip Op.”].
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ordering the Independent Redistricting Commission to propose a remedial plan (Slip
Op. 15-16).

Before otherwise ruling on the merits of this case then, this Court should first
require Supreme Court to conduct a complete analysis. Supreme Court should have
the opportunity, in the first instance, to determine whether plaintiffs’ illustrative plan
includes an effective remedial crossover district that otherwise complies with state
and federal laws.

As Supreme Court recognized, proper application of this illustrative-map
requirement is necessary to prevent the abuse of “racial vote dilution claims . . . for
the purpose of simply bolstering a political party's power and influence” (Slip Op.
at 15). This 1s important because efforts to maximize partisan advantage in
redistricting have at times resulted in racial vote dilution (see e.g. Pope v County of
Albany, 94 F Supp 3d 302, 317-18, 348-49 [ND NY 2015] [finding that a
Democratic-controlled legislature “packed” Black voters into a few districts to
protect white Democratic incumbents]; Coads v Nassau County, 86 Misc 3d 627
[Sup Ct, Nassau County 2024] [denying summary judgment on claims that
redistricting plan enacted by Republican-controlled legislature packed and cracked
Black, Latino, and Asian voters in enacting a partisan gerrymander]).

Accordingly, while Amici agree that the Supreme Court identified the correct

standard for addressing racial vote dilution claims under the New York State
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Constitution, this case should be remanded to the Supreme Court for a proper
evaluation of whether the petitioners’ illustrative plan provides for an adequate
remedial crossover district.

ARGUMENT

L. Supreme Court Correctly Recognized that the New York Constitution
Protects, and in Some Circumstances Requires, Crossover Districts.

Supreme Court properly recognized that the New York Constitution offers
more expansive protection against racial vote dilution than federal law. States have
a special role in serving as “laborator[ies]” in vindicating the fundamental interest
in maintaining an equitable, functional democratic process (New State Ice Co. v
Liebmann, 285 US 262, 311 [1932] [Brandeis, J., dissenting]). And “it is
characteristic of our federal system that States retain autonomy to establish their own
governmental processes” (Arizona State Legislature v Arizona Indep. Redistricting
Comm’n, 576 US 787, 816 [2015]). The State Constitution reflects New York’s
deeply held value of equitable and inclusive democracy through, among other
provisions, the express protection for the right to vote (NY Const art I, § 1); the
presumption against disfranchisement (id. art I, § 1); and a broader guarantee of
equal protection under the law than the federal Constitution (id. art I, § 11).
Consistent with these values and given the textual differences with federal voting

laws, the court correctly ruled that the State Constitution permits petitioners to bring
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“crossover” claims even though such claims are unavailable under the federal Voting
Rights Act (Slip Op. 5-7, comparing text of NY Const art III, § 4[c][1] to 52 USC §
10301[b]).

This holding squares with federal precedent. In recognition of states’ roles and
independent interests in regulating democracy, states are allowed to draw crossover
or influence districts even when a specific minority community could not comprise
a majority in a given district (see Bartlett v Strickland, 556 US 1, 23 [2009] [“Our
holding that § 2 does not require crossover districts does not consider the
permissibility of such districts as a matter of legislative choice or discretion.”]).

Moreover, the U.S. Supreme Court has recognized that, while Section 2 of the
federal Voting Rights Act does not require crossover districts, the statute’s guarantee
of equal electoral opportunity does not mandate that remedial districts must be
majority-minority minority. The federal VRA says nothing about the form in which
equal electoral opportunity must be provided (see Abrams v Johnson, 521 US 74, 93
[1997]; cf. Voinovich v Quilter, 507 US 146, 155 [1993] [noting Section 2 “says
nothing about majority-minority districts”]). Accordingly, remedies short of
majority-minority districts that secure the electoral opportunity that the federal law
guarantees are permissible (see e.g. Singleton v Allen, No. 21-CV-1291, 2023 WL
6567895, at *16 [ND Ala Oct. 5, 2023] [adopting “opportunity” district that is “not

majority Black™]; Ala. State Conf. of NAACP v Allen, No. 2:21-CV-1531-AMM,
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2025 WL 3227673, at *5, *12 [ND Ala Nov. 17, 2025] [adopting 43.9% Black
remedial district]; Montes v City of Yakima, No. 12-CV-3108, 2015 WL 11120964,
at *9, 12 [ED Wash Feb. 17, 2015] [remedial district with a 46% Latino citizen
population]; see also Cooper v Harris, 581 US 285, 305-306 [2017] [the federal
VRA is satisfied with existing crossover district]; Lawyer v Department of Justice,
521 US 567, 573, 581-83 [1987] [court-approved settlement map including
crossover district satisfied the federal law].)

Having correctly established that crossover claims are cognizable under the
New Y ork Constitution, Supreme Court then analyzed petitioners’ claims in this case
as a crossover claim. After considering evidence of racially polarized voting and the
historical and ongoing discrimination faced by Black and Latino Staten Islanders,
Supreme Court concluded that the evidence “provide[d] strong support for the claim
that Black and Latino votes are being diluted in the current CD-11” (Slip Op. 13).

But in reaching that conclusion, the court failed to consider an element of the
claim: It did not assess whether the petitioners had demonstrated that their
illustrative remedial district would provide the electoral opportunity the challenged
district allegedly denies. Although Supreme Court acknowledged that the petitioners
had submitted an illustrative remedial plan, the court neglected to evaluate that plan
as part of its liability analysis and instead proceeded to order a remedy (Slip Op. 15-

16). Yet, as the following section explains, the existence of a reasonable alternative
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district is an essential element of a vote dilution claim, without which petitioners
were not entitled to a remedy. Supreme Court thus erred in finding liability without
making a determination as to this essential element.
II. Supreme Court Erred in Not Requiring Petitioners to Demonstrate
the Existence of a Reasonable Remedy Necessary to a Vote Dilution
Claim.

Racial vote dilution claims require plaintiffs to show that an alternative to the
challenged electoral scheme exists that would remedy the alleged dilution. “After
all, ‘the very concept of vote dilution implies—and, indeed, necessitates—the
existence of an ‘undiluted’ practice against which the fact of dilution may be
measured’” (Clarke v Town of Newburgh, 237 AD3d 14,27 [2d Dept 2025], quoting
Reno v Bossier Parish School Bd., 520 US 471, 480 [1997]). Thus, to prevail on a
claim of vote dilution, a plaintiff must prove not only racially polarized voting and
a lack of minority electoral success, but must adduce “illustrative maps—that is,
example districting maps that [New York] could enact” as the benchmark of an
“undiluted” plan (4llen v Milligan, 599 US 1, 20 [2023]).

The reason this requirement of a reasonable alternative practice is intrinsic to
the liability determination in a vote dilution case is simple: Unless some reasonable
and legally permissible alternative electoral mechanism exists that would remedy

the allegedly dilutive effect of the challenged practice, it cannot be said that “the

protected class ... has less ability to elect its preferred candidate or influence the
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election’s outcome than it would have if the [challenged] system had not been
adopted.” (Clarke, 237 AD3d at 27, citing Pico Neighborhood Association v City of
Santa Monica, 15 Cal 5th 292, 314-15 [2023] (“Pico™)).

Authority from state and federal courts supports the principle that proffering
a reasonable alternative practice is part of a vote-dilution plaintiff’s liability
showing. The California Supreme Court recognized and endorsed the necessity of
proving the existence of an effective remedy as an element of liability in racial vote
dilution cases. In Pico, the California Court addressed whether a plaintiff must prove
as an element of a racial vote dilution claim that their illustrative remedy would
effectively address the dilution. The Pico Court concluded that proving “‘dilution’
requires not only a showing that racially polarized voting exists, but also that the
protected class thereby has less ability to elect its preferred candidate or influence
the election’s outcome than it would have if the at-large system had not been
adopted” (Pico, 15 Cal 5th at 314-15). To make that showing, a racial vote dilution
plaintiff “must identify a reasonable alternative voting practice to the existing ...
electoral system that will serve as the benchmark ‘undiluted’ voting practice” (id. at
315 [citations and internal quotation marks omitted]). A legal standard that omitted
this element of the vote dilution claim, the court explained, “would allow a party to
prevail based solely on proof of racially polarized voting that could not be remedied

or ameliorated by any other electoral system” (id.).
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Federal law under Section 2 of the Voting Rights Act similarly recognizes that
the possibility of an effective remedy is an essential element of a vote dilution claim.
In Gingles, the U.S. Supreme Court first required the plaintiffs in VRA litigation to
demonstrate that “there exists a minority group that is sufficiently large and compact
to constitute a single-member district” (Thornburg v Gingles, 478 US 30, 49 nl6
[1986]). “If it is not” possible to draw a reasonable remedial district, then the
challenged plan “cannot be responsible for minority voters’ inability to elect its
candidates” (id. at 50). More recently, in Milligan, the Court reaffirmed that
plaintiffs must present a “reasonably configured” illustrative plan that “comports
with traditional districting criteria, such as being contiguous and reasonably
compact” (599 US at 18). It is enough that a plaintiff present ““at least one illustrative
map that comport[s] with [federal court] precedents” (id. at 33 [plurality]; see also
id. at 43-44 & n2 [Kavanaugh, J., concurring]).

Finding these state and federal authorities persuasive, in Clarke, the Second
Department construed a state statutory racial vote dilution protection to require
plaintiffs to “show that . . . there is an alternative practice that would allow the
minority group to ‘have equitable access to fully participate in the electoral
process.’”” (237 AD3d at 39, quoting Election Law § 17-206 [5] [a]).

This Court should affirm Supreme Court’s conclusion that vote-dilution

claims, including a crossover or influence claims, are cognizable under the New
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York Constitution. This Court should further hold that an prerequisite requirement
for proving racial vote-dilution under the New York Constitution is evidence of “a
reasonable alternative practice as a benchmark against which to measure the existing
voting practice” (Pico Neighborhood Assn, 15 Cal 5th at 314-15). Here, the
“reasonable alternative practice” would be a remedial crossover district where
minority voters would be able to elect their candidate of choice; and not a plan where
non-minority voters will continue to control and pick the winners in both primary
and general elections (Slip. Op. 15-16).

But Supreme Court did not analyze whether petitioner’s illustrative remedial
plan satisfies this standard, and thus neglects to address whether this element of a
racial vote dilution claim had been met here. This Court should remand for Supreme
Court to make that determination in the first instance, applying the principles
outlined below.

III. Supreme Court Must Assess whether Petitioners’ Proposed Remedy
Provides Greater Electoral Opportunity for Voters of Color and their
Proposal Comports with the Federal and New York Constitutional
Requirements.

When evaluating whether a plaintiff has met their obligation in supplying a
reasonable illustrative remedy, courts must analyze whether (1) the proposed remedy

both provides greater electoral opportunity for the protected class and (i1) comports

with state and federal law, including constitutional requirements.
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A. Supreme Court’s Proposed Remedial Standard Provides the
Appropriate Test for Assessing Electoral Opportunity in a Crossover
Claim.

Supreme Court adopted a standard for assessing whether a remedial map
addresses the identified vote dilution in a crossover case. Although the Supreme
Court did not apply this standard in assessing liability, the opinion below offers an
appropriate framework for analyzing the “reasonable alternative practice” element
of a vote dilution claim in crossover cases.

Under Supreme Court’s standard, a proposed crossover district would satisfy
the “reasonable alternative practice” requirement if it meets three requirements.
First, the protected class of minority voters (including a coalition of voters from two
or more minority groups) must be able to select their candidates of choice in the
primary election (Slip Op. 15). Second, the candidates preferred by the protected
class must usually (but not always) be victorious in the general election (id.). Third,
the remedial district should also increase the influence of minority voters, such that
they are “decisive in the selection of candidates” (id.).

In elucidating this standard, Supreme Court ensured it contained appropriate
guardrails. It explained that, under the second prong of its proposed standard, the
requirement that minority candidates of choice “usually” win a general election is

satisfied “to the extent minority-preferred candidates win more often than not.” As

Supreme Court noted, the standard is the mirror image of the requirement to show
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that, under the challenged practice, minority-preferred candidates are “usually”
defeated (Slip Op. 15, citing Gingles, 478 US at 56). It also comports with federal
law under Section 2 of the VRA (¢f. Abrams v Johnson, 521 US 74,94 [1997] [noting
that a majority-Black district should be maintained when reducing the BVAP
resulted in Black-preferred candidates winning less than half of elections]; Abbott v
Perez, 585 US 579, 617 [2018] [finding that plaintiffs’ alternative map “would not
enhance the ability of minority voters to elect the candidates of their choice” when
the minority-preferred candidate won “7 out of the 35 relevant elections™]).
Supreme Court also emphasized that its standard should be applied to prevent
racial vote dilution claims from being leveraged solely for partisan electoral gain—
that to ensure “crossover districts cannot be used to achieve vote dilution in favor of
a different political party” (Slip Op. 15). One potential way to satisfy this
“gatekeeping condition” would be to require Petitioners to “show that minority
voters 1n a reconstituted or putative district constitute a majority of those voting in
the primary of the dominant party, that is, the party tending to win in the general
election” (League of United Latin Am. Citizens v Perry, 548 US 399, 485-86 [2006]
[“LULAC”] [Breyer, J., dissenting in part] [proposing standards for adjudicating a
crossover claim)). Alternatively, Petitioners could show that the minority-preferred
candidate can win both contested primary and general elections in the illustrative

district (cf. id. at 444 [rejecting a crossover claim where the plaintiffs could not show
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that a white Democrat was the Black-preferred candidate in both primary and general
elections]).

In the absence of such evidence, crossover claims can easily be distorted for
partisan maximization. For example, without this requirement, a plaintiff could
argue for the creation of purported crossover districts in which white bloc voting by
the putative “crossover” voters usually defeats minority-preferred candidates in
primary elections, but minority voters support the white-preferred candidates in
general elections (cf. e.g., Gingles, 478 US at 59; Pope, 94 F Supp 3d at 336-37).
Justice Souter recognized this problem in his dissent in Georgia v Ashcroft (539 US
461, 508 [2003]). There, Georgia Democrats had created “influence” districts by
breaking up opportunity-to-elect districts (id. at 470). Justice Souter noted that,
although this approach might maximize partisan advantage for Democrats, it would
do so at the expense of minority voters’ ability to elect their preferred candidates: “if
the proportion of [white] Democrats is high enough, the minority group may well
have no impact whatever on which Democratic candidate is selected to run and
ultimately elected” (id. at 508 [Souter, J., dissenting]).

Supreme Court likewise emphasized that its standard would not be satisfied
by a district “in which minority voters do not gain actual influence but are grouped
with White voters who would elect minority candidates of choice regardless of

whether those minority were drawn into a new district or not” (id.; see also e.g.,
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Georgia v Ashcroft, 539 US 461, 508 [2003, Souter, J., dissenting] [opportunity
districts should not be dismantled to create influence districts in which the protected
class “hav[ing] no impact whatever on which Democratic candidate is selected to
run and ultimately elected”]).

And Amici suggest a further clarification of the Supreme Court’s standard to
avoid partisan manipulation: In analyzing whether proposed crossover districts
provide greater electoral efficacy to the protected class, courts must assess more of
the map than only the challenged district. An alternative plan that increases minority
opportunity in a new crossover district while reducing opportunity elsewhere in the
plan does not show that the challenged district is dilutive (¢f- LULAC, 548 US at
429-30 [2006] [Section 2 plaintiff must show that it is possible to draw more than
the existing number of opportunity districts]). A myopic focus only on the
challenged district could permit district lines to be manipulated to create a new
crossover district while dismantling an existing opportunity district for partisan gain
(cf- Ashcroft, 539 US at 496-97 [Souter, J., dissenting]).

B. The Proposed Crossover District Must Comport with Federal and State
Constitutional Requirements in that Race Did Not Predominate in its
Creation.

Supreme Court recognized that alternative electoral processes proposed to

remedy vote dilution must comport with the requirements of the New York State

Constitution (Slip Op. 12, 13 [noting that remedial congressional districts must not
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divide counties that do not exceed the 1deal size of a district]). To satisfy the element
of a vote dilution claim requiring a reasonable non-dilutive alternative, a proposed
crossover district must also comport with the U.S. Constitution, including the “one-
person, one-vote” principle and the Equal Protection Clause. The U.S. Supreme
Court has suggested that race must not be the predominant consideration in the
creation of illustrative plans offered to satisfy the first Gingles precondition.
(Milligan, 599 US at 30-32 [plurality]). The mere fact that a plaintiff seeks to
establish racial vote dilution by offering an illustrative district does not demonstrate
racial predominance or undermine the validity of the claim or the eventual remedy
(Clarke, 237 AD3d at 33-38). In Milligan, the U.S. Supreme Court explained that
“[t]he very reason a plaintiff adduces a map at the first step of Gingles is
precisely because of its racial composition—that is, because it creates an additional
majority-minority district that does not then exist” (499 US at 34 n7). The mere fact
that an illustrative district is drawn with a racial target in mind does not alone subject
a district to strict scrutiny (see id. at 30-31; see also North Carolina v Covington,
585 US 969, 977-78 [2018]; Bethune-Hill v Va. State Bd. of Elections, 580 US 178,
192 [2017]).

In the redistricting context, federal courts review race-conscious decision-
making differently than in other state action contexts (Shaw v Reno, 509 US 630,

645 [1993]). Creating a district that provides greater minority electoral opportunity
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1s not inherently suspect nor does it per se mean that race predominated. Thus,
proposing an effective remedy as an element of a vote-dilution claim does not
automatically trigger strict scrutiny (Milligan, 599 US at 34 n7; Miller v Johnson,
515 US 900, 915-916 [1995]). This doctrinal distinction reflects the U.S. Supreme
Court’s recognition that map drawers will almost always be aware of racial
demographics during the map-drawing process (Miller, 515 US at 915-916), as well
as the fact that map drawers may need to consider race to a limited degree to comply
with federal law and protection of equal rights, (Milligan, 599 US at 30 [plurality]).

Moreover, while some consideration of race is constitutionally permissible,
remedying racial vote-dilution may be accomplished through entirely race-neutral
means that do not require classifying voters by race or assigning them to districts on
that basis. Plaintiffs may offer proposed non-dilutive alternative maps drawn based
solely on traditional districting principles. New York’s redistricting criteria
generally align with those that federal courts have identified as “traditional
districting criteria” (Milligan, 599 US at 20 [referring to compactness, contiguity,
and respect for existing political subdivisions]). New York’s notable additions are
prohibitions on partisan gerrymandering, incumbency protection, or anything that
discourages competition (see NY Const art III, § 4[c][5]). Remedial crossover
districts drawn based solely on these non-racial traditional districting principles and

without consulting racial data could satisfy the vote-dilution claim’s requirement of
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a reasonable, non-dilutive alternative in an entirely race-neutral manner (cf.,
Milligan v Allen, No. 2:21-CV-01530, 2025 WL 2451593, at *4 [ND Ala Aug. 7,
2025] [noting that a remedy under the federal VRA was “drawn race-blind” based
on communities of interest and socioeconomic data]); (NAACP, 2025 WL 3227673,
at *1 [adopting remedial plan drawn without viewing race data]).

Because Supreme Court did not evaluate whether petitioners’ proposed
remedial plan either provided greater electoral opportunity or comported with
constitutional principles, this Court should remand for application of the correct
legal standard. Amici take no position on whether petitioners’ illustrative map would

satisfy these standards.

CONCLUSION

At the heart of racial vote dilution claims are the experiences of how a lack of
electoral opportunity and representation affects the everyday lives of the community,
not partisan politics. Indeed, efforts to maximize partisan advantage in redistricting
have at times actually led to racial vote dilution.

To ensure that does not happen here, this Court should affirm the Supreme
Court’s recognition of vote dilution claims, including crossover claims, under the
state constitution, but remand for consideration of whether petitioners have satisfied

their burden of demonstrating that a reasonable and effective remedy exists for the
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PRELIMINARY STATEMENT

In this proceeding, Supreme Court, New York County (Pearlman,
J.) issued a decision and order declaring that New York’s Eleventh
Congressional District (CD11) unconstitutionally dilutes the votes of
Black and Latino voters in violation of Article I1I, § 4(c)(1) of the New
York Constitution. The court enjoined respondents from conducting any
election under or giving effect to the boundaries of the existing congres-
sional map. The court also ordered a nonparty, the Independent
Redistricting Commission (IRC), by February 6, 2006, to convene and to
complete a new congressional map that remedies the constitutional viola-
tion that the court found. See Decision & Order at 18 (Jan. 21, 2026).!

Appellants are two sets of respondents below—Republican
members and officials at the State Board of Elections (the “Republican
SBOE Respondents”), and several individuals—including the district’s

current congressional representative and several voters—who intervened

1 The Decision and Order is attached as Exhibit A to Affirmation of
Bennet J. Moskowitz in Support of Motion for Stay, Interim Stay, &
Leave to Appeal (Jan. 27, 2026), NYSCEF No. 11 (“Moskowitz Affirm.”)).
Unless otherwise indicated, NYSCEF docket numbers refer to filings in
this Court.
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as respondents below (“Intervenor Respondents”).?2 Appellants have
moved this Court for a stay of Supreme Court’s order pending their
appeals, and have also sought leave to appeal to the Court of Appeals
from this Court.3

This Office represents the State Respondents—Governor Kathy
Hochul, Senate Majority Leader and President Pro Tempore Andrea
Stewart-Cousins, Assembly Speaker Carl E. Heastie, and Attorney
General Letitia James—in this proceeding. The State Respondents take
no position on the appellants’ ultimate request for a stay of Supreme
Court’s order pending appeal, or from the appellants’ request for leave to
appeal to the Court of Appeals. Instead, the State Respondents submit

this response to set forth their position on certain issues that may bear

2 The Republican SBOE Respondents are Peter S. Kosinski,
Anthony J. Casale, and Raymond J. Riley, III. The Intervenor Respon-
dents are Congresswoman Nicole Malliotakis, Edward L. Lai, Joel Medina,
Solomon B. Reeves, Angela Sisto, and Faith Togba.

3 Appellants also filed notices of appeal directly to the Court of
Appeals pursuant to C.P.L.R. 5601(b)(2), but those notices were all
returned for correction (Sup. Ct. NYSCEF Nos. 228, 230, 232, 238, 241,
244) and have sought stays pending appeal in that venue. See infra at
10-11.
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on the Court’s consideration of appellants’ motions and the scope of any
stay, if the Court were to issue one.

First, if the Court issues a stay pending appeal (an issue on which
State Respondents take no position any such stay should be crafted to
allow the IRC to take necessary preparatory steps to move forward
during the pendency of the appeal, given the potential need for contin-
gency planning, and prompt action to implement redrawn district lines,
should the order on appeal be affirmed. Second, the court below correctly
determined that the New York Voting Rights Act is not relevant to
interpreting the vote-dilution provisions of § 4(c)(1). Third, Supreme
Court also correctly concluded that § 4(c)(1)’s vote-dilution provisions are
not limited to providing the same protections provided by the federal
Voting Rights Act. Fourth, the Equal Protection Clause of the Federal
Constitution does not preclude the remedy ordered by the court below.
Finally, it is doubtful that this Court has the authority to grant leave to
appeal directly from an order of the Supreme Court under the
circumstances presented here. State Respondents take no position on
other issues not addressed herein, or on whether petitioners are

ultimately likely to succeed on the merits of their claims.
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BACKGROUND

On October 24, 2025, Petitioners? commenced this proceeding
alleging that the current congressional map, which was enacted into law
in 2024, unconstitutionally dilutes the votes of Black and Latino voters
in CD11 in violation of Article III, Section 4(c)(1) of the New York
Constitution. Pet. at 2, 14-18 (Oct. 24, 2025) (Moskowitz Affirm., Ex. G)).
See generally State Law § 111 (statutory codification of congressional map
challenged here).

That state constitutional provision states that “[s]ubject to the
requirements of the federal constitution and statutes and in compliance
with state constitutional requirements,” certain “principles shall be used
in the creation of state senate and state assembly districts and congres-
sional districts.” N.Y. Const. art. III, § 4(c). One of the listed principles is:
“[wlhen drawing district lines, the [IRC] shall consider whether such
lines would result in the denial or abridgement of racial or language

minority voting rights, and districts shall not be drawn to have the

4 Petitioners are four individual voters, Michael Williams, Jose
Ramirez-Garofalo, Aixa Torres, and Melissa Carty.
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purpose of, nor shall they result in, the denial or abridgement of such
rights.” Id. § 4(c)(1). The constitutional provision then states that:
“[d]istricts shall be drawn so that, based on the totality of the circum-
stances, racial or minority language groups do not have less opportunity
to participate in the political process than other members of the elector-
ate and to elect representatives of their choice.” Id.

Petitioners argued that § 4(c)(1)’s constitutional provisions—which
were part of constitutional amendments adopted in 2014—should be read
to effectively incorporate the New York Voting Rights Act’s (NYVRA)
separate and distinct vote-dilution provisions. See Pet. at 3, 13-14; Mem.
of Law in Support of Pet. at 14-19 (Nov. 19, 2025), Sup. Ct. NYSCEF No.
63; see also 2012 N.Y. Senate/Assembly Concurrent Resolution No.
S. 6698/A. 9526 (Mar. 15, 2012) (amending Constitution article III). The
petitioners made this argument even though the NYVRA was enacted in
2022, approximately eight years after § 4(c)(1)’s enactment, and does not
apply to congressional or state legislative districts. See infra at 15-16.

As relief, the petitioners sought, inter alia, declaratory relief stating
that CD11 unconstitutionally dilutes the votes of Black and Latino voters

in violation of § 4(c)(1); injunctive relief enjoining respondents from
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conducting any election or otherwise enforcing or giving effect to any of
the boundaries under the current congressional map; and an order
compelling the Legislature to adopt a congressional map in which CD11
extends from Staten Island into lower Manhattan (instead of into
southern Brooklyn, as it does currently) to create a “minority influence
district in which Black and Latino voters on Staten Island could combine
with diverse communities of interest in lower Manhattan to elect their
candidate of choice.” Pet. at 5; see i1d. at 27-28; Decision & Order at 2.
Supreme Court presided over a four-day trial in early January
2026, at which both the petitioners and the participating respondents—
the Intervenor Respondents and the Republican SBOE Respondents—
presented evidence and arguments as to their claims and defenses,
respectively. State Respondents took no position on the merits of peti-
tioners’ claims. State Respondents provided their views with respect to
various legal principles at issue in the case in a pretrial letter response
to the petition. See Letter from S. Farber to Hon. J.H. Pearlman (Dec. 8,

2025) (Moskowitz Affirm., Ex. J).5

> The Democratic members and officers of the SBOE (the
“Democratic SBOE Respondents”), who were also named as respondents
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On January 21, 2026, Supreme Court issued a decision and order
concluding that CD11 unconstitutionally dilutes the votes of Black and
Latino voters in violation of § 4(c)(1). The court rejected petitioners’
argument that the NYVRA’s vote-dilution standards should be effectively
incorporated into § 4(c)(1)’s constitutional provisions. Decision & Order
at 5. The court explained that the NYVRA was enacted years after the
constitutional amendments that adopted § 4(c)(1), and that neither
§ 4(c)(1)’s text or legislative history suggested that its scope should be
interpreted based on subsequently enacted state statutes. Id.

Supreme Court then ruled that § 4(c)(1) nevertheless provides for a
vote-dilution claim, like petitioners’ claim here, that alleges that district
lines improperly reduce the influence of voters who are members of
protected racial groups—where members of those groups are not alleged
to make up the majority of a differently drawn district. See id. at 7. In so

ruling, Supreme Court reasoned that § 4(c)(1) should be interpreted to

in the petition, filed a separate pretrial letter joining in the State
Respondents’ letter. See Letter from B. Quail to Hon. J.H. Pearlman (Dec.
8, 2025), Sup. Ct. NYSCEF No. 98. The Democratic SBOE Respondents
were not (and are not) represented by this Office in this proceeding.
Neither the State Respondents nor the Democratic SBOE Respondents
participated at trial.
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provide greater protection against vote dilution than the federal VRA. Id.
at 5-6.

The court further reasoned that such a vote-dilution claim exists
under § 4(c)(1) where, based on the totality of the circumstances, racial
or language minority groups have less opportunity to participate in the
political process than other members of the electorate and to elect
representatives of their choice. Id. at 5 (quoting § 4(c)(1)). The court
stated that, in assessing the totality of circumstances, it looked to the
nonexhaustive totality-of-the-circumstances factors considered in evalu-
ating federal VRA claims—which the court considered relevant though
not binding. Id. at 7-8. The court found various of these factors to be
present here. Id. at 8-12.

The court further stated that, to determine whether “redrawing of
the congressional lines is a proper remedy,” petitioners “must first show
that minority voters make up a sufficient portion of the district’s popula-
tion.” Id. at 13. The court concluded that this standard could be satisfied
under § 4(c)(1) where minority voters do not constitute a majority of the

voters in the district but do “comprise a sufficiently large portion of the
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population of the district’s voting population that they would be able to
influence electoral outcomes.” Id. at 13.

The court then stated that this standard could be satisfied where:
(1) “minority voters (including from two or more ethnic groups) are able
to select their candidates of choice in the primary election”; (i1) “these
candidates must usually be victorious in the general election”; and
(i11) “the reconstituted district should also increase the influence of
minority voters, such that they are decisive in the selection of candi-
dates.” Id. at 15. The court found these standards satisfied here,
concluding that the totality of the circumstances indicated that the
district lines as currently drawn resulted in the dilution of Black and
Latino voters’ votes, see id. at 12-13, and suggesting that petitioners’
proposed remedial map was one that satisfied the standard it had
articulated, see id. at 15.

Although Supreme Court concluded that redrawing CD11 was a
proper remedy, it rejected petitioners’ request to order the Legislature to
adopt petitioners’ proposed remedial map. Id. at 15-17. Instead, based on
the approach taken by this Court in Matter of Hoffman v. New York State

Independent Redistricting Commission, 41 N.Y.3d 341 (2023), Supreme
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