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INDEX NO. 164002/2025
NYSCEF DOC. NO. 247 RECEIVED NYSCEF: 01/26/2026

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X

Michael Williams; José Ramirez-Garofalo; Aixa Torres;
and Melissa Carty,

Index No. 164002/2025

Petitioners,
Hon. Jeffrey H. Pearlman
-against-

NOTICE OF APPEAL

Board of Elections of the State of New York; Kristen
Zebrowski Stavisky, in her official capacity as Co-
Executive Director of the Board of Elections of the State of
New York; Raymond J. Riley, III, in his official capacity as
Co-Executive Director of the Board of Elections of the
State of New York; Peter S. Kosinski, in his official
capacity as Co-Chair and Commissioner of the Board of
Elections of the State of New York; Henry T. Berger, in his
official capacity as Co-Chair and Commissioner of the
Board of Elections of the State of New York; Anthony J.
Casale, in his official capacity as Commissioner of the
Board of Elections of the State of New York; Essma
Bagnuola, in her official capacity as Commissioner of the
Board of Elections of the State of New York; Kathy
Hochul, in her official capacity as Governor of New York;
Andrea Stewart-Cousins, in her official capacity as Senate
Majority Leader and President Pro Tempore of the New
York State Senate; Carl E. Heastie, in his official capacity
as Speaker of the New York State Assembly; and Letitia
James, in her official capacity as Attorney General of New
York,

Respondents,
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina, Solomon
B. Reeves, Angela Sisto, and Faith Togba,

Intervenor-Respondents.
X

PLEASE TAKE NOTICE that Intervenor-Respondents Congresswomen Nicole
Malliotakis and Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto,

and Faith Togba (together, the “Appellants-Intervenor-Respondents”), by their attorneys,
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INDEX NO. 164002/2025
NYSCEF DOC. NO. 247 RECEIVED NYSCEF: 01/26/2026

Troutman Pepper Locke LLP, hereby appeal to the Appellate Division of the Supreme Court of
the State of New York, First Judicial Department from the Opinion and Order of the Hon. Jeffrey
S. Pearlman, J.S.C., of the Supreme Court of the State of New York, County of New York, dated
January 21, 2026 and entered in the office of the Clerk of the County of New York on January 22,
2026. Appellants-Intervenor-Respondents appeal from each and every part of the aforementioned
Opinion and Order.

Appellants-Intervenor-Respondents served a Notice of Entry on Petitioners Michael
Williams, José Ramirez-Garofalo, Aixa Torres, and Melissa Carty, and Respondents Board of
Elections of the State of New York, Kristen Zebrowski Stavisky, in her official capacity as Co-
Executive Director of the Board of Elections of the State of New York, Raymond J. Riley, 111, in
his official capacity as Co-Executive Director of the Board of Elections of the State of New York,
Peter S. Kosinski, in his official capacity as Co-Chair and Commissioner of the Board of Elections
of the State of New York, Henry T. Berger, in his official capacity as Co-Chair and Commissioner
of the Board of Elections of the State of New York, Anthony J. Casale, in his official capacity as
Commissioner of the Board of Elections of the State of New York, Essma Bagnuola, in her official
capacity as Commissioner of the Board of Elections of the State of New York, Kathy Hochul, in
her official capacity as Governor of New York; Andrea Stewart-Cousins, in her official capacity
as Senate Majority Leader and President Pro Tempore of the New York State Senate, Carl E.
Heastie, in his official capacity as Speaker of the New York State Assembly, Letitia James, in her
official capacity as Attorney General of New York, New York Civil Liberties Union Foundation,
and Nicholas O. Stephanopoulos on January 26, 2026, a copy of which is attached as Exhibit A.

An information statement pursuant to 22 NYCRR 1250.3 is attached as Exhibit B.
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Kevin Murphy

40 North Pearl Street, Sth Floor
Albany, NY 12207

(518) 447-6367

Counsel for Respondent Board cf Elections cf the State cf New York
OFFICE OF THE ATTORNEY GENERAL

Seth J. Farber

28 Liberty Street
New York, NY 10005
(212) 416-8029

(212) 416-8771

Counsel for Respondents Governor Kathy Hochul, Senate Mcjority Leader Andrea Stewart-
Cousins, Assembly Speaker Carl E. Heastie, and Attorney General Letitia James

CULLEN AND DYKMAN LLP

Nicholas J. Faso
Christopher E. Buckey
80 State Street, Suite 900
Albany, NY 12207
(518) 788-9406

Counsel for Respondents Peter S. Kosinski, Anthony J. Casale, and Raymond J. Riley, 1]
ELECTION LAW CLINIC, HARVARD LAW SCHOOL

Ruth Merewyn Greenwood
6 Everett Street, Suite 4105
Cambridge, MA 02138
(202) 560-0590

Counsel for Third Party Nicholas O. Stephancpoulos
NEW YORK CIVIL LIBERTIES UNION FOUNDATION

Perry M. Grossman

125 Broad Street, 19" Floor
New York, NY 10004

(212) 607-3347

Counsel for Third Party New York Civil Liberties Union Foundation
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X

Michael Williams; José Ramirez-Garofalo; Aixa Torres;
and Melissa Carty,

Index No. 164002/2025

Petitioners,
Hon. Jeffrey H. Pearlman
-against-

NOTICE OF APPEAL

Board of Elections of the State of New York; Kristen
Zebrowski Stavisky, in her official capacity as Co-
Executive Director of the Board of Elections of the State of
New York; Raymond J. Riley, III, in his official capacity as
Co-Executive Director of the Board of Elections of the
State of New York; Peter S. Kosinski, in his official
capacity as Co-Chair and Commissioner of the Board of
Elections of the State of New York; Henry T. Berger, in his
official capacity as Co-Chair and Commissioner of the
Board of Elections of the State of New York; Anthony J.
Casale, in his official capacity as Commissioner of the
Board of Elections of the State of New York; Essma
Bagnuola, in her official capacity as Commissioner of the
Board of Elections of the State of New York; Kathy
Hochul, in her official capacity as Governor of New York;
Andrea Stewart-Cousins, in her official capacity as Senate
Majority Leader and President Pro Tempore of the New
York State Senate; Carl E. Heastie, in his official capacity
as Speaker of the New York State Assembly; and Letitia
James, in her official capacity as Attorney General of New
York,

Respondents,
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina, Solomon
B. Reeves, Angela Sisto, and Faith Togba,

Intervenor-Respondents.
X

PLEASE TAKE NOTICE that Intervenor-Respondents Congresswomen Nicole
Malliotakis and Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto,

and Faith Togba (together, the “Appellants-Intervenor-Respondents”), by their attorneys,
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Troutman Pepper Locke LLP, hereby appeal to the Court of Appeals of the State of New York
from the Opinion and Order of the Hon. Jeffrey S. Pearlman, J.S.C., of the Supreme Court of the
State of New York, County of New York, dated January 21, 2026 and entered in the office of the
Clerk of the County of New York on January 22, 2026. Appellants-Intervenor-Respondents appeal
from each and every part of the aforementioned Opinion and Order.
Appellants-Intervenor-Respondents served a Notice of Entry on Petitioners Michael
Williams, José Ramirez-Garofalo, Aixa Torres, and Melissa Carty, and Respondents Board of
Elections of the State of New York, Kristen Zebrowski Stavisky, in her official capacity as Co-
Executive Director of the Board of Elections of the State of New York, Raymond J. Riley, 111, in
his official capacity as Co-Executive Director of the Board of Elections of the State of New York,
Peter S. Kosinski, in his official capacity as Co-Chair and Commissioner of the Board of Elections
of the State of New York, Henry T. Berger, in his official capacity as Co-Chair and Commissioner
of the Board of Elections of the State of New York, Anthony J. Casale, in his official capacity as
Commissioner of the Board of Elections of the State of New York, Essma Bagnuola, in her official
capacity as Commissioner of the Board of Elections of the State of New York, Kathy Hochul, in
her official capacity as Governor of New York; Andrea Stewart-Cousins, in her official capacity
as Senate Majority Leader and President Pro Tempore of the New York State Senate, Carl E.
Heastie, in his official capacity as Speaker of the New York State Assembly, Letitia James, in her
official capacity as Attorney General of New York, New York Civil Liberties Union Foundation,

and Nicholas O. Stephanopoulos on January 26, 2026, a copy of which is attached as Exhibit A.
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Kevin Murphy
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Counsel for Respondent Board cf Elections cf the State cf New York
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Seth J. Farber

28 Liberty Street
New York, NY 10005
(212) 416-8029

(212) 416-8771

Counsel for Respondents Governor Kathy Hochul, Senate Mcjority Leader Andrea Stewart-
Cousins, Assembly Speaker Carl E. Heastie, and Attorney General Letitia James

CULLEN AND DYKMAN LLP

Nicholas J. Faso
Christopher E. Buckey
80 State Street, Suite 900
Albany, NY 12207
(518) 788-9406

Counsel for Respondents Peter S. Kosinski, Anthony J. Casale, and Raymond J. Riley, 1]
ELECTION LAW CLINIC, HARVARD LAW SCHOOL

Ruth Merewyn Greenwood
6 Everett Street, Suite 4105
Cambridge, MA 02138
(202) 560-0590

Counsel for Third Party Nicholas O. Stephancpoulos
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Perry M. Grossman
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

Michael Williams; José Ramirez-Garofalo; Aixa

Torres; and Melissa Carty, Appellate Division Index No.:

2026-00384

Petitioners,
New York County Index No.:
-against- 164002/2025

Board of Elections of the State of New York; INTERVENOR-RESPONDENTS’
Kristen Zebrowski Stavisky, in her official MEMORANDUM OF LAW IN
capacity as Co-Executive Director of the Board of SUPPORT OF EMERGENCY
Elections of the State of New York; Raymond J. MOTION FOR INTERIM STAY,
Riley, I11, in his official capacity as Co-Executive STAY AND LEAVE TO APPEAL

Director of the Board of Elections of the State of
New York; Peter S. Kosinski, in his official
capacity as Co-Chair and Commissioner of the
Board of Elections of the State of New York;
Henry T. Berger, in his official capacity as Co-
Chair and Commissioner of the Board of Elections
of the State of New York; Anthony J. Casale, in
his official capacity as Commissioner of the Board
of Elections of the State of New York; Essma
Bagnuola, in her official capacity as Commissioner
of the Board of Elections of the State of New
York; Kathy Hochul, in her official capacity as
Governor of New York; Andrea Stewart-Cousins,
in her official capacity as Senate Majority Leader
and President Pro Tempore of the New York State
Senate; Carl E. Heastie, in his official capacity as
Speaker of the New York State Assembly; and
Letitia James, in her official capacity as Attorney
General of New York,

Respondents,
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina,
Solomon B. Reeves, Angela Sisto, and Faith

Togba,

Intervenors-Respondents.
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PRELIMINARY STATEMENT ...cc.oiiiiiiiiiiiiene ettt e e
BACKGROUND ..ottt ettt s s ettt s e
A. CD11’s Boundaries Have Been In Place For Decades .........ccccooeenivninccncnne.

B. Petitioners Bring This Action Under Only One Theory—Aurticle 111, Section

4 Of The New York Constitution Incorporates The Influence-District

Requirement Found In The Later-Enacted NYVRA—And The Parties
Litigate This Case Under That Theory .........cccoceeiviniiniiiicee e

C. The Case Proceeds To Trial, Where The Parties Present Evidence Tailored
To Petitioners” NYVRA Influence-District Theory ........cooeeeevveininninecnneenne.

D. The Supreme Court Rejects Petitioners’ NY VRA-Based Theory, And Then

L.

IL.

III.

TABLE OF CONTENTS

Adopts An Approach That No Party Asked FOr........cccoooiniiiiiiiines
LEGAL STANDARD
ARGUMENT

Intervenor-Respondents Are Certain To Succeed On The Merits Of Their

The Supreme Court’s Adjudication Of This Case Under A Test That No
Party Proposed—Including With Elements That No Party Submitted
Evidence On—Is An Egregious Violation Of The Due Process Clause,

Basic Principles Of Fairness, And The Party Presentation Principle ..............

Article 11, Section 4 Does Not Authorize The Greenwood/Stephanopoulos

Crossover District Theory That The Supreme Court Adopted..........ccoeeeneeee.

The Supreme Court Ordered The IRC To Adopt A Racial Gerrymander That
Violates The U.S. Constitution, A Point That The Supreme Court

Inexplicably Refused Even To Address........coooveviiiiiinieiiiciee e
The Supreme Court Violated The U.S. Constitution’s Elections Clause ........

A Stay Pending Appeal Is The Only Way To Prevent Substantial Prejudice To
Intervenor-Respondents And Ensure That A Congressional Map Is In Place For
The Upcoming Election Cycle

The Court Should Also Grant Leave To Appeal Directly To The Court Of
Appeals Given The Importance Of The Issues Involved And The Need To
Avoid Chaos In The Impending 2026 Congressional Elections

CONCLUSION
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PRELIMINARY STATEMENT

The order on appeal here has thrown New York’s elections into chaos on the eve of the
2026 Congressional Election, which is slated to begin on February 24, 2026. The order has no
chance of surviving appellate review, and leaving it in place will only cause massive irreparable
harm and prejudice to New York voters, including Intervenor-Respondents Congresswoman
Nicole Malliotakis and Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela
Sisto, and Faith Togba (collectively, the “Intervenor-Respondents”). Intervenor-Respondents
thus respectfully request emergency relief from the New York appellate courts by no later

than February 10, 2026, making clear that the 2026 Congressional Election can begin on

February 24, 2026 under the current congressional map.! If the New York appellate courts
are unable to provide such relief by February 10, Intervenor-Respondents intend to seek
emergency relief from the U.S. Supreme Court so that the 2026 Congressional Election can
take place under the entirely lawful current map starting on February 24.

This case involves an entirely meritless challenge to the 11th Congressional District
(“CD117), which has had the same general configuration for decades. CD11 is represented by
Congresswoman Malliotakis, the daughter of a Greek immigrant and Cuban refugee, and it has

been won by both Democrats and Republicans in the last decade. Just two years ago, the

U1t is unclear whether Intervenor-Respondents are able to take a direct appeal from the Supreme Court’s
decision and order to the New York Court of Appeals, or whether they must instead seek relief in the Appellate
Division. The Supreme Court labeled its order as a non-final disposition and stated that “this case shall not be deemed
resolved until the successful implementation of a new Congressional Map complying with this order.” Affirmation
of B. Moskowitz (“Moskowitz Aff.”), Ex.A (“Order”) at 18. And so it appears that because no final judgment has
been issued, Intervenor-Respondents may well need to file their appeal in the Appellate Division, although it is not
certain. See CPLR § 5601(b)(2). But if that is correct, then Intervenor-Respondents could never seek relief from the
Supreme Court’s order in the Court of Appeals for the same reason, unless this Court grants leave to seek such review
(or if there is a dissent authored by two Justices in the Appellate Division). See id. § 5601(a)—(b). Given the
uncertainty on these matters, Intervenor-Respondents have filed Notices of Appeal in both courts, Moskowitz Aff.,
Exs.DD, EE, and have also requested in this Motion that this Court grant Intervenor-Respondents leave to appeal
directly to the Court of Appeals, see ir.fra Part I1.
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Legislature adopted a map with the same general configuration, with an overwhelming majority
of Black and Latino senators and assembly members voting in favor of the map maintaining
CD11’s current boundaries, including Respondents Andrea Stewart-Cousins and Carl E. Heastie.
Notwithstanding the foregoing, Petitioners brought a Hail Mary lawsuit last year advancing the
thesis that because the Black and Latino voters who together make up about 23% of CD11 are
expected to elect their candidate of choice at least 25% of the time,” this somehow means that these
voters do not win enough elections and are entitled to an “influence district” under Article 111,
Section 4 of the New York Constitution. Petitioners contended that these groups must have a new
map where their preferred candidates are expected to win more than half of all congressional
elections, which would be accomplished by removing a bipartisan mix of Asian and White voters
who live in Southern Brooklyn from CD11 and replacing them with almost uniformly Democratic
White voters from Lower Manhattan. Petitioners’ only legal theory was that Article III,
Section 4—adopted in 2014—somehow incorporates the influence district standards in the New
York Voting Rights Act of 2022 (“NYVRA”), which apply on their face only to local elections.
Even though Petitioners inexplicably waited 18 months after the Legislature’s adoption of the map
to bring their lawsuit, they demanded that the Supreme Court order the Legislature to adopt their
racial reconfiguration of CD11 for the 2026 Congressional Election.

The Supreme Court’s decision, issued late last week, rejected much of what Petitioners
asked for, but then adopted an approach and remedy that is just as legally indefensible. The

Supreme Court correctly dispatched Petitioners’ only theory of the case—that Article III, Section 4

2 Together, Black and Latino residents comprise approximately 30% or less of Staten Island, Moskowitz Aff.,
Ex.R (“Borelli Rep.”) at 7; irfra p.13, and comprise less than 23% of CD11’s voting-age population, irfra p.11.
Although the relevant inquiry involves voting outcomes in the current congressional district, even if the Court were
to look only at the percentage of Black and Latino residents on Staten Island, these residents are achieving near-
proportionality with respect to election outcomes.
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of the New York Constitution incorporates the “influence district” standards in the NYVRA—
while also rejecting Petitioners’ remedy of creating an “influence district” by adding White voters
from Lower Manhattan into CD11. But rather than dismiss the case as it should have, the Court
adopted a different theory gleaned from an amicus brief submitted by two academics, based upon
those Professors’ suggestion—not grounded in any analysis of the New York Constitution—of
what constitutes a so-called “coalition crossover” district. Several elements of the Professors’ test
that the Supreme Court adopted involve evidentiary issues and burdens of proof that no party or
expert in this case even opined upon. To make matters even worse—if that were possible—even
though the parties briefed at length whether a racial reconfiguration of CD11 would violate the
U.S. Constitution’s Equal Protection Clause, the Supreme Court ignored that issue entirely. And
to top all of this off, the Court blocked any elections from taking place under New York’s current
congressional map, while ordering the Independent Redistricting Commission (“IRC”) to
implement the Court’s racial gerrymander by no later than February 6, 2026—without even
considering whether the IRC could work that quickly and without acknowledging the practical
reality that the Court’s directive to the IRC would be automatically stayed pending appeal under
CPLR Section 5519(a) as soon as any of the Respondents appealed (which has now occurred).
This Court should end the needless chaos that the Supreme Court’s order has unleashed,
where New York’s entirely lawful map is now enjoined with no end in sight. That the order is
unlikely to survive review is an understatement. The Court’s adoption and application of a test
that no party asked for or submitted evidence on is an egregious violation of due process and basic
fairness principles. The Court’s incorporation of amici’s theory into Article 111, Section 4—with
no basis in the constitutional text or history, and without even the benefit of adversarial briefing—

is so indefensible as to violate not only the New York Constitution itself but also the U.S.
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Constitution’s Elections Clause under Moore v. Harper, 600 U.S. 1 (2023). And the order’s
disregard for the U.S. Supreme Court by not even addressing how its decision could possibly
comply with that Court’s Equal Protection Clause caselaw, notwithstanding substantial briefing
on that issue, is inexplicable.

The equities call out for an immediate stay of the Supreme Court’s order prohibiting the
2026 Congressional Election from taking place under the current congressional map—which
appears to apply to every congressional district in the State—while also staying all further
proceedings in the Supreme Court. The People have the right to start the election on February 24
under the lawful map that the Legislature adopted, including as to CD11. A stay of the Supreme
Court’s order and proceedings will allow the appellate courts to sort out the many errors in that
Court’s decision, which will very likely end up requiring dismissal of Petitioners’ lawsuit. But at
the absolute minimum, if their case somehow survives appeal, it will need to be changed entirely
under a legal standard that complies with Article 111, Section 4’s text, and is consistent with U.S.
Supreme Court caselaw. All of that can take place after the 2026 elections, which Petitioners
cannot legitimately complain about given their inexplicable delay in launching this lawsuit.

BACKGROUND
A. CD11’s Boundaries Have Been In Place For Decades

What is now New York’s CDI11 first linked Staten Island with the Southern Brooklyn
neighborhoods of Bay Ridge and Dyker Heights in 1982, expanding in 1992 to include Bath Beach
and parts of Gravesend and Bensonhurst. Moskowitz Aff., Ex.B (“Trende Rep.”) at 19-20. Apart
from minor alterations in 2002 and 2012, CD11—renumbered from CD13 in 2012—has retained
that configuration, tying Staten Island and Southern Brooklyn. /d. at 21-22.

Following the 2020 census, population shifts rendered New York’s “2012 congressional

apportionment . . . unconstitutional” and required “the drawing of new district lines,” giving the
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IRC its “first opportunity” to redistrict under the “procedures established by the 2014 constitutional
amendments” to the New York Constitution (the “2014 Amendments”™). Harkenrider v. Hochul,
38 N.Y.3d 494, 504 (2022) (citation omitted); see N.Y. Const. art. III, §§ 4, 5-b. The IRC
ultimately deadlocked, and so the Legislature purported to adopt its own congressional
redistricting plan that Governor Hochul signed into law on February 3, 2022. Harkenrider, 38
N.Y.3d at 504-05. The Court of Appeals in Harkenrider struck down that map as unconstitutional
on both procedural and substantive grounds. Id. at 508-20. To remedy the procedural flaw,
Harkenrider ordered the Steuben County Supreme Court to “adopt [a] constitutional map[ ] itself,
38 N.Y.3d at 524, which resulted in the Harkenrider Map, see Harkenrider, Index No. E2022-
0116CV, NYSCEF Doc. No.670 at 1-2, 5; see also Harkenrider, Index No.E2022-0116CV,
NYSCEF Doc. No.696 at1 (adopting modified map correcting technical violations). The
Harkenrider Map largely maintained CD11’s historical boundaries, linking Staten Island and
Southern Brooklyn. See Harkenrider, Index No. E2022-0116CV, NYSCEF Doc. No.670 at 25.
The Harkenrider Map governed New York’s 2022 congressional election, see Hc;fmann
v. N.Y. State Indep. Redistricting Comm’n, 41 N.Y.3d 341, 354-55 (2023), and, as relevant here,
Congresswoman Malliotakis was reelected to represent CD11, Moskowitz Aff, Ex.C
(“Malliotakis Aff.”) § 2. Congresswoman Malliotakis is the daughter of immigrants—her father
is from Greece, and her mother is a Cuban refugee of the Castro dictatorship—and she was first
elected to the U.S. House of Representatives in 2020, making her the first Latino and minority to
represent CD11. Id. 3. Her election also made her the only elected Republican member of

Congress representing any part of New York City. See N.Y. GIS Clearinghouse, GIS Data, NYS
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