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STATEMENT OF THE CASE 

This proceeding arises from a constitutional challenge to New York’s 2024 Congressional 

Map under Article III, Section 4(c)(1) of the New York State Constitution. On January 21, 2026, 

the Supreme Court, New York County (Pearlman, J.), issued a Decision and Order declaring that 

the decades-old configuration of CD-11 unconstitutionally dilutes the voting strength of Black and 

Latino voters, and it enjoined Appellants from conducting any election under the current map. The 

Court further directed the non-party Independent Redistricting Commission to reconvene and 

complete a new congressional map by February 6, 2026. Appellants now seek an emergency stay 

of this order pending appeal. 

The Decision and Order presents grave legal errors and threatens immediate, irreparable 

harm to the orderly administration of the 2026 election cycle, which is set to commence on 

February 24, 2026, when candidates may begin circulating designating petitions. A stay is essential 

to prevent chaos and confusion in New York’s electoral system while this Court considers the 

substantial issues on appeal. 

I. Petitioners’ claims as pleaded below 

Petitioners initiated this special proceeding on October 24, 2025—some nineteen months 

after the 2024 Congressional Map was enacted into law. The Petition asserted a single claim: that 

the configuration of CD-11, which encompasses all of Staten Island and a portion of southern 

Brooklyn, violates the prohibition against racial vote dilution set forth in Article III, Section 4(c)(1) 

of the New York Constitution. 

The centerpiece of Petitioners’ legal theory was that the NYVRA, a state statute enacted in 

2022—eight years after the 2014 constitutional redistricting amendments took effect—provides 

the analytical framework for evaluating claims under Article III, Section 4(c)(1). Petitioners 

alleged that the NYVRA requires the creation of coalition and minority influence districts in which 
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racial minorities can form coalitions with other racial minorities and White voters to influence 

elections and elect representatives of their choice. Petitioners asserted this dramatically relaxed 

standard because it would permit them to achieve what they could not accomplish under 

established federal law: a judicial reconfiguration of CD- 11 to radically alter its partisan 

geography. Petitioners expressly conceded that their vote dilution claim fails under federal law and 

that Black and Latino voters in CD-11 cannot constitute a majority in any reasonably configured 

single-member district. 

Petitioners alleged that the Black and Latino population on Staten Island has grown 

significantly since 1980 while the White population has declined, yet the current configuration of 

CD- 11 perpetuates the alleged dilution of minority voting strength. They alleged that voting is 

racially polarized in CD-11, that there is a history of discrimination affecting Black and Latino 

residents, and that racial appeals continue to be made in political campaigns. Based upon these 

allegations. Petitioners sought a declaration that the 2024 Congressional Map violates Article III, 

Section 4(c)(1), a permanent injunction barring Appellants from using the 2024 Map in any future 

elections, and an order directing that a new map be adopted pairing Staten Island with portions of 

lower Manhattan to create what Petitioners styled a minority influence district. 

The relief Petitioners sought is unprecedented. They asked the Court to dismantle a district 

configuration that has existed since 1980—linking Staten Island with portions of Brooklyn—and 

replace it with a novel configuration linking Staten Island across open water to lower Manhattan. 

The evident purpose of this proposal was to import White Democratic voters from lower 

Manhattan into CD- 11 while removing Republican-leaning voters from the district, transforming 

the only Republican-held congressional seat in New York City into a district favoring Democratic 

candidates. 
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II. Appellants’ motion to dismiss 

Appellants, together with Intervenor-Respondents, filed comprehensive motions to dismiss 

the Petition. These motions demonstrated that the proceeding must be dismissed because the plain 

and unambiguous terms of Article III, Section 4(c)(1) expressly require it to be interpreted in 

accordance with federal statutes—not New York State statutes such as the NYVRA. Article III, 

Section 4 explicitly provides that redistricting of congressional districts shall be conducted subject 

to the requirements of the federal constitution and statutes and in compliance with state 

constitutional requirements. The deliberate inclusion of “federal statutes” alongside the omission 

of “state statutes” creates an irrefutable inference that the Legislature intended to exclude 

subsequently enacted state legislation, including the NYVRA, from the analytical framework 

governing congressional redistricting challenges. 

Appellants further demonstrated that, as a matter of law, the NYVRA cannot modify Article 

III, Section 4 as Petitioners claimed. The NYVRA was enacted years after Article III, Section 

4(c)(1) took effect, and there is no legislative history suggesting that the constitutional provision 

should be influenced by legislation passed afterward. Under settled canons of constitutional and 

statutory construction, the exclusion of state statutes from the constitutional text was intentional 

and must be given effect. 

Appellants also argued that even if Article III, § 4(c)(1) provides vote dilution protections, 

the governing legal standard remains the Gingles preconditions established by the U.S. Supreme 

Court in Thornburg v Gingles and its progeny. Under Gingles, a minority group must demonstrate, 

among other things, that it is sufficiently large and geographically compact to constitute a majority 

in a single-member district. In League cf United Latin American Citizens v Perry (“LULAC’), the 

Supreme Court explicitly held that Section 2 of the Voting Rights Act does not mandate the creation 

of minority influence districts where the minority population cannot form a majority. Because New 
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York specifically modeled Article III, Section 4 on Section 2 of the VRA—and because LULAC 

was decided well before the 2014 redistricting amendments—Petitioners’ claim seeking the 

creation of an influence district fails under any proper reading of the constitutional text. 

Appellants raised substantial objections under the U.S. Constitution as well. They 

demonstrated that Petitioners’ requested remedy—redrawing CD- 11 with the express goal of 

providing Black and Latino voters increased electoral influence—constitutes race-based 

redistricting that triggers strict scrutiny under the Equal Protection Clause of the Fourteenth 

Amendment. The Supreme Court has consistently held that the Equal Protection Clause prevents 

a State, absent sufficient justification, from separating its citizens into different voting districts on 

the basis of race. Appellants argued that neither Petitioners nor the Court could demonstrate that 

this race-based remedy serves a compelling state interest, let alone that it is narrowly tailored to 

achieve that interest. 

Finally, Appellants argued that the proceeding was barred by laches. Petitioners delayed 

bringing their challenge for nineteen months after the 2024 Map was enacted into law. This delay 

prejudiced the orderly conduct of elections and created the very time pressure that Petitioners now 

invoke to justify extraordinary judicial intervention on the eve of the election season. 

III. The trial evidence 

Supreme Court conducted an expedited evidentiary hearing over several days in early 

January 2026. 

A. Petitioners’ evidence 

Petitioners’ principal expert on racially polarized voting was Dr. Maxwell Palmer, a tenured 

professor of political science at Boston University. Dr. Palmer testified that he analyzed twenty 

elections from 2017 to 2024 and concluded that voting in CD- 11 is racially polarized, meaning 
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that Black and Latino voters supported the same candidates of choice while White voters 

cohesively opposed those candidates. He testified that the Black and Latino-preferred candidate 

was defeated in fifteen of the twenty elections examined, winning only five times and by narrow 

margins (Ex. B 155:9-24). 

Critically, Dr. Palmer’s analysis was limited to general elections and did not include any 

analysis of primary elections. This limitation proved fatal to Petitioners’ case under the standard 

ultimately adopted by Supreme Court, which requires that minority voters be decisive in primary 

elections. Dr. Palmer also conceded on cross-examination that he did not attempt to determine the 

cause of the polarization he observed, testifying that assessing why voters might prefer different 

candidates was not the purpose of his analysis (Ex. C 226:9-13). 

Perhaps most damaging to Petitioners’ case. Dr. Palmer conceded that the improved 

performance of minority-preferred candidates in Petitioners' Illustrative Plan was driven by 

partisan geography—specifically, by importing White Democratic voters from lower Manhattan 

into the district. This concession established that Petitioners’ proposed remedy was not designed 

to empower minority voters but to alter the partisan composition of CD-11 (Id. 235:13-25; 236:1-

7). 

Petitioners’ demography expert, William S. Cooper, prepared the illustrative map that 

Petitioners offered as their proposed remedy. Mr. Cooper did not analyze any election results. Mr. 

Cooper’s illustrative plan would increase White non-Hispanic citizen voting age population by 

approximately 2.6 percentage points while only marginally increasing Black and Hispanic CVAP 

(Ex. D 553:22-25). He further conceded that he did not analyze whether his illustrative plan would 

constitute an unconstitutional partisan gerrymander under Article III, Section 4(c)(5), which 
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prohibits drawing districts to discourage competition or favor particular political parties (Ex. C 

364:1-15). 

B. Appellants’ evidence 

Appellants offered the testimony of Dr. John Alford, a tenured professor of political science 

at Rice University with extensive experience testifying in redistricting and voting rights cases. Dr. 

Alford accepted Dr. Palmer’s methodology and used his data in forming his own conclusions. His 

analysis went beyond merely verifying Dr. Palmer’s statistical results. In addition, he examined 

the race of the candidates in each election Dr. Palmer studied and reached a fundamentally different 

conclusion about the nature of the polarization (Ex. E 675:17-25; 676:6-9; 678:8-18; 681:14-25; 

682:2-25: 683:1-7). 

Dr. Alford concluded that the polarization Dr. Palmer identified is partisan, not racial, in 

origin. He testified that voters in CD- 11—whether Black, Latino, or White—support candidates 

of the same party at nearly identical rates regardless of the candidate’s race. Specifically, Dr. Alford 

demonstrated that Black voters in CD-I 1 supported Black Democratic candidates at approximately 

89.6 percent while supporting non-Hispanic White Democratic candidates at approximately 90.9 

percent—a statistically indistinguishable difference. Similarly, White voters supported Black 

Democratic candidates at nearly the same rate as they supported White Democratic candidates. Dr. 

Alford’s analysis established that the divergent voting patterns in CD- 11 are best explained by 

partisan affiliation rather than race, meaning that what Petitioners labeled as racial polarization is 

fundamentally partisan polarization (Id. 678:19-25; 679:1-8; 680:14-25; 681:1-25; 685:1-25; 

687:1-13; 701:1-18). 

This testimony was devastating to Petitioners’ claim. Neither Petitioners nor Dr. Palmer 

offered any evidence to rebut Dr. Alford’s determination that the polarization in CD- 11 is partisan 
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rather than racial. Supreme Court did not address this unrebutted expert testimony, nor did it make 

any credibility findings about Dr. Alford or any other expert witness. 

Appellants’ demography expert, Thomas Bryan, an applied demographer with three 

decades of experience including service at the U.S. Census Bureau, provided extensive analysis of 

Petitioners’ proposed illustrative district. Mr. Bryan demonstrated that Petitioners’ proposed 

remedy—linking Staten Island with lower Manhattan—would degrade traditional redistricting 

criteria (Ex. D 541:18-542:3). His analysis showed that the Illustrative Plan is less geographically 

compact than the existing CD- 11 and separates rather than unites communities of interest, 

including splitting the cohesive Chinese-American community in Chinatown. 

Mr. Bryan's analysis further revealed the disproportionate harm Petitioners’ plan would 

inflict upon Asian voters. Approximately 57.1 percent of Asian citizen voting age population 

would be moved out of CD-11 under Petitioners’ plan, compared to only about 31.5 percent of 

total population (Ex. D 533:9-19). The Illustrative Plan would reduce Asian CVAP in CD- 11 by 

roughly 4.6 percentage points, from about seventeen percent to approximately twelve percent—a 

significant diminution of Asian electoral influence that Petitioners’ theory of vote dilution 

protection ignores entirely (Ex. D 554:6-8). 

Mr. Bryan’s precinct-level analysis further exposed the unabashed partisan motivation 

underlying Petitioners’ proposed remedy. He testified that the precincts Mr. Cooper’s illustrative 

map removes from CD- 11 voted heavily Republican in 2024, while the precincts imported from 

lower Manhattan favored Democrats (Ex. D 537:2-583:19). The net effect of this reconfiguration 

would be to transform CD-11 from a district that voted 64.1 percent Republican in 2024 to an 

artificially competitive district—an outcome that Mr. Bryan characterized as partisan line-drawing 
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by any meaningful measure (Ex. O at 62, 73). Mr. Bryan’s testimony was unrebutted at trial, and 

Supreme Court’s Decision and Order did not conclude otherwise. 

C. Post-Trial submissions 

Appellants’ post-trial briefing emphasized the constitutional limitations on Supreme 

Court’s remedial authority. Appellants demonstrated that Petitioners’ Illustrative Map constitutes 

an unconstitutional partisan gerrymander in violation of Article III, Section 4(c)(5). The evidence 

showed that Petitioners’ plan would transform the only Republican-held congressional district in 

New York City into a district favoring Democratic candidates—not by empowering minority 

voters, but by substituting Democratic-leaning White voters from Manhattan for Republican¬ 

leaning voters of all backgrounds on Staten Island. 

On the question of remedy. Appellants filed a Memorandum of Law arguing that the Court 

lacks authority to order the Legislature to enact specific redistricting legislation. The Legislature, 

as a body, is not and could not properly be a party to the proceeding. The constitutional framework 

established in Article III, Section 5 requires that the Legislature be given a full and reasonable 

opportunity to correct any legal infirmities in redistricting legislation. Appellants argued that the 

only lawful remedies available are those endorsed in prior redistricting cases: allowing the 

Legislature to redraw the district, ordering the Independent Redistricting Commission to 

reconvene and propose a new map for legislative consideration, or—in extraordinary 

circumstances—appointing a special master. 

Appellants provided affidavit testimony from Raymond J. Riley, III, Co-Executive Director 

of the Board of Elections, establishing the election calendar deadlines and demonstrating the 

practical impossibility of implementing a remedial map in time for the 2026 primary elections if 

the Court’s remedy process extended beyond early February 2026 (Ex. R). 
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IV. Supreme Court’s Decision and Order violated fundamental principles of due 
process 

A fundamental due process error infected the proceeding below. Petitioners exclusively 

argued that the NYVRA’s standards should be applied to Article III, § 4, and Appellants tailored 

their motion to dismiss, constitutional arguments, expert submissions, and entire trial strategy to 

that theory. When Supreme Court rejected the NYVRA standard as impermissible, due process 

and the principle of party presentation required dismissal. Instead, without any notice to the parties 

and without requesting supplemental briefing on the applicable legal standard. Supreme Court 

adopted an entirely new, explicitly race-based standard for Article III, § 4(c)(1) claims—a standard 

that no party had advocated and that Appellants were denied any opportunity to litigate. 

Supreme Court agreed with Appellants that applying the NYVRA’s standard in this 

proceeding would be impermissible. The Court found that Article III, § 4(c)(l)’s text directly 

contradicts Petitioners’ argument since the NYVRA was enacted years after the constitutional 

provision took effect. The Court further agreed that the exclusion of state legislation from Article 

III, § 4(c)(l)’s text was intentional and that there is no legislative history suggesting that the 

constitutional provision should be influenced by subsequently enacted legislation. 

At that point. Supreme Court should have dismissed the proceeding. Instead, Supreme 

Court proceeded without any input from the parties to invent an entirely new, explicitly race-based 

standard for Article III, § 4(c)(1) claims. The Court concluded that the New York Constitution 

provides greater protections against racial vote dilution than federal law and rejected Appellants’ 

argument that Petitioners must satisfy the first Gingles precondition requiring the minority group 

to constitute a majority in a reasonably configured single-member district. The Court reasoned that 

because the New York Constitution is purportedly “more sweeping” than the VRA, a lower 

12 
35441566 

2009a 



threshold applies, and minority voters need only comprise a sufficiently large portion of the 

district’s primary voting population to influence electoral outcomes. 

The Court adopted a novel three-pronged standard for so-called crossover districts. Under 

this standard, a reconstituted district “adding Black and Latino voters from elsewhere” is required 

when: first, minority voters are able to select their candidates of choice in the primary election; 

second, these candidates must usually be victorious in the general election; and third, the 

reconstituted district should increase the influence of minority voters such that they are decisive 

in the selection of candidates. 

Supreme Court erred in granting relief absent any proof that a reconstituted district 

satisfying its novel standard is even possible. Petitioners failed to offer, and Supreme Court did 

not find, any evidence that Black and Latino voters could be decisive in primary elections, let alone 

any evidence showing Black and Latino voters could influence primary election outcomes under 

their Illustrative Plan. Dr. Palmer confined his analysis to general elections and did not analyze a 

single primary election. Mr. Cooper did not analyze election results at all. In fact, the premise of 

Petitioners' Illustrative Map was to add White Democrats from lower Manhattan with only 

negligible increases to the Black and Latino voter population. 

Despite the conspicuous lack of proof that any such reconstituted district is possible. 

Supreme Court put the cart before the horse and declared the 2024 Map unconstitutional. It then 

directed the IRC to complete a new Congressional Map in compliance with its Order without any 

evidence that it is possible to create a map that complies with that Order. 

The Court declined to order the specific district lines Petitioners proposed. Instead, it 

ordered the IRC to reconvene and propose new congressional district lines that remedy the 

constitutional violation by February 6, 2026. The Court further enjoined Appellants from 
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conducting any election under the 2024 Congressional Map or otherwise giving any effect to the 

boundaries of the map as drawn. This injunction, though purportedly directed at CD-11, applies to 

any election conducted under the current map—meaning the injunction effectively operates 

statewide. 

Appellants filed a Notice of Appeal on January 26, 2026, which pursuant to CPLR 

5519(a)(1) automatically stayed the executory portions of the order—specifically, the directive to 

the IRC to reconvene by February 6, 2026 (Hejfmann v New York State Ind. Redistricting Commn. , 

41 NY3d 341, 357 [2023] [holding that automatic stay applied to similar directive to the IRC]). 

The automatic stay does not apply, however, to the declaratory and prohibitory injunctive portions 

of the order, including the injunction barring any election under the 2024 Map. As a result of the 

automatic stay of the remedial process coupled with the ongoing injunction, an untenable situation 

has emerged: it is now clear that a remedial map cannot be proposed, let alone enacted, by February 

6, 2026, yet the Board of Elections remains enjoined from preparing for elections under the 

existing map. 

The accompanying affirmation of Raymond J. Riley, III establishes that the 2026 election 

calendar formally commences on February 24, 2026—less than one month away—which is the 

first day candidates may circulate designating petitions pursuant to Election Law Section 6-134(4). 

The Board of Elections and local boards must perform substantial preparatory work before 

petitioning may begin, including processing voter registrations to publish the list of registered 

voters by congressional district, designating polling places, and preparing to receive ballot access 

documents. Many of these administrative tasks must be completed on a fixed schedule, and each 

task builds upon prerequisite tasks that must be completed first. 
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Since Supreme Court’s injunction is not limited to CD-11, it appears to prohibit the 

NYSBOE and local boards from engaging in preparatory work for all congressional districts 

statewide—or at minimum, any districts adjacent to CD-11. The entire statewide congressional 

election apparatus has been placed in a state of suspended animation, with election administrators 

unable to perform the tasks that New York law requires them to complete before the petitioning 

period begins. 

For these reasons, set forth in further detail below, this Court should issue an interim stay 

of Supreme Court’s order, grant a stay of the order, and grant such and further relief as is just and 

equitable. 

LEGAL STANDARD 

Appellants filed a Notice of Appeal from the Order on January 26, 2026. Pursuant to CPLR 

5519(a)(1), Appellants’ appeal automatically stayed “all proceedings to enforce the judgment or 

order appealed from pending the appeal” (CPLR 5519 [a] [1]). The automatic stay applies to the 

“executory” portions of the order appealed from—that is, those directives that “command a person 

to do an act” (Matter cf Kar-McVeigh, LLC v Zoning Bd. cf Appeals cf Town cf Riverhead, 93 

AD3d 797, 799 [2d Dept 2012], quoting Pokoik v Dept, cf Health Services cf County cf Sijfolk, 

220 AD2d 13, 15 [2d Dept 1996]). Thus, the automatic stay applies to the portion of the Order 

directing the IRC to “reconvene to complete a new Congressional Map in compliance with this 

Order by February 6, 2026” (Decision and Order at 18; Hcjfnann v New York State Ind. 

Redistricting Commn., 41 NY3d 341, 357 [2023] [holding that “the Appellate Division’s order 

[directing the IRC to “commence its duties forthwith”] was automatically stayed pursuant to CPLR 

5519 (a) (1)” and denying motion to vacate the stay]). 
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The automatic stay does not apply, however, to the non-executory portions of the Decision 

and Order, including the declaration that CD- 11 is unconstitutional and the prohibitory injunction 

enjoining Appellants “from conducting any election [under the 2024 Congressional Map] ... or 

otherwise giving any effect to the boundaries of the map as drawn” (Order at 18). 

This Court may nevertheless stay the remaining portions of the Order pursuant to CPLR 

5519(c) and its “inherent power” (Schwartz v New York City Hous. Auth., 219 AD2d 47, 48 [2d 

Dept 1996] [describing the court’s “inherent power to grant a stay of acts or proceedings, which, 

although not commanded or forbidden by the order appealed from, will disturb the status quo and 

tend to defeat or impair our appellate jurisdiction”]; see also Schneider v Aulisi, 307 NY 376, 383-

84 [1954] [“[T]he Supreme Court has inherent power in a proper case to restrain the parties before 

it from taking action which threatens to defeat or impair its exercise of jurisdiction.”]). 

This Court may consider “any relevant factor” in granting a discretionary stay as “there is 

no single factor in determining whether to grant a stay” (Schcjfer v VSB Bancorp, Inc., 68 Mise 

3d 827, 834 [Sup Ct, Richmond County 2020], quoting Deutsche Bank Nat. Tr. Co. v Royal Blue 

Realty Holdings, Inc., 2016 WL 4194201 *4 [Sup Ct, NY County 2016]). Courts generally 

consider “the apparent merit or lack of merit of the appeal, the harm that might result to the 

appellant if the stay is denied, and the potential prejudice to the respondent if the stay is granted” 

Gur Assoc. LLC v Convenience on Eight Corp., 83 Mise 3d 903, 906 [Civ Ct 2024], quoting § 8 

N.Y. Prac., Civil Appellate Practice § 9:4 [3d ed.]; see also Colt v New Jersey Tr. Corp., 86 Mise 

3d 1272(A) [Sup Ct, NY County 2025]; People ex rel. Schneiderman v Coll. Network, Inc., 53 

Mise 3d 1210(A) [Sup Ct, Albany County 2016]). 
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ARGUMENT 

I. Appellants are likely to succeed on the merits 

A. Supreme Court’s rejection of Petitioners’ proposed NYVRA standard required 
dismissal because principles of due process prohibited it from adopting a novel, 
unbriefed standard that Appellants were denied an opportunity to litigate 

Petitioners exclusively argued in this proceeding that the NYVRA’s standards should be 

applied to Article III, § 4, and they structured their pleadings, proof, and requested remedy around 

the NYVRA’s unique features. Petitioners argued that the NYVRA, under certain circumstances, 

“requires the creation of coalition and minority influence districts, or districts in which racial 

minorities can form coalitions with other racial minorities and white voters to influence elections 

and elect representatives of their choice” (Ex. A 46). They did so because this dramatically 

relaxed standard would allow Petitioners to achieve their clear objective—radically altering the 

partisan geography of CD- 11 by importing White Democratic voters from lower Manhattan, as 

shown in Petitioners’ Illustrative Map. Petitioners did not offer any alternative standard and 

conceded that their dilution claim fails under federal law. 

Appellants challenged that argument as pleaded and demonstrated that this proceeding 

must be dismissed because: (1) the plain and unambiguous terms of Article III, § 4(c)(1) expressly 

require it to be interpreted in accordance with federal statutes and not New York State statutes, 

including the NYVRA; (2) as a matter of law, the NYVRA cannot modify Article III, § 4, as 

Petitioners claimed in their Petition and supporting papers; and, (3) under settled canons of 

constitutional and statutory construction there is an irrefutable inference that the Legislature 

intended to omit congressional elections from the analytical framework contained in the NYVRA. 

Since Petitioners did not offer any other standard to be applied to their Article III, § 4(c)(1) claim. 

Appellants did not address any other standard (other than the governing federal law), much less 

offer arguments and proof on any other standard. 
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Supreme Court agreed with Appellants and held that applying the NYVRA’s standard in 

this proceeding would be “impermissible” (Decision and Order at 5). It found that Article III, § 

4(c)(l)’s text directly contradicts Petitioner’s argument since the NYVRA was enacted years after 

Article III, § 4(c)(1). Additionally, Supreme Court agreed with Appellants that the exclusion of 

“state legislation,” such as the NYVRA, from Article III, § 4(c)(l)’s text was intentional and there 

is no legislative history suggesting that Article III, § 4(c)(1) “should be influenced by legislation 

that would be passed after” the constitutional enactment took effect (Decision and Order at 5). 

Despite rejecting the only standard advanced by Petitioners and briefed by the parties, the 

Supreme Court fabricated from whole cloth an entirely new standard for vote dilution claims under 

Article III, § 4(c)(1). This is clear reversible error because due process and the principle of party 

presentation constrain adjudication of this case to the arguments and facts the parties actually 

advanced. 

The U.S. Supreme Court has made clear that “[i]n our adversarial system of adjudication, 

we follow the principle of party presentation,” under which courts “rely on the parties to frame the 

issues for decision and assign to courts the role of neutral arbiter of matters the parties present” 

(United States v Sineneng-Smith, 590 US 371, 375 [2020]).' As another recent decision put it, 

“courts call balls and strikes; they don’t get a turn at bat” (Clark v Sweeney, 607 US _ , No. 25-

52, 2025 WL 3260170, at *1 [Nov. 24, 2025] [internal punctuation omitted]). New York adheres 

to the same rule: deciding a case on “a distinct ground that [the court] winkled out wholly on [its] 

own would pose an obvious problem of fair play” because courts are “not in the business of 

blindsiding litigants, who expect [courts] to decide their appeals on rationales advanced by the 

' This rule applies “in both civil and criminal cases, in the first instance and on appeal” (Sineneng-
Smith, 590 US at 375). 
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parties, not arguments their adversaries never made” (Misicki v Caradonna, 12 NY3d 511, 519 

[2009]). 

While the party presentation principle is “not ironclad,” courts are limited to a “modest 

initiating role” reserved for narrow circumstances (Sineneng-Smith, 590 US at 376). For example, 

a court may depart from the rule to correct an “an evident miscalculation” of a statute of limitations 

to prevent an unintentional waiver (Day v McDonough, 547 US 198, 202 [2006]), or “to protect a 

pro se litigant’s rights” (Greenlaw v United States, 554 US 237, 244, 128 S Ct 2559, 2564, 171 L 

Ed 2d 399 [2008]). None of the narrow exceptions applies here, and Supreme Court’s “drastic[]” 

departure from the principle “constitute [s] an abuse of discretion” (Sineneng-Smith, 590 US at 

375). 

Here, the trial court’s creation of a new standard unrelated to any of the standards actually 

litigated by the parties has worked a manifest injustice to Appellants. The NYVRA standard 

articulated by Petitioners determined the elements they had to plead and prove, the evidence the 

parties marshalled, and the remedial possibilities the Court could consider. Petitioners chose a 

specific standard, and Appellants litigated this case in reliance on Petitioners’ choice and the way 

they framed their case. Appellants tailored their motion to dismiss, constitutional arguments, expert 

submissions, and entire trial strategy and presentation to that theory. As a matter of due process, 

the Supreme Court cannot reject the only standard litigated by the parties and adopt something 

wholly new. 

To be clear. Petitioners brought this proceeding with the singular intent of establishing the 

NYVRA framework as the standard for vote dilution claims under Article 111, § 4(c)(1). Quite 

candidly. Petitioners alleged the NYVRA would pave the way for their plan to radically alter CD-

ll’s partisan geography while leaving its minority composition intact. For this reason, the trial 
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court was not free to adopt its own standard, particularly since it did not request supplemental 

briefing from the parties regarding the standard to be applied for claims under Article III, § 4(c)(1)? 

By adopting a new, entirely unbriefed standard without notice and after the trial record has been 

closed, the trial court “radically transformed” this case (^ee Sineneng-Smith, 590 US at 379). 

B. Petitioners failed to establish a prima facie case, and Supreme Court erred as a 
matter of law, because Petitioners failed to establish a viable remedy 

Even if this Court could look past this glaring error, reversal is still required because 

Petitioners failed to establish a prima facie case of vote dilution under Supreme Court’s newly 

adopted standard. 

Under this novel standard, a proposed crossover district “adding Black and Latino voters 

from elsewhere” is required when a “three-pronged standard” is satisfied (Decision and Order at 

13, 15). First, this standard requires that “minority voters (including from two or more ethnic 

groups) are able to select their candidates of choice in the primary election”; second, “these 

candidates must usually be victorious in the general election”; and, third, “the reconstituted district 

should also increase the influence of minority voters, such that they are decisive in the selection 

of candidates” (Decision and Order at 15). Supreme Court clarified that the third prong “requires 

minority voters to be ‘decisive’ in primary races” {id. }. 

Supreme Court erred in granting relief absent any proof that such a “reconstituted” district 

is even possible under its standard, let alone whether such a district would comply with the NY 

Constitution’s other requirements of contiguity, compactness, non-partisanship, and maintenance 

of cores, pre-existing political subdivisions and communities of interest (NY Const., Art. Ill, § 4 

2 By contrast. Supreme Court did request supplemental briefing from the parties on available 
remedies. Inexplicably, Supreme Court did not disclose its intent to adopt an un-briefed standard 
and did not request briefing on the issue. Now, after a trial and with the election season at our 
doorstep, that error cannot be remedied. 
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[c] [3]-[5]). In the absence of such proof, Petitioners failed to establish, and Supreme Court failed 

to find, an “injury in fact” sufficient to support any redressable constitutional injury (iSocy cf 

Plastics Indus., Inc. v County cfStjfolk, 77 NY2d 761, II2 [1991]). 

A redressable injury is a prima facie element of a vote-dilution claim. That is, “[ujnless 

minority voters possess the potential to elect representatives in the absence of the challenged 

[voting] structure or practice, they cannot claim to have been injured by that structure or practice” 

(Thornburg v Gingles, 478 US 30, 51 n 17 [1986]). As one court aptly put it, “[bjecause the very 

concept of vote dilution implies—and, indeed, necessitates—the existence of an undiluted practice 

against which the fact of dilution may be measured, a [VRA] Section 2 Plaintiff will usually 

postulate a reasonable alternative voting practice to serve as the benchmark undiluted practice” 

(Rodriguez v Harris County, Tex., 964 F Supp 2d 686, 725 [SD Tex 2013] [internal citation 

omitted] CjJd sub nom., 601 Fed Appx 255 [5th Cir 2015]). 

For this reason, under well-developed federal law, a vote-dilution injury is established 

through the submission of an illustrative map demonstrating that the challenged practice is capable 

of lawful remedy through the creation of a new district (see e.g. Allen v Milligan, 599 US 1, 20 

[2023] [agreeing with District Court that the plaintiffs’ illustrative maps established a violation of 

SQCtionT]; see also Johnson V De Grandy, 512US 997, 1008 [1994] [“[T]he first Gingles condition 

requires the possibility of creating more than the existing number of reasonably compact districts 

with a sufficiently large minority population to elect candidates of its choice”]). 

The plaintiff bears the burden of establishing such “hypothetical redistricting schemes” 

(Fairley v Hattiesburg, Miss., 584 F3d 660, 669 [5th Cir 2009]). “Without a satisfactory remedial 

plan, [a] plaintiff[] cannot succeed” (Rose v Secretary, State cf Georgia, 87 F4th 469, 475 [11th 

Cir 2023] [internal citations and punctuation omitted]). In other words, “the issue of remedy is part 
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of the plaintiff’s prima facie case in section 2 vote dilution cases” and the “[t]he inquiries into 

remedy and liability, therefore, cannot be separated . . . (Nipper v Smith, 39 F3d 1494, 1530-31 

[11th Cir 1994] [emphasis added]). 

While federal courts require illustrative maps in connection with the first Gingles 

precondition requiring a majority-minority district, that distinction is irrelevant here. Indeed, 

although both Petitioners and Supreme Court contend Gingles does not apply. Petitioners 

nevertheless proffered an Illustrative Map in support of their claims, implicitly conceding its 

requirement. More importantly, like the first Gingles precondition. Supreme Court’s standard 

contemplates a remedy that involves increasing minority representation within a remedial district. 

As Supreme Court put it, a remedial district requires “adding Black and Latino voters from 

elsewhere” (Decision and Order at 13). While Supreme Court did not identify a minimum 

percentage of Black and Latino voters, it held that these added voters must be “decisive” in primary 

elections (Decision and Order at 15). As with the first Gingles precondition, this element can only 

be established through presentation of an illustrative map proving that some new configuration 

would allow minority voters to be decisive in primaries while complying with the NY 

Constitution’s requirements for contiguity, compactness, non-partisanship, and maintenance of 

cores, pre-existing political subdivisions and communities of interest (NY Const., Art. Ill, § 4 [c] 

[3]-[5]). 

Petitioners, however, utterly failed to establish that any such “reconstituted district” could 

potentially satisfy this standard. They failed to offer, and Supreme Court did not find, any evidence 

that Black and Latino voters could be “decisive” in primary elections, let alone any evidence 

showing Black and Latino voters could influence primary election outcomes under their 

Illustrative Plan. Dr. Palmer confined his analysis to general elections and did not analyze a single 

22 
35441566 

2019a 



primary election (^ee generally Ex. B 152-179; Ex. C 183-241). Mr. Cooper did not analyze 

election results at all (see generally Ex. C 241-376). In fact, the premise of Petitioners’ Illustrative 

Map was to add White Democrats from lower Manhattan with only negligible increases to the 

Black and Latino voter population (Ex. C 235:13-25; 236:1-7). 

Despite the conspicuous lack of proof that any such reconstituted district is possible, 

Supreme Court put the cart before the horse and declared the 2024 Map unconstitutional. It then 

directed the IRC to “complete a new Congressional Map in compliance with this Order” without 

any evidence that it is possible to create a map that complies with its Order. 

Since it is undisputed that Supreme Court made no such findings, and the trial court record 

is devoid of evidence that would allow this Court to remedy this fatal defect. Appellants are likely 

to succeed on the merits of their appeal. 

C. Supreme Court failed to find that the 2024 Map is unconstitutional beyond a 
reasonable doubt 

The lack of record evidence supporting Supreme Court’s finding is even worse because it 

expressly failed to apply the proper standard of review for a constitutional challenge. 

As a statutory enactment, the 2024 Map enjoys “a strong presumption of constitutionality” 

(Cohen v Cuomo, 19 NY3d 196, 201 [2012]). The presumption applies with particular force to 

redistricting challenges and prohibits the courts from upsetting “the balance struck by the 

Legislature and declar[ing] the redistricting plan unconstitutional” unless the challengers rebut this 

strong presumption (id. at 201-202 [internal punctuation omitted]). Accordingly, “redistricting 

legislation will be declared unconstitutional by the courts only when it can be shown beyond 

reasonable doubt that it conflicts with the Constitution after every reasonable mode of 

reconciliation of the statute with the Constitution has been resorted to, and reconciliation has been 
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found impossible” (Harkenrider v Hochul, 38 NY3d 494, 509 [2022] [internal citations and 

punctuation omitted]); see generally People v Viviani, 36 NY3d 564, 576 [2021] [“The party 

attempting to strike down a statute as facially unconstitutional bears the heavy burden” of proving 

beyond a reasonable doubt that the statute is in conflict with the Constitution] [internal citations 

and punctuation omitted]). Courts “strike [statutes] down only as a last unavoidable result” (White 

V Cuomo, 38 NY3d 209, 216 [2022] [internal citation and punctuation omitted]). 

Supreme Court failed to acknowledge the beyond a reasonable doubt standard, much less 

apply it to Petitioners’ voter dilution claim. Thus, Supreme Court’s sweeping determination that 

the 2024 Map is unconstitutional rests on a fundamentally incorrect standard. 

For example. Supreme Court found that “the current lines of CD- 11 are a contributing 

factor in the lack of representation for minority voters” (Decision and Order at 12). It then applied 

a similarly relaxed standard in evaluating the trial proof, holding that “Petitioners have shown 

strong evidence of racially polarized voting bloc” (id. [emphasis added |' 

Based upon this limited evidence,^ the trial court could not and did not conclude that, 

beyond a reasonable doubt, the 2024 Map conflicts with Article III, § 4(c)(1). Rather, the trial court 

only concluded that “these circumstances provide strong support for the claim that Black and 

Latino votes are being diluted in the current CD-I 1” (Decision and Order at 13 [emphasis added]). 

In any event, the finding that there is “strong evidence” of racial polarization is contradicted by 
the trial record as Respondents’ expert testified that the polarization in CD-I 1 is partisan, not racial 
(Ex. E 685:17-25; 686:1-25; 687: 1-13). Petitioners and their expert did not dispute that there is 
partisan polarization in CD- 11 and, in fact. Petitioners’ expert conceded that the improved 
performance of minority preferred candidates in Petitioners’ Illustrative Plan was driven by 
partisan geography through importing White Democratic voters (Ex. C 235:13-25; 236:1-7). The 
trial court did not address the expert testimony regarding the lack of evidence of racial polarization 
nor did it make any credibility findings about Respondent’s expert, or any expert for that matter. 
4 The trial court only considered three of the Gingles circumstances: racially polarized voting, 
history of discrimination and purported racial appeals in political campaigns (Decision and Order 
at 8-12). 
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Compounding this problem, the trial court made no attempt to reconcile the 2024 Map with Article 

III, § 4(c)(1) nor did it determine that such reconciliation is impossible (Harkenrider, 38 NY3d at 

509). 

Supreme Court’s express application of the incorrect standard taints the entire proceeding 

and mandates reversal of its determination that the 2024 Map is unconstitutional (see Symbax, Inc. 

V Bingaman, 219 AD2d 552, 553 [1st Dept 1995] [“Although the decision does not state the theory 

underlying that finding, if the court found fraud, it committed reversible error because it failed to 

adhere to the correct standard of truth”]; Ruscjf v Engel, 89 AD2d 587, 587 [2d Dept 1982] 

[reversing trial court’s determination, following a nonjury trial, because the trial court incorrectly 

applied the preponderance of evidence standard instead of “the more stringent and demanding 

standard of clear and convincing proof’]). 

D. Supreme Court’s remedy is inherently race-based, and Supreme Court failed to find 
that its remedy withstands strict scrutiny 

Even assuming this Court does not find a likelihood of success based on the 

overwhelmingly dispositive issues discussed above, it should do so based on the fundamentally 

fatal flaw that Petitioners’ case, and Supreme Court’s remedy, blatantly violate the Equal 

Protection Clause of the Fourteenth Amendment. 

The Equal Protection Clause “prevents a State, in the absence of ‘sufficient justification,’ 

from ‘separating its citizens into different voting districts on the basis of race’” (Cooper v Harris, 

581 US 285, 291 [2017], quoting Bethune-Hill v Virginia State Bd. of Elections, 580 US 178, 187 

[2017]). When race is the “predominant factor motivating the legislature’s decision to place a 

significant number of voters within or without a particular district” and “racial considerations 

predominated over others, the design of the district must withstand strict scrutiny” (id. at 292). In 

other words, strict scrutiny applies whenever race is the overriding consideration in redistricting 
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such that “traditional race-neutral districting principles” are “subordinated” to racial 

considerations (Miller v Johnson, 515 US 900, 916 [1995]). 

Supreme Court did not even attempt to disguise the racial basis of its remedy. The Decision 

and Order expressly states that “without adding Black and Latino voters from elsewhere, those 

voters already affected by race discrimination will remain a diluted population indefinitely” 

(Decision and Order at 13). This language alone establishes that race is the predominant—indeed, 

the determinative—factor in the redistricting remedy ordered by the court. The explicit goal is to 

reconfigure the district by relocating voters based on their race, which is precisely the kind of racial 

sorting the Equal Protection Clause strongly forbids. 

Moreover, Supreme Court’s novel “three-pronged standard” for evaluating so-called 

“crossover districts” is facially race-based. Under this standard: (1) “minority voters” must be able 

to “select their candidates of choice in the primary election”; (2) “these candidates must usually 

be victorious in the general election”; and, (3) “the reconstituted district should also increase the 

influence of minority voters, such that they are decisive in the selection of candidates” (Decision 

and Order at 15). Each prong of this test turns entirely on the racial composition of the electorate. 

The standard mandates that district lines be drawn to ensure that minority voters—defined by 

race—achieve a specified level of electoral influence. This is not a race-neutral inquiry into 

traditional redistricting principles—it is an explicit racial classification that triggers strict scrutiny 

under established Supreme Court precedent (Shaw v Hunt, 517 US 899, 907 [1996] [“[S]trict 

scrutiny applies when race is the ‘predominant’ consideration in drawing the district lines”], 

quoting Miller, 515 US at 916; Bush v Vera, 517 US 952, 959 [1996] [plurality opinion] [same]). 

There can be no dispute that race was Supreme Court’s predominant consideration. It 

openly declared that its remedy is designed to “add[] Black and Latino voters from elsewhere” 
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(Decision and Order at 13). Supreme Court’s candid acknowledgment of racial motivation satisfies 

the predominance inquiry and squarely subjects the Decision and Order to strict scrutiny. 

E. Neither Petitioners nor the Court identified a compelling state interest or that race-
hased redistricting is a narrowly tailored remedy 

Neither Petitioners nor the Court attempted to identify a compelling government interest, 

let alone that their remedy is narrowly tailored to achieve that interest. In fact, despite extensive 

pre- and post-trial briefing on this issue. Supreme Court failed to even address this argument. 

“Any exception to the Equal Protection Clause’s guarantee must survive a daunting two-

step examination known as strict scrutiny” (Students for Fair Admissions, Inc. v President and 

Fellows cf Harvard Coll., 600 US 181, 206 [2023] [emphasis added] [“SF/^d”]). To survive this 

daunting inquiry, a race-based redistricting plan must serve a “compelling state interest” (Miller, 

515 US at 904) and be supported by a “strong basis in evidence” (Shaw v Hunt, 517 US at 910 

[internal citation and punctuation omitted]). “A generalized assertion of past discrimination in a 

particular industry or region is not adequate because it provides no guidance for a legislative body 

to determine the precise scope of the injury it seeks to remedy” (id. at 909 [internal citation and 

punctuation omitted]). 

Here, while Petitioners offered generalized allegations of past discriminatory practices, 

they failed to present a strong basis in evidence, let alone any evidence that a new redistricting 

plan can remedy that past discrimination. 

Even assuming Petitioners or Supreme Court had identified a compelling state interest in 

race-based redistricting, they utterly failed to show that their race-based redistricting plan is 

“narrowly tailored to achieve [that] compelling interest” (Miller, 515 US at 920). This requirement 
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means that the use of race must not go “beyond what was reasonably necessary” (Shaw v Reno, 

509 US 630, 655 [1993]; see also SFfA, 600 US at 207). 

Supreme Court’s redistricting standard cannot be narrowly tailored because it is untethered 

to any limiting principle (SFfA, 600 US at 207). It explicitly requires “adding Black and Latino 

voters from elsewhere” (Decision and Order at 13), and its “three-pronged standard” demands that 

district lines be drawn to guarantee that minority voters are “decisive” in primary elections and 

that their candidates “usually” prevail in general elections (id. at 15). Neither Petitioners nor 

Supreme Court provided any evidence or argument as to why sorting voters by race is “necessary” 

to remedy any past discrimination. Moreover, they failed to even examine whether a race-neutral 

remedy is unavailable. 

In Alabama Legislative Black Caucus v Alabama, the Supreme Court held that the State of 

Alabama erred by asking “How can we maintain present minority percentages in majority-minority 

districts?” rather than asking “To what extent must we preserve existing minority percentages in 

order to maintain the minority's present ability to elect the candidate of its choice?” (575 US 254, 

279 [2015]). The Court held that asking the “wrong question may well have led to the wrong 

answer,” resulting in a redistricting plan that was not narrowly tailored (id.). 

Here, Supreme Court committed the same error by adopting a mechanical standard that 

mandates a specific level of minority electoral influence—i.e., that minority voters must be 

“decisive” and minority-preferred candidates must “usually” win—without regard to whether such 

a drastic remedy is necessary to cure any actual constitutional violation. 

Furthermore, Supreme Court’s remedy disregards traditional redistricting principles 

entirely. As the Supreme Court held in Bush v Vera, when a district is drawn on racial lines but is 

“far from compact,” it cannot be narrowly tailored to any compelling interest because the VRA 
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“does not require a State to create, on predominantly racial lines, a district that is not reasonably 

compact” (Bush v Vera, 517 US 952, 979 [1996] [internal citation and punctuation omitted]). 

Supreme Court ordered redrawing of CD-11 under a standard that, by its own terms, 

requires racial considerations to predominate. It provided no analysis of whether its three-pronged 

test is the least restrictive means of addressing any alleged vote dilution, nor did it consider whether 

traditional, race-neutral redistricting principles could achieve compliance with the NY 

Constitution. Its failure to consider race-neutral alternatives, by definition, means it is not narrowly 

tailored. 

Since neither Petitioners nor the Court demonstrated that a race-based remedy serves a 

compelling state interest, and because the Court’s novel standard is not narrowly tailored to any 

permissible objective, the Decision and Order squarely violates the Equal Protection Clause of the 

Fourteenth Amendment. 

II. Appellants, candidates, and voters would be irreparably harmed in the absence of a 
stay and the equities weigh in favor of allowing election activities to proceed 

Irreparable harm is “any injury for which money damages are insufficient” (Di Fabio v 

Omnipoint Communications, Inc., 66 AD3d 635, 636 [2d Dept 2009]; Sports Channel Am. Assoc. 

V Natl. Hockey League, 186 AD2d 417, 418 [1st Dept 1992] [collecting cases]). It is well 

established that voter disenfranchisement constitutes irreparable harm (Montano v Stjfolk County 

Legislature, 268 F Supp 2d 243, 260 [EDNY 2003]; Coleman v Bd. cf Educ. cf City cf Mount 

Vernon, 990 F Supp 221, 226 [SDNY 1997]; Natl. Coalition on Black Civic Participation v Wohl, 

498 F Supp 3d 457, 474 [SDNY 2020], quoting Arizona Democratic Party v Arizona Republican 

Party, No. CV-16-03752-PHX-JJT, 2016 WE 8669978, at UI [D Ariz Nov. 4, 2016] [“Further, if 

some potential voters are improperly dissuaded from exercising their franchise, it is unlikely those 
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voters can be identified, their votes cannot be recast, and no amount of traditional remedies such 

as money damages would suffice after the fact.”]). 

Here, Appellants, voters, candidates, and the public at large stand to suffer irreparable harm 

without a stay. Supreme Court’s order presents an untenable situation. While Supreme Court 

purported to declare only the configuration of CD-11 as unconstitutional, it enjoined Appellants 

from conducting “any” election under the current map, meaning the injunction applies statewide. 

And although it directed the IRC to adopt a new map by February 6, 2026, that directive has been 

automatically stayed under CPLR 5519(a)(1) by Appellants’ appeal of the order. As a result, it is 

now clear that a remedial map cannot be proposed, much less enacted, by February 6, 2026. 

As explained in the affirmation of Raymond J. Riley, the Co-Executive Director of the New 

York State Board of Elections, the election calendar formally commences on February 24, 2026, 

which is the first day candidates may circulate designating petitions pursuant to Election Law 

Section 6-134(4). As Mr. Riley attests, this statutory petitioning deadline is not the sole relevant 

consideration. The NYSBOE and local boards of election must perform substantial preparatory 

work before petitioning may begin. This preparatory work includes the processing of voter 

registrations in preparation for publishing the list of registered voters by congressional district, the 

designation of polling places, and preparation to receive all ballot access documents. Many of 

these administrative tasks must be completed on a fixed schedule, and in many instances, each task 

builds upon previous prerequisite tasks that must be completed first. 

Significantly, since the Court’s injunction is not limited to CD-11, it appears to prohibit the 

NYSBOE and local boards of elections from engaging in preparatory work for all congressional 

districts statewide—or at minimum, any districts adjacent to CD- 11—not merely the election for 

CD- 11 itself. 

30 
35441566 

2027a 



This cascading effect means that the harm caused by the injunction is not limited to the 

voters and candidates in CD-11. Rather, the entire statewide congressional election apparatus has 

been placed in a state of suspended animation, with election administrators unable to perform the 

tasks that New York law requires them to complete before the petitioning period begins. As Mr. 

Riley attests, this situation is untenable and will inevitably result in delay, disruption, and 

confusion that will prejudice voters and candidates across New York—regardless of the outcome 

of this appeal. 

This chaos can be avoided. A stay of the injunctive portion of the Decision and Order would 

allow the NYSBOE and local boards of elections to continue preparing for the February 24, 2026 

petitioning date under the current, legislatively adopted congressional map. As Mr. Riley explains, 

proceeding with preparations under existing district lines would allow the election process to 

continue unencumbered in the event of a reversal. Candidates could continue to prepare for the 

election and plan to collect designating petitions under the adopted map, and boards of elections 

could move forward with their necessary administrative tasks for all offices and districts. 

Simply put, with a stay, it would be possible for the election calendar to proceed without 

delay. Without a stay, regardless of the outcome of this appeal, delay and disruption are guaranteed. 

Finally, the equities indisputably weigh in Appellants’ favor because Petitioners cannot 

establish that they will sustain a more burdensome injury (New York State Cjf. cf Victim Services 

on beha,f cf Sutton v Wade, 79 Mise 3d 254, 261 [Sup Ct, Albany County 2023] [“Where the 

movant . . . satisfies both the merits and irreparable injury prongs, the balance of the equities 

always tips in that party’s favor absent some greater hardship that the nonmovant would suffer 

should the injunction issue.”]; see also Felix v Brand Serv. Group LLC, 101 AD3d 1724, 1726 [4th 

Dept 2012]). 
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Moreover, the equities cannot weigh in Petitioners’ favor because they delayed bringing 

their lawsuit for nineteen months after the 2024 Map was enacted. Thus, the time pressure of this 

litigation was entirely of Petitioners’ making, tipping the equities solidly in Appellants’ favor. 

Under circumstances such as this, even if there were hope for the Decision and Order being 

ultimately affirmed, the Court of Appeals has already instructed that it is preferable to allow 

elections to proceed in the normal course rather than injecting unnecessary chaos and confusion 

on the eve of an election cycle (.see Badillo v Katz, 32 NY2d 825, 827 [1973] [finding that map 

was invalid but allowing elections to proceed under existing map “as a temporary measure”]). In 

the unlikely event the Order is affirmed, new maps may be drawn through an orderly and timely 

process for the 2028 election cycle. 

III. This Court should grant leave to appeal to the Court of Appeals 

Appellants respectfully request that this Court grant leave to appeal directly to the Court of 

Appeals pursuant to CPLR 5602(b)(1). Under this provisions, leave to appeal is appropriate when 

novel or significant issues of law are presented that involve matters of statewide importance or 

questions that have not previously been addressed by the Court of Appeals. This is particularly 

true in matters affecting the electoral process, where the need for authoritative and timely 

resolution is paramount (see e.g. Harkenrider v Hochul, 38 NY3d 494 [2022]). This case satisfies 

these criteria. It presents novel constitutional questions of extraordinary statewide importance that 

no prior decision of the Court of Appeals has addressed. 

The fundamental question at the heart of this appeal—what legal standard governs vote 

dilution claims under Article III, § 4(c)(1) of the NY Constitution—has never been decided by the 

Court of Appeals. Supreme Court rejected the NYVRA standard advocated by Petitioners but then 

crafted an entirely novel, explicitly race-based standard for “crossover districts” that no party had 
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briefed and that finds no support in any prior New York or federal precedent. Whether this novel 

standard properly governs claims under Article III, § 4(c)(1) is a question that can only be 

definitively resolved by the Court of Appeals. The statewide significance of this question cannot 

be overstated. Every redistricting cycle for the foreseeable future will require application of Article 

III, § 4(c)(1), and the standard governing such claims must be established by the Court of Appeals 

to ensure uniform application throughout the State. 

This case also presents the question of whether Supreme Court’s remedy—which explicitly 

requires “adding Black and Latino voters from elsewhere” to create a “reconstituted district”—can 

satisfy strict scrutiny under the Equal Protection Clause of the Fourteenth Amendment. The U.S. 

Supreme Court has consistently held that the Equal Protection Clause “prevents a State, in the 

absence of ‘sufficient justification,’ from ‘separating its citizens into different voting districts on 

the basis of race’” (Cocper v Harris, 581 US at 291). Supreme Court’s remedy is facially race¬ 

based, yet neither Petitioners nor Supreme Court identified a compelling state interest nor 

demonstrated that race-based redistricting is narrowly tailored to achieve that interest. How the 

Equal Protection Clause applies to remedies ordered under Article III, § 4(c)(1) has never been 

addressed by the Court of Appeals and has profound implications for the constitutional limits on 

redistricting in New York. 

The urgency of the electoral calendar further underscores the need for immediate review. 

The 2026 election calendar formally commences on February 24, 2026—less than one month 

away—which is the first day candidates may circulate designating petitions pursuant to Election 

Law Section 6-134(4). Supreme Court’s injunction has placed the entire statewide congressional 

election apparatus in a state of suspended animation, with election administrators unable to 

perform the preparatory tasks that New York law requires them to complete before the petitioning 
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period. The Court of Appeals has recognized that election-related matters often require expedited 

resolution to prevent disruption to the electoral process Harkenrider, 38 NY3d at 521-22). 

Given the imminent commencement of the election season and the statewide impact of Supreme 

Court’s order, immediate review by the Court of Appeals is essential. 

For all these reasons, this Court should grant leave to appeal. The questions presented are 

novel, significant, and of statewide importance. No prior decision of the Court of Appeals has 

addressed the proper standard for vote dilution claims under Article III, § 4(c)(1) or the Equal 

Protection Clause implications of race-based redistricting remedies under the NY Constitution. 

Appellants respectfully request that this Court grant leave to appeal and certify the question of 

what legal standard governs vote dilution claims under Article III, § 4(c)(1) of the New York 

Constitution to the Court of Appeals. 

CONCLUSION 

For the foregoing reasons. Appellants respectfully request that this Court enter an order 

staying Supreme Court’s Order in its entirety and granting such other and further relief as this 

Court deems equitable or appropriate. 

Dated: January 28, 2026 
Albany, New York Cullen and Dykman llp 

By: /s/ Nicholas J. Faso 
Nicholas J. Faso, Esq. 
Christopher E. Buckey, Esq. 
80 State Street, Suite 900 
Albany, New York 12207 
(518) 788-9416 
nfaso@cullenllp.com 
cbuckey @cullenllp .com 

Attorneys for Appellants Peter S. Kosinski, 
Anthony J. Casale, and Raymond J. Riley, 
111 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 

Michael Williams, Jose Ramirez-Garofalo, Aixa Torres, and 
Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; Kristen 
Zebrowski Stavisky, in her official capacity as Co-Executive 
Director of the Board of Elections of the State of New York; 
Raymond J. Riley, III, in his official capacity as Co¬ 
Executive Director of the Board of Elections of the State of 
New York; Peter S. Kosinski, in his official capacity as Co-
Chair and Commissioner of the Board of Elections of the 
State of New York; Henry T. Berger, in his official capacity 
as Co-Chair and Commissioner of the Board of Elections of 
the State of New York; Anthony J. Casale, in his official 
capacity as Commissioner of the Board of Elections of the 
State of New York; Essma Bagnuola, in her official capacity 
as Commissioner of the Board of Elections of the State of 
New York; Kathy Hochul, in her official capacity as 
Governor of New York; Andrea Stewart-Cousins, in her 
official capacity as Senate Majority Leader and President Pro 
Tempore of the New York State Senate; Carl E. Heastie, in 
his official capacity as Speaker of the New York State 
Assembly; and Letitia James, in her official capacity as 
Attorney General of New York, 

Respondents, 

-and-

Representative Nicole Malliotakis, Edward L. Lai, Joel 
Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba, 

Intervenor-Res pondents. 

AFFIRMATION OF 
NOTICE UNDER 
RULE 1250.4(b)(2) 

Appellate Division Index No: 
2026-00384 

NY County Index No.: 
164002/2025 

I, NICHOLAS J. FASO, ESQ., affirm this 29th day of January, 2026, under the penalties 

of perjury under the laws of New York, which may include a fine or imprisonment, that the 
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foregoing is true, and I understand that this document may be filed in an action or proceeding in a 

court of law. 

1. I am a partner with the law firm of Cullen and Dykman LLP, counsel for 

Respondent-Appellants Peter S. Kosinski, in his official capacity as Co-Chair and Commissioner 

of the Board of Elections of the State of New York (“BOE”), Anthony J. Casale, in his official 

capacity as a Commissioner of the BOE, and Raymond J. Riley, III, in his official capacity as Co¬ 

Executive Director of the BOE (collectively, “Appellants”). I submit this affirmation in support of 

Respondent-Appellants’ motion for a stay of the Decision and Order of the Honorable Jeffrey H. 

Pearlman, A.J.S.C., dated January 21, 2026. 

2. Pursuant to this Court’s 22 NYCRR § 1250.4(b)(2), on Tuesday, January 27, 2026, 

I notified my adversary, via email, of the day and time (morning) that Appellants intended to file 

this application and the relief sought, and requested my adversary’s position on the application. 

3. As stated in the Summary Statement on Application for Expedited Service and/or 

Interim Relief, my adversary opposes this application. 

Dated: January 29, 2026 
Albany, New York 

/s/ Nicholas J. Faso 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION, FIRST DEPARTMENT 

Michael Williams, Jose Ramirez-Garofalo, Aixa Torres, and 
Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; Kristen 
Zebrowski Stavisky, in her official capacity as Co-Executive 
Director of the Board of Elections of the State of New York; 
Raymond J. Riley, III, in his official capacity as Co¬ 
Executive Director of the Board of Elections of the State of 
New York; Peter S. Kosinski, in his official capacity as Co-
Chair and Commissioner of the Board of Elections of the 
State of New York; Henry T. Berger, in his official capacity 
as Co-Chair and Commissioner of the Board of Elections of 
the State of New York; Anthony J. Casale, in his official 
capacity as Commissioner of the Board of Elections of the 
State of New York; Essma Bagnuola, in her official capacity 
as Commissioner of the Board of Elections of the State of 
New York; Kathy Hochul, in her official capacity as 
Governor of New York; Andrea Stewart-Cousins, in her 
official capacity as Senate Majority Leader and President Pro 
Tempore of the New York State Senate; Carl E. Heastie, in 
his official capacity as Speaker of the New York State 
Assembly; and Letitia James, in her official capacity as 
Attorney General of New York, 

Respondents, 

-and-

Representative Nicole Malliotakis, Edward L. Lai, Joel 
Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba, 

Intervenor-Res pondents. 

AFFIRMATION OF 
ELECTRONIC SERVICE 

Appellate Division Index No: 
2026-00384 

NY County Index No.: 
164002/2025 

I, NICHOLAS J. FASO, ESQ., affirm this 29th day of January, 2026, under the penalties 

of perjury under the laws of New York, which may include a fine or imprisonment, that the 
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foregoing is true, and I understand that this document may be filed in an action or proceeding in a 

court of law. 

1. I am a partner with the law firm of Cullen and Dykman LLP, counsel for 

Respondent-Appellants Peter S. Kosinski, in his official capacity as Co-Chair and Commissioner 

of the Board of Elections of the State of New York (“BOE”), Anthony J. Casale, in his official 

capacity as a Commissioner of the BOE, and Raymond J. Riley, III, in his official capacity as Co¬ 

Executive Director of the BOE (collectively, “Appellants”). I submit this affirmation in support of 

Respondent-Appellants’ motion for a stay of the Decision and Order of the Honorable Jeffrey H. 

Pearlman, A.J.S.C., dated January 21, 2026. 

2. On January 29, 2026, 1 emailed copies of Appellants’ application seeking an interim 

stay, stay pending appeal, and leave to appeal to the Court of Appeals to all counsel of record in 

this matter, including the Summary Statement on Application for Expedited Service and/or Interim 

Relief, Affirmation of Nicholas J. Faso, and Appellants’ Memorandum of Law in Support. 

Dated: January 29, 2026 
Albany, New York 

/s/ Nicholas J. Faso 
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2026-00384 

01/29/2026 
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of 

Michael Williams, et al. Index/Indict/Docket # 164002/2025 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: FIRST DEPARTMENT 

Michael Williams; Jose Ramirez-Garofalo; Aixa 
Torres; and Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; 
Kristen Zebrowski Stavisky, in her official 
capacity as Co-Executive Director of the Board of 
Elections of the State of New York; Raymond J. 
Riley, III, in his official capacity as Co-Executive 
Director of the Board of Elections of the State of 
New York; Peter S. Kosinski, in his official 
capacity as Co-Chair and Commissioner of the 
Board of Elections of the State of New York; 
Henry T. Berger, in his official capacity as Co-
Chair and Commissioner of the Board of Elections 
of the State of New York; Anthony J. Casale, in 
his official capacity as Commissioner of the Board 
of Elections of the State of New York; Essma 
Bagnuola, in her official capacity as Commissioner 
of the Board of Elections of the State of New 
York; Kathy Hochul, in her official capacity as 
Governor of New York; Andrea Stewart-Cousins, 
in her official capacity as Senate Majority Leader 
and President Pro Tempore of the New York State 
Senate; Carl E. Heastie, in his official capacity as 
Speaker of the New York State Assembly; and 
Letitia James, in her official capacity as Attorney 
General of New York, 

Respondents, 
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina, 
Solomon B. Reeves, Angela Sisto, and Faith 
Togba, 

Intervenors-Respondents . 

Appellate Division Index No.: 
26-00384 

New York County Index No.: 
164002/2025 
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ADDENDUM TO SUMMARY STATEMENT ON APPLICATION FOR EXPEDITED 
SERVICES AND/OR INTERIM RELIEF 

This application by Intervenor-Respondents Congresswoman Nicole Malliotakis and 

Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba 

(together, “Appellants-Intervenor-Respondents”) is for an emergency relief stay of the Supreme 

Court’s Decision and Order dated January 21, 2026 and duly entered by the Clerk of the Court on 

January 22, 2026. Appellants-Intervenor-Respondents respectfully request that this Court grant 

an immediate stay pending determination of this Motion. Appellants-Intervenor-Respondents 

further request that this Court grant its Motion to stay all proceedings pending resolution of the 

Appeal and grant leave to appeal to the Court of Appeals. 

Dated: New York, New York 
January 27, 2026 TROUTMAN PEPPER LOCKE LLP 

Bennet J. Moskowitz 
875 Third Avenue 
New York, New York 10022 
(212) 704-6000 

Misha Tseytlin 
ms. Wacker Dr., Suite 4100 
Chicago, Illinois 60606 
(608) 999-1240 

Counsel for Congresswoman Nicole 
Malliotakis and Individual Voters Edward L. 
Lai, Joel Medina, Solomon B. Reeves, 
Angela Sisto, and Faith Togba 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: FIRST DEPARTMENT 

Michael Williams; Jose Ramirez-Garofalo; Aixa 
Torres; and Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; 
Kristen Zebrowski Stavisky, in her official 
capacity as Co-Executive Director of the Board of 
Elections of the State of New York; Raymond J. 
Riley, III, in his official capacity as Co-Executive 
Director of the Board of Elections of the State of 
New York; Peter S. Kosinski, in his official 
capacity as Co-Chair and Commissioner of the 
Board of Elections of the State of New York; 
Henry T. Berger, in his official capacity as Co-
Chair and Commissioner of the Board of Elections 
of the State of New York; Anthony J. Casale, in 
his official capacity as Commissioner of the Board 
of Elections of the State of New York; Essma 
Bagnuola, in her official capacity as Commissioner 
of the Board of Elections of the State of New 
York; Kathy Hochul, in her official capacity as 
Governor of New York; Andrea Stewart-Cousins, 
in her official capacity as Senate Majority Leader 
and President Pro Tempore of the New York State 
Senate; Carl E. Heastie, in his official capacity as 
Speaker of the New York State Assembly; and 
Letitia James, in her official capacity as Attorney 
General of New York, 

Respondents, 
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina, 
Solomon B. Reeves, Angela Sisto, and Faith 
Togba, 

Intervenors-Respondents . 

Appellate Division Index No.: 
26-00384 

New York County Index No.: 
164002/2025 

NOTICE OF EMERGENCY 
MOTION FOR STAY 
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PLEASE TAKE NOTICE that upon the annexed Affirmation of Attorney Bennet J. 

Moskowitz and the exhibits annexed thereto, the annexed memorandum of law, and upon all 

proceedings heretofore had herein, the Intervenor-Respondents-Appellants Congresswoman 

Nicole Malliotakis and Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela 

Sisto, and Faith Togba (collectively, the “Movants”) will move this Court at a Term thereof to be 

held at the Appellate Division, First Department Courthouse located at 27 Madison Avenue, New 

York, NY 10010, on_ , 2026, at 10:00 a.m., or as soon thereafter as counsel 

can be heard, pursuant to CPLR § 5519(c) for an Order: 

1. Staying enforcement of the Supreme Court’s Opinion and Order dated January 21, 2026 

and duly entered by the Clerk of the Court on January 22, 2026, and all trial court 

proceedings, pending this Court’s determination of the appeal from the Opinion and Order; 

and 

2. Granting leave to appeal to the Court of Appeals of the State of New York. 

Dated: New York, New York 
January 27, 2026 

Bennet J. Moskowitz 
875 Third Avenue 
New York, NY 10022 
(212) 704-6000 
bennet.moskowitz@troutman.com 

Misha Tseytlin 
Ills. Wacker Dr., Suite 4100 
Chicago, IL 60606 
(608) 999-1240 
misha.tseytlin@troutman.com 

Counsel for Congresswoman Nicole Malliotakis 
and Individual Voters Edward L. Lai, Joel Medina, 
Solomon B. Reeves, Angela Sisto, and Faith Togba 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: FIRST DEPARTMENT 

Michael Williams; Jose Ramirez-Garofalo; Aixa 
Torres; and Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; 
Kristen Zebrowski Stavisky, in her official 
capacity as Co-Executive Director of the Board of 
Elections of the State of New York; Raymond J. 
Riley, III, in his official capacity as Co-Executive 
Director of the Board of Elections of the State of 
New York; Peter S. Kosinski, in his official 
capacity as Co-Chair and Commissioner of the 
Board of Elections of the State of New York; 
Henry T. Berger, in his official capacity as Co-
Chair and Commissioner of the Board of Elections 
of the State of New York; Anthony J. Casale, in 
his official capacity as Commissioner of the Board 
of Elections of the State of New York; Essma 
Bagnuola, in her official capacity as Commissioner 
of the Board of Elections of the State of New 
York; Kathy Hochul, in her official capacity as 
Governor of New York; Andrea Stewart-Cousins, 
in her official capacity as Senate Majority Leader 
and President Pro Tempore of the New York State 
Senate; Carl E. Heastie, in his official capacity as 
Speaker of the New York State Assembly; and 
Letitia James, in her official capacity as Attorney 
General of New York, 

Respondents, 
-and-

Nicole Malliotakis; Edward L. Lai, Joel Medina, 
Solomon B. Reeves, Angela Sisto, and Faith 
Togba, 

Intervenors-Respondents . 

Appellate Division Index No.: 
26-00384 

New York County Index No.: 
164002/2025 
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UPON the papers filed in support of the appeal from the Opinion and Order of the Supreme 

Court, New York County, dated January 21, 2026 and duly entered by the Clerk of the Court on 

January 22, 2026, and the papers filed in opposition thereto, it is 

ORDERED that enforcement of the Supreme Court’s Opinion and Order dated January 

21, 2026 and duly entered by the Clerk of the Court on January 22, 2026 is hereby stayed, along 

with all trial court proceedings, pending this Court’s determination of the appeal; and 

ORDERED that leave to appeal to the Court of Appeals is hereby granted. 

Dated: New York, New York 
_ , 2026 

.I.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: FIRST DEPARTMENT 

Michael Williams; Jose Ramirez-Garofalo; Aixa 
Torres; and Melissa Carty, Appellate Division Index No.: 

26-00384 
Petitioners, 

-against-
New York County Index No.: 
164002/2025 

Board of Elections of the State of New York; 
Kristen Zebrowski Stavisky, in her official 
capacity as Co-Executive Director of the Board of 
Elections of the State of New York; Raymond J. 
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AFFIRMATION OF BENNET J. MOSKOWITZ IN SUPPORT OF MOTION FOR 
STAY, INTERIM STAY, AND LEAVE TO APPEAL 

BENNET J. MOSKOWITZ, an attorney duly admitted to practice in the Courts of the 

State of New York, affirms the following to be true under the penalties of perjury pursuant to 

CPLR§ 2106: 

1. I am a Partner at the law firm Troutman Pepper Locke LLP, counsel for Intervenor-

Respondents Congresswoman Nicole Malliotakis and Individual Voters Edward L. Lai, Joel 

Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba (together, the “Intervenor-

Respondents”) in this CPLR Article 4 Proceeding. 

2. I submit this Affirmation solely to present to the Court information and materials 

relating to Intervenor-Respondents’ Motion for Stay, Interim Stay, and Leave to Appeal, which 

materials are attached hereto as described below. I am fully familiar with the facts and 

circumstances set forth herein. 

3. A true and correct copy of the Decision and Order of the Supreme Court of the State 

of New York, New York County, by the Hon. Jeffrey H. Pearlman, signed on January 21, 2026 

and duly entered by the Clerk of the Court on January 22, 2026, is attached hereto as Exhibit A, 

originally available at NYSCEF No.217. 

4. A true and correct copy of the Expert Report of Dr. Sean Trende is attached hereto 

as Exhibit B, originally available atNYSCEF No.l 12. 

5. A true and correct copy of the Affidavit of Congresswoman Nicole Malliotakis is 

attached hereto as Exhibit C, originally available atNYSCEF No.23. 

6. A true and correct copy of the New York State Independent Redistricting 

Commission, Congressional Plan 2024, is attached hereto as Exhibit D, originally available at 

NYSCEF No. 19. 
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7. A true and correct copy oi A Redistricting Surprise in New York: A Map That Plays 

Few Favorites is attached hereto as Exhibit E, originally available at NYSCEF No.20. 

8. A true and correctcopy of Democrats Propose N. Y. Congressional Map With Slight 

Tilt in Their Favor is attached hereto as Exhibit F, originally available at NYSCEF No.21 . 

9. A true and correct copy of the Petition filed by Petitioners is attached hereto as 

Exhibit G, originally available at NYSCEF No.l . 

10. A true and correct copy of the Expert Report of Dr. John Alford is attached hereto 

as Exhibit H, originally available at NYSCEF No.l 19. 

11. A true and correct copy of Petitioners’ Memorandum of Law in Support of Their 

Petition is attached hereto as Exhibit E originally available at NYSCEF No.63. 

12. A true and correct copy of the Attorney General Respondents’ Letter to the Court 

Regarding the Petition is attached hereto as Exhibit J, originally available at NYSCEF No.95 . 

13. A true and correct copy of Intervenor-Respondents’ Memorandum of Law in 

Support of Their Motion to Dismiss is attached hereto as Exhibit K, originally available at 

NYSCEF No.l 15. 

14. A true and correct copy of Respondents Kosinski, Casale, and Riley’s 

Memorandum of Law in Support of Their Motion to Dismiss is attached hereto as Exhibit L, 

originally available at NYSCEF No. 122. 

15. A true and correct copy of the Amicus Brief submitted by the New York Civil 

Liberties Union et al. is attached hereto as Exhibit M, originally available at NYSCEF No. 139 . 

16. A true and correct copy of the Amicus Brief submitted by Professors Ruth 

Greenwood and Nicholas Stephanopoulos is attached hereto as Exhibit N, originally available at 

NYSCEF No. 135. 
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17. A true and correct copy of Intervenor-Respondents’ Reply Memorandum of Law 

in Further Support of Their Motion to Dismiss is attached hereto as Exhibit O, originally available 

at NYSCEF No. 161. 

18. A true and correct copy of the complete trial transcript is attached hereto as Exhibit 

P. 

19. A true and correct copy of the Expert Report of Dr. Thomas Sugrue is attached 

hereto as Exhibit Q, originally available at NYSCEF No.61 . 

20. A true and correct copy of the Expert Report of Joseph Borelli is attached hereto as 

Exhibit R, originally available at NYSCEF No.l 14. 

21. A true and correct copy of the Expert Report of William Cooper is attached hereto 

as Exhibit S, originally available at NYSCEF No. 187. 

22. A true and correct copy of the Expert Report of Dr. Maxwell Palmer is attached 

hereto as Exhibit T, originally available at NYSCEF No.60. 

23 . A true and correct copy of the Expert Report of Dr. Stephen Voss is attached hereto 

as Exhibit U, originally available at NYSCEF No. 160. 

24. A true and correct copy of the Expert Report of Thomas Bryan is attached hereto 

as Exhibit V, originally available at NYSCEF No. 194. 

25 . A true and correct copy of Intervenor-Respondents’ Proposed Findings of Fact and 

Conclusions of Law is attached hereto as Exhibit W, originally available at NYSCEF No.207. 

26. A true and correct copy of Respondents’ Briefing Regarding the Proposed Remedy 

is attached hereto as Exhibit X, originally available at NYSCEF No.205 . 

27. A true and correct copy of the Affirmation of Edward L. Lai is attached hereto as 

Exhibit Y, originally available at NYSCEF No.24. 
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28. A true and correct copy of the Affirmation of Joel Medina is attached hereto as 

Exhibit Z, originally available atNYSCEF No.25. 

29. A true and correct copy of the Affirmation of Solomon B. Reeves is attached hereto 

as Exhibit AA, originally available atNYSCEF No.26. 

30. A true and correct copy of the Affirmation of Angela Sisto is attached hereto as 

Exhibit BB, originally available at NYSCEF No.27. 

31. A true and correct copy of the Affirmation of Faith Togba is attached hereto as 

Exhibit CC , originally available at NYSCEF No.28. 

32. A true and correct copy of Intervenor-Respondents’ Notice of Appeal to the 

Appellate Division is attached hereto as Exhibit DD, originally available atNYSCEF No.247. 

33 . A true and correct copy of Intervenor-Respondents’ Notice of Appeal to the Court 

of Appeals is attached hereto as Exhibit EE , originally available atNYSCEF No.238. 

I affirm this 27th day of January 2026, under the penalties of perjury under the laws of 

New York, which may include a fine or imprisonment, that the foregoing is true, and I understand 

that this document may be filed in an action or proceeding in a court of law. 

Bennet J. Moskowitz, Reg. No.4693 842 
875 Third Avenue 
New York, NY 10022 
(212) 704-6000 
bennet.moskowitz@troutman.com 

Counsel for Congresswoman Nicole Malliotakis 
and Individual Voters Edward L. Lai, Joel Medina, 
Solomon B. Reeves, Angela Sisto, and Faith Togba 
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[FILED: NEW YORK COUNTY CLERK 01/22/2026 10:50 AM| no. 164002/2025 
NYSCEF DOC. NO. 217 RECEIVED NYSCEF: 01/21/2026 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. JEFFREY H. PEARLMAN PART 44M 

Justice 

X index no. 164002/2025 

MICHAEL WILLIAMS, JOSE RAMIREZ-GAROFALO, AIXA .n/o-r/onnc 
TORRES, MELISSA CARTY, Jz/oSs 

Petitioner, MOTION DATE 12/08/2025 

MOTION SEQ. NO. 001 006 007 

BOARD OF ELECTIONS OF THE STATE OF NEW YORK, 
KRISTEN ZEBROWSKI STAVISKY. RAYMOND J. RILEY, 
PETER S. KOSINSKI, HENRY T. BERGER, ANTHONY J. 
CASALE, ESSMA BAGNUOLA, KATHY HOCHUL, ANDREA 
STEWART-COUSINS, CARL E. HEASTIE, LETITIA JAMES, 

DECISION + ORDER ON 
MOTION 

Respondent. 

■X 

The following e-filed documents, listed by NYSCEF document number (Motion 001) 2, 10, 52, 53, 56, 59, 
60, 61, 62, 63, 95, 98, 142, 143, 144, 145, 154, 167, 168, 175, 186, 187 

were read on this motion to/for MISCELLANEOUS 

The following e-filed documents, listed by NYSCEF document number (Motion 006) 97, 99, 100, 101, 
102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 128, 130, 146, 147, 148, 149, 155, 
157, 159, 160, 161, 169, 170, 188, 189 

were read on this motion to/for DISMISS 

The following e-filed documents, listed by NYSCEF document number (Motion 007) 116, 117, 118, 119, 
120, 121, 122, 129, 131, 150, 151, 152, 153, 156, 158, 171, 172, 173, 174, 176, 190, 191 

were read on this motion to/for DISMISSAL 

This election case was heard on an expedited basis, beginning with a hearing on 

November 7, 2025. The parties submitted briefings on the motions addressed in this Order, 

including reply memoranda, as well as exhibits including reports from expert witnesses. 

Additional briefing was provided by Amici Curiae. A trial was held from January 5, 2026 

through January 8, 2026, during which Petitioners and Respondents were provided with equal 
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time to make their cases. After the completion of trial, parties provided additional briefing 

regarding the remedy in this case, as well as post-trial memoranda. 

Background 

On October 24, 2025, Petitioner Michael Williams, an elector of the state of New York, 

residing in Richmond County, Petitioner Jose Ramirez-Garofalo, an elector of the state of New 

York, residing in Richmond County, Petitioner Aixa Torres, an elector of the state of New York, 

residing in New York County, and Melissa Carty, an elector of the state of New York, residing in 

New York County (Collectively, “Petitioners”), filed a petition pursuant to Article III, Sections 4 

and 5 of the New York Constitution, Unconsolidated Laws § 4221 (L 191 1, ch. 773, § 1), and Civil 

Practice Law and Rules 3001, requesting: (1) that the Court declare “that the 2024 Congressional 

Map violates Article Ill, Section 4(c)(1) of the New York Constitution by unlawfully diluting the 

votes of Black and Latino voters in CD-I 1 (2) “Pursuant to Art. Ill, Section 5 of the New York 

Constitution, ordering the Legislature to adopt a valid congressional redistricting plan in which 

Staten Island is paired with voters in lower Manhattan to create a minority influence district in 

CD-I 1 that complies with traditional redistricting criteria;” (3) that the Court issue “a permanent 

injunction enjoining [Respondents] and their agents and successors in office, from enforcing or 

giving any effect to the boundaries of the congressional districts as drawn in the 2024 

Congressional Map, including an injunction barring [Respondents] from conducting any further 

congressional elections under the current map;” and (4) that the Court “[hold] hearings, [consider] 

briefing and evidence, and otherwise tak[e] actions necessary to order a valid plan for new 

congressional districts in New York that comports with Article III, Section 4(c)(1) of the New 

York Constitution.” NYSCEF Doc. No. 2. On December 8, 2025 Intervenor-Respondents 

Congresswoman Nicole Malliotakis’ and Individual Voters Edward L. Lai, Joel Medina, Solomon 
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B. Reeves, Angela Sisto, and Faith Togba (“Intervenor-Respondents”) filed a Cross-Motion, 

seeking to dismiss this matter. NYSCEF Doc. No. 97. 

On December 8, 2025, Respondents Peter S. Kosinski, in his official capacity as Co-Chair 

and Commissioner of the Board of Elections of the State of New York (“BOE”), Anthony J. 

Casale, in his official capacity as a Commissioner of the BOE, and Raymond J. Riley, III (“BOE 

Respondents”, in his official capacity as Co-Executive Director of the BOE filed an additional 

Cross-Motion, also seeking dismissal. NYSCEF Doc. No. J J6. 

Article III § 4(c) of the New York State Constitution governs redistricting of the state 

legislative districts and congressional districts, “[s]ubject to the requirements of the federal 

constitution and statutes and in compliance with state constitutional requirements.” Article III § 

4(c)(1) states: 

When drawing district lines, the commission shall consider whether such lines 
would result in the denial or abridgement of racial or language minority voting 
rights, and districts shall not be drawn to have the purpose of, nor shall they result 
in, the denial or abridgement of such rights. Districts shall be drawn so that, based 
on the totality of the circumstances, racial or minority language groups do not have 
less opportunity to participate in the political process than other members of the 
electorate and to elect representatives of their choice. 

This case arises out of and relates to Petitioners’ claim that that in New York’s If’’ 

Congressional District (“CD-I 1”), “Black and Latino Staten Islanders have less opportunity than 

other members of the electorate to elect a representative of their choice and influence elections... 

in violation of the prohibition against racial vote dilution in Article III, Section 4(c)(1) of the New 

York Constitution.” NYSCEF Doc. No. 1. CD-I 1 contains the entirety of Staten Island and extends 

into a portion of southern Brooklyn, reflecting district boundaries that have existed since 1980. 

Pel. Exh. C., NYSCEF Doc. No. 62. In the same period, the racial demographics have shifted 

drastically, from “85.3 percent while, 7 percent Black, 5.4 percent Latino, and 1.9 percent Asian” 
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to “56.6 percent white, 19.5 percent Latino,... 9 percent Black,” and 12 percent Asian, with “[t]he 

remaining 2.9 percent” largely comprised of “people who consider themselves members of two or 

more races.” NYSCEF Doc. No. 67. Petitioners’ proposed remedy would move the boundaries of 

CD-I 1, grouping Staten Island with a portion of southern Manhattan. 

This is an issue of first impression; New York courts have yet to determine the appropriate 

legal standard to evaluate a vote dilution claim under Article III, Section 4 of the New York State 

Constitution. Petitioners assert that in evaluating this claim, the Court should utilize the vote 

dilution framework provided in the 2022 John R. Lewis New York Voting Rights Act (“NY 

VRA”). Intervenor-Respondents and BOE Respondents both argue that consideration of the NY 

VRA is impermissible under the state constitution and that the case should be dismissed as a result. 

NYSCEF Docs. No 115, 122. Respondents Kathy Hochul, in her official capacity as Governor of 

the State of New York, Andrea Stewart-Cousins, in her official capacity as Senate Majority Leader 

and President Pro Tempore of the New York State Senate, Carl E. Heastie, in his official capacity 

as Speaker of the New York State Assembly, and Letitia James, in her official capacity as Attorney 

General of the State of New York (collectively, “State Respondents”), for their part, claim that a 

“totality of the circumstances” standard is appropriate pursuant to the text of Article III Section 

4(c)(1) but make no argument as to the result that would be reached under such a standard. 

NYSCEF Doc. No. 95. 

Analysis 

Article III, Section 4(c)(1) was part of a series of 2014 constitutional amendments 

regarding redistricting approved by the voters of New York State. As stated by State Respondents, 

it calls for a totality of the circumstances standard, reading in relevant part: “Districts shall be 

drawn so that, based on the totality of the circumstances, racial or minority language groups do 
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not have less opportunity to participate in the political process than other members of the electorate 

and to elect representatives of their choice.” iVew York State Constitution. Article III, Section 

4(c)(1) (Emphasis Added). The state constitution provides no guidance as to how to evaluate the 

totality of the circumstances, nor does the legislative history of the redistricting amendments. 

Petitioners point to the NY VRA, which bans vote dilution in local subdivisions based on the 

protections provided by Article 111, Section 4, while providing detailed guidance on evaluating the 

totality of the circumstances. NYSCEF Doc. No. 1. 

Utilizing the NY VRA, however convenient, is impermissible. Article 111, Section 4 

specifically states that the redistricting of congressional districts is “[s]ubjcct to the requirements 

of the federal constitution and statutes and in compliance with state constitutional requirements.” 

Here, the text of the state constitution directly contradicts the notion that the Court can use the NY 

VRA, a state statute, to interpret a constitutional vote dilution claim. Not only was the NY VRA 

passed years after the redistricting amendments were ratified, the provision names “the federal 

constitution and statutes” and "state constitutional requirements,” with no mention of state statutes. 

Id. That the phrase "the federal constitution” is paralleled “state constitutional requirements” while 

federal statutes receive no such mirror implies that state legislation was excluded on purpose and 

it should not be used to interpret Article III, Section 4. Moreover, there is no legislative history' 

that provides any evidence that Article III, Section 4(c)(1) should be influenced by legislation that 

would be passed after the amendment took effect, even if that legislation is meant to bolster efforts 

against vote dilution. 

That conclusion, however, does not end the inquiry, as Petitioners are correct in their 

assertion that the New York State Constitution provides greater protections against racial vote 

dilution than the federal constitution or the federal Voting Rights Act. That the protections of 
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Article III, Section 4 are broader than those provided by the federal constitution and federal statutes 

can be gleaned from the text itself and from case law regarding state legislation. Assertions that 

the federal Voting Rights Act controls simply do not hold up under a basic logical analysis. Article 

III, Section 4(c) says “[sjubject to the requirements of the federal constitution and statutes and in 

compliance with state constitutional requirements,” that under Section 4(c)(1), “[djistricts shall be 

drawn so that, based on the totality of the circumstances, racial or minority language groups do 

not have less opportunity to participate in the political process than other members of the electorate 

and to elect representatives of their choice.” These provisions, taken in conjunction, simply imply 

that the protections provided by the redistricting amendments should not violate federal or state 

constitutional requirements or the state constitution, not that these protections cannot expand on 

those provided by the federal government. See Harkenrider v. Hochiil, 38 N. Y.3d 494, 509 (2022) 

(“In construing the language of the Constitution as in construing the language of a statute, ... [we] 

look for the intention of the People and give to the language used its ordinary meaning”). Were 

the redistricting amendments simply meant to establish that the federal constitution and federal 

statutes should be used to protect voting rights in New York, the amendments would have no 

purpose. See People v. Galindo, 38 N.Y.3d 199, 205-206 (2022) (a statute should not be read in a 

way that “hold[s] it a legal nullity.”) Moreover, under People v. P.J. Video, Inc., “[i]f the language 

of the State Constitution differs from that of its Federal counterpart, then the court may conclude 

that there is a basis for a different interpretation of it.” 68 N.Y.2d 296, 302 (1986). As pointed out 

by State Respondents, there are differences between the Voting Rights Act (52 U.S.C. § 10301(b)), 

which uses phrases referring to particularized groups including “a class of citizens” and “its 

members” and Article III, Section 4(c)(1), which protects the ability of “racial or minority groups 

[from having] less opportunity to participate in the political process than other members of the 
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electorate and to elect representatives of their choice.” Here, the state’s expansion on federal 

protections can be observed in language that literally expands on that included in the Voting Rights 

Act, 

As a case of first impression, it falls on the Court to establish a standard for evaluating the 

totality of the circumstances. The Court notes that Article 111, Section 4(c)(1) states “Districts shall 

be drawn so that, based on the totality of the circumstances, racial or minority language groups do 

not have less opportunity to participate in the political process than other members of the electorate 

and to elect representatives of their choice” (emphasis added). This language is key, as it does not 

demand that a district suppress minority voters who could make up a majority under different lines 

in order to find that opportunity has been denied. Instead, it must be shown that the lines unfairly 

reduce their impact on electoral outcomes as drawn. While Article III, Section (4)(c) goes beyond 

the scope of the federal Voting Rights Act, the VRA is still instructive. As such, the Court turns to 

case law regarding the VRA to establish factors that can be evaluated in this analysis. In Thornburg 

V. Gingles, the United States Supreme Court utilized factors laid out by the United States Senate 

during the passage of the VRA to evaluate a vote dilution claim. 478 U.S. 30, 44-45. Those factors 

included “the extent to which voting in the elections of the State or political subdivision is racially 

polarized;... the exclusion of members of the minority group from candidate slating processes; the 

extent to which minority group members bear the effects of past discrimination in areas such as 

education, employment, and health, which hinder their ability to participate effectively in the 

political process; the use of overt or subtle racial appeals in political campaigns; and the extent to 

which members of the minority group have been elected to public office in the jurisdiction.” Id. 

This list is not intended to encompass the entirety of what factors should be considered in a vote 

dilution claim, nor is there any specific threshold that must be met to establish that a totality of the 
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circumstances has been met. Id. The Court elects to follow these principles in evaluating a vote 

dilution claim under Article 111, Section 4(c)(1). 

Fundamental to this claim is the extent of racially polarized voting in CD-I 1. As a racial 

vote dilution claim is predicated on the notion that minority voters cannot elect their candidate of 

choice, it is vital that Petitioners show that there is, in fact, a predominant choice among minority 

voters in a congressional district. Not only that, but it must also be demonstrated that White voters 

vote as a bloc that usually defeats minority-preferred candidates. See Gingles 478 U.S. at 56. 

Racially polarized voting must be observed as a pattern; a single election is not a sufficient basis 

to satisfy this portion of the claim. Id. This allows room for elections that break from the general 

pattern (such as a minority-preferred candidate winning or racially-polarized voting blocs breaking 

from one another) without reading these exceptions as negating said general pattern. Id. That 

voting is racially polarized can be proven through mere correlation between the race(s) of a voting 

bloc and need not rise to the level of causation. Id. 

Here, racially polarized voting has been clearly demonstrated. Dr. Maxwell Palmer, an 

expert witness from New York University who testified in this case, showed in his report and 

shared on the record that across federal, state, and city elections from 2017 to 2024, Black voters 

in CD-I 1 voted together an average 90.5 percent of the time, while Latino voters voted together 

87.7 percent of the time.' NYSCEF Doc. No. 60. Asian voters voted for the Black and Latino¬ 

preferred candidates 58.93 percent of the time, displaying less cohesion than Black or Latino voters 

but still demonstrating a consistent preference. Id. White voters, meanwhile, voted against the 

candidates preferred by Black and Latino 73.7 percent of the time. Id. Across the 20 most recent 

elections in CD-11 used in the analysis, the Black and Latino-preferred candidates won merely 

' The Court notes that the expert witness’ analysis does not include either state Assembly or state Senate races. 
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five (5) races. Respondents raised doubts as to the significance of this number on the record, 

asserting that roughly 30 percent of the population saw its preferred candidate win roughly 25 

percent of the time. The Court does not read a racial vote dilution claim so simply. Vote dilution 

claims do not turn on whether minority-preferred candidates win elections at a rate that matches 

the relative population of minority groups in a district. A demonstration of racially polarized voting 

shows that the minority groups at issue vote as a bloc, as do White voters, and that the minority¬ 

preferred candidates “usually” lose. See Gingles 478 U.S. at 56. Petitioners have demonstrated that 

here. 

Petitioners have also shown through testimony and by empirical data that the history of 

discrimination against minority voters in CD-11 still impacts those communities today. Staten 

Island has a long history of racial discrimination. Expert witness Dr. Thomas J. Sugruc reports that 

“Staten Island has a long history of racial segregation, discrimination, and disparate treatment 

against Blacks and Latinos.” NYSCEF Doc. No. 61. Staten Island was the subject of intense 

redlining, a process in which the federal government enforced segregation by drawing race-based 

lines around different neighborhoods and ensured that Black people would not be allowed to obtain 

loans or mortgages. Id. This process largely confined Black people to neighborhoods north of the 

Staten Island Expressway with low property values and lowered the property values in areas where 

Black people resided, even majority-White neighborhoods. Id. These neighborhoods also had 

significant environmental hazards, leading to long-term health issues for residents over time. Id. 

Black and Latino people were often excluded from public housing in predominantly White 

neighborhoods and the real estate industry worked to keep them away from private property in 

Wliite neighborhoods. NYSCEF Doc. No. 61. Even as racial protections were codified at a federal 
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level, Black and Latino Staten Islanders experienced harsh racial intimidation, violence, and hate¬ 

crimes. Id. 

In the 1920s, New York state began requiring literacy tests to vote, a practice specifically 

designed to target immigrants and non-English speakers and prevent them from voting; this 

practice had a particularly negative impact on Black and Latino New Yorkers. NYSCEF Doc. No. 

61. The long-term effects of this history has resulted in significant gaps in the lives of Black and 

Latino populations of Staten Island and the White population to this day, impacting “housing, 

education, [and] socioeconomic status...—all of which are known to have a negative impact on 

political participation and the ability to influence elections.” Id. White Staten Islanders enjoy 

notably higher education rates than Black and Latino residents; “[m]ore than 1 in 5 Latinos and 1 

out of 9 Blacks but only 1 in 14 Whites are not high school graduates” and “[a] little less than a 

quarter of Latinos and a little more than a quarter of Blacks, but more than one-third of Whites, 

have obtained at least a bachelors’ degree.” Id. White Staten Islanders have a per capita income of 

$52,273.00, Black Staten Islanders’ per capita income is $31,647.00 and Latinos’ is $30,748.00. 

Id. Moreover, where the White poverty rate on Staten Island is 6.8 percent, the Latino poverty rate 

is 16.3 percent, and the Black poverty rate is 24.6 percent. NYSCEF Doc. No. 61. Over 75 percent 

of White Staten Island residents own homes while only 43.7 percent of Latino residents, and 35.8 

percent of Black residents do. Id. According to Dr. Sugrue’s testimony on the record, de facto 

segregation remains the norm, with moderate segregation rates between Hispanic and White 

residents and significant segregation between Black and White residents. 

The impact of discrimination is not only social and economic, political, as Black, Latino, 

and Asian Staten Islanders’ political representation and participation in politics still lags behind 

White Staten Islanders. Expert witness Dr. Palmer’s report analyzes voter turnout on Staten Island 
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the 2020, 2022, and 2024 elections, showing that while White voter turnout averaged 65.3 percent 

across those races, Black voter turnout averaged 48.7 percent, Latino turnout averaged 51.3 

percent, and Asian turnout averaged 47.7 percent. NYSCEF Doc. No. 60. In the same years, the 

average voter turnout was 58.7 percent. The election of minority candidates in CD-11 presents 

more complexity, though representation still low.^ Staten Island has elected a minority candidate 

to represent the district in Congress: Intervenor-Respondent Representative Nicole Malliotakis, 

became the first elected official of Latin American descent elected in Staten Island when she won 

a race for the New York State Assembly in 2010. NYSCEF Doc. No. 61. The first Black elected 

official in Staten Island, won a North Shore council race in 2009. Id. Petitioners have shown that 

“minority group members bear the effects of past discrimination in areas such as education, 

employment, and health, which hinder their ability to participate effectively in the political 

process” to a noteworthy extent. Gingle.';, 478 U.S at 44-45. 

Petitioners have additionally shown that both overt and subtle racial appeals are common 

in campaigns in CD-11. The Court lends this less relative weight than other factors given the 

prevalence of racial appeals in political campaigns across the country. However, as a part of the 

broader suite of factors considered in a totality of the circumstances analysis, it is still meaningful. 

Dr. Palmer’s report provides strong examples of racial appeals in Staten Island politics. For 

instance, in the 1960s, there was strong opposition to minorities moving to the island, with one 

popular political cartoon decrying “ghetto areas” being delivered by Mayor John Lindsay. 

NYSCEF Doc. No. 61. In the 1990s, a movement advocating for the secession of Staten Island 

from New York City rose, driven in part by frustration at minority New Yorkers moving from 

other boroughs into public housing on Staten Island. Id. More recently, the first Black elected 

It is important to note that the election of minority candidates is distinct from the election of minority-preferred 
candidates. Here, the Court analyzes the former factor. 
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official on Staten Island was the subject of racially charged political attacks during her 2017 

reelection campaign. Id. One Facebook page critical of her campaign accused her of supporting “a 

‘welfare hotel full of criminals and addicts’ and turning a property into ‘a heroin/methadone den.’” 

Id. This follows common trends linking Black candidates to negative stereotypes associated with 

Black people. Id. 

Based on the facts presented by the expert witness reports and on the record, it is clear to 

the Court that the current district lines of CD-11 are a contributing factor in the lack of 

representation for minority voters. In state and local races, Staten Island is allowed be divided in 

a way that has enabled Black and Latino voters to show some political power, however insufficient. 

See Sugrue Report, NYSCEF Doc. No. 61 . In the redistricting process, a county can only be broken 

up to draw congressional districts if that country has a population greater than the “ideal population 

size” for a district. Cooper Report, NYSCEF Doc. No. 62. Because “the ideal population size for a 

congressional district in New York is 776,971” and Staten Island’s population is 495,747, “[Staten 

Island] must be joined with a neighboring portion of another New York City borough.” Id. Under 

the historic makeup of CD-I 1, which links Staten Island to southern Brooklyn, however, Black 

and Latino voters, who arc already affected by a history of discrimination in the political process, 

education, housing, and more, are essentially guaranteed to have their votes diluted. Id; Sugrue 

Report, NYSCEF Doc. No. 61. 

In this case, a totality of the circumstances analysis indicates that as drawn, the district lines 

for CD-I 1 “result in the denial or abridgement of racial or language minority voting rights minority 

voters,” particularly Black and Latino voters, violating Article III, Section 4(c)(1) of the New York 

State Constitution. Petitioners have shown strong evidence of racially polarized voting bloc 

(including preferences from Asian voters that align with Black and Latino voters, though the latter 
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two are the subject of Petitioners’ arguments), they have demonstrated a history of discrimination 

that impacts current day political participation and representation, and they have shown that racial 

appeals are still made in political campaigns today. Taken together, these circumstances provide 

strong support for the claim that Black and Latino votes are being diluted in the current CD-I 1. 

Moreover, it is evident that without adding Black and Latino voters from elsewhere, those voters 

already affected by race discrimination will remain a diluted population indefinitely. 

The Court must next determine, then, the proper remedy for unlawful vote dilution. 

Although Petitioners have shown a violation of the state constitution, their remedy must align with 

the law. Petitioners request that the Court mandate a new set of district lines for CD-I 1, shifting 

the boundaries from the entirety of Staten Island and a portion of Brooklyn to the entirety of Staten 

Island and a portion of Southern Manhattan; this map would redraw Congressional District 10 so 

that it would retain the Chinatown neighborhood and the portion of Brooklyn it currently holds 

while extending down into the portions of Southern Brooklyn currently contained in CD-11. 

NYSCEF Doc. No. 62. 

To determine whether ordering a redrawing of the congressional lines is a proper remedy. 

Petitioners must first show that minority voters make up a sufficient portion of the district’s 

population. Under Gingles, the minority group must be “sufficiently large and geographically 

compact to constitute a majority in a single-member district.” 478 U.S. at 51. Because the New 

York State Constitution is more sweeping that the VRA, such a high bar need not be cleared under 

a vote dilution claim in this state. See .supra. Still, minority voters must comprise a sufficiently 

large portion of the population of the district’s voting population that they would be able to 

influence electoral outcomes. However, the Court can still find guidance from the federal 

jurisprudence. In Bartlett v. Strickland, the United States Supreme Court differentiated between 
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“majority-minority” districts, where minority voters make up a majority of the electorate and 

“crossover” districts, where “members of the majority help a ‘large enough’ minority to elect its 

candidate of choice.”^ 556 U.S. 1, 13 (2009); Cooper v. Harris, 581 U.S. 285, 303 (2017) (quoting 

Bartlett, 556 U.S. at 13). Nowhere in their papers do Petitioners assert that a majority-minority 

district can or should be drawn here; as such, the Court sees this as a crossover claim. 

While crossover claims were rejected under the VRA in BarileK, the Article 111, Section 

4(c)(l)’s language indicated that they are allowed in actions in the state of New York. In LULAC 

V. Perry, Justice David Souter proposed a bar for crossover claims as establishing a district where 

“minority voters ... constitute a majority of those voting in the primary of the dominant party, that 

is, the party tending to win in the general election.” 548 U.S. 399, 485-86 (2006) (Souter, J., 

concurring in part and dissenting in part). Based on this opinion, and on legal scholarship. Amici 

Professors Ruth M. Greenwood and Nicholas O. Stephanopoulos propose the following standard 

for a crossover claim: “a proposed district should count as a crossover district if minority voters 

(including from two or more racial or ethnic groups) are able to nominate candidates of their choice 

in the primary election and if these candidates are ultimately victorious in the general election.” 

NYSCEF Doc. No. J35. Also in LULAC, Justice Stephen Breyer went a step beyond Justice 

Souter’s proposed definition, arguing that a crossover claim should “show that minority voters in 

a reconstituted or putative district constitute a majority of those voting in the primary of the 

dominant party, that is, the party tending to win in the general election” (LULAC, 548 US at 485-

86) (Breyer, J., dissenting in part). Based on Justice Breyer’s opinion. Amici New York Civil 

Liberties Union, NAACP Legal Defense and Education Fund, Asian American Legal Defense and 

Education Fund, and Center for Law and Social Justice propose that the Court follow a similar 

’ A majority-minority district may come in the form of a simple majority or a “coalition” district, where multiple 
minority voting groups fonn a majority of voters. Bartlelt, 556 U.S. 1,13 (2009). 
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logic so that “crossover claims [are not] easily... distorted for partisan maximization.” NYSCEF 

Doc. No. J39 

The Court adopts a three-pronged standard for evaluating a proposed crossover district in 

a vote dilution case pursuant to Article 111, Section 4(c)(1) of the New York State Constitution. 

First, a proposed district should count as a crossover district if minority voters (including from two 

or more ethnic groups) are able to select their candidates of choice in the primary election. Second, 

these candidates must usually be victorious in the general election. Third, the reconstituted district 

should also increase the influence of minority voters, such that they are decisive in the selection 

of candidates. 

The Court emphasizes two aspects of this standard for clarity. First, the minority-preferred 

candidates must “usually” win the general election so that the standard for establishing a crossover 

district closely mirrors the standard for establishing vote dilution, which says that minority-

preferred candidates must “usually” fail. See Gingles 478 U.S. at 56. “Usually be victorious” 

should only be interpreted to the extent that minority-preferred candidates win more often than 

not. Second, that prong three requires minority voters to be “decisive” in primary races so that 

crossover districts cannot be used to achieve vote dilution in favor of a different political party. As 

stated above, racial vote dilution claims should not be used for the purpose of simply bolstering a 

political party’s power and influence. Otherwise, it would be relatively simple to use vote dilution 

claims to establish districts in which minority voters do not gain actual influence but are grouped 

with White voters who would elect minority-preferred candidates regardless of whether those 

minority voters were drawn into a new district or not. 

While Petitioners offer new district lines for the Court to adopt, the New York State 

Constitution points the Court in a different direction. Under Article 111, Section 5 of the New York 
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State Constitution, “the legislature shall have a full and reasonable opportunity to correct the law’s 

legal infirmities,” should the Court find a congressional map invalid. In Harkenrider v Hochul, the 

New York State Court of Appeals found that, where the election calendar’s start was imminent 

and the Independent Redistrict Commission (“IRC”) process was in disarray, it was appropriate to 

appoint a special master to draw new congressional maps, as the redistricting plan was 

unconstitutional and “incapable of a legislative cure.” 38 NY3d 494, 523 (2022). In Hoffinann v 

New York Slate Ind. Redislricting Commn, the Court of Appeals built on this, stating that “[c]ourt-

drawn judicial districts are generally disfavored because rcdistricting is predominantly 

legislative.” 41 NY3d 341, 361 (2023). Instead, the Court pointed to Article III, Section 5(b), 

which states that “at any other time a court orders that congressional or state legislative districts 

be amended, an independent redistricting commission shall be established to determine the district 

lines for congressional and slate legislative offices.” Hoffinan, 41 NY3d 341, 360 (2023). Under a 

Court-ordered IRC redistricting process, the redrawing of the maps is considered “adopted by the 

IRC and legislature.” Id. 

As in Harkenrider, time is of the essence to fix congressional lines in this case. Harkenrider 

V. Hochul, 38 NY3d 494, 523. Respondent New York State Board of Elections has stated that to 

properly implement a new congressional map, a multiagency process including county boards, 

borough staff, central New York City staff, the New York City Department of Planning, and the 

Board itself, would need to be completed. NYSCEF Doc. No. 20d. This includes the redrawing of 

election districts, which is a city-wide process, and requires as much time as possible before the 

election calendar begins on February 24, 2026. Id. Unlike Harkenrider, though, the IRC has not 

had the chance to redraw maps, meaning that constitutionally, they should receive an opportunity 

to do so. Harkenrider, 38 NY3d at 523. Therefore, in keeping with the precedent established 
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Hoffman, and following the requirements of Article III, Section 5(b) of the New York State 

Constitution, the proper remedy in this case is to reconvene the IRC to redraw the CD-I 1 map so 

that it comports with the standard described above. 41 NY3d 341,360. Per the request of the Board 

of Elections, new congressional lines must be completed by February 6, 2026. The Court has 

considered Respondents additional arguments, including regarding the Elections clause and laches, 

and finds them unavailing. 

(Intentionally Left Blank) 
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Based on the reasoning above, the parties’ arguments on the record, and the documents 

submitted to the Court, it is hereby ORDERED that the configuration of New York State’s 11th 

Congressional District under the 2024 Congressional Map is deemed unconstitutional under 

Article III, Section 4(c)(1) of the New York State Constitution; and it is further 

ORDERED that Respondents are hereby enjoined from conducting any election thereunder or 

otherwise giving any effect to the boundaries of the map as drawn; and it is further 

ORDERED that the Independent Redistricting Commission shall reconvene to complete a new 

Congressional Map in compliance with this Order by February 6, 2026; and it is further 

ORDERED that thi.s case shall not be deemed resolved until the successful implementation of a 

new Congressional Map complying with this order. 

_ 1/21/2026 
DATE 

CHECK ONE: 

APPLICATION: 

CHECK IF APPROPRIATE: 

CASE DISPOSED 

GRANTED DENIED 

SETTLE ORDER 

INCLUDES TRANSFER/REASSIGN 
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1 Introduction 

My name is Sean P. Trende. I am over 18 years of age and I hold a Ph.D. in 

Political Science. I have been retained by Troutman Pepper Locke, LLP, on behalf of 

their clients in the above-captioned matter, Williams v. Bd. of Elections of the State 

of New York, Index No. 164002/2025 (N.Y. Sup. Ct. N.Y. Cnty.). I have been asked to 

conduct certain evaluations and to respond, to the extent appropriate, to the “Expert 

Report of William S. Cooper,” dated November 17, 2025 (hereinafter “Cooper Report”). 

I am being compensated at a rate of $500/hr. My compensation is in no way dependent 

upon the conclusions I reach. All opinions are offered to a reasonable degree of scientihc 

certainty. 

2 Qualifications 

2.1 Professional Experience 

I serve as Senior Elections Analyst for Real Clear Politics. I joined Real Clear 

Politics in January of 2009 and assumed a fulltime position in March of 2010. Real Clear 

Politics is a company of approximately 50 employees, with its main offices in Washington 

D.C. It produces one of the most heavily trafficked political websites in the world, which 

serves as a one-stop shop for political analysis from all sides of the political spectrum and 

is recognized as a pioneer in the held of poll aggregation. Real Clear Politics produces 

original content, including both data analysis and traditional reporting. 

My main responsibilities with Real Clear Politics consist of tracking, analyzing, 

and writing about elections. I collaborate in rating the competitiveness of Presidential, 

Senate, House, and gubernatorial races. As a part of carrying out these responsibilities, 

I have studied and written extensively about demographic trends in the country, exit 

poll data at the state and federal level, public opinion polling, and voter turnout and 

voting behavior. In particular, understanding the way that districts are drawn and how 

geography and demographics interact is crucial to predicting United States House of 

2072a 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:26 PM| no. 164002/2025 
NYSCEF DOC. NO. 112 RECEIVED NYSCEF: 12/08/2025 

Qualifications — 2 

Representatives races, so much of my time is dedicated to that task. 

I am currently a Visiting Scholar at the American Enterprise Institute, where my 

publications focus on the demographic and coalitional aspects of American politics. I 

am also a Lecturer at The Ohio State University. My course load is detailed in my c.v., 

attached as Exhibit 1. 

2.2 Publications and Speaking Engagements 

I am the author of the 2012 book. The Lost Majority: Why the Future of Govern¬ 

ment Is Up For Grabs and Who Will Take It. In this book, I explore realignment theory. 

It argues that realignments are a poor concept that should be abandoned. As part of this 

analysis, I conducted a thorough analysis of demographic and political trends beginning 

in the 1920s and continuing through modern times, noting the fluidity and fragility of 

the coalitions built by the major political parties and their candidates. 

I also co-authored the 2014 Almanac of American Politics. The Almanac is con¬ 

sidered the foundational text for understanding congressional districts and the represen¬ 

tatives of those districts, as well as the dynamics in play behind the elections. My focus 

was researching the history of and writing descriptions for many of the 2012 districts, 

including for New York State. This required tracing the history of how and why they 

were drawn the way that they were drawn. Because the 2014 Almanac covers the 2012 

elections, analyzing how redistricting was done was crucial to my work. I have also au¬ 

thored a chapter in Dr. Larry Sabato’s post-election compendium after every election 

dating back to 2012. 

I have spoken on these subjects before audiences from across the political spectrum, 

including at the Heritage Eoundation, the American Enterprise Institute, the CATO 

Institute, the Bipartisan Policy Center, and the Brookings Institution. In 2012, I was 

invited to Brussels to speak about American elections to the European External Action 

Service, which is the European Union’s diplomatic corps. I was selected by the United 

States Embassy in Sweden to discuss the 2016 elections before a series of audiences there 
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and was selected by the United States Embassy in Spain to fulfill a similar mission in 

2018. I was invited to present by the United States Embassy in Italy, but was unable to 

do so because of my teaching schedule. 

2.3 Education 

I received my Ph.D. in political science at The Ohio State University in 2023. I 

passed comprehensive examinations in both Methodology and American Politics. My 

dissertation applied historical and spatial statistical approaches to analyzing American 

political institutions, including (1) an analysis of Supreme Court voting patterns from 

1900 to 1945; (2) methodological development in the use of integrated nested LaPlace 

approximations (INLA) to incorporate spatial statistics into election analysis; and (3) 

simulation-based evaluation of “communities of interest” in redistricting. In pursuit of 

this degree, I also earned a Master’s Degree in Applied Statistics. My coursework for 

my Ph.D. and M.A.S. included, among other things, classes on G.I.S., spatial statistics, 

issues in contemporary redistricting, machine learning, non-parametric hypothesis tests 

and probability theory. I also earned a B.A. from Yale University in History and Political 

Science in 1995, a Juris Doctor from Duke University in 2001, and a Master’s Degree in 

Political Science from Duke University in 2001. 

In the winter of 2018, I taught American Politics and the Mass Media at Ohio 

Wesleyan University. I taught Introduction to American Politics at The Ohio State 

University for three semesters from Pall of 2018 to Fall of 2019, and again in Fall of 2021. 

In the Spring semesters of 2020, 2021, 2022 and 2023, I taught Political Participation and 

Voting Behavior at The Ohio State University. This course spent several weeks covering 

all facets of redistricting: how maps are drawn, debates over what constitutes a fair map, 

measures of redistricting quality, and similar topics. It also covers the Voting Rights Act 

and racial gerrymandering claims. I also taught survey methodology in Fall of 2022 and 

Spring of 2024. In Spring of 2025, I taught Introduction to the Policy Process. In Spring 

of 2026, I will teach American Government Gulture and Behavior. 
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2.4 Prior Expert Engagements 

A full copy of all cases in which I have testihed or been deposed is included on my 

C.V., attached as Exhibit 1. In 2021, I served as one of two special masters appointed by 

the Supreme Court of Virginia to redraw the districts that will elect the Commonwealth’s 

representatives to the House of Delegates, state Senate, and U.S. Congress in the following 

decade. The Supreme Court of Virginia accepted those maps, which were praised by 

observers from across the political spectrum, ^ee, e.g., New Voting Maps, and a New 

Day, for Virginia, The Washington Post (Jan. 2, 2022), available at https ://www. 

washingtonpost .com/opinions/2022/01/02/virginia-redistr icting-votin 

g-maps-gerrymander; Henry Olsen, Maryland Shows How to do Redistricting Wrong. 

Virginia Shows How to Do it Right, The Washington Post (Dec. 9, 2021), available at 

https : //s,!},!},! . washingtonpost . com/opinions/2021/12/09/maryland-virgin! a-r 

edistricting; Richard Pildes, Has VA Created a New Model for a Reasonably Non-

Partisan Redistricting Process, Election Law Blog (Dec. 9, 2021), available at https: 

//electionlawblog. org/?p=126216. 

In 2019, I was appointed as the court’s expert by the Supreme Court of Belize. 

In that case I was asked to identify international standards of democracy as they relate 

to malapportionment claims, to determine whether Belize’s electoral divisions (similar 

to our congressional districts) conformed with those standards, and to draw alternative 

maps that would remedy any existing malapportionment. 

I served as a Voting Rights Act expert to counsel for the Arizona Independent 

Redistricting Commission in 2021 and 2022. I have also served as an expert in six cases 

involving redistricting in North Carolina, including Williams v. Hall, No. 1:23-CV-

1057 (M.D.N.C. 2023), Pierce v. N. Carolina State Bd. of Elections, No. 4:23-CV-193 

(E.D.N.C. 2023), NCLCV v. Hall, 21-CVS-15426 (Wake Super. Ct. 2021), Common 

Cause V. Rucho, No. l:16-CV-1026 (M.D.N.C. 2016), Dickson v. Rucho, ll-CVS-16896 

(Wake Super Ct. 2011), and Covington v. North Carolina, No. l:15-CV-00399 (M.D.N.C. 

2015). 
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3 “Usually” Defeated Analysis 

I was asked to re-examine whether minority candidates of choice, as identihed by 

Dr. Palmer, are “usually” defeated, not only in the district in question here, but also in 

other districts throughout New York City and in the state as a whole. For this analysis, 

it makes little sense to use the mayoral races that Dr. Palmer utilizes, since many of 

these districts are not in the City or are only partly so. I also understand that no court 

has weighed in on the question of what threshold is needed for “usual” defeat under the 

NYVRA. I don’t weigh in on this question, but simply provide the numbers.^ 

3.1 Jurisdiction-Wide Races 

To my understanding, one unanswered question in this litigation is the level at 

which courts are required to assess the ability of the minority candidate of choice to win. 

We might look at just the individual district. We might take a broader look at the ability 

of minority candidates of choice to win in a particular area. Or we might look at minority 

performance overall at whatever level of government is drawing the challenged districts. 

That is for lawyers to hght about and judges to decide in my view, but I look at results 

at the various levels. 

I start by looking at partisan performance at the jurisdiction-wide level, looking 

both at New York City as a whole and at New York state. It almost goes without 

saying that in New York City overall, the minority candidate of choice from District 11 

routinely wins. The last registered Republican to win a mayoral election was Michael 

Bloomberg in 2005. No Republican has been elected Comptroller since 1938, and it does 

not appear that any Republican has ever been elected NYC Public Advocate. At the 

citywide level. Democrats carried each statewide election in Dr. Palmer’s dataset. It is 

clear that Democrats can obviously win citywide elections in New York City; in fact we 

might debate whether Republicans can do so at all. 

If we look at the statewide results in New York—the level at which congressional 

^Given that this is a federal race, with elections held in even years, the federal elections are likely 
more probative than citywide elections held in odd-numbered years. 
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districts are drawn—it is likewise clear that the Democratic candidate routinely wins 

statewide elections. The last Republican to carry New York state in a presidential election 

was Ronald Reagan in 1984. The last Republican to win a gubernatorial election was 

George Pataki in 2002. The last Republican to win a Senate election was Al D’Amato 

in 1992. The last Republican to win an attorney general election was Dennis Vacco in 

1994. The last Republican to win a Comptroller election was Edward Regan, who won 

the office in 1990. At the statewide level, it is Democrats all the way down. 

3.2 Individual Congressional Districts 

We might also conduct our analysis at the level of individual congressional dis¬ 

tricts. The following table summarizes the Democratic vote share in various races in the 

congressional districts across the state. 
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Figure 1: Results of Elections, by NY Congressional District 
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3.2.1 Statewide Results in District 11 

We can start with District 11 and build outward from there. I understand that 

the question “usually wins” is contested in this litigation. I do not take a position on 

the ultimate question of how broadly or narrowly that should be defined. The minority 

candidate of choice, however, is capable of winning elections in District 11. They have 

won four of eleven elections in this dataset. Joe Biden carried 46% of the vote in 2020. 

3.2.2 Statewide Results in Congressional Elections in New York City 

The minority candidate of choice routinely wins elections in congressional districts 

across New York City. 

In the chart above. Districts 5-15 are wholly within New York City limits, while 

Districts 3 and 16 are partly within New York City. In every district wholly within New 

York City outside of District 11, Democrats have never lost a statewide election. 

Start with districts based in Queens. In District 5, Democratic performance has 

ranged from a low of 71% in the 2024 presidential election to a high of 89% in the 2018 New 

York Comptroller election. In District 6, Democratic performance has ranged between 

53% in the 2024 presidential election and 75% in the 2018 races for Senate, Governor, 

Attorney General, and Comptroller. 

Moving to Brooklyn, District 7 straddles the Queens/Brooklyn County boundary. 

Democratic performance ranges between 74% (President 2024) and 91% (Attorney Gen¬ 

eral and Senate 2018). In District 8, the range is 72% (Governor 2022) to 86% (the four 

2018 elections). In District 9, the range is from 69% (Governor 2022) to 87% (Attorney 

General 2018). 

In Manhattan-based districts. Democratic performance ranges between 81% (Gov¬ 

ernor 2022 and President 2024) and 90% (Senate, Governor, and Attorney General 2018) 

in District 10. In District 12, the range is 80% (Attorney General and Governor 2022) 

and 87% (Senate 2018). In District 13, the range is 80% (President 2024) and 95% (the 

four 2018 elections). 
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Finishing up in the Bronx, District 14 ranges from 66% (President 2024) to 87% 

(Comptroller, Senate, and Attorney General 2018). In District 15, the range is 74% 

(President 2024) to 93% (the four 2018 elections). 

If we add in the two districts partially within New York City, we see that the 

range in District 16—primarily in Westchester—is from 63% (Governor 2022) to 76% 

(Comptroller and Senate 2018). In District 3—primarily based in Nassau County—the 

range is from 46% (Governor 2022) to 62% (Comptroller 2018). 

In short. Democrats have won every statewide election in almost every one of these 

districts. The only exceptions are District 3,where they have won nearly two-thirds of 

recent races, and District 11, where they have won a third of recent races. That means 

that of the eleven districts wholly within New York City limits, ten have always elected 

the minority candidate of choice. Not only that, they have typically done so by wide 

margins. The only district where a Democratic candidate has ever dropped below 60% 

in these elections is NY-6. 

As we would expect, all of the districts wholly or partially within New York City, 

with the exception of the 11th, elect Democrats to Congress. This represents 92% of 

the delegation. Of those Members of Congress, 66% are minorities. And 80% of the 

Democrats elected from wholly within the City identify as minorities. One is Asian 

(Meng), three are Hispanic (Velazquez, Espaillat, and Ocasio-Cortez), and three are Black 

(Meeks, Jeffries, and Clarke). One identihes as both Black and Hispanic (Torres). Four 

are White (Suozzi, Goldman, Nadler, Latimer); Latimer and Suozzi represent districts 

that are primarily located outside of the City. 

3.2.3 Statewide Results in Congressional Elections in New York State 

If the relevant jurisdiction is the New York congressional delegation, little changes 

in our analysis. Recall hrst that New York’s congressional delegation statewide currently 

includes only seven Republicans, comprising 27% of the total delegation. These Republi¬ 

cans are located in Districts 1, 2, 11, 17, 21, 23, and 24. Democrats thus constitute 73% 

of the New York congressional delegation. 
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The only districts where statewide Democratic candidates have never won in this 

set of recent elections are Districts 23 and 24, in upstate New York. Democrats have 

won twice in District 21, also upstate. The rest of the delegation is more complex. 

Democrats have won four elections in Districts 1 and 2 on Long Island. Democrats 

have won a majority of the statewide elections in the remaining districts throughout the 

state: nine elections in District 4, ten elections in District 17, nine elections in District 

18, eight elections in District 19, and nine elections in District 22. Thus, Democratic 

statewide candidates have won an outright majority of the statewide races in Dr. Palmer’s 

selections in all but six of the 26 districts (77%). While District 17 is a difficult district 

for Republicans, they nevertheless presently hold the congressional seat. 

Note that in the state of New York, persons of color make up 34.1% of the voting 

age population, while in the New York City districts persons of color comprise 58.2% of the 

voting age population. In other words, the share of the New York congressional delegation 

that consists of the minority candidate of choice is well in excess of proportionality in the 

State. 

4 The NYVRA’s standards can collapse upon them¬ 

selves without guardrails 

The NYVRA (which Petitioners assert in this litigation is incorporated for con¬ 

gressional maps via the New York Constitution), to my understanding, can be triggered 

upon a showing that the minority candidate of choice would “usually be defeated” and 

that either (a) racially polarized voting exists or (b) the totality of the circumstances 

demonstrates that the protected class member suffers from an impaired ability to influ¬ 

ence the outcomes of elections. The statute does not seem to define what the measuring 

jurisdiction should be—if it is a particular district, the city or region where the district 

is located, or the jurisdiction that enacted the map, and the statute does not define the 

threshold for what “usually defeated” means. 
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Conducting the analysis only on the basis of the district in question—especially 

without a stringent requirement that the racial group’s candidate of choice be “usually 

defeated”—can collapse the NYVRA standards upon themselves, as can be shown by 

looking at some hypotheticals below. 

If the NYVRA protects White voters, as New York courts have so far held, see 

Clarke v. Town of Newburgh, 237 A.D.3d 14, 33 (2d Dep’t 2025), then it would appear 

that White voters would have viable claims all over New York’s congressional map. And 

changing districts so that minority-favored candidates of choice win more would then 

mean the same district would need to be changed back so that White voters’ candidates 

of choice are not usually defeated. White voters are not a majority of the population, 

however measured, in New York City, in the New York portion of the New York City 

Metropolitan Division, or in the New York portion of the New York-Newark-Jersey City, 

NY-NJ Metropolitan Statistical Area. Nor are Whites a majority in the New York 

portion of the New York-Newark, NY-NJ-CT-PA Combined Statistical Area. Yet one 

can see that the Illustrative Map is drawn such that they would not usually elect their 

candidate of choice in any district in the city under any dehnition (since Democrats win 

every election in every district under the Illustrative Map), and would arguably do so in 

just two districts in the area (a third. District 17, most recently elected a Republican to 

Congress but frequently votes for Democrats statewide as shown above). 

This is not a purely hypothetical concern. It is my understanding that a separate 

expert report demonstrates racially polarized voting in the area covered by district 5, 8 

and 9. If we look at a heatmap of voting in Brooklyn and Queens, there is, in fact, a 

large cluster of Republican precincts contained within these heavily Democratic districts. 

Whites are a minority in each of these precincts, constituting 16.7% of the citizen voting 

age population in 5, 30.7% in 8 and 33.6% in 9. 
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Figure 2: R voting percentage by precinct using index of statewide elections, NYC 

The maps also have several problems that Mr. Cooper discussed. For example, the 

southeastern “bulge” in District 7 cuts across multiple neighborhoods, including Forest 

Park, Woodhaven and Ozone Park. Suppose that White voters in these districts sue—for 

simplicity’s sake we will exclude the possibility that White voters in Cooper’s reconfigured 

District 10 might join the suit. Now, consider the following recon figure I ion: 
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Figure 3: Potential reconhguration of Districts 5, 7, 8 and 9, with Republican-performing 
district 

C OiMnStreetMar contntiHors 

It’s not perfect—it’s meant to be conceptual and not a demonstration map for 

actual litigation—but it actually makes the districts here more compact on balance than 

those in the Cooper Maps for these districts. It also creates a District 8 where Republican 

candidates win more often than not. They have also won every statewide election since 

2020. It would seem to satisfy all of the requirements of the NYVRA, at least under a 

very permissive construction. 
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Table 1: Reock and Polsby-Popper Scores, Various Maps 

Measure 

District 

Reock Reock Reock Reock 

Ill. 1 Ill. 2 Enacted Cooper 

PP PP PP PP 

Ill. 1 Ill. 2 Enacted Cooper 

5 

7 

8 

9 

10 

0.4849 0.2758 0.2758 0.2758 

0.4903 0.3345 0.3701 0.3701 

0.3965 0.5554 0.3315 0.3315 

0.5021 0.3583 0.5585 0.5585 

0.56 0.5403 0.56 0.3913 

0.2685 0.273 0.273 0.2511 

0.2477 0.1539 0.2548 0.2548 

0.307 0.2982 0.2338 0.2338 

0.2822 0.2269 0.3754 0.3754 

0.3643 0.4349 0.3643 0.1929 

Average 0.48676 0.41286 0.41918 0.38544 0.29394 0.27738 0.30026 0.2616 

Or, assume that plaintiffs were to win their claim now. Conservative white resi¬ 

dents of newly created District 10 are not content with their new district. They can offer 

an even stronger map, changing only districts 7, 8, 9 and 10: 
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Figure 4: Potential reconhguration of Districts 7, 8, 9, and 10 with Republican-performing 
district 

164002/2025 
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Here, the compactness scores are again in excess of those in Mr. Cooper’s map. 

Republicans have again won every election in the newly conhgured District 10 since 2022; 

in 2024, Kamala Harris performed better in Alabama than she did in this district. 

But of course, now the minorities in District 8 in the hrst version, or District 10 in 

the second, would have a claim. They can demonstrate that the preceding map gave them 

four districts that would elect their candidate of choice. There is still racially polarized 

voting in District 8. They would therefore win their claim. 

Or consider districts 16 and 17. They could be reconfigured as follows: 
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Figure 5: Potential reconhguration of Districts 16 and 17 with Republican-performing 
district 

These are not terribly compact, but neither is Mr. Cooper’s version of District 

11. In this version, Democrats would have won the district in every statewide election 

in our dataset with the exception of the 2022 New York gubernatorial race (where they 

received 49.6% of the two-party vote). But then conservative Whites would have been 

shut out of every district in the northern suburbs and exurbs of New York City. If they 

can establish racially polarized voting, they would be able to countersue. 

Redistricting is always a zero-sum game. Moves that beneht one side hurt another 

side. Unless one measures “usually defeated” on a jurisdiction-wide basis and with a 

stringent threshold of “usually defeated”—or builds in constraints such as those found 

under Section 2 of the VRA—one gets caught in the types of endless loops we find here. 
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5 Mr. Cooper’s Maps 

Next, I was asked to examine Mr. Cooper’s maps to determine whether they are 

compact or historically grounded. Compactness is a tricky determination, as there are no 

widely agreed-upon measures for when a district becomes “compact” or when districts are 

“similarly” compact. However, Mr. Cooper employs a conceptualization of compactness 

that has, to my knowledge, never been used before. 

Mr. Cooper acknowledges that the Illustrative Map decreases the compactness 

in districts 10 and 11. We can see this more clearly if we place the Polsby-Popper and 

Reock scores for both maps side-by-side. Here I am using his measures as reported in his 

report; note that different shapehles and different projections can yield different scores. 

Table 2: Comparison of Reock and Polsby-Popper Scores, Cooper and Enacted Maps. 

District Reock - Enacted Reock - Ulus. PP - Enacted PP - Ulus. 

10 

11 

0.43 0.3 0.35 0.2 

0.52 0.18 0.57 0.27 

Mr. Cooper attempts to justify this in two ways. He initially claims that these 

districts are within range for New York and nationally. There are two problems with this. 

First, compactness scores are often constrained by geographic features and state bound¬ 

aries. For example, Maryland will almost always have a district with a low Reock score, 

because the panhandle of that state forces it. Likewise, things like river boundaries or 

coastlines with irregular edges can cause Polsby-Popper scores to fall. Here, Long Island 

will result in New York having at least one district with a poor Reock score (the Suffolk 

County-based district). Upstate New York features a few mid-sized metropolitan areas 

capable of almost supporting a district on their own, surrounded by lightly populated 

rural areas; failure to split those metropolitan areas will leave the resulting districts dis-
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torted. Here, there is no doubt that more compact districts can be drawn, as we see in 

the Enacted Map. Mr. Cooper is simply sacrihcing compactness—in the case of District 

11 by cutting the Polsby-Popper score in half and the Reock Score by two thirds—to 

achieve his other goals. 

The second problem with his argument is that his own data from Table G demon¬ 

strate that the 11th district would actually have the worst Reock score in the entire 

state and would be well below average. In the Enacted Map, District 10 is the 4th-most 

compact district on Reock, while District 11 is the 9th; in the Illustrative Map they fall 

to the 20th-most compact and least compact, respectively. In the Enacted Map, District 

11 is the 3rd-most compact district, while District 10 is the 12th-most compact; both 

have above-average compactness scores. He transforms them to the 19th- and 24th-most 

compact districts, respectively. 

Mr. Cooper’s other response is that, when you remove the intervening waterways 

and look at the land areas of District 11, the parts of the district are quite compact. Pirst, 

this overlooks the fact that both districts are made less compact, not just District 11. 

Second, I have never heard of a district’s compactness being judged by breaking it up into 

pieces and examining the pieces. New York has long had districts that have crossed New 

York Bay, the East River, or even (in one famous example) passed along the northern 

edge of Long Island in non-contiguous chunks. This would likely be precedent-setting. 

One can imagine, for example, a district traversing Puget Sound, giving rise to a terrible 

Reock Score that is forgiven because the intervening water is ignored (Puget Sound is 

traversed by a multitude of ferry routes). The district that lumped together portions 

of metro Buffalo and Rochester in the 2000s could be forgiven if it hadn’t included a 

land bridge between the district portions and had simply skipped along Lake Erie. Or 

one might imagine a district that hops along Long Island Sound and displays a good 

Reock Score because the land areas are calculated separately from one another. Ferries 

from lower Manhattan depart not only to Staten Island, but also to Rockaway Beach, 

Soundview, and Astoria. This is either a contiguous district or it isn’t, and it should be 
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judged as such. 

Finally, Mr. Cooper overstates his case when he suggests that there is ample 

precedent for connecting Staten Island with Manhattan. In terms of Congressional maps, 

he points only to a single congressional map, drawn in the hrst Nixon Administration. 

This map was drawn just seven years after the opening of the Verrazano Narrows bridge. 

Before that, travel to Brooklyn and to Manhattan both required ferry rides; direct travel 

by car to other places in New York required a drive through New Jersey. One imagines 

the connection to Brooklyn is much less tenuous 55 years later. More importantly, the 

following maps illustrate every New York congressional map since. As you can see, Staten 

Island has always been connected to Brooklyn, much as it is in the current map. Even 

the initial 2021 map, which was struck down as a partisan gerrymander, failed to link 

Staten Island with lower Manhattan. 

^The shapefiles for the following maps are taken from Jeffrey B. Lewis, Brandon DeVine, Lincoln 
Pitcher, and Kenneth C. Martis. (2013) Digital Boundary Dehnitions of United States Congressional 
Districts, 1789-2012. Retrieved from https://cdmaps.polisci.ucla.edu on July 11, 2022. 
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Figure 6: Enacted Congressional Districts, 98th Congress (1982) 

© OpanStreetMap conirlbiitors 
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Figure 7: Enacted Congressional Districts, 103rd Congress (1992) 

© OpanStreetMap conirlbiitors 
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Figure 8: Enacted Congressional Districts, 108th Congress (2002) 

© OpanStreetMap comrlbutors 
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Figure 9: Enacted Congressional Districts, 113th Congress (2012) 

© OpanStreetMap conirlbiitors 
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Figure 10: Enacted Congressional Districts, 118th Congress (Never Employed) (2022) 

G OpenStreetMap contributors 

Finally, that Staten Island and Lower Manhattan were combined in 1972 does not 

mean that the connection did not raise eyebrows. The Almanac of American Politics, 

a standard reference work relied upon in peer-reviewed literature, wrote that “the con¬ 

servative homeowners of Staten Island find themselves in the same congressional seat 

with elderly Jewish people living in housing projects, and well-to-do Greenwich Village 

liberals. The Manhattan portion of the 17th also contains many other groups, but these 
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do not cast enough votes to assume any significance.” Michael Barone, Grant Ujifusa, 

and Douglas Matthews, Almanac of American Politics 1974 688 (1973). It goes on to 

describe the “incongruous linking” between the two portions of the district. 

This leaves only the Assembly district map, which was drawn by the same legis¬ 

lature that drew the maps struck down in the Harkenrider litigation. It carves Staten 

Island up into four districts, only two of which are wholly located on the island. The 

map already employs the Verrazzano Narrows bridge as a traversal into Brooklyn for the 

64th District; the ferry is employed only as a secondary route. In other words, even in 

this map, the map makers linked Staten Island with Brooklyn first. 

6 Conclusion 

The outcome of the analysis of “usually” defeated can vary based upon the juris¬ 

diction looked at, as well as the threshold employed. This is important, because with 

too ‘loose” of guardrails, the NYVRA’s standards can collapse upon themselves and give 

rise to endless litigation loops. Moreover, Mr. Cooper’s maps depart from traditional 

redistricting criteria in several respects. 
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I declare under penalty of perjury under the laws of the State of Ohio that the 

foregoing is true and correct to the best of my knowledge and belief. Executed on De¬ 

cember Sth, 2025 in Delaware, Ohio. 

Sean P. Trende 
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7 Exhibit 1 — Sean Trende C.V. 
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SEAN P. TRENDE 
1146 Elderberry Loop 
Delaware, OH 43015 

strende@realclearpolitics.com 
EDUCATION 
Ph.D., The Ohio State University, Political Science, 2023. Dissertation titled Application 
of Spatial Analysis to Contemporary Problems in Political Science, September 2023. 

M.A.S. (Master of Applied Statistics), The Ohio State University, 2019. 

J.D., Duke University School of Law, cum laude, 2001; Duke Law Journal, Research Ed¬ 
itor. 

M.A., Duke University, cum laude, Political Science, 2001. Thesis titled The Making 
of an Ideological Court: Application of Non-parametric Scaling Techniques to Explain 
Supreme Court Voting Patterns from 1900-1941, June 2001. 

B.A., Yale University, with distinction. History and Political Science, 1995. 

PROFESSIONAL EXPERIENCE 

Law Clerk, Hon. Deanell R. Tacha, U.S. Court of Appeals for the Tenth Circuit, 2001-02. 

Associate, Kirkland & Ellis, LLP, Washington, DC, 2002-05. 

Associate, Hunton & Williams, LLP, Richmond, Virginia, 2005-09. 

Associate, David, Kamp & Frank, P.C., Newport News, Virginia, 2009-10. 

Senior Elections Analyst, RealClearPolitics, 2010-present. 

Columnist, Center for Politics Crystal Ball, 2014-17. 

Visiting Scholar, American Enterprise Institute, 2018-present. 
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164002/2025 

12/08/2025 

BOOKS AND BOOK CHAPTERS 

Larry J. Sabato, ed., The Red Ripple, Ch. 15 (2023). 

Larry J. Sabato, ed., A Return to Normalcy?: The 2020 Election that (Almost) Broke 
America Ch. 13 (2021). 

Larry J. Sabato, ed.. The Blue Wave, Ch. 14 (2019). 

Larry J. Sabato, ed.. Trumped: The 2016 Election that Broke all the Rules (2017). 

Larry J. Sabato, ed.. The Surge:2014’s Big GOP Win and What R Means for the Next 
Presidential Election, Ch. 12 (2015). 

Larry J. Sabato, ed., Barack Obama and the New America, Ch. 12 (2013). 

Barone, Kraushaar, McCutcheon & Trende, The Almanac of American Politics 2014 
(2013). 

The Lost Majority: Why the Puture of Government is up for Grabs - And Who Will Take 
R (2012). 

PREVIOUS EXPERT TESTIMONY AND/OR DEPOSITIONS 

Dickson v. Rucho, No. ll-CVS-16896 (N.C. Super. Ct., Wake County) (racial gerry¬ 
mandering) . 

Govington v. North Garolina, No. l:15-CV-00399 (M.D.N.C.) (racial gerrymandering). 

NAAGP V. McOrory, No. 1:13CV658 (M.D.N.C.) (early voting). 

NAAGP V. Llusted, No. 2:14-cv-404 (S.D. Ohio) (early voting). 

Ohio Democratic Party v. Husted, Case 15-cv-01802 (S.D. Ohio) (early voting). 

Lee V. Virginia Bd. of Elections, No. 3:15-cv-357 (E.D. Va.) (early voting). 

Eeldman v. Arizona, No. CV-16-1065-PHX-DLR (D. Ariz.) (absentee voting). 
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A. Philip Randolph Institute v. Smith, No. l:18-cv-00357-TSB (S.D. Ohio) (political 
gerrymandering) . 

Whitford v. Nichol, No. 15-cv-421-bbc (W.D. Wise.) (political gerrymandering). 

Common Cause u. Rucho, No. 1:16-CV-1026-WO-JEP (M.D.N.C.) (political gerryman¬ 
dering). 

Mecinas v. Hobbs, No. CV-19-05547-PHX-DJH (D. Ariz.) (ballot order effect). 

Fair Fight Action v. Raffensperger, No. l:18-cv-05391-SCJ (N.D. Ga.) (statistical anal-

ysis). 

Pascua Yaqui Tribe V. Rodriguez, No. 4:20-CV-00432-TUC-JAS (D. Ariz.) (early voting). 

Ohio Organizing Collaborative, et al v. Ohio Redistricting Commission, et al. No. 2021-
1210 (Ohio) (political gerrymandering). 

NCLCV V. Hall, No. 21-CVS-15426 (N.C. Sup. Ct.) (political gerrymandering). 

Szeliga v. Lamone, Case No. C-02-CV-21-001816 (Md. Cir. Ct.) (political gerryman¬ 
dering). 

In the Matter of 2022 Legislative Districting of the State , Mise. No. 25 (Md. Ct. App.) 
(political gerrymandering) 

Montana Democratic Party v. Jacobsen, DV-56-2021-451 (Mont. Dist. Ct.) (early vot¬ 
ing; ballot collection). 

Carter v. Chapman, No. 464 M.D. 2021 (Pa.) (map drawing; amicus). 

NAACP V. McMaster, No. 3:21-cv-03302 (D.S.C.) (racial gerrymandering). 

Alexander v. NAACP, Case No. 3:21-cv-03302-MBS-TJH-RMG (D.S.C.) (racial gerry¬ 
mandering) . 

Craham v. Adams, No. 22-CI-00047 (Ky. Cir. Ct.) (political gerrymandering). 

2100a 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:26 PM| no. 164002/2025 
NYSCEF DOC. NO. 112 RECEIVED NYSCEF: 12/08/2025 

Exhibit 1 - Sean Trende C.V. — 30 

Harkenrider v. Hochul, No. E2022-0116CV (N.Y. Sup. Ct.) (political gerrymandering). 

LULAC V. Abbott, Case No. 3:21-cv-00259 (W.D. Tex.) (racial/political gerrymander¬ 
ing /VRA). 

Moore et al., v. Lee, et al., (Tenn. 20th Dist.) (state constitutional compliance). 

Milligan v. Allen, Case No. 2:21-cv-01530-AMM (N.D. Ala.) (VRA). 

Nairne v. Ardoin, NO. 22-178-SDD-SDJ (M.D. La.) (VRA). 

Robinson v. Ardoin, NO. 22-211-SDD-SDJ (M.D. La.) (VRA). 

Republican Party v. Oliver, No. D-506-CV-2022-00041 (N.M. Cir. Ct. (Lea County)) 
(political gerrymandering). 

Palmer v. Ldobbs, Case No. 3:22-CV-5035-RSL (W.D. Wash) (VRA; remedial phase only). 

Clarke v. Evers, No. 2023AP001399-OA (Wise.) (Political gerrymandering; remedial 
phase only). 

Stone V. Allen, No. 2:21-cv-1531-AMM (N.D. Ala.) (VRA). 

Milligan v. Allen, No. 2:21-cv-01530-AMM (S.D. Ala.) (VRA). 

Agee et al. v. Benson, et al., (W.D. Mich.) (racial gerrymandering/VRA). 

Faatz, et al. v. Ashcroft, et al., (Cir. Ct. Mo.) (state constitutional compliance). 

Coca, et al. v. City of Dodge City, et al.. Case No. 6:22-cv-01274-EPM-RES (D. Kan.) 
(VRA). 

Pierce v. NC State Board of Elections, Case No. 4:23-cv-193 (E.D.N.C.) (VRA). 

Williams v. Hall, Civil Action No. 23 CV 1057 (M.D.N.C.) (VRA, Racial Gerrymander¬ 

ing). 
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Hodges v. Passidomo, Case No. 8:24-cv-879-CEH-TPB-ALB (M.D. Pla.) (Racial Gerry¬ 
mandering) . 

Cubanos Pa’Lante v. Florida House of Representatives, Case No. 24-cv-21983-JB (S.D. 
Fla.) (Racial Gerrymandering). 

Coads V. Nassau County, Index No. 611872/2023 (N.Y. Sup. Ct., Nassau County) (po¬ 
litical gerrymandering, racial gerrymandering, NYVRA). 

Harris v. DeSoto County, Civil No. 3:24-CV-00289-GHD-RP (N.D. Miss.) (VRA). 

League of Women Voters v. Utah State Legislature, Case No. 22090712 (Utah Dist. Ct.) 
(Partisan Gerrymandering). 

COURT APPOINTMENTS 

Appointed as Voting Rights Act expert by Arizona Independent Redistricting Commis¬ 
sion (2020) 

Appointed Special Master by the Supreme Court of Virginia to redraw maps for the 
Virginia House of Delegates, the Senate of Virginia, and for Virginia’s delegation to the 
United States Congress for the 2022 election cycle. 

Appointed redistricting expert by the Supreme Court of Belize in Smith v. Perrera, No. 
55 of 2019 (one-person-one-vote) . 

INTERNATIONAL PRESENTATIONS AND EXPERIENCE 

Panel Discussion, European External Action Service, Brussels, Belgium, Likely Outcomes 
of 2012 American Elections. 

Selected by U.S. Embassies in Sweden, Spain, and Italy to discuss 2016 and 2018 elections 
to think tanks and universities in area (declined Italy due to teaching responsibilities). 

Selected by EEAS to discuss 2018 elections in private session with European Ambas¬ 
sadors. 

TEACHING 
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Introduction to the Policy Process, Spring 2025. 

American Democracy and Mass Media, Ohio Wesleyan University, Spring 2018. 

Introduction to American Politics, The Ohio State University, Autumns 2018, 2019, 2020, 
Spring 2018. 

Political Participation and Voting Behavior, Springs 2020, 2021, 2022, 2023. 

Survey Methodology, Fall 2022, Spring 2024. 

PUBLICATIONS 

James G. Gimpel, Andrew Reeves, & Sean Trende, “Reconsidering Bellwether Locations 
in U.S. Presidential Elections,” Pres. Stud. Q. (2022) (forthcoming, available online at 
http://doi.org/10.llll/psq.12793). 

REAL CLEAR POLITICS COLUMNS 

Full archives available at http://www.realclearpolitics.com/authors/sean_trend 
e/ 
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Sean P Trendc. being duly sworn, deposes and says 

1. [ am over 18 years ot age and am noi a party to this case. 

2. [ swear under penalty of perjurj to the faithfulness of the opinions expressed in the 

foregoing Response to Petitioners' Expert Report of W illiam S. Cooper, and to the best of my 

knowledge, to the truth and accuracy of the factual statements made therein. 

3. If asked to testify on these matters, I could and would testify under oath to their 

contents, under penalty of perjury'. 

4. I affirm this Sth day of December 2025. under the penalties of perjury under the 

laws of New York, which may include a fine or imprisonment, that the foregoing is true, and 1 

understand that this document may be filed in an action or proceeding in a court of law 

fe: Sean P Trende 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

Michael Williams, Jose Ramirez-Garofalo, Aixa 
Torres, and Melissa Carty, 

Petitioners, 

-against-

Board of Elections of the State of New York; Kristen 
Zebrowski Stavisky, in her official capacity as Co¬ 
Executive Director of the Board of Elections of the 
State of New York; Raymond J. Riley, III, in his 
official capacity as Co-Executive Director of the 
Board of Elections of the State of New York; Peter S. 
Kosinski, in his official capacity as Co-Chair and 
Commissioner of the Borad of Elections of the State 
of New York; Henry T. Berger, in his official 
capacity as Co-Chair and Commissioner of the Board 
of Elections of the State of New York; Anthony J. 
Casale, in his official capacity as Commissioner of 
the Board of Elections of the State of New York; 
Essma Bagnuola, in her official capacity as 
Commissioner of the Board of Elections of the State 
of New York; Kathy Hochul, in her official capacity 
as Governor of New York; Andrea Stewart-Cousins, 
in her official capacity as Senate Majority Leader and 
President Pro Tempore of the New York State 
Senate; Carl E. Heastie, in his official capacity as 
Speaker of the New York State Assembly; and Letita 
James, in her official capacity as Attorney General of 
New York, 

_ Respondents._ 

Index No. 164002/2025 

Hon. Jeffrey FL Pearlman 

Motion Seq. 

AFFIRMATION OF CONGRESSWOMAN NICOLE MALLIOTAKIS IN SUPPORT OF 
MOTION FOR LEAVE TO INTERVENE 

Nicole Malliotakis hereby affirms the truth of the following under penalty of perjury 

pursuant to CPLR § 2106: 

1. This affirmation is based on my personal knowledge. 
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2. I am a duly elected member of the U.S. House of Representatives, serving New 

York’s Eleventh Congressional District. I ran for, and won, the 2020 election to be the 

Representative to the U.S. House of Representatives for New York’s 11th Congressional District. 

I subsequently ran for, and won, reelection to represent the same District in the 2022 and 2024 

elections. 

3. I am the daughter of immigrants. My father is from Greece and my mother is a 

Cuban refugee who fled the Castro dictatorship. I am the first Hispanic and minority to represent 

this district. 

4. I also reside within New York’s 11th Congressional District. 

5. As the 11th Congressional District’s duly elected Representative, I have a 

substantial interest in my District and a significant relationship with my constituents. Since it is 

my duty to serve my constituents—^including drafting, revising, and supporting legislation to 

improve their lives—I have invested substantial time to get to know New Yorkers who live in the 

District. 

6. Further, I plan to run for reelection to the U.S. House of Representatives in 2026 to 

continue to serve as the Representative of New York’s 11th Congressional District. 

7. For these reasons, I have a significant interest in this lawsuit, including in any 

redrawing of the boundaries of the 11th Congressional District for the 2026 Election that this Court 

may order. After all, if this Court were to order a change in the 11th Congressional District’s 

boundaries, I would need to spend time getting to know the needs and interests of New Yorkers 

that were added to the District, both in order to win reelection and to represent those New Yorkers’ 

interests should I prevail in my race. 
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I affirm this 30th day of October, 2025, under the penalties of perjury under the laws of 

New York, which may include a fine or imprisonment, that the foregoing is true, and I understand 

that this document may be filed in an action or proceeding in a court of law. 

Nicole Malliptakis 
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WORD COUNT CERTIFICATION 

Pursuant to NYCRR 202.8-b, I hereby certify that this Affirmation contains 360 words, 

exclusive of the caption and signature blocks, and therefore complies with the word-count limit of 

7,000 words. 

Dated: October 30, 2025 
Bennet J. Moskowitz 

-4 -
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State of New York 
NYIRC Congress 2024 

2020 Census 

_NDEa’Nu:^J64QQ2/2Q2 5 

RECEIVED NYSCEF: 10/31/2025 

01 02 03 04 05 06 07 08 09 

Population*” 776,971'"' 776,971*" 776,971'"' 776,971 """ " 776.971 776,972"" 776,972'*' 776,971'"^^ 776,971J 

Deviation 0 0 0 0 0 1 1 0 0 

Deviation 

Other 582,906 461,015 459,682 423,964 189,127 206,394 323,333 254,855 302,953 

Other 59.3%^^^^^ 59.2% 24.3'%^^^^ 26.6%"^^^^^""416%^^^^^"~5Z8%^^^^ 39.0%J 

Latino 120,450 215,177 108,842 171,562 159,791 193,052 279,031 125,497 88,516 

Latino 15.5%''^^^^"”"z77%^^^^^"7Zo%^^^^ 22.1%^^^^^ 20.6% "*^^^^""248%^^^" 35.9%^^^^ 16.2% ̂ ^^^^"714^ 

Asian 40,129 25,469 181,776 54,516 115,728 347,637 99,265 68,740 70,152 

14.9%^^^^^^""447%^^^^^^'lZ8%^^^^ 8.8%^^^^^^ 9.0% j 

B^k 33,486 75,310 26,671 126,929 312,325 29,889 75,343 327,879 315,350 

4.3% ■ ''9V%^^^^^^"74%^^^^' 16.3%"^^^^^"4a2%^^^^^^"78%^^^^^^"9V%^^^^^""472%^^^^^"4o'6^ 

Citizen Voting Age Population (CVAP) 
01 02 03 04 05 06 07 08 09 

'' Total CVAP 561,937 541,020 547,326 532,981 501,218 417,324 457,820 504,121 470,388^ 

Other CVAP 463,750 368,983 372,447 321,567 95,572 151,181 191,055 159,122 164,727 

%therCVAP% 82.5% 68.2% 68.0% 60.3% 19.1% 36.2% 41.7% 31.6% 35.0%J 

Latino CVAP 49,405 99,630 56,107 80,249 86,337 92,098 157,346 68,954 45,375 

Latino CVAP % 8.8% 18.4% 10.3% 15.1% 17.2% 22.1% 34.4% 13.7% 9.6% 1 

Asian CVAP 23,514 14,658 96,368 31,423 76,692 149,377 48,402 36,080 32,820 

Asian CVAP % 4.2% 2.7% 17.6% 5.9% 15.3% 35.8% 10.6% 7.2% 7.0%! 

Black CVAP 25,268 57,749 22,404 99,741 242,618 24,668 61,018 239,964 227,466 

Black CVAP % 4.5% 10.7% 4.1% 18.7% 48.4% 5.9% 13.3% 47.6% 48.4%'l 
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State of New York 
NYIRC Congress 2024 

2020 Census 

_NDEa’Nu:^J64QQ2/2Q2 5 

RECEIVED NYSCEF: 10/31/2025 

10 11 12 13 14 15 16 17 18 

Population*” 776,972'"" 776,971*" 776,971 *“ 776,971'"" 776,971""^ 776,971'"" 776,971'*" 776,971'""^" 776,971J 

Deviation 100000000 

Deviation 0.0%'^^^^ 0.0%'^^^^ 0.0%"^ 0.0%'^^^^ 0.0%”^ 0.0%'^ 0.0% 0.0%^ 0.0% j 

Other 417,469 423,981 543,974 149,602 172,698 95,577 342,017 528,416 541,006 

Other %'T^ 70.0%"^ 19.3%'*" 22.2%^^^^ 12.3%'2 44.0% 68.0%^ 69.6% J 

Latino 148,760 142,031 87,200 406,407 388,880 424,926 224,212 154,546 138,208 

Latino 18.3%*” 11.2%'*” 52.3%*” 50.1%'* 54.7%'*” 28.9%'* 19.9% ' 17.8% j 

Asian 168,579 160,301 109,511 39,265 93,855 24,983 51,734 38,971 23,283 

B^k 42,164 50,658 36,286 181,697 121,538 231,485 159,008 55,038 74,474 

Citizen Voting Age Population (CVAP) 
10 11 12 13 14 15 16 17 18 

Total CVAP 488,050 497,937 534,323 515,756 439,815 438,428 498,671 523,482 553,72^ 

Other CVAP 282,561 311,358 394,009 102,201 112,077 57,202 249,430 387,653 415,826 

Other CVAP % 57.9% 62.5% 73.7% 19.8% 25.5% 13.0% 50.0% 74.1% 75.1%J 

Latino CVAP 82,689 71,639 58,517 245,258 197,038 222,669 103,360 65,842 67,619 

Latino CVAP % 16.9% 14.4% 11.0% 47.6% 44.8% 50.8% 20.7% 12.6% 12.29^ 

Asian CVAP 86,906 79,210 55,930 23,074 42,559 11,420 28,857 25,693 13,527 

Asian CVAP % 17.8% 15.9% 10.5% 4.5% 9.7% 2.6% 5.8% 4.9% 2.4%J 

Black CVAP 35,894 35,730 25,867 145,223 88,141 147,137 117,024 44,293 56,753 

Black CVAP % 7.4% 7.2% 4.8% 28.2% 20.0% 33.6% 23.5% 8.5% 10.2%'! 
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19 20 21 22 23 24 25 26 

Population'* ■■ 776,971 * 776,971 * 776,971 * 776,971*”'^ 776,971 * 776,971 * 776,971 776,971J 

Deviation 00000000 

Deviation 0.0%^^^^^ 0.0%^^^^^ 0.0%^^^^^ 0.0%'^^^^^ 0.0% 0.0% 0.0% j 

Other 659,189 605,973 723,193 631,458 723,539 719,980 558,106 537,459 

Other 84.8%^^^^^ 78.0%^^^^^ 93.1%"^^^^^ 813%^^^^^' 93.1% '’^^^^^~""9Z7%^^^^^"""vL8%^^^ 69.2%J 

Latino 55,354 55,502 26,635 43,315 28,159 32,163 73,263 56,553 

Latino 5.6%^^^^^^ 3.6\r: 7.3%'^ 

Asian 27,602 44,142 7,185 31,832 8,985 5,753 32,725 44,211 

B^k 34,826 71,354 19,958 70,366 16,288 19,075 112,877 138,748 

Citizen Voting Age Population (CVAP) 
19 20 21 22 23 24 25 26 

Total CVAP 603,393 581,865 612,111 582,210 607,385 606,535 579,385 567,69^ 

Other CVAP 530,272 481,405 570,903 498,495 572,369 565,567 443,216 429,930 

Other CVAP % 87.9% 82.7% 93.3% 85.6% 94.2% 93.2% 76.5% 75.7%J 

Latino CVAP 29,142 29,514 16,362 22,369 14,765 16,627 42,030 30,124 

Latino CVAP % 4.8% 5.1% 2.7% 3.8% 2.4% 2.7% 7.3% 5.3% ■ 

Asian CVAP 15,697 19,061 4,938 13,240 4,558 4,437 14,962 14,344 

Asian CVAP % 2.6% 3.3% 0.8% 2.3% 0.8% 0.7% 2.6% 2.5%J 

Black CVAP 28,282 51,885 19,907 48,106 15,692 19,903 79,177 93,296 

Black CVAP % 4.7% 8.9% 3.3% 8.3% 2.6% 3.3% 13.7% 16.49^ 



District 01 2020 Census 

Southbury 

Norwich 75%-

lodyard 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

pon ; 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 582,906 75.0% 120,450 15.5% 40,129 5.2% 33,486 4.3% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

561,937 463,750 82.5% 49,405 8.8% 23,514 4.2% 25,268 4.5% 



District 02 2020 Census 
Rocky Point 59% 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 461,015 59.3% 215,177 27.7% 25,469 3.3% 75,310 9.7% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

541,020 368,983 68.2% 99,630 18.4% 14,658 2.7% 57,749 10.7% 
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District 03 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 459,682 59.2% 108,842 14.0% 181,776 23.4% 26,671 3.4% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

547,326 372,447 68.0% 56,107 10.3% 96,368 17.6% 22,404 4.1% 

_ INDEX’NOT^ 1'6 4 0 0 27 2 02 5 

RECEIVED NYSCEF: 10/31/2025 

2020 Census 
59% 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 



District 04 2020 Census 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 423,964 54.6% 171,562 22.1% 54,516 7.0% 126,929 16.3% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

532,981 321,567 60.3% 80,249 15.1% 31,423 5.9% 99,741 18.7% 



Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 189,127 24.3% 159,791 20.6% 115,728 14.9% 312,325 40.2% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

501,218 95,572 19.1% 86,337 17.2% 76,692 15.3% 242,618 48.4% 
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Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,972 1 0.0% 206,394 26.6% 193,052 24.8% 347,637 44.7% 29,889 3.8% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

417,324 151,181 36.2% 92,098 22.1% 149,377 35.8% 24,668 5.9% 



District 07 2020 Census 

:en 41% 

other % Latino % Asian % Black % 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,972 1 0.0% 323,333 41.6% 279,031 35.9% 99,265 12.8% 75,343 9.7% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

457,820 191,055 41.7% 157,346 34.4% 48,402 10.6% 61,018 13.3% 



District 08 2020 Census 
42% 

Black % 

Citizen Voting Age Population 
47% 

Black % 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 254,855 32.8% 125,497 16.2% 68,740 8.8% 327,879 42.2% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

504,121 159,122 31.6% 68,954 13.7% 36,080 7.2% 239,964 47.6% 



District 09 2020 Census 
40% 

Black % 

! Citizen Voting Age Population 
48% 

35% 

Other % Latino % Asian % Black % 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 302,953 39.0% 88,516 11.4% 70,152 9.0% 315,350 40.6% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

470,388 164,727 35.0% 45,375 9.6% 32,820 7.0% 227,466 48.4% 
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District 10 

4 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,972 1 0.0% 417,469 53.7% 148,760 19.1% 168,579 21.7% 42,164 5.4% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

488,050 282,561 57.9% 82,689 16.9% 86,906 17.8% 35,894 7.4% 
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2020 Census 
53% 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 
- 57%-

Other % Latino % Asian % Black % 



District 11 2020 Census 

Rahway 

Cartorot 

oc<X)H . *■ 

Citizen Voting Age Population 

bO 
Ci 

xxJbhdge 
own&hip ■ 

Perth Amboy 

)Uth Amboy 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 423,981 54.6% 142,031 18.3% 160,301 20.6% 50,658 6.5% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

497,937 311,358 62.5% 71,639 14.4% 79,210 15.9% 35,730 7.2% 



District 12 2020 Census 
70% 

Other % Latino % 

14% 

4% 

Asian % Black % 

Citizen Voting Age Population 
73% 

Other % Latino % 

10% 
4% 

Asian % Black % 

JERSEY CITY 

Population Deviation Deviation % Other other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 543,974 70.0% 87,200 11.2% 109,511 14.1% 36,286 4.7% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

534,323 394,009 73.7% 58,517 11.0% 55,930 10.5% 25,867 4.8% 



District 13 2020 Census 

Citizen Voting Age Population 

28% 

Black % 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 149,602 19.3% 406,407 52.3% 39,265 5.1% 181,697 23.4% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

515,756 102,201 19.8% 245,258 47.6% 23,074 4.5% 145,223 28.2% 



District 14 2020 Census 

’opulation Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 172,698 22.2% 388,880 50.1% 93,855 12.1% 121,538 15.6% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

439,815 112,077 25.5% 197,038 44.8% 42,559 9.7% 88,141 20.0% 
z 



District 15 2020 Census 
54% 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 95,577 12.3% 424,926 54.7% 24,983 3.2% 231,485 29.8% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

438,428 57,202 13.0% 222,669 50.8% 11,420 2.6% 147,137 33.6% 



District 16 2020 Census 

SI 

Bayvil 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 342,017 44.0% 224,212 28.9% 51,734 6.7% 159,008 20.5% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

498,671 249,430 50.0% 103,360 20.7% 28,857 5.8% 117,024 23.5% 

Citizen Voting Age Population 



District 17 2020 Census 
68% 

Scotchtown 

M»cRltetown 

Warwkk 

TX>n 
nship 

Wo$l Milford 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 528,416 68.0% 154,546 19.9% 38,971 5.0% 55,038 7.1% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

523,482 387,653 74.1% 65,842 12.6% 25,693 4.9% 44,293 8.5% 



District 18 2020 Census 

w w 

69% 

Other % 

17%-
9% 

Latino % 

3% 

Asian % 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 541,006 69.6% 138,208 17.8% 23,283 3.0% 74,474 9.6% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

553,725 415,826 75.1% 67,619 12.2% 13,527 2.4% 56,753 10.2% 

Black % 

Citizen Voting Age Population 
75%-

other % 

12% 10% 

Latino % 

2% 
Asian % Black % 



District 19 

SYRACUSE 

2020 Census 
UTICA Saratoga Springs 

Citizen Voting Age Population 
87% 

Other % Latino % Asian % Black % 

rt WILKES-BARRE 

BRIDC 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 659,189 84.8% 55,354 7.1% 27,602 3.6% 34,826 4.5% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

603,393 530,272 87.9% 29,142 4.8% 15,697 2.6% 28,282 4.7% 



District 20 2020 Census 

Citizen Voting Age Population 
Bennington 

Pownal 

Williamstown 

PITTSFIELD 

Ad 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 605,973 78.0% 55,502 7.1% 44,142 5.7% 71,354 9.2% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

581,865 481,405 82.7% 29,514 5.1% 19,061 3.3% 51,885 8.9% 



District 21 2020 Census 
93%-

N*wpon 

VERMONT 

Montpelier 

Lebanon 

Claremont 

Creenlield 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 723,193 93.1% 26,635 3.4% 7,185 0.9% 19,958 2.6% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

612,111 570,903 93.3% 16,362 2.7% 4,938 0.8% 19,907 3.3% 

Other % 

3% 0% 2% 
Latino % Asian % Black % 

Citizen Voting Age Population 
93%-

Other % 

2% 0% 3% 

Latino % Asian % Black % 



District 22 2020 Census 
81% 

Fulton 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

ITU AZ* A 

Norv.'Kh 

On 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 631,458 81.3% 43,315 5.6% 31,832 4.1% 70,366 9.1% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

582,210 498,495 85.6% 22,369 3.8% 13,240 2.3% 48,106 8.3% 



District 23 2020 Census 
’ 'TORONTO 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 723,539 93.1% 28,159 3.6% 8,985 1.2% 16,288 2.1% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

607,385 572,369 94.2% 14,765 2.4% 4,558 0.8% 15,692 2.6% 



District 24 2020 Census 
'92%' 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 719,980 92.7% 32,163 4.1% 5,753 0.7% 19,075 2.5% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

606,535 565,567 93.2% 16,627 2.7% 4,437 0.7% 19,903 3.3% 



District 25 2020 Census 
71% 

bS 

ido^.'ay 
Sa 

Medina 

Lyons 

Geneva 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 558,106 71.8% 73,263 9.4% 32,725 4.2% 112,877 14.5% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

579,385 443,216 76.5% 42,030 7.3% 14,962 2.6% 79,177 13.7% 

Other % Latino % Asian % Black % 

Citizen Voting Age Population 
-76%-

other % Asian % Black % 



District 26 2020 Census 

Citizen Voting Age Population 

Population Deviation Deviation % Other Other % Latino Latino % Asian Asian % Black Black % 

776,971 0 0.0% 537,459 69.2% 56,553 7.3% 44,211 5.7% 138,748 17.9% 

Total CVAP Other CVAP Other CVAP % Latino CVAP Latino CVAP % Asian CVAP Asian CVAP % Black CVAP Black CVAP% 

567,694 429,930 75.7% 30,124 5.3% 14,344 2.5% 93,296 16.4% 
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A Redistricting Surprise in New York: A Map That Plays Few 
Favorites 
S hbx.media.net/checksync.php 

Nicholas Fandos February 15, 2024 

When New York’s top court ordered the state to redraw its congressional mao late last year, the 
state’s ruling Democrats were widely expected to exploit the opening to aggressively reshape 
district lines in their favor. 

But on Thursday, a bipartisan state commission created to guide the redistricting process 
overwhelmingly approved a new proposed mao that looks a lot like the current court-drawn map 
that helped Republicans pick up seats in 2022. 

The panel’s 9-to-1 vote now thrusts a politically and legally thorny choice on the state’s 
Democratic-led Legislature. It can rubber-stamp the compromise, dashing the hopes of 
Representative Hakeem Jeffries and other Democrats in Washington, or reject it and risk ending 
up back in court by pushing for more favorable lines. 

The answer could have far-reaching consequences for the national fight for control of the House 
this fall, where New York’s swing seats alone could be enough to tip the contest. 

The commission’s map includes modest tweaks that would help Democrats flip one seat in 
Syracuse, and would most likely make a pair of vulnerable incumbents — one Democrat and one 
Republican — safer in the Hudson Valley. 
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But it does not touch lines on Long Island or in Westchester County, both major suburban 
battlegrounds where Democratic campaigns were looking for a leg up, or on Staten Island, where 
the party has long coveted a right-leaning seat. Even subtle shifts in those areas could have made 
a handful of Republican-held seats virtually unwinnable for incumbents in November. 

The commission’s leaders began selling the deal on Thursday as an equitable conclusion to a 
haywire redistricting saga that has transfixed New York’s political world for two years. 

Ken Jenkins, the commission’s Democratic chairman, called it a “victory for the commission 
process and for small-d democratic participation in the State of New York,” while his Republican 
counterpart, Charles H. Nesbitt, lauded the deal as a “historic moment.” 

Addressing potential critics in his own party, Mr. Jenkins added that the commission’s work, 
“based on all the legal input we have had, requires compromise.” 
It was unclear how Democratic leaders in the Legislature, which is not scheduled to be back in 
session until Feb. 26, would proceed. If lawmakers reject the plan, they would then take over the 
mapmaking power themselves, thus claiming far greater latitude to draw lines as Democrats wish. 

They proceeded cautiously on Thursday. “We are committed to concluding it in a manner that 
upholds fairness and democracy,” Andrea Stewart-Cousins, the State Senate majority leader, said. 

But Ms. Stewart-Cousins and Speaker Carl Heastie of the Assembly are likely to face intense 
pressure in the coming days, both from people close to Mr. Jeffries, the House Democratic leader, 
who has spent a year blasting the current lines as unfair and a small fortune on a lawsuit trying to 
scrap them, and from other partisan interests. 

Though Mr. Jeffries did not comment. Democratic lawmakers and political strategists fumed that 
the proposal too closely resembled the very map they were trying to replace, which was drawn by 
a court-appointed special master from Pennsylvania. And they questioned why New York would 
settle when Republicans use their own monopolies in other states to enact stark gerrymanders. 

Trump Administration: Live Updates 

• T!iimpjinds_a_purposefojjTis_oyertuj:^s_toJ<ir]iJongzum 
• As China and the United States split over energy. South Korea is stuck in the middle. 
• South Korea’s president gives Trump a crown evoking ancient history. 

Tim Persico, who oversaw House Democrats’ campaign arm in 2022, predicted the party would 
still “win a bunch of these seats either way.” 

“But,” he added, “it’s insane that after a year and a half and countless dollars spent in court, the 
Democrats on the commission apparently gave up and accepted ridiculous maps drawn by a 
Republican from Pittsburgh that don’t make sense for New Yorkers.” 
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Republicans seemed more inclined to support the plan. Lee Zeldin, the party’s candidate for 
governor in 2022, warned that Democrats in Albany would “find themselves right back in court” if 
they rejected it. 

The agreement, if it holds, would immediately endanger Representative Brandon Williams, a first-
term Republican who won a Democratic-leaning, Syracuse-area seat by less than one point in 
2022. By adding the towns of Cortland and Auburn, the district, which voted for President Biden by 
seven percentage points in 2020, would become four points more Democratic. 

But it would spell good news for four other endangered Republican incumbents who had been 
bracing for career-ending changes. Those first-term representatives — Mike Lawler in New York 
City’s northern suburbs; Anthony D’Esposito and Nick LaLota on Long Island; and Marc Molinaro 
in the Hudson Valley — still face difficult re-elections in districts Mr. Biden won by between 0.2 and 
14 percentage points in 2020, but shifting them left would have made the task all but impossible in 
some cases. 

With his district intact, Mr. Lawler taunted his expected opponent, a former Democratic 
congressman. “Yikes,” Mr. Lawler wrote on X. “There goes Mondaire Jones’s campaign for 
Congress.” 
Mr. Molinaro would actually benefit under the new lines. By trading Democratic-leaning parts of 
Ulster County to Representative Pat Ryan, a Democrat, in exchange for Republican-leaning 
sections of Orange County, his district would become about four percentage points more 
Republican. Mr. Ryan’s would become three percentage points more Democratic. 

The Long Island swing district where Tom Suozzi, a Democrat, won a special election on Tuesday 
would not be changed. 

All of the map machinations were playing out under the eye of the courts and the threat that 
Republicans would sue to block any solution deemed too partisan. 

New Yorkers first voted to create the commission in 2014 as part of a suite of changes to the State 
Constitution designed to diminish partisan gerrymandering. But when the panel first assembled in 
2022 to draw maps for the next decade, it deadlocked along party lines , failing to complete its 
work. 

That failure began a cascade of connected actions that spelled disaster for Democrats. 

The Democratic Legislature assumed control of the process and adopted a map that experts said 
would clearly favor the party’s candidates . Republicans sued, and New York’s highest court 
ultimately ruled the map an unconstitutional gerrymander. 

The special master ultimately drafted a replacement map, and Republicans competing on it flipped 
four seats in that fall’s midterms, almost single-handedly delivering their party’s House majority. 
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Then, at Mr. Jeffries’s urging, Democrats’ House campaign arm filed a new lawsuit arguing that 
the process should be restarted ahead of the 2024 elections to give the commission — and 
ultimately the Legislature — another chance to complete its work. 

In December, the state’s highest court, transformed by the appointment of a new judge, sided with 
Democrats and ordered the commission back to work to put new maps in place for the June 
primaries. 

Party leaders in New York and Washington had anticipated that the body’s five Democrats and five 
Republicans would break down on partisan lines again. Instead, they found their way to a 
compromise. 

The panel decided not to intervene in one of the most closely watched races, a bitter Democratic 
primary contest between Representative Jamaal Bowman, one of the House’s most outspoken 
progressives, and George Latimer, the Westchester County executive. Mr. Jenkins is a close ally 
of Mr. Latimer’s and could have greatly improved his chances with new lines, but both sides said 
they were happy to see them unchanged. 
Other small changes were recommended in New York City and Western New York. They had no 
meaningful partisan effect, but some may result in territorial bragging rights. 

Brooklyn’s cultural gems, including the Brooklyn Museum, the Brooklyn Botanic Garden and the 
borough’s main public library branch, would be moved from freshman Representative Daniel 
Goldman’s district to Yvette Clarke’s. And Citi Field, home to the Mets, would go from 
Representative Alexandria Ocasio-Cortez to Grace Meng. 

Grace Ashford contributed reporting. 
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Democrats Propose N.Y. Congressional Map With Slight Tilt 
in Their Favor 
S hbx.media.net/checksync.php 

Nicholas Fandos February 27, 2024 

A day after rejecting a congressional map proposed by a bipartisan redistricting commission, 
Democrats in New York unveiled new district lines on Tuesday designed to help the party retake 
the House majority this fall. 

Yet their plan exhibits surprising restraint. Although a pair of swing districts would become more 
Democratic, lawmakers in Albany left the partisan makeup of 24 of the state’s 26 districts largely 
intact. 

The middle-ground approach reflected a desire to avoid another protracted court fight like the one 
in New York that helped swing control of the House to Republicans in 2022, while still better 
positioning Democrats in key districts. 

The most salient changes would affect districts in Central New York and on Long Island. By 
shifting the districts three and four points leftward, the map would endanger Representative 
Brandon Williams, a Syracuse Republican, and clear an easy path to re-election for Tom Suozzi, a 
Democrat, after he flipped a seat in a special election this month. 
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The Democratic map would also unwind changes proposed by the bipartisan commission that 
would have made the Hudson Valley district represented by Representative Marc Molinaro, a 
Republican, more conservative. The new district would look more like his current one, where 
President Biden won 52 percent of the vote in 2020. 

Lawmakers in Albany were expected to vote to finalize the lines as soon as Wednesday. If 
enacted, they would govern elections through 2030. 

“At this point, clarity of the lines becomes more important than perfection,” said Steve Israel, a 
former New York congressman who once led Democrats’ House campaign operation. “The map 
may be imperfect for Democrats, but it does give them a decent foundation to win back the 
House.” 

Overall, Democratic officials predicted the map would probably yield 18 safe Democratic seats, six 
Republican seats and two tossups. When Mr. Suozzi is sworn in on Wednesday, the state will 
have 16 Democratic representatives and 10 Republicans. 

The potential gains in New York would help Democrats nationally as they try to erase Republicans’ 
paper-thin House majority. But they would most likely not be enough to offset Republican’s 
expected pickups from a more aggressive new gerrymander in North Carolina . 

One prominent House elections analyst, Dave Wasserman, called the New York mao a 
“mild/moderate gerrymander.” 

Two redistricting experts disagreed. Nicholas Stephanopoulos, a Harvard law professor who 
studies the issue, called it “pretty much a model of neutrality.” Samuel Wang, the director of the 
Princeton Gerrymandering Project, said that the map seemed fair and that his group would likely 
grade it an “A” or “B.” 

Privately, Democrats close to Representative Hakeem Jeffries, the House minority leader involved 
in its drawing, sold the map as a targeted partisan improvement that they believed could withstand 
the kind of legal challenge that felled a more aggressive Democratic gerrymander in 2022. Mr. 
Jeffries declined to comment. 

But other Democrats in New York and Washington denounced the proposal as a stinging 
disappointment, particularly after the party spent nearly two years remaking the state’s top court 
and fighting before judges for the chance to let Democratic supermajorities in Albany redo the 
current court-drawn lines. 

Trump Administration: Live Updates 

• T!iimpJinds_a_purposeJojjTis_oyertuj:ss_toJ<lniJongzU^ 
• As China and the United States split over energy, South Korea is stuck in the middle. 
• South Korea’s president qives Trump a crown evoking ancient history. 
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“It’s hard not to look at these proposed maps and think, what was the point of all this?” said Evan 
Roth Smith, a Democratic consultant who works on House races in New York. 
He pointed to Republican-led states like North Carolina that have enacted aggressive 
gerrymanders with little regard for public opinion. 

“When we find ourselves in the same position, we wuss out,” Mr. Roth Smith said. “It’s a shame.” 

Republicans seemed to confirm his assessment. A day after loudly warning that they would sue to 
stop any map that was too partisan, party leaders were largely muted on Tuesday. Though no final 
decisions had been made, two senior Republicans involved in the process indicated they would be 
unlikely to file suit after seeing the new lines. 

“We are in a blue state, and I think these could actually be worse,” said William Barclay, the 
Republican leader in the Assembly. He added that the Republican congressional delegation was 
“not upset.” 

The New York Constitution bans drawing district lines to help incumbents or a particular party. 

Democrats argued that all the changes they proposed had either been approved by the bipartisan 
redistricting commission or could be explained by attempts to reunite counties or demographic 
groups that are currently split between existing districts. 

“We are confident,” said Speaker Carl E. Heastie. 

Still, there was little doubt which party the map would benefit. 

By proposing lines that would stretch the Syracuse district further south to pick up Cortland, a 
Democratic town, the Legislature’s map would change the district from one Mr. Biden won by 7.6 
percentage points to one he would have won by 11 .6 percentage points. Mr. Williams, the first-
term Republican who represents the district, won by less than one point in 2022. 

After Democrats spent $15 million to elect Mr. Suozzi on Long Island, the new lines would require 
far less money and energy to re-elect him this fall. The district would lose Massapequa, a 
Republican stronghold in Nassau County, in exchange for more moderate North Shore 
communities in Suffolk County, changing Mr. Biden’s eight-point advantage in the district into a 
nearly 11 -point one. 

Mr. Molinaro’s district is unlikely to get much easier for Democrats, but the proposed contours 
keep a lane open for their candidate. Josh Riley. The commission’s proposed lines were so much 
less favorable that Mr. Riley had been considering running for the Syracuse seat instead, 
according to Democrats familiar with his thinking. 

Democrats left two other Republican-held swing districts, Anthony D’Esposito’s Fourth District and 
Mike Lawler’s 17th District, virtually untouched. Democratic challengers there were furious, but 
party leaders said they were confident about their chances to flip both seats, where voters sided 
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Terminal. Cooper " 22, 37, 54. The Staten Island Ferry has been a mainstay on the Island since 

its founding in 1817. Indeed, before the Verrazzano-Narrows Bridged opened in 1964, ferries were 

the only way to travel between Staten Island and the mainland. 

5. Compactness. The Illustrative Map is also reasonably compact. “Compactness” means, 

“in scientific terms,” “the extent to which a district’s geography is dispersed around its center.” 

Harkenrider, 173 N.Y. S.3d at 119. Here, the Illustrative Map is comprised of two significantly 

compact sub-parts—Staten Island and Lower Manhattan. Cooper " 52-58. Staten Island, of 

course, remains equally compact in any district configuration, while the densely populated Lower 

Manhattan portion of the Illustrative Map registers strong compactness scores relative to the 

average for New York’s other congressional districts. Id. While the Illustrative Map nominally has 

a lower compactness score than existing CD-11, that is largely attributable to the presence of Upper 

New York Bay between the sub-parts of the district, rather than any landmass with a population 

of voters. Id. The two sub-parts of CD-11 in the Illustrative Map are also connected by around-

the-clock free ferry service offered by the City of New York. Id. 58. 

4. Competitiveness. Dr. Palmer’s analysis demonstrates that the illustrative district would 

be competitive. Again, Dr. Palmer reports that voting in the illustrative district is far less racially 

polarized, with, on average, 41.8% of White voters supporting the Black and Latino-preferred 

candidate. Palmer 25. Under the Illustrative Map, the Black and Latino-preferred candidate 

succeeds in many, but not all, elections. See Palmer 26, fig. 5. The electoral margins are generally 

quite narrow, and far more competitive than the same elections in the current CD-I 1—particularly 

since 2022. See id. at 11 (Table 3). Put another way, whereas the Black and Latino-preferred 

candidate is consistently defeated by large margins by a unified White majority within the current 

CD-11, the Illustrative Map would offer Black and Latino voters the same opportunity as others 
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“to pull, haul, and trade to find common political ground” with White voters to elect their 

candidates of choice. Johnson v. De Grandy, 512 U.S. 997, 1020 (1994). In this way, crossover 

districts like the Illustrative Map “diminish the significance and influence of race by encouraging 

minority and majority voters to work together toward a common goal.” Bartlett, 556 U.S. at 23. 

5. Preexisting district boundaries. The Illustrative Map also “maintain[s] . . . [the] cores 

of existing districts” and localities. N.Y. Const, art. Ill, § 4(c)(5). The plan includes all of Staten 

Island and simply pulls the additional population necessary to form a complete congressional 

district from lower Manhattan instead of Brooklyn. 

A district of this configuration has both historical and contemporary precedent. As 

explained above, supra § III.B, Staten Island was joined with Manhattan in a congressional district 

throughout the 1970s—one that substantially resembles the Illustrative Map presented here. The 

Legislature changed this configuration following the 1980 census specifically to preserve 

Republican advantage on Staten Island—a consideration that is prohibited under the Redistricting 

Amendments. 5eeN.Y. Const, art. Ill, § 4(c)(5). Joining Staten Island with lower Manhattan would 

also align the district with New York’s existing Assembly District boundaries. Specifically, the 

61st Assembly District links communities in Staten Island’s North Shore with neighborhoods in 

lower Manhattan that would likewise be included in a new CD-I 1 under the Illustrative Map. 

6. Communities cf interest. The Constitution also requires map-drawers to consider the 

maintenance of “communities of interest. 'Gd. § 4(c)(5). Generally, “[cjourts will find the existence 

of a community of interest where residents share substantial cultural, economic, political and social 

ties.” Diaz v. Silver, 978 F. Supp. 96, 123 (E.D.N.Y. 1997). The Illustrative Map would help unify 

communities of interest that the existing congressional map divides. Under the Illustrative Map, 

CD- 10 would include Chinatown (Manhattan), Sunset Park (Brooklyn), and Bensonhurst and Bath 
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Beach (Brooklyn), all of which are home to significant Chinese American populations that form a 

community of interest. See Letter re: Proposed Congressional Map at 4-5, Harkenrider v. Hochul, 

Index No. E2022-0116CV (N.Y. Sup. Ct., Steuben County), NYSCEF Doc. No. 313 (explaining 

that the 2021 enacted map configured CD- 10 to unite Chinese-American communities of interest 

in Chinatown, Sunset Par, Bath Beach, and Bensonhurst). 

Advocates for the Asian-American communities in New York City have urged the IRC and 

the Legislature to consider that several Brooklyn communities, including Sunset Park, 

Bensonhurst, Dyker Heights, and Bath Beach have “an interconnection bounded by common 

culture, language and socioeconomic factors,” and should be “together in one Congressional 

district . . . [to] ensur[e] communities of interest are not ignored or neglected.” Harkenrider, 38 

N.Y.3d at 542 (Wilson, J., dissenting) (quoting OCA-NY letter). For example. Dr. Wah Lee of 

OCA-NY (formerly Organization for Chinese Americans) testified that “[cjurrent Sunset Park 

residents commute daily to Manhattan Chinatown via the N train”; and on 86th Street—which 

separates Bensonhurst and Bath Beach—“there are Asian businesses including more than a dozen 

supermarkets, pharmacies, doctor’s offices, restaurants, bakeries, bubble tea houses, salons, and 

99 cent stores.”" Dr. Lee also explained that “86th Street is ... a major, essential transportation 

corridor via the D train for commuters from Bath Beach/Bensonhurst, connecting this Brooklyn 

region to Manhattan.”" Kay Wong of Homecrest Community Services likewise testified that 

“many Asian immigrants are migrating down south to Bensonhurst and Homecrest . . . [a]s Sunset 

" Statement of OCA-NY by Dr. Wah Lee at 29, Comment Letter to the New York Independent 
Redistricting Commission (July 29, 2021), https://perma.cc/MKC7-KTBA (“Lee Testimony”). 

^^Id. 
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Park becomes increasingly overcrowded.”'^ And “[m]any articles and newspapers describe 

Bensonhurst as the satellite Chinatown.” One federal court has found that similar evidence 

supports finding a community of interest in these neighborhoods. See Diaz, 978 F. Supp. at 124 

(accepting evidence that “Asian communities of Sunset Park and Chinatown” are “mostly of 

Chinese background” and “regularly work together, attend the same health clinics, and shop in the 

same stores” to assume a community of interest). 

Meanwhile, these same advocates “urged the IRC that, with regard to District 

11... ‘Bensonhurst and Bath Beach should NOT be with Staten Island,’” because ‘“Staten Island 

does not share a similar concentration of Asians, nor the culture of Asian businesses as Bath 

Beach/Bensonhurst, nor do residents in Bath Beach/Bensonhurst travel on a regular basis to Staten 

Island and vice versa.’” Harkenrider, 38 N.Y.3d at 542 (Wilson, J., dissenting) (quoting Lee 

Testimony). Indeed, Ms. Wong testified to her personal knowledge of “candidates and elected 

officials representing [Congressional] District 11 completely ignor[ing] the Chinese community 

or not support[ing] issues important to an immigrant base like comprehensive immigration 

reform.” Wong Testimony at 61. 

In light of this testimony, the map the Legislature first enacted following the 2020 Census 

united, to the greatest extent possible, united Chinatown and the neighborhoods in Brooklyn with 

prominent Chinese-American communities—a decision Chief Judge Wilson discussed at length in 

Statement of Homecrest Community Services by Kay Wong at 60, Comment Letter to the 
New York Independent Redistricting Commission (July 28, 2021), https://perma.cc/MKC7-
KTBA (“Wong Testimony”). 

14 
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his Harkenrider dissent. Harkenrider, 38 N.Y.3d at 532 (Wilson, J., dissenting). See NYSCEF 

Doc. No. 8, A. 9187, in Harkenrider v. Hochul, Sup. Ct., Steuben County, index No. E2022-

01 16CV. After the Harkenrider court invalidated the Legislature’s map, including CD-10, Senate 

leadership and the Asian American Legal Defense and Education Fund urged the special master 

to ensure the new map continued to respect the Chinese-American communities of interest in 

Manhattan and Brooklyn. See NYSCEF Doc. 310, Senate Majority Leader’s Letter to Special 

Master, in Harkenrider; NYSCEF, Doc. 313, Senate Majority Leader’s Letter re: Proposed 

Congressional Map, in Harkenrider; NYSCEF, Doc. 384, Asian Am. Legal Def. Fund Letter to 

Special Master. The legislative defendants even specifically proposed maintaining the boundaries 

of CD- 10 and -11 that the Legislature first enacted for this reason. See NYSCEF Doc. No. 8, A. 

9187, in Harkenrider. But the special master failed to do so. These communities were divided in 

the map the special master proposed, and in the one the Legislature ultimately adopted.'^ Under 

the current map, the Chinese-American communities in Chinatown and Sunset Park are united in 

CD- 10, while Bensonhurst and Bath Beach are paired with Staten Island in CD-11, despite 

unequivocal testimony of community advocates that they lack any community or cultural ties to 

Staten Islanders and elected officials disregard their interests. 

Petitioners’ Illustrative Map corrects this division by uniting the Chinese-American 

communities in Chinatown, Sunset Park, Bath Beach, and Bensonhurst in CD- 10. Thus, in addition 

New York Redistricting and You, 
https://newyork.redistrictingandyou.org/?districtType=cd&propA=congress_latfor_20220202&p 
ropB=cong_nyirc_202402 15&opacity=0&selected=-
73.96190954213697,40.643 134I363I294#%26map=I L94/40.70665/-73.983. 

The special master divided the community at issue across three districts, with Sunset Park in the 
proposed D-11, Chinatown in CD- 10, and Bensonhurst and Bath Beach in CD-9. The 2024 map 
at least minimizes that divide, with Chinatown, Sunset Park, and Bay Ridge in CD- 10, and 
Bensonhurst and Bath Beach in CD-I 1. 
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to remedying the unlawful dilution of Black and Latino Staten Islanders’ voting strength on Staten 

Island, the Illustrative Map provides the additional benefit of uniting communities of interest that 

advocates had implored the IRC, Legislature, and special master to keep together in the first place. 

CONCLUSION 

For the reasons provided herein, this Court should find that the 2024 congressional plan 

unconstitutionally dilutes Black and Latino Staten Islanders’ voting strength in CD-I 1 in violation 

of Article III, Section 4(c)(1) of the New York Constitution. It should therefore permanently enjoin 

Respondents from using the 2024 Congressional Map in any future elections, and order the 

Legislature to create a minority influence district that provides Black and Latino Staten Islanders 

with an opportunity to elect a representative of their choice in CD-11, as demonstrated by 

Petitioners’ Illustrative Map. 

Dated: November 19, 2025 

EMERY CELLI BRINCKERHOFF ABADY 
WARD & MAAZEL, LLP 

/s/ Andrew G. Celli, Jr._ 
Andrew G. Celli, Jr. (No. 2434025) 
Emily Wanger (No. 5816210) 
One Rockefeller Plaza, Sth Floor 
New York, New York 10020 
Tel.: (212) 763-5000 
acelli@ecbawm.com 
ewanger@ecbawm.com 

Respectfully submitted, 

ELIAS LAW GROUP LLP 

/s/ Aria C. Branch_ 
Aria C. Branch* 
Christopher D. Dodge (No. 5245907) 
Lucas Lallinger (No. 5443460) 
Nicole Wittstein* 
250 Massachusetts Avenue, Suite 400 
Washington, D.C. 20001 
Tel.: (202) 968-4490 
abranch@elias.law 
cdodge@elias.law 
llallinger@elias . law 
nwittstein@elias.law 

*Admittedpro hac vice 
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CERTIFICATIONS 

I hereby certify that the foregoing memorandum of law complies with the word count 

limitations set forth in the Parties’ stipulation for 11,000 words for Petitioners’ memorandum of 

law in support of the Petition. This memorandum of law contains 10,765 words, excluding parts 

of the document exempted by Rule 202.8-b(b). 

I further certify that no generative artificial intelligence program was used in the drafting 

of any affidavit, affirmation, or memorandum of law contained within the submission. 

/s/Aria C. Branch_ 
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Office of the New York State 
Attorney General 

Letitia Janies 
Attorney General 

MOTION SEQUENCE 001 

December 8, 2025 

By NYSCEF 
Hon. Jeffrey H. Pearlman 
Supreme Court of the State of New York 
New York County 
New York, NY 10007 

Re: Williams v. Board cf Elections cf the State cf New York, et al. , 
Index No. 164002/2025 

Dear Justice Pearlman: 

This Office represents Respondents Kathy Hochul, in her official capacity as Governor of 
the State of New York, Andrea Stewart-Cousins, in her official capacity as Senate Majority Leader 
and President Pro Tempore of the New York State Senate, Carl E. Heastie, in his official capacity 
as Speaker of the New York State Assembly, and Letitia James, in her official capacity as Attorney 
General of the State of New York (collectively, “State Respondents”) in the above-referenced 
proceeding (the “Proceeding”). State Respondents respectfully submit this letter as their response 
to the Petition (“Petition,” NYSCEF No. 1). Petitioners Michael Williams, Jose Ramirez Garofalo, 
Aixa Torres, and Melissa Carty (“Petitioners”) bring a claim of vote dilution pursuant to the New 
York State Constitution, asserting that “Black and Latino Staten Islanders have less opportunity 
than other members of the electorate to elect a representative of their choice and influence elections 
in New York’s 11th Congressional District (‘CD-11’).” Pet. 1. As discussed below, the State 
Respondents take no position on the specific claims raised by Petitioners but submit this letter brief 
to set forth the State Respondents’ position with respect to various legal principles at issue in this 
case. 

At the outset, the Proceeding involves congressional apportionment, which is governed by, 
inter alia, the State Constitution, and in particular Article III, § 4(c)(1) (“Section 4(c)(1)”). 
Enacted in 2014, Section 4(c)(1) provides: 

(c) Subject to the requirements of the federal constitution and statutes and in 
compliance with state constitutional requirements, the following principles shall be 
used in the creation of state senate and state assembly districts and congressional 
districts: 

Litigation Bureau | 28 Liberty Street, New York NY 10005 
212-416-^^^^^ ag.ny.gov 
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(1) When drawing district lines, the commission shall consider whether such lines 
would result in the denial or abridgement of racial or language minority voting 
rights, and districts shall not be drawn to have the purpose of, nor shall they result 
in, the denial or abridgement of such rights. Districts shall be drawn so that, based 
on the totality of the circumstances, racial or minority language groups do not have 
less opportunity to participate in the political process than other members of the 
electorate and to elect representatives of their choice. 

1 ■ Congressional Reapportionment is Governed by the New York Constitution^ 

Petitioners argue (.see, inter alia, Petition at 48-50 and Petitioners’ Supporting 
Memorandum of Law (“Pet. Mem.”), NYSCEF No. 63 at 14-19) that the provisions of Section 
4(c)(1) should be read to effectively incofporate the separate and distinct provisions of the New 
York Voting Rights Act, N.Y. Elec. Law §§ 17-200, etseq. (the “NYVRA”), and, more specifically, 
the express vote-dilution provisions of the NYVRA, Z6?. § 17-206(2). By their own terms, however, 
the NYVRA’s vote-dilution provisions apply only to “boards of elections” and “political 
subdivisions” of the State, id. §§ 17-204(4), 17-206, and not to the State itself, meaning that the 
State’s apportionments of State Assembly, Senate, and Congressional districts are outside the scope 
of the statute. See Town cf Greenburgh v. State cfN.Y., Index No. 76400/2024, slip op. at 13-15 
(Sup. Ct. Westchester County July 25, 2025) (dismissing NYVRA vote-dilution claim against the 
State for failure to state a claim); 13 NYCRR § 501. 3(e). Notably, the NYVRA was enacted in 
2022 with its application clearly limited to political subdivisions, whereas Section 4(c)(l)’s 
standards for Congressional and State Legislative districts had already been part of constitutional 
amendments regarding redistricting adopted in 2014. See N.Y. Const., Art. Ill, § 4(b) (applying 
the redistricting amendments specifically to New York’s State Assembly, Senate, and 
Congressional districts). Thus, the NYVRA is wholly inapplicable to apportionment challenges 
brought against Congressional or State Legislative Districts. 

2, Petitioners’ Vote-Dilution Claims Are Governed by the State Constitution 

Section 4(c)(1) expressly provides that “[djistricts shall be drawn so that, based on the 
totality of the circumstances, racial or minority language groups do not have less opportunity to 
participate in the political process than other members of the electorate and to elect representatives 
of their choice.” The full scope and standards set forth in current Section 4(c)(1), as ratified by 
the voters in 2014, has not been previously litigated. Accordingly, the specific substantive standard 
applicable under Section (4)(c)(l) remains an open question. State Respondents do not take a 
position here as to the particular standard under which a given petitioner can establish a claim of 
vote dilution under the State Constitution.^ 

* Although the federal Constitution and certain federal statutes apply to Congressional 
reapportionment. Petitioners assert no claims under federal law. 

2 The legislative history of the constitutional amendment that added Section 4(c)(1) is silent on 
the substantive standard(s) that may be used to demonstrate a violation of the State Constitution 
with regard to the criteria governing apportionment of Congressional and State Legislative 
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State Respondents, however, urge the Court, when considering what standard to apply, to 
take into account the fact that New York amended its constitution in 2014, including Section 
4(c)(1), to stand apart from federal protections and to “guarantee[] the application of substantive 
criteria that protect minority voting rights.” See Assembly Mem. In Support, 2013 N.Y. Senate-
Assembly Concurrent Resolution S2107, A2086. Thus, State Respondents respectfully submit that 
the State Constitution may require the adoption of districts to provide a racial minority greater 
influence over elections under certain circumstances. 

3. The Federal Voting Rights Act is Not Controlling Here 

State Respondents anticipate that Intervenors-Respondents Representative Malliotakis and 
Individual Voters Edward L. Lai, Joel Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba 
(together, “Intervenors”) will argue that Petitioners cannot establish a vote-dilution claim under 
Section 2 of the federal Voting Rights Act, codified at 42 U.S.C. § 1973 (the “Federal VRA”), 
pursuant to the test set forth in Thornburg v. Gingles, 478 U.S. 30 (1986), because Black and Latino 
voters are not sufficiently numerous in Staten Island and lower Manhattan to comprise a majority 
of a redrawn CD-ll. See Bartlett v. Strickland, 556 U.S. 1, 13-15 (2009). 

While Petitioners’ claims might fail if the Federal VRA were the only applicable standard 
for vote-dilution claims. State Respondents respectfully submit that the relevant provisions of 
Section 4(c)(1) are intended to provide broader rights for affected groups of voters to bring 
challenges with respect to voting rights than those provided under federal law. See e.g. TTarkenrider 
V. Hochul, 2022 N.Y Slip Op. 31471(U), 2022 WL 1951609, at U7 & n. 22 (Sup. Ct., Steuben 
County May 20, 2022) (special master adopting a coalition district to “follow[] the injunction[] of 
the State Constitution ... to not draw districts that would result in the denial or abridgement of 
racial or language minority voting rights”). If the 2014 amendments to the State Constitution were 
strictly construed in line with the Federal VRA then they would be a redundancy and the will of 
New York voters in voting for them would be read out of the State Constitution. See McKinney‘s 
Cons. Laws of NY, Book 1, Statutes § 144 (“Statutes will not be construed as to render them 

Districts. See Assembly Mem. In Support, 2013 N.Y. Senate-Assembly Concurrent Resolution 
S2107, A2086. Furthermore, at the time the current Congressional District maps, including CD-
11, were enacted. State Respondents did not have the evidence now submitted by Petitioners’ 
experts, nor have they had an adequate opportunity to assess fully how they - let alone all the 
members of the State Senate and State Assembly - would have responded had such evidence 
been provided prior to the time of enactment. The legislative history - limited only to the debate 
transcripts from both houses’ passage of the current Congressional District maps - speaks only 
to the Legislature’s attempt to revise maps submitted by New York’s Independent Redistricting 
Commission (“IRC”) to better balance the criteria laid out in the State Constitution, within the 
confines of the (essentially) equal population requirement for Congressional Districts. See 
generally Tr. of Assembly debate on A9310-A, dated February 28, 2024; Tr. of Senate debate on 
S8653-A, dated February 28, 2024. Accordingly, State Respondents take no position as to 
whether Petitioners’ evidence makes out a violation of Section (4)(c)(l), based on whatever 
standard applies, nor whether the current configuration of CD-I 1 is constitutional and whether it 
should be redrawn. 
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ineffective”); c/ Pec/?Ze v. Galindo, 38 N.Y.Sd 199, 205-206 (2022) (a statute should not 
be read in a way that “hold[s] it a legal nullity”); Harkenrider v. Hochul, 38 N.Y.3d 494, 509 (2022) 
(“In construing the language of the Constitution as in construing the language of a statute, ... [we] 
look for the intention of the People and give to the language used its ordinary meaning”) 

Furthermore, there are textual distinctions between Section 4(c)(1) and the Federal VRA 
that counsel further caution before applying precisely the same standard as would apply under the 
federal statutory provision. See People v. P.J. Video, Inc., 68 N.Y.2d 296, 302 (1986) (“If the 
language of the State Constitution differs from that of its Federal counterpart, then the court may 
conclude that there is a basis for a different interpretation of it.”). 

When considering so-called “crossover” districts under the Federal VRA, federal courts 
have examined the specific language of section 2 of the VRA. That language refers to a “‘class’ 
in the singular,” that class’s “members,” and (again in the singular) “any citizen’s” right to vote. 
See Nixon v. Kent County, 76 F.3d 1381, 1386 (6th Cir. 1996) (en banc). The Nixon court explained 
that such singular language suggested that section 2 did not require crossover districts. Id. at 1387. 
The Nixon Court then went on to describe language Congress would have used had it intended 
such a result: “the statute would read ‘participation by members of the classes of citizens protected 
by subsection (a)”’ and to whether “their members have less opportunity . . . Id. at 1386-87.' 
Section 4(c)(1) uses such plural language, undermining any claim that it should be construed to 
precisely mirror federal standards. Compare Section 4(c)(1) (referring to ensuring that “racial or 
minority language groups do not have less opportunity to participate in the political process than 
other members of the electorate and to elect representatives of their choice”) with 52 U.S.C. § 
10301(b) (referring to “a class of citizens” and “its members”). 

It is well-established, moreover, that States are free to adopt greater voting rights 
protections than provided by federal law. See, e.g., Shelby County v. Holder, 570 U.S. 529, 543 
(2013) (“States have broad powers to determine the conditions under which the right of suffrage 
may be exercised.”) (quotation marks omitted); cf. N.Y. Elec. Law § 17-200 (recognizing that “the 
protections for the right to vote provided by the constitution of the state of New York . . . 
substantially exceed the protections for the right to vote provided by the constitution of the United 
States”). Indeed, the plurality in Bartlett made clear that States could decide to use “crossover” or 

’ Whether section 2 of the Federal VRA permits aggregation of minority groups remains an open 
question, and the references here to Nixon are meant only to highlight the textual distinctions 
between Section 4(c)(1) and Section 2 of the Federal VRA. See, e.g., Pepe v. County cf Albany, 
687 F.3d 565, 573 n.5 (2d Cir. 2012). 

4 Unlike section 2 of the Federal VRA, Section 4(c)(1) also does not focus on any particular 
individual or citizen in the singular. Compare Section 4(c)(1) (referring to “denial or abridgment 
of’ “racial or language minority voting rights”) with 52 U.S.C. § 10301(a) (referring to “the right 
of any citizen of the United States to vote”). 
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“influence” districts should they so desire, even though such districts are not required by the 
Federal VRA? Bartlett, 556 U.S. at. 23-24 (plurality opinion of Kennedy, J.). 

State Respondents take no position as to whether, under the specific circumstances here. 
Petitioners have successfully set forth a vote-dilution claim or whether the Court is required to 
mandate the creation of an alternative influence district for CD-I 1. But they do respectfully assert 
that, upon a sufficient record, the Court may find grounds to do so under Section 4(c)(1), 
independently of the Federal VRA. 

4, The Federal Equal Protection Clause Would Not Bar Relief Here 

Assuming, arguendo, that the Court determines that Petitioners have successfully made out 
a vote-dilution claim with respect to CD- 11 under the State Constitution and are entitled to the 
remedy of a redrawn district that provides greater influence to Black and Latino voters in the 
current CD-11, State Respondents assert that such a remedy is not categorically foreclosed by the 
federal Equal Protection Clause. Indeed, under well-established doctrine, so long as a map is drawn 
in a manner where race is not the predominant factor, i.e., where traditional redistricting principles 
such as compactness and contiguity are not subordinated to race, it is presumptively valid and not 
subject to heighted scrutiny under the Equal Protection Clause. See Alexander v. South Carolina 
State Corf, of the hjAACP, 602 U.S. 1, 7 (2024) (noting that, for map to be subject to heightened 
scrutiny under Equal Protection Clause, “a plaintiff must prove that the State subordinated race¬ 
neutral districting criteria such as compactness, contiguity, and core preservation to racial 
considerations” (citation modified)); see also Allen v. Milligan, 599 U.S. 1, 30 (2023) (“[wjhen it 
comes to considering race in the context of districting, we have made clear that there is a difference 
‘between being aware of racial considerations and being motivated by them’” with “[t]he former 
[being] permissible ....”); Clarke v. Town cf Newburgh, 237 A.D.3d 14, 34 (2d Dep’t 2025) (ruling 
that a municipality lacked capacity to bring facial equal protection challenge against statute 
providing for redistricting as potential remedy for vote dilution, and noting that redistricting maps 
may not subordinate traditional redistricting principles to racial considerations); see also Bush v. 
Vera Inst. For Justice, 517 U.S. 925, 958 (1996) (plurality op. of O’Connor, J.) (“Strict scrutiny 
does not apply merely because redistricting is performed with consciousness of race.”). The 
Supreme Court’s plurality in Bartlett likewise stressed that the “option to draw such districts gives 
legislatures a choice that can lead to less racial isolation, not more.” 556 U.S. at 23. Accordingly, 
it cannot be said that a district in compliance with the State Constitution’s requirements in Section 
4(c)(1) would necessarily even require a strict scrutiny analysis, much less violate the Equal 
Protection Clause. 

5 The Petition seeks to create what is often referred to as an “influence district.” Pet. 52. In 
such a district, while “minority voters may not be able to elect a candidate of choice,” they 
nevertheless “can play a substantial, if not decisive, role in the electoral process.” See Georgia v. 
Ashcrcft, 539 U.S. 461, 463-64 (2003); see also Barnett v. City cf Chicago, 969 F. Supp. 1359, 
1406-07 (N.D. Ill. 1997), Cjf’d in part, vacated in part, 141 F.3d 699 (7th Cir. 1998) (citing 
cases). 
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5. The Remedy of Specific Remand to the Legislature Is Improper 

Certain aspects of the remedies sought by Petitioners are improper. Specifically, in their 
“Wherefore” clauses, at paragraph (B), Petitioners ask that the Court “[pjursuant to Art. Ill, Section 
5 of the New York Constitution, order the Legislature to adopt a valid congressional redistricting 
plan in which Staten Island is paired with voters in lower Manhattan to create a minority influence 
district in CD-11 that complies with traditional redistricting criteria.” (emphasis added). 

A judicial order to the Legislature, which as a body is not - nor could properly be - a party 
to this Proceeding, requiring it to convene and pass a specific law is impermissible as a matter of 
separation of powers. “The Court could compel the State to perform a legal duty, but not direct 
how it should perform that duty, since ‘ [t]he activity that the courts must be careful to avoid is the 
fashioning of orders or judgments that go beyond any mandatory directives of existing statutes and 
regulations [and constitutional provisions] and intrude upon the policy-making and discretionary 
decisions that are reserved to the legislative and executive branches. Campaign for Fiscal Equity 
V. State, 20 A.D.3d 175, 186 (1st Dep’t), cjfd as modfied 8 N.Y.3d 14 (2006). The relief sought 
in paragraph (B) would violate the separation of powers doctrine by mandating over half of the 
members, independently elected, to each house of the Legislature to vote in support of (and the 
Governor to sign) specific legislation of the Petitioners’ devising. While State Respondents do not 
dispute that the Court could potentially invalidate the current composition of CD-11 under the 
State Constitution, it cannot order the Legislature to pass (and the Governor to sign) specific 
legislation. Depending on the circumstances, the appropriate remedy could range from a remand 
directive to the Legislature, to the IRC, see Hejfmann v. NYS Independ. Redistricting Comm ’n, 41 
N.Y.3d 341 (2023), or to a judicially appointed special master. Likewise, Petitioners’ overbroad 
request for a permanent injunction enjoining all Defendants and their agents and successors in 
office from giving any effect to the entirety of the State’s existing Congressional map. Pet. at 
Wherefore Clause, Para. (C) (emphasis added), is improper. To the extent required. State 
Respondents respectfully request an opportunity to provide additional briefing at a remedy stage 
of this case, and reserve their right to do so, should the Court determine that the CD- 11 map is 
unlawful or unconstitutional. 

The undersigned certifies that no generative artificial intelligence program was used in the 
creation of this document. 

State Respondents thank Your Honor for the Court’s consideration of this matter. 

Respectfully submitted, 

/s/ Seth J. Farber 
Seth J. Farber 
Special Litigation Counsel 
OFFICE OF THE NEW YORK 
STATE ATTORNEY GENERAL 
Seth.Farber@ag.ny.gov 
(212)416-8029 
Attorneys for State Respondents 
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PRELIMINARY STATEMENT 

For the last 30 years, the boundaries of New York’s 11th Congressional Distriet have been 

largely stable, encompassing the geographically isolated borough of Staten Island. 

Congresswoman Nicole Malliotakis has won election to Congress from the 11th Congressional 

District in each of the past three elections, making her the only Republican representing a portion 

of New York City in Congress. Congresswoman Malliotakis’ story is quintessentially American: 

she is the daughter of immigrants, with her father immigrating to the United States from Greece 

and her mother fleeing to our Nation from Cuba to escape the Castro dictatorship. 

Petitioners brought this lawsuit to redraw the 11th Congressional District’s historical 

boundaries and convert it into a so-called “influence” district for Black and Latino voters. 

Petitioners ask this Court to read into the New York Constitution an “influence” district 

requirement not found in the constitutional text, and then order a racial gerrymander that clearly 

violates the Fourteenth Amendment’s Equal Protection Clause under U.S. Supreme Court 

precedent. In all, the Petition suffers from numerous, independently fatal flaws, each of which 

requires the Court to dismiss the Petition and/or enter judgment in favor of Intervenor-

Respondents. 

First, Petitioners’ sole claim rests on their meritless assertion that Article III, Section 4 of 

the New York Constitution mandates the drawing of so-called “influence” districts. But Article 

III, Section 4 does not use the term “influence” and is, instead, modeled on Section 2 of the federal 

Voting Rights Act (“VRA”), using language materially indistinguishable from Section 2. 

Interpreting that shared language, the U.S. Supreme Court in League of United Latin American 

Citizens v. Perry, 548 U.S. 399 (2006) (“LULAU"), held that Section 2 does not mandate the 

creation of minority influence districts, id. at 446 (plurality op.). The U.S. Supreme Court decided 
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LULAC well before New York enacted Article III, Section 4 as part of the 2014 Amendments to 

the State’s Constitution. Thus, under bedrock principles of constitutional interpretation, that 

reading of Article III, Section 4’s language controls, and courts have no authority to write a 

different version of Article III, Section 4 into the New York Constitution. 

Petitioners recognize that the text of Article III, Section 4 does not support their claim, and 

so remarkably ask this Court to read the statutory standards of the later-enacted New York Voting 

Rights Act (“N YVRA”) into that constitutional provision. The NYVRA can require the creation 

of “influence” districts for local governments upon a showing, inter alia, that the candidates 

preferred by members of a minority group in a jurisdiction are “usually [ ] defeated” under the 

current map and that there is either “racially polarized” voting in the jurisdiction or that the 

minority group’s ability “to elect candidates of their choice or influence the outcome of elections 

is impaired” “under the totality of the circumstances.” N.Y. Elec. Law § 17-206(2)(b)(ii). 

Petitioners point to no authority that would allow this Court to amend retroactively a constitutional 

provision that the People adopted in 2014 to govern congressional redistricting to include standards 

and language from a statute that the Legislature adopted in 2022 to govern local redistricting. 

Second, even if this Court were to accept Petitioners’ invitation to judicially amend 

Article III, Section 4 to incorporate the NYVRA’s standards. Petitioners’ claim would fail on the 

merits. Most obviously. Petitioners have not made the NYVRA’s threshold showing that Black 

and Latino voters’ candidates of choice—Democrats—are “usually defeated” in New York. 

Minority-preferred candidates are not “usually defeated” throughout most congressional districts 

in New York—in fact. Democrats routinely win every seat wholly within New York City except 

for the 11th Congressional District and have a substantial chance to win that District as well. 

Petitioners’ attempted showing on the remaining portions of the NYVRA’s vote -dilution 

-2 -
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analysis—either the racially-polarized-voting or the totality-of-the-circumstances inquiries—also 

fails, as demonstrated hy Intervenor-Respondents’ experts. 

Finally, the U.S. Constitution bars Petitioners’ requested relief for two separate reasons. 

To begin, redrawing the 11th Congressional District in the manner that Petitioners seek would 

violate the Fourteenth Amendment’s Equal Protection Clause, as interpreted by the U.S. Supreme 

Court. The U.S. Supreme Court has made clear that when a mapdrawer moves voters within or 

without a particular district predominately based on racial consideration, this triggers strict-

scrutiny review, meaning the action must be necessary to further a compelling state interest. As 

applied here, redrawing the 11th Congressional District for racial reasons clearly triggers strict 

scrutiny because it constitutes drawing a district to achieve a particular racial goal. Yet, 

Petitioners’ request to redraw the 11th Congressional District cannot satisfy strict scrutiny’s 

daunting two-step review. Petitioners have no evidence that such a redraw would further the 

compelling government interest of remediating specific instances of past discrimination—the only 

arguably compellinginteresthere. And redrawing the 11th Congressional District on a racial basis 

is not narrowly tailored because it is not necessary to remedy any identified racial discrimination 

that the State has engaged in. Additionally, Petitioners’ requested remedy also violates the U.S. 

Constitution’s Elections Clause. Were this Court to agree with Petitioners, it would have to 

judicially amend Article 111, Section 4 to add the NYVRA’s influence-district mandate to order 

the redrawing of a legislatively adopted congressional map . That approach exceeds the ordinaiy 

bounds of judicial review within which this Court must stay, according to the U.S. Supreme 

Court’s recent Elections Clause decision in Moore v. Harper, 600 U.S. 1 (2023). 

For any one of these reasons, and the additional reasons below, this Court should dismiss 

the Petition or, alternatively, reject Petitioners’ claim on the merits. 

- 3 -
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BACKGROUND 

A. The 2024 Legislature’s Map Keeps The 11th Congressional District In Line 
With Its Historical Boundaries 

Following the release of the 2020 federal census, New York “lost a congressional seat and 

other [of its] districts were malapportioned” due to “shifts in New York’s population,” making the 

State’s “2012 congressional apportionment” “unconstitutional and necessitating the drawing of 

new district lines.” Harkenrider v. Hochul, 38 N.Y.3d 494, 504 (2022) (citation omitted). The 

resulting process to redraw the State’s congressional map was New York’s “first opportunity” to 

haveits “district lines [ ] be drawn under the new [IndependentRedistrictingCommission(‘IRC’)] 

procedures established by the 2014 constitutional amendments” to the New York Constitution, id., 

which prohibit partisan gerrymandering through a provision mirroring Section 2 of the VRA, 

compare 52 U.S.C. §§ 10301(a), 10303(f)(2), with N.Y. Const, art. Ill, § 4(c)(1). The IRC’s map¬ 

drawingprocess broke down, however, resulting in the Legislature adopting its own congressional 

map without receiving the mandatory IRC submission. Harkenrider,3S N.Y.3d at 504-05. The 

Court of Appeals held that the Legislature’s map was both “procedurally” and “substantively 

unconstitutional.” Id. at 521 . The Court then instructed the Steuben County Supreme Court to 

“adopt constitutional maps” itself, id. at 524, which led to the adoption of the Harkenrider Map 

on May 20, 2022, see Harkenrider No.61Q at 1-2, 4-11; see also Harkenrider No.696 at 1 

(adopting modified map correcting certain technical violations).' Notably, the map that the Court 

of Appeals struck down as being “drawn with an unconstitutional partisan intent,” Harkenrider, 

38 N.Y.3d at 502, before the adoption of the Harkenrider Map was designed by Democrats to 

further their “political ambitions to capture the 11th District,” Affirmationof Bennet J. Moskowitz 

' Cites e-filings in Harkenrider v. Hochul, Index No .E2 022-0116CV (Sup. Ct. Steuben Cnty .), maybe found 
at https://iapps.courts.state.ny.us/nyscef/DocumentList?docketId=kmywkTvfcaoSsQ66zseQsg==&display=all (all 
webpages last accessed Dec. 8, 2025), and are cited as “Harkenrider No._ .” 
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(“Moskowitz Aff.”), Ex.A, by making similar changes to the district’s boundaries as those that 

Petitioners have requested here, see NY SCEF Doc. No . 1 (“Pet. ”) ̂ ^101 -02 , that would render the 

district “significantly more liberal,” Moskowitz Aff., Ex.B. 

The Harkenrider Map placed the boundaries of New York’s 11th Congressional District 

largely in-line with the boundaries that had defined this district in every congressional map for 

decades (before the failed gerrymander), Moskowitz Aff., Ex.M (“Trende.Rebut”) at 18-23; 

compare Harkenrider No.670 at 30, with Moskowitz Aff., Ex.C, Moskowitz Aff., Ex.D (2002 

New York City Congressional District Map, numbering the general area covered by the current 

11th Congressional District as the 13th Congressional District), and Moskowitz Aff, Ex.E (1997 

New York City Congressional District Map, adopting same numbering), which District comprises 

all of Staten Island and parts of Southern Brooklyn, see N.Y. State Law § 111. The 11th 

Congressional District’s boundaries date back to the 1980s—45 years ago. See Moskowitz Aff, 

Ex.E (1983 New York City Congressional District Map, numbering the general area covered by 

the current 11th Congressional District as the 14th Congressional District); see also Pet. 53, 94 

(stating that the 11th “district’s boundaries have remained static since 1980” andthat“the district 

took its current form” in “the 1980s”). 

Thereafter, certain petitioners initiated a special proceeding to replace the Harkenrider 

Map. Hoffman v. N. Y. State Indep. Redistricting Comm ’n,41 N.Y.3d341, 355 (2023). The Court 

of Appeals ultimately required the IRC to submit a “congressional redistricting plan and 

implementing legislation” to the Legislature, as required by the 2014 Amendments, so that a new 

map would govern New York’s 2024 congressional elections and beyond. See id. The IRC 

complied, approving the proposal in a 9-1 vote. See 2024 NY Senate Bill S8639; 2024 NY 

Assembly Bill A9304; see also Moskowitz Aff, Ex.G. The IRC’s proposal only slightly modified 
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the Harkenrider Map and did not alter the 11th Congressional District. ^eeMoskowitz Aff.,Ex.G; 

Pet. 57. After receiving the IRC’s proposed map, the Legislature made only modest changes, 

and then sent this proposal to the Governor. Senate Bill S8653A; 2023 NY Assembly 

Bill A9310. The Legislature’s map also did not alter the 11th Congressional District. Large, 

bipartisan majorities of the Senate (45-17) and the Assembly (1 18-30) voted in favor of the 

proposed congressional map. See 2023 NY Senate Bill S8653A (providing Senate floor vote 

details); 2023 NY Assembly Bill A93 10 (same, as to Assembly). On February 28,2024, Governor 

Hochul signed the 2024 Congressional Map drawn into law. N.Y. State Law §§ 110-12. 

B, Congresswoman Malliotakis—The Daughter Of A Cuban Refugee And A 
Greek Immigrant—Represents The 11th Congressional District 

Congresswoman Malliotakis is the incumbent Representative to the U.S. House of 

Representatives for New York’s 11th Congressional District. See NYSCEF Doc. No.23 

(“Malliotakis Aff.”). She is the daughter of immigrants: her father immigrated to the United States 

from Greece and her mother came to America as a Cuban refugee fleeing the Castro dictatorship. 

Malliotakis Aff. 3. Congresswoman Malliotakis first ran for, and won, election to represent the 

11th Congressional District in 2020. Id. 2-3. She garnered broad support in her first election, 

receiving over 155,000 votes and 53% of the total votes. See Moskowitz Aff., Ex.H. 

Congresswoman Malliotakis’ election made her the first Hispanic and minority to represent the 

citizens of Staten Island in the House of Representatives, see Malliotakis Aff. 3, and the only 

elected Republican member of Congress representing a part of New Y ork City, see N.Y. State GIS 

Clearinghouse, GIS Data, NYS Congressional Districts (Oct. 7, 2025). 

Congresswoman Malliotakis then successfully ran for reelection in the 11th Congressional 

District in 2022 and 2024. Malliotakis Aff. 2. In 2022, under the Harkenrider Map, Republican 

2 Available at https://data.gis.ny.gov/datasets/nys-congressional-districts/about. 

- 6 -

2281a 
13 of 52 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:33 PM] INDEX NO. 164002/2025 

NYSCEF DOC. NO. 115 RECEIVED NYSCEF: 12/08/2025 

representatives won 11 of New York’s 26 congressional districts. See Moskowitz Aff., Ex. I; 

Moskowitz Aff., Ex. J. Congresswoman Malliotakis was the only Republican representative to win 

in New York City, earning 62% of the votes in the 11th Congressional District, totaling 115,992 

votes. See Moskowitz Aff., Ex. J. In 2024, now under the 2024 Congressional Map, Republican 

representatives won only 7 of New York’s 26 districts. See Moskowitz Aff., Ex.K; Moskowitz 

Aff., Ex.L. CongresswomanMalliotakis again decisivelywonreelectioninthe 11th Congressional 

District with 167,099 votes and 64% of the vote and, again, was the only Republican representative 

to win in New York City. See Moskowitz Aff., Ex.L. Congresswoman Malliotakis intends to mn 

for reelection again in 2026 to continue representingthe 11th Congressional District and is actively 

campaigning to win that election. See Malliotakis Aff. 5-7. 

C. Petitioners Belatedly Challenge The 11th Congressional District 

On October 27, 2025, Petitioners initiated this special proceeding, naming as Respondents 

the Board of Elections of the State of New York (the “Board”) and certain state officials in their 

official capacities. Pet. 1. Petitioners allege that they are registered voters residing in either the 

10th or 11th Congressional Districts, 14-18, and claim that the 2024 Congressional Map’s 

11th Congressional District dilutes the votes of Black and Latino voters in that District in violation 

of Article III, Section 4(c)(1) of the New York Constitution, id. ** 96-102. Petitioners do not 

claim that Black or Latino voters in the 1 IthCongressionalDistrictcould, either separately or even 

added together, form a majority in any reasonably configured district. Petitioners’ sole claim is 

that the 11th Congressional District, as drawn in the 2024 Congressional Map, reduces the 

""influence"’ that Black and Latino voters “could” have in that district’s elections. Id. 100-02 

(emphasis added); see also, e.g., id. 1, 4, 65-68; id. 12-13. Petitioners ask this Court to 

“order the Legislature to adopt” a new map that “pair[s]” Staten Island with certain “voters in 
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lower Manhattan”—similar to the map the Court of Appeals invalidated in Harkenrider—in order 

“to ereate a minority influence district in CD-I 1” for Black and Latino voters. Id. at 28. 

STANDARD OF REVIEW 

CPLR 3211(a)(7) allows dismissal when a petition “fails to state a cause of action.” 

CPLR 321 1(a)(7). The Court accepts the allegations in the petition as true, hut disregards 

“allegations consisting of bare legal conclusions,” to determine “whether the facts as alleged fit 

within any cognizable legal theory,” and it should dismiss the petition “if the factual allegations 

and inferences to be drawn from them do not allow for an enforceable right of recovery.” 

Connaughton v. Chipotle Mexican Grill, Inc., 29 N.Y.3d 137, 141-42 (2017) (citation omitted). 

Under CPLR 32 12, summaryjudgment is proper where the movingparty “demonstrate[s] that ‘the 

cause of action or defense shall be established sufficiently to warrant the court as a matter of law 

in directing judgment’ in the moving party’s favor.” Jacobsen v. N.Y.C. Health & Hosps. Cotp., 

22 N.Y.3d 824, 833 (2014) (citing CPLR 3212(b)). The movant must first “make a prima facie 

showing of entitlement to judgment as a matter of law” by “tendering sufficient evidence to 

demonstrate the absence of any material issues of fact.” Id. (citation omitted). This requires a 

“tender of evidentiary proof in admissible form”—“mere conclusions, expressions of hope or 

unsubstantiated allegations or assertions are insufficient.” Zuckerman v. City of New York, 49 

N.Y.2d 557, 562 (1 980). If the movingparty meets its initial burden, the burden shifts “to the non¬ 

moving party to demonstrate by admissible evidence the existence of a factual issue requiring a 

trial of the action” by “produc[ing] evidentiary proof in admissible form” or by “demonstrat[ing] 

acceptableexcuseforhis failure to meettherequirementoftenderin admissible form.” Id. at 560-

62 (citations omitted). 

- 8 -

2283a 
15 of 52 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:33 PM] no. 164002/2025 
NYSCEF DOC. NO. 115 RECEIVED NYSCEF: 12/08/2025 

ARGUMENT 

I. Petitioners’ Claim Fails Under The New York Constitution 

A. The New York Constitution’s Vote-Dilution Provision Does Not Include An 
“Influence” District Mandate, Which Should Be The End Of This Case 

This Court construes the New York Constitution in the same way that it “[c]onstru[es] the 

language of a statute”—by giving “the language used its ordinary meaning” and applying well-

settled principles of construction. InreSherill, 188N.Y. 185, 2Q1 (19Q1); see Harkenrider, 3S 

N.Y.3d at 509. Effect must “be given to the entire [provision] and every part and word thereof,” 

Lynch v. City of New York, 40 N.Y.3d 7, 13 (2023) (citation omitted), “avoidinga construction 

that treats a word or phrase as superfluous,” Columbia Memorial Hosp. v. Hinds, 38 N.Y.3d 253, 

271 (2022). The Court must not “amend” a provision “by adding words that are not there.” Am. 

Transit Ins. Co. v. Sartor, 3 N.Y.3d 71,76 (2004). It is a “fundamental rule of construction” for 

the Court to “presume [ ]” that the Legislature “does not act in a vacuum” and was “aware of the 

law existing at th[e] time” it enacted the provision. Thomas v. Bethlehem Steel Corp., 95 A.D.2d 

118, 120 (3d Dep’t 1983). So, when a state-law provision is either “modeled after a federal 

statute,’’' Bicknell V. Hood, 6 N.Y.S.2d 449, 453-54 (Sup Ct. Yates Cnty. 1938), oris “substantively 

and textually similar to [its] federal counterpart[ ],” the Court generally construes it “consistently 

with federal precedent” interpreting the federal law, “striv[ing] to resolve federal and state” claims 

in the same way, Zakrewska v. New School, 14 N.Y.3d 469, 479 (2010) (citation modified); see 

also Aurecchione v. N.Y. State Div. of Human Rights, 98 N.Y.2d 21, 25-26 (2002). That is 

especially so when “state and local provisions overlap with federal” provisions that involve “civil 

rights,” because “these statutes serve the same remedial purpose ... to combat discrimination.” 

McGrath v. Toys “R” Us, Inc., 3 N.Y.3d 421, 429 (2004). Further, if a law is open to two 

interpretations, “one of which would obey and the other violate the Constitution, the universal mle 
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of courts is to selectthe former.” People ex rel. Bridgeport Sav. Bankv. Feitner, 191 N.Y. 88, 

97-98 (1908). 

Here, Petitioners bring only one claim: thatNew York’s 2024 Congressional Map violates 

Article 111, Section 4 of the New York Constitution by “dilut[ing]” the ability of Black and Latino 

voters in the 11th Congressional District “to influence the outcome of elections” under the 

standards articulated in the New York Voting Rights Act. Pet. 97-102. Because theNew York 

Constitution does not recognize such a theory, infra Part I.A. 1, this Court should dismiss the 

Petition and/or enter judgment in Intervenor-Respondents’ favor and against Petitioners. 

1. New York Modeled Article III, Section 4 On Section 2 Of The VRA, And 
So Article III, Section 4 Does Not Require Influence Districts 

To address a history of “partisan and racial gerrymandering,” Harkenrider, 38 N.Y.3d 

at 503, the People in2014 amendedtheNewYork Constitution. As most relevant here. Article III, 

Section 4 provides that, “[sjubject to the requirements of the federal constitution and statutes,” the 

“following principles shall be used in the creation” of congressional districts: “Districts shall not 

be drawn to have the purpose of, nor shall they result in, the denial or abridgment of’ “racial or 

language minority voting rights,” but instead “shall be drawn so that, based on the totality of the 

circumstances, racial or minority language groups do not have less opportunity to participate in 

the political process than other members of the electorate and to elect representatives of their 

choice.” N.Y. Const, art. Ill, § 4(c)(1). Article III, Section 4 says nothing about drawing districts 

to further a minority group’s ability to “influence” the outcome of elections. See generally id. 

New York “modeled” Article III, Section 4 “after” Section 2 of the federal VRA, Bicknell, 

6 N.Y. S.2d at 453-54, and it is “substantively and textually similar” to Section 2, Zakrewska, 14 

N.Y.3d at 479. Congress enacted the VRA in 1965 to create “stringent new remedies for voting 

discrimination, attempting to forever banish the blight of racial discrimination in voting.” Allen v. 
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Milligan, 599 U.S. 1, 10 (2023) (citations omitted). As originally enacted, Section 2 provided ihat 

“[n]o voting qualification or prerequisite to voting or standard, practice, or procedure shall be 

imposed or applied by any State or political subdivision to deny or abridge the right of any citizen 

of the United States to vote on account of race or color.” 42U.S.C. § 1973 (1970 ed.). Afterthe 

U.S. Supreme Court interpreted that language in 1980 “not [to] prohibit laws that are 

discriminatory only in effect,” Congress amended Section 2 in 1982 to its current form. Allen, 599 

U.S. at 11-14. Section 2’s text now provides that no “standard, practice, or procedure shall be 

imposed or applied by any State or political subdivision in a manner which results in a denial or 

abridgement of the right of any citizen of the United States to vote on account of race or color, of’ 

“because he is a member of a language minority group.” 52U.S.C. §§ 103 01 (a) (emphasis added), 

10303(f)(2). A violation of Section 2 occurs when, “based on the totality of circumstances,” racial 

or language minorities “have less opportunity than other members of the electorate to participate 

in the political process and to elect representatives of their choice.” Id. § 10301 . 

Section 2 of the VRA prohibits “vote dilution” through the “dispersal of a group ’s members 

into districts in which they constitute an ineffective minority of voters.” Cooper v. Harris, 581 

U.S. 285, 292 (2017) (citation modified). Under the so-called Gingles factors, there are “three 

threshold conditions for proving a [Section 2] vote-dilution claim: (1) “a ‘minority group’ must be 

‘sufficiently large and geographically compact to constitute a majority’ in some reasonably 

configured legislative district,” (2) “the minority group must be ‘politically cohesive,”’ and (3) “a 

district’s white majority must ‘vote sufficiently as a block’ to usually ‘defeat the minority’s 

preferred candidate.’” Id. at 287 (emphasis added) (quoting Thornburgv. Gingles, 478 U.S. 30, 

50-51 (1986)). The U.S. Supreme Court has not wavered from these requirements, repeatedly 

holding that Section 2 does not require particular action if the minority group at issue cannot 
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constitute a majority in a reasonably configured district. Most relevant here, inLULAC, the U.S. 

Supreme Court concluded that Section 2’s text does not require the “creat[ion of] an 

influence district,” 548 U.S. at 446 (plurality op.)—that is, a district where minority groups 

can “play a substantial, if not decisive, role in the electoral process,” id. at 479 n.l5 (Stevens, 

J., concurring in part) (citation omitted). The Court explained that because Section 2 guarantees 

only the “opportunity” to “elect representatives of their choice,” a claim under Section 2 “requires 

more than the ability to influence the outcome.” Id. at 445-46 (plurality op.). Were it otherwise 

and Section 2 “were interpreted to protect this kind of influence, it would unnecessarily infuse race 

into virtually every redistricting, raising serious constitutional questions.” Id. ; see also infra Parts 

I.B, II. A. The Court has warned that “disregarding the majority -minority rule ... would involve 

the law and courts in a perilous enterprise,” “invit[ing] divisive constitutional questions that are 

both unnecessary and contrary to the purpose of’ the VRA. Bardett v. Strickland, 556 U.S. 1,21-

23 (2009) (plurality op.) (concluding that Section 2 does not require “crossover districts”). 

In 20 14, after the 1982 amendments to Section 2 and after the U.S. Supreme Court decided 

LULAC, the People adopted Article III, Section 4, modeling it on Section 2 and using substantially 

similar language. Compare 52 U.S.C. §§ 10301(a), 10303(f)(2), with N.Y. Const, art. Ill, 

§ 4(c)(1). These provisions address the same interests: both combat discrimination by prohibiting 

voting districts that “result[ ]” in the “denial or abridgemenf ’ of voting rights based on race or 

“language minority” status. Compare 52 U.S.C. §§ 10301(a), 10303(f)(2), with N.Y. Const, art. 

Ill, § 4(c)(1). And both are violated when, “based on the totality of the circumstances,” racial 

groups “have less opportunity to participate in the political process and elect representatives of 

their choice.” Compare 52 C.S.C. §§ 10301(b), 10303(f)(2), with N.Y. Const, art. Ill, § 4(c)(1). 
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Given that New York specifically modeled Article III, Section 4 on Section 2 of the VRA, 

Article III, Section 4 also does not mandate any redrawing of district lines to increase the influence 

of a minority group where that group is not a majority in a reasonably configured district 

Article III, Section 4 uses substantively and textually similar language, Bicknell, 6 N.Y.S.2d 

at 453-54; Zakrewska, 14 N.Y.3d at 479, as Section 2. To begin, Article III, Section 4 provides 

that “districts shall not be drawn to have the purpose of, nor shall they result in the denial or 

abridgment of" ""racial or language minority voting rights."" N.Y. Const, art. Ill, § 4(c)(1) 

(emphases added). This first provision mirrors Section 2, which provides that no “standard, 

practice, or procedure”—including the drawing of district lines—“shall be imposed or applied by 

any State or political subdivision in a manner which results in a denial or abridgement of the right 

of any citizen of the United States to vote on account ofrace or color, or"" ""because he is a member 

of a language minority group."" 52 U.S.C. §§ 10301(a), 10303(f)(2) (emphases added); see 

Cooper, 581 U.S. at 292. Then, Article III, Section 4 states that districts “shall be drawn so that, 

based on the totality of the circumstances, racial or minority language groups do not have less 

opportunity to participate in the politicalprocess than other members of the electorate and to elect 

representatives of their choice."" N.Y. Const, art. Ill, § 4(c)(1) (emphasis added). This second 

provision tracks Section 2 as well, which likewise states that a violation occurs when, ""based on 

the totality of circumstances ,"" racial or language minorities ""have less opportunity than other 

members of the electorate to participate in the political process and to elect representatives of 

their choice."" 52 U.S.C. § 10301 (emphases added). Again, the U.S. Supreme Court has 

determined that Section 2 does not require the creation of minority influence districts, LULAC, 

548 U.S. at 446 (plurality op.); Bartlett, 556 U.S. at 21-23 (plurality op.), and this Court should 

likewise construe the analogous Article III, Section 4 not to require the creation of minority 
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influence districts. So, to succeed on their Article III, Section 4 claim, Petitioners would need to 

show that either the Black population or the Latino population is “sufficiently large and 

geographically compact to constitute a majority in some reasonably configured legislative 

district.” Cooper, 581 U.S. at 287 (citation omitted). 

Notably, courts in other States have used similar reasoning to define their own State’s 

redistricting provisions by reference to similarly worded provisions in the VRA, in even less 

obvious situations. Most notably, in In re Colorado Independent Congressional Redistricting 

Commission, 497 P.3d 493 (Colo. 2021), the Supreme Court of Colorado determined a state 

constitutional amendment’s meaning by reference to the federal VRA. Id. at 512. There, the 

constitutional amendment prohibited a redistricting plan that denied or abridged a citizen’s right 

to vote because of “race or membership in a language minority group, including diluting the impact 

of [a] racial minority’s group’s electoral influence.” Id. at 505 (citation omitted). Despite that 

additional language, the court concluded that Colorado’s amendmentwas “coextensive with the 

VRA provisions as they existed in 2018 and create[d] no further [redistricting] requirements” to 

“create additional protections for [minority] voters in the form of influence, crossover, or collation 

districts.” Id. at 512. The court reasoned, in relevant part, that the Colorado General Assembly 

had failed to define separately the terms “dilution” or “electoral influence,” “which [was] curious 

if [that] language was intended to establish new protections beyond those existing in federal law.” 

Id. at 510; see also Asian Arns. Advancing Just.-L.A. v. Padilla, Cal. App. 5th 850, 872 (2019) 

(concluding that the phrase “single language minority” in a California elections statute must be 

There currently exists a circuit split over whether Section 2 authorizes coalition claims—where a plaintiff 
combines two racial or ethnic minority groups to obtain a majority within a district for purposes bringing a Section 2 
claim. Compare Petteway V. Galveston Cnly.,111 F.4th 596 (Sth Cir. 2024) (en banc) (holding that Section 2 does 
not permit such claims), with Concerned Citizens cf Hardee Cnty. v. Hardee Cnty. Bd. cf Comm ’rs, 906 F.2d 524, 
526 (1 1th Cir. 1990). Although Intervenor-Respondents believe that Section 2 does not authorize coalition claims, 
this Court neednot weigh in on that question here, given that Petitioners have not argued that the Blackpopulation or 
the Latino population can form a majority in a reasonably configured district whether added together or not. 
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interpreted as defined in the federal VRA because the legislature “undoubtedly would have, said 

so” if it intended the phrase “to have a different meaning under state law”). This reasoning applies 

with even greater force here given how closely Article III, Section 4’s language mirrors the 

language of Section 2. Supra pp. 13-14. 

Finally, constitutional-avoidance principles mandate interpreting Article III, Section 4 as 

not requiring the creation of influence districts. Bridgeport, 191 N.Y. at 97-98. As Intervenor-

Defendants show below, infra Part II.A, Petitioners’ requested relief—redrawing the 11 th 

Congressional District with the goal of giving Black and Latino voters more electoral influence, 

Pet.28—bolli triggers and fails strict-scrutiny review under the Equal Protection Clause of the 

Fourteenth Amendment to the U.S. Constitution. Infra Part ILA. That is because redrawing the 

11th Congressional District in this way constitutes the taking of government action based upon 

race that does not further any compelling government interest in the least-restrictive (i.e., 

necessary) means. Infra Part II. A. This conclusion would apply to the creation of an influence 

district drawn under any influence-district mandate read into Article III, Section 4, meaning that 

the constitutional-avoidance canon compels the rejection of such an interpretation of Article III, 

Section 4. Notably, the U.S. Supreme Court cited constitutional avoidance as a reason for 

interpreting Section 2 of the VRA as not requiring the creation of minority influence districts, 

LULAC, 548 U.S. at 445-46 (plurality op.), and the Court has only grown more skeptical in its 

recent precedent of government action based on race, see Students for Fair Admissions, Inc. v. 

President & Fellows of Harvard Coll., 600 U.S. 181, 206 (2023) (“SFFA’f. 

2. Petitioners’ Effort To Read The NYVRA Retrocatively Into Article III, 
Section 4 Is Utterly Meritless 

As noted, Petitioners here bring only one claim: that the 2024 Congressional Map violates 

Article III, Section 4 by “dilut[ing]” Black and Latino voters’ ability to “influence elections” in 
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the 11th Congressional District under the NYVRA’s vote -dilution standard and that “[a] minority 

influence district” should be drawn in the 11th Congressional District to remedy that violation. 

Pet. 96-102. Petitioners admit that the Black and Latino population is only 30% of Staten 

Island, id. 52, and offer no “reasonably configured legislative district,” Cooper, 581 U.S. at 287, 

in which the Black and Latino populations—whether considered independently, or even 

combined—would constitute a majority, see generally Pet. Petitioners’ lawsuit thus fails because 

nothing in Article III, Section 4 even mentions the creation of influence districts, and New York’s 

modeling of Article III, Section 4 on Section 2 of the VRA means that there is no influence-district 

mandate in this constitutional provision. Supra pp. 12-14. Petitioners, of course, understand that 

nothing in Article III, Section 4’s text supports their theory, so they ask this Court to impose the 

NYVRA’s statutory standards—enacted in 2022, eight years after the People adopted Article III, 

Section 4—retroactively into Article III, Section 4. Pet. 97-98. This outlandish argument is 

flawed in multiple respects. While it should go without saying, Sgaglione v. Levitt, 37 N.Y.2d 

507,514(1975), courts cannot retroactively amend the New York Constitution ’ s language adopted 

in 2014 dealing with congressional districts to add statutory language enacted eight years later for 

other jurisdictions. 

In 2022, the Legislature enacted the NYVRA to establish greater voting rights protections 

applicable to localNew York “board[s] of elections” and“pohtical subdivisions.” N.Y. Elec. Law 

§ 17-206(2)(a). The NYVRA expressly departs from multiple aspects of the federal VRA and the 

U.S. Supreme Court’s interpretation of that statute. Clarke v. Town of Newburgh, 237 A.D.3d 14, 

22 (2d Dep’t 2025) (citation omitted). As relevant here, the NYVRA includes a “[pjrohibition 

against vote dilution,” which bans localities from “us[ing] any method of election, having the 

effect of impairing the ability of members of a protected class to elect candidates of their choice 
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or influence the outcome of elections, as a result of vote dilution.” N.Y. Elec. Law § 17-206(2) 

(emphasis added). Unlike Article III, Section 4, the NYVRA allows plaintiffs challenging local 

maps to pursue claims based on minority groups that can only “influence the outcome of elections,” 

id. § 17-206(2)(b)(ii)(B), as well as claims relying on a “combin[ation]” of multiple minority 

groups into a coalition, id. § 17-206(2)(c)(iv). To prevail on a claim against a district-specific 

system, a plaintiff must show that the “candidates or electoral choices preferred by members of 

the protected class would usually be defeated.” Id. § 17-206(2)(b)(ii); infra Part I.B.l. If this 

threshold requirement is met, the NYVRA provides two pathways for a plaintiff to establish a 

violation: the plaintiff can “either” show (a) that the “voting patterns of members of the protected 

class within the political subdivision are racially polarized,” or (b) that “under the totality of the 

circumstances, the ability of members of the protected class to elect candidates of their choice or 

influence the outcome of elections is impaired.” N.Y. Elec. Law § 17-206(2)(b)(ii) 

(emphasis added); infra Part LB.2. 

Petitioners argue that the NYVRA provides the framework for claims under Article III, 

Section 4 of the New York Constitution because the “language” of the NYVRA and Article III is 

“similar,” but this is egregiously false and legally meritless. Pet. “ 7, 10-1 1; NYSCEF Doc. 

No.63 (“Mem.”) at 15. Unlike the NYURA, Article III, Section 4 says absolutely nothing about 

a minority group ̂s ability to “influence the outcome of elections. ” Contrast N.Y. Elec. Law 

§ 17-206(2), with N.Y. Const, art. Ill, § 4(c). Article III, Section 4 makes no mention of 

“influence” and instead focuses solely on ensuring an equal “opportunity to participate,” 

N.Y. Const, art. Ill, § 4(c), using the same language as Section 2 of the VRA, which does not 

recognize influence districts, supra pp.13-14. 
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Rather than point to any language from Article III, Section 4’s text that supports their 

argument that this constitutional provision somehow imports the NYVRA’s distinct, later -enacted 

“framework for evaluating vote dilution,” Petitioners instead look to the NYVRA’s “statement of 

purpose,” adopted in 2022. Mem. 14-1 5. That 2022 statement of purpose provides New York’s 

policy “to participate in the [State’s] political processes ... and especially to exercise the elective 

franchise” and recognizes “the constitutional guarantees ... against the denial or abridgmenf ’ of 

voting rights. Mem. 15 (citation omitted). Beyond failing to provide any supportforthe suggestion 

that the policy of a later enacted statute should inform the Court’s interpretation of a constitutional 

provision adopted eight years prior, see generally Mem. 15-1 6, the language that Petitioners rely 

on does nothing to support their argument. Interpreting Article III, Section 4 to be consistent with 

Section 2—without a minority-influence-district guarantee—expressly ensures the right to 

“participate” in New York’s political process and in no way denies or abridges voting rights, see 

LULAC, 548 U.S. at 445-46 (plurality op.). 

Accordingto Petitioners, “[sjtatutory interpretation principles” allow this Court to graft the 

NYVRA’s vote-dilution framework retroactively onto Article III, Section 4 because courts may 

look to state law when interpreting a constitutional provision . Mem. 15. But Petitioners point to 

no case even suggesting that a court should look to law enacted years after the provision being 

construed. The case that Petitioners cite provides that courts will consider ''preexisting State or 

statutory common law” when interpreting constitutional provisions. People v. Harris, 77 N.Y.2d 

434, 438 (1991) (citation omitted) (emphasis added), and not law that was enacted years later. 

Petitioners claim that Harkenrider supports their position because it “suggested” that 

Article III, Section 4, like the NYVRA, provides broader protection against vote dilution than the 

VRA. Mem. 17. But Harkenrider stated only that the 2014 Amendments’ “prohibition against 
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discriminating against minority voting groups at the least encapsulated the requirements of the 

Federal Voting Rights Act, and according to many experts expanded their protection.” Mem.l7 

(citing Harkenrider, 173 N.Y.S.Sd at 112). That some “experts” believe that the 2014 

Amendments may provide greater protection than Section 2 of the VRA in some unspecified 

manner, Mem. 17, is no justification for this Court to disregard Article III, Section 4’s plain text. 

Lynch, 40 N.Y.3d at 13, and blue pencil the NYVRA’s 2022 provisions into the 2014 

Amendments. If some other party presents and adequately develops sometheory as to how Article 

III, Section4 is broader than Section2 in some respect, courts can consider that theory inthatcase. 

But here, Petitioners only developed their Article-III-Section-2-equals-NYVRA theory, which is 

plainly wrong, and this alone dooms their lawsuit. 

Petitioners then point to the allegedly “distinctive attitudes of the [New York] citizenry,” 

Mem. 18, but that argument gets them nowhere as well. Petitioners cite no case that suggests that 

courts can amend constitutional text based on assertions thatNew York’s citizens seek to “ensur[e] 

strong protections against minority vote dilution in all aspects of the political process.” Mem.l9. 

Petitioners claim that interpreting Article III, Section 4 according to its plain language may “create 

an inconsistent application of vote dilution protections across New York” because the NYVRA’s 

“more robust protections” will apply only to “municipal and local elections,” while Article III, 

Section 4’s “lesser protections [will] apply[] to congressional and senate elections.” Mem. 18. 

But the Legislature did not adopt a law imposing NYVRA’s requirements on congressional 

Petitioners claim in a footnote that if the Courtdoes not adopt their theory that theNew York Constitution 
incorporates the vote-dilution standard “set forth in the NY VRA,” that the Court could still rule for Petitioners under 
“a different constitutional standard.” Mem.l9n.5. But Petitioners broughtthe lone claim in their Petition underthat 
theory, see. Pet. 96-1 02, so if the Court rej ects thattheory, it must dismiss the Petition. Petitioners cannotrely upon 
the Court to invent a new, unpleaded theory forthem. See Quintal v. Kellner, 264^.Y. 32, 39 (1934) (“We cannot 
create a cause of action which is not alleged.”). In any event, Petitioners’ request comes in a conclusory footnote and 
is thus waived. SeeOFSIFundiI,LLCv. Canadian Imperial Bankcf Com., 32 A.D.3<i 537, 533 (1st Dep’t2011). 
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redistricting, limiting that statute instead to “board[s] of elections” and local “political 

subdivisions” of New York. N.Y. Elec. Law § 17-206(2)(a). 

B. Even If This Court Somehow Concludes That The New York Constitution’s 
2014 Amendments Time Traveled To Adopt The NYVRA 2022 Standards For 
Congressional Districts, Petitioners Still Cannot Prevail 

1. Petitioners Have Not Satisfied The NYVRA’s Threshold “Usualfy 
Defeated” Mandate 

If this Court nevertheless adopts Petitioners’ theory that Article III, Section 4 somehow 

incorporates the NYVRA’s later-enacted vote-dilution standards, this Court should still grant 

judgment to Intervenor-Respondents and deny judgment to Petitioners because Petitioners have 

put forth insufficient evidence to satisfy the NYVRA’s threshold “usually be defeated” inquiry. 

Id. § 17-206(2)(b)(ii). 

a. The NYVRA is a newly enacted statute, and no court has determined what it means for 

a candidate to “usually be defeated,” which is a threshold requirement for a district-specific vote 

dilution claim under the NYVRA. Id. To adjudicate Petitioners’ only merits theory, therefore, 

this Court would be the first to determine how that provision works, and to do so in the context of 

congressional redistricting that the NYVRA does not even cover. In conducting that inquiry, this 

Court would need to apply the same interpretative principles discussed above, supra pp.9-10, 

including taking care to avoid adopting any interpretation that leads to absurd results, see People 

ex rel. McCurdy v. Warden, 36 N.Y.3d 251, 263 (2020) (leading to absurd results, is “in itself, 

sufficient reason to reject” an interpretation). 

If this Court accepts Petitioners’ Article -III-Section-4-Equals-NYVRA theory, this Court 

should interpret Subsection 17-206(2)(b)(ii)’s “usually be defeated” language as requiring an 

NYVRA vote-dilution plaintiff to demonstrate that minority-preferred candidates are routinely 

defeated in elections across the entire jurisdiction. While the NYVRA does not define “usually,” 
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see N.Y. Elec. Law § 17-204, the plain meaning of the word “usually” shows that the Legislature 

intended this to be a robust requirement. “Usually” is commonly understood to refer to something 

that occurs “ordinarily” or “as a rule.” Usually, Oxford English Dictionary (“OED”) (2024/; see 

Usually, MerriamWebster.com Dictionary, Merriam-Webster (2024) (defining usually as “most 

often” or “as a rule”).^ Thus, “usually be defeated” means one will routinely or “as a rule” be 

defeated, implying a standard that is far more robust than “more likely than not" or 50% plus one. 

In other words, one could not reasonably conclude that racial group’s preferred candidates are 

defeated “ordinarily” or “as a rule” in a political subdivision where they win—for example—49% 

of races in the relevant jurisdiction. See Usually, OED, supra. Evaluating NYVRA vote-dilution 

claims on a jurisdiction-wide basis—here, across New York’s entire 2024 Congressional Map or 

at least the 11th Congressional District’s surrounding region—is also the best reading of the 

statutory text because the NYVRA’s vote-dilution analysis is not district specific by its statutory 

text. The NYVRA provides that “evidence concerning whether members of a protected class are 

geographically compact or concentrated,” N.Y. Elec. Law § 17-206(2)(c)(viii), such that they 

could form a voting “majority in a reasonably configured district,” Wis. Legislature v. Wis. 

Elections Comm ’n, 595 U.S. 398, 402 (2022), “shall not be considered [for liability],” N.Y. Elec. 

Law § 17-206(2)(c)(viii) (emphasis added). The NYVRA also allows vote-dilution plaintiffs to 

reach all over the relevant jurisdiction, “combin[ing]” members of multiple minority groups to 

bring a vote-dilution “[c]oahtionclaim[ ],”N.Y. Elec. Law§ 17-206(8), regardlessof what district 

those members live in within the jurisdiction. Further, if a violation is found, the NYVRA provides 

for a host of remedies that affect the entire “political subdivision” and do not alter the boundaries 

of any particular district. See id. § 17-206(5). Thus, unlike with Section 2 of the VRA, there is no 

Available at https://www.oed.com/ dictionary/usually_adv?tab=meaning_and_use#l 60297 12 . 
® Available at https://www.merriam-webster.com/dictionary/usually. 
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requirement for a eourt evaluating an NYVRA claim to “carefully evaluat[e] evidence at the 

district level,” or evaluate “the design of [anew] district.” Wis. Legislature, 595 U.S. at 401, 404. 

Any other approach to Petitioners’ Article -III-Section-4-Equals-NYVRA theory would 

“lead to absurd results.” McCurdy, 36 N.Y.3d at 262. Interpreting “usually be defeated,” N.Y. 

Elec. Law § 17-206(2)(b)(ii), to mean anything less than a minority group’s preferred candidates 

losing elections “ordinarily” or “as a rule,” see Usually, Oxford English Dictionary, supra, across 

the jurisdiction would often render compliance with the NYVRA impossible, as at least some racial 

groups’ candidates of choice are bound to be defeated more than 50% of the time in any given 

jurisdiction at any given time that has racial polarized voting as between any racial group , absent 

some unusual and mathematically improbable (or impossible) circumstance, see Trende.Rebut9-

15. This is because “[r] edistricting is always a zero-sum game” where “[mjoves that benefit one 

side hurt another side,” id. at 15, such that by redrawing districts to ensure that one racial group’s 

preferred candidates will not be defeated over 50% of the time in one individual district, the 

jurisdiction would inevitably “hurt” another racial group’s ability to elect its preferred candidates 

in at least one other district, see id. at 9-15. After all, at least some racial group’s candidates of 

choice will be defeated over 50% of the time in any hand-picked district or districts given the zero-

sum nature of elections where there is racially-polarized voting, see id., and the New Yoik 

Legislature could not be assumed to have enacted an absurd statute, which makes compliance with 

the law impossible in any political subdivision that happens to have racially-polarized voting, see 

McCurdy, 36 N.Y.3d at 262. This is especially true given that the NYVRA has been interpreted 

“as allowing members of all racial groups, including white voters, to bring vote dilution claims,” 

Clarke, 237 A.D.3d at 33 (emphasis added), making it almost certain that either Whites or at least 

one non-White racial group would be able to bring a vote -dilution claim at any given time there is 
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racially-polarized voting. That “absurd result[ ],” McCurdy, 36 N.Y.3d at 262, would become 

even more ridiculous under Petitioners’ influence district theory because any racial group (or 

groups)—including Whites—whose preferred candidates are defeated more often than not in a 

jurisdiction could claim that they lack “an equal opportunity to influence elections,” Mem. 14, as 

other racial groups and demand that jurisdiction’s maps be redrawn to create a new “minority 

influence districf’ for them, Mem,39. 

Noris this “a purely hypothetical concern” in New York: there is “racially polarized voting 

in the area covered by district[s] 5,8, and 9,” and, under Petitioners’ interpretation of the NYVRA, 

“it would appear that White voters would have viable claims all over New York’s congressional 

map”; and “changing districts so that minority-favored candidates of choice win more would then 

mean the same district would need to be changed back so that White voters’ candidates of choice 

are not usually defeated.” Id. at 10. For example. District 8, where Whites constitute “a minority” 

and non-White racial groups’ preferred Democratic candidates routinely defeat White -preferred 

Republican candidates, id., could be redrawn to create a district “where Republican candidates win 

more often than not,” id. at 12, while keeping the remaining districts “heavily Democratic,” id. at 

10, but then “the minorities in District 8 .. . [would] have a claim” because they would no longer 

be able to “elect their candidate of choice” more often than not and “[tjhere is still racially 

polarized voting in District 8,” id. at 14. Thus, “[cjonducting the analysis only on the basis of the 

district in question—especially without a stringent requirement that the racial group’s candidate 

of choice be ‘usually defeated’” routinely in elections across the jurisdiction—wonk! lead to a 

never-ending cycle of jurisdictions being forced to draw new districts to benefit different racial 

groups, id. at 10—a manifestly “absurd result[ ]” that this Court should avoid, McCurdy, 36 

N.Y.3dat262. 
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Notably, this never-ending-violation issue is not a problem under Section 2 of the VRA. 

See Wis. Legislature, 595 U.S. at 401-04. This is because a Section 2 plaintiff must satisfy the 

stringent two-step framework for evaluating vote -dilution claims that the U.S. Supreme Court 

established in Thornburg v. Gingles, 478 U.S. 30 (1986). A given jurisdiction only violates 

Section 2’s vote-dilution provisions if a plaintiff can first satisfy all three Gingles preconditions as 

to each new majority-minority district that the plaintiff seeks to force the jurisdiction to create. 

Gingles, 478 U.S. at 50; Wis. Legislature, 595 U.S. at 402. The first precondition requires that 

“[t]he minority group must be sufficiently large and compact to constitute a majority in a 

reasonably configured district.” Wis. Legislature, 595 U.S. at 402. This precondition is not 

satisfied by showing that it is possible to create an “influence district[ ].” LULAC, 548 U.S. at 446 

(plurality op.). The second precondition requires that “the minority group must be politically 

cohesive.” Wis. Legislature, 595 U.S. at 402. And under the third precondition, “a majority group 

must vote sufficiently as a bloc to enable it to usually defeat the minority group’s preferred 

candidate.” Id. If those preconditions are met, the plaintiff would then need to satisfy the required, 

separate second-step of Gingles" vote-dilution analysis—the totality-of-the-circumstances 

inquiry—by showing that “the political process is [not] equally open to minority voters” in the 

jurisdiction. Id. (citations omitted). These carefully crafted safeguards—which are absent from 

the NYVRA—cabin Section 2’s application, such that jurisdictions can comply with its 

requirements and that creating a new district to remedy a violation under Section 2 will not 

generally give rise to another Section 2 claim in another jurisdiction. 

b. Petitioners do not satisfy the NYVRA’s “usually be defeated” showing. Black and 

Latino voters’ candidates of choice—Democrats—are not “usually defeated” across the State of 

New York, within the region surrounding the 11th Congressional District, or even within the 1 Ith 
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Congressional District itself. Trende.Rebut.6-9. Statewide acrossNew York’s 26 congressional 

districts, Democrats comprise 73% of New York’s congressional delegation, leaving Republicans 

with the remaining 27%—only seven seats. Id. at 8. The below table summarizes Democratic 

candidates’ performance in statewide races in New York’s congressional districts: 

District 
1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

26 

Gov 18 
50"9% 

52.6% 

58.9% 

60.8% 

88.2% 

74.7% 

90.1% 

86.0% 

85.9% 

?9.5% 

54.0% 

86.2% 

95.3% 

86.4% 

93.1% 

74J% 

55.6% 

49.8% 

46.8% 

49.4% 

35.0% 

49.5% 

36.4% 

33.1% 

54.3% 

59.8% 

AG 18 
50.7*/i 

52.3% 

57.7% 

59.6% 

88.3% 

74.6% 

90.5*/i 

86.2’i 

86.9% 

w.y% 

53.5% 

84,7% 

95.3% 

86.7!i 

93.0Ti 

74J% 

58.4% 

55.8% 

52,6?i 

57.0% 

42.2!i 

54.4% 

37.5% 

37.7% 

57.0% 

58.5% 

Sen 18 Comp 18 Pres 20 Comp 22 Sen 22 Gov 22 AG 22 Sen 24 Pres 24 # D Wins % D Wins 

Id. at 6. 

55.5% 

56.8% 

62.2ti 

63.3% 

88.6% 

75.2% 

90.2*/i 

86.0Ti 

86.2% 

89.3% 

55.7^; 

85.3% 

95.0ri 

86.8% 

93.1% 

76.0*% 

61.8% 

59.3% 

59,1% 

66J% 
52,4% 

62.5% 

48.4% 

47.0Tc 

632*;; 

69,0*zi 

49.1% 

48.8% 

55.7% 

57.3% 

81.4% 

64.8% 

80,5?; 

77.9% 

76.2?; 

817?; 

46.1?; 

86.0?; 

88.8?; 

77.8?; 

85.5?; 

72,5?; 

55.1?; 

54.6?; 

52,3?; 

59.8?; 

42.0?; 

55.8?; 

40.7?; 

39.6% 

60.5?; 

62.8?; 

46.0?; 

43.2?; 

50.8?; 

51.5?; 

75.5?; 

58.3?; 

77.9?; 

73.9?; 

74.1?; 

825?; 

39.4?; 

80.9?; 

86.5?; 

70.6?; 

81.0?; 

65.6?; 

52.4?; 

53.3?; 

52 2?; 

60.4?; 

43.1?; 

54.3?; 

40.3?; 

38.1?; 

57.4?; 

62.1?; 

44.3?; 41.9?; 42.7?; 

41.8?; 

49.8?; 

50.6?; 

76,6?; 

59.8?; 

80,3?; 

74.7?; 

75.1?; 

85.1?; 

40.1?; 

83.5?; 

89.1?; 

73.1?; 

83.5?o 

66-2?o 

52.3?; 

52.2?; 

50.3?; 

56.6?; 

40,0?o 

54.1?; 

38.9?; 

372?; 

57.0?o 

61.6?; 

39.0?; 

45.8?; 

47.1?; 

73.3?; 

53.7?; 

74.0?; 

71.7?; 

68.7?; 

^0,6?; 

36.3?; 

8o7i?; 
86.4?; 

69,1?; 

80.3?; 

63.3?; 

48.3?; 

49.1?; 

46.5?; 

52.9?; 

34,4?; 

48.9?; 

35.5?; 

32.7?; 

53.8?; 

58.4?; 

40.1?; 

46,7?; 

48.1?; 

74,8?; 

55.7?; 

77.7?; 

72.8?; 

12.3?; 

37.4?; 

79.9?; 

87.7?; 

70.7?; 

81.9?; 

64.0?; 

50.4?; 

51.0?; 

48.5?; 

54.8?; 

37;6?; 

50.1?; 

36.4?; 

34.1?; 

54.0?; 

58.8?; 

47.1?; 44.9?; 4 

45.2?; 43.0?; 4 

50.1?; 47.8?; 7 

52.8?; 50.6?; 9 

74,1?; 71,3?; 11 

58.1?; 53.3?; 11 

77.4?; 73-6?; 11 

75.2?; 72.5?; 11 

75.2?; 70.6?; 11 

82.8?; 81.0?; 11 

412?; 37.6?; 4 

81.9^0 82,4?; 11 

83.5?; 80.1?; 11 

70.0?; 662?; 11 

78.1?; 74.4?; 11 

68.6?; 66-6?; 11 

55.1?; 50.3?; 10 

56.9?; 51.7?; 9 

54,4?; 50.9?; 8 

60.1?; 57.2?; 10 

44,3?; 39,6?; 2 

562?; 53.8?; 9 

41.9?; 39,4?; 0 

41.0?; 38.4?; 0 

60.0?; 59.3?; 11 

62,6?; 59,8?; 11 

36,4?; 

36.4% 

63,6?; 

81.8?; 

100.0?; 

100.0?; 

100,0?; 

100.0?; 

100.0?; 

100^0?; 

36.4?; 

100,0?; 

100.0?; 

100,0?; 

100.0?; 

100,0?; 

90.9?; 

81.8?; 

72.7?; 

90.9?; 

18,2?; 

81.8?; 

0,0?; 

0.0?; 

100.0?; 

100.0?; 

As the above table shows, Democratic statewide candidates have won in every New York 

congressional district except for two districts, the 23rd and 24th Districts in upstate New York. Id. 

at 8-9. Outside of Districts 1 and 2 on Long Island—w here Democrats have still won four 

elections—Democrats have won a majority of the statewide elections in every remaining district 

throughout the State. Id. In all, Democratic statewide candidates have won an outright majority 

of the statewide races that Petitioners’ expert. Dr. Palmer, analyzed in all but six of New York’s 

26 districts—a staggering 77%. Id. Conversely, this means that Republicans have won a majority 

of the statewide elections in only six of New York’s 26 congressional districts. Id. Under this 

Democratic dominance. Republicans have not carried New York in a Presidential Election since 
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1984, a gubernatorial election since 2002, a U.S. senate election since 1992, an attorney general 

election since 1994, or a comptroller election since 1990. Id. at 5-6. 

These lopsided results in favor of minority-preferred Democratic candidates become even 

more stark when focusing on elections within the region surrounding the 11th Congressional 

District—New York City. Id. at 6-7. With the exception of the 11th Congressional District, 

Democrats have never lost a statewide election in any of the 11 districts wholly within New York 

City. Id. at 6. Moreover, Democrats usually win those elections “by wide margins,” such that 

there is only one district wholly within New York City “where a Democratic candidate has ever 

dropped below 60%.” Id. at 7. Even including the two districts that are partly within New York 

City, Districts 3 and 16, does not change this conclusion because Democrats still routinely win or 

are at least competitive in statewide elections in those districts as well. Seeid. at 5-7. So,farfrom 

being usually defeated, minority-preferred candidates “routinely win[ ] elections in congressional 

districts across New York City.” Id. at 6. 

Nor does zooming in solely on the 11th Congressional District itself change the conclusion 

that minority-preferred candidates are not usually defeated. See id. at 5-6. As shown in the above 

chart, the minority candidate of choice is plainly still “capable of winning elections in District 11.” 

Id. at 6. Indeed, Democrats “have won four of eleven [statewide] elections” there since 2018 and 

“Joe Biden carried 46% of the vote in 2020.” Id. 

Petitioners therefore cannot satisfy the NYVRA’s threshold requirement as the minority 

candidate of choice is not “usually defeated” anywhere in New York—statewide, in the New York 

city region, or in the 11th Congressional District itself. 
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2. Petitioners Also Have Not Satisfied Either The NYVRA’s Racially-
Polarized-Voting Test Or The Totality-Of-The-Circumstances Test 

If this Court concludes that Petitioners could satisfy the “usually defeated” showing— 

which, as explained above, is the legally required, threshold inquiry for NYVRA liability, see N.Y. 

Elec. Law § 17-206(2)(b)(ii); supra Part I.B—Petitioners have not submitted sufficient facts to 

establish that the 11th Congressional District violates the NYVRA under the statute’s racially-

polarized-voting showing or totality-of-the-circumstances inquiry. As discussed above, supra 

pp.16-18, the NYVRA provides that a political subdivision with a district-based system has 

engaged in “vote dilution” when minority-preferred candidates “would usually be defeated” and 

either of two showings are made: (A) there is “racially polarized” voting in the jurisdiction, “or 

(B) under the totality of the circumstances, the ability of members of the protected class to elect 

candidates of their choice or influence the outcome of elections is impaired.” N.Y. Elec. Law 

§ 17-206(2)(b)(ii). Petitioners fail to make either showing. 

1. The NYVRA defines “racially polarized voting” as the “divergence in the ... choice [s] 

of members in a protected class from the .. . choice[s] of the rest of the electorate.” Id. § 17-

204(6). The U.S. Supreme Court has observed that “racially polarized voting” is the “discernible, 

non-random relationship[ ] between race and voting.” Cooper, 581 U.S. at 304 n.5. Thus, to 

establish the existence of racially polarized voting, an NYVRA plaintiff must present evidence 

showing that there is a “discernible, non-random relationship[ ] between race and voting” choices 

among the plaintiff’s identified minority group, id., and that those electoral choices “diverge[ ]” 

from the “electoral choice[s] of the rest of the electorate,” N.Y. Elec. Law § 17-204(6), on a 

statewide (or at least region-wide) basis—which, as explained supra pp.20-25, is the proper way 

to conduct the NYVRA’s vote-dilution analysis. 
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Here, Petitionershave failed to submit evidence showing that the electoral choices ofBlack 

and Latino voters diverge from the choices of the rest of the electorate under the 2024 

Congressional Map either on a statewide or regional basis, see Moskowitz Aff., Ex.N 

(“Voss.Rebut.”) at 4-6, and thus fail to state a vote -dilution claim under the NYVRA’s racially 

polarized voting prong, see N.Y. Elec. Law § 17-206(2)(b)(ii)(A). As discussed above, the 

NYVRA requires evaluating vote-dilution claims on a statewide basis or, at minimum, a regional 

basis. Supra pp.20-25. The only evidence Petitioners, who carry the burden here, provide is one 

“unreliable,” Voss.Rebut, at App’x B.9, expert opinion on the existence of a “discernible, non¬ 

random relationship [ ]” between Black and Latino residents of the 11th Congressional District’s 

“race” and their “voting” for Democrat candidates. Cooper, 581 U.S. at 304 n.5, and evidence 

showing that those “choice[s]” “diverge[ ]” from the “choice[s] of the rest of the electorate,” N.Y. 

Elec. Law § 17-204(6), in the 11th Congressional District who tend to favor Republicans, see 

NYSCEF Doc. No.60 (“Palmer Rep.”) at 2-5. But Petitioners have presented no evidence 

showing that Black and Latino voters’ choices diverge from the rest of the New York electorate 

on a statewide or regionalbasis, see Voss. Rebut. 4-6; id. at App’x B. 18-20, as the NYVRA’s vote¬ 

dilution prohibition requires, supra pp.20-25. 

Rather, Petitioners’ expert Dr. Palmer “restrict[ed] his analysis to a single congressional 

district’s precincts—either only the precincts in the current [1 1th Congressional District] or only 

the illustrative district’s precincts”—rendering his “unreliable.” Voss.Rebut.5. “[A]n analysis of 

group cohesion and of racially polarized voting [ ] needs to extend beyond a single legislative 

district,” id., as an analyst conducting a racially polarized voting analysis should “[ijdeally” 

identify “meaningful subdivisions within a state—such as regions with a shared history or that 

share known economic or cultural commonalities—and conduct[ ] the ecological inferences within 
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those regions, combining them into statewide results if desired,” id. atApp’x B.19. The 

“substantive [ ] problem” with Dr. Palmer’s narrow focus on a “single district” to “conduct[ ] 

ecological inferences” is that the “same voters can be made to look polarized, or not polarized, 

dependingon how one draws the lines.” Id. at App’xB.2O. Inotherwords,“[f]ocusingonasingle 

district . . . renders a vote-dilution analysis practically worthless, because mapmakers can 

manipulate the level of racial/ethnic voting cohesion—by separating or merging like-minded 

members of a demographic group.” Voss.Rebut.5. For example, “[a] cohesive White and Asian 

population in Staten Island”—currently in the 11th Congressional District and whom tend to 

“prefer Republican representation”—“canbe brought into relief, or hidden, dependingon the other 

precincts tossed into the district” from the current 10th Congressional District. Id. at App’x B.20. 

Similarly, “[fjairly cohesive Republican communicates in Brooklyn can be made to look less 

cohesive by merging them into [the 10th Congressional District].” Id. Petitioners’ single district 

focus thus “give[s] a misleading picture of how cohesive a racial or ethnic group actually is in the 

area where mapmakers [a]re working”—here, the entire 2024 Congressional Map or at least the 

New York City metropolitan region surrounding 11th Congressional District—and provides “a 

distorted view of the level of racial polarization.” Voss.Rebut.5; see id. atApp’x B.IO. 

“Widen[ing] the scope of [the] analysis” to conduct ecological inferences for at least “a broader 

metro area” as the NYVRA requires, id. atApp’x B. 19-20, shows that “New York City’s 

congressional districts as a whole do not exhibit racially polarized voting,” because “White voting 

is not cohesive, and neither Whites nor Asians consistently vote against the candidates preferred 

by African-American and Hispanic citizens,” Voss.Rebut.6. Further, that same “conclusion 

extends to the entire state of New York as well,” should the Court conclude “that is the proper 

scope of analysis.” Voss.Rebut.6. In sum, none of Petitioners experts opined on racially polarized 
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voting on a statewide or regional basis as required by the NYVRA and their flawed analyses of 

voting limited only to the 11th Congressional District—“that are in no way tailored to the time 

period, the political context, or the possibility that racial/ethnic groups differ across a diverse 

metropolitan area,” id. at App’x B.15-16— fail to reliably establish racially polarized voting in 

any event. Accordingly, Petitioners have failed to state a claim for vote -dilution under the 

NYVRA’s racially polarized voting prong. 

2. Regarding the totality-of-the-circumstances inquiry, the NYVRA provides a non-

exhaustive list of 11 factors that courts may consider, including factors such as “the history of 

discrimination” in the jurisdiction, the use of voting or election practices that have had “dilutive 

effects” on the identified minority group’s voting strength, the use of “racial appeals” in 

campaigns, the extent to which members of the minority group have participated in the electoral 

and political processes and been electedto office, and whether those members “are disadvanta^d” 

in other socioeconomic areas such as “education” and “employment.” N.Y. Elec. Law § 17-

206(3). Looking at these factors, an NYVRA plaintiff must show that “the ability of members of 

the protected class to elect candidates of their choice or influence the outcome of elections is 

impaired,” id. § 17-206(2)(b)(ii), in order to “establish[ ] that [ ] a violation” of the NYVRA’s 

vote-dilution prohibition “has occurred,” id. § 17-206(3). 

Here, while Petitioners have attempted to submit facts on the NYVRA’s all-things-

considered inquiry, their evidence is insufficient to establish that “the ability of’ Black and Latino 

voters in the 11th Congressional District “to elect candidates of their choice or influence the 

outcome of elections is impaired,” id. § 17-206(2)(b)(ii), under a proper application of the 

NYVRA’s vote-dilution prohibition. As Intervenor-Respondents’ expert, Joseph Borelli, explains, 

the history of racism on Staten Island provided by Petitioners’ expert. Dr. Segrue, is one-sided and 
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omits the significant progress that Staten Island has made to counter any disparate treatment of 

minorities. Moskowitz Aff., Ex.O (“Borelli.Rehut”) at 18-26. 

Borrelli also explains that, in recent years, Staten Island has made significant pro gress. 

Purported hate crimes in Staten Island—w li icli mainly consist of graffiti and literature—decreased 

hy 66% from 2018 to 2019, while New York City simultaneously saw a 67% increase. Id. at 48. 

Although Dr. Sugrue points to disparities in education, homeownership, and household income, 

he ignores the significant progress that has been made in these areas. Id. at 37-44. Both Black 

and Hispanic Staten Islanders’ educational attainment and household income have increased over 

the past decade. Id. And Dr. Sugrue omits that Staten Island has a homeownership rate more than 

two times greater than New York City’s average and significantly higher than the statewide 

average. Id. at 41-42. Staten Island also has “extensive minority resources” meantto serve Staten 

Island’s minority communities, providing resources, ensuring voting rights, and assisting with 

integration. Id. at 45-48. Additionally, Latino voter eligibility, registration, and turnout has 

increased regionally and across the country, with Latinos “shattering previous voting turnout 

records,” in New York City’s 2025 municipal primaries. Id. at 33 (citation omitted). Black voter 

turnout is even higher and is comparable to White voter turnout. Id. at 35. More than just showing 

up for elections. Blacks and Latinos have had success in being elected to political office in Staten 

Island. Currently, a Black woman represents the North Shore of Staten Island in the New York 

City Council, a Black man represents the same in the New York Assembly, and Congresswoman 

Malliotakis—the daughter of immigrants—represents the 11 th Congressional District in Congress. 

Id. at 29-30. ThatDr. Segrue failed to demonstrate vote dilutionin the 11th Congressional District 

is made clear by Borelli’s extensive, sixty -two-page report. Id. at 1-62. 
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II. The U.S. Constitution Bars Petitioners’ Requested Remedy And Core Theory 

A. Petitioners’ Racial Gerrymander Violates The Equal Protection Clause 

Petitioners’ requested relief—the redrawing of the 11 th Congressional District to create an 

“influence” district for Black and Latino voters—would trigger, infra Part II.A. 1, and fail, infra 

Part II.A. 2, strict-scrutiny review under the Equal Protection Clause. 

I. Petitioners’ Request To Redraw The 11th Congressional District For 
Racial Reason Triggers Strict-Scrutiny Review 

Petitioners’ request that this Court order the redrawing of the 11 th Congressional District 

to create an “influence” district for Black and Latino voters triggers strict-scrutiny review, as this 

would mandate the placement of voters either within or without the 11 th Congressional District 

predominantly (and, indeed, solely) to give voters lumped together by race the benefit of a greater 

chance of electing their preferred candidates (and, given the zero-sum nature of elections, give 

citizens grouped together by other races a lesser chance to elect their preferred candidates). 

a. A mapdrawer has separated “citizens into different voting districts on the basis of 

race”—^triggering strict-scrutiny review—when “race was the predominant factor motivating the 

[mapdrawer’s] decision to place a significant number of voters within or without a particular 

district.” Cooper, 581 U.S. at 291 (citation omitted); see also Miller v. Johnson, 515 U.S. 900, 

916 (1995). These principles ensure that redistricting does not reinforce “impermissible racial 

stereotypes,” 5/zaw V. Reno, 509 U.S. 630,647 (1993) (“i'/zawT”), or result in a district “being 

represented by a legislator who believes his primary obligation is to represent only the members 

of a particular racial group,” Ala. Legis. Black Caucus v. Alabama, 575 U.S. 254, 263 (2015) 

(citation omitted). And they apply whether the map drawer is a legislature. Cooper, 581 U.S. 

at 291, or a court, Wis. Legislature, 595 U.S. at 401. 
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When a mapdrawer draws a districted based on race, that establishes that “race furnished 

the predominant rationale for that district’s redesign,” triggering strict-scrutiny review. Cooper, 

581 U.S. at299-301. A mapdrawer can only achieve such a racial goal by moving voters “within 

or without a particular district” based on race until the goal is met—the definition of racial 

predominance. Id. at 291, 299-300. That conclusion holds even if the district at issue “respects 

traditional [redistricting] principles” if race was nevertheless the one “criterion that, in the 

[mapdrawers’ view], could not be compromised. Bethune-Hill v. Va. State Bd. of Elections, 5SQ 

U.S. 178, 189 (2017) (citations omitted; alterations omitted). The U.S. Supreme Court has 

repeatedly reaffirmed these principles, concluding over and over again that a mapdrawer drawing 

district lines with race as the “predominant motive for the design of the district as a whole”—that 

is, redistricting with a specific racial goal—triggers strict scrutiny. See, e.g., id. at 192-93; 

Cooper, 581 U.S. at 299-301; Wis. Legislature, 595 U.S. at 402-03. 

b. Here, Petitioners’ requested remedy triggers strict-scrutiny review because it mandates 

placement of voters in a district based not just predominantly. Cooper, 581 U.S. at 299-301; 

Bethune-Hill, 580 U.S. at 192-193, but entirely upon racial considerations: creating a new district 

with the express goal of giving Black and Latino voters the benefit of increased electoral 

“influence” than under the prior map, Pet.27-28. That is plain from the Petition, which asks this 

Court to order the redrawing of the district so that “Staten Island is paired with voters in lower 

Manhattan to create a minority influence district.” Pet.28. Thus, the “predominant motive for the 

design of the district as a whole” that Petitioners present is race-based, Bethune-Hill, 580 U.S. 

at 192-93; see also Cooper, 581 U.S. at 299-301; Wis. Legislature, 595 U.S. at 402-03, as 

mapdrawers must move voters either in or out of the district until Black and Latino voters have 

enough “influence” to satisfy Petitioners’ demands, see Pet.28. That inflicts the harms that the 
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Equal Protection Clause forbids: the use of racial stereotypes, the presumption that individuals of 

the same race or ethnicity share political preferences, and the signaling that the district exists to 

serve a particular racial constituency. Shawl, 509 U.S. at 641; Alabama, 575 U.S. at 263. 

Petitioners’ request for an “influence” district here triggers strict scrutiny even if the 

adopted map “comphe[d] with traditional redistricting criteria,” Pet.28, which Petitioners’ map 

plainly does not. Moving enough voters either in or out of the 11th Congressional District with 

the goal of giving Black and Latino voters the benefit of more electoral influence—as Petitioners’ 

requested remedy requires—makes race the “predominant motive” for redrawing the district. See 

Bethune-Hill, 580 U.S. at 192. In other words, a minority influence district necessarily uses race 

or ethnicity as the principle for “the design of the district as a whole.” Id. So, even if other 

traditional redistricting criteria were considered, race would be the “predominant [motivating] 

factor” in the redraw. E.g., Cooper, 581 U.S. at 291. All that said, as Intervenor-Defendants’ 

experts show, the proposed redraw of the 11th Congressional District that Petitioners seek would 

disregard traditional redistricting principles. Specifically, Petitioners’ proposal for the 11th 

Congressional District disregards communities of interest because Manhattan’s largely White 

population does not have much in common with Staten Island’s diverse community. 

Borelli.Rebut. 15-1 6. Further, it makes little practical sense to combine Southern Manhattan’s city 

dwellers—who, for example, have the lowest rate of car ownership — with Staten Island’s more 

suburban community, who have the highest rate of car ownership of all the boroughs. Id. at 17-

18. It also disregards compactness given the physical separation between those two boroughs. Id. 

at 17-19. So, for all these reasons, strict scrutiny necessarily applies. Wis. Legislature, 595 

U.S. at 402-03. 

-34 -

2309a 
41 of 52 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:33 PM] no. 164002/2025 
NYSCEF DOC. NO. 115 RECEIVED NYSCEF: 12/08/2025 

2. Redrawing The 11th Congressional District For Racial Reasons Is Not 
Narrowly Tailored To Further Any Compelling State Interest 

a. A law that allocates benefits or burdens based on race violates the Equal Protection 

Clause unless it can pass strict scrutiny by demonstrating that it is “narrowly tailored to achieving 

a compelling state interest.” Id. at 401. Only two relevant compelling interests could possibly 

justify race-based government action."^ First, the State has a compelling interest in “remediating 

specific, identified instances of past discrimination that violated the Constitution or a statute.” 

SFFA, 600 U.S. at207;5ee Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 7, 551 U.S. 

701, 720 (2007). “[Gjeneralized assertion[s] of past discrimination” are insufficient to constitute 

a compelling interest. Shaw v. Hunt, 511 U.S. 399,909-10 (1996) (''Shaw IF). Second, the Court 

has “long assumed” that, in the redistricting context, attempted compliance with Section 2 of the 

VRA is another “compelling interest” that could justify drawing district lines with predominately 

racial motives. Cooper, 581 U.S. at292; see also Abbottv. Perez, 535U.S. 579,587 (2018); Wis. 

Legislature, 595 U.S. at 401-02. That is because Section 2 is the rare race-based law that satisfies 

strict scrutiny due to its “exactingrequirements” and safeguards that narrowly tailor its application. 

Allen, 599 U.S. at 30.^ A law is “narrowly tailored” when its use of race is "necessary to 

“achieving [the law’s] interest.” SFFA, 600 U.S. at 206-07 (citations omitted; emphasis added). 

To satisfy that requirement, “the means chosen to accomplish the government’s asserted purpose 

must be specifically and narrowly framed to accomplish that purpose”—an exceedingly high 

standard. Fisher v. Univ, of Tex. at Austin, 570 U.S. 297, 312 (2013) (citations omitted; emphasis 

added). For example, if the State has a compelling interest in remediating a specific instance of 

“[A] voiding imminent and serious risks to human safety in prisons, such as a raceriot” is also a compelling 
interest. SFFA, 600 U.S. at 207. 

* As explained below, the Court may soon retreat from this holding, given the reargument in Louisiana v. 
Callais, 606 U.S. _ , 2025 WL 1773632 (June 27, 2025) (reargued Oct. 15, 2025). Irfra p.37. 
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past intentional discrimination, its chosen remedy must be “necessary to cure [the] effects” of that 

particular discrimination. See City of Richmond v. J. A. Croson Co., 488 U.S. 469, 510 (1989) 

(plurality op.); accord SFFA, 600 U.S. at 249 (Thomas, J., concurring). 

b. Adopting Petitioners’ position and requiring the creation of a minority influence district 

would not further a compelling state interest and is not narrowly tailored to achieving such interest 

i. No Compellins State Interest. Petitioners do not articulate any “strong” evidentiary basis 

to conclude that race-based action is “necessary” to remediate "identified discrimination.” Shaw 

II, 517 U.S. at 909-10 (emphasis added; citation omitted). They point only to isolated and 

“generalized,” id., instances of past discrimination against Black and Latino populations in Staten 

Island generally, having nothing to do with voting, see Pet. 67-95. For example. Petitioners 

allege that “remnants” of redlining and discriminatory housing practices still exist in Staten Island, 

see Pet. 76-77, without explaining how the ability to influence an election will remedy that 

alleged discrimination. That is not a compelling interest—and certainly not New York’s 

proclaimed interest—that satisfies strict scrutiny. SFFA, 600 U.S. at 207. Moreover, the States 

lack Congress’ constitutional entitlement to use voting-rights laws to remedy societal 

discrimination, further demonstrating that mandating influence districts advances no compelling 

state interest. The Fourteenth Amendment prohibits the States from using “race as a criterion for 

legislative action”—including “benign racial classifications,” City of Richmond, 488 U.S. at 490-

91,495 (citation omitted)— so States cannot undertake the “odious” exercise of “pick[ing] winners 

and losers based on the color of their skin,” SFFA, 600 U.S. at 208, 229 (citation omitted). 

Although “Congress may identify and redress the effects of society -wide discrimination[, this] 

does not mean that, a fortiori, the States and their political subdivisions are free to decide that such 
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remedies are appropriate.” City of Richmond, 488 U.S. at 490; accord Trump v. Anderson, 601 

U.S. 100, 112 (2024). 

Although the U.S. Supreme Court has in the past assumed that ensuring compliance with 

the federal VRA is a compelling interest, see Cooper, 5Si U.S. at 292, that interest is not available 

here because the federal VRA does not require influence districts (nor have Petitioners even 

brought a claim under the federal VRA). The U.S. Supreme Court “has long assumed that one 

compelling interest” under the Equal Protection Clause “is complying with the operative 

provisions of the [federal VRA],” including Section 2, id., in “an effort to harmonize the[ ] 

conflicting demands” of the Equal Protection Clause and Section 2, Abbott, 585 U.S. at 587. That 

said, the Court appears poised to cut back (at least to some extent) on this assumption in Louisiana 

V. Callais, where the Court ordered and heard reargument on the question of whether a State’s 

drawing of a minority majority district pursuant to Section 2 does satisfy the Equal Protection 

Clause, see 606 U.S. _ , 2025 WL 1773632 (June 27, 2025). Nevertheless, because Section 2 

does not require the “creat[ion of] an influence district,” LULAC, 548 U.S. at 446 (plurality op.), 

and because Petitioners do not allege a Section 2 claim here, VRA compliance cannot serve as a 

compelling interest in this case. 

ii. No Narrow Tailorins. Even if the creation of minority influence districts served a 

compelling interest in “remediating specific, identified instances of past discrimination,” 

Petitioners’ remedy would still be unconstitutional because it is not “narrowly tailored—meaning 

necessary—to” alleviate demonstratedpastdiscriminationby the political subdivision. SFFA, 600 

U.S. at 206-07 (citation omitted; emphasis added); see Fisher, 570 U.S. at 31 1. 

Petitioners’ theory lacks any tailoring to the remediation of any past instances of racial 

discrimination in the 11th Congressional District. Petitioners make no attempt to tie Article III, 
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Section 4’s supposed mandate to redraw the 11th Congressional District into an influence district 

to any showing that the State engaged in racially discriminatory conduct in the past or that there 

are ongoing consequences of such discrimination either generally or with respect to the 11th 

Congressional District, in particular. Supra Part I.A.2. Instead, in Petitioners’ view, all that they 

must show to mandate the race-based redrawing of the 11 th Congressional District into a minority 

influence district is that the preferred candidates of Black and/or Latino voters will “usually [be] 

defeated” and that there is either (a) “racially polarized” voting in the district or (b) an impairment 

of Black and/or Latino voters’ ability to influence an election under the NYVRA’s all-things-

considered, totality-of-the-circumstances inquiry. Mem. 19-39. But whether the preferred 

candidate of a minority group is “usually defeated” does not itself show discrimination. Supra 

Part LB. 1. Further, racially polarized voting is a common occurrence, which also does not show 

discrimination. See Cooper, 5S1U.S. at 304n.5. And the NYVRA’s totality-of-the-circumstances 

inquiry is readily satisfied without any showing of specific instances of past discrimination. Supra 

p.30. Thus, Petitioners’ position would requirethe race-based redrawingof the 11th Congressional 

District into an influence district independent of any showing that this was necessary to remedy 

specific instances of racial discrimination in the district itself. 

The remedies offered in the NYVRA further highlight Petitioners’ failure to show that the 

race-based redrawing of the 11th Congressional District into an influence district is “necessary.” 

SFFA, 600 U.S. at 206-07. The NYVRA offers multiple remedies to “ensure that voters of race, 

color, and language-minority groups have equitable access to fully participate in the electoral 

process.” N.Y. Elec. Law § 17-206(5). For instance, a jurisdiction could mandate “additional 

voting hours or days,” or “additional polling locations.” Id. § 17-206(5)(viii), (ix). A jurisdiction 

could also “requir[e] expanded opportunities for voter registration,” or “requir[e] additional voter 
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education.” Id. § 17-206(xii), (xiii). Notably, the Appellate Division expressly stated that these 

other “possible remedies under the NYVRA” are not “race -based” and “do not sort voters based 

on race”—unlike “race-based [re] districting.” Clarke, 237 A.D.3d at 36; see Clarke v. Town of 

Newburgh, _ N.E.3d _ , 2025 WL 3235042, at *4 (N.Y. Nov. 20, 2025) (noting that “several of 

the potential remedies mentioned by the NYVRA,” such as “longer polling hours or enhanced 

voter education,” do not require “alterations of an [existing] election system”). Petitioners have 

made no effort to show that these alternative, non-race-based remedies would fail to provide Black 

and Latino voters in the 11th Congressional District a greater opportunity to “influence” the 

outcome of elections there—remedies that could further Petitioners’ asserted interest without 

requiring a redrawing of the 11th Congressional District based on race. Accordingly, for this 

reason as well. Petitioners have failed to show that it is “necessary” to redraw the llth 

Congressional District into an influence district. 

B. Judicially Adopting Petitioners’ Rewrite Of Article III, Section 4 Would 
Violate The Elections Clause Of The U.S. Constitution 

Granting Petitioners any remedy in this case would require this Court to adopt Petitioners’ 

theory that Article III, Section 4 incorporates the NYVRA’s standards, supra Part I. A. 2, making 

this Court the first to read language identical to Section 2 of the federal VRA as including an 

influence-district mandate: or indeed, read later-enacted statutory language into any provision of 

the New York Constitution. Doing so would impermissibly “add[ ] words” to the New York 

Constitution, Am. Transit Ins. Co. , 3 N.Y.3d at 76, by judicially creating an atextual requirement 

to redraw a legislatively adopted congressional map. Such an interpretation would clearly exceed 

“the ordinary bounds of judicial review” and violate the Elections Clause of the U.S. Constitution. 

Moore, 600 U.S. at 36-37. 
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1. The Elections Clause provides that“[t]he Times, Places and Manner of holding Elections 

for Senators and Representatives, shall he prescribed in each State by the Legislature thereof 

U.S. Const, art. I, § 4 (emphasis added). Thus, “the Elections Clause expressly vests power to 

carry out its provisions in "the Legislature’ of each State,” which is “a deliberate choice that 

[courts] must respect.” Moore, 600 U.S. at 34 (citation omitted; emphasis added). Accordingly, 

when “state court[s] interpret [ ] [ ] state law in cases implicating the Elections Clause”—such as 

cases adjudicating state law challenges to congressional maps—they must take care to “not 

transgress the ordinary bounds of judicial review,” thereby “arrogat[ing] to themselves the power 

vested in state legislatures to regulate federal elections.” Ld. at 36. 

The U.S. Supreme Court recently provided guidance on the proper role of state courts in 

adjudicating state -law challenges to congressional redistricting maps in Moore. There, North 

Carolina voters and voting-rights organizations challenged North Carolina’s congressional map as 

an unlawful partisan gerrymander under that State’s constitution. Id. at 11. The legislative 

defendants in the case claimed that the Elections Clause “insulates state legislatures [drawing 

congressional maps] from review by state courts for compliance with state law,” id. at 19, while 

other parties argued that state courts have plenary authority to review congressional maps and “free 

rein” to say what state law is, id. at 34. Accordingly, the parties presented the Court with two 

extreme theories: one that would undermine state courts’ authority to ensure that redistricting maps 

comply with state law, and another that would essentially nullify the Elections Clause ’sprotections 

for state Legislatures’ constitutional role in redistricting. See id. at 34-37. 

Moore carved out a middle path, warning state courts not to use novel or strained 

interpretations of state lawto exert too much authority over the congressional-redistrictingprocess. 

See id. While “the Elections Clause does not exempt state legislatures from the ordinary 
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constraints imposed by state law,” it also does not mean that “state courts ... have free rein” when 

determining whether a congressional map satisfies state law. Id. at 34. Specifically, state courts 

must “ensure that [their] interpretations of [state] law do not evade federal law,” id. , by “read[ing] 

state law in such a manner as to circumvent federal constitutional provisions,” id. at 34-35. 

Otherwise, state courts would “transgress the ordinary bounds of judicial review such that they 

arrogate to themselves the power vested in state legislatures to regulate federal elections.” Id. 

at 36. Should a state court “so exceed the bounds of ordinary judicial review as to 

unconstitutionally intrude upon the role specifically reserved to state legislatures by Article I, 

Section 4, of the Federal Constitution,” the U.S. Supreme Court stands ready “to exercise judicial 

review.” Id. at 37. 

Justice Kavanaugh’s concurrence in Moore directly addressed the question of the 

appropriate “standard a federal court should employ to review a state court’s interpretation of state 

law in a case implicatingthe Elections Clause” in order to determine whether such an interpretation 

exceeds the bounds of “ordinary state court review.” Id. at 38 (Kavanaugh, J., concurring). He 

considered three possible standards, which all “convey[ed] essentially the same point: Federal 

court review of a state court’s interpretation of state law in a federal election case should be 

deferential, but deference is not abdication.” Id. at 38 & n. 1. Justice Kavanaugh ultimately urged 

the Court to “adopt Chief Justice Rehnquist’s straightforward standard” from Bush v. Gore. Id. 

at 39-40. Under this standard, state courts must not ‘“impermissibly distort[ ]’ state law ‘beyond 

what a fair reading required.’” Id. at 3 8 (citation omitted). As Chief Justice Rehnquist explained, 

this standard “does not imply a disrespect for state courts but rather a respect for the 

constitutionally prescribed role of state legislatures^ because giving “definitive weight to the 

pronouncement of a state court, when the very question at issue is whether the court has actually 
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departed from the statutory meaning, would be to abdicate [the Court’s] responsibility to enforce 

the explicit requirements of [the federal Constitution].” Bush v. Gore, 53 1 U.S. 98, 115 (2000) 

(Rehnquist, C. J., concurring). Justice Kavanaugh made clear that this standard “should apply not 

only to state court interpretations of state statutes, but also to state court interpretations of state 

constitutions,” and that, in reviewing state -court interpretations of state law, courts “necessarily 

must examine the law of the State as it existed prior to the action of the state court.” Moore, 600 

U.S. at 39 (Kavanaugh, J., concurring) (citation omitted). Applying this “straightforward 

standard,” id. at 39, will “ensure that state court interpretations of’ state law governing federal 

election cases “do not evade federal law,” id. at 34 (majority op.). 

2. Here, this Court adopting Petitioners’ Article -Ill-Section 4-Equals-NYVRA theory (or, 

indeed, any theory that inserts an influence -district mandate into Article III, Section 4) to 

invalidate and require the redrawing of a legislatively adopted congressional map mid -decade is 

precisely the kind of “impermissibl[e] distort[ion]” of state law “in a federal election case,” id. 

at 38&n.l (Kavanaugh, J., concurring), thatwould“[dis]respect[ ] the constitutionally prescribed 

role of state legislatures,’’’’ Bush, 531 U.S. at 115 (Rehnquist, C.J., concurring), and violate the 

Elections Clause under Moore. 

Petitioners ask this Court to discard a legislatively adopted congressional map based on a 

radical departure from New York’s principles of constitutional interpretation. Supra Part I.A. 

Judicially inserting a “minority influence district’ ’ requirement into Article III, Section 4 is an 

“[unjfair reading,” Moore, 600 U.S. at 3 8 (Kavanaugh, J., concurring) (citation omitted), of state 

law that would impermissibly allow New York state courts “to arrogate to themselves the power 

vested in state legislatures to reflate iederaieiections,” id. at 36 (majority op.) (emphasis added). 

Unlike the NYVRA, nothing in Article III, Section 4 references the right to “influence” elections. 
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Supra pp. 13-14, 17. Rather, accepting Petitioners’ theory would require this Court to read the 

later-enacted NYVRA’s text into the New York Constitution, an unprecedented bit of judicial 

redrafting with no analogue in any prior New York case. Petitioners’ theory thus requires the 

Court to “transgress the ordinary bounds of judicial review,” Moore, 600 U.S. at 36, and 

‘“impermissibly distort[ ]’ state law ‘beyond what a fair reading required, ’”zd. at 38 (Kavanau^, 

J., concurring) (citation omitted). So distortingNew York law would “unconstitutionally in Uncle 

upon the role specifically reserved to state legislatures by Article I, Section 4, of the Federal 

Constitution” and undoubtedly violate the Elections Clause. Id. at 36-37 (majority op.). 

III. Laches Bars The Petition 

Laches requires dismissal where a petitioner has engaged in a “lengthy neglect or omission 

to assert a right” that results in “prejudice to an adverse party.” Saratoga Cnty. Chamber of Com, 

Inc. V. Pataki, 100 N.Y.2d 801, 816 (2003); see CPLR 103(a); Sheerin v. N. Y. FireDep ’t Articles 

I & IB Pension Funds, 46 N.Y.2d488, 496-97 (1979). Applying laches is appropriate where the 

delay was “entirely avoidable and undertaken without any reasonable explanation ,” especially in 

“time sensitive” “elections matters.” League of Women Voters of N.Y. State v. N.Y. State Bd. of 

Elections, 2Q6 A.D.3d 1227, 1228-30 (3d Dep’t 2022); see Nichols v. Hochul, 206 A.D.3d 463, 

464 (1st Dep’t 2022). New York courts routinely dismiss elections-related claims as untimely for 

relatively short delays. See, e.g., MacDonald v. County of Monroe, 191 N.Y.S.3d 578,591-92 

(Sup Ct. Monroe Cnty. 2023) (two-month delay); Nichols v. Hochul, 76Misc.3d379, 384—85 (Sup 

Ct. N.Y. Cnty. 2022), aff’d as modified, 206 A.D.3d 463 (three-and-a-half-month delay); League 

of Women Voters, 206 A.D.3d at 1228 (samey, Amedure v. State, 210 A.D.3d 1134, 1138-39 (3d 

Dep’t 2022) (nine-month delay). Here, laches bars the Petition because Petitioners waited until 

late October 2025 to challenge the 11th Congressional District’s boundaries, which boundaries 

“have remained static since 1980,” Pet. 15, under a theory that purportedly existed the moment 
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New York ratified the 2014 Amendments, see id. ̂^99-101 ; see N.Y. Const, art. Ill, § 4(c) 

(effective January 1,201 5). At minimum. Petitioners could have brought their claim after the 

Harkenrider Map was adoptedon May 20, 2022, or after the 2024 Congressional Map was adopted 

on February 28, 2024, as neither map altered the District’s boundaries. See Pet. 58-59. 

Petitioners offer no explanation for their “entirely avoidable” delay. League of Women Voters, 206 

A.D.3d at 1230, which “prejudice[s] [ ] voters[,] candidates,” and the Legislature, id. 

CONCLUSION 

This Court should dismiss Petitioners’ Petition or, alternatively, reject Petitioners’ claim 

on the merits. 

Dated: New York, New York 
December 8, 2025 

TROUTMAN PEPPER LOCKE LLP 

Bennet J. Moskowitz, Reg. No.4693842 
875 Third Avenue 
New York, New York 10022 
(212) 704-6000 
bennet.moskowitz@troutman.com 

Misha Tseytlin, Reg. No.4642609 
ms. Wacker Dr., Suite 4100 
Chicago, IL 60606 
(608) 999-1240 
misha.tseythn@troutman.com 
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CERTIFICATION 

I hereby certify that the foregoing memorandum of law complies with the word count 

limitations set forth in 22 NYCRR § 202.8-b(a). According to the word-processing system used 

to prepare this memorandum of law, it contains 13,987 words, excluding parts of the document 

exempted by Rule 202.8-b(b). 

Dated: New York, New York 
December 8, 2025 

TROUTMAN PEPPER EOCKE LLP 

Bennet J. Moskowitz, Reg. No.4693842 
875 Third Avenue 
New York, New York 10022 
(212) 704-6000 
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PRELIMINARY STATEMENT 

Respondents Peter S. Kosinski, in his official capacity as Co-Chair and Commissioner of 

the Board of Elections of the State of New York (“BOE”), Anthony J. Casale, in his official 

capacity as a Commissioner of the BOE, and Raymond J. Riley, III, in his official capacity as Co¬ 

Executive Director of the BOE (collectively, “Respondents”), respectfully submit this 

memorandum of law in opposition to the Petition and in support of their motion to dismiss pursuant 

to CPLR 3211(a)(7). Respondents adopt and expressly incorporate herein the arguments made by 

Intervenor-Respondents Congresswoman Nicole Malliotakis and Individual Voters Edward L. Lai, 

Joel Medina, Solomon B. Reeves, Angela Sisto, and Faith Togba in opposition to the Petition 

(NYSCEF Doc. No. 116). 

Following extensive litigation, the Democratic-controlled New York State Legislature 

drew the 2024 Congressional Map and approved it on February 28, 2024. On the same day. 

Democratic Governor Kathy Hochul signed the map into law. As Petitioners readily concede, with 

the 2024 Map, the Legislature did not alter the configuration of CD-I 1, which covers Staten Island 

and portions of Brooklyn, and has remained relatively constant since 1980. This configuration has 

long satisfied applicable federal law, including section 2 of the federal Voting Rights Act of 1965 

(52 USCA § 10301) (“federal VRA”) and the standard articulated in Thornburg v Gingles (478 

U.S. 30 [1986]), as well as New York State Constitutional standards, including Article III, § 4(c) 

adopted in 2014. Simply stated, the 2024 map of CD-11 is, and has been for decades, 

geographically coherent and electorally stable, and its minority CVAP profile indisputably has 

been steady across the post-census cycles. 

Recognizing that CD- Il’s 2024 map is immune from challenge under federal law and 

Article III, § 4(c), Petitioners now argue that the “best approach” for interpreting Article III, § 4(c) 

is to ignore long-settled federal law to which Article III, § 4(c) is subject and instead apply the vote 
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dilution framework set forth in the New York State Voting Rights Act, the John R. Lewis Voting 

Rights Act of New York (Election Law § 17-206) (“NYVRA”). This argument is completely 

without merit in law and cannot be supported by a reasonable argument for an extension, 

modification or reversal of existing law. By its express terms, the NYVRA applies only to local 

elections, not congressional elections, and was enacted eight years 6 fter the People adopted Article 

III, § 4(c). Petitioners make this argument, despite expressly admitting the NYVRA “does not, by 

its terms, directly regulate congressional redistricting” 

Based solely on this supposed “best approach,” Petitioners seek to invalidate CD- Il’s 

2024 Map in favor of their “Illustrative Map,” which jettisons twelve long-standing precincts in 

favor of heavily Democratic precincts located across five miles of open water in lower Manhattan. 

On its face. Petitioners’ claim must be dismissed as a matter of law and without the 

necessity of a trial, because it violates the express terms of the NY Constitution, the NYVRA, and 

several canons of constitutional and statutory construction. As adopted by the People, Article III, 

§ 4(c) is ''fsjulject to the requirements cf the federal constitution and statutes and in compliance 

with state constitutional requirements” (NY Const art. Ill, § 4(c) [“Article III, § 4(c)”] [emphasis 

added]). Thus, by its express terms. Article III, § 4(c) is subject only to the federal constitution and 

statutes (i.e., the federal VRA and Gingles) and the New York Constitution. It is not subject to any 

state statutes, let alone the NYVRA. 

Compounding this problem. Petitioners fail to offer any authority demonstrating that a 

constitutional provision is subject to a subsequently enacted statute, much less that a subsequently 

enacted statute can provide insight as to the People’s intent for a previously adopted constitutional 

Petitioners’ Memorandum of Law in Support of Petition dated November 19, 2025 (NYSCEF 
No.63) (“Petitioners’ Mem.”) at 2. 
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provision. Indeed, since the language in Article III, § 4(c) is plain and unambiguous—a point 

Petitioners do not dispute—there is no need to resort to external aids for interpreting this 

constitutional enactment and certainly not to a statute enacted eight years later. 

Petitioners’ claim also fails under the maxim ej^pressio unius exclusion alterius (“the 

expression of one is exclusion of others”), which creates an irrefutable inference that what was 

omitted or not included in a constitutional provision or statute was intended to be omitted or 

excluded. This applies to Article III, § 4(c) since the People expressly subjected that provision only 

to federal statutes, not state statutes. The maxim applies with equal force to Petitioners’ thinly 

veiled attempt to drastically expand the reach of NYVRA outside its clearly delineated scope of 

local elections, which by its own express terms, applies only to local elections. If the Legislature 

had intended to apply NYVRA’s “loosened requirements” to congressional districts such as CD-

11, it would have done so. It did not and it is not the judiciary’s place to provide the purely 

legislative remedy that Petitioners clearly seek. 

Moreover, even if NYVRA’s analytical framework could be applied to Article III, § 4(c) (it 

cannot). Petitioners’ claim fails because the NYVRA is unconstitutional under both the federal and 

state constitutions. Since the statute unabashedly sorts voters based on race, it is subject to strict 

scrutiny, which is fatal to the NYVRA because it neither furthers a compelling state interest nor is 

it narrowly tailored. This too requires dismissal of Petitioners’ claim as a matter of law and without 

a trial. 

In any event. Petitioners’ Illustrative Map cannot pass constitutional muster as it is nothing 

more than a hyper-partisan gerrymander designed to relocate large blocs of voters along 

indisputably partisan lines. It is less compact by every commonly used metric, severs established 

communities of interest and political subdivisions, and relies on a tenuous, ferry-only water 
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corridor to connect distant populations across the New York Harbor. It also needlessly abandons 

core retention—moving more than thirty percent of CD- H’s electorate and disproportionately 

reassigning Asian voters—thereby flipping partisan performance without any meaningful increase 

in Black and Latino voting strength. 

Finally, the effect of Petitioners’ novel theory is legally untenable and unworkable in 

practice. Across New York, CD- 11 “is not unique” in that every Republican held district in the 

State has a minority population.^ Taken to its logical conclusion. Petitioners’ theory of the NY 

Constitution would require the State to redraw every Republican leaning district into a minority 

influence district likely to elect a Democrat.^ This partisan result would undermine the intent of 

the people’s anti-gerrymandering amendments to the NY Constitution, not to mention put in sharp 

relief that the NYVRA’s unbounded reach plainly fails strict scrutiny and should be struck down 

as unconstitutional. 

For these reasons, set forth in detail below. Respondents respectfully request that this Court 

dismiss this proceeding. 

STATEMENT OF FACTS 

I. This proceeding 

Petitioners challenge New York’s 2024 congressional districting plan. Senate Bill S8653A, 

alleging that the current configuration of Congressional District 11 (“CD-I 1”) on Staten Island and 

portions of Brooklyn unlawfully dilutes the voting strength of Black and Latino voters in violation 

2 Affirmation of Nicholas J. Faso, dated December 8, 2025 (“Faso Aff ”), Ex. B (Expert Report 
of Dr. John Alford) at 15. All references to “Ex.” herein refer to exhibits to the Faso Aff. 
Indeed, Petitioners contend that the Legislature and the Governor were required to “construct[] 

CD-I 1 as a minority influence district” and that “failure to create such a district violates Article 
III, Section 4(c)(1) of the New York Constitution” (Petition [NYSCEF Doc. No. 1] T| 12. 

4 
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of Article III, § 4(c)(1) of the New York Constitution.^ They assert that voting in the district is 

racially polarized, that Black and Latino voters are politically cohesive but routinely unable to 

elect their preferred candidates, and that a remedial “minority influence” district pairing Staten 

Island with lower Manhattan would cure the alleged dilution while complying with traditional 

redistricting criteria. Petitioners seek a declaration that the enacted plan is unconstitutional, a 

permanent injunction against its use, and an order directing the Legislature to adopt a new plan 

that joins Staten Island with lower Manhattan for CD-I 1. 

The challenged plan was enacted after the Independent Redistricting Commission 

submitted a second congressional map in February 2024. The Legislature rejected that submission 

and enacted a revised map on February 28, 2024, which did not change the configuration of CD-I 1. 

Governor Kathy Hochul signed S8653A into law the same day. The petition acknowledges this 

history but contains no allegation that Black or Latino voters objected to the Democratic 

Legislature’s adoption of the plan. 

Petitioners sue exclusively under Article III, § 4(c)(1) of the NY Constitution. They 

characterize this case as one of first impression on the substantive standards governing that 

provision. Although their sole claim arises under the NY Constitution, Petitioners ask the Court to 

apply standards drawn from the New York Voting Rights Act—even though, on its face, that statute 

does not apply to congressional redistricting. Petitioners themselves are forced to concede that the 

NYVRA “does not, by its terms, directly regulate congressional redistricting.”^ Despite 

' /(/. at 1. 
Id. ati[Tf 12-13. 
Petitioners’ Memorandum of Law, dated November 19 [5zc], 2025 (NYSCEF Doc. No. 63) 

(“Petitioners’ Mem.”), at 2. 
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acknowledging this shaky ground, Petitioners insist that applying the NYVRA to the NY 

Constitution is “the best approach [] for this Court.”’ 

Petitioners then leap to an extreme remedy: they propose a district pairing Staten Island 

with lower Manhattan, resulting in a classic gerrymandered district that is not compact and severs 

communities of interest. The following image compares the existing CD- 11 with Petitioners’ 

illustrative map: 

Figure KC.l Compaaness of Dll fiwn 2024 Plan fo Cooper’s Illiisrratlve Plan 

2024 Plan, District 11 Cooper’s Plan, District 11 

8 

II. _ Respondents’ Experts 

Respondents offer the expert opinions of Dr. John R. Alford, a tenured Full Professor of 

Political Science at Rice University, and Thomas Bryan, an accomplished demographer with 

extensive experience in redistricting matters. 

’ Id. at 2. 
® Ex. A (Expert Report of Thomas Bryan [“Bryan Report”]) at pg. 45, Figure V.C.l. 

6 
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Dr. Alford’s expert report confirms that both the existing CD-I 1 and Petitioners’ illustrative 

CD-I 1 contain relatively small Black and Latino citizen voting-age populations (“CVAP”)—below 

10% Black and slightly over 15% Latino in each—and that the combined Black and Latino share 

remains under one-quarter in both versions.^ The marginal two-point increase for the combined 

Black-and-Latino share in Petitioners’ illustrative district is smaller than the increase in the White 

share; thus, any purported “minority influence” gains are not driven by an increase in minority 

CVAP.^** Instead, the proposed district’s performance shifts because it swaps Republican-leaning 

Anglo and Asian precincts for Democratic-leaning areas, thereby changing partisan balance rather 

than minority voting power." 

Professor Alford further explains that the current plan has been graded “A” for partisan 

fairness and geographic features by the Princeton Gerrymandering Project. " It yields a New York 

City-area delegation where the substantial majority of districts elect candidates preferred by 

minority voters. In this setting, CD- 11 itself is geographically compact with a combined Black 

and Hispanic CVAP below 25% and currently represented by a Hispanic Republican. ' ' Petitioners’ 

alternative is less compact, would still feature a combined Black and Hispanic CVAP below 25%, 

and would lean Democratic solely because White voting patterns differ between the current and 

proposed configurations. jn short. Petitioners’ plan rebalances partisan composition while 

maintaining a materially similar minority share, further underscoring its partisan design. 

Ex. B (Expert Report of Dr. John Alford [“Alford Report”]) at 7. 
Id. at 6. 
Id. at 8 

^^Id. at 14-15. 
Id. at 14. 

at 15. 
13 Id. 
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Mr. Bryan’s demographic and redistricting report demonstrates that Petitioners’ illustrative 

district for CD-11 is inferior to the enacted plan on multiple traditional criteria: compactness, 

respect for political geography, communities of interest, and differential core retention. Mr. 

Bryan shows that the enacted CD- 11 is a nearly perfectly compact district anchored by Staten 

Island with direct connection into Brooklyn via the Verrazzano Bridge, whereas the illustrative 

district extends five miles by water to lower Manhattan, connecting distinct populations only by 

ferry. On multiple empirical measures (including Reock, Polsby-Popper, Convex-Hull, and 

Schwartzberg), Petitioners’ proposed district is less compact and fails an “eyeball” assessment 

relative to the enacted map.'" 

Mr. Bryan also documents that the illustrative district fractures political and neighborhood 

geographies to a significantly greater degree. Using current precinct files, he concludes that neither 

the 2021 nor the 2024 enacted plans split any current voting precincts, while Petitioners’ 

illustrative plan splits twelve precincts, without any showing that such splits were required to 

achieve population equality."' Both the enacted 2024 plan and the illustrative plan split two 

Neighborhood Tabulation Areas, but the illustrative district’s added precinct splits demonstrate its 

inferior adherence to political geography. 

Critically, the illustrative plan achieves its purported “minority influence” not by enhancing 

Black or Latino representation, but by substantially reconfiguring—and reducing—the Asian 

community’s representation in CD-11 while modestly increasing the White, non-Hispanic share. 

Under the enacted plan, Asians are the largest minority group in both CD-10 and CD-11, with 

Ex. A (Bryan Report) at " 196-205. 
Id. 160-163. 

^^Id. 157-159. 
19 ij «« 1 zn 1 Al Id. 160-163. 
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roughly equal population presence.2® Under Petitioners’ proposal, the Asian population is 

significantly increased in CD- 10 and significantly decreased in CD-11, amounting to a gutting of 

the largest single minority CVAP in CD-11. Mr. Bryan’s analysis shows that the illustrative plan 

moves 31.5% of CD-I 1 CVAP overall, but a disproportionate 57.1% of Asian CVAP, compared to 

only 12.9% of Any-Part-Black CVAP, highlighting the targeted redistribution of the Asian 

community.2^ In net, the illustrative district significantly increases White, non-Hispanic CVAP in 

CD-11, only fractionally increases Any-Part-Black and Hispanic CVAP, and sharply lowers Asian 

representation. This reconfiguration undercuts Petitioners’ claimed minority-influence rationale 

and aligns more with partisan objectives. 

Election performance further confirms the partisan thrust of Petitioners’ remedial map. 

Under the enacted plan, CD-11, with a combined Black and Hispanic CVAP near 23%, elected a 

Republican in 2020, 2022, and 2024. By contrast, Mr. Bryan’s analysis shows that Petitioners’ 

illustrative plan would make CD- 11 a “dead heat” while maintaining materially similar combined 

Black-and-Latino CVAPv" This shift arises because the proposal moves heavily Democratic 

precincts into CD- 11 and moves Republican-leaning precincts out, not because it meaningfully 

changes Black or Latino voting strength. Mr. Bryan concludes it is “difficult to arrive at any other 

conclusion than [that] Cooper’s draw benefits Democrats because of an increase in White, 

non-Hispanic Democrats - and not because of the fractional changes to the two smaller minority 

populations in and around the district. 

III. Democrats’ prior efforts to gerrymander CD-11 

20 Id. Tf 56. 
Id. Tf 56. 
Id. 194, 201. 
Id. Tf 63 
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Significantly, this case appears to be part of a continuing partisan project to gerrymander 

Staten Island’s seat. Democratic map-drawers have repeatedly targeted the Staten Island-based 

seat for partisan gain. In 2022, Democratic leaders in Albany introduced a proposed congressional 

map that the New York Times described as “an aggressive reconfiguration of the state’s 

congressional districts led by Democratic lawmakers, creating clearer opportunities to flip several 

House seats ... as Democrats strain to maintain their congressional majority in a difficult political 

environment.”^^ That plan would have swept the district away from more conservative South 

Brooklyn neighborhoods and into “wealthy liberal” enclaves like Park Slope and Sunset Park—an 

alignment widely criticized as partisan and culturally incoherent.^^ The Times also reported how 

Democrats’ pursuit of a safer path to flip CD-11 directly drove other contortions on the map, 

including the infamous “Jerrymander[ed]” configuration of adjacent NY-10. As described, the 

interborough routing of NY- 10 was “pushed sharply north and rerouted” specifically “to meander 

its way” around a redesigned CD-I 1 that extended from Staten Island into Bay Ridge, Sunset Park, 

and Park Slope, with the goal of advantaging “whichever Democrat runs against Representative 

Nicole Malliotakis.”^’ 

That recent history aligns with Petitioners’ current ask to detach CD-11 from Brooklyn 

communities linked by bridge and instead annex Lower Manhattan across five miles of open water. 

Predictably, this contortion flips the district’s partisan performance without materially changing 

the Black and Latino voting population. 

STANDARD 

Ex. C, Katie Glueck, Park Slope and Staten Island: An Unlikely Political Marriage, The New 
York Times, February 21, 2022. 
25 Id. 
2*' Ex. D, Nicholas Frandos, HowN. Y. Democrats Came Up With Gerrymandered Districts on Their 
New Map, The New York Times, January 31, 2022. 

Id. 
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In a special proceeding such as this, “[t]here shall be a petition, which shall comply with 

the requirements of a complaint in an action” (CPLR 402). To survive a motion to dismiss under 

CPLR 3211(a)(7), the complaint must plead enough facts to state a claim to relief that is plausible 

on its face (A.M.P. v Berjamin, 201 AD3d 50 [3d Dept 2021]). While the Court must accept the 

facts alleged as true and accord Petitioners every favorable inference, “bare legal conclusions and 

factual claims which are flatly contradicted by the evidence are not presumed to be true on such a 

motion” (Palazzolo v Plerrick, Feinstein, LLP, 298 AD2d 372, 372 [2d Dept 2002] [collecting 

cases]; Struggs v Wells Fargo Bank, N.A., 87 Mise 3d 1226(A) [Sup Ct Richmond County 2025]). 

“Dismissal of the complaint is warranted if the plaintiff fails to assert facts in support of an element 

of the claim, or if the factual allegations and inferences to be drawn from them do not allow for an 

enforceable right of recovery” (Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d 137, 141-

142 [2017]). 

ARGUMENT 

I. The 2024 Map is entitled to a strong presumption of constitutionality 

As a statutory enactment, the 2024 plan “enjoys a strong presumption of constitutionality. 

To rebut that presumption, the party attempting to strike down a statute as facially unconstitutional 

bears the heavy burden of proving beyond a reasonable doubt that the statute is in conflict with the 

Constitution” (People v Viviani, 36 NY3d 564, 576 [2021] [internal citations and punctuation 

omitted]). Courts “strike them down only as a last unavoidable result” (White v Cuomo, 38 NY3d 

209, 216 [2022] [internal citation and punctuation omitted] , quoting Matter cf Van Berkel v Power, 

16 NY2d 37, 40 [1965]). In addition, the party challenging a statute “bear[s] the substantial burden 

of demonstrating that in any degree and in every conceivable application, the law suffers wholesale 

constitutional impairment” (id. [internal citation and punctuation omitted]). 

11 
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Petitioners cannot satisfy this burden because they allege only that the 2024 map for CD-

11 violates one of the “principles” under Article III, § 4(c), namely, § 4(c)(1), which states that 

“districts shall not be drawn to have the purpose of, nor shall they result in, the denial or 

abridgement” of minority voting rights. Petitioners fail to address any of the other principles set 

forth in § 4(c)(2)-(6). On this basis alone. Petitioners cannot meet their “heavy burden” and the 

Petition must be dismissed (^ee, e.g., Cohen v Cuomo, 35 Mise 3d 478, 484 [Sup Ct, New York 

County 2012], CjJd, 19 NY3d 196 [2012 [dismissing challenge to redistricting plan because the 

petitioners failed to rebut presumption of constitutionalityJ).^^ 

Moreover, the presumption of constitutionality is not the only burden Petitioners must 

overcome. All acts of official duty, including the creation of a redistricting plan, are presumed to 

be in accordance with law and officials are presumed to have not done “anything contrary to 

[their] official duty, or omit anything which [their] official duty requires to be done” (People v 

Dominique, 90 NY2d 880, 881 [1991]; see also Matter of Steinberg, 137AD2dllO, 114[lstDept 

1988]). This presumption of regularity can only be overcome by “substantial evidence” rebutting 

the presumption, which Petitioners have failed to present here (Dominique, 90 NY2d at 881]). 

In sum, as detailed below, this proceeding should be dismissed, as a matter of law and 

without a trial, because Petitioners wholly fail to prove beyond a reasonable doubt that the 2024 

plan is unconstitutional. 

II. As a matter of law, the NYVRA standard does not apply to Article III, § 4(c) 

In fact. Petitioners’ Illustrative Map (Cooper Aff. Fig. 1 & F-1) indisputably violates several of 
the Article III, § 4(c) principles, including that “[e]ach district shall be as compact in form as 
practicable” (§ 4 [c] [4]) and “maintenance of cores of existing districts, existing political 
subdivisions, . . . and of communities of interest” (§ 4[c][5]). 

12 
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The federal VRA applies to CD-11 and every other voting district in the United States 

(Bartlett v Strickland, 556 US 1,18 [2009] [“Heightening these concerns even further is the fact 

that § 2 (of the federal VRA) applies nationwide to every jurisdiction that must draw lines for 

election districts required by state or local law”] [emphasis added]; Harkenrider v Hochul, 38 

NY3d 494, 519, n 13 [2022] [noting that the requirements in Article III, § 4 “supplement the long¬ 

standing constitutional constraints on redistricting embodied in the State Constitution requiring, to 

the extent practical, that districts ‘contain as nearly as may be an equal number of inhabitants,’ 

‘consist of contiguous territory,’ and be ‘as compact in form as practical’ and those required by 

federal law—such as conformity with the ‘one person, one vote’ principle and with the federal 

Voting Rights Act”] [internal citations omitted]). This means that congressional, assembly, and 

senate elections are governed by the federal vote dilution protections under the federal constitution 

and federal VRA as interpreted by the Supreme Court in Thornburg v Gingles (478 US 30 [1986]) 

and its progcny v'' 

Under Gingles, a plaintiff asserting a vote dilution claim must demonstrate that a voting 

district “thwarts a distinctive minority vote at least plausibly on account of race” (Allen v Milligan, 

599 US 1,19 [2023] [internal quotation marks omitted]). To satisfy this prima facie standard, the 

plaintiff must show three preconditions: (1) “[t]he minority group must be sufficiently large and 

compact to constitute a majority in a reasonably configured district;” (2) “the minority group must 

be politically cohesive;” and (3) the “majority group must vote sufficiently as a bloc to enable it 

While the Supreme Court observed that “States that wish to draw crossover districts are free to 
do so” it cautioned that they may only do so “where no other prohibition exists” (Bartlett v 
Strickland, 556 US 1, 24 [2009]) . The Supreme Court also rejected the contention that failure to 
create a crossover district “violates” Constitution, holding “only that there is no support for the 
claim that § 2 can require the creation of crossover districts in the first instance” (idj. 
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to usually defeat the minority group’s preferred candidate” (Wis. Legislature v Wis. Elections 

Comm’n, 595 US 398, 402 [2022]). 

The plaintiff’s burden does not end with satisfying these preconditions. Next, the court 

must consider the “totality of circumstances” to determine whether the political process is equally 

open to minority voters” (Gingles, 478 US at 45). 

Here, Petitioners do not contend that the express terms of Article III, § 4(c) are inconsistent 

with the federal VRA or that they require a less exacting standard than Gingles}^ Yet, Petitioners 

urge that the “best approach is for this Court” to ignore the Gingles standard to which Article III, 

§ 4(c) is expressly subject and instead incorporate the vote dilution framework set forth in the 

subsequently enacted NYVRA, which by its express terms applies only to local elections. 

Petitioners do so because they cannot prove that, under the Gingles standard, the 2024 map 

of CD-11 unlawfully dilutes minority \olc.'" Indeed, Petitioners cannot satisfy Gingles first 

precondition because it is undisputed that the population of Black and Latino voters in CD-11 is 

not sufficiently large and compact to constitute a majority in any reasonably configured dislricl. ' ' 

Petitioners shamelessly acknowledge that they rely on the NYVRA because it “loosens two of [the 

Gingles standard’s] requirements by requiring petitioners to show either racially polarized voting 

For example. Petitioners argue that the NYVRA “sweeps more broadly than federal law” but 
fail to compare Article III, § 4(c) to the federal VRA or the Gingles standard, much less argue that 
Article III, § 4(c) “sweeps more broadly than federal law” or otherwise provides a different 
standard (Petitioners’ Mem. at 7-8). 

Id. at 2. 
Petitioners neither alleged nor demonstrated that their “Illustrative Map”, which joins Staten 

Island with lower Manhattan, satisfies the Gingles standard. As discussed in detail, ir.fra, Point III, 
Petitioners cannot meet this burden. 
See Petitioners’ Mem. at 16 (arguing that the NYVRA “loosens” the first Gingles precondition); 

Report of William Cooper (NYSCEF Doc. No. 62) T| 50. 
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or the totality of the circumstances factors, and by allowing them to show that vote dilution could 

be cured through a crossover or ‘influence’ district. 

Petitioners’ attempt to ignore the plain and unambiguous language of Article III, § 4(c) and 

engraft a standard contained in a subsequently enacted statute fails, as a matter of law, because it 

violates long-settled principles of constitutional and statutory construction. Accordingly, 

Petitioners’ claim should be dismissed as a matter of law and without a trial. 

A. By its express terms, Article III, § 4(c) must be interpreted in accordance with 
federal law, not New York statutes, including the NYVRA 

“When language of a constitutional provision is plain and unambiguous, full effect should 

be given to the intention of the framers as indicated by the language employed and approved by 

the People” (King v Cuomo, 81 NY2d 247, 253 [1993] [cleaned up]). “Effect must be given to the 

intent as indicated by the language employed. Especially should this be so in the interpretation of 

a written Constitution, an instrument framed deliberately and with care, and adopted by the people 

as the organic law of the State” (Settle v Van Evrea, 49 NY 280, 281 [1872] [emphasis 

added]).Here, Article III, § 4(c) expressly directs that it be applied “[sjulject to the requirements 

of the federal constitution and statutes and in compliance with state constitutional requirements” 

(emphasis added). Thus, on its face, the provision is governed by federal law and the NY 

Constitution—not by New York statutes—and it says nothing of the \ YVR A.'' 

The words “subject to” are unambiguous and, as “used in their ordinary sense, mean 

subordinate to, subservient to or limited by” (Peters v Smolian, 49 Mise 3d 408, 423 [Sup Ct, 

Suffolk County 2015], ejd 154 AD3d 980 [2d Dept 2017]; see also Auburn & S. Electric R. Co. v 

Petitioners’ Mem. at 16 (emphasis in original). 
Nor could it have referenced the NYVRA, much less could the framers or the people have 

contemplated that it would be subject to the NYVRA’s standards, since the NYVRA was enacted 
eight years later. 

15 
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Hoadley, 119 Mise 94, 97 [Sup Ct 1922], CjJd 206 AD 653 [4th Dept 1923] [“the term means 

‘charged with,’ or ‘subservient to’”]; Raw Silk Trading Co. v Katz, 201 AD 713, 716 [1st Dept 

1922] [“The words ‘subject to’ have a well-defined meaning by legal interpretation.”]). 

The Court of Appeals construes “words of ordinary import with their usual and commonly 

understood meaning, and in that connection ha[s] regarded dictionary definitions as useful 

guideposts in determining the meaning of a word or phrase” (Yaniveth R. ex rel. Ramona S. v LTD 

Realty Co., 27 NY3d 186, 192 [2016] [internal citations and punctuation omitted]). Merriam-

Webster defines the phrasal verb “subject to” as “affected by or possibly affected by 

(something)”(Merriam-Webster Online Dictionary, subject to [https://www.merriam-

webster.com/dictionary/subject%20to]). 

This plain meaning is controlling. New York law gives full effect to unambiguous 

constitutional text and does not permit interpretive gloss that expands or alters the people’s chosen 

language. As the Court of Appeals has emphasized, “[cjourts do not have the leeway to construe 

their way around a self-evident constitutional provision” (Matter cf King, 81 NY2d at 253; see 

also Harkenrider, 38 NY3d at 509 [“[O]ur starting point must be the text”]). Rather, “[i]n 

construing the language of the Constitution as in construing the language of a statute, [the Court 

of Appeals] look[s] for the intention of the People and give to the language used its ordinary 

meaning” (TTarkenrider, 38 NY3d at 509 [internal citation and punctuation omitted]). This 

principle forecloses Petitioners’ request to read into Article 111, § 4(c) the standards of the 

subsequently enacted NYVRA. 

The text of Article 111, § 4(c) draws two deliberate lines. First, it subjects redistricting to 

federal constraints—“the requirements of the federal constitution and statutes”—thereby 

incorporating federal equal protection and Voting Rights Act obligations, as it must (see Schneider 
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V Rockefeller, 31 NY2d 420, 427 [1972] [“The Federal constitutional requirement of substantial 

equality of population among legislative districts is pre-eminent and our State constitutional 

requirements must be harmonized with the Federal standard.”]). There can be no dispute that 

federal law constrains redistricting. As the Court of Appeals observed in Harkenrider, the NY 

Constitution not only embodies “longstanding constitutional constraints on redistricting” but also 

“those required by federal law — such as conformity with the ‘one person, one vote’ principle . . . 

and with the federal Voting Rights Act” (Harkenrider, 38 NY3d at 519 n 13 [internal citations and 

punctuation omitted]). 

Second, at the state level. Article 111, § 4(c) is subject to “state constitutional requirements,” 

not the requirements of state “statutes,” such as the subsequently enacted NYVRA. The 

juxtaposition is dispositive. Where the framers and the voters intended to incorporate statutes, they 

said so—at the federal level only. Where they intended state constraints, they specified 

“constitutional” requirements, but omitted statutes. Reading Article 111, § 4(c) to import state 

statutory standards would rewrite the clause, collapse the voters’ textually distinct references to 

“federal . . . statutes” and “state constitutional requirements,” and violate the canon that a 

constitutional provision must be given effect rather than rendered surplusage (^Hcjfman v New York 

State Independent Redistricting Comm., 41 NY3d 341, 359 [2023] [“Indeed, our well-settled 

doctrine requires us to give effect to each component of the [constitutional] provision or statute to 

avoid a construction that treats a word or phrase as superfluous”] [citations and internal quotations 

omitted]). 

Redistricting jurisprudence confirms that Article 111, § 4(c) ’s “subject to” clause means 

what it says: federal law controls where it applies, and state constitutional requirements govern 

beyond that. In Wolpcjf v Cuomo, the Court of Appeals upheld deviations from state redistricting 
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requirements where necessary to comply with federal equal-population and federal Voting Rights 

Act mandates—underscoring that the federal Constitution and federal VRA provide the operative 

external constraints contemplated by Article III, § 4(c) (80 NY2d 70, 77-78 [1992] [“The issue 

before us on these appeals is not whether the Senate redistricting plan technically violates the 

express language of the State Constitution. No one disputes that such a technical violation has 

occurred, and in Matter cf Orans, we recognized that such violations were inevitable if the 

Legislature was to comply with Federal constitutional requirements.”]; see also Harkenrider, 38 

NY3d at 519 n 13 [noting that the NY Constitution is constrained by “the federal Voting Rights 

Act”]). 

B. As a subsequently enacted statute, the NYVRA cannot, as a matter of law, modify 
Article III, § 4 of the Constitution 

New York law also bars the Legislature from altering or enlarging constitutional standards 

by statute. “The Constitution is the supreme law of the state” (Browne v City cfNew York, 213 AD 

206, 211 [1st Dept 1925], CjJd 241 NY 96 [1925]). As such, the Constitution: 

is higher in authority than any law, direction, or order made by any body or any 
officer assuming to act under it, since such body or officer must exercise a delegated 
authority, and one that must necessarily be subservient to the instrument by which 
the delegation is made. In any case of conflict, the fundamental law must govern, 
and the act in conflict with it must be treated as of no legal validity” 

(id., quoting Cooley, Constitutional Limitations [7th Ed., pg. 76]). 

The Legislature is without power to amend the Constitution absent ratification by the 

people (NY Const art. XIX, § 1; Browne, 213 AD at 222 [“It has been decided many times that the 

provisions of a Constitution which regulate its amendment are not directory but mandatory, and 

that a strict observance of every substantial requirement is essential to the validity of the proposed 

amendment.”]). 
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Petitioners’ demand that this Court engraft the NYVRA into Article III, § 4(c) clearly 

violates these principles. In effect, they ask this Court to make a substantive change to the 

Constitution’s framework that may be made only by constitutional amendment. Petitioners’ theory 

would invert that hierarchy by allowing a 2022 statute to supply controlling standards for a 2014 

constitutional amendment that carefully delineates the bodies of law to which it is subject. 

In support of their strained theory. Petitioners rely solely on People v Harris (77 NY2d 434 

[1991]) for the proposition that “[t]he Court of Appeals has held that when interpreting the scope 

of a state constitutional provision, courts may look to ‘[sjtate statutory or common law defining 

the scope of the individual right in question’”^^ (id. at 438). Petitioners’ quotation of Harris, 

however, omitted the Court of Appeals’ key limitation; namely, that courts may look to “any 

preexisting'” state statutory or common law in assessing the scope of the right (id. [emphasis 

added]). This is significant because Petitioners cite no authority for the novel proposition that 

courts may use a subsequently enacted statute to discern the intent of the People as embodied in a 

previously adopted constitutional provision, nor could they (see generally Nassau Ins. Co. v 

Guarascio, 82 AD2d 505, 515 [2d Dept 1981] [noting that subsequent amendments generally 

cannot be considered as indicating the intention of the Legislature in adopting earlier statutes]).^’ 

Petitioners’ Mem. at 15. 
Petitioners also did not offer any authority for the proposition that, because a statute and 

constitutional provision are supposedly similar in scope, the subsequently enacted statute’s specific 
analytical framework must be applied to the earlier adopted constitutional provision (Petitioners’ 
Mem. at 16-17). Nor is there any basis to use the NYRVA as an interpretive guide, since Petitioners 
do not dispute that Article III, § 4(c) is plain and unambiguous. Thus, the Court may discern the 
People’s intent without resort to extrinsic aids, including subsequently enacted statutes (Statutes § 
76; Roth v Michelson, 55 NY2d 278, 283 [1982] [“[A] primary principle of statutory interpretation 
is that legislative intent, when unobscured by ambiguity or inconsistency, is to be determined by 
taking the legislative language literally”]). 
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As a state statute, the NYVRA cannot override the NY Constitution’s plain text. Regardless 

of its independent scope or remedies in local and municipal elections, the NYVRA cannot define, 

modify, or expand the constitutional standards under Article III, § 4(c). Petitioners’ request to apply 

NYVRA’s standards to interpret the NY Constitution disregards the provision’s plain language, 

collapses its deliberate federal-versus-state structure, and contravenes bedrock principles of New 

York constitutional law. This Court should reject that request and apply Article III, § 4(c) as 

written: subject to the requirements of the federal Constitution and federal statutes, including the 

federal VRA. 

C. Under the maxim expressio unius est exclusion alterius there is an irrefutable 
inference that the Legislature intended to omit congressional elections from the 
NYVRA 

The interpretive maxim expressio unius est exclusion alterius means “the expression of one 

is the exclusion of others” (Statutes § 240; see also Matter cf 1605 Book Ctr., Inc. v Tax Appeals 

Trib. cf State cfN.Y., 83 NY2d 240, 245-46 [1994]). Under this canon of construction, “where a 

law expressly describes a particular act, thing or person to which it shall apply, an irrefutable 

inference must be drawn that what is omitted or not included was intended to be omitted or 

excluded” (People v Page, 35 NY3d 199, 206-07 [2020]). Courts apply this maxim where, as is 

the case with Article III, § 4(c) and the NYVRA, the words of the constitution or statute “are free 

from ambiguity and express plainly, clearly and distinctively the legislative intent” so that “the 

intent of the Legislature [may] be discerned from the language of the statute . . . without resort to 

extrinsic materials such as legislative history or memoranda” (Matter cf Rochester Community 

Sav. Bank v Bd. cf Assessors cf City cf Rochester, 248 AD2d 949, 950 [4th Dept 1998], Iv. denied, 

92NY2d811 [1998]; Silver vPataki, 3 AD3d 101, 107 [1st Dept 2003] [applying maxim to Article 

VII, § 4 of the New York State Constitution]). 
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Article III, § 4(c) states that it is “fsJulJect to the requirements of the federal constitution 

and statutes and in compliance with state constitutional requirements” (emphasis added). The 

provision conspicuously omits any reference to state statutes. Thus, “an irrefutable inference must 

be drawn that” the Legislature and the People intentionally excluded state statutes from the 

requirements to which Article III, § 4(c) are subject (Statutes § 240; see generally County cf 

Niagara vDaines, 96 AD3d 1433, 1435 [4th Dept 2012] [rejecting State’s proposed interpretation 

of Social Services Law § 365]). 

Similarly, to the extent Petitioners manufacture a challenge to the CD-11 map under the 

NYVRA, the maxim also bars expansion of the plain and unambiguous language of that statute. 

By its express terms, the “loosened requirements” for a voter dilution claim under the NYVRA, 

are limited to a “board of elections or political subdivision” (Election Law § 17-206 [2] [a]). Had 

the Legislature intended to extend the “loosened requirements” to congressional, assembly, or 

senate elections, it would have expressly done so in the statute (Matter cf Marian T., 36 NY3d 44, 

51 [2020] [“Had the Legislature intended to limit judicial discretion in that manner, it would have 

said so in the statute”]; Pearson v Pearson, 81 AD2d 291, 294 [2d Dept 1981] [rejecting proposed 

construction of Domestic Relations Law § 170(5) and noting that “had the Legislature intended 

any such result, it would have so stated in the statute”]; see generally Statutes § 74 [“A court cannot 

by implication supply in a statute a provision which it is reasonable to suppose the Legislature 

intended intentionally to omit; and the failure of the Legislature to include a matter within the 

scope of an act may be construed as an indication that its exclusion was intended”]). 

Since the Legislature did not, there is an irrefutable inference that the Legislature intended 

to omit or exclude congressional, assembly, and senate elections from the NYVRA and its 

analytical framework (Golden v Koch, 49 NY2d 690 [1980] [holding that restrictions on the New 
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York City Mayor’s power to vote on budget modifications “is limited only in the specific instances 

delineated” in the New York City Charter]). 

Petitioners’ contention that there is a risk of inconsistent application of voter dilution 

standards because the “more robust protections” in the NYVRA apply only to municipal and local 

elections^ confirms that this is a purely legislative matter. This is an issue created by the 

Legislature which the courts cannot address, let alone remedy—only the Legislature may do so. 

(Davis V State, 54 AD2d 126, 129 [3d Dept 1976] [“[I]f the legislature had intended the statute to 

include the matter in question, it would have been easy for them to have said so and to have 

expressly included it”] [quoting Statutes § 74]; see also Rodriguez v Pataki, 308 F Supp 2d 346, 

352 [SDNY 2004] [“New York’s . . . redistricting laws are well within the purview and political 

prerogative of the State Legislature], CjJd 543 US 997 [2004]). If the Legislature wishes to extend 

the NYVRA to congressional, assembly, and senate elections it must first persuade the People to 

amend the NY Constitution and it also must amend the NYVRA. Until then, voter dilution claims 

under Article III, § 4(c) are subject to the federal VRA and the Gingles standard.^^ 

D. The NYVRA cannot supply the standard because Article III, § 4 is “subject to” the 
federal constitution, and the NYVRA is unconstitutional 

Even if the NY Constitution authorized this Court to look to state statutes for the standard 

under Article III, § 4(c), the NYVRA would not qualify because it is unconstitutional under both 

the federal and state constitutions, to which Article III, § 4(c) is expressly subject. 

Petitioners’ Mem. at 2, 18. 
Even if the Legislature amended the NYVRA to extend its analytical framework to 

congressional, assembly and State senate elections. Petitioners’ Illustrative Map still would fail 
under Article III, § 4(c) since it unquestionably violates § 4(c)(3) (“[e]ach district shall be as 
compact in form as practicable”) and § 4(c)(5) (requiring consideration of “the maintenance of 
cores of existing districts, of preexisting political subdivisions, . . . and of communities of 
interest”). 
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Laws, such as the NYVRA, that “sort voters on the basis of race are by their very nature 

odious” (Wisconsin Legislature v Wisconsin Elections Commn., 595 US 398, 401 [2022] [internal 

citation and punctuation omitted]). The Equal Protection Clause of the Fourteenth Amendment 

expressly prohibits the States from making any law that “den[ies] to any person within its 

jurisdiction the equal protection of the laws” (US Const amend. XIV, § 1)."^ “Any exception to the 

Constitution’s demand for equal protection must survive a daunting two-step examination known 

... as ‘strict scrutiny’” (Students for Fair Admissions, Inc. v President and Fellows cf Harvard 

Coll., 600 US 181, 206 [2023] [citations omitted]). Satisfying strict scrutiny requires that the racial 

classification furthers “compelling governmental interests” and, if so, “whether the government’s 

use of race is ‘narrowly tailored’—meaning ‘necessary’—to achieve that interest” (id. at 207). 

The NYVRA necessarily triggers strict scrutiny because, on its face, it classifies voters by 

race (see Election Law § 17-204 [5] [defining “Protected class” as people “who are members of a 

race, color, or language-minority group”]; § 17-206 [2] [a] [providing that apolitical subdivision 

may not “use any method of election having the effect of impairing the ability of members of a 

protected class to elect candidates of their choice or influence the outcome of elections”], [c] [iv] 

[permitting the “combin[ing] of members of “more than one protected class”]; see also Students 

for Fair Admissions, Inc., 600 US at 206). These inherently racial inquiries—whether voting is 

“racially polarized” and whether certain racial populations are able to “elect candidates of their 

choice”— mean that compliance with the NYVRA requires a political subdivision to sort its voters 

by race and “distribute[] burdens or benefits on the basis of individual racial classifications” 

The NY Constitution also includes an Equal Protection Clause. The Equal Protection Clauses 
under the NY Constitution and the US Constitution are coextensive and interpreted under the same 
framework (Myers v Schneiderman, 30 NY3d 1, 13 [2017] [“Our State’s equal protection 
guarantees are coextensive with the rights protected under the Federal Equal Protection Clause”]). 
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(Parents Involved in Community Schools v Seattle School Dist. No. 1, 551 US 701, 720 [2007]). 

Even worse, those benefits and burdens—the ability or inability to elect one’s candidate of 

choice—impact voting, a right “of the most fundamental significance under our constitutional 

structure” (Illinois State Bd. cf Elections v Socialist Workers Party, 440 US 173, 184 [1979]). 

The NYVRA cannot survive strict scrutiny because it neither furthers a compelling state 

interest nor is it narrowly tailored. A compelling state interest requires more than a “generalized 

assertion of past discrimination”—there must be “identified discrimination” established by a 

“strong basis in evidence” (Shaw v Hunt, 517 US 899, 909 [1996] [internal citations and 

punctuation omitted]). On its face, however, the NYVRA does not purport to address that interest. 

It expressly disclaims any requirement to show intentional discrimination (Election Law § 17-206 

[2] [c]), and instead imposes liability absent any “identified discrimination” upon the common 

occurrence of “racially polarized voting” (id. § 2 [b] [i]). And its generalized goals—avoiding 

disparate impact and increasing minority electoral success—are untethered to any 

contemporaneous, jurisdiction-specific record. In effect, the NYVRA requires no past or present 

racial discrimination, meaning it makes racial distinctions in the absence of any identifiable 

interest, much less a compelling one. 

In keeping with this lack of guardrails, the NYVRA sweeps far beyond any demonstrated 

need. It lacks the safeguards necessary to make it “narrowly tailored” to achieving its interest 

(Students for Fair Admissions, Inc., 600 US at 207). In fact, the NYVRA was quite obviously 

drafted to circumvent the Gingles framework. It expressly rejects the Gingles preconditions by, 

inter alia, prohibiting courts from considering compactness for the purposes of liability, 

“combin[ing]” members of different minority groups, and imposing liability based on the mere 

presence of “racially polarized voting” (Election Law § 17-206 [2] [b], [c]). This shows that 

2352a 
31 of 46 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:49 PM] no. 164002/2025 
NYSCEF DOC. NO. 122 RECEIVED NYSCEF: 12/08/2025 

NYVRA’s drafters not only failed to consider less restrictive alternatives but intentionally crafted 

the NYVRA to avoid constitutional constraints. 

The consequences of the NYVRA and Petitioners’ theory prove it is not narrowly tailored. 

Under Petitioners’ liability theory, the NYVRA’s practical effect is to convert any 

Republican-leaning district that contains even a modest number of protected class voters into a 

compelled “crossover” or “influence” district engineered to elect Democrats, irrespective of 

whether there is any contemporaneous, jurisdiction-specific evidence of vote suppression or 

dilution. Dr. Alford’s analysis shows that the performance gains touted in the Petitioners’ 

illustrative configurations do not stem from creating any genuine minority “ability to elect” 

district—indeed, the minority citizen share remains well below a majority—but from merely 

swapping White (and some Asian) Republicans for White Democrats to manufacture a 

Democratic-leaning seat, i.e., a partisan, not racial, reconfiguration.^^ As Dr. Alford explains, with 

“no lower bound on the proportion of minority voters needed, any Republican leaning district with 

any minority population ... is subject to the same legal liability,” enabling lawsuits to force 

wholesale re-drawing of Republican-leaning seats into Democratic-leaning crossover districts 

across Long Island and the lower Hudson Valley by importing more Democratic voters from 

adjacent areas. '" That one-way partisan ratchet—unmoored from compactness, neutral criteria, or 

the Gingles framework—confirms the statute is not narrowly tailored to remedy an identified, 

compelling interest, but instead functions as a device to achieve partisan gerrymanders under the 

pretext of race. Adopting Petitioners’ interpretation would not only bless this blatant 

gerrymandering, but also “unnecessarily infuse race into virtually every redistricting, raising 

Ex. B (Alford Report) at 13-14. 
42 Id. at 15. 
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serious constitutional questions” (Bartlett, 556 US at 21, quoting League cf United Latin Am. 

Citizens v Perry, 548 US 399, 446 [2006]). 

III. Petitioners’ proposed map is a blatantly unconstitutional partisan gerrymander that 
yiolates traditional redistricting principles 

Petitioners’ proposed reconfiguration of CD-11 is a textbook partisan gerrymander 

prohibited by the NY Constitution that cannot be reconciled with core redistricting principles. 

As the Court of Appeals explained, the 2014 Amendments “include certain substantive 

limitations on redistricting, including an express prohibition on partisan gerrymandering, 

commanding that ‘[djistricts shall not be drawn to discourage competition or for the purpose of 

favoring or disfavoring incumbents or other particular candidates or political parties’” 

(Harkenrider, 38 NY3d at 518, quoting NY Const, art III, § 4 [c] [5]). The Court also explained 

the amendments require that “redistricting, to the extent possible, maintain cores of existing 

districts, pre-existing political subdivisions — such as counties, cities, and towns — and 

communities of interest” (id. at 518 n 13), and, further, that these “requirements supplement the 

longstanding constitutional constraints on redistricting embodied in the State Constitution 

requiring, to the extent practical, that districts ‘contain as nearly as may be an equal number of 

inhabitants,’ ‘consist of contiguous territory,’ and be ‘as compact in form as practicable’” z//. at518 

n 13, quoting NY Const, art III, § 4 [c] [2] - [4] [emphasis added]). 

Petitioners ask this Court to ignore these constitutional requirements by importing the 

NYVRA’s analytic framework into Article III. This is wrong as a matter of law. Article III governs 

congressional maps and sets out binding, ordered criteria—equal population, contiguity, 

compactness, and preservation of cores, political subdivisions, and communities of interest— 

alongside the explicit ban on partisan purpose. Petitioners’ proposed map impermissibly discards 
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compactness, fractures precincts, and pursues partisan performance on the fatally flawed theory 

that the NYVRA’s standards govern congressional redistricting. When properly considered under 

the Constitution’s framework. Petitioners’ proposal fails. 

A. Petitioners’ proposal is a pretext for a partisan gerrymander 
Petitioners’ map is not a neutral adjustment to better reflect demographic realities; it is a 

surgical political project that transforms the only Republican-held congressional district in New 

York City into, at best, a toss-up by relocating large blocs of voters along unmistakably partisan 

lines. 

Bryan’s analysis of Cooper’s Illustrative Plan confirms this point. Under the 2024 map, 

CD-11 is geographically coherent and electorally stable, and its minority CVAP profile has been 

steady across the post-census cycles. Cooper’s wholesale reconfiguration, by contrast, targets 

electoral performance through two coordinated moves: exporting a large set of 

Republican-performing precincts out of CD-11 and importing heavily Democratic precincts from 

Lower Manhattan across five miles of open w aler. ' ’ In 2024, the precincts Cooper removes voted 

approximately 80% Republican across federal contests, while the precincts he imports from CD- 10 

voted about 58% Democratic. Bryan’s precinct-level analysis shows that, under Cooper’s plan, 

CD-11 shifts from a 64.1% Republican result in 2024 to an inorganically engineered “dead heat.”^^ 

That is partisan line-drawing by any meaningful measure. Petitioners’ suggestion that this 

“competitiveness” is a virtue ignores that Article III forbids drawing districts to encourage or 

discourage competition (NY Const, art. Ill, § [c] [5] [“Districts shall not be drawn to discourage 

Ex. A (Bryan Report) 63, 192 
Tf 193. 

Id. 1[T|62, 189, 194. 
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competition or for the purpose offavoring or dii favoring incumbents or other particular candidates 

or political parties”] [emphasis added]). 

Moreover, Petitioners’ asserted “remedy” does not improve minority opportunity. Alford 

confirms that, in both the enacted 2024 CD-11 and Cooper’s illustrative map, the combined 

Black-and-Latino CVAP remains under one-quarter of the district and changes only marginally 

under Petitioners’ plan. '*' Al the same time. Cooper’s plan increases White non-Hispanic CVAP in 

by about 2.6 percentage points, yields only small upticks for Black and Hispanic CVAP, and 

sharply reduces Asian CVAP—the largest single minority group in CD-11—by roughly 4.6 

percentage points (from about 17.0% to 12.4%). Those shifts are inconsistent with a bona fide 

minority-protection remedy. 

Bryan’s differential-core-retention analysis shows who is actually being moved to effect 

Petitioners’ design. Between the enacted plan and Cooper’s plan, approximately 31.5% of CD-11 

CVAP is relocated overall—but 57.1% cf Asian ClAP is moved out of CD-11, compared to only 

12.9% of Any-Part-Black CVAP and roughly 26-28% of White non-Hispanic CVAP The targeted 

removal of the largest minority group from CD-11, coupled with only fractional changes to 

Petitioners’ preferred coalition components, further aligns with partisan engineering. 

The nakedly partisan goal of Petitioners’ proposal is confirmed by its electoral effects. As 

Alford and Bryan explain. Petitioners’ plan accomplishes its supposed minority remedy by 

shipping out heavily Republican-performing precincts from CD- 11 for substantially more 

Democratic precincts, converting a 2024 Republican margin of about 64.1% into a contrived 

Ex. B (Alford Report) at 7. 
Ex. A (Bryan Report) at " 197, 199. 

28 

2356a 
35 of 46 



[FILED: NEW YORK COUNTY CLERK 12/08/2025 11:49 PM] 
NYSCEF DOC. NO. 122 

INDEX NO. 164002/2025 

RECEIVED NYSCEF: 12/08/2025 

near-tie. That is not minority-rights remediation; it is partisan gerrymandering dressed in 

civil-rights rhetoric. 

In short, Petitioners’ minority-rights narrative cannot be reconciled with the empirical 

evidence that their plan: (i) only modestly alters Black-and-Latino CVAP, (ii) materially increases 

White non-Hispanic CVAP, (hi) significantly diminishes Asian CVAP and removes a majority of 

Asian CVAP from CD-11, and (iv) severely degrades compactness and communities of interest— 

all while producing the precise partisan performance shift Petitioners seek. 

B. Cooper’s map flunks compactness 

“[Rjeapportionment is one area in which appearances do matter” (Shaw v Reno, 509 US 

630, 647 [1993]). New York law requires congressional districts to be contiguous and “as compact 

in form as practicable” (NY Const., Art III § [c] [4]). Compactness has long been a feature of the 

NY Constitution’s “anti-gerrymander provisions” (Schneider v Rocktfeller, 31 NY2d 420, 429 

[1972]). 

Compactness refers to the geographical shape of a district. “Bizarrely shaped” districts are 

not compact (Bush v Vera, 517 US 952, 979 [1996]). While districts “need not be drawn in the 

form of geometric figures or perfect circles,” they should “be as compact as practicable” (Matter 

cf Bay Ridge Community Council, Inc. v Carey, 103 AD2d 280, 282 [2d Dept 1984], CjJd, 66 NY2d 

657 [1985]). The constitutional requirement for compactness gives the Legislature discretion to 

account for “existing political subdivision lines, topography, means of transportation and lines of 

communication,” but it “forbid[s] a complete departure” (Schneider, 31 NY2d at 429). 

Petitioners’ proposed CD-11 radically departs from an otherwise compact district. The 

enacted CD-11 joins Staten Island and adjacent Brooklyn via the Verrazzano Bridge—an 
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alignment that is geographically coherent, functionally contiguous, and reflective of long-standing 

travel, commuting and service corridors. 

Cooper’s map violates these principles. It stretches a tentacle across approximately five 

miles of Upper New York Bay to annex Lower Manhattan, which is reachable only by ferry. On 

all standard metrics, this destroys CD-ll’s compactness. Bryan’s analysis reflects a Reock score 

drop from approximately 0.52 to 0.30 and a Polsby-Popper decline from about 0.57 to 0.28. '^ 

Moreover, the “eyeball test for irregularities” confirms what the numbers show—an elongated, 

irregular district that reaches across open water to grab distant, dense electorates for partisan gain 

(Alpha Phi Alpha Fraternity Inc. v Rc,jfensperger, 700 F Supp 3d 1136, 1255 [ND Ga 2023]). 

Incredibly, Cooper tries to salvage this by averaging compactness scores for the separate 

land pieces he stitches together. This approach “lacks both precedent and logic” and is not accepted 

in the scientific community as \ alid.'" As Bryan explains: 

To defend his creative manipulation of conventional compactness measurements. 
Cooper relies on a novel and counterintuitive narrative that the compactness of his 
Illustrative Plan should be considered as two separate pieces. This is illogical - since 
a necessary criterion for all redistricting endeavors is contiguity of geographic 
space. One cannot simply ignore areas that are either unpopulated or consist solely 
of water to improve compactness measures.'' 

In other words, compactness is assessed for the district as drawn, not, as Cooper suggests, by 

disaggregating land patches and ignoring the open space between them. 

Bryan further explains that Cooper’s novel approach to compactness results in absurdities: 

If Cooper’s logic is held, what are the practical limits? Could Staten Island 
potentially be connected to the Bronx via the East River? Going further, what about 
the highly compact Poughkeepsie City (nearly 90 miles up the Hudson), which has 
a 35.4% Black population and 22.5% Hispanic population?— Or perhaps Hudson 
City (130 miles up the Hudson), with 16.5% Black population and 10.4% Hispanic 

Ex. A (Bryan Report) 141, Table V.C.2. 
145-147. 

50 Id. at Tf 109. 
51 ja ot «T 1 no Id. atTf 109. 
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Population?— Those are connected to Staten Island by water? The actual 
compactness scores of those combinations would be effectively zero - but by 
Cooper’s logic, the compactness would be acceptable - because each distant 
individual piece is compact. 

Since Cooper’s compactness analysis is not generally accepted by the scientific community, it 

should be rejected as unreliable. 

C. Cooper’s plan fractures political geography and communities of interest 

The NY Constitution also directs map-drawers to “consider the maintenance of existing 

districts, of preexisting political subdivisions, . . . and of communities of interest” (NY Const, art. 

Ill, § 4 [c] [5]). Core retention “is simply a demographic accounting of the movement of persons 

from one district to another brought about by redistricting. A CRA is a way of quantifying precisely 

how a realignment affects the continuity of representation among a district’s residents. ' 

The enacted 2024 plan satisfies core retention requirements. Using current precincts, it 

splits none. Cooper’s Illustrative map, however, jettisons twelve current precincts without any 

population-equality necessity. Petitioners thus cannot claim any improvement on this measure. 

Petitioners’ map also disserves the Asian community, which is the largest minority 

community of interest in CD-I I Bryan demonstrates that Asians are the single largest minority 

eVAP in both CD-10 and CD-I 1 under the enacted map and are nearly evenly distributed between 

the two. Cooper’s plan radically disrupts this balance, ballooning the Asian population in CD-10 

to roughly 224,000 and slashing it in CD-11 to about 105,000, while physically severing 

52 Id. at 136. 
52 Id. at Tf 146. 

Id. atTf 132. 
55 Id. at 55 

Id. at Tf28. 
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contiguous concentrations of Chinese residents in Lower Manhattan and reattaching Chinatown to 

distant, demographically dissimilar Brooklyn neighborhoods. 

Cognizant of this major flaw, Petitioners assert that their plan “unite[s]” Chinese-American 

communities, but the data show the opposite: it relocates and dilutes Asian CVAP in CD-11 and 

stitches disparate neighborhoods across non-Asian corridors. 

Petitioners’ proposed plan objectively is not compact, fails the core retention analysis, and 

divides communities of interest. Taken together, these failings “have sufficient probative force to 

call for an explanation” (Karcher v Daggett, 462 US 725, 755 [1983] [STEVENS, J., concurring]). 

IV. Petitioner’s proposed plan fails because it cannot satisfy Ginsles 

The standard here should be the Supreme Court’s framework in Gingles, not the NYVRA, 

because Article III, § 4 is expressly “[sjubject to the requirements of the federal constitution and 

statutes.” In fact, as discussed above, the NYVRA cannot provide the standard because the NY 

Constitution expressly omits state statutes from the laws by which it is governed. 

Applying the Gingles framework for section 2 of the federal VRA also makes far more 

sense because Gingles was established law at the time the 2014 Amendments were enacted, and 

Article III, § 4(c) closely tracks Section 2 of the federal VRA in both its phrasing and test. Section 

2 prohibits voting practices that “resultlJ in a denial or abridgement” of the right to vote based on 

race, and a violation “is established if, based on the totality cf circumstances, it is shown that 

members of a protected class “have less opportunity than other members of the electorate to 

Id. at 28. 
^^Id. at T[ 145. 
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participate in the political process and to elect representatives cf their choice” (52 USC § 10301 

[a], [b] [emphasis added]). 

Article 111, § 4(c) is materially parallel. It provides that district lines shall not “result in, the 

denial or abridgement” of minority voting rights, and must be drawn so that, “based on the totality 

c f the circumstances, racial or minority language groups do not have less opportunity to participate 

in the political process . . . and to elect representatives cf their choice” (emphasis added). Given 

these similarities, and the established body of federal law existing at the time the 2014 

Amendments were ratified, application of Gingles to Article 111, § 4(c) is the only sensible choice. 

The Supreme Court has interpreted section 2 of the federal VRA as prohibiting vote dilution 

(Wisconsin Legislature, 595 US at 402, citing Thornburg v Gingles, 478 US 30, 46-51 [1986]). In 

Gingles, the Supreme Court provided exactly what Petitioners seek here: “a framework for 

demonstrating a violation of that sort” (id. at 402). Since Article 111, § 4(c) is expressly subject to 

“the federal constitution and statutes,” and section 2 of the federal VRA tracks the language of that 

constitutional provision, the Supreme Court’s Gingles framework is not just the most logical 

standard, but also the only legal one. 

Under Gingles, a plaintiff must first satisfy three “preconditions”: “(1) The minority group 

must be sufficiently large and compact to constitute a majority in a reasonably configured district, 

(2) the minority group must be politically cohesive, and (3) a majority group must vote sufficiently 

as a bloc to enable it to usually defeat the minority group’s preferred candidate” (Wisconsin 

Legislature, 595 US at 402, citing Gingles, 478 US at 50-51). Only when these preconditions are 

satisfied does a court proceed to considering the “totality of circumstances to determine ‘whether 

the political process is equally open to minority voters’” (id. at 402, quoting Gingles, 478 US at 
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79). Satisfaction of the Gingles preconditions is thus “necessary but not sufficient” to prove vote 

dilution (id. at 402). 

With respect to the first precondition, “[a] district will be reasonably configured ... if it 

comports with traditional districting criteria, such as being contiguous and reasonably compact” 

Allen V Milligan, 599 US 1,18 [2023]). There is no liability for vote dilution where “because of 

the dispersion of the minority population, a reasonably compact majority-minority district cannot 

be created” (Bush v Vera, 517 US 952, 979 [1996]). In other words, “if a reasonably compact 

district can be created, nothing in § 2 requires the race-based creation of a district that is far from 

compact” (id.). This is because the purpose of the first precondition is to “establish that the 

minority has the potential to elect a representative of its own choice in some single-member 

district” (Growe v Emison, 507 US 25, 40 [1993]). 

Here, when properly considered under the Gingles framework. Petitioners’ vote dilution 

claim fails out of the starting gate. It is undisputed that the Black and Latino voting population in 

CD-11 is neither sufficiently large nor compact to constitute a majority in any reasonably 

configured district. The Black and Latino population within CD-11 is concentrated along Staten 

Island’s north shore and includes only 199,394 voters,^^ or 25.7% of the total CVAP/'" with Black 

voters constituting only 7.4% and Latino voters constituting only 18.3%.^^ Even assuming, 

arguendo, that combining Black and Latino voters is legally permissible (Petteway v Galveston 

County, 111 F4th 596, 599 [5th Cir 2024] [holding that combining minority groups for so-called 

“coalition claims” is impermissible]), the combined population in CD- 11 is too small and disperse 

Ex. A (Bryan Report) 88, Table IV.E.l. 
^^Id. atT[8L 

Id. at pg. 31, Table IV.G.2 (2024 Plan Total Population Percentages: 13 Districts in and Around 
NYC). 
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to create a reasonably configured majority-minority district e.g.,Reed v Town cf Babylon, 914 

F Supp 843, 868 [EDNY 1996] [rejecting vote dilution claim where African-American population 

constituted only 13.3% of the voting-age population, were divided into three separate 

concentrations separated by significant white populations and geographic barriers, and creation of 

a majority-minority district would require “a minimum of about 94% of the entire African-

American population of the Town” to be placed in a single district]). 

V. Even if the NYVRA applied. Petitioners claim fails because they have not 
established that their preferred candidates “would usually be defeated” 

Under section 2(b)(ii) of the NYVRA, a plaintiff alleging vote dilution in a district-based 

election system must make a threshold showing that “candidates . . . preferred by members of the 

protected class would usually be defeated” and either (A) racially polarized voting or (B) under 

the “totality of the circumstances, the ability of members of the protected class to elect candidates 

of their choice or influence the outcome of elections is impaired.” 

This Court should give the phrase “usually be defeated” its plain and ordinary meaning— 

namely, that candidates preferred by the protected class would regularly or almost always lose. 

“[T]he text of a provision ‘is the clearest indicator of legislative intent and courts should construe 

unambiguous language to give effect to its plain meaning’” (Matter cf Albany Law School v New 

York State Cjf. cf Mental Retardation and Dev. Disabilities, 19 NY3d 106, 120 [2012] [internal 

citation omitted]). Where a term is undefined. New York Courts “construe words of ordinary 

import with their usual and commonly understood meaning” and often rely on “dictionary 

definitions as useful guideposts in determining the meaning of a word or phrase” (Yaniveth R. ex 

rel. Ramona S. v LTD Realty Co., 27 NY3d 186, 192 [2016]). 

“Usually” should be construed in accordance with its common usage. “Usually” is defined 

as (1) “[ojrdinary; customary” and “[ejxpected based on previous experience, or on a pattern or 
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course of conduct to” by Black’s Law Dictionary, (2) “in the way that most often happens” by the 

Cambridge Dictionary, and (3) “according to the usual or ordinary course of things : most often: as 

a rule” in the Merriam-Webster Dictionary (Black’s Law Dictionary, usual [12th ed. 2024]; 

Merriam-Webster Online Dictionary, usually [https ://www.merriam-

webster.com/dictionary/usually]; Cambridge Online Dictionary, usually 

[https://dictionary.cambridge.org/dictionary/english/usually]). In other words, “usually” refers to 

events that occur customarily, normally, or with consistent frequency. 

Nothing in the NYVRA supplies a technical definition of “usually,” and no contextual cue 

suggests a specialized or idiosyncratic meaning. To the contrary, the statute’s structure and purpose 

confirm that the phrase functions as a threshold indicator of systemic electoral disadvantage—i.e., 

a condition in which candidates of choice for the protected class do not merely lose occasionally 

or sporadically, but are defeated as a matter of course. Reading “usually” to mean “regularly” or 

“almost always” calibrates the threshold to capture entrenched patterns of defeat while avoiding 

any distortion that would trivialize the standard (e.g., by equating “usually” with “sometimes”). 

Additionally, in the context of a district-based system, the Court should consider whether 

the preferred candidates are “usually” defeated across the entirety of the district, not just the 

particular district being challenged. Section 2(b)(ii) is directed at vote dilution in a “district-based 

election system,” which, by definition, is a method of election implemented through a multi¬ 

district plan. In this context, the threshold question whether minority-preferred candidates “would 

usually be defeated” should be evaluated across the plan as a whole, not confined to outcomes in 

a single electoral district. A single-district snapshot cannot capture whether the districting scheme 

systematically impairs the protected class’s electoral opportunity—it speaks only to local partisan 

lean or candidate-specific dynamics. A plan-wide assessment, by contrast, asks the right question: 
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whether, in the ordinary course, the design and interaction of districts result in the recurring defeat 

of the protected class’s candidates of choice. 

Focusing narrowly on one district would misread the statutory threshold and produce an 

unworkable rule. In any jurisdiction with normal political geography, some districts will naturally 

lean toward a party or coalition that is not the protected class’s candidate of choice—that alone 

does not evidence dilution. If a single-district showing sufficed, the statute would mandate 

reengineering every partisan-leaning district whenever minority-preferred candidates lose there, 

regardless of whether the plan overall affords genuine electoral opportunity elsewhere. That is not 

what the NYVRA provides. The statute targets systemic dilution—patterns where the protected 

class’s candidates of choice are regularly or almost always defeated across the map—not the 

ordinary operation of political preference within one safely partisan district. 

Here, looking at New York’s congressional map as a whole, the preferred candidates of 

Black and Latino voters are not “usually defeated.” In the 2018 election, under the pre-2020 census 

map, every one of the thirteen House seats in and around New York City elected a Democrat, 

including CD-I 1 The 2020 election was also a “landslide” for Democrats across the state, except 

that CD-I 1 swung to the republican candidate. In 2022, under the newly drawn maps, all but two 

House seats in and around New York City elected a Democrat.^^ Anj jn 2024, under the second 

set of new maps, all but CD-11 elected Democrats. | n total, from 2018 to 2024, the congressional 

map has largely favored Democrat candidates: of fifty-two House races in and around New York 

City, Democrats won forty-eight.^^ 

Ex. A (Bryan Report) *118. 
atTf 178. 

^4 Id. at Tf 179. 
Id. at 181. 
Id. at 190. 
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CONCLUSION 

For the foregoing reasons, Respondents respectfully request that this Court deny the relief 

sought in the Petition, dismiss this proceeding, and grant such other and further relief as this Court 

deems just and equitable. 

Dated: December 8, 2025 
Albany, New York Cullen and Dykman llp 

By: A/ Nicholas J. Faso 
Nicholas J. Faso, Esq. 
Christopher E. Buckey, Esq. 
80 State Street, Suite 900 
Albany, New York 12207 
(518) 788-9440 
nfaso@cullenllp . com 
cbuckey@cullenllp.com 

Attorneys for Respondents 
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CERTIFICATE OF COMPLIANCE 

The undersigned counsel hereby certifies pursuant to the word count stipulation in this 

action that, with the exception of the caption, table of contents, table of authorities, and signature 

block, the foregoing memorandum contains 11,153 words, based on the calculation made by the 

word-processing system used to prepare this document. 

I certify that no generative artificial intelligence program was used in the drafting of any 

affidavit, affirmation, or memorandum of law contained within the submission. 

Dated: December 8, 2025 
Albany, New York 

/s/ Nicholas J. Faso 
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INTEREST OF AMICI CURIAE 

Amici are national and New York-based civil rights and racial justice groups with extensive 

experience litigating racial vote dilution claims and developing voting rights policy under state 

and federal laws in New York and around the United States. Amici include groups that were among 

the principal architects of the John R. Lewis Voting Rights Act of New York (“NYVRA”). Amici 

and the communities that they serve have a significant interest in ensuring that there are clear and 

manageable standards for assessing racial vote dilution claims under the constitution and laws of 

the State of New York. Amici include counsel who litigated many of the precedent-setting racial 

vote dilution claims in the U.S. Supreme Court and New York federal courts e.g. Alexander 

V SC State Corf cf the SIAACP, 602 US 1 [2024]; Allen v Milligan, 599 US 1 [2023]; Thornburg v 

Gingles, 478 US 30 [1986]; Clerveaux v E. Ramapo Cent. Sch. Dist., 984 F3d 213, 233 [2d Cir 

2021]; Favors v Cuomo, 39 F Supp 3d 276 [ED NY 2014]; Puerto Rican Legal Dtfense & Educ. 

Fund V Gantt, 796 F Supp 681 [ED NY 1992]). Amici also include the counsel who litigated the 

first racial vote dilution challenge to a redistricting plan under the NYVRA (New York 

Communities for Change v County cf Nassau, Index No. 602316/2024 [Sup Ct, Nassau County]), 

which included allegations that the challenged map diluted the electoral influence of Asian voters 

in the greater New Hyde Park area. Although the case was resolved by a settlement implementing 

a new map prior to a final judgment on the merits (id. NYSCEF Doc No. 370), Amici’s experience 

developing the law and evidence supporting those influence dilution allegations can be of 

assistance to the Court here. 

INTRODUCTION 

New York recognizes two types of racial vote dilution: (1) the traditional dilution of a 

minority group’s opportunity to elect their candidates of choice and (2) the dilution of a minority 
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group’s electoral influence. Although related, these two racial vote dilution claims address distinct 

harms and are subject to distinct analyses. An opportunity-to-elect claim addresses a minority 

group’s inability to elect their preferred candidate to office. By contrast, an influence claim 

addresses the harm to a minority group who cannot necessarily elect their preferred candidate to 

office, but who has enough votes to make them a consequential member of winning coalitions. In 

an influence claim, minority groups must show that but for the challenged electoral scheme, the 

minority group could at least get a “foot in the door” to get the attention of other groups and elected 

officials. As the State Respondents note, “States are free to adopt greater voting rights protections 

than provided by federal law” and can decide as a matter of legislative choice to use crossover or 

influence districts, regardless of whether they are protected by the federal Voting Rights Act 

(“VRA”) (NYSCEF Doc No. 95 at 4-5 [citations omitted]). 

Moreover, these racial vote dilution claims are analytically distinct from partisan 

gerrymandering claims or other claims that seek to maximize partisan advantage. In racial vote 

dilution cases, the experiences of racial minorities with racial discrimination are central to the legal 

doctrine. These claims are essential to addressing some of the deepest and most pernicious forms 

of discrimination e.g. Singleton v Allen, 782 F Supp 3d 1092, 1270-72 [ND Ala 2025] 

[describing how a total lack of electoral opportunities for a Black community resulted in it facing 

“intense poverty” that “is extreme by any measure and so primitive that it often startles people”]). 

Although racial vote dilution claims sometimes have partisan consequences, racial minorities are 

not harmed every time minority voters are placed in a district that does not elect a candidate of 

their preferred political party. Neither the NYVRA nor VRA require the maximization of partisan 

advantage. To the contrary, efforts to maximize partisan advantage in redistricting have led to 

racial vote dilution (see e.g. Pepe v County cf Albany, 94 F Supp 3d 302, 317-18, 348-49 [ND NY 
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2015] [finding that a Democratic-controlled legislature “packed” Black voters into a few districts 

in order to protect white incumbents]; Coads v Nassau County, 86 Mise 3d 627 [Sup Ct, Nassau 

County 2024] [denying summary judgment to county on claims that redistricting plan enacted by 

Republican-controlled legislature packed and cracked Black, Latino, and Asian voters in enacting 

a partisan gerrymander]). 

Accordingly, Amici write to address three issues. 

First, Amici provide definitions of the different species of opportunity-to-elect claims and 

influence claims. Amici show that New York law should treat protections against influence 

dilution as distinct from opportunity-to-elect dilution. Among other things, in an influence claim, 

fewer people are affected and the quantum of political power at issue is less than in opportunity-

to-elect claims. As a result, the threshold showing for demanding a change to a map to satisfy an 

influence claim must necessarily be different than the showing for demanding a change pursuant 

to an opportunity-to-elect claim. As a prudential matter, carefully defining influence dilution 

claims enables mapmakers to honor protections against opportunity-to-elect dilution while 

balancing those protections with traditional districting concerns. 

Second, Amici write to provide the Court with some considerations that could inform a 

manageable standard for assessing influence dilution claims under New York law in cases where 

the plaintiff challenges a redistricting scheme and proposes another redistricting scheme as a 

remedy.^ State Respondents have taken the position that the state constitution protects against 

racial vote dilution to a greater extent than federal law, and may protect against influence dilution. 

But the State Respondents have declined to propose a standard for either form of racial vote 

As opposed to, for example, a NYVRA case in which a plaintiff challenges a village redistricting 
scheme and proposes an at-large ranked-choice scheme or other non-districting remedies. 
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dilution.^ Amici, therefore, propose standards for adjudicating both opportunity-to-elect dilution 

and influence dilution claims. Amici recognize that such standards must provide effective guidance 

for governments, voters, and courts to assess liability. 

Lastly, Amici identify the ways in which courts have ensured that racial vote dilution 

claims remain distinct from partisan gerrymandering claims. Courts have long made clear that 

racial vote dilution should not be an avenue for partisan maximization. Amici ’s standards for 

influence and crossover claims seek to address this concern. 

Amici’s proposed standards for the Court’s consideration are consistent with federal 

constitutional law, focus on the vindication of the rights of minority voters, respect state traditional 

districting principles in proving both the cause of dilution and its remedy. Such a standard is 

necessary as courts may and will increasingly need to analyze dilutions of political participation 

for emerging cohesive minority groups under both the NYVRA and the New York State 

Constitution. 

ARGUMENT 

I. Influence Dilution and Opportunity-to-Election Dilution are Distinct Forms of 
Racial Vote Dilution with Distinct Remedies. 

Racial vote dilution occurs when a challenged electoral system “operate[s] to minimize or 

cancel out the voting strength of racial minorities in the voting population” (Thornburg v Gingles, 

478 US 30, 46-48 [1986] [cleaned up]). “The theoretical basis for this type of impairment is that 

where minority and majority voters consistently prefer different candidates, the majority, by virtue 

2 To be clear. Amici do not address whether the state constitution provides a cause of action for 
influence dilution. Instead, as discussed below, because influence dilution claims are cognizable 
under the NYVRA and local redistricting statutes. Amici assume such a cause of action exists 
under the state constitution and propose standards for addressing influence dilution claims under 
the circumstances common to both constitutional and statutory redistricting claims. 
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of its numerical superiority, will regularly defeat the choices of minority voters” (id. at 48). One 

way this happens is when states and local governments use district-based methods of 

representation in which district lines concentrate certain voters into one or more districts, which 

decreases the power of those constituents’ votes and “packs” their electoral power into too few 

districts (id. at 46 n.l 1). Another way this happens is by officials separating minority voters in a 

way that diminishes their voting power because they cannot impact election outcomes in any 

district, which is known as “cracking” (id. at 46). Under either racial vote dilution tactic, minority 

voters in one district have less power to impact the outcome of an election than non-minority voters 

do. 

A. Opportunity-to-Elect Claims and Remedies. 

Federal and state law protect against racial vote dilution. To prove a racial vote dilution 

claim, plaintiffs typically need to show that the district lines were drawn in a way that resulted in 

an unequal opportunity for a racial minority group to participate in the political process and elect 

their preferred candidate (see Allen v Milligan, 599 US 1, 25-26 [2023]). These types of claims are 

known as opportunity-to-elect claims. Plaintiffs seek remedies that redraw district lines so that 

harmed voters’ ability to elect candidates of their choice is no longer impaired. In this context, the 

phrase “elect a candidate of choice” refers to minority voters’ ability to elect their preferred 

candidate, even a member of their group if they so choose (see Rural W. Tennessee A fr-Am Ajfairs 

Council V Sundquist, 209 F3d 835, 840 [6th Cir 2000] [“[T]he Voting Rights Act’s guarantee of 

equal opportunity is not met when “[c]andidates favored by blacks can win, but only if the 

candidates are white.” (quotation omitted)]). Opportunity-to-elect claims can arise in three types 

of districts: (1) districts in which a single minority group constitutes a majority of the electorate 

and are able to elect their candidates of choice; (2) “coalition districts,” in which multiple. 
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politically cohesive minority groups who together constitute a majority of the electorate are able 

to elect their candidates of choice; and (3) “crossover districts,” in which a racial minority group 

is so sufficiently large and politically cohesive, that it is able to elect its candidates of choice with 

the support of a small but reliable group of voters from the racial majority group. 

B. Influence Dilution Claims and Remedies. 

A related but distinct ability-to-elect claim is an influence-dilution claim. Influence dilution 

occurs when an electoral scheme makes negligible the voting strength of a group who would 

otherwise be a consequential participant in building competitive electoral coalitions Engstrom, 

supra note 3, at 2-3). Under that claim, racial minority voters lack the numbers to be able to elect 

their candidate of choice over the preferences of other groups (id.). But when their community is 

not cracked into disparate districts or overly packed in a single district, the minority group is 

sufficiently large and politically cohesive, such that candidates and other groups should be 

interested in appealing to their voters. An influence district is one in which a racial minority group 

lacks the opportunity to necessarily elect their most preferred candidate, but the racial group does 

have an opportunity to play an essential role in a competitive general election coalition (see 

Engstrom, supra note 3, at 7). 

5 See Richard L. Engstrom, Redistricting: Ir.Jluence Districts—A Note cf Caution and a Better 
Measure, at 2, University of California, Berkeley Law School, The Chief Justice Earl Warren 
Institute on Law and Public Policy [May 2011] [“Engstrom”], 
https://www.nysenate.gov/sites/default/files/admin/structure/media/manage/filefile/a/2024-
11 /c 19. -richard-1, -engstrom-redistricting-influence-districts-a-no te-of-caution-and-a-better-
measure-may-201 l.pdf. Dr. Engstrom’s article is part of the Legislative Record for the NYVRA, 
which is available on the website of the New York State Senate. See New York State Senate, 
Legislative Record - John R. Lewis Voting Rights Act cf New York (NYVRA) [June 20, 2022] 
https://www.nysenate.gov/newsroom/articles/2022/zellnor-myrie/legislative-record-john-r-lewis-
voting-rights-act-new-york 
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Influence districts are a recognized and legitimate method of protecting against racial vote 

dilution (id.). The government’s refusal to draw an influence district can result in an “unfair 

disadvantage to [minority] voters in the exercise of the most important right in our democracy, and 

the purpose of the VRA is to prevent discrimination in the exercise of the right to vote” (Metts v 

Murphy, 347 F3d 346, 361 [1st Cir 2003], on reh ’g en banc, 363 F3d 8 [1st Cir 2004]). New York 

courts have recognized the viability of these claims (see, e.g., Coads v Nassau County, 86 Mise 3d 

627, 655 [Sup Ct, Nassau County 2024] [finding that the plaintiffs claim of vote dilution alleging 

that district lines concentrated a group of voters into only a few districts so that they could not 

ultimately influence the outcome of an election was a material factual issue]; Clarke v Town cf 

Newburgh, 2025 WL 3235042 [2025] [affirming that the NYVRA specifically allows for remedies 

that might allow for minorities to influence the outcome of elections without their constituting a 

majority in a single-member district]; Serratto v Town cf Mount Pleasant, 86 Mise 3d 1167 [Sup 

Ct, Westchester County 2025] [recognizing the inability to influence the outcome of an election 

as within the zone of interests protected by the NYVRA]). As the State Respondents note, the State 

Constitution may provide a cause of action against influence dilution (NYSCEF Doc No. 95 at 2-

3). 

II. New York’s Protections Against Influence Dilution in Redistricting Must Be 
Reconciled with Protections Against Opportunity-to-Elect Dilution and Other 
Redistricting Criteria. 

New York’s state constitutional standards for statewide redistricting, as well as statutory 

standards for local redistricting, contain protections against racial vote dilution and offer other 

important criteria for drawing maps that provide fair legislative representation (see NY Const art 

III, § 4 [providing standards for statewide redistricting plans]; see e.g. Municipal Home Rule Law 

[MHRL] § 34[4] [providing standards for county legislature redistricting plans]). New York’s 
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redistricting criteria generally align with those that federal courts have identified as “traditional 

districting criteria” (Milligan, 599 US at 20 [referring to compactness, contiguity, and respect for 

existing political subdivisions]), with New York’s notable addition of prohibitions on partisan 

gerrymandering, incumbency protection, and discouraging competition (see NY Const art III, § 

4[c][5]). Redistricting plans under the state constitution balance all of these considerations and 

resolve the tensions among them to give wide berth to avoiding racial predominance, which occurs 

when “race was the predominant factor motivating the legislature's decision to place a significant 

number of voters within or without a particular district” (Alabama Legislative Black gero v 

Alabama, 575 US 254, 272 [2015] [citation omitted]). 

In addition to balancing protections against racial vote dilution and other traditional 

districting principles, mapmakers must also balance the tension between protections against the 

dilution of minority groups’ opportunities to elect their candidates of choice and protections 

against influence dilution. This tension animated the 2006 amendment to the federal VRA that 

effectively overruled the holding of Georgia v Ashcrcft, which raised concerns that jurisdictions 

would seek to break down effective opportunity-to-elect districts into more districts with low 

probabilities of electing minority candidates of choice."^ New York law and prudential concerns 

favor resolving any such tension in its redistricting criteria by treating influence dilution as a 

secondary consideration to compliance with protections against opportunity-to-elect dilution. 

First, the text of both the state constitutional and statutory redistricting standards for 

protecting against racial vote dilution expressly protect against the dilution of minority voters’ 

opportunity “to elect representatives of their choice” (NY Const art III, § 4[c][l]; see e.g. MHRL 

539 US 461, 480 (2003), superseded by Fannie Lou Hamer, Rosa Parks, and Coretta Scott King 
Voting Rights Act Reauthorization and Amendments Act of2006, Pub L No. 109-246 § 5, codified 
as amended at 52 USC § 10304[b]. 
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§ 34[4][b]). As the State Respondents’ brief explains, this provision of the state constitution may 

protect against influence dilution (NYSCEF Doc No. 95 at 3), but regardless, this express language 

should give primacy to protections against opportunity-to-elect dilution over implicit protections 

against influence dilution. 

Like the state constitution, reconciliation of the NYVRA’s protections in redistricting cases 

also requires prioritizing protections against the opportunity-to-elect dilution over influence 

dilution and providing distinct standards for each. The text of the NYVRA makes clear that the 

law protects against the impairment of members of a protected class’s “ability ... to elect their 

candidates of choice” and, distinctly, their ability “to influence the outcome of elections” (Election 

Law § 17-2O6[2]).5 To bring a successful claim for either, a plaintiff must show that the harm is 

the “result of vote dilution” (Id.). The statutory text expressly provides some common framework 

for both types of vote dilution claims—that is, proof of inequity of electoral opportunities under a 

totality of the circumstances inquiry, which, where practicable, includes evidence that racially 

polarized voting usually defeats the protected class’s candidate (Election Law § 17-206 [2] [a] & 

[b]). This proof of systemic racial inequity in elections is required regardless of whether a vote 

dilution plaintiff is challenging an at-large method of election or a single-member districting 

scheme. 

The NYVRA’s legislative record shows the law leaves space for the courts to develop 

manageable standards for inflation dilution claims, in particular, anticipating that the California 

5 Due to the diversity of election practices in the thousands of local governments in New York 
State and the breadth of the statute’s applicability, from both a liability and remedial perspective, 
the NYVRA does not explicitly address the applicability of other districting principles. Instead, 
the NYVRA’s protections against racial vote dilution were drafted to strike a balance between 
providing state courts guidance in a complex field and adapting New York law in a way that can 
be applied to the wide variety of local government election practices across the state. 
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Supreme Court might provide such a standard in the then-forthcoming case of Pico Neighborhood 

Assn. V City cf Santa Monica, 15 Cal Sth 292 [Cal 2023].Although the Pico Court did “not decide 

the scope of the CVRA’s ability-to-influence prong in this case,” it recognized the prospect of “an 

influence [dilution] theory distinct from” and ‘broader than” a claim that a method of election 

dilutes a group’s “ability to elect their candidates of choice” (id. at 323-24). The distinction is that 

in an influence dilution claim—as compared to an opportunity-to-elect claim—the communities 

affected are smaller, the quantum of political power at stake is lesser, and the occasions for 

grouping or dividing those communities are more frequent. Treating protections against influence 

dilution as a secondary inquiry to compliance with protections against opportunity-to-elect dilution 

properly and manageably gives effect to all applicable redistricting criteria, whether as a 

constitutional or statutory matter. This approach is both consistent with New York’s canons of 

interpretation (see Statutes § 221) and has the salutary effect of ensuring that the proposed remedial 

plan includes reasonably configured districts that adhere to New York’s districting principles 

without race predominating (Robinson v Ardoin, 86 F4th 574, 595 [5th Cir 2023] [“The Supreme 

Court has implemented a high bar to racial gerrymander challenges, requiring a showing of racial 

predominance such that traditional redistricting criteria are subordinate to the racial 

consideration.”]). Moreover, as a prudential matter, this prioritization provides clear guidance to 

mapmakers, who are always faced with the task of reconciling a set of criteria in tension. And to 

the extent the protection of minority opportunity-to-elect and minority political influence are in 

tension, the conflict should be resolved in favor of avoiding the greater injury. 

Legal Defense Fund & New York Civil Liberties Union, Memorandum on Key Provisions cf the 
John R. Lewis Voting Rights Act cf New York (S.1046/A.6678) [May 31, 2022] at 10-12, 
https://www.nysenate.gov/sites/default/files/admin/structure/media/manage/filefile/a/2024-
1 l/nyvra-provisions-memo-ldf-nyclu-5-3 1 -22.pdf. 
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III. Amici Propose a Standard Applicable to Claims Alleging That a Redistricting Plan 
Dilutes Minority Electoral Influence. 

At present, there is no clear definition of influence claims in New York law. In this case, 

the Petition is unclear as to whether Petitioners are seeking to prove an influence claim or a 

“coalition crossover” claim generally Proposed Amicus Brief of Professors Ruth M. 

Greenwood and Nicholas O. Stephanopoulos, NYSCEF Doc No. 135 (“Professors Amicus”). 

Amici take no position on the viability of Petitioners’ claim here. 

To the extent the Court views this case as involving an influence claim, however. Amici 

believe that providing clear standards for influence claims prevents the concept of influence 

districts from being misapplied by courts and plaintiffs, or abused by elected officials (see 

Engstrom, supra note 3, at 7). For that reason. Amici propose that the Court adopt the following 

standard for identifying and proving racial vote dilution for an influence claim. 

Like all racial vote dilution plaintiffs, regardless of the challenged scheme or injury, a 

plaintiff in an influence dilution case must prove that (a) under the totality of circumstances, the 

protected class has less electoral opportunity than the rest of the electorate and (b) a “reasonable 

alternative policy” would effectively remedy the electoral impairment of the protected class. 

To satisfy the reasonable alternative policy prong, a plaintiff alleging the dilution of their 

group’s opportunity to elect a candidate of choice need only show—without reference to the 

challenged map—that it is possible to draw a reasonably configured majority-minority district or 

crossover district in which the minority group could usually (that is, more often than not) elect 

their candidate of choice. By contrast, for an influence claim, a plaintiff must propose a remedial 

plan that reasonably respects those principles comparably to the challenged plan. The plaintiffs 

illustrative plan for an influence claim must reveal that the challenged plan unreasonably 

fragments or concentrates a politically cohesive minority community in a way that is inconsistent 
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with objective districting principles like compactness, contiguity, and respect for municipal 

boundaries. The plaintiff would also have to show that their illustrative plan would remedy the 

deviation from New York’s established districting principles as well as the dilution of actual 

electoral influence by demonstrating some material net change in electoral outcomes. 

Under Amici’s proposed framework. New York courts can set a single standard for 

influence dilution claims where the plaintiff challenges a redistricting plan and proposes a 

redistricting plan as a remedy, which can be applicable for claims of this type brought under the 

state constitution, statutes setting local redistricting criteria, or the NYVRA. 

A. The Totality of Circumstances Inquiry for Influence Dilution Plaintiffs 
Challenging Redistricting Plans is the Same as for Other Racial Vote 
Dilution Claims. 

The State Constitution, the NYVRA, and other state redistricting laws each invite a totality 

of the circumstances inquiry into determining whether a protected minority group has unequal 

opportunities to participate in the political process and achieve electoral efficacy. The text of the 

State Constitution provides no other route to proving this element of racial vote dilution (see NY 

Const art III, § 4[c][l]). The totality of the circumstances inquiry need not be any different for 

influence dilution plaintiffs in redistricting cases like these than for any other racial vote dilution 

case, regardless of whether applying the federal VRA’s “Senate Factors” (Gingles, 478 US at 44-

45), or the NYVRA’s closely related version (Election Law § 17-206[3]). Both sets of factors are 

“non-exhaustive and non-exclusive” (Wright v Sumter County Bd. cf Elections & Registration, 

301 F Supp 3d 1297, 1312 [MD Ga 2018], Cjfd, 979 F3d 1282 [11th Cir 2020] ; see Election Law 

§ 17-206[3] [“Nothing in this subdivision shall preclude any additional factors from being 

considered, nor shall any specified number of factors be required in establishing that such a 

violation has occurred.”]). 
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The totality of circumstances in this context requires evidence that racially polarized voting 

usually defeats the preferred candidates of a politically cohesive minority group, which is the 

“linchpin of a vote dilution claim”’ Elizondo v Spring Branch Indep. Sch. Dist., 132 F Supp 

3d 488, 55 1 [SD Tex 2025] [quoting Westwego Citizens for Better Government v City cf Westwego, 

872 F2d 1201, 1207 [5th Cir 1989]). The totality of circumstances inquiry is well-suited to 

interrogating whether minority voters have been deprived of political influence for reasons 

primarily attributable to past or present discrimination (see e.g. Clerveaux, 984 F3d at 237-43 

[using these factors to prove the salience of race in the jurisdiction]).^ 

Part of why influence districts are meaningful as a tool to measure fair and equal political 

participation is that the concept acknowledges that politically cohesive and geographically 

compact communities, even if they do not make up a majority, may have a substantial impact on 

how their community’s policies and politics are decided. Courts can and should consider data on 

’ Although the NYVRA states as an element in racial vote dilution claims against redistricting 
plans proof of the totality of circumstances in the disjunctive with proof of racially polarized voting 
(Election Law § 17-206[2][b][ii]), the State Constitution expressly references only “based on the 
totality of circumstances” in its racial vote dilution protections (NY Const, art III, § 4[c][l]). The 
NYVRA was designed to address racial vote dilution and suppression in local government 
elections in this state—including villages, towns, and special purpose districts— where many 
jurisdictions have only one election district, which would make proof of racial voting patterns all 
but impossible and effectively immunize those jurisdictions against liability for racial vote dilution. 
That concern is inapplicable to statewide elections where there are thousands of election districts. 
Regardless, the NYVRA’s totality of circumstances inquiry is sufficiently capacious to incorporate 
proof of racially polarized voting that usually defeats the preferred candidate of the minority 
groups of interest wherever feasible. 

Importantly, and consistent with longstanding Second Circuit precedent, a finding of liability for 
racial vote dilution under New York law does not require a plaintiff to the prove that racial 
motivations are the cause of divergent racial voting patterns, as opposed to partisanship or other 
reasons (see id. at 232 [citing Goosby v Town Bd. cfTown cf Hempstead, 180 F3d 476, 493 [2d 
Cir 1999]; Election Law § 17-206[2][c][vi] [“evidence that voting patterns and election outcomes 
could be explained by factors other than racially polarized voting, including but not limited to 
partisanship, shall not be considered”]). 
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what proportion the minority group makes up of the legislator’s electoral constituency and whether 

the legislator’s voting record provides evidence that he or she is responsive to the minority group. 

Among other relevant legislative behavior, unresponsiveness might involve a lack of events or 

meetings held with the minority community and the failure to sponsor bills or policies on issues 

that are of particular importance to the relevant minority community e.g. Clerveaux, 984 F3d 

at 238-39; Goosby, 180 F3d at 495). 

B. The Reasonable Alternative Policy Element for an Influence Claim Requires 
a Showing that the Dilution is Attributable to the Challenged Map’s 
Deviation from Traditional Districting Principles and that a Remedial Plan 
Would Repair the Deviation while Remedying the Dilution. 

Whether under the New York Constitution, the NYVRA, or similar local legislative 

redistricting criteria, a plaintiff alleging an influence dilution claim under New York law should 

show that the challenged redistricting plan deviates from the applicable redistricting criteria in a 

way that unreasonably fragments or concentrates a politically cohesive minority group in a way 

that impairs their ability to exert actual electoral influence. A plaintiff makes this showing by 

presenting a reasonable alternative illustrative map that would remedy the dilution of influence by 

repairing the deviation from traditional principles, while otherwise respecting the state’s “objective” 

redistricting criteria of “compactness, contiguity, and respect for political subdivisions” (Shaw v 

Reno, 509 US 630, 647 [1993]). The focus is on these objective factors because traditional 

redistricting criteria can be “surprisingly ethereal and admit of degrees” (Bethune-Hill v State Bd. 

cf Elections, 580 US 178, 190 [2017] [cleaned up]). The Court should focus on only measurable 

factors to prevent the state or its localities from inventing or elevating bespoke redistricting 

principles, like core retention (Milligan, 599 US at 21-22), incumbent protection (League cf United 

Latin American Citizens v Perry [“LVLAC”] 548 US 399, 422 [2006]), or preferences for certain 
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communities (Singleton, 782 F Supp 3d at 1344), as a means of justifying or perpetuating electoral 

systems that result in racial vote dilution. 

Deviations from a state’s districting principles can be circumstantial evidence of racial 

discrimination in redistricting (see Connor v Finch, 431 US 407, 422-26 [1977] [concluding that 

“unexplained departures from the results that might have been expected to flow from . . . neutral 

guidelines can lead ... to a charge that the departures are explicable only in terms of a purpose to 

minimize the voting strength of a minority group.”]). A plaintiff can demonstrate this deviation by, 

for example, showing that a challenged plan’s cracking or packing of a minority community is 

attributable to ill-compact districts; unnecessary division of political subdivisions, or other clearly 

cognizable communities of interest; or a map’s extreme partisan favoritism, efforts to advantage 

incumbents, or discouragement of competition. Traditional redistricting principles have always 

sought to keep communities of interest intact and Amici ’s proposed standard focusing on these 

principles for influence dilution will ensure that emerging minority groups are not gratuitously 

denied the opportunity to “pull, haul, and trade to find common political ground” (Johnson v 

DeGrandy, 512 US 997, 1020 [1994]). 

Construing the reasonable policy alternative requirement in the context of influence 

districts resolves potential conflicts between influence and opportunity-to-elect dilution claims. 

The proposed standard for the Court to consider defuses concerns about racial predominance by 

focusing on the vindication of traditional districting principles in assessing both the cause of the 

influence dilution and its remedy. 
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C. An Illustrative Map Is an Effective Remedy for Influence Dilution when a 
Comparison to the Challenged Map Shows a Material Change in Election 
Outcomes That Reveals a Deprivation of Actual Electoral Influence. 

An influence dilution claim must consider whether the protected class members can 

actually “influence the outcome of elections” for their community under a remedial map (Election 

Law § 17-206[2][a]). Amici propose that there must be some comparison of the electoral impact 

the protected class of voters stand to have under a remedial districting plan as compared to the 

challenged plan. A group does not have “electoral influence,” after all, unless there are “real 

potential electoral consequences” to the ballots they cast.^ Satisfying this prong of the proposed 

standard shows that the electoral harm caused by the gratuitous cracking or packing at issue is 

concrete and significant. 

/. Material Net Change in Electoral hjficacy 

A diluted minority group must be able to demonstrate an increase in electoral efficacy 

under a proposed remedial influence district. “[PJotential influence is relevant to a determination 

of whether the group lacks a meaningful opportunity to participate in the electoral system” (Uno v 

City cf Holyoke, 72 F3d 973, 991 [1st Cir 1995]). Thus, making an inquiry into electoral efficacy 

important to determining if a protected class’s voting participation has been deprived of meaning, 

and thus their influence diluted. A plaintiff should demonstrate that the proposed remedial district 

results in a net positive change in the protected group’s actual effect on electoral outcomes, 

compared to a challenged plan that gratuitously cracks or packs their community in a way that 

makes their influence negligible. 

Bernard Grofman, Gperationalizing the Section 5 Retrogression Standard cf the Voting Rights 
Act in the Light cf Georgia v. Ashcrcft: Social Science Perspectives on Minority Irfluence, 
Opportunity and Control, 5 Election L Journal 250, 260 (2006). 
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Therefore, the plaintiff must “demonstrate a net gain in the protected class’s potential to 

elect candidates under an alternative system,” otherwise “it has not shown the [challenged] method 

of election ‘impairs’ the ability of the protected class to elect its preferred candidates” (Pico 

Neighborhood Assn., 15 Cal Sth at 322). 

2. Ensuring Actual Irjluence 

A standard for what qualifies as an effective remedial district prevents the abuse of voting 

rights laws for partisan ends and instead preserves them for protecting against racial discrimination. 

Further, an effectiveness inquiry protects against both frivolous claims and discourages 

mapmakers attempting to hide voter suppression in the form of purported “influence districts” by 

packing or cracking minority voters into districts in which they have no electoral efficacy, then 

claiming that raw population percentages create the safe haven of an influence district (see 

Engstrom at 5 [“Relying on a percentage threshold, in isolation, is an invitation to misapply, and 

perhaps even abuse, the concept of influence districts.”]).^*’ 

The reasonable alternative plan must offer an ijfective remedy. That is, the illustrative plan 

must remedy an unjustifiable deprivation of actual electoral influence in the challenged map. In 

the opportunity-to-elect context, an effective remedy is one where the illustrative remedial district 

would “usually” elect the protected class’s preferred candidate (cf. Abbott v Perez, 585 US 579 

[2018] [finding that the plaintiffs’ illustrative district was an ineffective remedy because the 

minority-preferred candidate won only “7 out of the 35 relevant elections”]; Abrams v Johnson, 

521 US 74, 94 [1997] [concluding that the VRA required a majority-minority district to ensure 

To achieve the gain in electoral efficacy that signifies a true influence dilution remedy, some 
judges have suggested that a remedial influence district should have at least a 25% minority 
population Rural W. Tennessee Afr-Am Ajfairs Council, 209 F3d 835, 846-47 [6th Cir 2000] 
[N.R. Jones, J., concurring]). 
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that the probability of electing minority candidates remained above 50%]). By contrast, in an 

influence claim, plaintiffs could succeed even if their illustrative district was not majority-minority 

and the minority-preferred candidate usually lost so long as their illustrative district materially 

increased the chances of minority-preferred candidates as compared to trivial success under the 

challenged map. For example, if under the challenged map, the minority-preferred candidates won 

0% of elections but such candidates won 25% of elections in the plaintiffs’ illustrative district that 

evidence demonstrates that minority voters could have a consequential “influence” as a part of a 

competitive coalition. 

This principle applies both to potential districts where the protected class tends to vote for, 

or against, the winning candidate in the general election but has no ability to cast consequential 

votes in the outcome of a general election, let alone a primary. There is no change in actual 

influence when, for example, a claim would simply convert a challenged district dominated by 

white Republicans to a remedial district dominated by white Democrats if the votes of people of 

color would remain negligible in either case. 

D. A Recent New York Case Illustrates How Influence Dilution Claims and 
Influence District Remedies Work in Practice. 

In Nassau County, no Asian candidate has ever been elected to the 19-member county 

legislature even though Asian residents constitute over 12% of the population and 10% of eligible 

voters. Asian residents are the fastest growing demographic group in the county and primarily 

'' See Expert Report of Dr. Jonathan Cervas, New York Communities for Change v. County cf 
Nassau, Index No. 602316/2024, NYSCEF Doc No. 300 at 24, tbl. 2; 84 (Sup Ct, Nassau 
County Dec. 9, 2024) (“Cervas NYCC Report”); Plaintiffs’ Consolidated Proposed Findings of 
Fact and Conclusions of Law, New York Communities for Change v. County cf Nassau, Index No. 
602316/2024, NYSCEF Doc No. 336 at 306, 662, (Sup Ct, Nassau County Dec. 9, 2024) 
(“AFCC PFOFCOL”). 
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concentrated in two areas—the Hicksville area in the eastern part of the county and the greater 

New Hyde Park area in the western part of the County Cervas NYCC Report 20, tbl. 1; Tf 82). 

But neither community was large enough to form a majority of the electorate in a district (see id. 

Tf 83). In 2023, Nassau County enacted a redistricting plan for the county legislature that divided 

the Asian community in the New Hyde Park area into three districts—two of which were oddly 

shaped (see NYCC PFOFCOL 313; Cervas NYCC Report 84, 91). Asian residents did not 

exceed 23% of eligible voters in any of these three districts (see id.). 

Plaintiffs challenged that redistricting plan, alleging that the map’s deviations from 

traditional districting principles cracked a recognizable community of interest with a concentrated 

Asian population and impaired Asian voters’ ability to influence electoral outcomes (see NYCC 

PFOFCOL " 827-839). The plaintiffs’ redistricting expert in that case was Dr. Jonathan Cervas, 

the special master who drew the 2022 congressional redistricting plan that underlies the district 

challenged in this case. Dr. Cervas created an illustrative remedial map that adhered to each of the 

statutory redistricting criteria applicable to county legislatures as well or better than the challenged 

map (see Cervas Report 2c). This resulted in an illustrative remedial district where Asian 

residents were over 34% of eligible voters (see Cervas NYCC Report 84). 

Dr. Cervas was able to show, visually and statistically, that the challenged map’s cracking 

of the Asian community was the product of deviation from the applicable principles of keeping 

districts as compact as practicable and preserving communities of interest (see Cervas Report " 

84-86; NYCC PFOFCOL 837-39; see below Cervas NYCC Report Tf 86, Fig. 7). 
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Figure 7 Greater New Hyde Park Communities of Interest 

In addition to evidence of recent and historical discrimination, plaintiffs presented evidence of 

racial voting patterns and reconstructed precinct-level election results to show that the challenged 

map’s cracking impaired Asian electoral influence. Both Asian political cohesion and white bloc 

voting against minority-preferred candidates in the area had been increasing as the population of 

Asian residents grew (NYCC PFOFCOL 366). For the most recent (and most probative) set of 

election data available, plaintiffs showed that in the three cracked districts in the challenged map, 

candidates preferred by Asian voters were successful in 0% of the time; whereas in a compact 

remedial district that kept the greater New Hyde Park area whole, Asian preferred candidates were 

successful 25% of the time (see Cervas NYCC Report " 93-97). Although Asian voters are not 

yet numerous enough to achieve the kind of results expected from an opportunity-to-elect district, 

this example shows what an influence dilution claim can yield: a remedial district that comports 

with traditional principles and provides a realistic opportunity for a significant, politically cohesive 

community to compete in the “pull, haul, and trade” with other groups instead of an electoral 
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scheme that made their voices and votes negligible (Perez v Abbott, 250 F Supp 3d 123, 139 [WD 

Tex 2017] [citation omitted]). 

IV. Setting a Proper Standard for Racial Vote Dilution Claims Seeking Either Influence 
or Crossover Remedial Districts Will Help Avoid their Distortion Into “Partisan 
Maximization” Claims. 

Causes of action in which race is central to the legal doctrine are essential in addressing 

some of the most egregious forms of discrimination. Unfortunately, at times, litigants whose 

primary concerns are partisan have attempted to misuse racial vote dilution claims for their own 

ends (see e.g. Harding v County cf Dallas, 948 F3d 302, 306 [Sth Cir 2020] [describing a federal 

VRA claim brought by “Anglo Republicans”]). A properly structured cause of action for racial 

vote dilution claims—whether involving influence or opportunity-to-elect claims—can help courts 

better distinguish and channel claims down the appropriate litigation paths. This approach helps 

to avoid unwelcome doctrinal distortion while providing full redress for racial vote dilution in all 

its forms. 

Racial discrimination is morally, historically, and legally distinct from partisan 

subordination. Yet partisan impulses have repeatedly provided disturbing incentives for officials 

of both major parties to draw districts that disadvantage minority voters (see e.g. LlJLAC, 548 US 

at 440-41 [finding that a Republican legislature cracked Latinos to protect an incumbent]; Black 

Political Task Force v Galvin, 300 F Supp 2d 291, 313-15 [D Mass 2004] [finding that a 

Democratic-controlled legislature intentionally packed Black voters to protect white incumbents]). 

This requires courts to be vigilant to ensure that racial vote dilution jurisprudence is not 

distorted or otherwise misused by anyone as a way to maximize partisan advantage. 
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Whether Petitioners are pursuing a crossover or influence claim (see generally Professors 

Amicus), Petitioners in this case' " should be required to prove that racial minorities will have the 

opportunity to elect their preferred candidates in the primary elections of the dominant party in the 

illustrative remedial district. One potential way to satisfy this “gatekeeping condition” would be 

to require Petitioners to “show that minority voters in a reconstituted or putative district constitute 

a majority of those voting in the primary of the dominant party, that is, the party tending to win in 

the general election” (LVLAC, 548 US at 485-86 [Breyer, J., dissenting in part] [proposing 

standards for adjudicating a crossover claim]). Alternatively, Petitioners could show that the 

minority-preferred candidate can win both contested primary and general elections in the 

illustrative district (cf. id. at 444 [rejecting a crossover claim where the plaintiffs could not show 

that a white Democrat was the Black-preferred candidate in both primary and general elections]). 

In the absence of such evidence, influence or crossover claims can easily be distorted for 

partisan maximization. For example, without this requirement, a plaintiff could argue for the 

creation of new crossover or influence districts where white Democrats hold majorities in the 

primary and general elections as “remedies” for racial vote dilution even in places where white 

bloc voting usually defeats minority-preferred candidates in primary and general elections (tf. e.g., 

Gingles, 478 US at 59; Pepe, 94 F Supp 3d at 336-37). Justice Souter recognized this problem in 

his dissent in Georgia vAshcreft (539 US 461, 508 [2003]). There, Georgia Democrats had created 

“influence” districts by breaking up opportunity-to-elect districts (id. at 470). Justice Souter noted 

that, although this approach might maximize partisan advantage for Democrats, it would do so at 

the expense of minority voters’ ability to elect their preferred candidates: “if the proportion of 

Cases involving nonpartisan races should not be held to this standard. 
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[white] Democrats is high enough, the minority group may well have no impact whatever on which 

Democratic candidate is selected to run and ultimately elected” (id. at 508 [Souter, J., dissenting]). 

Thus, whether the Court considers the issue to be influence or crossover claims, the Court 

should establish a standard that prevents the distortion of racial vote dilution claims purely for 

partisan electoral gain. Such a standard would benefit the law, the courts, and voters of all races 

and parties. 

CONCLUSION 

Amici respectfully request that the Court consider the arguments above in adjudicating 

the Petitioners’ claim. 
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