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D. STEPHEN V OS S,
called by the Respondents, after being duly sworn,
testified as follows:

THE COURT OFFICER: Have a seat. Would you
state your first and last name, for the record and your
address.

THE WITNESS: Professional name is initial D.
Stephen with a P-H, Voss, V as in Victor or violin if
you prefer, O S S.

THE COURT OFFICER: Address?

THE WITNESS: 162 Goodrich, one word, Avenue
Lexington, Kentucky.

THE COURT OFFICER: Thank you.

THE COURT: Welcome.

MR. BRAUNSTEIN: For the record, Andrew
Braunstein, Troutman Pepper Locke for the Intervenor
Respondents. Good morning, your Honor. Good morning,
Dr. Voss.

Your Honor, in the interest of trying to save
some time before I get started, pursuant to the
stipulation the parties filed, the parties stipulated to
tender Dr. Voss as an expert on ecological inference and
redistricting.

THE COURT: Thank you.

MR. BRAUNSTEIN: The parties have also
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stipulated to admit Dr. Voss's corrected report as
Exhibit Intervenor Respondent's Exhibit 3.
May I please hand Dr. Voss a copy of those
exhibits?
THE COURT: The clerk will take it and hand it
up.
MR. BRAUNSTEIN: Thank you.
(Handed to the witness.)
DIRECT EXAMINATION
BY MR. BRAUNSTEIN:

Q. Dr. Voss, I know we're trying to move quickly
today. I want to ask you some very brief questions about
your background.

Can you please tell us where you are currently
employed?

A, Yes, I'm an associate professor at the University
of Kentucky in the City of Lexington.

Q. And can you tell us about the courses that you
teach at the university?

A. Sure. I teach courses across the board from
freshman intro to advanced graduate courses. Some of them
are on elections. I teach both undergraduate and graduate
elections course. I taught all the courses in our graduate
quantitative analysis sequence or what we call political

methodology and a handful of other American politics topics.
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Q. Do any of those courses concern racial or ethnic
politics?
A. Oh, sure. Any topic in American politics if you

are ignoring race you are probably not handling adequately.

The only course I teach that is really focused on race, I
worked with the African American studies program at UK to
create a race ethnicity and politics course cross-listed
between them. I taught that a couple of times before I
passed it along to people who were excited to teach it so.

Q. Understood. Thank you.

In addition to your teaching duties, do you have

any other roles at the University of Kentucky?

A, In addition to my teaching and research duties,

yes, I'm an internship director, so I coordinate with

democrats and republicans in the state legislature to funnel

students to get some real life legislative experience.

I'm faculty advisor for a few student groups.

My longest running gig is I'm faculty advisor for the
college democrats. Later on I added the college
republicans, Phi Alpha Delta, the pre-law fraternity, and
I'm also sort of the face of the Department of Publicity.
I've emerged a role as a nonpartisan political commentator
in Kentucky. Political analyst for Spectrum 1 News. I am
on TV, quoted, on talk radio all the time.

Q. Sounds like you are very busy. Thank you for

591
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taking the time to be here.

Have you ever published work using ecological

inference?
A. Sure. My dissertation at Harvard University was
advised -- my primary advisor was Gary King who is primarily

responsible for a lot of what we're going to be talking
about today. Also had another pioneer in ecological
inference on the committee. So my dissertation had some
ecological inference chapters that later went through peer
review, got published. And I've tried to ecological
inference since then when I could. My most recent
publication was last year, but as suspicion has grown about
ecological inference, partly for some of the problems we'll
discuss today, I kind of moved away from it. It is hard to
get ecological inference through peer review.

Q. And Dr. Voss, ever been retained as an expert

witness before?

A. Sure.
Q. Approximately, how many times?
A, Under ten if you are only talking political or

elections related things. But I've also been an expert
witness or consultant in things that had nothing to do with
elections.

Q. And how many of those cases in which you've been

retained as expert have you been asked to perform an
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ecological inference analysis?
A, Of the elections related I would say half. I've
done other things in some of the cases.
Q. Thank you.
Dr. Voss, you've been retained as expert in this
matter?
A. Yes.
Q. By which party?
A, By the intervenors, Troutman, I'm forgetting the
name, Pepper and Locke.
Q. There is a lot of us.
You're being paid for your services?
A, Eventually.
Q. We'll discuss that after.
Has any part of your soon to be received
compensation affected your conclusions, in this case?
A, Absolutely not.
Q. And Dr. Voss, did you prepare any written reports
in connection with your analysis, in this case?
A, I did. Either one or two depending how you count.
There was a single error that I, to which I was
alerted that I had to fix, which was originally the table
that was copied in as Table 3 was Table 1 again. And the
corrected one has the correct Table 3.

Let me note though the analysis always was
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about the right Table 3 and the code that I turned over for
Dr. Palmer to scrutinize was for the correct analysis. It
is just the clerical error that got copied into that box in
the first draft.

Q. Understood. Thank you for explaining that.

Would you recognize the corrected report if it were
shown to you today?

A, I believe so.

Q. And would you take a look at that and let me know
if that is your corrected report?

A. Yes, 1t seems to be.

Q. Thank you.

Dr. Voss, can you please tell us what the
intervenor respondents asked you to do as an expert, in this
case?

A. Well, my limit changed a little bit over time. The
main thing I was asked to do was scrutinize the ecological
inferences, the estimates submitted by Dr. Palmer to discuss
the extent to which the methods he chose I thought were not
the best ones, or to phrase it colloguially, when he
deviated from best scientific practices, and finally, to the
extent I could, to give lay people some sense of what the
consequences of his choices were.

I would like to stress what I was not asked to

do. I was not asked to produce authoritative or definitive
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ecological inferences of my own the way I would do them.
Even as I tweak Dr. Palmer's method, it is still his method.
It is not how I would have gone about this. This is to
illustrate what happens when you change certain features of
the decisions he made.

The second thing I was not asked to do is make
judgments about racially polarized voting. As we heard from
prior testimony, that is not just a scientific judgment,
that is also contaminated by legal judgments. If you ask me
as a scientist does this group vote cohesively, I need to
know what is cohesive before I can tell you whether they do
or what the probability they do. If you ask me, are these
voters polarized, need to know how far apart is polarization
before I can say yes or no, or the probability is yes or no,
and unless you tell me scientifically what usually defeated
means, as a scientist I can't answer that.

Q. Understood. Thank you.

Can you tell us about the analysis that you
performed to verify the results in Dr. Palmer's report?

A. Initially, I literally ran Dr. Palmer's software
with Dr. Palmer's code and Dr. Palmer's data. Afterward, as
I said I made tweaks trying to stay as much as possible
within his universe, within his approach, just to illustrate
what the effects of those changes were.

Q. And did you use the same programming language and
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ecological inference packaged as Dr. Palmer?

A. Correct. Yes, I did.

Q. Dr. Voss, can you summarize in general terms the
opinions that you offer in your report?

A. Right. So first I argued that the estimates that
Dr. Palmer provided were inaccurate and not reliable based
on the method and data he used.

Second, that when he offered those results
they were done with a higher level of confidence and a sort
of false sense of precision then really were warranted, and
finally I think by the time I was done, I made a pretty good
case that his results are wrong. That he is overestimating
cohesion among some of the groups in the electorate and
overestimating racial polarization compared to what is
defensible.

Q. Thank you.

Dr. Voss, before we get into those three issues,
you mentioned you used ecological inference in this case and
in other matters on which you worked on.

Can you tell us more in terms that we can all
hopefully understand what ecological inference 1s?

A, Sure. That is probably the hardest guestion you
are going to ask me this hour. I don't think any of us want
this to turn into a statics seminar. But there is certain

intuitions what is going on with ecological inference that I

596

1208a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

D. S. Voss - Direct/Braunstein

think

sense.

used,

597

need to be understood for everything else to make

Dr. Palmer told you how it is used, why it 1is

which is to fill in the holes created by the secret

balance lot. We don't know how Blacks voted. We don't know

in New York how many African Americans turned out, and so on

with the other groups.

So let's start with what we know about these

precincts.

THE COURT: When you say that though, I mean,

the census tracts track race. The election districts

are based on the census tracts, so you can look at a

election district and determine the percentage of race

and see how that turnout number was and what the outcome

was and draw a conclusion that includes race.

THE WITNESS: Right. That is right. That 1is

not wrong. In essence I think if I understood your

description is what is ecological inference will try to

do, okay.

Let's take a given election where we only have

two candidates, democrat and republican. The output,

the behavior we know is just how republican and

democratic votes bounce up and down from precinct to

precinct. That is our information.

THE COURT: Well, in New York it is more than
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just democrat and republican, right. It might be
working families party, it might be third parties as
well,

THE WITNESS: Yeah, sometimes it is two,
sometimes it is more. It is not clear having those
other parties makes this easier though.

THE COURT: No argument.

THE WITNESS: So this is what you know, the
bounce up and down of the vote for the democrat and
republican relative to how many people there are, okay.
And from just that movement, ecological inference is
going to try to figure out the rate at which those White
citizens showed up to vote and of the ones who did,
which share picked the democrat. And it is going to try
to figure out the rate at which African Americans showed
up to vote and the rate of the ones that picked the
democrat. Two numbers for Hispanic. Two numbers for
Asians. Two numbers for everybody else.

If it sounds like you are trying to squeeze
milk from a stone, getting so much from so little, that
would be a fair assessment.

Now, how does ecological inference try to work
the magic of getting estimates of what all those groups
are doing, but whether they turn out and how they wvote

when they turn out. It is more or less, every method of

1210a
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ecological inference more or less assumes that people in
those groups behalf the same way everywhere. Aside from
a bit of random noise, aside from quirks from place to
place.

So there is some rate at which Whites want to
turn out to vote. That is going to be true regardless
of the type of community they live in, the type of
place, what their socioeconomic status, and so on.
Blacks turn out the same rate. Hispanic turn out the
same rate everywhere, more or less.

It then will assume the same thing, that of
those who turn out, they are going to be, all Hispanic
voters are going to be equally likely to vote for the
democrat regardless of the type of place where they
live, what their socioeconomic status is and the like.

Because the assumption is most of what varies
from precinct to precinct in terms of outcome is the
composition, who lives there, what their race is and
their ethnicity is. I'm going to use the term

compositional effects for that.

Now, what throws ecological inference off is if

it is not true that people are the same way everywhere.
If, in fact, White voters, White citizens in higher
minority areas are less likely to turn out to vote,

which a lot of research suggests they are less likely to
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turn out to vote. That can blows your ecological
inference results.

THE COURT: In this particular case when we are
looking at dilution, don't we want to ask the questions
why they don't turn out? What are those reasons? And
didn't the prior expert witness testify to those
factors; law enforcement, education, opportunity to
employment, et cetera, can you speak to that?

THE WITNESS: Well, you are preaching to the
choir. The content of politics to a political scientist
is what we like to talk about.

In terms of estimating how much, how high the
turnout was among these groups or which way they voted,
insights you have about why turnout might be higher or
lower or why the support for the republican might be
higher or lower would certainly make ecological
inferences better.

For example, at one point you asked what is
going on in the 2017 mayoral election. The real life
what is going on in this one contest. My opinion, if
you are doing this right you would know that and you
would take it into account when conducted the ecological
inferences. I would know, for example, well the
republican subset of this, the city, and here is where

she represented she is probably doing better with Black
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and Hispanic voters there, because she served some of
them then she is doing just as a generic republican
elsewhere in the city where they don't have the same
relation. You want to take into account the nuance, the
real life that you know about these places to get better
ecological inferences, absolutely.

But if we don't incorporate that outside
information and we are just run bulk ecological
inferences in the simple result, you are not getting
that nuance from case to case.

MR. BRAUNSTEIN: Thank you, Dr. Voss. Thank
you, your Honor.

Q. So turning back --
A. I didn't quite finish the contextual effects.

Insofar as you are getting these differences

that Hispanics who live in primary White areas have
different partisan preferences from Hispanics who lived in
overwhelming Hispanic or Black areas, that will often throw
off ecological inference. When your results are wrong
because you ignored those contextual effects, you are having
biased results. The term for that is aggregation bias,
because it is bias caused by how we grouped or aggregated
people.

Sometimes aggregation bias can be so serious

you reach exactly the wrong conclusion. And sometimes we'll
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call that an ecological fallacy. So 1f you ignore
aggregation bias you can get very wrong estimates.

Q. Thank you.

Were there warning signs you identified that led
you to investigate in the first place whether there might
be some issues with Dr. Palmer's analysis that might be
resulting in some of these fallacies you are describing?

A, Well, part of it are just the inputs. My
experience, there is almost always -- people aren't the same
everywhere and there are generally differences in how
Hispanics behave from place to place and the like. When I
didn't see anything to deal with aggregation bias, that was
a red flag. But then also using my knowledge of practical
politics, right. We've all seen extensive coverage of the
Hispanic vote shifted republican.

MS. WITTSTEIN: Objection, your Honor.
Hearsay on general news reports.
THE COURT: Sustained.

A, I had a prior expectation that the Hispanic vote
was lower for democrats than the Black vote. I then checked
polling results statewide to see i1f in general in New York
State the Hispanic vote was as democratic as the Black vote.
It was not. It was significantly lower.

So again, to the extent I, as a someone watches

elections, was trying to decide if his results seemed

1214a
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plausible, my gut told me probably not.

Q. Thank you.

And I believe Dr. Palmer suggested in his report
that accounting for the aggregation bias you are describing
here wouldn't be necessary in a place like New York City.

Do you agree with that?

A, No. Um, one thing that Dr. Palmer and I both kind
of danced around 1s there are circumstances i1if you have very
good data where this aggregation bias, these contextual
effects can be taken care of automatically.

What am I talking about very good data? I've
done this sort of analysis in the deep south. They used to
have to go to Title V clearance, very good election data.
They maybe able to tell you breakdowns by race of who turned
out. So you are only having to estimate vote choice.

Some of these places in the deep south and also
in certain hyper-segregated midwestern cities, Blacks and
Whites and even Hispanics are separated enough that you got
really good information about what Blacks are doing versus
Hispanics versus Whites.

In a place like New York City where the
Hispanic vote is only moderately segregated, ecological
inference is going to have a much harder time getting good
results, and you need more information.

You've also got the problem of, Dr. Palmer
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talked about urban precincts versus rural precincts. Having
very large population urban precincts makes this harder, not
easier. I'm not sure I fully understood what you were
saying. In general, my experience as city districts can be
tough if they are not segregated because they have a lot of
people in them and you are trying to parse, they also have
more diversity, more groups that you are trying to estimate
what they are doing. Deep south, once you are looking at
the Black and White vote that might be all you need for an
election case.

Then finally, when I looked at the confidence
intervals in Dr. Palmer's analysis, especially for Asians,
his results were telling him that the Asian vote might be
50/50, but it could be as low as in the 30s, could be as
high as the 60s. That is a sign you need more information.

(Transcript continues on the next page.)

1216a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Voss - Direct/Mr. Braunstein

605

DIRECT EXAMINATION BY
BY MR. BRAUNSTEIN:

Q. And so how did you go about accounting for the
aggregation bias that you suspected might be impacting
Dr. Palmer's results?

A. Right. Well, given time, if I'd been doing this
myself, rather than trying to stick to his universe, I would
have done something more sophisticated than this. But I wanted
something simple, so I can tell you how I deviated from his
method.

So all I did is allow what's called a covariant, one
covariant, allow for the possibility that the turnout among
groups depends on how large the minority population is in their
precinct; allow for the possibility that how Hispanics vote
depends on whether they're in a very White place, or a place
with a very large minority population.

I allowed the model to adjust for that possibility, for
that contextual effect, for that that aggregation bias.

Q. In your experience, is using those covariants to adjust
for potential aggregation bias a standard practice?

A. In the peer-reviewed research I know, yes. I think all
or at least almost all of my publications had to deal with
aggregation bias in the data. Dr. Claudine Gay, who launched a
very successful career using ecological inference in her

research, was finding the same thing, that turnout rates depend
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on the nature of the community you're in.

Yeah, I mean, I can't answer for what courts have been
allowing people to get away with, but in -- in the research,
ves.

MR. BRAUNSTEIN: All right. If we could please
pull up Table 3 from Dr. Voss's report.
BY MR. BRAUNSTEIN:
Q. Dr. Voss, do you recognize what's on the screen here as

Table 3 from your report?

A. Yes, 1 do.
Q. And from your corrected report, right?
A, That is the correct Table 3, yes.

Q. Thank you.

Dr. Voss, could you just describe to us what this table
is depicting?

A, Okay. So the top block represents Dr. Palmer's
results. I just put them there for reference purposes. The
bottom block represents my results after I tweaked it to allow
adjustment for aggregation bias, for contextual effects.

The way you read the chart -- I know it's a lot of
numbers, but it's, I think, a fairly straightforward
presentation. Each row represents one election contest, which
is labeled. Each, then, column represents what the method is
estimating for the various racial and ethnic groups.

The left-hand column is the best guess, the estimate
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for the rate at which they voted for the -- the minority
candidate of choice, which was always the Democrat.

The other two numbers represent the confidence
interval. So loosely, the analyst is fairly confident,
according to the method, that the answer should be between those
two numbers.

The bottom one, as I said, comes from my analysis after
I did only one thing different. And it's just like 10
characters, a small change.

I told it, "It's okay for you to adjust the results
actively based on your sense of whether people's behavior
changes according to the racial and ethnic makeup of
their -- their community.”

Q. And this table is broken down by racial groups,
correct? So the column there with the border around it is the
Hispanic voters?

A. That's right. ©So the leftmost is either what
Dr. Palmer or I estimated Hispanics were doing in that contest.

And then the other two numbers represent the range that
we're kind of confident it should be in.

Q. Dr. Voss, specifically as it relates to the Hispanic
voters in this table, can you tell us how this table indicates
that your results with the covariant added differ from
Dr. Palmer's?

A, Right. $So you could pick any one row and compare
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the -- that row across the two tables to see the difference in
what we got.

If you do that, you'll see that I am consistently
saying that the Hispanic vote for the Democrat is lower,
sometimes significantly lower. Sometimes we're talking
20 percentage points or more lower for the Democrat than what he
estimated it at.

He's estimating that the Hispanic vote is very similar
to the Black vote. And I'm saying no, that's not true,
according to this tweak.

The other thing you can notice, and it speaks to the
reliability of these ecological inferences using New York data,
if you look across my entire table, about half of my results are
outside of that range of confidence that Dr. Palmer's results
were offering to represent the precision. So just one tweak in
the method, and half the results are outside the range that he
told to -- represented his level of precision.

Even if you don't buy my estimates, it's showing you
that these ecological inferences were much less stable, much
less reliable than his report would have given the impression.

Q. And, Dr. Voss, directing your attention to the numbers
for Black voters compared to Hispanic voters in your analysis,
looking at how those numbers track over time, can you tell us if
cohesion between Black and Hispanic voters is getting stronger,

weaker or staying the same?
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A, Yeah. I probably should have just subtracted that one
number from the others illustrated, but I didn't. But what
you'll see is that there might be a little bit of Republican
drift among Black voters. There is a more substantial
Republican drift in the 2000s among the Hispanic voters. The
gap between Black voters and Hispanic voters appears to have
widened, as consistent with my expectations, my hypothesis,
based on what I know about US politics.

Q. Does Dr. Palmer's analysis show the same thing?

A. There's maybe a little drift. But, no, on balance,
he's still got Hispanics voting overwhelmingly Democratic,
sometimes even more Democratic than Black voters in some of
these contests.

Q. Dr. Voss, you mentioned you had looked at some polling
data. Did you look at any other sources to try to verify your
results here as compared to Dr. Palmer's?

A. Right. When you get the result this different -- and
that's a red flag. And just because my results were
dramatically different from his doesn't mean that mine are
right.

So what you want to do is due diligence. You want to
check some outside sources to see which ones seem closer
to -- or might be closer to real life.

The first thing I did was try to see if there were

polls taken for vote choice in Staten Island, or at least closer
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regionally to see what was lining up. You can't get polls at
that granular level. All I had was New York-level polls, which
I wasn't going to trust.

Now, there is a group called VoteHub that had made
their own ecological inferences for the 2024 presidential
election. And they tried to take into account aggregation bias
even more elaborate -- way more elaborately, a more
sophisticated way than I did. So I checked, to do due
diligence, what are their numbers like? Are they like his or
are they like mine? VoteHub's results for District 11 are even
less polarized.

MS. WITTSTEIN: Objection. Hearsay. May I be
heard?
THE COURT: Sustained.
A, Okay. Anyway, can I say that they made me more
confident in my results because they looked more like mine?
Q. Sure. Thank you.

In his reply report, Dr. Palmer references an article
in the American Political Science Review which he says supports
his method of ecological inference over yours.

Did you review that article?

A. I did.
Q. And what did that article tell you about your method
versus Dr. Palmer's and the results?

A. Right. That's kind of funny. The -- it is indeed true
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that that is a journal which is in our flagship American
Political Science Review Journal, used the simple or the naive
ecological inference that made no active steps to take into
account aggregation bias. They did use it. But they used it to
say how poor it is. They report, first, the confidence
intervals are too narrow. It gives a false impression of
precision, Jjust as I've told you.

They say that i1t overestimates group cohesion
specifically, especially for Hispanics, just as I've told you.

It says that it overestimates racially polarized
voting, just as I told you.

And here's the kicker, it says that naive ecological
inference will miss the Hispanic vote according to their results
by 20 percentage points, just as I told you.

THE COURT: Where did you find this -- this
software?

THE WITNESS: Well, this is -- this is a research
paper that Dr. Palmer cited to show that others were using
the simple method. What he didn't tell you is that they
were using it to show how poor it was compared to what they
were offering as an alternative.

BY MR. BRAUNSTEIN:
Q. And, Dr. Voss, I apologize. I may not have been clear.
That article was cited by Dr. Palmer in his reply report as

support for his method, correct?
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A, That's right.

And like I said, he's correct. They use the simple
method. It may be unfairly. If they had used the tweaked
method, they may have found ecological inference that performed
better.

They used the simple method, as he claimed, but the
simple method did not perform well in their paper. They -- they
show how poor it is, compared to what they're trying to
introduce as an alternative.

Q. I understand. Thank you.

So, Dr. Voss, if -- if Dr. Palmer's inferences are off,
and the actual results are closer to what you estimate, what
does that mean, in terms of potential real-world impact?

A, Well, you know, I don't know the legal impact. I'm not
a lawyer. In terms of the level of racial polarization, it is
lower than Dr. Palmer reported. In terms of the similarity in
vote choice between Blacks and Hispanics, they're not as similar
as Dr. Palmer reported.

And, again, I'm getting back to the real thing here,
which is ecological inference is not as precise with -- and
maybe not reliable with the low quality of New York data, such
that -- you know, I'm not sure I ever could have gotten a really
good -- authoritative, good ecological inferences using this
data because they're so data poor, they're so information poor.

Q. Thank you.
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MR. BRAUNSTEIN: Dr. Voss, can we please turn to

Table 5 in Dr. Voss's report.

Q. Dr. Voss, do you recognize what is on the screen as
Table 5 in your report?

A. Yes, 1 do.

Q. So, Dr. Voss, can you tell us what this table
represents?

A. Right. So Dr. Palmer's code, even though it has to
estimate voter turnout by race and ethnicity, didn't report it.
In fact, he had stuck in an option that keeps the method from
reporting what he's estimating, in terms of turnout by race and
ethnicity.

At some point, I became suspicious of what those hidden
turnout numbers might have been. So all I did, once again,
slight tweak to his method, let me see what we're estimating for
voter turnout by race and ethnicity here. This is what,
therefore, came out of his code, his analysis, his data for
turnout.

Q. So what analysis, 1f any, did you perform to obtain
these estimates depicted here in Table 5?

A, Yeah. I literally just changed his code to say, "Don't
hide turnout estimates. Tell me what you're estimating for
turnout.”

Q. So looking at the 2022 elections in Table 5, for

example --
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A, Okay.

Q. -- could you just tell us what you view these numbers
to mean, and what the differences between them mean?

A, Sure. Well, I'm just looking to see if the turnout
rates seem plausible, right. That's what you do, due diligence.
You look at your numbers, compare it to what you know. If what
you're estimating out of ecological inference doesn't line up,
it's -- it doesn't mean you're wrong, but it's definitely an
argument you need to be more careful.

So, again, one thing T would have noticed about 2022 is
that Asian turnout was estimated to be really low. We're
talking -- it's one-third the size of Black turnout; a quarter
of the size of Hispanic turnout; almost one-fifth the size of
White turnout.

So immediately I'm wondering what's going on with Asian
citizens in this area that they should not be participating in
politics to that level? It was a red flag.

Q. Thank you.

Did these turnout estimates that were included in
Dr. Palmer's code that he used to perform his ecological
inferences appear anywhere in Dr. Palmer's report or his reply
report?

A, Well, as I said, the turnout was hidden by his code.

It -- I had to change his code to even see the results. These

turnout results, the ones he produced from his ecological
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inferences, did not appear in his report that I saw.

Q.

Is that common, to hide the turnout in a code that

you're using to perform ecological inference?

A.

Yeah, it's hard to say. As I told you, most of

the -- most of the places I've analyzed, you had no turnout,

you're not trying to squeeze that much out of the very limited

data we have.

Q.

Thank you.

MR. BRAUNSTEIN: TIf we could bring up Exhibit 6

from Dr. Palmer's report, please.

Q.

Dr. Voss, you reviewed Dr. Palmer's report and his

reply report, correct?

A.
Q.
A.

Q.

T did.
Do you recall this figure from his report?
Yes, I do.

And, Dr. Voss, what is your understanding of the data

that's reflected in this Figure 67

A.

Right. So instead of giving his own estimates of voter

turnout by race and ethnicity for Staten Island, which could

have been computed, he went outside of his ecological inference

to a whole different source, and is reporting their estimates of

turnout by race and ethnicity for those three years.

Q.

So to be clear, these are not the turnout estimates

that were included in Dr. Palmer's ecological inferences that he

used to obtain his estimates of voter preference?
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A, That's right. These numbers did not come from his own
estimates of turnout. And if you paid attention earlier to the
proportions, they don't look much like the estimates of turnout
that came out of his ecological inferences.

Q. Do you know why he might have included turnout
estimates that he didn't generate from his ecological inference?

A. Well, I mean, if he thinks their results are more
reliable or more accurate than his own work, then, you know,
yeah, you go with the best thing you have.

Of course, as I've said, once you've run ecological

inferences -- because there's no way within the method to know
you're wrong -- you could be way wrong and it won't warn
you -- what you want to do is check things like this to see if

your results are realistic or plausible.

I would have wanted to check that. And what I would
have discovered is that the ecological inferences Dr. Palmer
submitted were getting turnout pretty far off.

Q. So, Dr. Voss, why does -- why does this turnout
estimate matter? In other words, Dr. Palmer is making
conclusions about voter preference. Why does it matter that his
turnout estimates might have been off?

A. Well, if you vastly underestimated the share of the
electorate that's Asian, and those Asian voters are voting for
candidates, you're assigning their votes to other racial and

ethnic groups. You're getting your vote preference numbers
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wrong too 1if you've got turnout wrong. He's estimating turnout
and voter choice at the same time, so if one is wrong, the other
is wrong.

Q. Thank you.

Dr. Voss, do you agree with the scope of the analysis
that Dr. Palmer performed?

A, No. I -- I do not think it's appropriate to look at
the precincts in only one congressional district. And I want to
be clear, this is not a legal judgment.

Even if all you cared about is what's going on in
District 11, you should use more information to get better
estimates for District 11. TIf you think what you care about is
the whole city, you use the whole city. If you care about the
whole state, you probably still would only do it for a city, you
know, the whole city and break the state up into different
clumps. So the question of scope for an analysis is different
from the legal gquestion --
THE COURT: When you're --
(Whereupon, the court reporter seeks a
clarification.)
THE COURT: I'm interrupting.
When you're referring to the city, right, we're
dealing with Richmond County, the Constitution says you've
got to keep working from the counties out, right?

THE WITNESS: Right.
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THE COURT: So you've got to use all of Richmond
County, all of Staten Island, and then go outward from
there.

So when you talk about looking at the other
districts, we really have to start with Staten Island and
work outward. So tell me which -- which you would think is
best to avoid a vote dilution, or a way to address what
Petitioners allege.

THE WITNESS: Right. So you're asking me a -- as
an elections analyst, not as an ecological inference expert?

THE COURT: Well, from the results in an ecological
inference test, how would you choose, understanding that you
have to work from the county outward, and not -- this isn't
just one big city, this is five counties. And the
Constitution requires us to go from the local government.

THE WITNESS: Right. So this is what I'm saying.
Even if you told me, as a judge, "I don't care what's going
on anywhere else but in CD-11. Give me the best estimate
you can give me only in CD-11," T still would run the
ecological inference using a broader territory to improve
your CD-11 estimates over one that only looks at those
precincts.

THE COURT: Even if you're only looking for a
handful of voters?

THE WITNESS: Even if all you cared about
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was —-- you might only care about what's going on in the

subset of CD-11 that's moving to District 10, you want more

information to get better estimates.

And when you -- when you look at Dr. Palmer's
table, he's telling you, basically, in a lot of these cases,
"I have no idea what Asians are doing here," right? "I
don't know how they're turning out. Look at the confidence
intervals. I don't know how they're voting. Look at how
wide the confidence intervals are.”

I know how to make that better. Let's borrow some
information about what Asian voters are doing on a broader
scope to refine our estimates for what Asians are doing only
in Richmond County.

So really the level of analysis i1s entirely
separate from the legal decision you have to make.

THE COURT: Okay.

BY MR. BRAUNSTEIN:

Q. So, Dr. Voss, could you just tell us a bit more about
what you did in your analysis to determine whether expanding the
scope, as you were just discussing, might make a difference in
the results Dr. Palmer had obtained?

A. Right. Unfortunately, Dr. Palmer did not give me data
for the rest of New York City comparable to what he used, so I
did have to do something else.

I contacted counsel and I said, you know,
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the -- "Dr. Palmer is only looking at the precincts in a single
district. I don't think that's appropriate. Do you guys have
data like his for a broader scope?"

I was then provided data that looked somewhat different
from Dr. Palmer's. My understanding is that they were generated
by Dr. Sean Trende.

I tried in -- with the time I had to check the validity
of those data, but I am at some level operating at trust, in
terms of the data I was given.

I then ran one New York City-wide ecological inference,
okay. An ecological inference gives you an estimate of what's
going on in precinct by precinct.

Now, you want wouldn't to put too much stock in any one
of them. You wouldn't want to look up your grandmother's
precinct and think that is how people voted in that exact
precinct.

But then what you can do is you can take those
precinct-level estimates and aggregate them up to whatever
interested you. You can aggregate them up to a congressional
district, you can aggregate them up to parts of a congressional
district, you can aggregate them up to a county to see what it's
saying about a county, about the congressional district.

So my results give you results for District b5,

District 6, District 7, but they're all coming from that same

citywide ecological inference, so that I'm gathering information
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about how these groups vote citywide.

Why citywide? You don't want to go too big. I
wouldn't want to do this for the entire state; you're starting
to contaminate your results with people who are very dissimilar.

But because New York City is an entity that's
recognized, because there are a lot of economic entanglements,
as we heard, people who live in one, work in the other, that is
the kind of proper level of scope to try to get good ecological
differences, balancing we don't want too dissimilar people but
we want to get as much information as we can.

THE COURT: So we should look, for ecological
inference purposes, from where people live to where they
work?

THE WITNESS: What -- what -- when a metropolitan
area 1s defined by the U.S. government, one of the things
they take into account -- and maybe the dominant thing they
take into account is economic entanglements.

So, for example, you know, a lot of people who live
in Brooklyn work in Manhattan; a lot of people who live in
Staten Island work in Manhattan. So that's why those
counties would be considered part of the same metro area.

Now, when you're drawing districts, you may care,
okay, Brooklyn and Staten Island are commuter communities.
These are people who go into Manhattan to work but come back

to live with longer driveways and, therefore, they have
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commonalities and they should be grouped, versus the people
who actually choose to live in the city, they may represent
a different political interest that you would want to
represent in a different district.

THE COURT: But if a significant portion of the
driveway families, as you've described them, work in the
Financial District, then people who live in Lower Manhattan
work in the Financial District, does that make it an
ecological inference, where we should look at those
interests in how those voters from Lower Manhattan and from
the driveways of Staten Island vote because of their common
economic interests?

THE WITNESS: So with this being such a big city,
it's not exactly parallel.

But what you're asking is pretty similar to should
central cities be linked with their suburbs in smaller
cities or not. And what you'll find is that people move
around, whether they think the central city should be kept
together or split, depending on what party it helps.

THE COURT: Did you look at the north side of
Staten Island, those Black and Hispanic districts, and look
at the movement of those communities? Are they -- are those
communities transient, or have they been there for decades?

THE WITNESS: So I'm not a specialist at all

in -- in New York City. And, honestly, I think the people
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doing this sort of analysis either should be or should be
sitting down with people who know that level of granular
detail. I don't.

The only answers I could give you related to that
question was that I'm estimating the political behavior
across elections of those constituents in those places.

So, for example, the -- Table 6, only for the
governor's race, showed you, of District 10, what's the
behavior in the part being broken out versus what's the
behavior of the voters being left behind, and the same thing
with District 11, what is the behavior of the voters being
left in District 11 versus the behavior of the voters being
left behind?

So, for example, one thing you'd see with the
District 11 vote is you've got a fairly large White
population that votes overwhelmingly Republican in the
current District 11. But the illustrative maps crack that
White vote so that those Republican voters are being buried
in the new District 10, and buried in the new District 11.
And -- which gets to your question of should I look beyond
just one district? Yeah, you're not going to catch that
you're taking this White Republican vote between Brooklyn
and Staten Island and cracking it to create two Democratic
districts unless -- unless you're looking broader than a

single district.
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Q. Thank you, Dr. Voss.

MR. BRAUNSTEIN: Thank you, Your Honor.
BY MR. BRAUNSTEIN:

Q. So, Dr. Voss, you mentioned in your discussion with
Your Honor Table 6 in your report. 1Is this Table 6 from your
report?

A, That's the table I was just referring to, yes.

Q. So, Dr. Voss, for all of us in the room who have a hard
time understanding a lot of numbers on a chart, can you please
tell us about some of the key things to look at when trying to
understand the results reflected in Table 67

A. Yeah. Well, one thing that's interesting, keep in mind

that this is only one tweak to Dr. Palmer's method. This is the
expand the scope, run the ecological inference for the whole
city. So I'm no longer correcting for aggregation bias. Okay.
I got rid of that fix; I'm trying is something new.

One thing that jumps out is that this correction, this
completely independent correction, shows the Hispanic Democratic
vote much lower than the Black Democratic vote. I'm getting
more or less the same kind of finding that I got with the last
tweak. Hispanics are not high 80 to low 90 Democratic voters.
They're -- they're numbering at lower numbers.

The other thing to note is while, again, I think my
confidence intervals are too precise, too confident just as

Dr. Palmer's are, the fact that they narrow tell you I got a lot
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more information to try to improve what my estimate of what
Asians are doing, including in District 11, than I did when T
tried to get all of my knowledge about Asians from just CD-11,
where they're barely more than 10 percent of the population.

Q. Dr. Voss, just to make sure I'm understanding, you
performed -- you tried to correct Dr. Palmer's results in two
totally separate ways and reached the same finding that his
results were incorrect in the same way; is that right?

A. Yeah. In a way I'm validating Dr. Palmer's claim that
if you have enough information, then ecological inference can
get closer to the right answer without actively correcting for
aggregation bias. Using the greater information I had from the
city as a whole, I have caught more than aggregation bias than
by accident. But you need good data, and just the precincts
from District 11 were not good data.

Q. Understood. Thank you.

MR. BRAUNSTEIN: Your Honor, we're now going to put
up a demonstrative.

Q. So this -- Dr. Voss, do you recognize this as
individual rows from Tables 3 and 6 in your report?

A. Okay, yes. So the first row is only the results for
2022 governor from the top of Table 3, and also the top of
Table 1.

The middle row is only the results from 2022 governor

from the bottom of Table 3.
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And the very last numbers, which, by the way, I'm
having a little -- hard time seeing, they come from Table 6.

So these are three different estimates of what happened
for 2022 governor.

Q. If you're having trouble seeing, feel free to refer to
the Table 6 in the copy of your report, if that would be
helpful.

A, At this age, that's hard too, but I'll do it. Okay.

Q. So, Dr. Voss, could you tell us, how do the results in
Table 6 from your report compare to the results for this same
election in Table 3 in your report?

A. Right. So this is just illustrating the claim I made a
second ago. If you look at what I'm estimating for Hispanics
using the covariant tweak, and if you look at what I'm
estimating for Hispanics using the citywide analysis, in both
cases I'm getting numbers in the mid 70s. So both unrelated
tweaks are telling us the same thing, compared to Dr. Palmer's
claim that Hispanics voted 90 percent for Kathy Hochul.

You'll also notice that the -- unfortunately, Table 6
was 1in proportions, whereas the other table was in percentages.
But if you move the decimal place twice, you'll see that because
I was using the wider information from the city, my estimates
for Asian vote -- the confidence interval is much narrower, so
I'm -- I'm getting more precise estimates according to the

software because I used that additional information than I was
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getting when I tried to do it only with the precincts from
District 11.

Q. And do these numbers tell you anything about
Dr. Palmer's conclusions about cohesion?

A, It -- as all of the things that we've talked about or
consulted indicate, the cohesion between Black and Hispanic
voters is less, and the gap between Hispanic voters and White
voters is less than he reported.

Q. Dr. Voss, let's just return back to Table 6, if we can
put that back up on the screen?

A, Okay.

Q. A couple more questions before we wrap up.

Again, this is Table 6 from your report that's on the
screen?

A. Yes.

Q. What does Table 6 show you about Rlack, White, and
Hispanic voter support for the Black and Hispanic preferred
candidate in District b7

A, District 57

Q. In the 2022 governor's race.

A. Okay. For District 5, it shows the White vote for the
Democratic candidate for governor had a little over one out of
three. The Black vote is overwhelmingly -- about
96 percent -- for the Democratic candidate, and the Hispanic
vote is about three-quarters for the Democratic candidate.
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Q. And the White and Hispanic numbers is to use the

percentages being consistent?

A. You want me to say?
Q. Sure?
A. 96 percent for the democrat was the estimate for

Blacks. 33.8 percent was the estimate for the democrat for
Whites, and 74.89 percent was the estimate for Hispanics,
yeah.

Q. What about District 87

A. Eight, um, okay. The White vote here is a little
over 40 percent for the democrat. They still prefer the
republican. 97.1 percent for the Black voters. 78.2
percent for the Hispanic voters.

Q. What about District 97

A. 37.9 percent White vote for the democrat. 96.2
percent Black vote for the democrat. 77.6 percent Hispanic
vote for the democrat.

Q. Dr. Voss, definition of racially-polarized voting
in the New York Voting Rights Act is, "voting in which there
is a divergent in the candidate, political preferences or
electoral choice of members in a protected class for the
candidate, or electoral choice of the rest of the
electorate," anticipating any objection and understanding
you are not a lawyer and without asking you to reach any

legal conclusion here, do you believe that 96 percent of one
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group voting for certain candidate and only 34 percent of
another group voting for the same candidate like we saw in
District 5 represents a divergence between those two groups
political preferences?

A. Well, I'll put on my southern accent for this one
and say that is the polarization I used to see analyzing
deep south elections in the 1990's.

0. sSo, yes?

>

That is a big gap.

Q. Okay.

A No idea whether it is legally a divergence, but it
is a big gap. Like I said deep south elections in the
1990's the White vote was in the 30's for the democrats.
The Black vote was in the mid 90's for the democrats.

Q. Dr. Voss, Table 6 also contains results from your
broader scope analysis for illustrative District 11; is that
right?

A, Yes. Once you got the estimates for the precincts
you can aggregate them up different ways. So this is the
same estimate aggregated up to current District 11 or
aggregated up to illustrative District 11.

Q. Can you tell us those same numbers you discussed
for Black, White and Hispanics support for the Black and
Hispanic preferred candidate in these results in the

illustrative District 117

1242a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

D. S. Voss - Direct/Braunstein

631

A. Sure. The White vote is still republican leading,
a little more democratic. 42.2 percent for the democrat in
illustrative District 11. Black vote still overwhelmingly
democratic, 95.1 Hispanic vote is still three quarters
democratic.

Q. Do you believe that still represents a divergence
in preference between Black and White voters?

A, Not quite deep south levels anymore, but you are
still looking at a Black vote that is more than twice as
democratic as the White vote.

Q. And you believe that is a significant difference?

A. It can make a real difference in elections.

MR. BRAUNSTEIN: Thank you, Dr. Voss. I will
now pass the witness.

MS. WITTSTEIN: Your Honor, I think we are
actually a little ahead of our agreed on timeline here.

I would appreciate a five, ten minute recess.

MR. BRAUNSTEIN: Just being cognizant of the
time here.

THE COURT: Five minutes is fine. I appreciate
the banter. Let's take a five minute break.

You may step down. Please don't speak with
your attorneys during the break about this case.

THE WITNESS: Understood. Thank you.

(Whereupon, a short recess is taken.)
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THE COURT: When everybody is ready, we can
continue.
MS. WITTSTEIN: For the record, Nicole
Wittstein for the Williams petitioners.
Good morning, Dr. Voss.
THE WITNESS: Good morning.
CROSS-EXAMINATION
BY MS. WITTSTEIN:
Q. I want to start with one thing you stated on
direct. I would like to make clear for the record.
So the first report that you filed, it contained an

incorrect table, right?

A, Yes. I copied the wrong table into the box for
Table 3.
Q. Just didn't change any of your substantive analysis

in the first draft of your report?

A, That is correct.

Q. When you are moving quick, mistakes happen with
copy/paste?

A, Clerical errors happen, yes.

Q. Thank you, Dr. Voss.

I want to go back to some of the qualifications you
testified to on direct-examination, okay?
A, Okay.

Q. So you don't have much experience testifying in
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redistricting cases, do you?

A, No, no. I usually avoid this.

Q. You usually turn down offers to testify to
consulting work?

A, I do.

Q. You testified on direct-examination that you've
consulted on what you call a handful of voting rights cases,

under ten?

A. Sorry. What was the last word you said?

Q. Under ten I think you said on direct?

A, I think that is correct, yes.

Q. And those cases, about half of them required

ecological inference?

A, Um, okay. So if the question put to me was the
share I testified on, I may have misspoken because I have
been involved as an expert consultant as a consulting
witness as well, and at least one of the cases where I use
ecological inference was only as a consultant witness.
Actually, maybe two.

Q. Okay. Well, let's pin this down. I think there
are three cases that you've testified about ecological
inference; is that right?

I might be able to walk you through them, help you
remember?

MR. BRAUNSTEIN: Objection. Can you clarify
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testimony in what form?

THE COURT: Please.

MS. WITTSTEIN: Sorry, I couldn't hear the
objection.

MR. BRAUNSTEIN: Can you clarify what you mean
by testimony, in what form?
Q. Is it true that you either were deposed or

testified at trial in three redistricting cases about

ecological inference?

A. No, more than that.
Q. Peterson V. Borst in Indiana?
A. I'm not going to remember them by name. Yes, the

Indiana case.

Q. We have Florida in 20247

A. Tampa case.
Q. Louisiana Nairne v. Landry earlier this year, 20257
A, Okay. Um, so the only, the only gquestion is I was

involved with two Indiana cases and I think they both
involved ecological inference. Yeah, that is probably
right.
Q. Okay. Thank you, Dr. Voss.
Now, of those cases I just named off, only the
Nairne v. Landry case in Louisiana this year, 2026 now last
year, involved the minority vote dilution claims?

A, That maybe true. I don't pay attention what the
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lawyers are fighting about in these cases.

Q. So to the extent you are able to recall on the
stand today, you haven't conducted or evaluated ecological
inference in any other minority vote dilution cases besides
those I just named off?

MR. BRAUNSTEIN: Objection. Mischaracterizes.
THE COURT: Rephrase.

Q. Dr. Voss, are you able to recall on the stand any
additional specific cases involving redistricting and
minority vote dilution case in which you've evaluated
ecological inference besides the three I just listed off?

A, No, not -- no. 1I'll say, no.

Q. Okay. Dr. Voss, I want to move to your assessment
of Dr. Palmer's report in this case.

Now, I understand that you have wvarious
disagreements with his methods. We'll get to those. I want
to start by focusing on where you two disagree.

You began your analysis by successfully replicating
Dr. Palmer's results from his ecological inference, correct?

A. Yes. And the level of professionalism with which
he provided his results and the transparency really stood
out. That is not common. And in my report, now here, I
want to stress that our differences are over methodical
choices, not in terms of professionalism.

Q. Dr. Voss, I want to walk through your verification
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results, okay?

A. Sure.

Q. Your results were for all intents and purposes
statistically identical to Dr. Palmer's when you ran the
verification, correct?

A, That is right.

Q. Like to call up Table 1 on Page 2 of intervenors
Exhibit 3.

These two tables show your verification results,
right?

A, Well, the top is just his numbers. The top block
are his numbers. The bottom is my verification that shows
that the results are very close and that the standard, that

the confidence intervals are very similar.

Q. You have a copy of your report before you, right?
A. I do.
Q. I'm going to ask about some numbers. Maybe easier

to reference there than on the screen.
Are you with me?
A, I am with you.
Q. I would like to first direct your attention to the
fifth line up from the bottom in the 2022 house race?
A. Okay. 2022 US House.
Q. So in this election, representative Nicole

Malliotakis defeated Max Rose in Congressional District 11,
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right?
A. Yes.
Q. And the percentages you list in this chart reflect

the estimated support for the candidate Max Rose, right?
A. Yes.
Q. You and Dr. Palmer both estimated about 90 percent

of Black voters supported Rose?

A, That is correct.

Q. And about 89 percent of Hispanic voters?

A, That is correct.

Q. But only about 24 percent of White voters, right?
A, That is correct.

Q. And as you characterized it on direct-examination,

these numbers look like some of the races in the deep south
in terms of divergence between races?

A, Those numbers are closer, yes. Those are similar
to the deep south spans.

Q. And Max Rose was defeated in that election, right?

A. Yes.

Q. Now like to direct your attention to the 2024 house
race. This should be a couple more lines down.

A. I can see.

Q. The results for this house race were similar when
verified Dr. Palmer's results, right?

A, Correct.
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Q. In this election, the incumbent representative,
Nicole Malliotakis defeated Andrea Morse in Congressional
District 117

A, I will take your word for that.

Q. You and Dr. Palmer both estimated somewhere between
86 to 89 percent of Black voters supported Morse?

A. Correct.

Q. About 88 percent of Hispanic voters likely
supported Morse?

A, Yeah. You know, I take issue with the way you
worded that though. These are not my estimates. This is
literally Dr. Palmer's code, Dr. Palmer's program,

Dr. Palmer's data, and something we haven't mentioned, when
running these routines you can do what 1s call set a seed,
in other words tell the computer how to generate what looks
like random numbers. I'm even using the same seed as he
did. So this is -- this -- if it weren't for differences
in our computers, my table should loock exactly the same as
his.

Q. I understand, Dr. Voss. Happy to clarify for the
record that this is your verification of Dr. Palmer's
results, correct?

A, Yes, thank you.

Q. When you verified Dr. Palmer's results, your

estimates were between 86 and 89 percent of Black wvoters
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supporting Andrea Morse?

A, That's correct.

Q. 88 percent of Hispanic voters supporting Morse?

A. I agree. That is what Dr. Palmer got.

Q. And 20 percent of White voters supporting Morse,
right?

A, That is correct.

Q. And you did not dispute in your report that this is
a very widespread suggesting racially-polarized voting?

A, I do not dispute that.

Q. Here, Andrea Morse also was defeated in this

election, right?

A, The democrat was defeated, yes.
Q. Now, for the remaining 18 elections, Dr. Palmer's
-- apologize.

Dr. Palmer estimated that Black voters supported
their preferred candidate with around 90.5 percent of the
vote?

A, That seems to be an average -- an approximation of
the average of the column, yes.

Q. And Hispanic voters did the same with 87.7 percent
of the vote?

A, I can believe that is the average of that column,
yes.

Q. White voters, 26.3 percent of the vote?
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A. Again, I am willing to accept that as the average.

Q. Applying Dr. Palmer's methodology, you don't
dispute those conclusions, right?

A, I do not.

Q. Let's turn to where your analysis departs from
Dr. Palmer's.

Now, there is a lot of technicalities here on
statistical analysis. $So I want to run through your
disagreements quickly to make sure we are on the same page
here, okay?

A. Yes.

Q. So one dispute that you have with Dr. Palmer is
about the scope of his ecological inference, right?

A. Yes.

Q. Specifically, you contend that his ecological

inference should not have been confined to the precincts in

Congressional District 117

A. Correct.

Q. Now, your second criticism is that Dr. Palmer
should have adjusted his ecological inference to include a

covariate to control for aggregation bias, right?

A, That is not the only way he could have adjusted for

aggregation bias. That is the way I did, yes.
Q. So your third criticism is that you noted some

counterintuitive trends in his voter turnout estimates,
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right?
A. Yes.
Q. I want to take those one by one. We will start

with the scope issue, okay?

A. Sure.

Q. So you stated on direct-examination that his
decision to include only the precincts from Congressional
District 11 is contrary to best practices, right?

A. Correct.

Q. But you also state in your report that there is no
consensus about how much precinct data to include in
ecological inference to obtain the best results?

A, Definitely not, and I said that under oath in
multiple cases.

Q. And you also advised that too much data itself can
be a problem, right?

A, Too wide a scope can be problematic as well, yes.

Q. Because you might aggregate data from areas too
dissimilar in a way that might skew results?

A, That is correct.

Q. And, in fact, in your view, statewide ecological
inference is usually not advisable, right?

A, I avoid 1t in my research, yes.

Q. Now, you stated that in this case, both in your

report and on direct-examination that you believe the
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appropriate scope for this case i1s the entirety of New York
City, right?
A, That is what I used to expand my scope, yes,

because a Metropolitan area 1s a meaningful community.

Q. A Metropolitan area is a meaningful community?
A. Yes.
Q. Are you aware that New York City is the single

largest Metropolitan area in the United States?

A. I am.

Q. Its population is around eight and a half million
people?

A, Okay.

Q. In fact, that is larger than most states in the

country, to your knowledge?

A. I appreciate that.

Q. Are you familiar with New York's boroughs?

A. Um, define familiar?

Q. Are you aware that New York City is divided into

various boroughs?

A. Yes.

Q. You have Manhattan?
A. Yes.

Q. Brooklyn?

A. Yes.

Q. Queens?
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A. Yes.
Q. Staten Island?
A. Yes.
Q. In your report, you didn't consider whether New

York's boroughs might also be meaningful social constructs
for purposes of ecological inference?

A. No, I did not have time to play around with
multiple levels of scope.

Q. You didn't investigate whether differences in the
boroughs in New York City might introduce some of the
population variations that can skew results in ecological
inference, did you?

A, No, because I only tweaked Dr. Palmer's method one
way at a time. I did not try to both expand the scope and
the model aggregation bias.

The farther you get from what a different
research/analyst has done, the easier it becomes for them to
say, well, it is not because of X, it is because of Y. I
found that when you are judging someone else's work and
presenting the issues with it, it is cleaner to just do one
tweak at a time to show the effect of it.

Q. T would like to call up Table 6 on Page 21 of
Intervenor's Exhibit 3, Dr. Voss's technical report.

This is the Table 6 from your report, right?

A. Yes, it is.

1255a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

D. S. Voss - Cross/Wittstein

Q. This is the citywide ecological inference that you
discussed on direct-examination?

A. Yes, it is.

Q. This uses the data I believe you said you obtained
from Dr. Trende?

A. Correct.

Q. And it includes all of the New York congressional
districts that comprise New York City, right?

A. Correct.

Q. Now, the data that you receive from counsel or
Dr. Trende included citizen voting age population and

returns for multiple recent elections, right?

A, It did, vyes.
Q. But you only examined one contest, correct?
A. Mostly correct. I extracted some of the results

from a second one for Table 7, but as we discussed, the
risk of clerical errors is not small. I told them there
was no way by the deadline T could reproduce Table 6 for
other contests.

Q. So Table 6 reflects only the results of the 2022
Gubernatorial Election, right?

A, That is what I picked as the focal example, yes.

Q. And as you just stated, you focused on this
election in the interest of time?

A. The reason I focused was in the interest of time,
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yes.
Q. In fact, you stated in your report it took you
12 hours to complete the ecological inference for this
election?
A. Yes. To be clear though, I wasn't working 12 hours
on it. These things take a long time for the computer. So
you set it going, you go to sleep, you wake up, hope it is

done and has not crashed.

Q. Your computer took 12 hours?
A. The computer worked for 12 hours.
Q. Counsel provided you with copy of Dr. Palmer's

reply report?

A. Yes.

Q. You reviewed it?

A. Yes.

Q. Did it surprise you to learn Dr. Palmer

successfully replicated this analysis in less than eight
minutes?

A, Um, the speed of it surprised me, yes, but the fact
that he might have a better computer than I do did not
surprise me.

There are also adjustments. Somebody who
really knows these computers, adjustments one can make to
exploit the processors and the like to speed it up. I have

no idea if he did that. I do know that is possible.
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Q. So if you had been able to exploit the processors
to speed up the ecological inference, we might have gotten
results from more elections than just the 2022 Gubernatorial
race?

A, You still needed the step of producing the tables
but, ves.

Q. Let's turn to the results from this table.

I would 1like to direct your attention to the line
for the totals for Congressional District 11, okay?

A. Yes.

Q. I think we can get the highlights in the total
column. I see there are a few columns under CD-11.

So your ecological inference estimates here that
95 percent of Black voters in the city voted as a block for
Governor Hochul, correct?

A, Sorry. Would you repeat the question?

Q. Your ecological inference estimate here found that
95 percent of voters in the city voted as a block for the

democratic candidate, Governor Hochul?

A. 96.2.

Q. 96.27

A, I'm sorry, are we talking New York City as a whole
or?

Q. No, for Congressional District 11.

You stated on direct examination when you run the
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citywide inference you can narrow that down to estimates for
one congressional district, right?

A. SOrry.

Q. That is all right.

A. Yes, only in CD-11 the precinct estimates suggest
that the Black vote was 95 percent for Hochul.

Q. And 75 percent of the Hispanic vote went to
Governor Hochul as well, right?

A, That is what it estimates, yes.

Q. And only 20 percent of White voters in
Congressional District 11 under your estimate supported
Governor Hochul?

A. Correct.

Q. So in other words, 80 percent of White voters per
your estimates voted as a block against Governor Hochul?

A, I believe that is correct, yes.

Q. Thank you. We can take down that exhibit.

Now, I want to turn to your methodological disputes
with Dr. Palmer about aggregation bias, okay?

A, Okay.

Q. So you testified that Dr. Palmer did not adhere to
best practices with ecological inference research, right?

A. Correct.

Q. And that is because he used the simple model for

ecological inference, correct?
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A. Correct.

Q. And you stated that he should have, I believe the
word you used was tweaked his analysis to include a
covariant, right?

A, No. I said that all I did to illustrate the
problem of not concerning aggregation bias was to tweak his
model. All T did was tell it you are allowed to notice
these contextual patterns and adjust the estimates based on
it. That is not at all what I would have done to properly
develop ecological inferences to take into account
aggregation bias.

Q. Okay. So your testimony is that best practices
would have been to include multiple covariants, run the
models different ways using covariants, correct?

A, Yes. I mean, 1t is unclear what I can tell you
about VoteHub, but they did something a lot more
sophisticated than what I did.

What that APSR article that we were talking
about did much more sophisticated than I did. I'm just
showing you -- I'm just showing you what happens when you
operate within most of the parameters which Dr. Palmer was
operating and you tweak the one thing.

Q. All right, Dr. Palmer -- apologies, Dr. Voss.
We'll discuss the VoteHub results in a moment. I want to

focus back on what you describe as best practices, okay?
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A. Yes.

Q. In your report, you did not identify a single
redistricting case where any expert has relied on this
adjusted form of ecological inference to estimate

racially-polarized voting, do you?

A. I assume you mean other than myself.
Q. Other than yourself?
A. No, I have not -- I'm not part of the consulting

industry. I did not good try to figure out what courts are
letting analysts get away with.
Q. You are aware that the same lawyers who hired you
in this case also hired Dr. Sean Trende to offer opinions?
A. I am.
MR. BRAUNSTEIN: Objection.
THE COURT: Sustained.

Next question.

0. Are you familiar with Dr. Trende's work?
A. I'm familiar with his research.
Q. Are you aware that Dr. Trende also performed

racially-polarized voting analysis in redistricting cases?
A, Maybe vaguely. I don't pay attention to this
industry.
Q. In compiling your report in this case, did you
identify a single case in which Dr. Trende has adjusted

ecological inference in the way that you described?
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A, I have never read anything Dr. Trende has produced
for any case.

Q. Are you familiar with Dr. Alford's work in the
redistricting space?

A. I am not.

Q. Were you able to identify any case Dr. Alford
adjusted ecological inference in the way you described?

A, I did not try.

Q. Now, it is your understanding that ecological
inference is not employed in the way that you described in
redistricting cases, isn't that right?

A, I only have a sample of a few cases as you
established. I agree that what the experts did there was
similar to this and that they ran simple ecological
inference in bulk without any refinements based on the
circumstances of the election or the place or anything.

Q. In fact, as we discussed earlier, you offered an
expert report in the case of Nairne v Landry, right?

A. I did.

Q. And you submitted that report in June of 20257

A. T will take your word for it.

Q. And do you dispute that in that report you stated
that it is your understanding that consultant expert
witnesses on redistricting cases do not employ the method

that you discussed?
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A, I did not dispute that before, and my position then
was consistent with what I just told you.

Q. Now, you mentioned a couple of times a tool that
you did reference in your report of VoteHub's website,
right?

A. Correct.

(Transcript continues on the next page.)
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CROSS-EXAMINATION
BY MS. WITTSTEIN:

Q. And you stated that they ran an ecological inference
analysis on the 2024 presidential election?

A. They did.

Q. Now, VoteHub.com is a political media organization,
right?

A, That's right.

Q. You noted in your report that that tool has been
available for some time now?

A, Okay.

Q. Is that what you stated in your report?

A. That sounds familiar.

Q. And just to make sure the record is clear, that tool
has been available since September of 2025, correct?

A, If -- if that is what you want me to stipulate, I don't
know.

Q. You're not aware of how long VoteHub's tool has been
available?

A. VoteHub, as a whole, has existed for a while. Not
Ooff -- not off the top of my head do I know when they released
the specific analysis you're talking about.

Q. I'd 1ike to call up VoteHub's presidential precinct
map, demographics methodology page.

Do you recognize this as the page describing the
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methodology that you reviewed in putting together your report?

A, It could be.

Q. Do you see the date in the top corner?

A, Yes. September.

Q. So when you stated in your report that this precinct
data has been available on their website for some time now,
September of 20257

A. We've now quantified "some time."

MS. WITTSTEIN: We can take down the exhibit.

Q. Now, you also stated just now and on direct examination
that VoteHub's methodology sought to account for aggregation
bias in more sophisticated ways than you did in your report,
right?

A. Correct.

Q. But you have not analyzed that methodology in detail,
have you?

A, No, no. And my report was very clear on that. I was
merely using that for validation purposes, to see if their
results were similar to mine. I did not offer it as
authoritative. I was very clear that I did not know, if I
performed a more refined analysis, if I would end up agreeing
with them or not.

Q. And you acknowledge that their methodology might be
flawed, right?

A, Absolutely.
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Q. Now, as far as you know, VoteHub's methodology has not
been peer-reviewed, has it?

A, It has not.

Q. Or published in any reputable journal?

A. Not so far as I know.

Q. Are you aware of who authored the VoteHub methodology?

A. I mean, I know the name, but it doesn't mean anything
to me.

Q. You're not familiar with the author as a member
of -- or an established member of the scientific community?

A. I -- I know him as a participant in election Twitter is

about the extent to which I know that analyst.

Q. And are you familiar with that analyst as -- in

election Twitter as someone who graduated college just last May?
MR. BRAUNSTEIN: Objection. Asked and answered.
THE COURT: Overruled.

A, No, I did not investigate anything but read the
methodology and check the results.

Q. Okay. Now, despite your criticisms of Dr. Palmer, you
made very clear on direct examination that you did not do a
comprehensive assessment of racially polarized voting in
Congressional District 11, right?

A. I'm not offering opinions on the -- the legal side.
I'm providing numbers that would let others who have the legal

training I don't to make those judgments.
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Q. I want to get some clarity on the numbers you're
providing. You did not generate authoritative estimates of
racial patterns within CD-117?

A, I see what you're saying. Yes, that is correct. I do
not think that my analysis is done. And as I said, I'm not
convinced, with the poor data for District 11, that an
authoritative ecological inference could be conducted.

Q. Well, if it can be conducted, you don't know whether
the covariant that you offered that you applied to tweak
Dr. Palmer's analysis produces the best estimate for racial
voting patterns in CD-11, right?

A, No. In fact, without going to outside sources, there's
nothing in the ecological inference software or output that can
tell you if you've gotten your estimates horribly wrong. This
is one reason why it's so hard to get ecological inferences
through peer review because scholars recognize that it's
dependent on the contextual knowledge, the knowledge of the
politics, the knowledge of -- of the place in order to correct
for the very high possibility -- very high probability that
naive application of ecological inference will send you very far
off.

Q. Now, to develop what you would have described as
authoritative estimates, you would have run your model multiple
different ways, right?

A, Yes.
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Q. You would have used different priors related to the
covariant?
A. Correct.

Q. But you did not do that analysis before submitting this
report, right?

A. No. These are just -- this is Dr. Palmer's methodology
with illustrative or demonstrative single changes in what he did
so that those of you who knows the law could see what happens.

Q. You have not done that analysis since submitting your

report, correct?

A. No.

Q. You were never retained to obtain authoritative
results?

A, No. I would have refused such a gig. That wasn't

going to be doable in such a short amount of time.
MS. WITTSTEIN: I would like to call up Table 4 on

page 14 of Intervenors' Exhibit 3.

Q. Dr. Voss, this is a table that's contained in your
report, correct?

A. Correct.

Q. It states a conclusion that Dr. Palmer likely
overstated RPV in Congressional District 117

A. Yes, I believe that to be true.

Q. And it includes a line stating your estimate for voter

choice just in the 2024 election, right?
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A. Yes, that's correct.

Q. So the estimates in this table, this is not an average
of your results across all the elections that you reviewed,
right?

A. That's correct.

Q. This is just the 2024 presidential?

A, Yes, because the purpose was to show where VoteHub fell
relative to those other three numbers, and they only did 2024.

Q. Dr. Voss, did you generate an average of the Hispanic
vote for all of the elections that you reviewed?

A, Not that I recall. 1If I did, it's not in my report.

Q. Do you have a basis to dispute that if you average out
those numbers, the estimate for the Hispanic vote is north of
70 percent?

A, No, that sounds right.

Q. Now, if you had worked your way to what you call the
best estimates you would have been able to with the data, you
have no way of knowing whether they would have been closer to
Dr. Palmer's or closer to VoteHub, right?

A, I -- I don't know whether I would have gotten close to
VoteHub, no. But the -- the analysis with covariants followed
indicators, diagnostics from ecological inference software
telling me that aggregation bias had been detected. So by the
time I had produced these results, I already know there's
something in the data that the naive model is missing.
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Q. Well, if you had worked your way to the best estimates,
you don't know whether it would have showed cohesive voting
among Hispanic voters, do you?

A, How do you define "cohesive"?

Q. You don't know whether the vote estimate for Hispanic
voters would have been north of 70 percent, right?

A, I cannot say for certain, no.

Q. You can't say whether the estimate would have been
north of 75 percent?

A. It's getting much less likely, but no, I can't say for
certain.

Q. You don't know whether it could have been closer to
80 percent?

A. Really unlikely.

Q. Okay, Dr. Voss.

MS. WITTSTEIN: T1'd like to call up Table 3 on

page 13 of Intervenors' Exhibit 3.

Q. Now, Dr. Voss, this table includes the results that you
did get when you ran Dr. Palmer's analysis with the tweak,
right?

A. Correct.

Q. And the table on top shows Dr. Palmer's ecological
inference results?

A. Correct.

Q. And the table on the bottom is those results with the

kp

12702




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Voss - Cross/Ms. Wittstein

659

tweak?
A. Correct.
Q. Now, isn't it true that more than half of your

estimates were not outside of Dr. Palmer's confidence intervals?
A. That's right. It was close to 50-50.
Q. So put another way without the double negative, more
than half of your estimates applying a covariant fall within
Dr. Palmer's confidence intervals?
A, Half do, half don't, yes, roughly.
Q. Now, some of the disparities that you notice between

your results and Dr. Palmer's raise what you called a red flag,

right?
A. Yes.
Q. And it raised a red flag because you noticed that

groups were only trending down, but no group had a
correspondingly increased estimate in voter choice for the
Democratic candidate?

A. I did offer that as an example of the things I saw,
yes.

Q. Now, as you explained in your report, each group's
Democratic voting rate, when weighted by the size of the
electorate, needs to add up to the known vote totals for that
candidate, right?

A. Yes.

Q. Now, one thing that might explain the disparities
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between yours and Dr. Palmer's results is differences in turnout
estimates, right?

A. Correct.

Q. And that's because the ecological inference model that
you run produces estimates both for voter choice and for voter
turnout, right?

A. Yes, that is correct.

Q. So 1f the total percentage of voters supporting a
candidate in a group goes down, but more people within that
group turned out to vote than originally estimated, that could

help explain the differences in the estimates you're seeing

here?
A, I'm really sorry. I need you to ask that again.
Q. You know what, let's move away from the abstract.
THE COURT: Okay.
Q. So you tried to make some sense of the mathematical

differences between your voter choice estimates and Dr. Palmer's

estimates, right?

A. Again, I don't -- I don't know what that question
means.
Q. You re-ran your verification of Dr. Palmer's work, but

with voter turnout kept in the mix?
A, So I could see what the results were, yes.
Q. And as you described on direct examination, you said

that analysis didn't make very much sense, right?
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A. Yes.

MS. WITTSTEIN: 1I'd like to call up Table 5 on

page 18 of Intervenors' Exhibit 3.

Q. So this table reflects the results that you described
in your report as not making sense?

A. Yes.

Q. Specifically, you highlight in your report that some
Black voters appeared to sit out the 2024 presidential contest
compared their participation in congressional elections?

A, Again, that was a small example, but yes.

Q. That was the example you cited in your report, right?

A, I said "for example.”" But yes.

Q. Now, these turnout results are reported in the bottom
three rows here, right?

A. I'm sorry, the 20247

Q. 2024.

A. Yes. The bottom three rows are for 2024.

Q. So the example you highlighted in your report as not
making sense is that it was irregular that Black voter turnout
for US senate and congressional elections were about
1 percentage point higher than the turnout result for the 2024
presidential?

A. Yes. And to be clear, in Dr. Palmer's reply, he said,
"Well, these aren't really statistically different results
because when you look at the error in the estimate, they're
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statistically effectively the same." That's not wrong.

And the point was this was not an -- this was not final
evidence that the results were bad. It's just a red flag that
gets you to probe and try to refine your model.

So I agree with what he said. I mean, those are
effectively the same. But when you see something that doesn't
go in the direction you expect it to, it's -- it's just
something to keep checking, just as if VoteHub disagrees with
somebody, you don't stop there, it's just a little red flag to
keep checking.

Q. So just to be clear, you stated in your report that
Dr. Palmer's results did not make sense, right?

A, There were patterns that don't fit with what we know,
yeah.

Q. Patterns that you now agree are statistically
insignificant, in terms of the difference?

A, Yes. I don't dispute that.

Now, keep in mind, though, even though the differences
may not be statistically different, those differences are still
influencing what you're also estimating for vote choice. So
even though, looking at those differences, you can't say with
confidence that African Americans were less likely to vote for a
president than they were for a senator, when it then goes to
estimate how Blacks voted for president or senator, it's still

usually assuming that there are more African Americans in the
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electorate, practically, more often than not, than there
were African Americans in the electorate voting for president
more often than not --
(Whereupon, the court reporter seeks a
clarification.)

A. So even though a 41.8 and a 40.7 may not be
significantly different, such that someone would say, "Okay, I'm
confident now, more African Americans voted for senator than
president," still, when you're estimating vote choice among
those voters, you're going to have more African Americans in the
electorate for senator and, therefore, assume you've got more
Black votes to distribute than you would have for the
presidential result, more often than not.

So statistically insignificant errors are not
necessarily insignificant with the rest of the results that
you've produced.

Q. Dr. Voss, you also stated that it didn't make sense
that more Black voters appeared to vote in the 2022 elections
for senator and Congressional District 11 than for New York
attorney general and governor, right?

A, Yeah. Again, these are just some quirky results that
would make you want to keep refining the model.

Q. The guirk that you highlighted is that the difference
between these elections was between one and one and a half

percentage points in election turnout?
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Yes. And again, I'm not claiming that it's

statistically significant. 1It's just something to see if it

goes away as you refine the model.

Q.

The other final point that you highlighted in your

report as a reason Dr. Palmer's turnout results didn't make

sense 1s that Black voters appear to participate in the 2021

public advocate race more than in the mayoral race?

A.

That was another example of turnout being higher among

minority voters for lower ballot contests than for upper ballot

contests.

Q. A .7 percent difference, right?

A. Yes.

Q. And, again, you agree that that is statistically
insignificant?

A, That is correct.

Q. So after rerunning Dr. Palmer's ecological inference to

determine if his turnout results made sense, you did not do the

same for your own ecological inference with the tweak with the

covariant, right?

A.
Q.
A.

Q.

Well, at the time of my report, I had not.
Have you done so since?
Yes, I have.

You haven't supplemented your report to include those

turnout estimates?

A.

No.
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Q. Now, 1in your report you stated that those results were
likely to contain anomalies, right?

A. Yes.

Q. Did you find anomalies when you re-ran to estimate
voter turnout?

A. Yes. I'm -- I'm back to what I've said before. This
is not my analysis. This is not the analysis I would do. This
was Dr. Palmer's analysis with one setting changed.

Q. Well, this is the analysis that you're testifying to
here today, right?

A, It is what I'm testifying you get when you allow the
model to take into account aggregation bias.

Q. Were you present for Dr. Palmer's testimony -- I think
it was two days ago now?

A. I was.

Q. Did you hear that he also ran your ecological
inferences again with turnout estimates?

A, I did. And I heard him say that they were -- they
were -- they were -- I don't know his word choice -- wonky.

Q. Did you hear him testify that your EI model predicted
75 percent turnout among Hispanic voters in some elections?

A, I heard that reference, yes.

Q. To the extent of your knowledge, is that consistent
with national trends and polling that you stated that you
reviewed?
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A. No, no. This is definitely not where I would end in an
ecological inference.

And as I've said, and I'll say again, with the data
we're using here, only from CD-11, only those precincts, with
the low level of information New York provides, I never would
have offered this as authoritative. I don't think an
authoritative analysis could be done with so little data.

Q. In fact, you even stated on your direct examination
that turnout estimates are typically lower among minorities in
areas that are heavily populated with White people?

A, Yes. And one anomaly of the turnout results for the
analysis with the covariants is that it's estimating a minority
turnout higher than Whites. Yet, again, that's the sort of
thing that i1if you're doing this properly, you would keep working
at.

Q. Now, did you hear Dr. Palmer testify that in the other
races category, your model estimated turnout north of
95 percent?

A. Yes.

Q. To the extent of your knowledge, is that consistent
with the sort of polling that you reviewed on national turnout
estimates?

A, I mean, "other™ isn't a real category. But, yes, that
would have been a quirk that would have caused me to keep

working.
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Q. All right. Dr. Palmer -- apologies. Dr. Voss -- 1it's
the second time I've done that.

I want to turn to the last subject that you discussed
with counsel on direct examination, which was your estimates of
voter cohesion in Districts 5, 8 and 9, okay?

MS. WITTSTEIN: And we can take down Table 5.

Q. So you -- you stated in your report that there is
racially polarized voting in Congressional Districts 5, 8, and
9, right?

A. I hope I didn't.

Q. Would it surprise you to learn that you did?

A, Yes. Because I was trying to avoid that language.

Q. I would like to direct your attention briefly to
page 20 of your report. Are you with me?

A. Yes.

Q. Second paragraph down, beginning with "Third."

A, OCkay. Got you.

Q. And the third line begins, "Specifically, in the case
of this contest, we see racially polarized voting in
Congressional Districts 5, 6, 8, and 9."

A, Yes, I see I used that language.

Q. You did use the language --

A. I did.

Q. -- "racially polarized voting"?

A I did.
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Q. You would back off that here today?

A, Yeah. I was not meaning that in a legal sense.

Q. Okay, Dr. Voss.

Now, you would agree with me that a prerequisite to
finding racially polarized voting is that a racial group has a
clearly preferred candidate, right?

A, That is my understanding of the law, yes.

Q. And you would agree with me that cohesion in some
cases, as you've stated several times today, can be clearer in
some cases than others, right?

A. "Can be clearer"?

Q. Can be clearer.

A. Yes.

Q. For example, we can probably agree that 95 percent
cohesion among a group in support of a candidate represents
cohesive racial voting?

A. If -- if your definition of cohesion is how lopsided
their vote is, then, yes, you could have a vote that is more or
less lopsided.

Q. If we're defining cohesion in the sense of whether
voters of a particular racial group agree on a particular
candidate, 95 percent is pretty -- pretty close, right?

A, Yes, that is what I meant by "lopsided."

Q. Would you say that 51 percent of voters supporting the
same candidate represents cohesive voting?
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A, Again, that's a legal judgment. I have no opinion on
that.

Q. Well, I would like to take a look at the numbers that
you reported in your analysis here. Okay?

MS. WITTSTEIN: T would like to call up Table 6 of

Dr. Voss's report.

Q. Now, just to remind the Court, this table reports
ecological inference estimates for the 2022 gubernatorial
election only, right?

A. Yes.

Q. So in Congressional District 5 first, about 34 percent
of White voters supported Governor Hochul, right?

A. Correct.

Q. Meaning that only 66 percent of White voters supported
Governor Hochul's opponent in that election?

A. T think this is mostly two parties -- I mean it's not
that I can't subtract, but with that caveat, yes.

Q. And in Congressional District 8, only 6 -- only 60
percent of White voters supported the defeated Republican
candidate, right?

A, If subtraction gives us that number, then yes.

Q. And in Congressional District 9, only 62 percent of
White voters supported the Republican candidate?

A, With the same caveat, yes.

Q. Well, let's take a look at the additional analysis that
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you ran. You noted that you ran results for another election in
Table 7, right?

A. Correct.

Q. And it was counsel that asked you to see if there was
racially polarized voting in this particular election?

A. They expressed a particular interest in Districts 5, 8§,
and 9. T did not know why; T didn't care.

They asked me if I had run the citywide analysis for
any other elections so that I can give them more information
about Districts 5, 8, and 9.

I said, "Well, I've run the presidential but I don't
think I'm going to be able to have a pretty table for you."

They said, "Well, will you just give us what you'wve got
for 5, 8, and 92"

And so I added it -- I think transparent as it was, I
added it in case that was useful to others.

MS. WITTSTEIN: I'd like to call up Figure 7 on

page 21 of Intervenors' Exhibit 3.

Q. So this table reports the results for the 2020
presidential election, right?

A. Correct.

Q. And this is using the same citywide data that you used
to produce Table 67

A. Correct.

Q. And you stated in your report that you found similar
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polarization in this election, right?
A. Would you direct me to where I said "similar"?

Q. We can go back to page 20 of your report.

A. Mm-hmm.

Q. Same paragraph.

A Okay.

Q. It says, "Late in this process, I was asked whether

such polarization was appearing in other contests, especially

for 5, 8, and 9."

A. Yes.

Q. The answer is yes, it appeared in other contests?
A. Yes.

Q. Table 7 shows similar polarization in the 2020

presidential election?

A. Yes.

Q. Well, let's talk about those results here in Table 7.

A, And -- and to be clear, "similar" is a vague word. At
this point all I mean by "polarization" is that, best guess,
White voters were supporting one candidate, Black and Hispanic
voters were supporting a different candidate.

Q. Well, I would like to discuss the -- the degree of
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polarization that you deem similar. The percentages listed here

reflect support for the Democratic candidate, right?
A. That's correct.

Q. And White voters in Districts 5, 8, and 9 in this
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election were even less cohesive than in the 2022 gubernatorial
election, right?

A, That is correct.

Q. In Congressional District 5, only 55 percent of White
voters supported Donald Trump?

A, That -- I'm almost certain that's correct, yes.

Q. And in Congressional District 11 -- I'm sorry. In
Congressional District 8, it was only 51 percent that supported
President Trump?

A, That is the best guess. With confidence intervals it
could be above or below 50, actually.

Q. Tt might have been below 50 percent supported
President Trump?

A, Could have been, yes.

Q. And the same thing in Congressional District ¢, only

about 54 percent of White voters supported President Trump?

A, That is correct.
Q. And this doesn't include confidence intervals either?
A, The table doesn't have the confidence intervals. The

replication code I gave would have allowed Dr. Palmer to look at
the confidence intervals, but I did not get them into the table,
no.

Q. You did not include the confidence intervals?

A, I did not.

Q. And it's possible that White support for the Republican
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candidate here was actually under 50 percent?
A. Yes.
MS. WITTSTEIN: Thank you.
I pass the witness.
THE COURT: Redirect?
MR. BRAUNSTEIN: Could we have one moment,

Your Honor?

THE COURT: Yes. You know what, everybody stay in

place. 1I'll be right back.

(A recess is taken.)

MR. BRAUNSTEIN: Your Honor, we have nothing
further for Dr. Voss. Sorry.

THE COURT: Thank you for your testimony. Safe
travels home.

Please watch your step on the way down, it's
multiple steps.

(Witness excused.)

THE COURT: Do you want to call the next witness?

MR. BUCKEY: Good morning, Your Honor.

Christopher Buckey on behalf of the respondents.

We would like to call Dr. John Alford.
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THE COURT: Bring up the witness and administer the

oath.

THE COURT OFFICER: Raise your right hand. Do you

swear or affirm to tell the truth, the whole truth, and
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nothing but the truth?
THE WITNESS: I do.
THE COURT OFFICER: Thank you. Please have a seat.
For the record, please state your full name and
address.
THE WITNESS: My name is John Alford, A-l1-f-o-r-d.
And I live at 14827 Heather Valley Way, in Houston, Texas.
J O HN AL F ORD,
having been first duly sworn/affirmed by the Court Officer, took
the stand and testified as follows:
DIRECT EXAMINATION

BY MR. BUCKEY:

Q. Dr. Alford, good morning.
A. Good morning.
Q. Could you just tell the Court briefly what your current

professional position 1s?
A. I'm a full professor of political science at
Rice University. My specialty is American politics, voting
behavior, elections, and the statistical methods.
Q. Thank you.
MR. BUCKEY: And, Your Honor, again, in the
interest of the brevity for today, I'm not going to go into
Dr. Alford's otherwise very impressive qualifications, and
would offer him now as an expert in both voter dilution and

polarization.
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And since Dr. Alford has done a report, I would
also move that into evidence now. That's Respondents'
Exhibit 2, both requests are in accordance with the parties'
stipulation.

THE COURT: Without objection, both the witness is
accepted as an expert witness for the reasons just mentioned
and the report is admitted on -- by stipulation.

MR. BUCKEY: And we request that the clerk provide
a copy now of Dr. Alford's report to Dr. Alford.

(Handing.)

MR. BUCKEY: Thank you.

BY MR. BUCKEY:

Q. Just briefly, Dr. Alford, you have testified as an
expert witness in redistricting and voting rights litigation in
the past; is that right?

A. Yes. Over 40 years, well over 50 cases.

Q. And have you provided consultation to municipalities

regarding redistricting?

A, I have provided assistance to municipalities and school
boards. I have drawn districts for municipalities and school
boards -- I've assisted -- I've provided support to both

municipalities and school districts in drawing districts. And
I've assisted them in the Section 5 era in obtaining justice
department preclearance for those district plans.

Q. Okay. And for this particular matter, what materials
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did you use and rely upon in forming your opinions?

A. So here I'm working primarily with data disclosed by
and the reports provided by Dr. Palmer; the report of
Dr. Cooper; and then to a narrower extent, to some data from
Dave's Redistricting.

Q. Okay. And broadly, what questions were you asked to
analyze for this engagement?

A, Initially, was broadly to simply address the voter
polarization analysis that was provided by Dr. Palmer.

Q. And did you accept Dr. Palmer's methodology?

A. Yes.

Q. And did you use his data and his evaluations in forming
your conclusions?

A, Yes. So to be clear, when I say I accepted
Dr. Palmer's data, I performed a variety of checks on the data
that he provided disclosure, checked the analysis to see that I
could confirm his results. And when I was confident that the
data was appropriate and the results were accurate, I then
proceeded relying entirely on Dr. Palmer's results.

Q. Okay. And what did Dr. Palmer analyze?

A. He analyzed the voting behavior of various racial
groups in the existing Congressional District 11 and in the
illustrative District 11.

(Senior Court Reporter Karen Perlman was replaced

by Senior Court Reporter Monica Hahn.)
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Q. And how many elections was that, do you recall?

A. Twenty elections for the existing district, 18 for
the I will active district.

Q. Can we pull up Dr. Palmer's report, please.

Dr. Palmer, did you review CD-11's 2024

demographics?
A. I'm Dr. Alford.
Q. Excuse me. First time for me.
A. I'm the older guy. Dr. Palmer is the young, virile

looking fellow. I'm the old gray-headed guy.
Q. Let me rephrase.

Dr. Alford's, did you review CD-11 2024

demographics?
A. Yes.
Q. And that is in table one of your report that we're

showing now?

A. Yes.

Q. And where did you get this data?

A. This was directly from Dr. Palmer's report and
disclosures.

Q. What does this data show you?

A. It shows me that given what 1s provided in the
table, that Black voters are voting cohesively. Hispanic
voters are voting cohesively. Asian voters probably not

cohesively, and White voters somewhat less cohesively than
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Black voters, but also voting cohesively.

Q. Does it show anything to you about the size of the
minority population in CD-117?

A. No.

Q. Dr. Alford's, did you also reviewed Dr. Palmer's
racial-polarized voting analysis in the illustrative plan?

A. Yes.

Q. And did you, in fact, compare the results from the
actual CD-11 to the illustrative plan?

A. Yes.

Q. Okay. And how did you do that?

A. So the, basically provide again directly from
Dr. Palmer the comparable analysis for the, the territory of
illustrative 11, then comparing the average cohesion for
each of these groups. Not including in the case of actual
CD-11, the two congressional contests. So looking at the
18 elections that are common between the two geographies.
Looking at the average cohesion estimates for each of those.

Q. Okay. What conclusions did you draw from doing
this comparison?

A, There is -- it is certainly not the case that the
illustrative district encompasses more cohesive Black voting
population or a more cohesive Hispanic voting population.

In both cases, the point estimates are actually lower for

the groups in the illustrative district. That is in
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contrast to the much more substantial difference for
non-Hispanic Whites and Asian voters, both of which are
substantially more likely to vote democratic in the
illustrative district compared to the actual CD-11.

Q. And within your analysis, did you see any change in
the total amount of minority voting shares in the
illustrative plan?

A. No.

Q. So in your opinion, Dr. Alford, is there a
practical implication of these comparisons when the court is
going to try to determine whether there is dilution that can
be remediated through this illustrative plan?

A, I think there are two things you would look at when
you are trying to understand what the illustrative plan is
offering to the court.

One would be is the illustrative plan uniting
or perhaps reuniting a minority population that has been
divided by the lines that have been drawn. So that is a
fairly common notion of vote dilution with regard to
districting is that the district lines dilute minority
voting either by dividing minority population between
districts or by overcrowding, compacting minority population
into a single district.

That doesn't appear to be the issue here

because again you have minority population in the
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illustrative district is not significantly different than
the minority population in the original district. And in
fact, the balance of population really doesn't shift at all.

You also might argue that you are looking for a
more politically cohesive minority population in drawing the
illustrative district. That is not the case here either.

So it is, it certainly indicates that the, that
the, what is being offered here is essentially the remedy,
sort of what is it that is being remedied. That seems to be
essentially a partisan issue related to the vote, not of
minority, of any of the minority groups that are at issue
here but rather the behavior of non-Hispanic White and
non-Hispanic Asian voters.

Q. So you would agree with Dr. Palmer's conclusion
that the minority preferred candidate does better in the
illustrative plan?

A. So the, what is different about, besides the
obvious geography that has been discussed at some length,
to me the, what is clear, politically different about the
plans is that both are, both suggest a competitive CD-11, a
rarity these days at congressional elections, a competitive
CD-11 in its existing form that leans republican to be
replaced by a competitive CD-11 that leans democratic.

Q. Is that accomplished by swapping in democratic

leaning White voters from outside of the current CD-11?
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A, Both more democratic leaning White voters,
non-Hispanic White voters and non-Hispanic Asian voters,
yes.

Q. Dr. Alford, why is this partisan substitution, why
is that material to evaluating claims about
racially-polarized voting and overall district performance?

A. I think for me, at least, I'm interested in as it
connects to the broader picture about the nature of the
polarization itself. So I believe polarization itself is,
reflects a very strong influence of partisanship. And I
think interestingly the dispute here, as I understand it
between the existing district and the illustrative district
also turns out to be essentially a partisan issue.

Q. And in your analysis, Doctor, did you also consider
the race of the candidates in the elections that Dr. Palmer
examined?

A, Yes. So 1f you look at Dr. Palmer table you can
see there are two things that aren't included there that I
think are useful to the, certainly to me as an analyst and
to the court, and that is the party affiliation of the
candidates as reflected on the ballot and the race or
ethnicity of the candidates. So that is an important
consideration. That is a very common consideration in these
kinds of cases.

Q. That is in Table 4 of your report?
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A, That's correct.

Q. And you started to get into that on your prior
answer. Why is the race of the candidate relevant for the
court here?

A. So it 1is relevant in a broad sense and relevant in
an analytical sense.

In the broad sense the race of candidate 1is
important. Its always been important in these cases. It is
part of the totality of circumstances, the degree to which
members of the group --

MS. BRANCH: Objection, to the extent he is
testifying to what the law requires or what the law
says.

MR. BUCKEY: Your Honor, he has to apply the
law in his analysis. This is the standard that has been
given to him.

THE COURT: I will allow it.

A, So again, I've been doing this for 40 years. 1I've
never been involved in a case where the race or ethnicity of
the candidates was irrelevant. It is in, I would say in
almost, by far the majority of the cases I was involved in.
In my early involvement it has been the essential element of
the vote dilution inquiry and it remains an important
element in my view. But there are players experts I have a

lot of respect for that will only look at racially-contested
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elections. Think the race of the candidates is so important
that they don't even analyze elections that aren't racially
contested. So I think racially-contested elections have
always been considered to be of some utility both within the
academic discipline and in the evidence that is, that I've
seen brought before the court. $So I can, I continue to
consider it as I always have.

Q. Okay. Thank you. Can we pull up Table 5.

Dr. Alford's, what does your Table 5 show?

A. sSorry?

Q. What does your Table 5 show?

A, So Table 5 just looks again at another aspect of
this issue about the race of candidates and the degree to
which members of the minority group are elected to office.
It shows that the, in terms of the elections that are being
looked at here, it is, it is not the case that the election
of minority candidates to office is sort of deeply affected
by the contrast between CD-11 and the illustrative district.
Both in its current form and it's illustrative form the
district would be expected to elect minority candidates to
office.

Q. Okay. So let's get back to this, to
Dr. Palmer's analysis and his assessment that the minority
preferred candidates performance improves in the

illustrative district. Again, in your opinion, is that
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accomplished primarily through altering the partisan
composition of CD-117

A, It is.

Q. So to say it a different way, is it fair to say
petitioners, they didn't improve the performance in the
illustrative district by materially increasing the cohesion
of the minority voters or the amount of their votes share;
is that right?

A. That is correct. The overall change in the
district is not a function of the combined cohesion and
numerosity of minorities. It is the result of, again, a
change in the composition of the non-Black, non-Hispanic
population.

Q. Do you agree with Dr. Palmer that there is
polarization in CD-117?

A. Yes.

Q. And in your 40 years of experience has, 1is
polarization common?

A. It is common, has been common, and I would say in
that 40 years is increasingly common.

Q. So based solely on the data that is in
Dr. Palmer's report, do you have an opinion as to whether
the polarization he identifies in CD-11 is partisan?

A. Yes. I think that is exactly what my Table 4

indicates. So that is -- my conclusion is that the
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empirical evidence from Dr. Palmer's analysis is that we --
the degree of partisan polarization matches the overall
degree of polarization in the district and, well, that is
what the data shows.

Q. And we'll talk about Dr. Palmer's reply, but you
did review that reply report?

A. Yes.

Q. Okay. Is there anything in his reply that rebuts
your opinion that there is partisan polarization in CD-117

A. So he indicates that he believes that the evidence
of partisan polarization is not relevant or not important
which is a different assessment than saying he doesn't
believe in the analysis. He does not in any way challenge,
alter or provide other empirical evidence to suggest that my
analysis is in any way problematic. He just suggests that
it is irrelevant.

Q. So, again, operating solely based on the data in
Dr. Palmer's report, do you have an opinion as to whether
the polarization he identified in CD-11 is racial?

A. So from the evidence that we have and the -- it is
important to understand that the evidence we have is here
that I'm presenting is not by adding sort of new variables
or new models or new specifications. This is
Dr. Palmer's analysis. So what is it that

Dr. Palmer's analysis tells us when we take into account
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something that both we know and that typically the voters
know which is the party affiliation of the candidates 1is
indicated on the ballot, the race of the candidates. And
what we can see here is that the response of different
racial and ethnic groups in CD-11 to republican and
democratic candidates is very different. So overwhelmingly
democratic. Hispanics in this area vote substantially
democratic although less democratic than Black voters.
White non-Hispanic voters vote decidedly republican. Asian
voters are a much more mixed pattern.

So if we are talking about their voting
behavior relative to the party affiliation of candidates, it
is dramatically different by racial groups, which is what
some people would characterize as racially-polarized voting.
But I hesitate to use that terminology because I think the
implication of that is broader than what the data shows.

It leaves out the fact that that is relative to
the party of the candidates. So in my table we can see that
when we look at the issue of the race of the candidates, 1is
the same thing true? Do the voters respond in very
different ways. Are Black voters much more likely to
support, for example, a Black democratic candidate then a
White democratic candidate. The answer is, no. Blacks
overwhelmingly support Black democratic candidates. They

overwhelmingly almost exactly the same percentage support
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White democratic candidates when you go through the racial
groups.

So the issue of are the groups, are these
groups polarized with regard to their willingness to support
candidates of different races, the answer is there is no
evidence of that here. I'm not saying that it is not a
possibility somewhere. I'm just saying what is the evidence
before the court about voting in CD-11 and illustrative
CD-11. And in those districts, evidence from Dr. Palmer
that is before the court is very clear. Those voters are
polarized with regard to the, their partisan preferences,
but they are not polarized with regard to their preferences
for the race of a candidate.

Q. Thank you.
Can we pull up Dr. Palmer's reply, please?
MR. BUCKEY: Your Honor, can I give a copy of
Dr. Palmer's reply to the witness?

THE COURT: You may.

MR. BUCKEY: Appreciate it.

THE COURT: Thank you so much.

(Whereupon, the document is handed to the

witness.)
THE WITNESS: Thank you.
THE COURT OFFICER: You're welcome.
Q. Dr. Alford, you've been handed Dr. Palmer's reply

1299a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Alford - Direct/Buckey

688
report?
A. Yes.
Q. In Paragraphs 3 and 4 he addresses your report, do

you see that?

A. Yes.

Q. And first of all, again, does Dr. Palmer dispute in
any way your opinion that there is partisan polarization in
CD-117

A, No. Again, he does not consider it to be
particularly important, but he doesn't dispute that that is
what his data illustrates.

Q. Dr. Palmer says the fact that there is partisan
polarization does not cancel out or supersede racially
polarized voting.

How would you respond to that?

A, So we have without, again, going out into some
extensive multivariant modelling or talking to voters
directly, within the sort of data traditionally presented
here exactly what Dr. Palmer presented, we have the
opportunity to examine a prominent queue for voters. The
party of candidates and the race, and when we do that
analysis it does show something that I think is unsurprising
which is voters are happily partisan in partisan elections.
A very polarized period in American politics.

It also let's us see what the effect of the
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queue of race is. And what we see here is that the evidence
Dr. Palmer has provided to the court does not provide
evidence that there is a response to the racial queue of the
race of the candidate. It is not the only racial gqueue out
there, the only way race might effect things. It is the
only one that we have with the data that has been provided
to the court.

T will say that, that this is, this fact 1is
not one that would, was -- is in any sense universal in my
experience with American voting. I grew up in the south in
the era of the voting rights act in the 60s and 70s. And
the idea, at that time, in the south or in my experience in
much of the north, that the race of a candidate was
irrelevant to the behavior of voters, either partisan or
non-partisan elections was, would be a foolish assumption.

The overwhelming majority of Americans in 1960
openly admitted in a survey to the gallop organization that
they would not support a Black candidate of their own party
for president. That proportion has disappeared so quickly
in the era of the Voting Rights Act that beginning, I think
the last time the gallop poll asked that question was in the
late 19 -- late 2019 because there simply was no meaningful
proportion of the American public that won't support a Black
candidate of their party.

THE COURT: Wouldn't you agree that the Voting
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Rights Act of even 2019 is not the same as the Voting
Rights Act of 20267

THE WITNESS: So --

MR. BUCKEY: The federal one, your Honor?

THE COURT: Federal.

THE WITNESS: In what sense? I want to make
sure --

THE COURT: There has been several Supreme
Court decisions that have addressed the act directly, so
the interpretation is different then, than it is now,
question?

THE WITNESS: I can answer that from a
political science --

THE COURT: That is what I want.

THE WITNESS: Better than I can say from say a
legal prospective. Your experience would be different
maybe than mine.

My view 1is, yes, that the politics, one of the
things that I personally believe the Voting Rights Act
is maybe the most successful piece of legislation in the
modern era of American government, which I mean since
1900. And there is lots of academic scholarship to show
that success, almost all focusing on the race of
candidate. Huge literature about what proportion of

school boards are Black before the Voting Rights Act.
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The answer is virtually nothing. And now proportionate.
Proportionate state legislature are Black and Hispanic.
Now proportion to nothing.

What we've been able to track is the Voting
Rights Act, something unusual for social legislation,
profound impact exactly the thing that was so notable
which was the exclusion of minorities from American
political life at the elected level.

And one of the hopes of that from a social
science prospective is that once people saw that the
world didn't end when you had racial representation in
city counsel, when you have a Black mayor, when you have
a Black President, that that would then in some sense
take out some of the racial animus that was motivating
American politics.

Again, I think that guestion about, you know,
would you support Colin Powell for President.
Republicans would, democrats wouldn't. The fact that
the issue of race of candidates is now of much less
important to the public, both in public opinion surveys
and in at least some part of the country in this kind of
ecological inference analysis to me i1is an indication how
the Voting Rights Act succeeded. I don't think it is
necessarily the terminus of our attempt to eliminate

race in American politics, but I think it is really
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important to acknowledge that it has happened and that
is, that that -- while there may be still some, it is
always some work to be done on moving forward, that it
is important to acknowledge we are in a different era.
That a finding, so recently a case in North Carolina,
when you said voting is racially polarized in North
Carolina in 1965 or 1975, it meant that, clear in the
discussion in the court, as well as, in public, it meant
that voters would not support, democratic voters would
not support Black democratic candidates -- they would
not support White, Black democratic candidates at the
same level. They would support White democratic
candidates. It was polarized in terms of that level
intensity. It no longer 1is.

THE COURT: Wait. Because that, every expert
leading up to you in this matter has equated the vote
concentrations of the minority voters and the trends
they do to the deep south, which I find to be somewhat
insulting, and a bit of a dog whistle for racism. And
so what I hear when I hear the deep south is that there
is still racism based on the testimony of the witnesses
here. And so bringing it back a little bit to the
context in the illustrative district that petitioners
put forth by their witness, is that going to be

enough -- I want to finish the thought properly.
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Is that going to be enough of a percentage to
enable the Black and Latino voters to overcome that
persistent racism that everyone has inferred leading up
to you?

THE WITNESS: Two elements of that I want to be
really careful about. I want to address you. There is
a microphone over here.

When we talk about the persistent racism, I'm
not disputing the persistence of racism everywhere in
the world. I'm just trying to focus, if I can, on what
the empirical evidence provided to the court here tells
us about the role of race in the behavior of voters.

It tells us unequivocally that the party choice
of voters is influenced by the race. It also tells us
that the race or candidates is not influential. That is
important.

So we might suspect as an expert like
Dr. Palmer might suggest that maybe the partisanship
itself is somehow complicated and implicated with race.
That is a suggestion that might be, but it is not
empirical evidence for the court to evaluate in this
case.

What we have in Dr. Palmer's analysis that is
empirical evidence is that at least in the, in this

district in New York, the voters, both Black voters,
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Hispanic voters, Asian and White voters are pretty much
indifferent to the race of candidates.

So what that leaves us with is a polarization
that is deeply partisan. It leaves us with a district
in which the minority population has not been diluted by
division or by packing, but rather just a district in
which the minority population votes democratic and the
district leans republican.

It maybe that that is a legitimate area for the
court to intervene. I don't want to get involved in
that. But I will say this, it opens up a different
vista for the Voting Rights Act relative to the courts
in the legislature than the one that I think was
envisioned in the Voting Rights Act politically as it
was passed in a bipartisan fashion.

This is fundamentally a case about
partisanship. Again, what I think is interesting about
our current state of political polarization is our party
polarization is so strong now that it has done something
I think that is miraculous which is actually now when we
look at voting behavior, what we see is extreme partisan
polarization. We don't see the effect of race. The
truth is republicans will vote, White republicans will
vote for a Black republican and Black democrats will

not, right. The race is just not as important right now
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as that party queue for whatever that means.

Also, the disputes about this, I think this
case 1s a hallmark of that. The cases that are being
disputed under the Voting Rights Act are distinctly
about the current partisan disputes in the country. As
a political scientist, to me what this case is about,
this case is more about republican than my home state of
Texas at the legislature than it is about minorities in
Staten Island.

MS. BRANCH: Objection.

THE COURT: What is --

MS. BRANCH: This is outside the scope of his
report.

THE COURT: That is fine. I asked the
question. I appreciate it.

Your objection is noted.

One more question.

In the context of the state's constitution
where it cites that "district shall be drawn so that
based on the totality of the circumstances, racial or
minority language groups do not have less opportunity to
participate in the political process." In the context
of the illustrative district, does that give the
minority parties, regardless of what you just told me,

the opportunity to participate in the political process?
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THE WITNESS: So I think my first response to
that is I would, I would try to think carefully about
whether minority democrats on Staten Island are, with
regard to their opportunity are differently situated
from Angelo democrats or Asian democrats. That 1is,
similarly situated democrats in the district that leans
republican are all in the same boat. Right similarly
situated republicans, Black republicans, Hispanic
republicans are better off in a district that leans
republican.

So the first thing is to be careful that we're
not talking about something here that disadvantages
minority democrats differently than it does White
democrats. And White democrats are very important to
this case, because that is the population that is being
moved around.

THE COURT: Right. We're talking about
Richmond County, Staten Island. Talking about Richmond
County not having enough of a population to create a
congressional district, forcing under the federal and
state constitution to go into another municipal district
to get that population, and so now the choice is where
are we going to get that population? We have a
district. Parties are bringing an action here, and the

question 1is, in their proposal, understanding the state
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constitution as requiring us to look at race, as well
as, political affiliation, and address it in the context
of allowing those of the minority groups we've described
here, the Black and brown populations, to participate,
and because of the dynamic in Richmond County the
question presented i1s, does the illustrative district
give them that opportunity?

So I hear what you are saying about your
rational for voter choice, but what I'm looking at is
purely from a racial prospective.

(Transcript continues on the next page.)
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THE WITNESS: So the first part of your discussion
is really important. You're talking about Staten Island not
being populous enough to be a congressional district. But
suppose it were.

The logical congressional district to draw for
Staten Island, if it was the right size, is Staten Island.
But that district would, in fact, lean Republican, as least
that's my belief. So you would have exactly the same issue.

Would you need to go off of Staten Island in order
to find some Democrats simply because there is a minority
population on Staten Island? That is -- the issue here is
that --

THE COURT: But in regards to the people of color
is my question.

THE WITNESS: The illustrative plan doesn't seek to
add people of color to Staten Island, 1t seeks to add White
Democrats and -- and Asian Democrats to the mix of the
congressional district that includes Staten Island.

Again, 1it's an unusual case, not just because there
is not a majority-minority population in the illustrative
district, but because the illustrative district does not
seek to reunite like-minded minority wvoters, and, therefore,
let them participate. It seeks to do something else.

It's not apparent on the surface to me how this

differs at all from the two Republican districts you have on
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Long Island.

THE COURT: So flip it back to where we were
talking about -- I'll let you continue in a second -- where
we were talking about partisanship and the polarization in
Districts 6, 7, 82 7, 8, 9? and the diverse partisanship
there. 1Is that problematic?

THE WITNESS: It -- again, I have -- I have no
either political or legal sort of dog in this fight. I'm a
liberal democrat. I'm a great supporter of the Voting
Rights Act. And I'm often more often than not, for reasons
I understand now, employed primarily by Republicans. That's
why I deal with the facts as they are, and I think they're
interesting facts.

I -- I have trouble understanding how this -- this
particular situation differs from any of the -- of the what
are now a diminished number, but still a numerous number
of -- in every competitive district in New York and in the
United States that leans Republican, there -- there is a
minority population. That minority population is
sub-majority, but not insignificant, as is true with
Staten Island.

And it becomes a question of whether is it -- is it
the case that any minority population -- are there -- so0
you're probably aware, recently Haredim have become recently

Republican voters, in particularly Trump -- sort of part of
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the Trump conversion. And Hassidic Jews are a recognized
minority group.

So if you have -- 1f you have a population of
Hassidic Jews that reaches 7, 8, 9 percent, as the Black
population does on Staten Island, do they have a right to be
put in a Republican district to get out of a Democratic
district? Because the district is going to dilute --

I'm -- there is -- I'm -- again, I have no disrespect for
what the Voting Rights Act has done, but I also recognize
there are limits of what it can do.

And 1t just seems to me that this -- as currently
written, this may be the point at which this just puts you
into a territory that is both so open-ended and so
hopelessly partisan that it really is --

THE COURT: Thank you.

Next question.

DIRECT EXAMINATION
BY MR. BUCKEY:

Q. Well, Dr. Alford, the Court has covered a portion of
the rest of your direct examination.

What I'd ask is -- you referenced when you were
discussing with Your Honor, you referenced the unusual nature of
this case. Can you just -- can you tell us, again, why you see
this case as being particularly unusual in your 40 years of

experience?
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A. Yeah, I -- I don't want to be repetitive, but I think
I've covered most of the other -- the acts that I haven't talked
about that I do find unusual is that the drawing of the
illustrative district begins with a -- with basically a partisan
gerrymander, that is, an instruction to the map drawer,

Mr. Cooper, to incorporate Lower Manhattan. And that's -- we
can see why. That's a Democratic area. $So it what appears to
be a partisan gerrymander.

MS. BRANCH: Objection, Your Honor. That was not
the instruction given by counsel to Dr. Cooper. I think
that is a mischaracterization.

MR. BUCKEY: He -- Dr. Alford is entitled to form
an opinion based upon the facts here, and in his view. And
he's been very clear through his entire direct testimony
that this is a partisan engineering.

THE COURT: 1I'll allow it.

A, I don't want to mischaracterize Mr. Cooper's testimony.
I understood him to say that the -- the decision to include
southern Manhattan was an instruction from his -- from
the -- from the people who hired him.

And then apparently almost all of what Dr. Cooper
actually did after accepting that was to spend a great deal of
time trying to effect a kind of racial gerrymander in which he
was extremely attentive --

MS. BRANCH: Objection. This is a legal
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conclusion.

MR. BUCKEY: Can he finish his answer?

MS. BRANCH: He's testifying that something is a
racial gerrymander or partisan gerrymander. That is for the
Court to decide.

THE COURT: Sustained.

Next question, please.

MS. BRANCH: Thank you, Your Honor.

BY MR. BUCKEY:

Q. You expressed some concern about the manner in which
Mr. Cooper drew the plan, I believe you were going to discuss,
with respect to Chinatown; is that right?

A. Yes.

Q. Okay. Can you explain why you found that part of this,
of his map drawing, to be unusual?

A, So I'll say that in my experience, in listening to
cases like this and participating in them in courtrooms in
recent years, there's been an increasing question about whether
the illustrative districts are, in fact, racial gerrymanders,
possibly illegal gerrymanders.

I personally find that legal point deeply confusing. I
thought the whole idea of drawing the illustrative district was
to take race into account, draw a majority district. So I guess
I'm a little uncertain why courts sometimes think that having

done exactly what you're supposed to do in drawing illustrative
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districts and using race that you have somehow run afoul of
something.

So I'm accustomed to having -- to listening to experts
who draw illustrative districts talk about the fact that they
weren't, you know, beyond just reaching 50 percent plus one,
they really weren't making narrow decisions about race.

And Mr. Cooper seemed to suggest that he was making
very narrow block-by-block, precinct-by-precinct decisions based

entirely on race or ethnicity of a group that's not a party in

the case.
I just -- again, I'm not saying that's right or wrong
or legal or illegal. I'm just saying it's very unusual.
Q. Okay.

MR. BUCKEY: Thank you.
We pass the witness, Your Honor.
THE COURT: Okay. Thank you. Thank you so much,
Counsel, for letting me ask the gquestions.
Are you okay? Do you need a break?
THE WITNESS: No, no.
THE COURT: Okay. We'll press on until lunch.
CROSS-EXAMINATION
BY MS. BRANCH:
Q. Aria Branch for the petitioners.
Good afternoon, Dr. Alford.

A, Good afternoon.
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My name is Aria Branch. I represent the petitioners in

this matter. It's nice to meet you.

I would like to start today with what I hope are a few

points of agreement.

correct?
A.
Q.

correct?

A.

You submitted one expert report in this case; is that

That's correct.

And you respond primarily to Dr. Palmer's report,

That's correct. I have a section that borrows some

information from Dr. Cooper's report, but both my task and my

report are largely responsive to Dr. Palmer.

Q.

And in terms of the scope of your analysis, you did not

analyze the compactness of the current Congressional

District
A.
Q.

District

A.

>

= @

Q.

1172

That's correct.

You did not analyze the compactness of the illustrative
1172

That's correct.

You did not analyze communities of interest?

That's correct.

You did not analyze contiguity?

That's correct.

You didn't analyze the totality of the circumstances

factors in this case, correct?
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A, With the exception of the -- of Senate Factor Two,
racially polarized voting, obviously that is the central point
of my report. But in terms of the other so-called totality
factors, no.
Q. And you understand, Dr. Alford, that this is not a case

where Petitioners are asserting claims under the Federal Voting
Rights Act; 1is that correct?

A. T understand that that's not the nature of the legal
claim, yes.

Q. So when you just mentioned the senate factor, do you
understand that those apply to analysis conducted under the
Federal Voting Rights Act, correct?

A, A1l I know is that I've heard discussion that they're
within the State Voting Rights Act, there is discussion of
totality of circumstances. So all I can tell you is how I would
characterize the area that I testified about, which is what I
would characterize as Senate Factor Two.

Q. The focus of your report was on Dr. Palmer's racially
polarized voting analysis, correct?

A. Yes.

Q. And you would agree that the geographic focus of his
analysis was on Congressional District 11, right?

A. Yes.

Q. And in your report, you didn't critique the geographic

focus of his analysis, right?
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A, That's correct.

Q. I'd 1like to turn to talking about your methods. Both
you and Dr. Palmer utilized the statistical technigque of
ecological inference, right?

A, That's correct.

Q. And if I refer to ecological inference as "EI," you'll
understand what I mean?

A. Yes.

Q. And you agree that EI is an appropriate methodology to
determine how racial groups vote; is that right?

A. Yes, 1 do.

Q. You reviewed Dr. Palmer's report in this case?

A. Yes.

Q. And you would agree that he is an expert on racially
polarized voting analysis?

A. Yes, I would.

Q. Let's turn to Dr. Palmer's opening report, which is
Petitioners' Exhibit 3, at Table 1, which is on page 10. And
this shows Dr. Palmer's EI estimates for the existing
Congressional District 11, correct?

A. Did you say on page 107

MR. BUCKEY: He doesn't have Dr. Palmer's report.
MS. BRANCH: We can give him a copy of that.
Do you have a copy?
Let me ask the court officer to please provide
kp

1318a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Alford - Cross/Ms. Branch

707

Dr. Alford with a copy of Dr. Palmer's opening report in
this matter, which has been admitted into evidence as
Petitioners' Exhibit 3.
(Handing.)
THE COURT: Thank you.
MS. BRANCH: Thank you.
BY MS. BRANCH:

Q. If you could turn -- I think it is on page 10; is that
correct? And that is -- that Figure 3 shows Dr. Palmer's EI
estimates for the existing Congressional District 11, correct?

A. Correct.

Q. In your report, you don't raise any critiques; you
don't have any quarrel with Dr. Palmer's EI results as a
quantitative matter, do you?

A. No.

Q. Your colleague, Professor Randy Stevenson, was able to
easily replicate the result of Dr. Palmer's analysis?

A. Yes.

Q. And just to be clear, you did not personally run your

own ecological inference analysis for your report?

A. For this, no.
Q. Your colleague ran the EI for you?
A. That's correct.

Q. And the results that he got and that you analyze in

your report do not differ substantively from those reported from
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Dr. Palmer; is that right?

A. That's correct.

Q. There were no errors in Dr. Palmer's analysis that
would have impacted Dr. Palmer's conclusions?

A. I can't say for certain there were no errors. But
there's -- the sort of fairly extensive data checks we do
revealed no errors.

Q. So any errors that might have existed would not have
impacted his conclusions; 1is that correct?

A. My conclusions -- I don't believe my conclusions will
be affected by any errors. But I -- again, I'm not able to
identify any errors, so I can't say that comprehensively.

Q. And, in fact, you base some of the conclusions you drew
and came to in your report based on Dr. Palmer's EI results,
right?

A. That's correct.

Q. And I assume that you reviewed Dr. Voss's report in
this matter?

A. I have seen Dr. Voss's report, yes.

Q. And you were here when he testified earlier today; 1is
that correct?

A. Yes.

Q. So you're aware that Dr. Voss critiques Dr. Palmer for

not using certain variables in his analysis; is that right?

MR. BUCKEY: Objection. It's far beyond the scope
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of the direct examination. We had no discussion whatsoever
of Dr. Voss.

THE COURT: Sustained.
Q. You wrote in your report that Dr. Palmer relies in this

case on the same implementation of ecological inference that you
have used; 1is that correct?

A, That's correct.

Q. And that implementation of ecological inference is
called EI R by C; is that correct?

A, That is correct.

Q. And in prior litigation, you have submitted expert
reports where you rely on that same type of ecological inference

analysis; is that correct?

A, That's correct.
Q. And I assume you stand by those reports?
A, I do.

MS. BRANCH: If we could pull up Table 2 of

Dr. Alford's report.

Q. Table 2 of your report reproduces Dr. Palmer's EIT
estimates from his -- from his Table 1, and this is for the
existing congressional district, correct?

A, That's correct.

Q. As displayed in this table, Black voters gave an
average of 90.5 percent of their vote to their preferred

candidate; is that right?
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That's correct.
And Black voters prefer the Democratic candidate?
Uniformly.

So you would agree that Black voters have wvoted

cohesively in support of the Democratic candidate, correct?

A.

Q.

Very clearly.

And Hispanic voters gave an average of 87.7 percent of

their vote to their preferred candidate, right?

A.

Q.

That's what the table shows, yes.

And Hispanic voters also prefer the Democratic

candidate, correct?

A.

Q.

That's correct.

So you would agree that Hispanic voters have voted

cohesively in favor of the Democratic voters?

A, That's what this table shows.

Q. And White voters give an average of 26.3 percent to
their -- to the Democratic candidate?

A, That's what the table shows.

Q. Stated in the inverse, this means that White voters are
voting, on average, at levels of approximately 73.7 percent for

the Republican candidate; is that right?

A.

Q.

That would be correct.

So you'd agree that that represents at least some level

of cohesion among White voters, right?

A.

I agree. Cohesion is a spectrum or a continuous

kp

1322a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Alford - Cross/Ms. Branch

711

variable. I don't think there is any question that when you get
to 90 percent, you're talking about cohesive behavior. I think
when you're splitting 25 -- when you get a gquarter of the
population voting a different way, I think you can disagree
about exactly where that is, but I would say, you know,
three-quarters of White voters are voting in this case
Republican rather than Democratic.

Q. And so you would agree that White voters cohesively
oppose the Democratic candidate in CD-11 based on the estimate

we just discussed?

A, Yeah. And I try to say it's not as cohesive as Black
voting. And it also is -- quite frankly, it is almost certainly
an overestimate of Hispanic cohesion, so I like to be -- we know

less about that behavior than we know about Black behavior. But
this number suggests that Hispanics are voting pretty

high -- fairly high -- moderately high degree of cohesion for
Democratic candidates, as were Black voters were voting very
cohesively for Democratic candidates.

Q. So you would agree with me, based on the numbers we
just discussed, that different racial groups have different
levels of support for the two different parties in Congressional
District 117

A. Yes. So when I -- when I say that the voting 1is
partisan -- when there is partisan polarization here, I mean

that there are partisan polarization in the sense that different
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racial groups are voting very differently for the parties in
these -- in these partisan contests.
Q. So you don't characterize that as racial polarization,

you characterize that as partisan polarization?

A, My concern is that when you say "characterize it," it
is pretty much that how do we characterize this or how do we
speak about it? And while I understand that at least according
to your assertion, Voting Rights Act isn't the issue here,
there -- in litigation about the Federal Voting Rights Act there
are two areas where we talk about the difference in the way
racial groups vote. One is in the initial threshold inquiry and
then, later, in Senate Factor Two.

And Senate Factor Two talks about racially polarized
voting. But as I understand it, meaning that in a very broad
sense about the role of race in voting.

The test -- the threshold test that we deal with
earlier is -- has become commonly -- although it's actually a
test of cohesion among minority voters, and then block voting
among non-minority voters. It's also often labeled merely
racially polarized voting, even though those are two distinct
inquiries.

So I try to be careful about not using the same term
for those two things. These groups are voting very differently
with regard to party. And so you can say, well, these are

different racial groups, so that's racially polarized wvoting.
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But then the question is what do we mean when we say "racially
polarized voting"?

Q. You would agree with me that Black voters and White
voters in Congressional District 11 are voting differently; is
that right?

A, In partisan contests, right. So all we have here is
partisan contests. In partisan general elections, where there
is a party on the ballot, they're voting very differently with
regard to their partisan choices.

Q. And the same with respect to Hispanic voters and White
voters, you agree they're voting differently in partisan
elections?

A, We have less certainty with Hispanic voters, and

713

they're less extreme, but I would say based on the data, I would

suspect that Hispanic and White voters are voting differently
with regard to the party candidates.

Q. Now, there is certainly a strong correlation between
partisan affiliation and partisan voting patterns and race in
Congressional District 11; would you agree with that?

A. A correlation between race and partisan voting
patterns, that would follow from what we just discussed.

Q. Can we turn to Petitioners' Exhibit 4. This is
Dr. Palmer's rebuttal report which I think we need to hand up t
you.

THE COURT: I believe he still has it.

O
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Q. Do you have the -- you have the rebuttal report?
A, I do.
0. Great.

Turning to page 1, in paragraph 4, Dr. Palmer says that
"race and party are fundamentally linked in American politics.”
Do you see that?
A, Well, again, if we mean that racial groups --
Q. I just -- the question was do you see that on -- on the
screen, in the report? If you could just answer that question?
MR. BUCKEY: Do you have --
A. It's a very broad statement and I'm not even sure

exactly what Dr. Palmer means by that.

Q. My question was Jjust if you -- if you see it and

I -- do you have Dr. Palmer's rebuttal report?
A, I see that in Dr. Palmer's -- that sentence appears.
Q. Okay. And would you agree that polarization can

reflect both race and politics?

A. It can.

Q. And you would agree with me that a voter's race can
influence their partisan affiliation then?

A, It can. Again, I want to be careful about what we have
evidence of here, and what is in the realm of possibility. It's
in the realm of possibility. But what we see here doesn't
provide evidence of that.

Q. You also mentioned on direct that you did an analysis

kp

1326a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Alford - Cross/Ms. Branch

715
of the race of the candidates. And I would like to turn to
again to Petitioners' Exhibit 4, which is Dr. Palmer's rebuttal
report, on page 1, paragraph 5.

A, Yes. And I -- I disagree with this.

Q. So turning to paragraph 5, do you see the section
of -- of the report where it says that "racially polarized
voting can occur even when the Black and Hispanic preferred
candidate is White"? Do you see that?

A. Yes.

Q. And you disagree with that?

A, I don't.

Q. You agree with that?

A, I do agree with that.

Q. And the White -- and racially polarized voting can also
occur when the White preferred candidate is Black and Hispanic.
You agree with that -- Black or Hispanic, excuse me, you agree
with that?

A. I agree that that can be true and that I also
agree -- I also will say there is evidence that can show whether
that is true or not, and that evidence hasn't been presented
here.

It's actually the sentence above that that I disagree
with.

Q. Okay. Let's move on.

If we could pull up Table 5 of your report, which
kp
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appears on page 11 of your report. This is related to your
analysis of the race of the candidate.
And in this table, I believe you have reproduced
Dr. Palmer's EI results from his Table 1 -- I'm sorry. I'm
sorry. I meant to pull up Table 4 of your report. Excuse me.
And in Table 4, you have reproduced Dr. Palmer's EI
results. But you've organized the contest into six contests
where the Democratic candidate was Black, and 13 contests where
the Democratic candidate was White Hispanic -- non-Hispanic
White; is that correct?

A, That's correct.

Q. So the elections where the Democratic candidate was
Black, those are grouped in the top section of the table?

A, That's correct, that's the upper panel.

Q. And the elections where the Democratic candidate was
non-Hispanic White is grouped in the second section of the
table, correct?

A, That's correct.

Q. And this analysis 1s focused, it appears, exclusively
on the race of the Democratic candidate; is that correct?

A, That's correct.

Q. So it doesn't control for or consider the race or
ethnicity of the Republican candidate; is that right?

A, That's correct.

Q. So this analysis is not limited to racially contested
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elections, right?
A. That's correct.
Q. Did you determine or consider the Republican candidates

or the race of the Republican candidates in preparing this

chart?
A. No.
Q. So, for example, in the 2020 presidential election,

which is listed in your chart, both major party candidates --

Donald Trump and Joe Biden -- they are white; is that correct?
A. That would be correct.
Q. And you would agree with me that a voter's choice

between two white candidates does not tell you anything about
whether that voter would have preferred to vote for a Black or
Hispanic major candidate for president had there been one on the

ballot; is that right?

A. Yes. So --
Q. Can you just answer that question?
A, I said yes.

Q. And it doesn't tell you whether the voter perhaps
strongly prefers White candidates; is that right?

A. I'm not sure in this instance what -- I'm really not
sure what you're asking, doesn't tell us --

Q. If a voter has the option to choose to vote between two
White major party candidates, that doesn't tell you anything

about whether the voter perhaps would strongly prefer White
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candidates; is that right?

A, That's correct.

Q. Because the voter's only option in that contest is to
vote for a White candidate or not vote at all; is that correct?

A, That's correct.

Q. But you still included on your chart races where both
the two major parties were of the same race; is that right?

A, That's correct. So here -- I'm taking this
again -- this is -- this is what Dr. Palmer tells us, which is
he's focused exclusively on Democratic candidates, so I'm
taking -- in restructuring his table, I'm also focusing

exclusively on Democratic candidates.

Q. Dr. Alford, you're not a lawyer, correct?
A, I'm not a lawyer.
Q. You're not offering any legal conclusions or opinions

in this case; is that correct?

A, I try to do my best to be aware of the context in which
this information is useful in my profession as a teacher, and I
try to -- when -- whether I'm working with local government or
in a court, I try to be cognizant of the factual information
that is helpful and try to work in that direction. But I also
try not to become a lawyer just because it's a legal case, and I
always appreciate it when judges don't try to become
statisticians just because it's a statistical issue.

I think none of us are completely successful with that,
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but I try to, the best I can, to stay in the realm of what is
the factual -- what i1s the empirical evidence at hand in the
case that has been provided that the Court can look at.

Q. So just to restate my question, you're not offering
legal conclusions in this case, right?

A, That's correct.

Q. And you are a political science professor, right?

A. Yes.

Q. And you included with your expert report your CV; is
that correct?

A, That's correct.

Q. And I reviewed your CV. As far as I can tell, you have
not done any academic work related to racially polarized voting;
is that right?

A. It's not an area that I do academic work.

Q. And you never published an article about EI
methodology?

A, It's not a methodology I use in my academic work.

Q. You're not an expert yourself in EI methodology?

A, I'm certainly competent to use it. I've used it, I
understand it, but I don't use it in my own work and I don't
consider myself to be among the people who are -- like say
Dr. Voss working with Dr. King, who are sort of experts in that
area of methodology because it's -- quite frankly, it's not by

any sense a prominent methodology in political science.
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Q. You have -- you testified on direct that you've been
doing this type of work for over 40 years and you've offered
reports and testified in a significant number of redistricting
cases, right?

A. Correct.

Q. And in almost all of those cases you have opined on
racially polarized voting?

A, Yes, I would say that's correct.

Q. And in at least some of those cases, you have offered
the same opinion that you offer in this case, which is the
differences in voting between racial groups are the result of
partisan rather than racial polarization, yes?

A, That's correct.

Q. Is it fair to say, Dr. Alford, that in several recent
cases, courts have not adopted your conclusion?

A, I would say in recent cases, some courts have valued
and endorsed my opinions, my methodology, and have utilized it.
In other cases, courts, I think, have taken a position similar
to Dr. Palmer's, that my work is not of any value to them in the
legal decision they need to make. That's a -- a legal -- 1
respect that opinion.

If this is not important to the legal decision the
Court faces, then the Court should ignore it. But I don't think
that means that the Court shouldn't have that information.

(Senior Court Reporter Karen Perlman was replaced
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Q. You testified in Robinson v. Ardoin in Louisiana in
2022, correct?

A. Correct.

Q. That was a racial vote dilution in the context of
congressional redistricting?

A, That's correct.

Q. And you testified in that case that while voting
in Louisiana polarized between Black and White voters that
polarization was attributable to partisanship rather than
race; 1is that right?

A, That's correct.

Q. And that is quite similar to your opinion in this
case, right?

A, That's correct.

Q. And the court did not credit that opinion as
helpful, did it, Doctor?

A. They did not.

Q. Can we pull up a portion of the Robinson case. If
we can go to, I believe it is 75 of the PDF, and there this
is a from Robinson v. Ardoin, and there it says, "Dr. John
Alford testified as an expert for the defendants on
racially-polarized voting. He does not dispute that voting
in Louisiana is polarized as between Black and White voters.
Rather, it is his opinion that polarized voting in Louisiana

is attributable to partisanship, not race. The court does
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not credit his opinion as helpful, as it appears to answer a
question that Gingles II does not ask and in fact squarely
rejects, namely why Black voters in Louisiana are
politically cohesive."

Do you see that?

A. Yes.

Q. Have you changed your methodology since that
decision was issued?

A, So I, again, I take some pride in this. I have not
changed my methodology. If I was changing my methodology
every time I found that a court was unhappy with the resolve
that would suggest I was something of a charlatan. So I do
exactly the same method, and I do that even knowing that
some courts find it irrelevant.

I would have to say in this particular context
that you are quoting here, I'm not sure I disagree at all
with the judge in the sense that is it relevant to know what
the source of Black-voter cohesion that Gingles II,
Black-voter cohesion is. I don't think I'm saying much of
anything about that at all. I think it is important from my
view, it 1s important for the court to understand what is
motivating or what is, what we can say 1is empirically
connected to the behavior of White voters that is Gingles
ITTI. I think you start getting into what I'm talking about.

But also aware in multiple courts, including courts that
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found my work to be very helpful --

Q. Okay. Let's talk about some --

MR. BUCKEY: Can we let the witness answer?

Objection, your Honor. The witness was not

done answering.

MR. MOSKOWITZ: I join in that objection.

THE COURT: Let's let him finish.

MS. BRANCH: Sure.

A. So you are quite correct that the court is saying
that this is not relevant to Gingles. And in North Carolina
in a series of recent cases where the court endorsed and
relied on this exact same analysis that I have not changed
either between Louisiana and North Carolina or North
Carolina to New York, the court found it very helpful,
useful, incorporated in their opinion precisely because they
salid the importance is to address, factor two, the totality
of the circumstances, and that it may not be helpful at all
to addressing the Gingles test. That is an area for lawyers
to deal with. I don't know where this matters in the
inquiry.

My belief is that it is important for the court
to be aware of it. I don't think in any way that the court
here is saying that either as a empirical matter or as a
legal matter that it makes no difference to the totality of

the circumstances.
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Q. You testified also in Georgia redistricting case in

2022; 1s that correct?

A. That's correct.

Q. Was that a Section II case?

A. Yes.

Q. Let's pull up that opinion from Alpha Phi Alpha

Fraternity v. Raffensperger. Go to Page 7 9 of that
opinion.

Do you see where it says, "Dr. Alford's was tasked
with responding to Dr. Palmer's expert report in providing
expert opinions about the nature of polarized voting in
Georgia. Dr. Alford assumed that Dr. Palmer's ecological
inference analysis of the existence of racially-polarized
voting was sound because he knows from his past work that
Dr. Palmer is competent in performing such analyses.
However, he raised concerns that Dr. Palmer's results were
more attributable to partisanship rather than race;" is that
right?

A, I accept your reading of it. I can't see any of it
from here, but I accept that you're reading it correctly.
Q. Okay. We can hand you a copy of the opinion.
A, That would be helpful. Thank you.
MS. BRANCH: If I could ask the court officer
to provide Dr. Alford with a copy of this opinion?

THE COURT: Thank you.
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(Handed to the witness.)

THE WITNESS: Thank you. What page should I be

onv

Q. I think it is Page 79 of the printout. It is also
on the screen that I just read.

A, Sorry. Did you say Page 7.

Q. 79. Maybe 64. T apologize. The printout, the

number pagination is off?

A, Okay.
Q. Do you see that section of the opinion?
A. Yes.

Q. And do you see immediately after that part of the
opinion the court says that it cannot credit your testimony;
is that right?

A, That is what they say.

Q. About halfway down that paragraph the court wrote,
"nor is there any evidence aside from Dr. Alford's
speculation that partisanship is the cause of racial
polarization identified by Dr. Palmer."

Is that what the court found from that part of the
opinion?

A. That is what the court found and that is incorrect.

Q. And I would like to go to the next paragraph which
is still on Page 12 of that opinion.

Here, the court notes that "other courts have
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discounted Dr. Alford's testimony for similar reasons," and
it provides a string cite of nine other cases supporting
that statement, do you see that?

A. Yes.

Q. You've also testified in redistricting cases in
New York; is that right?

A. That's correct.

Q. You testified in NAACP Spring Valley Branch v. East
Ramapo School District; is that correct?

A. That's correct.

Q. That was a case where plaintiff successfully proved
racial vote dilution in school Board of Education elections;
is that right?

A. That's correct.

Q. Let's pull up a portion of that opinion. I can
provide you with a copy of that.

(Handed to the witness.)
MS. BRANCH: Thank you.
THE WITNESS: Thank you.

Q. And in Paragraph 18 of that opinion there is the
section of the opinion where the court accounts your
credentials and on the last sentence of the paragraph it
states, quote, "your testimony while sincere did not reflect
current established scholarship and methods of analysis in

racially-polarized voting and voting estimates."”
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Do you see that?

A. I'm getting to it.
Q. It is also on the screen if that is helpful.
A. Yes.

MS. BRANCH: ©No further questions. Thank you.

MR. BUCKEY: We are all set.

THE COURT: Okay. Thank you for your
testimony.

THE WITNESS: Thank you.

THE COURT: You may step down. Please be
careful of the steps on your way down.

(Whereupon, the witness steps off the stand.)

THE COURT: You want to break for lunch.

MR. TSEYTLIN: Your Honor, could we convene by
2:15 in case your Honor has questions for the last
witness? I've negotiated one hour, one hour. Some
chance we may have a good number of questions.

THE COURT: I think we're on track. I feel
confident we can complete before close of business
today.

So let's come back at two.

MR. TSEYTLIN: Great.

THE COURT: Open up, get started sharply as
soon as everybody is ready.

(Whereupon, there is a luncheon recess taken
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and the case adjourned to 2:00 p.m.)
AFTERNOON SESSTION
THE COURT: Call the witness.
(Whereupon, the witness takes the stand.)
THE COURT OFFICER: Please remain standing.
Do you swear or affirm the testimony you are
about to give is the truth, the whole truth and nothing
but the truth?
THE WITNESS: I do.
JOSEPH BORETLTLTI,
called by the Respondent, after being duly sworn, testified
as follows:
THE COURT OFFICER: Thank you. Have a seat.
For the record, please state your full name and
address.
THE WITNESS: Joseph Borelli. 291 Shirley
Avenue, Staten Island, New York 10312.
THE COURT: Good afternoon.
DIRECT EXAMINATION
BY MS. DIRAGO:
Q. Mr. Borelli, you stated your address. What borough

do you live in?

A. Staten Island.
Q. How long have you lived there?
A. Forty-three years and six months.
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Q. Have you spent your entire career there?

A, Yep. Obviously, with the exception of college I
was a dorming student but, vyes, the entirety of my career
was spent working on Staten Island for the people of Staten
Island.

Q. The court mentioned your elected position.

Can you go into detail about that?

A. Yep. In 2012, I was elected to serve the 62nd
Assembly District which comprises the lower half, southern
half of Staten Island, third roughly of Staten Island.

Then in 2015, T was elected to serve the City
Council in the 51st District which is the lower third of
Staten Island, as well.

Q. Are you also a professor anywhere?

A. Yes. I'm a lecturer at CUNY. Done that for
nearly 20 years. 2007 is the year I started. And I teach
courses on political science ranging from American
government politics to classes City Hall, Albany, that sort
of thing.

Q. So as you know you are here to testify about
Staten Island. Have you written any books about Staten
Island?

A. Yes. I wrote two. The first being a history of
Staten Island during the American Revolution, which was

notable time for Staten Island. The second was about
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Staten Island in the 19th century.

Q. And can you talk a little about the process of your
research that you did for those books?

A, Yeah. For those I relied on primary documents
going back to the colonial records of Dutch New Amsterdam,
primary records of the American revolution. Obviously, as
you got forward toward the 19%th century, newspaper sources
became more prevalent and more heavily relied upon.

In addition to that, there is a wealth of
literature on the history of not just New York City, but in
particular on Staten Island.

Q. Have you written anything else about Staten Island?

A, Yep. I write frequently op-ed's, editorials. I
also did my graduate research on the political history of
Staten Island in the later half of the 20th Century which is
significant for our purposes here. I've also written on
Staten Island secession, both politically and analytically
on different political topics that affect the borough.

MS. DIRAGO: Your Honor, at this time I would
like to tender Mr. Borelli as expert of the history
Staten Island and current conditions.

THE COURT: Any objection? It is stipulated
to.

MS. BRANCH: No objection.

THE COURT: Since there is no objection, you
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can move forward.

Q. Have you been engaged as an expert, in this matter?
A. Yes, ma'am.

Q. And who retained you?

A, Troutman Pepper Locke.

Q. Are you being paid for your services?

A. I am.

Q. Does your payment depend at all on the outcome of

this case?
A. No.
Q. Does it depend on the opinions that you render for
this case?
A. No.
Q. Did you render a written report in connection with
this work?
A. I did.
MS. DIRAGO: I would like to introduce into
evidence your expert report.
THE COURT: Also without objection?
MR. LALLINGER: No objection.
THE COURT: Report is in evidence.
MS. DIRAGO: That is IRX02.
Q. Mr. Borelli, what were you retained to do by the
Intervenor Respondents, in the case?

A. Analyze the petitioners complaint, as well as,
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primary the report of Dr. Sugrue.

Q. Did you look at the NYVRA totality of the
circumstances factors?

A. Yes.

Q. As part of your analysis, did you consider whether

Staten Island has more in common with Brooklyn than lower

Manhattan?
A. I did.
Q. Did you also provide a historical analysis of

Staten Island?

A. I did.

Q. Can you describe your process of research you did
for your report?

A, Sure. Obviously, 1t relies on a great deal of
newspaper sources. It also relies on a great deal of
government data, both from the census sources, American
community survey, government publications through the city
and state governments. Certainly, a host of secondary
literature on the history of the region, New York. But
then also literature that discusses particularly Staten
Island.

Q. Okay. Any particular literature that stood out to
you and that you relied on more than any others?

A, Yeah, I think there is some great works written by

Professor Rich Flanagan and Dan Kramer. They wrote a
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political history of essentially the second half of the
20th century and how Staten Island basically developed as a
borough after the Verrazzano Bridge was built, which is kind

of a seminal, noteworthy the point in the history of Staten

Island.
Q. Do you have any personal connection with them?
A, Yep. Rich is my department chair and my advisor on

my graduate research. Dan Kramer before he passed away
actually gave me all the notes to that book, handwritten
notes while I was doing my graduate research. He was a
lovely man.

Q. Did Dr. Sugrue rely on that resource, as well?

A. He did. Not frequently. Not nearly enough. And I
think because it doesn't paint the picture of the -- it
doesn't paint the picture of Staten Island that I think he
was seeking to paint.

Q. So I want to first -- if you can, please turn to
Page 3 of your report. I want to go through briefly the
summary of conclusions and then we'll take them one by one.
I know we are getting near to the end of the day on our last
day of trial. I'm going to try to speed things up. So like
T said, Page 3 lists your summary of conclusions.

Can you just summarize your first conclusion for
the court?

A, I mean, basically that Staten Island's unique
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demographics and physical geography and its relationship to
the other four boroughs doesn't do a great job of connecting
the communities of interest anywhere but Brooklyn.

The other boroughs, specifically Manhattan have
little in common with Staten Island.

Q. What about your second conclusion?

A, He basically says that Staten Island's history is,
you know, full of racial appeals and full of segregation,
and he talks about Staten Island's history going back to
periods before the civil war. And I think he leaves out,
deliberately, a lot of context about the history of the
abolition movement, nationally and locally, and I think that
was deliberately done to paint a picture of Staten Island
that does not exist.

Q. When you say he, referring to --

>

Dr. Sugrue, vyes.

Q. What about your third conclusion?

A Yeah, his premise that blacks and Hispanics were
summarily excluded from participation in Staten Island
politics, I think he ignores the fact that a third of our
elected legislators are people of color. I think he ignores
the fact that our member of Congress, Nicole Malliotakis and
former assembly member is a very proud Hispanic person,
someone who touted throughout her career her Hispanic

heritage, and it, um, I think he ignored that purposefully.
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Q. Okay. And your next conclusion, I think we are
onto the fourth conclusion?

A. The points he made about issues that blacks and
Hispanics had with voting through literacy tests and
measures like that are not unique to Staten Island. He
presents it as unique to Staten Island. These are factors
and challenges that impact everyone of the states
congressional districts, everyone of the assembly districts.
I don't think he presents any justification or rational why
Staten Island uniquely is a, um, problematic for that
population when it comes to that, considering things like

literacy tests were banned 50 years ago.

Q. Okay. Your next conclusion?
A. Dr. Sugrue provides no support or evidence that
Blacks or Hispanics were -- excuse me, Hispanics were

ineligible to vote or had difficulty voting unique to Staten

Island.
Q. And your sixth conclusion?
A. That his examination of discrimination in things

like housing, disparate outcomes in income and education,

he failed to include the host of evidence that shows that in
many ways Staten Island is a better opportunity for people
of color to achieve educational outcomes that are favorable.
Certainly to achieve homeownership. He fails to actually

address any of that.
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Q. Okay. And next?

A, Um, he fails to talk about in his one-sided history
of Staten Island any efforts to eradicate or challenge race
and racist ideas, discrimination, we have a rich history of
that fails to address any of that in terms of how he framed
the recent political history of Staten Island.

Q. Okay. Your next conclusion?

A, Discussion of racial appeals in political campaigns
is often taken out of context. It doesn't discuss several
races. It also has an unfair and a-historic description of
the secession movement. And in many ways 1t doesn't really
meet his own standard of what a racial appeal is.

Q. And finally what is your last conclusion?

A, That taken as a whole, essentially Dr. Sugrue did
not paint a picture that there is any unigque circumstances
that would make Staten Island not a community of interest
with southern Brooklyn where it 1s, and that the southern
portion of Manhattan, lower Manhattan would serve the
population better.

Q. Okay. Great. 1In the interest of time, I'll take
the factors a little out of order. We'll start with the
last one.

There has been a lot of discussion during this
trial about the similarities and differences between Staten

Island and the lower part of Manhattan, and then the
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Brooklyn communities.
So are you familiar with the real estate pattern of
people who move to Staten Island?
A, Yes, and I included that, a little portion of that
in my report.

Now, it is not fair to say that everyone who
moves out of Brooklyn moves to Staten Island. But just
about every single person who moves to Staten Island not
only moves from Brooklyn, but moves from the specific
neighborhoods in Brooklyn that are currently represented by
New York -- and I pointed that out in my report, came from
a real estate survey, and it showed that 92 percent of home
buyers that weren't Staten Islanders already came from
Brooklyn. This is long established pattern. I included
some notations of articles in New York Times and other
publications talk about migratory pattern that happened in
the 80's and 90's. My parents were part of this migratory
pattern. They were like third generation Italian home
owners. Their grandparents didn't own a house so they were
the first homeowners and they bought property on Staten
Island in the late 1970's and we've seen that pattern stay
the same regardless of what ethnic community actually
occupies that portion of southern Brooklyn.

So now in this portion of southern Brooklyn

your Arab population, you have Chinese, you have Jewish, you

738

1350a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J. Borelli - Direct/Dirago

have Russian speakers and these are the people who are now
primarily buying homes in Staten Island. I say this
anetodermally. I get a knock on my door all the time from
people, real estate brokers who portend to be able to broker
buyers from communities that I may not have access because

of language barriers and things like that.

Q. What about lower Manhattan, who moves to lower
Manhattan?
A. In my experience, typically folks moving from other

parts of the country, i1f not other parts of the world. It
is more transitory population. It certainly mostly renters,
people who are renting homes, not necessarily plopping their
life savings on a house intending to live there a long
period of time. That is wonderful. That is a great part of
the fabric of New York. That is why many people come to the
city. It is not the same population as generational New
Yorkers who are plopping down their life savings on buying a
home.

Q. Can you talk about the homeownership rates Staten
Island and vis-a-vi Manhattan?

A. Yeah, I mean, 1f you refer in the report I give you
exact numbers but Staten Island homeownership rates are the
highest, double, more than double the rest of the city.

The majority of Staten Islanders do own their

own homes. This is unlike lower Manhattan where the
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majority of residents in lower Manhattan are renters. It is
similar to the Brooklyn portions of New York 11 that exist
now where a majority of those folks are living in homes that
they own.

THE COURT: Do you think the homeowners in
Brooklyn like the homeowners in Staten Island commute
into lower Manhattan to work?

THE WITNESS: I'm glad you asked that. I did
have time to review the testimony of one of the previous
experts, and he made the case that there is some
similarity between lower Manhattan and Staten Island
because people from Staten Island, I think he said there
were 60,000 of them, I assume is the correct number,
that they commute to Manhattan. If that were the case
then the majority of the region would be a community of
interest with Manhattan.

I mean, our entire transportation network is a
spiderweb that all seeps into the two central business
districts of midtown and lower Manhattan. So that would
be the same as saying that, you know, Westchester County
is a community of interest in Manhattan. I don't know
the data, but I'm pretty sure the majority of people who
live in Westchester and commute to work are commuting to
Manhattan. So that makes us more similar to an adjacent

borough, the southern portion of an adjacent borough
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where the majority of people who aren't working in their
immediate neighborhood are commuting into lower
Manhattan or midtown. That is different from the
majority of people that live in Manhattan who have you
shorter commutes and likely work in the borough.

THE COURT: You are using, I won't belabor it,
I know time is short, but if you are talking about, as
they've been described in the past these driveway
neighbors.

THE WITNESS: Yeah.

THE COURT: Um, being the community of interest
between Brooklyn and Staten Island, but they all work in
lower Manhattan, um, let's focus on the region rather
than compare it to Westchester, because I while I agree
with your premise, it is as they say apples to oranges
so to speak, because on Staten Island we don't have
enough to make a congressional district.

THE WITNESS: Sure.

THE COURT: We have to go somewhere, and the
question i1s where does the center of gravity take us to
do what is right for the people not only -- to have the
representation in Congress that serves them, so the
reason why I'm trying to get to what are we talking
about here is, how is that congressional member going to

help the community?
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THE WITNESS: I'm glad you asked. I'm glad you
framed it that way, because it is too generic to say
that all commuter neighbors are the same.

New York 11, the Brooklyn portion and Staten
Island are extremely similar. The best way I can
illustrate that is by talking about the issues that
matter most in terms of peoples political frustrations
and anger with their government.

So I was the author of probably five or six
op-ed's about property tax reform. Property tax reform
is a tremendously important issue for people in these
driveway communities. And the person I co-authored not
just legislation on this top, on other real property
formula changes, but specifically on the property tax
formula was the democratic council member from Bay Ridge
Brooklyn and the democratic council member from sort of
Graves End and Bath Beach. Those were staunch allies
and had a very similar idea of what should be done to
address that. Probably had a similar way of framing
that in terms of how strong of an issue that was for
their constituents.

Same thing with congestion pricing and other
car 1ssues. You have the member of the city council,
the state legislature from southern Brooklyn united in

their opposition to congestion pricing, which was a hot
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topic recently.

Conversely, you have members of the state
legislature, city council, et cetera in Manhattan,
specifically lower Manhattan who talk about cars as to
use their quote, "breaking the car culture" that was
speaker Corey Johnson who was a Manhattan council
member. That was his big phrase phrase, we are going to
break the car culture. That is, you know, alien to
people on Staten Island and southern Brooklyn who rely
on their cars to get their kids to school, go the
grocery store, et cetera.

This is a such a disparate-issue set that are
the focus of legislatures from these two communities
that it is almost incredible to think that there would
be more similarity in the issues, the political issues
legislatively focus on between Staten Island and
Manhattan legislatures and Brooklyn and Manhattan
legislatures.

THE COURT: Members of Congress don't deal with
land use. That is your local legislators, and they have
their districts. And those can be compact and
contiguous within Richmond County.

Now we're talking about going outside. Let's
talk about the federal issues that have to be

considered, infrastructure, the port.
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THE WITNESS: Yeah.

THE COURT: The funding of the ferry. So,
those types of federal aid, where is the community of
interest there?

(Transcript continues on the next page.)
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THE WITNESS: So you get a good example. You
offered me an opportunity to give a good example. The
tolling on the Verrazzano Bridge has been the subject of a
lot of, you know, not just press releases but lawsuits,
federal laws, Congressman Guy Molinari, who was a
congressman from Staten Island who represented parts of
Staten Island and Brooklyn, he banned a certain formula of
tolling, basically making one-way tolling required so that
the cars wouldn't stack up and pollute the community.

And so I don't think it's fair to say that -- that
just because issues are locally based, they don't have
federal ramifications.

We had federal Representative Malliotakis who
joined lawsuits, i1f not initiated lawsuits, about congestion
pricing. Congestion pricing is a federal issue.

And, you know, the members of Congress, you know,
specifically Rep Goldman, Rep Nadler were all on the
opposite sides of the issues.

THE COURT: Thank you.

DIRECT EXAMINATION
BY MS. DIRAGO:

Q. So this kind of plays into what I was going to ask you
next. The zoning districts between Manhattan and Staten Island,
can you talk about the differences or similarities there?

A. Yes. So Lower Manhattan has the highest density FAR,

kp
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which is floor area ratio, it's how people -- it's how we say
how big and wide and -- footprint of buildings.

So not only does Lower Manhattan have some of the
highest-density zoning regulations in the city, but it has some
of the highest-density zoning regulations in the United States
of America.

I mean, 1t's remarkable, right? We have the tallest
building, The Freedom Tower. We have beautiful buildings
that -- you know, the Gehry building that was just built across
from City Hall. We have the Woolworth Tower -- the tourists
comes here for the skyscrapers.

The Woolworth Tower, i1it's a cathedral in the sky. You
got to look at it. If you ever want to see it -- I know 1it's
not pertinent to this, but I'm going off an a tangent.

The point is that people come here to see the
skyscrapers, and that is reflective in the policy, the zoning
policy.

Now, Staten Island, some of the higher-density areas,
of which there are very few are R-5, which the FAR is five or
six times less than the FAR in these C-6 districts that are in
Lower Manhattan. So it's -- it's not the same. These districts
are similar to the districts that are in south Brooklyn, in
southern Brooklyn, in Bay Ridge, Bensonhurst, Bath Beach. These
are all one- to three-family homes, what you call driveway

communities.
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We call them driveway communities because the zoning
code requires parking spots because the policy acknowledges the
difference.

In fact, if you read the New York City Zoning Guide,
the layman's guide on the website, it even starts by saying
these high-density C-6, C-8 districts are zoned this way because
of the ability of people to get there with mass transit and they
don't need parking.

THE COURT: When we're drawing congressional lines,
we should care about council issues?

THE WITNESS: No, you should care about the
similarities and issues that affect the residents. People
in Manhattan have much different issues than people in
Staten Island. Those issues are much more similar to those
felt by folks in southern Brooklyn, and probably southern
Queens. There are other places in the city where it would
fit better.

THE COURT: Should we draw southern Queens into a
Staten Island district too?

THE WITNESS: I mean, it would theoretically make
more sense than this.

BY MS. DIRAGO:
Q. And let's talk about the ferry a little bit. Does the
ferry, the Staten Island Ferry, carry cars?

A. It doesn't.
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Q. And does that have an impact on who comes from
Manhattan to Staten Island?

A. To some degree. It makes it a little bit more -- less
convenient for people, depending on where they live on
Staten Island.

Q. And what is the -- what's the difference between taking
the ferry to Manhattan versus the Verrazzano Bridge or the
express buses?

A, There's sort of a popular myth out there that the ferry
is free. And while the ferry itself is free, almost no one -- I
think the number is down to 1 or 2 percent of people walk on the
ferry and walk off. Very few people live within walking
distance of the Saint George Ferry Terminal. It's not -- it's
surrounded by parking lots, offices, and a railroad track.

If you don't take a one-seat ride on the ferry, you are
paying the MTA for that -- for that ride. Staten Islanders
swipe their MetroCard when they enter a bus, or when they leave
the Staten Island railroad station at Saint George. And then
there, they're oftentimes taking a third seat, whether it be a
subway or a bus. But they're usually taking a third-seat ride
from Whitehall Street to take either, you know, the A and C line
or the N -- whatever line they're taking.

So, for example, if I were to take public transit to
come here, it would be a four-seat ride because, like most

Staten Islanders, I don't live within walking distance -- unless
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I want to walk through the woods of a train station. So I would
drive to my park and ride, about a mile and a quarter, I would
park, I would take the Staten Island railroad, I would get off
of the Staten Island railroad, and take the Staten Island Ferry,
and then take, in this case, probably the N line to here.

Q. Okay. So just -- are you saying that if -- just
because Staten Islanders may go to Lower Manhattan by the ferry,
do they necessarily work there, in Lower Manhattan?

A. No. I mean, there's no reason to -- to indicate that
they specifically work in that part. I mean, there are two
major central business districts in New York, in Midtown and
Lower Manhattan.

You know, there is no data that I've seen -- I'm sure
it's available -- to say exactly where they work. I'm not sure
of that.

However, we also have to take into account that a lot
of Staten Islanders are municipal workers, cops, firemen
teachers. So many of them will work in particular precincts,
particular firehouses, schools that aren't necessarily in the

southern extreme of Manhattan Island.

Q. Okay.
A, And that's getting less every year. As more office
buildings in Lower Manhattan are converted into condos -- in

fact, Lower Manhattan leads the country in places that we can do

this because Lower Manhattan has an older building stock, where
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the buildings -- just like this building, has more windows.
1960s on, buildings are steel and glass, you can't really
partition them for condos. The older buildings in Lower
Manhattan, you can.
Q. I want to switch gears a tiny bit. Can you attest to
the religious differences between Manhattan and Staten Island?
A, Well, I mean -- excuse me. We're seeing -- similar to
the migratory pattern of people, we're seeing that there are
religious institutions that were prevalent in Brooklyn over the
past couple of years, we're seeing -- specifically mosques,
we're seeing mosques now become more prevalent on Staten Island.
And this is as a result of the different and diverse
people that are moving from that portion of Brooklyn. So we see
the fact that, you know, certain denominations of religions are
moving here, they're bringing their previous Brooklyn-based
religious institutions with them.
Q. I would like to talk a little bit more about the
demographics on Staten Island.
Did Dr. Sugrue's report discuss Asians on Staten Island

in his report?

A, It did not.

Q. And did that concern you?

A, It did. So Asians are -- after Hispanics and
Whites -- the third-largest population on Staten Island. They
are a -- a very vibrant part of Staten Island and they're
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located all over Staten Island. They're widely dispersed.

Their index of dissimilarity is 32 or 34. 1It's in the
report. And it shows that Staten Island is a welcoming and
thriving place for this population.

And it's not just Chinese people which are coming over
lately in larger numbers. There's been a historic Korean
population, and then moving into sort of Southeast and Southern
Asia, there's been significant Bangladeshi; Sri Lankan, we have
a great Michelin Sri Lankan restaurant for many years; India;
Pakistan; even moving further to the west, we have a large

growing Arab community. Again, directly related to families

751

moving into Bay Ridge, being priced out of Bay Ridge, and moving

to Staten Island.

Q. Actually, I would like to pull up the map on page 9 of
your report. And do you recognize this map?

A. Yes.

Q. What is this showing?

A, It is showing the percentage of Asian non-Hispanic by

census tract.

Q. And can you point out where is the Staten Island
Expressway?

A. It is the white line. 1It's probably marked 278. I
can't see that -- yeah, 278. TIt's going from east to west or

west to east.

Q. And so can you tell me what you see there, vis-a-vis
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the white line or the Staten Island Expressway and the
disbursement [sic] of Asians?

A, Well, it confirms visibly what I said, that the Asian
population, which is the second-largest non-White group in
Staten Island is widely dispersed and 1is, you know, occupies
residences in every part of this borough.

Q. And I know you read Dr. Sugrue's report. Did you have
a -- did you have time to read his testimony when he testified?

A. I did.

Q. And I think you'll remember he referred to the
Staten Island Expressway as the Mason-Dixon Line?

A. Yes.

Q. What are your opinions on that?

A, That is patently offensive to use a term from the
Antebellum South to describe his idea of what Staten Island was.
I think it's offensive as a Staten Islander. I think it
belittles people. And I think it is undermined by the visual
evidence that is there.

Q. Does it ring true to you?

A, No. There's a wide variety of diversity. There is a
lot of flavors across Staten Island. And we see more and more.
You know, 30 years ago, 40 years ago, we were less diverse.
There is no secret; the data plays that out. But we're seeing
time and time again, as different groups move in, they're

spreading their -- they're spreading out their footprint across
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the borough.

Q. So as someone who has lived and worked in
Staten Island, I think you said 40-something years, 1is
there -- I don't know -- two Staten Islands, an us and a them?
A north and a south?

A. Yes, outside of the local high school football rivalry,
there isn't.

Q. All right.

MS. DIRAGO: I would also like to pull up page 15.

Q. There is a map on page 15 of your report. Do you
recognize this map?

A. Yes.

Q. And what is this showing?

A. This is the non-Black/non-Hispanic population in
New York City.

Q. Okay. And what are you showing here with respect to
Lower Manhattan?

A. That the population of Blacks in Lower Manhattan is
negligible, it's nonexistent.

Q. So the illustrative CD-11, 1is that trying to unite a
population on the north shore of Staten Island with Lower
Manhattan?

A, Could you repeat that? I couldn't hear with the
coughing.

Q. Yeah. So the illustrative -- the map that petitioners
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proposed using, is that uniting some kind of community of
interest between northern Staten Island and Lower Manhattan?

A, No, and nor should it when the premise was that
increasing diversity of the district might make it easier for
people of color to participate electorally.

THE COURT: Could it?
THE WITNESS: I don't see how adding -- I don't see
how adding -- I don't see how taking the portion of

New York 10 that is the least diverse and replacing it with

the portion of New York 11 that is, by this map, more

diverse would somehow increase minority participation in
government. I don't think that's anything that -- I don't
think there could be any justification.
THE COURT: Based on the proposed as described
illustrative map, that's your opinion?
THE WITNESS: Correct.
BY MS. DIRAGO:
Q. And let's pull up the map on --
THE WITNESS: I do have opinions on why 1t was
done, though.
THE COURT: Well, let's see if counsel will ask
those questions.
BY MS. DIRAGO:

Q. Well, let's go first to the map on page 12, Figure 37

A, T don't have something on page 3.
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Q. Well, this one, Figure 37

A, Oh, yeah.

Q. I may have -- is it the wrong page?

A. This was in the Sugrue report, I think.

Q. I'm sorry. You're right. From Dr. Sugrue's report.
I'm so sorry.

A, This is a map that was in our report, but Dr. Sugrue
responded to it.

Q. So where can -- well, do you know what this map was
showing, first of all?

A, It's showing the Latino population of Staten Island
over time.

Q. And where can Latinos on Staten Island be found?

A, Throughout the borough.

Q. How many ZIP codes does the Island have?

A, That's trivia. I don't know that answer.

Q. Okay. Can Latinos be found in every one of those ZIP
codes?

A, Latinos are found in every ZIP code but they are the
majority in none. Meaning that their -- their percentage of the
population is spread fairly evenly throughout the borough.

Q. And so do Latinos live on both sides of the expressway
in Staten Island?

A. Yes.

Q. Now, we talked a little bit about Dr. Sugrue's
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testimony. And do you remember when he was talking about the
burnt-orange, the very dark orange area there, most prevalent on

the 2010 map?

A. Yes, 1 do.
Q. Can you tell us what that area is?
A. Part of that area was formerly the Fresh Kills

Landfill, but I did read in Dr. Sugrue's testimony that he
believed that the rate of Hispanics in that community was high
because there were so few people.

Well, unfortunately, Dr. Sugrue, I live on the border
of that burnt-orange place. And -- one of the darker portions.
And I've lived there; my parents still own a house there. And
this was a community that -- that -- perhaps there isn't a
better one that illustrates this map in -- in -- 1in experience.

My neighborhood was built in the late '70s. It was
called Village Greens. It was thousands of units after the
Verrazzano Bridge was built. And it was primarily populated by
Ttalian and Jewish families. And my parents still live there.

So we see the neighborhood changing. It changes
ethnically. And it's become tremendously more diverse,
including Hispanics. We just sold my grandmother's house to a
Pakistani family who moved in a couple of years ago.

So this is really illustrative. ©Now, in that
burnt-orange point, which he says there's no one living there,

is the Town of Travis.
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The Town of Travis on Staten Island dates back to the
19th Century. It used to be called Linoleumville. So if you
have an o0ld floor in your house, it was made in Linoleumville
probably in the 19th Century. BRut these are towns and
communities that have been there for thousands of years. It's

very populous; the population is still growing.

157

The school in Travis just had to be expanded because of

the growth that's happening. So it's not just because a few
Hispanics out of a small population live there. It's because
there's a thriving Hispanic population living there.

THE COURT: Despite the growth in this, have they
been able to, as a voting bloc, the way they vote, elect
their candidate of choice?

THE WITNESS: Yeah, I mean, I'll point out the
member of Congress is a Hispanic woman --

THE COURT: That's not my question. I know the
answer that you're giving me, but that's not my gquestion.

My question is, as a Hispanic voting bloc, 1is
there -- by race, do they have the opportunity to
participate in the political process the same way other

racial members -- as you described earlier, the Asian

community, and how they are able to participate, so you say.

Does the Hispanic community here, based on your looking at
these maps that counsel is showing you, have enough

population to be able to participate actively in the
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political arena?

THE WITNESS: Yes, I think they do. And I base
that not being able to know who people vote for, obviously.
But we see a trend also in Staten Island that when people
move to Staten Island, they actually tend to vote and
register as registered Republicans. And that's in line with
a lot of the political choices Staten Islanders have made.

I think that's part of the reason why there is so
much sudden interest in changing New York 11 is that
regardless of who is moving into this borough, whether it be
Spanish people, or Pakistani people, there is a
likelihood -- and we see it in the registration data -- that
people are registering as Republicans. They're becoming
homeowners; they're becoming car drivers; they're becoming
property taxpayers.

The person I referenced who bought my grandparents'
house, a Pakistani family, he's an NYPD cop. He's, to my
knowledge, as conservative as anyone else who has moved into
that neighborhood.

MS. DIRAGO: Okay. And can you pull up page 16 of
Mr. Borelli's report.

BY MS. DIRAGO:
Q. What 1s this map showing, Mr. Borelli?
A. The Hispanic population of New York City by race.

Q. And can you talk a little bit about what it is showing
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especially vis-a-vis Lower Manhattan and the western part of
Brooklyn?

A, It's showing that this population that exists in the
areas encompassing New York 11 now are more diverse with respect
to the Hispanic population than the inclusion of the
illustrative map's portion of Lower Manhattan as proposed.

And so if the theory is that somehow changing this
district will empower Hispanics, I believe it would do the
opposite.

Again, you have two districts that are adjacent to each
other, New York 10 and New York 11. This is removing one of the
most diverse portions of New York 11, and replacing it with one
of the least diverse portions of New York 10. I mean, that to
me only reeks of partisanship and not any sort of social justice
reason.

THE COURT: What about in helping the Asian
community?

THE WITNESS: Well, I think -- I mean, the -- the
primary portion of the Asian community in Brooklyn is
located just outside of New York 11 and New York 10.

If New York 11 was extended into what's commonly
called the Brooklyn Chinatown, it would make more sense. 1In
fact, when the City Council redistricted itself three years
ago now, I appointed members to the panel, the focus was

actually in uniting that Chinese district into a Chinese
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dominant -- and we have it now. We have
Councilwoman Susan Zhuang who represents it now.

If the petitioners did the same thing, it would
make more sense, in terms of empowering minority voices than
the current proposed map.

BY MS. DIRAGO:
Q. Okay. I'd like to move on to racial appeals. And did
you analyze that factor for your report?
A. Yes.
Q. And I think it starts on page 52, if you need to
reference your report.
But the first question I want to ask is are racial

appeals common in elections in Staten Island?

A. No.

Q. And what was your research method for researching
of -- searching for racial appeals in Staten Island?

A, It was primarily using newspaper sources and search

queries, using the term "racism" and "racist" and "issues," and
the purpose in doing that was to be methodical, objective, and
replicable.

And this same method was used in
Pierce v. North Carolina, a short time ago. And this method was
embraced by the judge there and preferred to the other method
offered.

And I -- I recognize that Dr. Sugrue made some
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criticisms of this. But his criticisms didn't amount to much
when he could have replicated the method that I used and came up
with a host of racial appeals that my method seemingly missed,
and yet that did not happen.

Q. And did Dr. Sugrue provide his research methods so that
you could replicate his methods?

A, I don't recall. I think he did. I don't recall.
Essentially, his method was to find issues and then to try to
put his own narrative together that made issues that were
perhaps out of context into racial appeals. And -- again, I
couldn't put my -- I can't put myself in the head of --

MR. LALLINGER: Object to the extent he's
speculating about Dr. Sugrue's motives.
THE COURT: Sustained.
MS. DIRAGO: We'll leave it there.
BY MS. DIRAGO:

Q. Let's talk about the results of your search. Did you
find any racial appeals in Staten Island?

A. Yes, there were two of them. One was a case -- both
instances I'm personally familiar with, having been involved in
politics.

One was a case where two Republican candidates were
running for Congress. One candidate made an issue that the
other candidate changed his name -- not legally, but changed his

name in advertising from Jamshad Wyne to Jim Wyne. And that's
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sort of the fact pattern of the case. The candidate basically
accused Dr. Wyne of trying to hide his Muslim identity during
that case.

Q. What year was that?

A. Tt was 2008. And so, I mean, Dr. Wyne made a very
strong case that this was against his race, and against his
religion, and that was his opinion. That -- that certainly was.

A little more context. Dr. Wyne was a very prominent
doctor with an office on Richmond Road, one of the primary
thoroughfares. You know, he was known to the community as
Dr. -- Dr. Jamshad Wyne. $So it was a little odd that he did
change his name for the -- for the purposes of his political
campaign.

Q. And what was the other one that you found?

A, The other was a campaign between former
congressman -- Congressman Michael McMahon and Michael Grimm, in
which there was some photo taken or -- where -- or video taken
where there was a file marked "Jewish money" on a desk that was
controlled by Congressman McMahon.

There were -- like many campaigns do, they were
tracking different bundlers of money and they referred to it as
"Jewish money." And Michael Grimm called out his opponent for
doing that and made the case that it was an anti-Semitic
incident.

Q. And do you remember what year that was?
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A. 2010.

Q. In either of these elections, were the central issues
to the elections race or racial disparity or racism?

A. No. I mean, in 2008, it was a very interesting
election. The previous congressman had stepped down in scandal
and that was a big part of it.

In 2010 was the "Tea Party year." So the Tea Party
movement was taking shape and it was vocal. And Michael Grimm
ran as a Tea Party candidate against the incumbent Michael
McMahon, and he won. It was mostly national issues.

Q. When Dr. Sugrue testified, he referred to a specific ad
that I want to pull up. TIt's on page 50 of his report,

Figure 11. Have you seen this ad?

A, I have.

Q. Are you familiar with the circumstances, including who
created this ad?

A, Unfortunately, yes.

Q. Can you describe those circumstances?

A. So the perpetrator -- and I use that term because he
was convicted of various crimes relating to his false
impersonation of somebody I knew from Cub Scout Troop 5, if you
want to believe how long we go back.

He did not only make fake accounts for
Councilwoman Rose, who is obviously a Black woman, but he also

made fake accounts about candidates for office and judges on
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Staten Island who were not Black.
I mean, most notably a candidate named Janine Materna,
who ran for City Council on --
(Whereupon, the court reporter seeks a
clarification.)

A. I'm sorry. Janine Materna, M-a-t-e-r-n-a. And he als
did fake accounts and, you know, incendiary and defamatory post
about Judge Judy McMahon, who was the administrative judge for
Staten Island.

Q. Does the -- does the ad represent Staten Island?

A, No. I mean, this was universally denounced.
Republican elected officials were witnesses in the case against
him. White elected officials were witnesses against the
case —-- in the case against him.

So, you know, this is not something that reflects in

any way how Staten Island conducts politics. In fact, it's Jjus

764
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the opposite. It became newsworthy because it was so absurd and

the perpetrator was so bizarre that it was newsworthy for that
respect.

Q. Dr. Sugrue also discussed an ad that was targeting
Max Rose involving the Young Leaders and a march that they had.
Do you know what ad he was referencing?

A. Yes.

Q. And was this in -- in 20207

A, Yes. 2020.
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Q. Can you describe the ad?
A, So it's an ad that shows video of Max Rose at a
protest. And it is interspersed with scenes of urban
lawlessness, police cars on fire, you know, police -- protestor

interactions, violent interactions, general criminality
interspersed with protesters marching and rallying.

Q. And Dr. Sugrue says there were racial overtones in
that. Was that the case? 1Is that your opinion?

A. I can't speculate what he feels when he sees an ad.
But there's a lot of context that he's missing. All right?

He called that a march through New Dorp. That was not
a march through New Dorp. That was a march specifically to the
122nd Precinct.

He wouldn't know that -- I don't think he has much
experience with the geography of Staten Island or the streets.
But the march was to the 122nd Police Precinct to protest the
police, to demand defunding the police. This was the summer of
2020.

Now, why 1is that significant in the context? Both
candidates in that race -- Max Rose, who is a friend of mine, a
dear friend of mine, wonderful rep, he sought the police union
endorsements. So did Nicole Malliotakis, right?

Police union endorsements are important because
Staten Island is home to a tremendous amount of police officers.

In fact, I believe the most union members of all five NYPD
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unions are actually home -- living in Staten Island. ©So police
endorsements are very important.

Both candidates sought them. So it was very
significant that a person who was running as a pro-police
Democrat would somehow switch positions to now appear in "defund
the police" rallies.

So the ad was to create a wedge between Max Rose and
some of his moderate Democratic base. That's what political ad
makers do.

And the second thing was -- the second part of this was
this was part of a broader context in the summer of 2020 about
defund the police.

This was the summer of the George Floyd riots. Right?
And, you know, collaterally with -- with that, there were a
number of "defund the police" protests.

As you can imagine, as I just said, Staten Island is
home to a tremendous number of law enforcement officers. The
popularity of the "defund the police" movement was not very
strong on Staten Island.

This ad was, you know, just one of many ads that
focused on Max Rose's "defund the police" comments and -- and
participation at those rallies. And it mimics ads that were ran
all over the country against Democrats who have taken certain
positions against law enforcement or what was perceived as

against law enforcement.
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"Defund the police" was one of the driving issues of
votes in the 2020 election cycle. And there is no reason why we
would assume Max Rose should be excluded from that, especially
when he showed up to an anti-police rally in the most
police-populated borough in the city.

The point is to win the election, not -- I think he
would tell you it was a mistake to go.

Q. Okay. Let's switch. A related topic is hate crimes.
And this is one of the factors that you considered on
page 19 -- pages 19 to 29, whether there's a history of
discrimination in or affecting the political subdivision?

A, Yeah. I mean, so my report has some statistics on hate
crimes that show that hate crimes have decreased on
Staten Island over the years.

I find it odd that Dr. Sugrue would sort of make the
case that there are racially motivated attacks, racial appeals
that are happening without utilizing the most robust hate crime
database that, to my knowledge, exists in the country.

The NYPD tracks hate crimes more so than any -- and
more specifically than any other department, to my knowledge, in
the country. They track by the race, gender, ethnicity of the
perpetrator, by the victim, the type of crime, et cetera. All
of this stuff is available publicly.

But if you're making a case that Staten Island was

this -- this racist bastion that I believe he makes it out to
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be --

MR. LALLINGER: Objection. Objection, Your Honor.
Speculating again. Mischaracterizing the testimony.

THE COURT: Sustained.

Next question.

BY MS. DIRAGO:

Q. So how does Staten Island hate crimes occurrence
compared to the rest of New York City?

A. This is why I think the statistics were ignored.
Staten Island's hate crimes over the last five years --

MR. LALLINGER: Objection, again, to
mischaracterizing his testimony and speculating about his
motives.

(Senior Court Reporter Karen Perlman was replaced
by Senior Court Reporter Monica Hahn.)

(Transcript continues on the following page.)
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MS. DIRAGO: He is allowed to say that
Dr. Sugrue did not address the New York Police
Department's statistics on hate crimes. It was not in
his report. He didn't address them.

MR. LALLINGER: He can say that. He can't say

why.
MS. DIRAGO: I don't think he said why.
THE COURT: Let's continue.
A. Nonetheless, the hate crimes statistics were not

included in Dr. Sugrue's report and paint a very different
picture then what is sometimes conceived about Staten
Island's racial views.

Staten Island in the last five years had four
percent of the City's hate crime reports, and three percent
of the City's hate crime arrests. Now, Staten Island is
about six percent of the City's population. When you do the
math you realize Staten Island's hate crime's are far lower
than the rest of the city.

When you look at the last five years, there is
an uptake in hate crimes after the October 7th attack and
the development of events in Israel and Palestine. And
since that time, there have been a sharp uptake in
antisemitic hate crimes. That effects that number.

When you take out that number, as offensive as

that maybe to some, when you take out antisemitic hate
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crimes, the number of hate crimes against Blacks and
Hispanics is far lower than the race in the rest of the
city. In fact, I think there was one hate crime against
Hispanics in the last five years.

Q. Dr. Sugrue also talks about protests against
immigration and connects those to anti-Latino sentiment.

Do you agree that all of these protests demonstrate
anti-Latino sentiment on Staten Island?

A. No.

Q. Why not?

A, Because to say that you are protesting a migrant
shelter because you hate Latinos is not just offensive to
frame Staten Island like that, but it ignores the fact that
every neighborhood, or nearly every neighborhood where a
migrant shelter was placed, there was opposition to it.

And not only did we see protest in Staten Island, um, but we
saw protest in some of the most progressive neighbors in New
York City. Even neighbors where you had politicians who
were saying we should built more migrant shelters, they just
didn't want them in their district. One in Clinton Hill,
Brooklyn comes to mind there. You have major protests in
Brooklyn by Floyd Bennett Field on Flatbush Avenue, really
in a predominantly West Indian neighborhood. People were
protesting shelters there. You had shelter protests when

they were housing folks on Randall's Island. You had
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protests, again, in the Bronx. There was a proposal for a
two thousand bed migrant shelter in the Bronx that was met
with Bronx cheer as they would say. So i1t is not unique
that Staten Island protest against homeless sheltering being
built in people's residential neighbors. In fact, it is the
normal.

In some of the cases he mentioned, being one
of the cases, it was a former high school in the middle of a
residential neighborhood that suddenly and overnight became
a migrant shelter housing, you know, a hundred or so
families, that is significant. And that was protested by a
bipartisan coalition. Bipartisan muti-racial coalition of
Staten Island elected officials opposed that site.

There was another protest, and where I'l1l
concede things got out of hand. People were throwing things
at buses, that is not right. I'm not justifying that.

There was a lot of anger in that community, Midland Beach,
just like there was elsewhere. This was a senior center, a
senior residence where the residence of the senior center,
people who lived there however long were removed from their
homes and replaced by a migrant facility. Those are the
kinds of things that are going to be unpopular. Homeless
shelters are unpopular in every Congressional district in
the country. If you want to win the election, you are not

going to run on that platform.
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The point being, this is not unique to Staten
Island.

Q. I'm going to switch gears and wrap it up soon. I
want to talk about election success.

Dr. Sugrue contends that minorities in Staten
Island have long been underrepresented in political offices
in Staten Island.

Do you agree with that statement?

A. No. I think they are well represented now and for
the last 25 years.

Q. So I would like to pull up Paragraph 90 of his
report, of Dr. Sugrue's report. I believe this is where he
is talking about elected officials of color in Staten
Island.

What 1s your opinion on what he says or maybe
doesn't say?

A. Well, I mean, I think it is interesting, I don't
doubt that any of this is true. Certainly without
exception. But you have to look at the bigger picture of
why there was a lack of representation in some offices in
the city.

In 1989, after a court case here in New York
City, the city passed a new City charter. The city council
went from 35 members to 51 members. The reason in doing

that was in part because of a lack of minority

172
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representation in the City council. That problem existed

on Staten Island. But the focus of that charter revision
was actually the failure to achieve representation by Blacks
and Hispanics predominately in the other boroughs where at
the time those populations were larger.

So there was a citywide failure of electing
people of color to offices. There was a citywide movement
to challenge those laws, and there was a massive
voter-approved charter revision in 1988 to address that by
aiding more members of the City council, exceptionally make
the districts smaller and more neighborhocod based to almost
guarantee that people of color would be represented in
perhaps the proportion to their overall population of the
city.

Q. So what successes have Blacks and Latinos had in
getting elected in Staten Island?

A. Start with running. So Black and Hispanic
candidates have been on the ballot numerous times. They've
qualified for matching funds. Received major party
endorsements, successfully. Debbie Rose was the first
African American elected. She was a city council member.
Her district continues to be African American. It is held
by Kamillah Hanks. Kamillah Hanks is now the co-chair of
the Staten Island delegation to the council. The assembly

seat on the North Shore is held by an African American man,
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Charles Fall, who is also the chairman of the democratic
party. He has been ostensibly one of the most powerful, if
not the most powerful elected official of the county of
Richmond of the democrat party chair. He is an African
American.

As Dr. Sugrue sort of pushes under the rug
and he notes that she was a Hispanic person when she ran for
assembly, but the, one of only two island-wide legislative
seats, New York 11 seats is held by a Hispanic woman, and
I'll point out she is a Hispanic woman that hasn't hid from
the fact, hid from the voters she is Hispanic. If anything
she touted it at many opportunities, if not every
opportunity she could.

Q. And then I believe on Page 30 there was something
you wanted to clarify about judges being elected?

A. Yes, yes. It should have been selected, not
elected. ©Not all judges in this state are elected. Many
are appointed, but they are selected by elected officials as
we all know how judges get made in the state.

Q. Does that undermine the achievement in your mind?

A. No. It still shows that African Americans,
Hispanics, Asians are still a vital part of the Richard
County bar, Richard County fiduciary.

Q. So Mr. Borelli, based on your deep knowledge of

Staten Island, in your expert opinion does -- which map
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makes more sense, Dr. Cooper's illustrative map or current
congressional map?

A, There is --

MR. LALLINGER: Objection.

Beyond the scope of his expert report and
expertise.

MS. DIRAGO: I just would disagree.

THE COURT: Can the reporter read it back. I'm
sorry. I was distracted.

(Whereupon, the record was read back by the
reporter.)

THE COURT: I will allow it.

A. So the current map of New York 11 represents a
district that is 50 percent White. $So for the purposes of
having a enhanced ability for people of color to
participate, on that part of the guestion it makes
absolutely no sense to switch the moderately, but certainly
more than the other part, but moderately diverse portions of
New York 11 in Brooklyn for the almost exclusively White
portions of lower Manhattan. And I believe this was done
with partisan rational. This is one of the strongest vote
of democratic voting areas --

MR. LALLINGER: Objection. Speculation.
THE WITNESS: It is not speculation.

THE COURT: I will allow it.
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A, It is the voter history. I mean, every elected
official represents lower Manhattan is a democrat. They
voted overwhelming against Trump. Battery Park City is
filled with White people. This is not stipulation. It 1is
reality. Replacing moderately diverse portion of New York
10, New York 11 with the non-diverse portion of New York 10
doesn't make sense from that prospective.

As far as the community of interest notion,
if T blindfolded someone and opened their eyes right outside
of this courtroom in lower Manhattan, nobody would think
they were in Staten Island. If I did that in southern
Brooklyn or did that in Rockaway, 1f did that in parts of
Queens, you might.

This part of New York City is so unique, 1t is
why tourists come here to take pictures. It is in no way
similar. In terms of homeownership, in terms of ethnicity,
in terms of voting patterns. It is no way, 1in terms of
issues that matter to voters, it is in no way similar to
Staten Island, New York.

MS. DIRAGO: ©No more gquestions right now.

THE COURT: Thank you. All right. On track.

Are you okay? Do you need a break?

THE WITNESS: No, thank you.

THE COURT: All right. Let's start cross.

MR. LALLINGER: Your Honor, can we take a five
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minute break before we --
THE COURT: You can take a five minute break.
We're all going to stay here and wait until you are
ready to come back, and then we'll get started. You can
take your time.
MR. LALLINGER: Thank you, your Honor.
THE COURT: TIf the witness doesn't want to go,
we will all stay.
(Whereupon, a short recess is taken.)
THE COURT: Back on the record.
Counsel, when you are ready, you may proceed.
MR. LALLINGER: TLucas Lallinger, on behalf of
the Williams Petitioners.
CROSS-EXAMINATION
BY MR. LALLINGER:
Q. I would like to begin with a clarification on the
scope of your report.
In your expert report you only respond to the
expert report of Dr. Sugrue; is that right?
A, Correct, but I've had the opportunity to review
some of the other testimony throughout the week.
Q. You do not offer any opinion in response to the
expert reports of Dr. Max Palmer or Mr. Bill Cooper,
correct?

A, Not to the reports, but I've read much of their
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testimony.

Q. Mr. Borelli, your report lists your qualifications

on Pages 1 through 3; is that right?

A. Yes.

Q. Now, you listed you earned a Master's degree
correct?

A. Yes.

Q. You don't have a Ph.D. or doctorate; is that right?

A. No, sir.

Q. You let us know you are adjunct profession
currently?

A. Correct.

Q. You are not an associate professor?

A. No.

Q. Not tenured?

A No.

Q. And your report does not list any articles that

you've published in any peer reviewed academic journals;
that right?

A. Correct.

Q. Is that because you never published in a peer
review academic journal?

A, I never attempted.

Q. Now, your report does not list any racial vote

dilution cases in which you have testified as an expert

is
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witness; is that right?
A. Correct.
Q. And is that because you never testified as an

expert witness in any case involving claims of racial vote

dilution?
A. Correct.
Q. Prior to this case, had you ever performed an

analysis of the totality of the circumstances factors in a
case involving the New York Constitution or the New York
Voting Rights Act?

A. No.

Q. Have you ever analyzed the senate factors under
Section 2 of the federal Voting Rights Act?

A. Previous to this, no.

Q. Have you ever testified as an expert witness in any
case before?

A, As a witness, yes. Expert witness, no.

Q. Now, let's turn to what you have done.

We've heard you've been elected to political

office, correct?

A. Yes, sir.

Q. And you were elected to a partisan political
office; is that right?

A. Yes, sir.

Q. You were elected to the state assembly and the City
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council; is that right?

A. Correct.

Q. And you've run and been elected as a republican
candidate for political office every time you've run,
correct?

A, And conservative party member. We have fusion
voting in New York.

Q. Now, do you dispute that you've been described in

media report as quote, "staunch republican"?

A. No.

Q. Would you agree with that characterization?

A. No.

Q. You don't agree that you are a staunch republican?
A I've been characterized by that, but if you ask me

how I feel personally about different things, you might find
a different person. Just this week I hosted a fundraiser
for a democratic state candidate. The characters we play on
TV are not always the characters we are.

Q. Do you dispute you've also been described as a
voice of Staten Island's south shore, predominately White
neighborhoods, filled with homeowners and car drivers who
voted heavily for president Donald Trump in 2016 and again
in 20207

A, I don't remember reading that, but could have been.

If you are telling me a description, I do believe you.
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Q. And would you agree with that characterization?
A, I agree that it is a characterization.
Q. You have also been a spokesperson for the New York

State Republican Party; is that right?

A. Correct.

Q. You also been a surrogate for the Trump campaign;
is that right?

A. Correct.

Q. You've also been a surrogate for the Republican

National Committee; is that right?

A. Correct.

Q. And you were a co-chair of the Trump 2016 statewide
campaign?

A. Correct.

Q. Now, in your role as a spokesman and as a

surrogate, you've made multiple television appearances on
behalf of the republican party and particular republican
candidates; is that right?

A. Correct.

Q. As a surrogate, as a spokesperson, have you made
more than five television appearances on behalf of the
republican party and republican political candidates?

A. I'm being booked for these segments sometimes as an
elected official, sometimes as a surrogate, sometimes as the

only available republican voice. It is hard to say as a
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surrogate. If you are asking how many times I've appeared
on TV to talk generally about right-leaning causes, 1,500
maybe.

Q. 1,5007

A, Probably.

Q. So it would be fair to say that you've had far, far
more experience as a republican spokesman in your career
than the zero experience you had serving as an expert
witness?

A, Serving as an expert witness perhaps, but not
serving as an expert and knowledgeable about the political
history of Staten Island, the demographics of Staten Island.
I think part and parcel to my Jjob as an elected official was
to understand those things. Part and parcel as an adjunct

professor is to understand those things.

Q. So the answer to my guestion is, yes?
A, Repeat your question.
Q. It would be fair to say that you've had far more

experience as the republican spokesman in your career than
the zero experience you've had serving as an expert witness?
A. No. I wouldn't say that. I go on TV for five
minutes of the day. I spend nine hours of the day as an
elected official, or I did at least. Sometimes I don't even
put pants on to go on TV and be a spokesman. I just sit in

my basement.
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Q. We can agree you never served as an expert witness,
right?

A. That part we agree.

Q. You no longer hold any political office; is that
right?

A, Um, no, 1t is not correct. I am, I was appointed

by the Democratic Mayor of the City to serve on the school
board, panel for education policy. I was appointed by the
Democratic Mayor of the City to serve on the board education
retirement system, the teachers' retirement system and the
United Nation Development Corporation. All of them are
required to file public official conflict of interest board
statements. So depending how you characterize your
question, that is the answer.
Q. You currently hold all those roles?
A. Yes.
THE COURT: You are the Mayor's appointee on
the UNDC?
THE WITNESS: I am. Nobody else has put me on

a billion dollar real estate board, so. Take what I can

get.
THE COURT: State authority.
THE WITNESS: Yeah. Mayor gets six appointees.
THE COURT: Understood.

Q. In your direct-examination and in your report, you

783
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discuss hate crimes and the presence of hate groups on
Staten Island; is that right?

A. Yes.

Q. In your direct-examination I think you mention the
New York City Police Department hate crimes dashboard; is
that right?

A. We use the dashboard and the, I use the
spreadsheets, as well.

Q. On Page 48 of your report, you wrote that according
to the New York City Police Department hate crimes dashboard
there were two hate crimes targeting Black people on Staten
Island in 2025, correct?

A, Yes, to date. That was through the third quarter.

Q. Thank you.

Did you visit the hate crimes dashboard when making
this report?

A. Yes.

Q. And when you did that, you noticed that you could
expand the date range beyond 2025, right?

A, Yes. I looked at the hate crimes through the
spreadsheets back to 2020 because the spreadsheets give you
a full year rather than quarterly.

Q. But you only reported the 2025 numbers for Black
Staten Islanders in your report, correct?

A, Correct.
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Q. You didn't report that if you measured, for
example, from January 1, 2020, the dashboard identifies 32
arrests from 29 incidents of hate crimes against Black
people specifically in Staten Island over that time period,
right; you didn't report that?

A, I didn't report that, but I referenced it in
today's testimony. I talked about the hate crimes going
back to 2020.

Q. Would you consider 32 arrests from 29 incidents of
hate crimes in the past six years a significant number of
hate crimes?

A. It is significant in the sense that any hate crime
is he appalling. Any hate crime should be denounced, and
I'm glad the police got the perpetrators. In respect to the
ratio of hate crimes that are occurring on Staten Island
compared to the rest of the city, we have a significantly
lower ratio. When you extrapolate antisemitic ones,
especially since October 7th, that ratio does get lower.

Q. Again, I just want to be clear, the number 29
incidents, 32 arrests in the last six years, that was
particularly for Black people, you understand that, correct?

A. Yes, I believe that is correct.

Q. And do you recall that in his report Dr. Sugrue
identified numerous hate crimes over a period from 1925 on

forward?
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A. Yes. I mean, he referenced KKK incident in the 20s
if T remember correctly, and that certainly happened. But
it excludes the context that the KKK was a national
organization and the newspapers of that era are filled with
stories of KKK activities, not just from Staten Island, but
mostly other places, not Staten Island, New York. I think
that is significant in the context of whether this i1s some
unique place that is acting in a bias and prejudiced way.

Q. Now, in his report Dr. Sugrue, for example,
identified a hate crime in 2021 when Ralph Tedesco pleaded
guilty, defacing the campaign posters of Kelvin Richards,
Black council candidate with the phrase, "F-U, N-words and
vandalizing an MTA bus with graffiti that read Black slaves
matter, they will never be equal, kill the N-word," you
don't dispute that even in your report?

A, No, I don't dispute it and denounce it. It is
terrible. Again, we are tracking statistics and that
incident as profoundly insulting and offensive and wrong as
it was, counts as one instance in the hate crime reporting.

When we look at the context of all the data,
we see that Staten Island has a very good record, not a bad
record on hate crimes.

Q. That is, you are talking about comparing it to
places outside of Staten Island; is that right?

A, It is specifically that, places other than Staten

786
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Island in New York City because I don't, I didn't look at
the data elsewhere. I used NYPD data.

Q. Now, going back further, Dr. Sugrue wrote in 2009
the US Department of Justice indicted three White men in
Staten Island for brutal attacks against Blacks and Latinos
in Park Hill and Richmond on the night President Obama was
elected President, you don't dispute that account?

A. No.

Q. You also identify in your report that in 1995,

60 skinheads tried to disrupt an anti-hate rally in Staten
Island, correct?

A, Look, I don't dispute that. My report makes no
attempt to whitewash history.

Q. On the same page of your report, you discussed the
discovery of literature identifying a KKK group on Staten
Island in the early 90's, correct?

A. Yes.

Q. And going back further, you don't dispute
Dr. Sugrue's accounts that in 1987 as part of what the New
York Amsterdam News reported was a series of attacks on
Blacks and Hispanics on the island in that year. 30 Whites
chased two African Americans from the Staten Island mall in
New Springville, correct?

A, I don't dispute that. To go back to the book that

Dr. Sugrue cited and I referenced earlier, why I brought up
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earlier, the Kramer and Flanagan book, part of their
conclusion is that, yes, these incidents happened and they
are unfortunately part of the history of Staten Island, but
they are not evidentiary of what happens exclusively on
Staten Island. And in fact, these incidents happened at a
lower rate.

You know, Brooklyn in the 1970's and 80's was
the location of far more race-based violence then Staten
Island. There were incidents in Park Slope where if I
remember correctly Hispanic. I think at the time referred
to as a Puerto Rican person, obviously they are Hispanic, on
the roof of a building shooting at Black people. There were
race riots at John Jay High School in the 1960's and 70's.
There is a great book out there called Canarsie, ethnography
of the neighborhood of Canarsie and it talks about repeated
race-based violence in Brooklyn.

So I don't dispute any of this that Dr. Sugrue
pointed out. I don't think he made up these facts. He is
not painting a picture of why this is exclusive to Staten
Island.

Q. Is it your understanding that under the totality of
the circumstances the history of racial discrimination needs
to be exclusive to the particular jurisdiction that you are
investigating?

A, Yes.

1400a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J. Borelli - Cross/Lallinger

Q. Now, at Page 22 of Dr. Sugrue's report he writes
that "when hate crimes or hate incidents occur during
elections, they can send a message that it is dangerous to
vote and deter members of historically marginalized groups
from participating in the democratic process, by
discouraging communities of color and others from voting,
perpetrators of hate incidents attempt to stifle the voices
of historically marginalized groups resulting in skewed
elections.”

You didn't present anything in your report that
disputes this conclusion, correct?

A. No, I think that was a factor in race-based
violence around the country.

Q. Now, you do however write in your report at Page 19
that quote, "there is no history of discrimination in or
affecting the political subdivision," correct?

A, Repeat that.

Q. You write in your report at Page 19 that quote,
"there is no history of discrimination in or affecting the

political subdivision;" is that right?

A. I'm not seeing it, Page 19. Sorry. Give me a
second.

Q. I believe it i1s the heading?

A, Oh, yes. I see it. The point being there is no

history of political discrimination that affects political

789
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races in the subdivision.
Q. Okay. But the quote is, "there is no history of

discrimination in or affecting the political subdivision,”

correct?
A, It should have been written in the context of.
Q. And by political subdivision there you are

referring to Staten Island, correct?

A. Yes.

Q. Now, do you recall that Dr. Sugrue in his report
discusses redlining?

A. Yes.

Q. And he talks about it as one of a series of
discriminatory real estate and lending practices that
systematically excluded after African Americans from large
parts of Metropolitan New York, including Staten Island?

A. Yes.

Q. Now, you also discuss red-lining in your report; 1is
that right?

A. Yes.

Q. And you cite an article by Price Fishback and a
couple of other authors entitled, "New Evidence on redlining

by Federal Housing Programs in the 1930's," is that right?

A. Yes.
Q. Did you review this article in preparing the
report?
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A. Briefly.

Q. You write that the article is quote, "especially
useful in understanding federal housing mortgage policy and
allegations of federal racial discrimination through
lending;"™ is that right?

A, Yes. It presents some contrary evidence.

(Transcript continues on the next page.)
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CROSS-EXAMINATION
BY MR. LALLINGER:

Q. And you write that the article discusses a study of
Baltimore, Maryland; Peoria, Illinois; and Greensboro,

North Carolina, right?

A. Yes.

Q. And you quote the study as stating that the evidence
from the three cities shows that the Home Owners' Loan
Corporation refinanced loans in neighborhoods throughout each
city and that the share of loans made by the HOLC to Black
Americans was close to proportionate to the shares of homeowners
who were Black, right?

A. Yes.

Q. But you didn't report that when the HOLC made loans, it

did so along segregated lines, right?

A, No. But I mean, that was an accepted point of
Dr. Sugrue's report. That -- that portion is not really in
dispute.

MR. LALLINGER: Let's bring up the article. And

can we go to page --

Q. Actually, first, is this the article that you reviewed?
A. Yes.
Q. And can we turn to page 47

MS. DIRAGO: Do you have a copy for him? Is it

kp
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MR. LALLINGER: Certainly.
Thank you.
(Handing.)
THE WITNESS: Thank you.
A, What page are we on? What page?
Q. Turn to page 3. Actually, page 4.

And do you see in the middle of the second paragraph,
where it states that when the HOLC issued loans broadly
throughout American cities, including to Black homeowners, it
did so within the existing patterns of segregation?

A. Yes.

Q. And you don't dispute that statement, correct?
A. No.

Q. Now, let's turn to page 27 of that article.

And at the top of the second paragraph on that
page -- and it's also on the screen here, "This is not to say
that the HOLC defied the existing pattern of segregation and
discrimination in housing markets. Neither the HOLC nor the
Federal Housing Authority was charged with that mission and
neither embraced it."

Did I read that correctly?

A. Yes.
Q. And you don't dispute that either?
A. No.
Q. And, finally, let's go to page 7.
kp
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And down at the bottom of the page, the authors write,
"Altogether, staff at both agencies clearly espoused views that
were discriminatory, pro-segregation, and amount to what today
is called redlining."

Did I read that correctly?

A. Yes.

Q. And you don't dispute that either?

A. No.

Q. So it would be fair to say that based on this article,
which you concluded was especially useful in understanding
federal housing mortgage policy and allegations of federal
racial discrimination, that the Home Owners' Loan Corporation
and the Federal Housing Authority loan practices reinforced
segregation?

A, I think there is a broad segment of research that does
indicate that and concurs with your opinion. I mean, the issue
that I take with it is that, number one, these are events that
took place decades ago, before Staten Island was even largely
developed.

I mean, Staten Island's population previous to the
bridge opening up was -- at this period of time, 150,000 people
It is a half million now.

The other portion of this is that it's not unique to
Staten Island. This is not an argument that Staten Island

homeowners, be it Black or Hispanic or anything, faced a
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challenge that didn't exist in Lower Manhattan or Brooklyn.
It's the same challenge.

MR. LALLINGER: Okay. We can take this down.
And can we bring up Figure 5 on page 19 of PX-1,
which is Dr. Sugrue's report.
BY MR. LALLINGER:
Q. And you don't have a copy of Dr. Sugrue's report?
A. I don't on me, no.
MR. LALLINGER: Thank you.
(Handing.)
A, What page?
Q. Figure 5 on page 19.
That figure is also up on the screen.

A, Thank you.

Q. Now, this figure is a map showing redlined
neighborhoods in Staten Island in 1940; is that right?

A. Yes.

Q. Now, at pages 38 and 39 -- I'm sorry, at paragraphs 38
and 39 of Dr. Sugrue's opening report, he identifies particular
neighborhoods in Staten Island, including Sandy Ground,
Rossville, Charleston, Willowbrook, Meiers Corners, and part of
West Brighton that were redlined and given the lowest
neighborhood rating by the HOLC; is that right?

A. Yes.

Q. And in your report, you don't dispute any of that,
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correct?

A, No. It's evident on the map.

Q. Now, let's turn to page 21, paragraph 40 of
Dr. Sugrue's report.

And here, Dr. Sugrue discusses the effect that
redlining has had today.

He writes, "There is now a substantial body of
scholarship by historians, socioclogists, public health scholars,
and economists, demonstrating that redlining in the
mid-20th Century has had a long-term impact on nearly every
aspect of community life."

Do you see that?

A. I see 1it.

Q. Did I read that correctly?

A, Yes, you read it correctly.

Q. And he continues that "Redlined neighborhoods -- even
those that were mostly White when the maps were composed -- are

more likely to house non-Whites today. Residents of those
neighborhoods are more likely to have lower incomes than
residents of higher-ranked neighborhood? And by most measures,

health outcomes in historically redlined neighborhoods are

poor."
Did I read that correctly?
A. Yes.
Q. Now, you didn't provide anything in your report, any
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scholarship that challenges this body of scholarship about the
present-day impact of redlining on formerly redlined
neighborhoods; is that right?

A, No. I mean, I do think it's tough to draw comparisons
when the borough was so sparsely populated to what it is today.
But I suppose that's not unique to Staten Island as well.

Q. Now, you also discuss residential segregation today on
Staten Island in your report, right?

A. Yes.

Q. At page 13 of your report, you provide the results of
your calculation of the index of dissimilarity for Latino and
White Staten Islanders; is that right?

A. Yes.

Q. And in your report, for the year 2023, the
dissimilarity value was 42, right?

A, For Hispanics.

Q. For Hispanics?

A. Yes.

Q. And you agree that a dissimilarity value of 42 means
that Latinos and Whites face moderate racial residential
segregation on Staten Island, right?

A. That's correct. Although 42 would be at the very low
end of what 1s considered moderate.

Q. And I want to be clear again because we've been
discussing historical discrimination before, but that is based
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on 2023 data,
your report,
A.
Q.
dissimilarity value for Black Staten Islanders,
A.
Q.
A.

Q.

that?

city?

Q.

A.

Correct.

Now, 1in your report,

No.
But Dr.
He does.

Right.

I don't.

No.

It's 84.

on Staten Island.

Q.

right?

Sugrue does in his report;

So he reports it to be 75.

I don't recall the number.

you don't calculate the index of

right?

is that right?

Do you dispute

Do you want the number for the rest of the

Which is far worse than Dr.

Sugrue's number

And dissimilarity index value of 75 means high racial

segregation between Blacks and Whites on Staten Island, right?

A.

Q.

High, but not as high as other parts of the city.

798

which is the most up-to-date data that you have in

And you agree that the level of residential segregation

for Black Staten Islanders has increased since 2010, correct?

A.

You have to show me the statistics.

to be the case anecdotally.

MR. LALLINGER:

paragraph 26,

THE WITNESS:

Figure 4 of Dr.

Did you say page 157

I don't know that

Can we pull up page 15,

Sugrue's report.
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MR. LALLINGER: Yes. It's Figure 4.
BY MR. LALLINGER:

Q. Now, do you see this figure is entitled "Residential
Segregation on Staten Island 1990 to 2019 Through 2023"?

A. Yes.

Q. And do you see for the White-Black dissimilarity value
in 1990 it was 727

A. Yes.

Q. And that in 2019 to 2023 it was 757

A. Yes.

Q. So do you agree that segregation has increased from
1990 to 20237

A, According to the index of dissimilarity, vyes.

Q. Now, shifting gears some. You also discussed racial
appeals on direct. Is that right?

A. Yes.

Q. And one of the totality of the circumstances factors is
whether there are racial appeals in campaigns in the political
subdivision?

A. Yes.

Q. Now, you also discuss your methodology for attempting
to identify racial appeals, right?

A. Yes.

Q. And your methodology was, to be clear, to search for
the word "racism" and the word "issues" in the newspaper
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database, newspapers.com, in election years from 2000 to 2024;
is that right?

A, Yes. And the word "racist" as a variation.

Q. But you didn't include that variation in the discussion
of your methodology in your report?

A. No. In error.

Q. And looking for these three keywords was the entirety
of your methodology for your search; i1s that right?

A. Correct.

Q. And other than switching "racism" to "racist" -- is
that the other term that you identified?

A. Correct.

Q. So other than switching "racism" to "racist," you
didn't refine your search with any other search terms; is that
right?

A, No. Because the goal of this method is to see what was

reported as a racial appeal contemporaneocusly as it

occurred -- right? -- whereas Dr. Sugrue's method was to find
issues, differences, attacks, political attacks, and then try to
back in the notion that they were racial appeals.

Our method, which again was -- was cited in the Pierce
case in North Carolina as the preferred method, was to do
something objective and replicable that we can look and see how
it was reported.

Now, if you look around the country, you can see this
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as an effective method of finding other ads and political
attacks that have been deemed racial appeals.

I'1ll give you a great example. We had the professor
here earlier today who was from Kentucky. Thomas Massie is from
Kentucky. Thomas Massie was in a primary in 2020. I forget the
name of his challenger but there were some clear racist comments
that were made and that received national news that was called
out contemporaneously by his opponent as racism. It was
reported nationally, in that instant.

Same thing with Georgia, Georgia -- Bryan Kemp ran for
governor I think in 2018. He had a pretty offensive ad. He
pulled up in a pickup truck to a Home Depot or something, and
waited for Hispanic men to come over as day laborers and then
basically ostracized them in an ad. That was called out as
racist and xenophobic and all of these things. But it was
reported as a racial appeal contemporaneously at the time. I
mean, that's objectivity.

Again, the method we used could have been replicated by
Dr. Sugrue and he could have come up with, you know, more. I
just don't think he did. He didn't put it in his report. He
didn't put it in his rebuttal.

Q. So you would agree that in using your methodology, in
order for you to identify any racial appeal using your
methodology, you -- they would have to use one of those three

particular terms, correct?
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A, Yeah, or the algorithm would pick it up in a search
database. You know, sometimes there are tag words --

Q. You mentioned -- you mentioned on direct that this was
an approach that you took from Pierce, the Pierce case in
North Carolina?

A. Yeah. So one of the assistants that assisted me on
this case was Dr. Donald Critchlow, who was the expert witness
in that case.

Q. You didn't include any citation to any scholarly
sources or to any court cases when you identified your
methodology for identifying racial appeals; is that right?

A. Correct.

Q. Now, you discussed the Young Leaders on direct. Do you
recall that?

A, T discussed an ad. Yes.

Q. And ad involving the Young Leaders of Staten Island,
correct?

A, I don't know any of the Young Leaders personally. So
there was some indication that they were in the ad. I -- 1
could not attest to that.

Q. Okay. So at page 48 of your report, you described the
Young Leaders as one of a couple of groups that support minority
rights, and along with other groups held several rallies around
the borough in an effort to get voters engaged in the 2020

election; is that right?
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A, That is correct.

Q. And on that page of your report you cited to an article
in the city that's Footnote 119, that's entitled, quote, Their
Anti-Racism Marches Were Twisted in a $4 Million GOP Attack Ad
Campaign. Now They Just Want to Get Out the Vote; 1s that
right?

A. Yes.

Q. Now, that article detailed a couple of pro-Malliotakis
advertisements that were run during the 2020 race for the
11th congressional district; is that right?

A. Yes.

Q. And Dr. Sugrue quotes the article at page 16,
paragraph 41 of his rebuttal report.

MR. LALLINGER: Can we put that up on the screen?
And we'll get you a copy of the report.
(Handing.)
THE WITNESS: Thank you.
THE COURT OFFICER: You're welcome.
BY MR. LALLINGER:

Q. And we're at page 16, paragraph 41.

A. Got 1it.

Q. And I'm reading from the second sentence. "The article
describes that footage of one peaceful march" -- and they're
talking about a march by the Young Leaders -- "was interspersed

with doctored images of police cars ablaze -- became the
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centerpiece of an attack ad touting Assembly member
Nicole Malliotakis and trashing Representative Max Rose, in her
successful bid to oust the Freshman Democrat from the
Staten Island house seat.”
Did I read that correctly?

A. Yes.

Q. Further down on that same page, he identified another
racial appeal concerning the Young Leaders. He writes, "The
city continued one Republican political action committee, the
Congressional Leadership Fund poured in at least $4 million into
televising ads focused on Rose attending the march. One of the
spots showed some of the Young Leaders of Staten Island and
footage of their June 3rd march in New Dorp, spliced with
violent scenes, while a narrator spoke of criminals hailed as
freedom fighters."

Did I read that correctly?

A. Yes.

Q. And Dr. Sugrue identifies that as a racial appeal
because "Linking candidates to Black criminality is a common
strategy in electoral racial appeals. Contrary to how they were
depicted in the advertisements, the Young Leaders called for
better police community relations, opposed calls to defund the
police, and stated their concerns about crime.”

Do you see that?

A, I do.
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Now, Dr. Sugrue, in his report, cites "Academic

scholarship that explains that racial appeals often involved

negative stereotypical imagery that might activate voters'

negative racial attitudes including depictions of African

Americans as criminals."

A.

And did you see that? That is at paragraph 42.

I did. But just to go back to your previous

question --

Q.

A.

Q.

The only gquestion is if you saw that.
T did see it.
Okay. Thank you.

Now, you do not present any academic scholarship in

your report that challenges the association of Black people with

criminality as a common tactic in racial appeals, correct?

A.

Q.

No, I challenged the context of that ad.
All right.

So the answer to my question is yes, you do not present

any academic scholarship in your report that challenges the

association of Black people with criminality as a common tactic

in racial appeals?

A.

Q.

No.

Is that right?

Correct. Yes. Excuse me.
Now, you also discussed --

MR. LALLINGER: We can take this down.
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Q. You also discussed socioeconomic factors on

Staten Island; is that right?

A. Yes.

Q. You discussed education, income, and housing?

A. Yes.

Q. On pages 38 and 39 of your report, you present three

tables showing educational attainment by race in Staten Island;
is that right?

A, Yes.

806

MR. LALLINGER: And can we bring up the first table

which is entitled "2024 Educational Attainment By Race" on

page 38.
Q. Now, the last column here is labeled "Percent of
White." So that means if we look at what's in the fourth row o

that column, which is labeled "Black bachelor's degrees or
higher," it's telling us that Black Staten Islanders graduate
college or have bachelor's degrees at 71.77 percent of the rate
that Whites do; is that right?

A. Yes.

Q. And you would agree that demonstrates a greater than
28 percent disparity in college completion rates between Blacks
and Whites on Staten Island?

A, Yes. The point I'm showing against the percentage of
White is to show the disparity between this number and the

number a decade earlier has improved for the most part for most

f
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of the races.

Q. And Latino Staten Islanders have college degrees at
52.63 percent of Whites, correct?

A. Yes.

Q. And that amounts to a greater than 47 percent
disparity?

A. Yes.

MR. LALLINGER: Okay. Can we bring up the first
table on page 39. ©Next to this table. Thank you.

Q. And that is entitled "2020 Educational Attainment By
Race."

Now, you just said that generally the disparities have
gone down; i1s that right?

A, Yes. For the most part.

Q. So if we take a look at the 2020 figures, and we focus
on the fourth column there entitled "percent of White," and we
look at the row entitled "Black bachelor's degree or higher,"
the square identifies 76.33 percent, correct?

A. Yes.

Q. And if we compare 76.33 to 71.77, then it shows that it
was actually higher in 20207

A. Yes.

Q. Right? So the disparity has grown since 20207?

A, In this instance, yes.

Q. And the same is true for the Latinos's bachelor degree
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are a higher percentage; is that right? So that is comparing

56 --
A. Yes.
Q. -— .12 in 2020 with 52.63 in 20242
A. Yes.
Q. And the same is also true about the Latino high school

graduation rate, correct?
A. Yes.
MR. LALLINGER: Okay. We can take this down.
Q. Now, you also discussed housing on Staten Island; is
that right?
A. Yes.
MR. LALLINGER: Can we pull up page 40,
paragraph 79, Figure 9 of Dr. Sugrue's opening report.
Q. Now, this figure is entitled "Housing Tenure By Race
and Ethnicity on Staten Island 2019 to 2023," correct?
A. Yes.

Q. And you agree that this shows that nearly 77 percent o

808

f

Whites on Staten Island are homeowners, but less than 36 percent

of Blacks, and less than 44 percent of Latinos are homeowners,

correct?
A. Correct.
Q. And this is the most recent, up-to-date data that is in

either of your reports, correct?

A, That I'm aware, yes.
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MR. LALLINGER: Okay. We can take this down.

Q. At page -- you also discuss income in your report; 1is
that right?

A. Yes.

MR. LALLINGER: Can we bring up page 44 of

Mr. Borelli's report. That is IRX-002.

Q. And here you present three tables that describe
household income by race on Staten Island?

A. Yes.

Q. Now, to shorten things a little bit, you would agree
that in all of these charts, neither Black nor Hispanic mean
household income ever exceeds 66 percent of White household
income; 1is that right? 1It's never greater than 66 percent?

A. Yes.

Q. And I would like to be very clear again since we
discussed some historical disparities and you've mentioned
progress, but this is the most current data that is in evidence
that shows in 2024 there was a greater than 34 percent disparit
between White and Black mean household income; is that right?

A, Yes. But it's an improvement.

Q. And a greater than 35 percent disparity between Latino
and White household income; is that right?

A, Yes, but, again, it's an improvement.

MR. LALLINGER: And we can take this down.

Q. You also agree that one factor of the totality of the

809
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circumstances factors examines the extent to which members of a
protected class in the state or political subdivision vote at

lower rates than other members of the electorate, right?

A. Yes.
Q. And you present some data on voting rates in your
report?
A, On Hispanics, yes.
MR. LALLINGER: Let's pull up Table 4.
Q. This is on page 35 of your report. That is IRX-002.

And this presents the percentage of the electorate that
registered and voted by race and ethnicity in the 2018 midterm
elections; is that right?

A, Yes. For the state.

Q. Now, does this -- does this present data for the entire
United States?

A. I forget off the top of my head. I think it's for the
State of New York. No, I'm sorry, this is nationwide.

Q. Thank you.

Now, the four bars on the right show the percent of the

electorate that voted, correct?

A. Yes.

Q. And this shows broadly a disparity between the
non-Hispanic White vote and the non-Hispanic Black and Latino
vote, correct?

A, Yes.
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Q. Let's take a look at your Table 5 on page 35 of your
report.

Now, this is a similar chart, but it shows a percentage
of the electorate registered and voted by race and ethnicity in
the midterm elections in 2022, correct?

A. Yes.

Q. And your own data again show -- shows a disparity
between the percentage of the White vote as compared to the
percentage of the Latino and the Black vote, correct?

A. Correct.

Q. And that disparity in 2022 was more than 19 percent for
the Latino-White comparison?

A, I trust your subtraction, yes.

Q. And it was greater than 12 percent for the Black-White

voter disparity?

A. Yes.
Q. So, again, for the most current data that you present,
you -- your own data shows disparities between voter turnout by

race on Staten Island, correct?

A, Well, I don't have Staten Island-specific data.
Q. I'm sorry, in the United States.
A. Yes, correct.

MR. LALLINGER: Let's bring up page 9, Figure 6 of
PX-3, which is the expert report of Maxwell Palmer.

MS. DIRAGO: Objection. This goes beyond the scope
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of the direct.

MR. LALLINGER: We were talking about voting
rights -- voting rates in the scope of the direct. This 1is
directly related. This is the actual data of -- from
Staten Island.

MS. DIRAGO: We did not discuss Dr. Palmer's report
or his data on this at all.

MR. LALLINGER: This is relevant to the rate of
votes --

THE COURT: In the context of -- I'11l allow it
because it's in the context of race and I want to hear the
expert witness regarding race.

MS. DIRAGO: Okay, Your Honor.

BY MR. LALLINGER:

Q. Do you see that this figure is labeled "Estimated voter
turnout by race and election in Staten Island"?

A, Yes. This is the first I'm seeing this.

Q. Do you see that it has three dates above the three
charts in the figure: 2020, 2022, and 20242

A. Yes.

Q. And do you see that in 2024, White voter turnout was
71 percent?

A, That's what the chart says.

Q. Hispanic voter turnout is labeled at 58 percent?

A, That's what the chart says.
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Q. And Black turnout was labeled at 54 percent?

A, That's what the chart says.

Q. Do you have any reason to dispute these figures?

A, Yes. It says "estimated voter turnout by race and
election.”™ It's not an accurate count of voter turnout by race.

It's an estimate. If there was this data actually available,

the politician in me, the political consultant in me would be

using that data to try to win supplemental elections. But this

is the first I'm seeing this.
Q. Do you have any reason to dispute that this is an
accurate estimate of voter turnout by race and election in

Staten Island?

MS. DIRAGO: Objection. He doesn't even know what

this is.
THE COURT: Sustained.
MS. DIRAGO: Thank you.
THE COURT: Next question.
MR. LALLINGER: Okay. We can take this down.
BY MR. LALLINGER:
Q. Now, you also talked about Black and Latino elected
officials on Staten Island in your direct?
A. Yes.
Q. You'd agree that Black people have lived on
Staten Island for at least 200 years, correct?

A, Yes.
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Q. And its entire -- and in its entire history,

Staten Island has only elected two Black City Council members;
is that right?

A. Yes.

Q. And the first one was in 200%8; is that right?

A. Correct.

Q. And you would agree that it has no -- it had no Latino
City Council members?

A, Not in the City Council, no.

Q. And there has never been a Black US Congressional
representative from Staten Island; is that right?

A. No.

Q. And a Charles Fall, who currently represents Assembly
District 61, is the first and only Black person to represent
Staten Island in the state legislature?

A. Yes.

(Senior Court Reporter Karen Perlman was replaced
by Senior Court Reporter Monica Hahn.)

(Transcript continues on the following page.)
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MR. LALLINGER: I pass the witness.

THE COURT: Thank you.

Redirect?

MS. DIRAGO: I don't have any redirect, your
Honor.

MR. FASO: We have no questions, your Honor.

THE COURT: Okay. Well, thank you for your
testimony.

MS. DIRAGO: We rest, your Honor.

MR. FASO: Likewise.

THE COURT: Let's take a five minute break.
Let me gather some thoughts. I want to just address the

parties and we can discuss next steps, et cetera, all

right.

Let's take five minutes.

(Whereupon, a short recess is taken.)

THE COURT: All right. Well, back on the
record.

Good job everybody. Nice working, getting it
done on time. Gives me a little bit of time and I want
to use that time wisely.

So I'm going to put an order on the record
that will help you all finalize this matter for us. I
have one question that I'll ask that I want briefed and

then I'11 give deadlines for that, the summations, et
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cetera.

So forgive me, I'm going to read it. I wrote
it down. And here we go:

So the state respondents have requested the
opportunity to submit extra papers on the proper remedy
in this case, should the court find the current lines
unconstitutional. They believe that ordering specific
lines is improper.

While the court currently reserves judgment on
the constitutionality of the current congressional
lines, we would like to give the state respondents and
all interested parties to have that same opportunity,
so by Monday, January 12th, please submit. I'l1 give
you until close of business, what maybe the proper
remedy should the court find in favor of the
petitioners. Let's keep the page limit to no more than
ten pages.

And then in relation to the written summations,
those will be due by close of business Wednesday,
January 14th. Also ordered all without prejudice.

That is all I have for on the record.

Does anyone else want to put anything on the
record? And then I want to go off the record and
discussion, you know, cleaning up the evidence,

virtually evidence courtroom that I think we can do

816
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before close of business today.

So on the record?

MS. BRANCH: I have one question with respect
to the written summations, your Honor. This is Aria
Branch, for Petitioner.

Is there a particular format you would like
those briefs to be in?

MR. TSEYTLIN: I was going to ask the same, do
you want proposed, do you want, I was going to ask the
same, do you want proposed findings of fact, conclusions
of law, or do you want in the nature of the briefing
that your Honor received so far, counsel argument with
citations. Kind of similar, but a little bit different
in tone at least.

THE COURT: I will leave it open. $So you can
respond however you see fit. As far as format goes, I'm
not partial to a format.

What I'm trying to get to is, if the court,
because of what the state has requested, the state
respondents have requested, I would expect they are
going to submit something. I want to give these, you
two the same opportunity to write the brief that says
if the court finds the current lines unconstitutional,
if the court finds the illustrative as described lines

unconstitutional, what is the next step, what is the
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remedy.

MR. TSEYTLIN: Your Honor, I think Ms. Branch
and I were asking about the submissions on Wednesday and
what format the court wants those in, proposed findings
conclusions of law.

THE COURT: I didn't hear your words.

MR. TSEYTLIN: The filing on Wednesday, the
post-trial submission, the big one, not on the remedy,
whether the court prefers conclusions of fact, proposed
conclusions of fact and conclusions of law?

THE COURT: Yes. I'm sorry. I misunderstood
the question. Yes, I would like proposed conclusions of
fact and standards of law, and that is all.

MR. FASO: 1Is that distinct from the summation,
I think the summation is a summary of, you know, counsel
is making at the end of a trial.

THE COURT: Exactly. So that is all I'm
looking for is wrap it up.

MR. FASO: Okay.

THE COURT: You can use your findings of fact
and conclusions of law in the summation, yes.

MR. FASO: Thank you.

THE COURT: I'm sorry, maybe I'm not as
litigious just in understanding of what it is I'm

looking for. I'm looking for you to wrap it up. Put
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it all together in a nice neat bow and explain to me
what I should do from your prospective as respondents
and respondent intervenors and petitioners and as state
respondents. Okay.

Understanding the state, I know we are still
on the record, but the state, it is my understanding in
their briefs believe, the state believes that my
ordering of a specific set of lines would be improper,
and so by that statement I want to know what you think
1s proper.

Anything else on the record? Okay. Thank you.
Let's go off the record.

(Whereupon, a short recess is taken.)

THE COURT: Okay. Thank you.

(Whereupon, the case is adjourned.)

I, Monica Hahn, do hereby certify the foregoing
to be a true and accurate verbatim transcription of the

original stenographic record.

Monica Hahn

Senior Court Reporter
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Expert Report
Thomas J. Sugrue
November 17, 2025
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Rebuttal Expert Report

Thomas J. Sugrue
December 18, 2025
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