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PARTIES TO THE PROCEEDINGS 

 The applicant is Brandon Z. Miller. The respondent is the United States. 
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No. 25A  
 

 
IN THE 

SUPREME COURT OF THE UNITED STATES 
 

 

 
BRANDON Z. MILLER 

Applicant, 
 

v. 
 

UNITED STATES, 
Respondent. 

 
 

 
APPLICATION FOR AN EXTENSION OF TIME WITHIN WHICH TO 

FILE A PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 

 
 

 
To the Honorable John G. Roberts, Jr., Chief Justice of the United States: 

 Pursuant to 28 U.S.C. § 2101(c) and Rules 13.5, 22, and 30.3 of the Rules of 

this Court, applicant Brandon Z. Miller respectfully requests an extension of time, 

to and including February 20, 2026, within which to file a petition for a writ of 

certiorari to review the judgment of the U.S. Court of Appeals for the Armed Forces 

(CAAF) in his case. CAAF issued its opinion and judgment in this case on 

September 24, 2025 (see Exhibit A). Without an extension, the time for filing a 

petition in case would expire on December 23, 2025. Thus, applicants are seeking 

a 59-day extension. This application is being filed more than ten days before the 

current deadline. This Court’s jurisdiction will be invoked under 28 U.S.C. 

§ 1259(3). 
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1. This case presents an important question regarding the constitutionality of 

Military Rule of Evidence (M.R.E.) 412(c)(2). That rule, which is in pari materia 

with its civilian equivalent, see Fed. R. Evid. 412(c)(2), automatically closes to the 

public any hearing conducted by a military judge in a sexual assault case arising 

from the accused’s attempt to enter into evidence information about the past sexual 

activity or predisposition of the alleged victim—evidence that is generally 

inadmissible under M.R.E. 412(a), subject to the three exceptions set forth in 

M.R.E. 412(b). See also Fed. R. Evid. 412(b)(1) (listing the same three exceptions). 

2.  The applicant in this case was convicted, contrary to his pleas, of one 

specification of sexual assault and one specification of willfully disobeying a 

superior commissioned officer, in violation of Articles 90 and 120 of the Uniform 

Code of Military Justice, respectively, 10 U.S.C. §§ 890 and 920. Before trial, the 

military judge conducted two separate closed hearings to consider whether to admit 

evidence applicant sought to admit under M.R.E. 412(b). Although applicant’s 

counsel objected that automatic closure of the M.R.E. 412 hearing violated 

applicant’s Sixth Amendment right to a public trial, the trial judge overruled the 

objection—without performing any case-specific analysis of whether closure was 

necessary. 

3.  After the Army Court of Appeals summarily affirmed applicant’s 

conviction and sentence, CAAF granted discretionary review to resolve “Whether 

the total closure of the court over Appellant’s objection violated his right to a public 

trial.” United States v. Miller, 85 M.J. 375 (C.A.A.F. 2025) (mem.). On September 
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24, CAAF answered that question in the negative—holding that “the right to a 

public trial under the Sixth Amendment does not extend to M.R.E. 412 hearings.” 

Exh. A, at 10. Judge Maggs dissented, arguing in detail that the majority’s 

conclusion “conflicts with the Supreme Court’s decisions in Waller v. Georgia, 467 

U.S. 39 (1984), and Presley v. Georgia, 558 U.S. 209 (per curiam).” Exh. A, at 14 

(Maggs, J., dissenting). In Judge Maggs’s view, “a hearing under M.R.E. 412 is the 

kind of hearing for which an individualized determination is necessary under these 

precedents. No such determination was made in this case.” Id. 

4.  Applicant intends to file a petition for certiorari raising the same question 

that CAAF decided—whether the automatic closure of M.R.E. 412 hearings violates 

the accused’s Sixth Amendment right to a public trial under Waller and Presley. 

This question is of substantial importantce not only within the military justice 

system, but in civilian federal courts, as well—since M.R.E. 412 and Fed. R. Evid. 

412 are materially identical. Moreover, as the CAAF majority noted, state supreme 

courts are divided on whether the Sixth Amendment requires case-specific closure 

determinations in similar circumstances. See Exh. A, at 5 n.5 (citing cases); cf. Pitts 

v. Mississippi, 607 U.S. 1, 1 (2025) (per curiam) (reinforcing the need for “case-

specific” findings of “necessity” before witnesses can be screened from the defendant 

without violating the Sixth Amendment’s Confrontation Clause). 

5.  The 59-day extension is necessary because undersigned counsel has only 

recently been retained to represent applicant before this Court, and needs the 

additional time to become familiar with the lower-court proceedings and the 
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relevant precedents, especially given the press of other business—including 

counsel’s curricular obligations and additional pending litigation matters. 

Applicant therefore requests that the time within which he may file a 

petition for a writ of certiorari be extended to and including February 20, 2026. 

 
     Respectfully submitted, 

 
 
 
JONATHAN F. POTTER 
ANDREW W. MOORE 
Defense Appellate Division 
U.S. Army Legal Services Agency 
9275 Gunston Road 
Fort Belvoir, VA  22060 

 
 
December 2, 2025 
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