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_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
 

A p p e al fr o m t h e U nit e d St at es Distri ct C o urt  
f or t h e W est er n Distri ct of T e x as 

U S D C N os. 1: 2 1 -C V -7 8 0, 1: 2 1 -C V -7 8 6,  
5: 2 1 -C V -8 4 4, 5: 2 1 -C V -8 4 8, 5: 2 1 -C V -9 2 0  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
 
B ef or e  S m i t h , G r a v e s , a n d D u n c a n , Circ uit J u d ges . 

S t u a r t K y l e D u n c a n, C irc uit J u d ge : 

W e c o nsi d er c h all e n g e s t o v ari o us pr o visi o ns of T e x as’s S e n at e Bill 1 

( “ S. B. 1 ”) t h at r e g ul at e h o w p ers o ns m a y a ssist v ot ers  i n c asti n g b all ots. 

S e v er al  v ot er -assist a n c e  or g a ni z ati o ns  cl ai m e d  t h os e  pr o visi o n s  ar e  

pr e e m pt e d  b y  S e cti o n  2 0 8  of  t h e  V oti n g  Ri g hts  A ct,  5 2  U. S. C.  §  1 0 5 0 8 

( “V R A  S e cti o n  2 0 8 ”  or  “ S e cti o n  2 0 8 ”).  T h e  distri ct  c o urt  a gr e e d  a n d  

p er m a n e ntl y e nj oi n e d t h e c h all e n g e d pr o visi o ns.  

W e r e v ers e.  

S o m e of t h e c h all e n g e d pr o visi o ns ( § §  6. 0 3, 6. 0 5, a n d 6. 0 7) r e q uir e 

assist ors t o dis cl os e i nf or m ati o n s u c h as n a m e, a d dr ess, r el ati o ns hi p t o t h e 

v ot er,  a n d  w h et h er  t h e y  ar e  c o m p e ns at e d.  A n ot h er  ( §  6. 0 4)  a m e n ds  t h e  

e xisti n g o at h assist ors m ust t a k e. C o ntr ar y t o t h e distri ct c o urt’s r uli n g, w e 

c o n cl u d e t h at n o n e of t h e pl ai ntiff or g a ni z ati o ns h as st a n di n g t o c h all e n g e 

t h es e pr o visi o ns. I n p arti c ul ar, f e ars t h at t h eir m e m b ers will b e pr os e c ut e d 

f or vi ol ati n g t h e m ar e s p e c ul ati v e  a n d  s o f ail t o  s h o w Arti cl e I I I  i nj ur y. 

Ot h er c h all e n g e d pr o visi o ns ( § §  6. 0 6 a n d 7. 0 4) b ar assist a n c e fr o m 

p ers o ns w h o ar e c o m p e ns at e d or w h o ar e p ai d b all ot h ar v est ers. T h e distri ct 

c o urt c orr e ctl y r ul e d t h at t w o of t h e pl ai ntiff or g a ni z ati o ns h a v e st a n di n g t o 

c h all e n g e  t h es e  pr o visi o ns  b e c a us e  t h er e  is  a  cr e di bl e  t hr e at  t h at  t h eir  

m e m b ers will b e pr os e c ut e d f or vi ol ati n g t h e m. S o , w e a d dr ess w h et h er t h os e 

pr o visi o ns ar e pr e e m pt e d b y V R A S e cti o n 2 0 8.  
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T h e y ar e n ot.  N ot hi n g i n S e cti o n 2 0 8 s h o ws t h at C o n gr ess  w a nt e d t o 

pr e e m pt  st at e  el e cti o n  l a ws  li k e  t h es e.  T o  b e  s ur e,  t h e  f e d er al  l a w  is  a n  

i m p ort a nt o n e— g u ar a nt e ei n g bli n d, dis a bl e d, a n d illit er at e v ot ers assist a n c e 

fr o m “ a p ers o n of [t h eir] c h oi c e, ” wit h c ert ai n e x c e pti o ns. C o ntr ar y t o t h e 

distri ct  c o urt’s  r uli n g,  t h o u g h,  t his  f e d er al  ri g ht  d o es  n ot  v a p ori z e  all 

a d diti o n al st at e v ot er assist a n c e r e g ul ati o ns. T h at w o ul d m e a n , f or i nst a n c e, 

t h at st at es c o ul d n ot b ar v ot er assist a n c e b y mi n ors, b y pris o n ers , b y p ers o ns 

c arr yi n g  fir e ar ms,  b y  el e cti o n e ers,  or  b y  t h e  c a n di d at es  t h e ms el v es.  B y  

e n a cti n g S e cti o n 2 0 8, C o n gr ess di d n ot i nt e n d t h at bi z arr e  r es ult. 

A c c or di n gl y,  w e  r e v er s e  t h e  distri ct  c o urt’s  j u d g m e nt,  v a c at e  t h e 

p er m a n e nt i nj u n cti o n , a n d r e m a n d f or f urt h er pr o c e e di n gs c o nsist e nt wit h 

t his o pi ni o n.  

I. B a c k g r o u n d  

A. F a ct s  

T h e G o v er n or of T e x a s si g n e d S. B. 1 i nt o l a w o n S e pt e m b er 7, 2 0 2 1. 

T h e pr o visi o ns r el e v a nt t o t his c as e ar e § § 6. 0 3, 6. 0 4, 6. 0 5, 6. 0 6, 6. 0 7, a n d 

7. 0 4. W e s u m m ari z e t h eir c o nt e nt b el o w.  

Dis cl os u r e P r o visi o ns . S e c ti o ns 6. 0 3, 6. 0 5, a n d 6. 0 7 r e q uir e s o m e o n e 

assisti n g a v ot er t o dis cl os e c ert ai n i nf or m ati o n. U n d er § 6. 0 3, t h e assist or 

m ust  list  o n  a  pr es cri b e d  f or m  at  t h e  p olli n g  pl a c e  his  n a m e,  a d dr ess,  

r el ati o ns hi p t o t h e v ot er, a n d w h et h er h e h as r e c ei v e d a n y c o m p e ns ati o n. 

S e cti o ns 6. 0 5 a n d 6. 0 7 c o n c er n m ail -i n b all ots. U n d er § 6. 0 5, t h e a ssist or 

m ust  n ot e  “ o n  t h e  offi ci al  c arri er  e n v el o p e ”  “t h e  r el ati o ns hi p  of  t h e  

[ assist or] ”  a n d  “ w h et h er  t h e  p ers o n  r e c ei v e d  or  a c c e pt e d  a n y  f or m  of  

c o m p e ns ati o n  or  ot h er  b e n efit  fr o m  a  c a n di d at e,  c a m p ai g n,  or  p oliti c al  

c o m mitt e e i n e x c h a n g e f or pr o vi di n g assist a n c e. ” N o n c o m pli a n c e is a f el o n y. 

T e x.  E l e c.  C o d e   § 8 6. 0 1 0(f), ( g). Fi n all y, §  6. 0 7 r e q uir es t h e v ot e -b y -
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m ail  offi ci al  c arri er  e n v el o p e  t o  i n cl u d e  s p a c e  f or  n oti n g  t h e  assist or’s  

r el ati o ns hi p t o t h e v ot er. 

O at h P r o visi o n . S e c ti o n 6. 0 4 a m e n ds t h e pr e-e xisti n g assist or o at h b y 

a d di n g t h e u n d erli n e d t e xt:  

I s w e ar ( or affir m) u n d er  p e n alt y of p erj ur y t h at t h e v ot er I a m 
assisti n g  r e pr es e nt e d  t o  m e  t h e y  ar e  eli gi bl e  t o  r e c ei v e  
assist a n c e;  I will n ot s u g g est, b y w or d, si g n, or g est ur e, h o w t h e 
v ot er s h o ul d v ot e . . . . I will pr e p ar e t h e v ot er’s b all ot as t h e 
v ot er  dir e cts;  I  di d  n ot  pr ess ur e  or  c o er c e  t h e  v ot er  i nt o  
c h o osi n g m e t o pr o vi d e assist a n c e ; a n d  I a m n ot t h e v ot er’s 
e m pl o y er, a n a g e nt of t h e v ot er’s e m pl o y er, or a n offi c er or 
a g e nt of a l a b or u ni o n t o w hi c h t h e v ot er b el o n gs ; I will n ot 
c o m m u ni c at e i nf or m ati o n a b o ut h o w t h e v ot er h as v ot e d t o 
a n ot h er p ers o n; a n d I u n d erst a n d t h at if assist a n c e is pr o vi d e d 
t o a v ot er w h o is n ot eli gi bl e f or assist a n c e, t h e v ot er’s b all ot 
m a y n ot b e c o u nt e d . 

 C o m p e ns ati o n  P r o visi o ns . S e cti o n  6. 0 6  p e n ali z es  s o m e o n e  w h o  

“ c o m p e ns at es  or off ers t o c o m p e ns at e  a n ot h er p ers o n f or assist i n g v ot ers , ” 

or  w h o  “s oli cits, r e c ei v es, or a c c e pts c o m p e ns ati o n f or ” d oi n g s o. See  T e x. 

E l e c. C o d e  § 8 6. 0 1 0 5. S e cti o n 7. 0 4 p e n ali z es s o m e o n e w h o “[ 1]  dir e ctl y 

or  t hr o u g h  a  t hir d  p art y,  k n o wi n gl y  pr o vi d es  or  off ers  t o  pr o vi d e  v ot e  

h ar v esti n g  s er vi c es  i n  e x c h a n g e  f or  c o m p e ns ati o n  or  ot h er  b e n efit, ”  or  

[ 2] “dir e ctl y or t hr o u g h a t hir d p art y, k n o wi n gl y pr o vi d es or off ers t o pr o vi d e 

c o m p e ns ati o n  or  ot h er  b e n efit  t o  a n ot h er  p ers o n  i n  e x c h a n g e  f or  v ot e  

h ar v esti n g s er vi c es. ”  See i d. § 2 7 6. 0 1 5( b), ( c). 1 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 “‘ V ot e h ar v esti n g s er vi c es’ m e a ns i n -p ers o n i nt er a cti o n wit h o n e or m or e v ot ers, 
i n t h e p h ysi c al pr es e n c e of a n offi ci al b all ot or a b all ot v ot e d b y m ail, i nt e n d e d t o d eli v er 
v ot es f or a s p e cifi c c a n di d at e or m e as ur e. ”  T e x.  E l e c . C o d e   § 2 7 6. 0 1 5( a)( 2).  A n d 
“‘ [ b]e n efit’  m e a ns  a n yt hi n g  r e as o n a bl y  r e g ar d e d  as  a  g ai n  or  a d v a nt a g e,  i n cl u di n g  a  
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B . P r o c e e d i n g s  

T h e pl ai ntiffs ar e or g a ni z ati o ns 2  wit h m e m b ers w h o r e q uir e v oti n g 

assist a n c e as w ell as st aff a n d v ol u nt e ers w h o assist v ot ers.  T h e y s u e d i n 

f e d er al distri ct c o urt cl ai mi n g t h e c h all e n g e d pr o visi o ns ar e pr e e m pt e d b y 

V R A  S e cti o n 2 0 8. T h at s e cti o n pr o vi d es:  

A n y  v ot er  w h o  r e q uir es  assist a n c e  t o  v ot e b y  r e as o n  of  bli n d n ess,  
dis a bilit y, or i n a bilit y t o r e a d or writ e m a y b e gi v e n assist a n c e b y a 
p ers o n of t h e v ot er’s c h oi c e, ot h er t h a n t h e v ot er’s e m pl o y er or a g e nt 
of t h at e m pl o y er or offi c er or a g e nt of t h e v ot er’s u ni o n.  

5 2 U. S. C. §  1 0 5 0 8.  

N a m e d as d ef e n d a nts w er e t h e   St at e of T e x as; T e x as S e cr et ar y of 

St at e a n d t h e T e x as Att or n e y G e n er al (t o g et h er, t h e “ St at e offi ci als ”); t h e 

Distri ct Att or n e ys of B e x ar C o u nt y, H arris C o u nt y , Tr a vis C o u nt y, D all as 

C o u nt y, Hi d al g o C o u nt y, a n d El P as o C o u nt y (t o g et h er, t h e “D A s ”); a n d 

l o c al  el e cti o n  offi ci als  i n  B e x ar  C o u nt y,  D all as  C o u nt y,  El  P as o  C o u nt y,  

H arris C o u nt y, Hi d al g o C o u nt y, a n d Tr a vis C o u nt y (t o g et h er, t h e “ el e cti o n 

offi ci als ”). 3   

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

pr o mis e or off er of e m pl o y m e nt, a p oliti c al f a v or, or a n offi ci al a ct of dis cr eti o n, w h et h er t o 
a p ers o n or a n ot h er p art y w h os e w elf ar e is of i nt er est t o t h e p ers o n. ”  I d. § 2 7 6. 0 1 5( a)( 1).  

2  T h e y ar e: T h e Ar c of T e x as; D elt a Si g m a T h et a S or orit y; Mi F a mili a V ot a; 
O C A -Gr e at er H o ust o n; T h e L e a g u e of W o m e n V ot ers of T e x as (t h e “ L e a g u e ”); R E V U P -
T e x as; L a U ni o n D el P u e bl o E nt er o ( L U P E ), M e xi c a n A m eri c a n B ar Ass o ci ati o n of T e x as 
(M A B A ), Fri e n ds hi p-W est B a ptist C h ur c h, t h e S o ut h w est V ot er R e gistr ati o n E d u c ati o n 
Pr oj e ct, T e x as I m p a ct, T e x as His p a ni c s Or g a ni z e d f or P oliti c al E d u c ati o n, J olt A cti o n, t h e 
Willi a m  C.  V el as q u e z  I nstit ut e,  F I E L  H o ust o n  I n c.,  a n d  J a m es  L e wi n  (t o g et h er,  t h e  
“ L U P E  Pl ai ntiffs ”); a n d L e a g u e of U nit e d L ati n A m eri c a n Citi z e ns T e x as ( L U L A C ), 
V ot o L ati n o,  T e x as  Alli a n c e  f or  R etir e d  A m eri c a ns,  a n d T e x as  A F T  (t o g et h er,   t h e  
“ L U L A C  Pl ai ntiffs ”).  

3  V ari o us R e p u bli c a n C o m mitt e es w er e all o w e d t o i nt er v e n e as d ef e n d a nts, aft er a 
p a n el of o ur c o urt r e v ers e d t h e distri ct c o urt’s or d er i niti all y d e n yi n g t h eir i nt er v e nti o n. 
See  L a  U ni o n  del  P ue bl o  E nter o  v.  A b b ott ,  2 9  F. 4t h  2 9 9,  3 0 9  ( 5t h  Cir.  2 0 2 2).  T h os e  
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T h e di stri ct c o urt f o u n d t h at at l e ast o n e pl ai ntiff or g a ni z ati o n h a d 

st a n di n g t o c h all e n g e e a c h pr o visi o n.  

O n t h e m erits, t h e c o urt h el d t h at S e cti o n 2 0 8 pr e e m pt e d e a c h of t h e 

c h all e n g e d pr o visi o ns.  T h e c o urt i nt er pr et e d S e cti o n 2 0 8 a n d o ur d e cisi o n i n 

O C A -Gre ater  H o us.  v.  Te x as ,  8 6 7  F. 3 d  6 0 4  ( 5t h  Cir.  2 0 1 7)  [O C A ],  t o  

“ u n a m bi g u o us[l y] ”  m e a n  t h at  a  St at e  m a y  n ot  “i m p os e  a d diti o n al  

li mit ati o ns or e x c e pti o ns n ot st at e d i n ” S e cti o n 2 0 8. 

A p pl yi n g t h at pri n ci pl e, t h e c o urt r e as o n e d t h at S e cti o n 2 0 8 pr e e m pts 

( 1)  t h e  Dis cl os ur e  Pr o visi o ns  b e c a us e  t h e y  r e q uir e  assist ors  t o  dis cl os e  

“ d u pli c ati v e  i nf or m ati o n, ”  disti n g uis h  b et w e e n  “ n or m al ”  a n d  a b n or m al  

assist a n c e,  a n d  n arr o w  t h e  u ni v ers e  of  willi n g  assist ors;  ( 2)  t h e  O at h  

Pr o visi o n b e c a us e t h e a d d e d “ p e n alt y of p erj ur y ” l a n g u a g e is “i nti mi d ati n g ” 

a n d “s c ar y ” a n d h as a c hilli n g eff e ct o n assist ors; a n d ( 3) t h e C o m p e ns ati o n 

Pr o visi o ns b e c a us e t h e y “f a ci all y r estri ct t h e cl ass of p e o pl e w h o ar e eli gi bl e 

t o pr o vi d e v oti n g assist a n c e b e y o n d t h e c at e g ori es of pr o hi bit e d i n di vi d u als 

i d e ntifi e d i n t h e t e xt of t h e st at ut e. ” 

A c c or di n gl y, t h e c o urt p er m a n e ntl y e nj oi n e d t h e St at e offi ci als a n d 

t h e D A s fr o m e nf or ci n g § §  6. 0 3, 6. 0 4, 6. 0 5, 6. 0 6, 6. 0 7, a n d 7. 0 4. T h e St at e 

offi ci als, t h e I nt er v e n or s, a n d t h e H arris C o u nt y D A  ti m el y a p p e al e d. 

I I. S t a n d a r d o f R e v i e w  

W e “r e vi e w[] a p er m a n e nt i nj u n cti o n f or a b us e of dis cr eti o n. ” Cr o w n 

C astle Fi ber, L. L. C. v. Cit y of P as a de n a,  7 6 F. 4t h 4 2 5, 4 3 2 ( 5t h Cir. 2 0 2 3). A 

c o urt a b us es its dis cr eti o n b y r el yi n g o n a n err o n e o us l e g al c o n cl usi o n. I d. at 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

i nt er v e n ors ar e t h e H arris C o u nt y R e p u bli c a n P art y, t h e D all as C o u nt y R e p u bli c a n P art y, 
t h e R e p u bli c a n N ati o n al C o m mitt e e, t h e N ati o n al R e p u bli c a n S e n at ori al C o m mitt e e, a n d 
t h e N ati o n al R e p u bli c a n C o n gr essi o n al C o m mitt e e (t o g et h er, “I nt er v e n ors ”). 
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4 3 3. St a n di n g a n d pr e e m pti o n ar e l e g al iss u es r e vi e w e d de n o v o. See  O C A , 8 6 7 

F. 3 d at 6 1 0.  

*  *  * 

O n a p p e al, t h e St at e offi ci als , t h e I nt er v e n ors, a n d t h e H arris C o u nt y 

D A  c o nt e n d t h e distri ct c o urt err e d b ot h i n c o n cl u di n g t h at a n y pl ai ntiff 

or g a ni z ati o n h a d st a n di n g t o c h all e n g e t h e p erti n e nt  pr o visi o ns, a n d als o i n 

h ol di n g t h at S e cti o n 2 0 8 pr e e m pt e d e a c h pr o visi o n. 4  

W e b e gi n wit h  st a n di n g  (i nfr a P art I I I ) a n d c o n cl u d e t h e distri ct c o urt 

err e d as t o t h e Dis cl os ur e a n d O at h Pr o visi o ns. N o pl ai ntiff or g a ni z ati o n h as 

st a n di n g  t o  c h all e n g e  t h os e.  T h e  c o urt  w as  c orr e ct,  t h o u g h,  t h at  t w o  

or g a ni z ati o ns  h a v e  st a n di n g  t o  c h all e n g e  t h e  C o m p e ns ati o n  Pr o visi o ns.  

A c c or di n gl y, w e t h e n c o nsi d er w h et h er t h os e pr o visi o ns ar e pr e e m pt e d b y 

V R A  S e cti o n 2 0 8 a n d c o n cl u d e t h e y ar e n ot ( i nfr a P art I V ).  

I I I. S t a n d i n g  

 T o h a v e st a n di n g, “[t] h e pl ai ntiff m ust h a v e ( 1) s uff er e d a n i nj ur y i n 

f a ct, ( 2) t h at is f airl y tr a c e a bl e t o t h e c h all e n g e d c o n d u ct of t h e d ef e n d a nt, 

a n d ( 3) t h at is li k el y t o b e r e dr ess e d b y a f a v or a bl e j u di ci al d e cisi o n. ” S p o ke o, 

I nc. v. R o bi ns, 5 7 8 U. S. 3 3 0, 3 3 8 ( 2 0 1 6). A n i nj ur y i n f a ct is “ a n i n v asi o n of a 

l e g all y  pr ot e ct e d  i nt er est  w hi c h  is  ( a)  c o n cr et e  a n d  p arti c ul ari z e d;  a n d  

( b) a ct u al or i m mi n e nt, n ot c o nj e ct ur al or h y p ot h eti c al. ” L uj a n v. Defs. of 

Wil dlife , 5 0 4 U. S. 5 5 5, 5 6 0 ( 1 9 9 2) ( cl e a n e d u p). 

A n or g a ni z ati o n “ m a y h a v e st a n di n g eit h er b y s h o wi n g it c a n s u e o n 

b e h alf  of  its  m e m b ers  (‘ ass o ci ati o n al’  st a n di n g)  or  s u e  i n  its  o w n  ri g ht 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

4  O ur pr e c e d e nt f or e cl os es t h e St at e offi ci als ’ ar g u m e nt t h at s o v er ei g n i m m u nit y 
b ars pl ai ntiffs’ cl ai ms. See O C A , 8 6 7 F. 3 d at 6 14 ( “ T h e V R A  . . . v ali dl y a br o g at e d st at e 
s o v er ei g n i m m u nit y. ”).    
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(‘ or g a ni z ati o n al’ st a n di n g). ” Te x as St ate L U L A C v. Elf a nt , 5 2 F. 4t h 2 4 8, 2 5 3 

( 5t h Cir. 2 0 2 2). “‘Ass o ci ati o n al st a n di n g ’ is d eri v ati v e of t h e st a n di n g of t h e 

ass o ci ati o n’s m e m b ers, r e q uiri n g t h at [ 1] t h e y h a v e st a n di n g a n d [ 2] t h at t h e 

i nt er ests t h e ass o ci ati o n s e e ks t o pr ot e ct b e g er m a n e t o its p ur p os e. ” O C A , 

8 6 7 F. 3 d at 6 1 0. Or g a ni z ati o ns s ui n g o n t h eir o w n b e h alf “ m ust s atisf y t h e 

us u al st a n d ar ds f or i nj ur y i n f a ct, c a us ati o n, a n d r e dr ess a bilit y t h at a p pl y t o 

i n di vi d u als. ” F D A v. All. f or Hi p p ocr atic Me d ., 6 0 2 U. S. 3 6 7, 3 9 3– 9 4 ( 2 0 2 4).  

W e c o nsi d er w h et h er st a n di n g e xists as t o e a c h c h all e n g e d pr o visi o n 

b e c a us e “ pl ai ntiffs m ust est a blis h st a n di n g f or e a c h a n d e v er y pr o visi o n t h e y 

c h all e n g e. ” I n  re  Gee,  9 4 1  F. 3 d  1 5 3,  1 6 0  ( 5t h  Cir.  2 0 1 9).  “[ O] n c e  w e  

d et er mi n e  t h at  at  l e ast  o n e  pl ai ntiff  h as  st a n di n g,  w e  n e e d  n ot  c o nsi d er  

w h et h er t h e r e m ai ni n g pl ai ntiffs h a v e st a n di n g t o m ai nt ai n t h e s uit. ” Mc Alle n 

Gr ace Bret hre n C h urc h v. S al a z ar , 7 6 4 F. 3 d 4 6 5, 4 7 1 ( 5t h Cir. 2 0 1 4). 

A. Di s cl o s u r e P r o vi si o n s  

T h e  distri ct  c o urt  r ul e d s o m e  of  t h e  pl ai ntiff  or g a ni z ati o ns  h a d  

st a n di n g t o c h all e n g e t h e Dis cl os ur e Pr o visi o ns (s p e cifi c all y, D elt a Si g m a 

T h et a, L U P E , M A B A , a n d F I E L ). W e c o nsi d er w h et h er t h at is s o.  

1.  

B e gi n ni n g wit h or g a ni z ati o n al  st a n di n g,  t h e distri ct c o urt c o n cl u d e d 

t h at c ert ai n pl ai ntiff or g a ni z ati o ns (s p e cifi c all y, D elt a Si g m a T h et a, L U P E , 

M A B A , a n d F I E L ) c o ul d c h all e n g e t h e Dis cl os ur e Pr o visi o ns b e c a us e t h e y 

m a d e it h ar d er t o r e cr uit m e m b ers d u e t o f e ar of pr os e c uti o n. W e dis a gr e e.  

T h e or g a ni z ati o ns i d e ntif y n o cr e di bl e t hr e at t h at a n y  assist ors will b e 

pr os e c ut e d f or vi ol ati n g t h e Dis cl os ur e Pr o visi o ns. See Elf a nt , 5 2 F. 4t h at 2 5 7 

( 5t h Cir. 2 0 2 2) ( “ Pl ai ntiffs . . . l a c k st a n di n g . . . b e c a us e t h er e is n o cr e di bl e 

t hr e at t h e y will b e pr o s e c ut e d. ”). T h e y off er n o e vi d e n c e t h at a n y assist or 

h as vi ol at e d t h e m or is li k el y t o d o s o. N or d o t h e y cit e a n y i n v esti g ati o ns o r 

C a s e: 2 4- 5 0 8 2 6      D o c u m e nt: 3 2 9- 1     P a g e: 9     D at e Fil e d: 0 8/ 2 9/ 2 0 2 5



N o. 2 4 -5 0 8 2 6  

1 0  

pr os e c uti o ns of assist ors si n c e t h e pr o visi o ns w er e e n a ct e d.  All t h e y off er is 

t h e “f a n cif ul n oti o n ” t h at a n assist or mi g ht r u n af o ul of t h e pr o visi o ns a n d 

b e  pr os e c ut e d.  I bi d. B ut  t h at  s p e c ul ati o n,  w hi c h  “ d e p e n ds  o n  a  ‘ hi g hl y 

att e n u at e d c h ai n of p o ssi biliti es,’ ” i bi d. ( q u oti n g Cl a p per v. A m nest y I nt’l 

U S A , 5 6 8 U. S. 3 9 8, 4 10 ( 2 0 1 3)), f ails t o est a blis h a ct u al or i m mi n e nt i nj ur y.  

Cf . I nst. f or Free S peec h v. J o h ns o n, --- F. 4t h ---, 2 0 2 5 W L 2 1 0 4 3 5 4, at * 5 ( 5t h 

Cir. J ul y 2 8, 2 0 2 5)  ( e x pl ai ni n g a pl ai ntiff m ust s h o w his  “pr o p os e d c o n d u ct  

will  r u n  af o ul  of  T e x a s  l a w”  t o  s h o w  pr e -e nf or c e m e nt  i nj ur y).  Pl ai ntiffs 

“ c a n n ot  m a n uf a ct ur e  st a n di n g  m er el y  b y  i nfli cti n g  h ar m  o n  t h e ms el v es  

b as e d  o n  t h eir  f e ars  of  h y p ot h eti c al  f ut ur e  h ar m  t h at  is  n ot  c ert ai nl y  

i m p e n di n g. ” Cl a p per , 5 6 8 U. S. at 4 1 6.  

F or si mil ar r e as o ns , th e all e g e d r e cr uit m e nt diffi c ulti es ar e n ot “f airl y 

tr a c e a bl e t o t h e c h all e n g e d a cti o n of t h e d ef e n d a nt[s].” Re ule  v. J ac ks o n , 1 1 4 

F. 4t h 3 6 0,  3 6 7  ( 5t h Cir. 2 0 2 4) ( cl e a n e d u p). T h e y ar e tr a c e a bl e, r at h er, t o 

b as el ess s p e c ul ati o n a b o ut f ut ur e pr os e c uti o ns. 5  

T h e  or g a ni z ati o ns  r e s p o n d  t h at  t h es e  pr o visi o ns  “ c hill ”  t h eir  

a cti viti es. T h at ar g u m e nt als o f ails. “ C hilli n g ” is s o m eti m es s uffi ci e nt f or 

st a n di n g  i n  t h e  First  A m e n d m e nt  c o nt e xt,  b ut  pl ai ntiffs  ass ert  n o  First  

A m e n d m e nt cl ai m.  See  P o ol v. Cit y of H o ust o n , 9 7 8 F. 3 d 3 0 7, 3 1 1 ( 5t h Cir. 

2 0 2 0) ( “ T his s p e ci al st a n di n g r ul e f or First A m e n d m e nt c as es r e c o g ni z es 

t h at  p e o pl e  s h o ul d  n ot  h a v e  t o  e x p os e  t h e ms el v es  t o  a ct u al  arr est  or  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

5  T o t h e e xt e nt t h e ar g u m e nt  d e p e n ds o n t h e f e ars  of  n o n -m e m b er assist ors , it 
li k e wis e f ails. “[ W] h er e a c a us al r el ati o n b et w e e n i nj ur y a n d c h all e n g e d a cti o n d e p e n ds 
u p o n t h e d e cisi o n of a n i n d e p e n d e nt t hir d p art y  . . . st a n di n g . . . is or di n aril y s u bst a nti all y 
m or e diffi c ult t o est a blis h . ” C alifor ni a v. Te x as , 5 9 3 U. S. 6 5 9, 6 7 5 ( 2 0 2 1) ( cl e a n e d u p). T o 
“t hr e a d t h e c a us ati o n n e e dl e, ” a pl ai ntiff “ m ust s h o w t h at t h e t hir d p arti es will li k el y r e a ct 
i n pr e di ct a bl e w a ys t h at i n t ur n will li k el y i nj ur e t h e pl ai ntiffs. ” All. f or Hi p p ocr atic Me d. , 
6 0 2 U. S. at 3 8 3 (i nt er n al q u ot ati o n m ar ks o mitt e d). T h e or g a ni z ati o ns  f ail e d t o s h o w t h at 
t h e “ pr e di ct a bl e ” r e a cti o n t o t h e Dis cl os ur e Pr o visi o ns is v ol u nt e ers’ r ef us al t o assist 
eli gi bl e  v ot ers.  
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pr os e c uti o n i n or d er t o c h all e n g e a l a w t h at i nfri n g es o n s p e e c h ” ( cl e a n e d 

u p)). E v e n h a d t h e y d o n e s o, t h o u g h, “[t] h e c hilli n g eff e ct m ust h a v e a n 

o bj e cti v e b asis[.] ” Elf a nt , 5 2 F. 4t h at 2 5 6 ( citi n g L air d v. T at u m , 4 0 8 U. S. 1, 

1 3 – 1 4 ( 1 9 7 2)). H er e, a n y c hill is p ur el y s u bj e cti v e a n d t h er ef or e i n a d e q u at e 

t o  s h o w  i nj ur y.  See  i bi d.  ( “[ A]ll e g ati o ns  of  a  s u bj e cti v e  c hill  ar e  n ot  a n  

a d e q u at e s u bstit ut e. ” ( cl e a n e d u p)).  

T h e or g a ni z ati o ns n e xt ar g u e t h e y h a v e st a n di n g b e c a us e t h e y m ust 

“ e x p e n d r es o ur c es ” t o e d u c at e t h eir m e m b er s a b o ut t h e pr o visi o ns. T h e y 

ar e a g ai n mist a k e n. “[ D]i v ert[i n g] .  . . r es o ur c es i n r es p o ns e t o a d ef e n d a nts ’ 

a cti o ns ” d o es n ot est a blis h st a n di n g. All. f or Hi p p ocr atic Me d ., 6 0 2 U. S. at 

3 9 5.  

Fi n all y,  t h e  or g a ni z ati o ns  ar g u e  t h e y  h a v e  st a n di n g  b e c a us e  t h e  

pr o visi o ns “ dir e ctl y r e g ul at e ” t h e m. W e a g ai n dis a gr e e. E v e n if it c o ul d b e 

s ai d t h at t h e Dis cl os ur e Pr o visi o ns “ dir e ctl y ” r e g ul at e t h e or g a ni z ati o ns, 

t h at d o es n ot i ps o f act o est a blis h i nj ur y. See  Te x as v. E q u al E m p. O p p ort u nit y 

C o m m’ n , 9 3 3 F. 3 d 4 3 3, 4 4 6 ( 5t h Cir. 2 0 1 9) ( “ B e c a us e it is t h e o bj e ct of t h e 

G ui d a n c e a n d  h as  s uff er e d  m ulti pl e  i nj uri es  as  a  r es ult,  T e x as  h as  

c o nstit uti o n al  st a n di n g ”  ( e m p h asis  a d d e d)).  T h e  or g a ni z ati o ns  m u st  still  

s ho w  a n  a ct u al  or  i m mi n e nt  i nj ur y  c a us e d  b y  t h at  r e g ul ati o n  a n d,  as  

dis c uss e d, t h e y f ail t o d o s o. All. f or Hi p p ocr atic Me d. , 6 0 2 U. S. at 3 8 2. 

A c c or di n gl y, w e c o n cl u d e t h at n o pl ai ntiff or g a ni z ati o n h as s h o w n 

or g a ni z ati o n al  st a n di n g t o c h all e n g e t h e Dis cl os ur e Pr o visi o ns.  

2.  

T h e or g a ni z ati o ns als o ar g u e o n a p p e al t h at t h e y  h a v e  ass o ci ati o n al 

st a n di n g  t o c h all e n g e t h e Dis cl os ur e Pr o visi o ns, a n iss u e t h e distri ct c o urt di d 

n ot a d dr ess . T h e y ar g u e t h e p r o visi o ns c a us e d t h eir m e m b ers t o v ot e wit h o ut 

t h eir  pr ef err e d  assist ors  b e c a us e  t h e y  f e ar e d  e x p osi n g  t h e m t o p ossi bl e 
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cri mi n al li a bilit y.  W e dis a gr e e t h at t his est a blis h es ass o ci ati o n al st a n di n g, 

h o w e v er.  

T h e m e m b ers’ all e g e d f e ars ar e n ot “f airl y tr a c e a bl e t o t h e c h all e n g e d 

a cti o n of t h e d ef e n d a nt[s], ” Re ule , 1 1 4 F. 4t h at 3 6 7 ( cl e a n e d u p), b ut i nst e a d 

t o  b as el ess  s p e c ul ati o n a b o ut  f ut ur e  pr os e c uti o ns. As  wit h  or g a ni z ati o n al  

st a n di n g, see  s u pr a  I I I. A. 1 , s u c h a u g ur y d o es  n ot  est a blis h  Arti cl e  I I I  

st a n di n g . Pl ai ntiffs “ c a n n ot m a n uf a ct ur e st a n di n g m er el y b y i nfli cti n g h ar m 

o n t h e ms el v es b as e d o n t h eir f e ars of h y p ot h eti c al f ut ur e h ar m t h at is n ot 

c ert ai nl y i m p e n di n g. ” Cl a p per , 5 6 8 U. S. at 4 1 6. 

T h e or g a ni z ati o ns i nsist, h o w e v er, t h at t h eir m e m b ers’ i nj ur y is t h e 

l oss of t h eir v oti n g ri g ht s, n ot t h e f e ar of pr os e c uti o n. T h at d o es n ot h el p t h eir 

c as e. A n y s u c h i nj ur y w o ul d b e tr a c e a bl e, n ot t o t h e c h all e n g e d pr o visi o ns, 

b ut t o m e m b ers ’ u nf o u n d e d s p e c ul ati o n t h at a n assist or mi g ht b e pr os e c ut e d 

u n d er t h e m. Re ule , 1 1 4 F. 4t h at  3 6 7; Elf a nt , 5 2 F. 4t h at 2 5 7. 

Fi n all y,  t h e  or g a ni z ati o ns  ar g u e  t h at  t h e  pr o visi o ns  h ar m  t h eir  

m e m b ers  b y  c a usi n g  d el a ys  i n  v oti n g.  W e  a g ai n  dis a gr e e.  W aiti n g  a  f e w  

mi n ut es w hil e a n assist or c o m pl et es a si m pl e f or m is n ot a c o g ni z a bl e i nj ur y 

b e c a us e it m er el y i n v ol v es t h e “ us u al b ur d e ns of v oti n g . ” Cr a wf or d v. M ari o n 

C nt y. Electi o n B d. , 5 5 3 U. S. 1 8 1, 1 9 8 ( 2 0 0 8).6  S u c h i n c o n v e ni e n c e d o es n ot 

b e ar a “ cl os e r el ati o ns hi p t o a h ar m tr a diti o n all y r e c o g ni z e d as pr o vi di n g a 

b asis f or a l a ws uit i n A m eri c a n c o urts. ” Tr a ns U ni o n L L C v. R a mire z , 5 9 4 

U. S. 4 1 3, 4 2 4 ( 2 0 2 1) ( cl e a n e d u p).  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

6  T h e r e c or d s a ys n ot hi n g a b o ut h o w l o n g it t a k es t o fill o ut t h e f or m s r e q uir e d b y 
t h e Dis cl os ur e Pr o visi o ns. B ut b e ar i n mi n d t h at t h e y r e q uir e a n assist or o nl y t o list his 
n a m e,  a d dr ess,  r el ati o ns hi p  t o t h e v ot er,  a n d  w h et h er h e r e c ei v e d  c o m p e ns ati o n. T h e 
or g a ni z ati o ns v a g u el y ass ert o nl y t h at v oti n g li n es ar e n o w “l o n g er. ” T h at f alls f ar s h ort of 
est a blis hi n g a c o g ni z a bl e Arti cl e I I I  i nj ur y.  
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A c c or di n gl y, w e c o n cl u d e t h at n o pl ai ntiff or g a ni z ati o n h as s h o w n 

ass o ci ati o n al st a n di n g t o c h all e n g e t h e Dis cl os ur e Pr o visi o ns.  

I n  s u m,  n o  pl ai ntiff  or g a ni z ati o n  h as  eit h er  ass o ci ati o n al  or  

or g a ni z ati o n al st a n di n g t o c h all e n g e t h e Dis cl os ur e Pr o visi o ns. T h e distri ct 

c o urt err e d b y r uli n g ot h er wis e.  

B. O at h P r o vi si o n  

T h e  distri ct  c o urt  r ul e d  s o m e  of  t h e  pl ai ntiff  or g a ni z ati o ns  h a d  

st a n di n g t o c h all e n g e t h e O at h Pr o visi o n . Sp e cifi c all y, t h e c o urt r ul e d t h at 

t h e Ar c h a d ass o ci ati o n al st a n di n g a n d D elt a Si g m a T h et a, L U P E , M A B A , 

a n d F I E L  h a d or g a ni z ati o n al st a n di n g  t o c h all e n g e t h e pr o visi o n. 

R e c all t h at t his pr o visi o n a d d e d l a n g u a g e t o t h e e xisti n g o at h t o cl arif y, 

i nter  ali a,  t h at  it  is  t a k e n “ u n d er  p e n alt y  of  p erj ur y ”  a n d  t h at  t h e v ot er  

r e pr es e nt e d t o t h e assist or h e w as “ eli gi bl e t o r e c ei v e assist a n c e. ” A c c or di n g 

t o  t h e  c o urt,  t h e  r e vis e d  o at h  h ar m e d t h e  Ar c’s m e m b ers  b e c a u s e  t h eir  

assist ors  w er e  “ u n c o mf ort a bl e ”  t a ki n g  it  o ut  of  “f e ar  of  . . . p ot e nti al 

cri mi n al li a bilit y. ” A n d a c c or di n g t o t h e c o urt, t h e r e vis e d o at h h ar m e d D elt a 

Si g m a T h et a, L U P E , M A B A , a n d F I E L  b e c a us e t h e y “ h a v e h a d diffi c ulty 

r e cr uiti n g m e m b ers . . . d u e t o t h e t hr e at of cri mi n al s a n cti o ns u n d er . . . [t h e] 

O at h  r e q uir e m e nts. ”  F or  l ar g el y  t h e  s a m e  r e as o ns  as  t h e  Dis cl os ur e  

Pr o visi o ns, h o w e v er, t his e vi d e n c e f ails t o s h o w Arti cl e I I I  st a n di n g .  

T h e r e c or d s h o ws t h at  a n y  assist ors’ f e ars of b ei n g pr os e c ut e d u n d er 

t h e O at h Pr o visi o n w er e b as e d o n p ur e s p e c ul ati o n. N o e vi d e n c e s h o w e d t h at 

assist ors w er e pl a n ni n g t o vi ol at e t h e r e vis e d o at h ( or w er e li k el y t o d o s o) 

n or t h at a n y o n e h a d b e e n ( or w o ul d li k el y b e) pr os e c ut e d f or vi ol ati n g it. A n y 

ar g u m e nt t h at a n assist or mi g ht b e pr os e c ut e d u n d er t h e pr o visi o n d e p e n ds 

o n a “f a n cif ul ” a n d “ hi g hl y att e n u at e d c h ai n of p ossi biliti es ” i n a d e q u at e t o 

s u p p ort st a n di n g. Elf a nt , 5 2 F. 4t h at 2 5 7 ( q u oti n g Cl a p per v . A m nest y I nt’l 
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U S A ,  5 6 8  U. S.  3 9 8,  4 1 0  ( 2 0 1 3)).  F e d er al  c o urts  c a n n ot  a dj u di c at e  

h y p ot h eti c als. Tr a ns U ni o n L L C v. R a mire z , 5 9 4 U. S. 4 1 3, 4 2 3 ( 2 0 2 1).7   

T h e ar g u m e nt f or h ar m h er e is p u z zli n g gi v e n t h at t h e O at h Pr o visi o n 

m er el y c o nfir m e d  w h at t h e l a w alr e a d y w as. T h e e xisti n g o at h w as alre a d y 

t a k e n u n d er p e n alt y of p erj ur y a n d it w as alre a d y a n off e ns e t o k n o wi n gl y 

assist  v ot ers  i n eli gi bl e  f or  assist a n c e. 8  W e  c a n n ot  f at h o m h o w  t h e  O at h  

Pr o visi o n h ar m e d pl ai ntiffs’ m e m b ers b y m a ki n g t h e e xisti n g c o ns e q u e n c es 

of  vi ol ati n g  t h e  l a w  m or e  e x pli cit.  I n  a n y  e v e nt,  b ei n g  afr ai d  of  f als el y  

s w e ari n g a n o at h d o es n ot b e ar a “ cl os e r el ati o ns hi p t o a h ar m tr a diti o n all y 

r e c o g ni z e d  as  pr o vi di n g  a  b asis  f or  a  l a ws uit  i n  A m eri c a n  c o urts. ”  

Tr a ns U ni o n , 5 9 4 U. S. at 4 2 4 ( cl e a n e d u p).  

A c c or di n gl y, w e c o n cl u d e t h at n o pl ai ntiff or g a ni z ati o n h as st a n di n g 

t o c h all e n g e t h e O at h Pr o visi o n. T h e distri ct c o urt err e d b y r uli n g ot h er wis e. 9  

C. C o m p e n s ati o n P r o vi si o n s  

T h e  distri ct  c o urt  r ul e d s o m e  of  t h e  pl ai ntiff  or g a ni z ati o ns  h a d  

st a n di n g  t o  c h all e n g e  t h e  C o m p e ns ati o n  Pr o visi o ns,  § §  6. 0 6  a n d  7. 0 4  

(s p e cifi c all y, O C A , L U P E, t h e L e a g u e, a n d M A B A as t o §  6. 0 6 a n d t h e 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

7  T o t h e e xt e nt t h e ar g u m e nt d e p e n ds o n t h e f e ars of a n y n o n -m e m b er  assist ors , it 
f ails f or t h e s a m e r e as o n as  d o es t h e ar g u m e nt f or or g a ni z ati o n al st a n di n g r es p e cti n g t h e 
Dis cl os ur e Pr o visi o ns. See  All. f or Hi p p ocr atic Me d. , 6 0 2 U. S. at 3 8 3. 

8  See  T e x. E l e c. C o d e  § 6 4. 0 3 4 ( 2 0 2 0) (r e q uiri n g assist ors t o s w e ar a n o at h 
t h at t h e y “ will n ot s u g g est, b y w or d, si g n, or g est ur e, h o w t h e v ot er s h o ul d v ot e ”); T e x. 
E l e c. C o d e  § 6 4. 0 3 6 ( 2 0 2 0) ( m a ki n g it a n off e ns e t o “ k n o wi n gl y .  . . pr o vi d e[] assist a n c e 
t o  a  v ot er  w h o  h as  n ot  r e q u est e d  assist a n c e ”);  T e x.  P e n a l  C o d e   § 3 7. 0 2  ( 2 0 2 0)  
( d efi ni n g p erj ur y as m a ki n g a f als e st at e m e nt u n d er o at h “ wit h i nt e nt t o d e c ei v e a n d wit h 
k n o wl e d g e of t h e st at e m e nt’s m e a ni n g ”) . 

9  T o t h e e xt e nt t h at t h e or g a ni z ati o ns r el y o n a di v ersi o n -of -r es o ur c es t h e or y t o 
c h all e n g e t h e O at h Pr o visi o n, w e r ej e ct t h at ar g u m e nt f or t h e s a m e r e as o n as w e di d wit h 
r es p e ct t o t h e Dis cl os ur e Pr o visi o ns. 
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L U L A C  a n d L U P E  Pl ai ntiffs as t o §  7. 0 4). W e a gr e e wit h r es p e ct t o  s o m e 

of t h os e or g a ni z ati o ns.  

1.  

St art wit h §  6. 0 6. R e c all t h at t his pr o visi o n cri mi n ali z es p ers o ns w h o 

c o m p e ns at e or r e c ei v e c o m p e ns ati o n f or assisti n g a dis a bl e d b y -m ail v ot er. 

T e x. E l e c. C o d e  § 8 6. 0 1 0 5. T h e distri ct c o urt f o u n d t h at O C A , L U P E , 

t h e L e a g u e, a n d M A B A “ h a v e pr o vi d e d t h eir st aff m e m b ers  a n d v ol u nt e er s  

wit h  ‘ c o m p e ns ati o n’  .  . .  f or  assisti n g  v ot ers,  i n cl u di n g  m ail  v ot ers. ”  

A c c or di n gl y,  t h e  c o urt  c o n cl u d e d  t h at  §  6. 0 6  e x p os es  t h os e  m e m b ers  t o  

cri mi n al li a bilit y, c a usi n g t h e m i nj ur y. T h e c o urt als o f o u n d t h at pl ai ntiffs’ 

i nj uries ar e tr a c e a bl e t o t h e St at e offi ci als a n d t h e D A s a n d t h at e nj oi ni n g 

t h e m w o ul d r e dr ess t h e i nj uri es. 1 0 

W e a gr e e O C A  a n d L U P E  h a v e st a n di n g. 1 1 At tri al, O C A  est a blis h e d 

t h at  t h e  pr o visi o n  b ars  c o n d u ct  t h e  or g a ni z ati o n e n g a g es  i n— n a m el y, 

c o m p e ns ati n g  st aff ers  f or  assisti n g  v ot ers.  A n d  O C A  ass erts  it  w o ul d  

“ a bs ol ut el y ” c o nti n u e d oi n g t his  “ b ut f or t h e st at ut e’s pr os cri pti o n of s u c h 

c o n d u ct . ”  St at e  wit n ess es  als o t estifi e d  t h at  § 6. 0 6  a p pli es  t o  s er vi c es  

pr o vi d e d b y L U P E . A c c or di n gl y, O C A a n d L U P E  s uff er e d i nj ur y b e c a us e 

t h e y h a v e “ a n i nt e nti o n t o e n g a g e i n a c o urs e of c o n d u ct ar g u a bl y aff e ct e d 

wit h a c o nstit uti o n al i nt er est, b ut pr os cri b e d b y [ § 6. 0 6], a n d t h er e e xists a 

cr e di bl e  t hr e at  of  pr os e c uti o n  t h er e u n d er. ”  S us a n  B.  A nt h o n y  List  v.  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 0 T h e St at e offi ci als d o n ot c o nt est st a n di n g as t o §  6. 0 6, b ut t h e H arris C o u nt y 
D A  d o es. W e a gr e e wit h t h e distri ct c o urt t h at pl ai ntiffs’ §  6. 0 6 i nj uri es ar e n ot tr a c e a bl e 
t o t h e l o c al el e cti o n offi ci als.  

1 1 W e dis a gr e e a s t o  M A B A  a n d t h e L e a g u e , h o w e v er. Th er e is n o cr e di bl e t hr e at 
t h e y will b e pr os e c ut e d f or vi ol ati n g § 6. 0 6 b e c a us e t h e y off er t h eir v ol u nt e ers c off e e , t e a, 
or w at er  i n  e x c h a n g e  f or  assisti n g  v ot ers . T h es e  pr o visi o ns  d o  n ot  pl a usi bl y  c o u nt  as  
“ c o m p e ns ati o n ” u n d er § 6. 0 6.  
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Dr ie h a us, 5 7 3 U. S. 1 4 9, 1 5 9 ( 2 0 1 4) ( q u oti n g B a b bitt v. F ar m W or kers , 4 4 2 

U. S. 2 8 9, 2 9 8 ( 1 9 7 9)). 1 2 

T h e  H arri s  C o u nt y  D A  ar g u es  t h es e  m e m b ers  s uff er  n o  i nj ur y  

b e c a us e t h er e is n o cr e di bl e t hr e at it will pr os e c ut e t h e m f or vi ol ati n g §  6. 0 6. 

W e dis a gr e e. O C A  a n d L U P E  est a blis h e d t h e y h a v e e n g a g e d i n  ( a n d will 

c o nti n u e t o e n g a g e i n)  c o n d u ct pr o hi bit e d b y §  6. 0 6. T h e H arris C o u nt y D A  

h as n ot dis a v o w e d pr os e c uti o ns u n d er §  6. 0 6  f or t h at b e h a vi or, s o a cr e di bl e 

t hr e at of pr os e c uti o n e xists. 

T h e D A  d o es n ot c o nt est tr a c e a bilit y a n d r e dr ess a bilit y, b ut i n a n y 

e v e nt  t h e y  ar e  e asil y  m et.  “[ T] h e  distri ct  att or n e y  .  . .  is  c h ar g e d  wit h  

pr os e c uti n g i n di vi d u als w h o vi ol at e cri mi n al l a ws ” i n H arris C o u nt y, N at’l 

Press P h ot o gr a p hers Ass’ n v. Mc Cr a w , 9 0 F. 4t h 7 7 0, 7 8 5 ( 5t h Cir. 2 0 2 4), a n d 

s o t h e t hr e at of pr os e c uti o n w o ul d b e r e dr ess e d b y e nj oi ni n g t h e D A . See All. 

f or Hi p p ocr atic Me d., 6 0 2 U. S. at 3 8 1 ( “If a d ef e n d a nt’s a cti o n c a us es a n 

i nj ur y, e nj oi ni n g t h e a cti o n . . . will t y pi c all y r e dr ess t h at i nj ur y. ”).  

2.  

M o vi n g  o n  t o  § 7. 0 4 , r e c all  t h at  it p e n ali z es  gi vi n g,  off eri n g,  or  

r e c ei vi n g “ c o m p e ns ati o n or ot h er b e n efit ” f or v ot e h ar v esti n g, d efi n e d as i n -

p ers o n i nt er a cti o n i n t h e pr es e n c e of a b all ot m e a nt t o d eli v er v ot e s f or a 

c a n di d at e or m e as ur e. T h e distri ct c o urt f o u n d t h at t h e L U P E  a n d L U L A C 

P l ai ntiffs’  a cti viti es  e x p os e  t h e m  t o  li a bilit y  u n d er  § 7. 0 4,  c a usi n g  t h e m  

i nj ur y tr a c e a bl e t o t h e d ef e n d a nts t h at w o ul d b e r e dr ess e d b y a n i nj u n cti o n. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 2 T h e H arris C o u nt y D A  ar g u es S B A List  is i n a pt b e c a us e O C A  a n d L U P E ’s 
cl ai ms  ar e  n ot  “ aff e ct e d  wit h  a  c o nstit uti o n al  i nt er est. ”  W e  dis a gr e e.  T h eir  c o n d u ct  
ar g u a bl y i m pli c at es t h e ri g ht t o v ot e. R e g ar dl ess, t h o u g h, pl ai ntiffs n e e d n ot “ vi ol at e a 
cri mi n al pr o visi o n a n d ris k pr os e c uti o n t o c h all e n g e it. ” I n re Gee, 9 4 1 F. 3 d at 1 6 1 n. 3. 
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W e a gr e e. At tri al, t h e L U P E  a n d L U L A C  Pl ai ntiffs est a blis h e d t h at 

t h e pr o visi o n b ars c o n d u ct t h e y h a v e e n g a g e d i n a n d will c o nti n u e t o e n g a g e 

i n— n a m el y,  a d v o c ati n g  f or  c a n di d at es  a n d  b all ot  m e as ur es  t hr o u g h  

c o m p e ns at e d,  i n-p ers o n i nt er a cti o ns wit h v ot ers i n t h e pr es e n c e of b all ots. 

A n d  t h e distri ct c o urt f o u n d t h at § 7. 0 4 c a us e d t h e m t o st o p d oi n g t h at . 

T h e St at e offi ci als a n d t h e H arris C o u nt y D A  ar g u e t h es e f e ars a b o ut 

pr os e c uti o n ar e s p e c ul ati v e . N ot s o. N ot o nl y di d t h e  L U P E  a n d L U L A C  

Pl ai ntiffs s h o w t h eir o n g oi n g a n d f ut ur e a cti viti es f all wit hi n §  7. 0 4 , b ut a 

st at e wit n ess t estifi e d t h at h e w o ul d b e c o n c er n e d t h os e a cti viti es c o nstit ut e 

v ot er fr a u d. T h at disti n g uis h es t h es e pl ai ntiffs’ c o n cr et e f e ar s of pr os e c uti o n 

u n d er §  7. 0 4 fr o m t h e s p e c ul ati v e f e ars of pr os e c uti o n u n d er t h e O at h a n d 

Dis cl os ur e Pr o visi o ns.  See S B A List , 5 7 3 U. S. at 1 5 9.1 3   

 A c c or di n gl y, w e c o n cl u d e t h e L U P E  a n d L U L A C  Pl ai ntiffs h a v e 

st a n di n g t o c h all e n g e §  7. 0 4.  

I V. P r e e m p t i o n  

W e n o w  c o nsi d er  w h et h er V R A  S e cti o n  2 0 8  pr e e m pts  S. B.  1’s  

C o m p e ns ati o n  Pr o visi o ns.  T h e  distri ct  c o urt  h el d  t h os e  pr o visi o n s  w er e  

pr e e m pt e d b e c a us e t h e y i m p os e  “ a d diti o n al li mit ati o ns or e x c e pti o ns ”  o n 

assist ors  b e y o n d t h os e  p er mitt e d  b y  S e cti o n 2 0 8. O n a p p e al, A p p ell a nts (t h e 

St at e offi ci als a n d I nt er v e n ors) c o nt e n d t his w as err or. 1 4 Aft er s etti n g o ut t h e 

a n al yti c al g u ar dr ails , w e a d dr ess t h eir ar g u m e nts. 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 3 J u st a s wit h § 6. 0 6, tr a c e a bilit y a n d r e dr ess a bilit y ar e e asil y m et a n d n o d ef e n d a nt 
ar g u e s ot h er wis e.  

1 4 T h e St at e offi ci als a n d t h e Int er v e n or s m a k e si mil ar ar g u m e nts wit h r es p e ct t o 
pr e e m pti o n , s o w e tr e at t h e m t o g et h er u nl ess c o nt e xt r e q uir es ot h er wis e. W e r ef er t o t h os e 
p arti es  i n t his p art c oll e cti v el y as “ A p p ell a nts. ” 
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A .  

P r e e m pti o n fl o ws fr o m t h e S u pr e m a c y Cl a us e . See U. S. C o n s t.  art. 

V I , cl. 2; see als o  K a ns as v. G arci a , 5 8 9 U. S. 1 9 1, 2 0 2 ( 2 0 2 0).  “St at e l a w is 

pr e e m pt e d w h e n ( 1) a f e d er al st at ut e e x pr essl y pr e e m pts st at e  l a w ( “ e x pr ess 

pr e e m pti o n ”); ( 2) f e d er al l e gisl ati o n p er v asi v el y o c c u pi es a r e g ul at or y fi el d 

( “fi el d  pr e e m pti o n ”);  or  ( 3)  a  f e d er al  st at ut e  c o nfli cts  wit h  st at e  l a w  

( “ c o nfli ct pr e e m pti o n ”).” De a n d a v. Becerr a , 9 6 F. 4t h 7 5 0, 7 6 0– 6 1 ( 5t h Cir. 

2 0 2 4) ( citi n g  Ari z o n a v. U nite d St ates , 5 6 7 U. S. 3 8 7, 3 9 8– 4 0 0  ( 2 0 1 2)). 

T his  c as e  i n v ol v es  o nl y  c o nfli ct  pr e e m pti o n  a n d,  s p e cifi c all y,  t h e  

v ari a nt  k n o w n as “ p ur p os es a n d o bj e cti v es ” pr e e m pti o n. See K a ns as , 5 8 9 

U. S. at 2 1 3 – 1 4 ( T h o m as, J., c o n c urri n g). U n d er t his t h e or y, a st at e l a w is 

pr e e m pt e d if it “st a n ds as a n o bst a cl e ”  t o f ulfilli n g a f e d er al l a w’s  “f ull  

p ur p os es a n d o bj e cti v es. ” See De a n d a , 9 6 F. 4t h at 7 6 1 ( citi n g Geier v. A m. 

H o n d a M ot or C o. , 5 2 9 U. S. 8 6 1, 8 7 3 ( 2 0 0 0)). T his ki n d of pr e e m pti o n cl ai m 

m ust cl e ar a “ hi g h t hr es h ol d. ”  B arr osse v. H u nti n gt o n I n g alls, I nc. , 7 0 F.4t h 

3 1 5, 3 2 0 ( 5t h Cir. 2 0 2 3)  ( q u oti n g C h a m ber of C o m. v. W hiti n g , 5 6 3 U. S. 5 8 2, 

6 0 7 ( 2 0 1 1)). “ C o urts m a y n ot c o n d u ct ‘ a fr e e w h e eli n g j u di ci al i n q uir y i nt o 

w h et h er a st at e st at ut e is i n t e nsi o n wit h f e d er al o bj e cti v es [ b e c a us e] s u c h a n 

e n d e a v or w o ul d u n d er c ut t h e pri n ci pl e t h at it is C o n gr ess r at h er t h a n t h e 

c o urts t h at pr e -e m pts st at e l a w.’ ”  I bi d. ( q u oti n g W hiti n g , 5 6 3 U. S. at 6 0 7). 

M or e o v er , a pr es u m pti o n a g ai nst pr e e m pti o n a p pli es i n  t his  c as e. 

T h at  is  f or  t w o  r el at e d r e as o ns.  First,  S. B.  1  r e pr es e nts  t h e  e x er cis e  of  

T e x as’s  hist ori c p oli c e p o w ers i n a d mi nist eri n g el e cti o ns. See  De a n d a , 9 6 

F. 4t h at 7 6 1 ( pr es u m pti o n a g ai nst pr e e m pti o n a p pli es t o “t h e hist ori c p oli c e 

p o w ers of t h e St at es ”) ( q u oti n g Altri a Gr p., I nc. v. G o o d , 5 5 5 U. S. 7 0, 7 7 

( 2 0 0 8)); see als o, e. g., St orer v. Br o w n , 4 1 5 U. S. 7 2 4, 7 3 0 ( 1 9 7 4) ( dis c ussi n g 

st at e  a ut h orit y  o v er  it s el e ct or al  pr o c ess es);  W as hi n gt o n  St ate  Gr a n ge  v.  

W as hi n gt o n  St ate  Re p u blic a n  P art y ,  5 5 2  U. S.  4 4 2, 4 5 1 ( 2 0 0 8) ( s a m e); 
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V ote. Or g v. C all a ne n ,  8 9  F. 4t h  4 5 9,  4 8 1  ( 5t h  Cir.  2 0 2 3)  (s a m e).  S e c o n d,  

pr e e m pti o n  h er e  w o ul d  alt er  t h e  f e d er al -st at e  b al a n c e  of  p o w er.  See  

Ge n Bi o Pr o, I nc. v. R a y nes , 1 4 4  F. 4t h 2 5 8 , 2 7 1  ( 4t h Cir. 2 0 2 5) ( “ W h e n r e a di n g 

st at ut es, w e ass u m e C o n gr ess n or m all y pr es er v es t h e c o nstit uti o n al b al a n c e 

b et w e e n t h e N ati o n al G o v er n m e nt a n d t h e St at es. ”) ( q u oti n g B o n d v. U nite d 

St ates , 5 7 2 U. S. 8 4 4, 8 6 2 ( 2 0 1 4)) (i nt er n al q u ot ati o n m ar ks r e m o v e d). 

A c c or di n gl y, w e will fi n d pr e e m pti o n of t h e C o m p e ns ati o n Pr o visi o ns  

o nl y if  S e cti o n 2 0 8 e x pr ess es C o n gr ess’s “ cl e ar a n d m a nif est p ur p os e ” t o d o 

s o. De a n d a , 9 6 F. 4t h at 7 6 1 ( q u oti n g Altri a Gr p. , 5 5 5 U. S. at 7 7); see als o 

Me dtr o nic,  I nc.  v.  L o hr ,  5 1 8  U. S.  4 7 0,  4 8 5  ( 1 9 9 6)  (f e d er al  l a w  pr e e m pts 

hist ori c st at e p o w ers o nl y if “t h at w as t h e cl e ar a n d m a nif est p ur p os e of 

C o n gr ess ”); Cr yst al Cle ar S peci al Util. Dist. v. J ac ks o n , 1 4 2  F. 4t h 3 5 1 , 3 6 4 

( 5t h Cir. 2 0 2 5) (s a m e) .1 5 

Wit h t h at b a c k gr o u n d i n mi n d, w e t ur n t o w h et h er V R A  S e cti o n 2 0 8 

pr e e m pts S. B. 1’s C o m p e ns ati o n Pr o visi o ns.  

B.  

W e st art  wit h S e cti o n 2 0 8’s  t e xt. A bli n d, dis a bl e d, or illit er at e v ot er 

“ m a y b e gi v e n assist a n c e b y a pers o n of t he v oter’s c h oice , ot h er t h a n t h e v ot er’s 

e m pl o y er or a g e nt of t h at e m pl o y er or offi c er or a g e nt of t h e v ot er’s u ni o n. ” 

5 2 U. S. C. §  1 0 5 0 8  ( e m p h asis a d d e d). T h e distri ct c o urt r e a d t h is t e xt t o 

pr e e m pt t h e C o m p e ns ati o n Pr o visi o ns, w hi c h b ar  assist a n c e fr o m p ers o ns 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 5 T h e pr es u m pti o n a g ai nst pr e e m pti o n d o es n ot a p pl y w h er e C o n gr ess l e gisl at es 
p urs u a nt  t o  its  a ut h orit y  u n d er  t h e  El e cti o ns  Cl a us e  t o  r e g ul at e  el e cti o ns  of  f e d er al  
R e pr es e nt ati v es a n d S e n at ors . Re p u b. N at’l C o m m. v. Wet zel , 1 2 0 F. 4t h 2 0 0, 2 0 6 ( 5t h Cir. 
2 0 2 4) ( citi n g Ari z o n a v. I nter -Tri b al C o u ncil of Ari z. , 5 7 0 U. S. 1, 1 4  ( 2 0 1 3)); see U. S. 
C o n s t.  art. I, §  4, cl. 1 . N o o n e ar g u es t h at V R A  S e cti o n 2 0 8 w as e n a ct e d u n d er t h e 
El e cti o ns Cl a us e, h o w e v er — pr es u m a bl y b e c a us e t h e pr o visi o n a p pli es t o st at e a n d f e d er al 
el e cti o ns.  
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w h o ar e c o m p e ns at e d   ( § 6. 0 6) or w h o ar e   p ai d b all ot  h ar v est ers ( §  7. 0 4) . 

T h es e l a ws ar e pr e e m pt e d , t h e c o urt h el d, b e c a us e  t h e y “f a ci all y r estri ct t h e 

cl ass  of  p e o pl e  w h o  ar e  eli gi bl e  t o  pr o vi d e  v oti n g  assist a n c e  b e y o n d  t h e  

c at e g ori es of pr o hi bit e d i n di vi d u als i d e ntifi e d i n t h e t e xt of [ S e cti o n 2 0 8]. ”  

 A p p ell a nts c o nt e n d  t his  is  a  “ br e at ht a ki n g[l y] ”  br o a d  r e a di n g  of  

S e cti o n 2 0 8 t h at w o ul d v a p ori z e  n u m er o us st at e l a ws. W e a gr e e. C o nsi d er 

a n y n u m b er of e x a m pl e s . 

St at e s b a r v ot er assist a n c e b y mi n ors, b y c a n di d at es, b y c a n di d at e s’  

r el ati v es,  b y  el e cti o n  j u d g es,  a n d  b y  p oll  w at c h ers. 1 6 E a c h  of  t h es e  l a ws 

“f a ci all y r estri cts ” w h o c a n assist v ot ers. Is e a c h pr e e m pt e d b y S e cti o n 2 0 8 ?  

U nli k el y.  Or c o nsi d er  T e x as’s  b a n  o n  fir e ar ms  at  p olli n g  pl a c es.  T e x. 

P e n a l C o d e  § 4 6. 0 3( a).  D es pit e t his, d o es S e cti o n 2 0 8 e ntitl e a dis a bl e d 

v ot er t o h el p  fr o m s o m e o n e c arr yi n g a Gl o c k ? T h at w o ul d b e s ur prisi n g . Or 

c o nsi d er  T e x as’s b a n o n  “el e cti o n e eri n g ” ( i.e., a d v o c a c y) n e ar p olls . T e x. 

E l e c. C o d e  § 6 1. 0 0 3 ( a), ( b)( 1). D o es S e cti o n 2 0 8 e ntitl e a bli n d v ot er t o 

h el p  fr o m s o m e o n e  h ol di n g  a  c a n di d at e’s si g n ?   D o u btf ul. Or,  t o  pil e  

a bs ur dit y o n a bs ur dit y, w h at if a n illit er at e  v ot er’s “ c h oi c e ” of assist or is i n 

pris o n ?  D o es S e cti o n 2 0 8 r e q uir e a f url o u g h ?  

S e nsi n g t his pr o bl e m, t h e distri ct c o urt tri e d t o t e m p er its a bs ol utist 

r e a di n g of S e cti o n 2 0 8. I n a f o ot n ot e, t h e c o urt pr o cl ai m e d it “s elf -e vi d e nt ” 

t h at assist ors m ust b e “ a ct u all y c a p a ble” of h el pi n g v ot ers (t his w o ul d t a k e 

c ar e of pris o n ers) a n d t h at assist ors  “r e m ai n s u bj e ct t o g e n er all y a p pli c a bl e 

l a ws ” (t his w o ul d t a k e c ar e of Gl o c k -t oti n g assist ors). B ut t h os e c o n c e ssi o ns 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 6 See , e. g., H a w.  R e v.  S t a t.  A n n.   § 1 1 -1 3 9  ( pr o hi biti n g  c a n di d at e  fr o m  
assisti n g ); M. C. L. S.   § 1 6 8. 7 5 1 ( pr o hi biti n g mi n ors fr o m assisti n g); 2 5 P. S.   § 3 0 5 8( b) 
( pr o hi biti n g  j u d g e  of  el e cti o n  fr o m  assisti n g); O. C. G. A.   § 2 1 - 2-4 0 9( b)  ( pr o hi biti n g  
c a n di d at e  or  c a n di d at e’s  r el ati v es  f r o m  assisti n g); M i s s.  C o d e  A n n.   § 2 3 -1 5 -5 4 9 
( pr o hi biti n g t h e c a n di d at e a n d p oll w at c h ers fr o m assisti n g v ot ers) . 
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gi v e a w a y t h e st or e. B y t h e distri ct c o urt’s o w n r e as o ni n g, “ a p ers o n of t h e 

v ot er’s c h oi c e ” c a n n ot b e r e a d lit er all y t o n e g at e a n y st at e l a w t h at r estri cts 

t h e u ni v ers e of assist ors. S o, if a st at e m a y b ar  assist a n c e fr o m a c a n di d at e, a 

p oll w at c h er, a mi n or, a n el e cti o n e er, or s o m e o n e c arr yi n g a g u n, w h y c a n’t 

it als o b ar  assist a n c e fr o m a p ai d b all ot h ar v est er ? 1 7 

At  b ott o m,  n ot hi n g  c o m p el s  us t o  r e a d  “ a  p ers o n  of  t h e  v ot er’ s  

c h oi c e ” i n a m a xi m alist w a y  t h at er as es s w at hs of st at e el e cti o n l a ws. Co nt e xt 

a n d  c o m m o n  s e ns e c o u ns el  a m or e r estr ai n e d r e a di n g — o n e g u ar a nt e ei n g  

eli gi bl e v ot ers h el p  fr o m “ a p ers o n ”1 8 of t h eir c h oi c e , w hil e all o wi n g  st at es 

t o s u p eri nt e n d  v ot er a ssist a n c e . R e c all, m or e o v er,  t h at w e ar e  r e a di n g t h e 

p hr as e , n ot i n t h e a bstr a ct, b ut i n t h e c o nt e xt of a pr e e m pti o n cl ai m  t h at f a c es 

st e e p o d ds . As a “p ur p os es a n d o bj e cti v es ” cl ai m , it m ust s ur m o u nt  a “ hi g h 

t hr es h ol d. ” B arr osse ,  7 0  F. 4t h  at  3 2 0.  A s a  cl ai m  i n v ol vi n g  c or e  st at e  

a ut h orit y, it m ust d e m o nstr at e  C o n gr ess ’s  “ cl e ar a n d m a nif est ” i nt e nt t o 

pr e e m pt . See De a n d a , 9 6 F. 4t h at 7 6 1. S e cti o n 2 0 8 c o m es n o w h er e cl os e t o 

m e eti n g t h os e st a n d ar d s.  

S o, t h e distri ct c o urt err e d b y r el yi n g o n t h e t e xt of S e cti o n 2 0 8 t o fi n d 

pr e e m pti o n of t h e C o m p e ns ati o n Pr o visi o ns.                

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 7 T o  a ns w er  s u c h  q u esti o n s ,  t h e  distri ct  c o urt  p osit e d  a  disti n cti o n  b et w e e n 
“ g e n er all y a p pli c a bl e l a ws ”  ( w hi c h ar e e vi d e ntl y n ot pr e e m pt e d b y S e cti o n 2 0 8) a n d  l a ws 
t h at “r e g ul at e v ot er assist a n c e s p e cifi c all y” ( w hi c h ar e).  W e s e e n o diff er e n c e, t h o u g h. If 
S e cti o n 2 0 8 d o es n ot pr e e m pt a st at e l a w pr o vi di n g  t h at “ N o fir e ar ms ar e all o w e d i n a 
p olli n g pl a c e , ” t h e n it als o d o es n ot pr e e m pt  a st at e l a w pr o vi di n g  t h at “P ers o ns  c arr yi n g 
a fir e ar m c a n n ot assist v ot ers i n a p olli n g pl a c e. ”  T h e l att er r estri cts assist ors  i n pr e cis el y 
t h e s a m e w a y as t h e f or m er. 

1 8 T h e p arti es dis p ut e w h et h er t h e arti cl e “ a ” h er e m e a ns “ a n y ” or “ o n e ” or 
“s o m e. ”  T h at  a bstr us e gr a m m ati c al d e b at e  miss es  t h e p oi nt. W e ar e n ot r e a di n g a si n gl e  
arti cl e b ut a n e ntir e p hr as e — “ a p ers o n of t h e v ot er’s c h oi c e. ” N eit h er t h at  t e xt n or its 
c o nt e xt r e q uir es a m a xi m alist r e a di n g  t h at w o ul d b ull d o z e n u m er o us st at e el e cti o n l a ws.  
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C. 

T o s u p p ort its r e a di n g of S e cti o n 2 0 8, t h e distri ct c o urt als o r eli e d o n 

o ur d e cisi o n i n O C A , 8 6 7 F. 3 d 6 0 4. As A p p ell a nts p oi nt o ut, h o w e v er, O C A  

di d n ot d e ci d e t h e q u esti o n b ef or e us . 

I n O C A , M alli k a D as, a T e x as v ot er wit h li mit e d E n glis h , w a nt e d h er 

s o n t o i nt er pr et h er  b all ot at t h e p olli n g pl a c e. B ut T e x as l a w r e q uir e d a n 

“i nt er pr et er ” t o b e r e gist er e d i n t h e v ot er’s c o u nt y, see T e x. E l e c. C o d e  

§ 6 1 . 0 3 3, a n d D as’s s o n w as n ot. D as w as u n a bl e t o c o m pl et e h er b all ot al o n e, 

a n d s h e t h e n s u e d u n d er §  1 9 8 3, cl ai mi n g t h e T e x as  l a w vi ol at e d  h er ri g ht t o 

assist a n c e i n V R A S e cti o n 2 0 8. See O C A , 8 6 7 F. 3 d at 6 0 7 – 0 9.  

T h e  p arti es’  dis p ut e  c o n c er n e d  “ h o w  br o a dl y  t o  r e a d  t h e  t er m  ‘t o 

v ot e’  i n  S e cti o n  2 0 8  of  t h e  V R A . ” I d. at  6 1 4.  T e x as  g u ar a nt e e d  v ot er s 

“ assist a n c e ” o nl y wit h  m ar ki n g t h e b all ot  b ut n ot  o utsi d e t h e b all ot b o x . I d. 

at 6 0 8, 6 1 4; see T e x. E l e c. C o d e  § 6 4. 0 3 2 1.  As w e  e x pl ai n e d , t h o u g h, t h e 

V R A  g u ar a nt e es  “ assist a n c e t o v ot e ”  b ot h  bef ore  a n d after  e nt eri n g t h e b all ot 

b o x. O C A , 8 6 7 F. 3 d at 6 1 5; see 5 2 U. S. C. §  1 0 3 1 0( c)( 1) ( d efi ni n g “ v ot e ”). 

W e h el d t h at T e x as vi ol at e d S e cti o n 2 0 8 b y d efi ni n g t h e s c o p e of assist a n c e 

m or e n arr o wl y  t h a n t h e f e d er al st at ut e, t h us d e pri vi n g D as of h er S e cti o n 2 0 8 

ri g ht. See O C A , 8 6 7 F. 3 d at 6 1 5 ( h ol di n g T e x as “ c a n n ot r estri ct t his f e d er all y 

g u ar a nt e e d ri g ht b y e n a cti n g a st at ut e tr a c ki n g its l a n g u a g e, t h e n d efi ni n g 

t er ms m or e r estri cti v el y t h a n as f e d er all y d efi n e d ”). 

As t his d es cri pti o n s h o ws, O C A di d n ot a d dr ess t h e m e a ni n g of t h e 

t er m “ a p ers o n of t h e v ot er’s c h oi c e ” i n S e cti o n 2 0 8. T h e d e cisi o n t ur n e d 

e ntir el y o n t h e d efi niti o n of t h e t er m “ v ot e ” i n t h e V R A , w hi c h T e x as l a w 

h a d n arr o w e d . See i d.  at 6 1 4 ( “ T h e u n a m bi g u o us l a n g u a g e of t h e V R A [’s 

d efi niti o n of ‘ v ot e’] r es ol v es t h e p arti es’ dis a gr e e m e nt. ”).  S o, O C A d o es n ot 
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s p e a k t o t h e iss u es b ef or e us i n t his c as e, a n d t h e distri ct c o urt err e d i n  

c o n cl u di n g ot h er wis e. 1 9           

D. 

T h e  distri ct  c o urt  als o  r eli e d  o n  t h e  e x pressi o  u ni us, or n e g ati v e -

i m pli c ati o n, c a n o n. B e c a us e S e cti o n 2 0 8 “ e x pli citl y e n u m er at es ” t w o gr o u ps 

b arr e d  fr o m  assisti n g  v ot ers  ( a  v ot er’s  e m pl o y er  or  u ni o n),  t h e  c o urt  

r e as o n e d t h at  “ a d diti o n al  e x c e pti o ns  ar e  n ot  t o  b e  i m pli e d. ”  A p p ell a nts  

ar g u e t h e c o urt mis a p pli e d t h e c a n o n. W e a gr e e.  

“ E x pressi o u ni us t e a c h e s t h at ‘[t] h e e x pr essi o n of o n e t hi n g i m pli es t h e 

e x cl usi o n of ot h ers.’ ” U nite d St ates v. V ar g as , 7 4 F. 4t h 6 7 3, 6 8 6 ( 5t h Cir. 

2 0 2 3) ( e n b a n c) ( q u oti n g S c a l i a  &  G a r n e r,  R e a d i n g  L a w:  T h e  

I n t e r p r e t a t i o n o f L e g a l T e x t s  1 0 7 ( 2 0 1 2)). T h e c a n o n d o es n ot 

a p pl y  t o  e v er y  st at ut or y  list,  t h o u g h.  “ T h e  c o nt e xt  m ust  j ustif y  . . . t h e 

i nf er e n c e t h at it e ms n ot m e nti o n e d w er e e x cl u d e d b y d eli b er at e c h oi c e. ” 

I bi d. ( q u oti n g B ar n h ar dt v. Pe a b o d y C o al C o. , 5 3 7 U. S. 1 4 9, 1 6 8 ( 2 0 0 3)). S o, 

h er e o n e  w o ul d as k  w h et h er, b y b arri n g t w o gr o u ps fr o m b ei n g assist ors, 

C o n gr ess i nt e n d e d t h at n o ot h er gr o u p  c o ul d b e b arr e d. See i bi d.  (t o a p pl y t h e 

c a n o n, o n e  first  as ks  “[ w] h et h er  t h e  st at ut or y  t e xt  c o m m u ni c at es  

e x cl usi vit y ”) ( q u oti n g M ar x v. Ge n. Re v. C or p. , 5 6 8 U. S. 3 7 1, 3 8 1 ( 2 0 1 3)).  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 9 T h e  distri ct  c o urt  q u ot e d  O C A ’s  st at e m e nt  t h at  t h e  “ c o m bi n e d  eff e ct ”  of  
S e cti o n 2 0 8 a n d T e x as l a w w as t o aff or d v ot ers “t h e ri g ht t o s el e ct a n y assist or of t h eir 
c h oi c e, s u bj e ct o nl y t o t h e r estri cti o ns e x pr ess e d i n S e cti o n 2 0 8 of t h e V R A  its elf . . . . ” 
O C A , 8 6 7 F. 3 d at 6 0 8. B ut t his o v err e a ds t h e d e cisi o n. O C A w as m er el y s u m m ari zi n g t h e 
b a c k gr o u n d l a w i n a n i ntr o d u ct or y s e cti o n; it w as n ot i nt er pr eti n g t h e l a n g u a g e of S e cti o n 
2 0 8. A n d els e w h er e t h e o pi ni o n q u ot e d S e cti o n 2 0 8’s a ct u al t e xt. See i d.  at 6 0 7. M or e o v er, 
as dis c uss e d s u pr a, t h e pr e e m pti o n q u esti o n h er e d o es n ot t ur n o n t h e n u a n c es of t h e arti cl e 
“ a ” i n S e cti o n 2 0 8, b ut i nst e a d o n w h et h er t h e p hr as e, i n c o nt e xt, cl e arl y a n n o u n c e d 
C o n gr ess’s i nt e nt t o pr e e m pt s w at hs of st at e el e cti o n l a w. W e c o n cl u d e t h at m a xi m alist 
r e a di n g of t h e p hr as e is n ot d e m a n d e d  eit h er b y its t e xt or  its c o nt e xt.  
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As w e h a v e alr e a d y e x pl ai n e d , t his w o ul d b e a bi z arr e w a y t o r e a d 

S e cti o n 2 0 8. Y es, C o n gr ess s p e cifi e d t h at a v ot er c a n n ot b e assist e d b y his 

e m pl o y er or u ni o n. Fr o m t h at, t h o u g h,  w h y s h o ul d w e i nf er t h at C o n gr ess 

w a nt e d n o  ot her gr o u p e x cl u d e d ? T h at  w o ul d m e a n a st at e c o ul d n ot pr o hi bit 

v ot er assist a n c e b y  c a n di d at es, c a n di d at es’ r el ati v es, el e cti o n e ers, mi n ors, or 

pris o n ers. A bs ur d . T h e f ar m or e s e nsi bl e i nf er e n c e fr o m S e cti o n 2 0 8 is t h at 

C o n gr ess s p e cifi e d t w o gr o u ps w h o, it f e ar e d, mi g ht i nfl u e n c e v ul n er a bl e 

v ot ers — wit h o ut  i m pl yi n g  a n y  j u d g m e nt  a b o ut  ot h er  cir c u mst a n c e s  t h at  

mi g ht b e ar o n v ot er assist a n c e.  

B e y o n d  t h at,  t h er e  is  a n ot h er pr o bl e m  wit h  t h e  distri ct  c o urt’s  

r ati o n al e. “[ T] h e pr e mis e f or a p pl yi n g e x pressi o u ni us, ” w e h a v e e x pl ai n e d, 

is t h e pr es e n c e of “ a n ass o ci at e d gr o u p or s eri e s, j ustif yi n g t h e i nf er e n c e t h at 

it e ms n ot m e nti o n e d w er e e x cl u d e d b y d eli b er at e c h oi c e. ” V ar g as , 7 4 F. 4t h 

at 6 8 7 ( q u oti n g B ar n h art , 5 3 7 U. S. at 1 6 8) ( cl e a n e d u p). T h at is , t h e c a n o n 

d o es n ot a p pl y w h er e t h e o mitt e d it e m is “ c o n c e pt u all y diff er e nt fr o m t h e 

list e d [it e ms]. ” I d. at 6 8 6 ( cit ati o n o mitt e d).  T h at is t h e c as e h e r e. 

T h e  S e cti o n  2 0 8  e x cl usi o ns  a n d  t h os e  i n  S. B.  1’s  C o m p e ns ati o n  

Pr o visi o ns  ar e  “ c o n c e pt u all y  diff er e nt. ”  W hil e  S e cti o n  2 0 8  c at e g ori c all y  

b ars  t w o  cl ass es  b as e d  o n  t h eir  r el ati o ns hi p  t o  t h e  v ot er  ( e m pl o y ers  a n d  

u ni o ns), t h e C o m p e ns ati o n Pr o visi o ns b ar p e o pl e b as e d o n w h et h er t h e y ar e 

c o m p e ns at e d or p ai d b all ot h ar v est ers. T h e t w o s ets of pr o hi biti o ns ar e n ot 

“ a n ass o ci at e d gr o u p or s eri es, ” i d. at 6 8 7, s u c h t h at i n cl u di n g o n e i m pli es 

e x cl u di n g t h e ot h er. T his is c o m m o n s e ns e. T h e f a ct t h at C o n gr ess di d n ot 

w a n t v ot ers t o b e assist e d b y t h eir e m pl o y ers or u ni o ns s a ys n ot hi n g a b o ut 

w h et h er C o n gr ess w a nt e d v ot ers t o b e assist e d b y b all ot h ar v est ers. “ T h at 

r e m o v es t h e pr e mis e f or a p pl yi n g e x pressi o u ni us. ” I bi d. 

F or eit h er r e as o n, t h e distri ct c o urt err e d b y r el yi n g o n t h e e x pressi o 

u ni us c a n o n t o fi n d pr e e m pti o n.  
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E.  

Fi n all y,  t h e  distri ct  c o urt’s  r uli n g  als o  r eli e d  o n  q u ot es  fr o m  t h e  

S e n at e J u di ci ar y C o m mitt e e R e p ort o n S e cti o n 2 0 8. See S. R e p.  N o.  9 7 -

4 1 7 ( 1 9 8 2). A p p ell a nts ar g u e t his m at eri al d o es n ot s u p p ort pr e e m pti o n. W e 

a g ai n a gr e e.  

T o  b e gi n  wit h,  a  c o m mitt e e  r e p ort  is  n ot  t h e  l a w.  See  M atter  of  

De Berr y , 9 4 5 F. 3 d 9 4 3, 9 4 9 ( 5t h Cir. 2 0 1 9) ( “ W e ar e r el u ct a nt t o r el y o n 

l e gisl ati v e hist or y f or t h e si m pl e r e as o n t h at it’s n ot l a w. ”). T h e r e p ort w as 

n ot p ass e d b y C o n gr es s a n d si g n e d b y t h e Pr esi d e nt. U. S. C o n s t.  art. I, 

§ 7,  cl.  2;  see  I. N. S. v.  C h a d h a,  4 6 2  U. S.  9 1 9,  9 4 5– 4 6  ( 1 9 8 3)  ( dis c ussi n g  

bi c a m er alis m  a n d  pr e s e nt m e nt).  Y es,  t h e  S u pr e m e  C o urt  dr e w  o n  t his  

p arti c ul ar  S e n at e  R e p ort  t o  i nt er pr et  a n ot h er  s e cti o n  of  t h e  V R A , see 

T h or n b u r g v. Gi n gles , 4 7 8 U. S. 3 0, 4 3– 4 6 ( 1 9 8 6), b ut t h e C o urt h as n e v er 

d e e m e d it a ut h orit ati v e as t o S e cti o n 2 0 8.  

I n a n y e v e nt, l e gisl ati v e hist or y c a n n ot o v er c o m e t h e pr es u m pti o n  

a g ai nst  pr e e m pti o n. De a n d a ,  9 6  F. 4t h  at  7 6 5.  Aft er  all,  a  pr o p o n e nt  of  

pr e e m pti o n m ust s h o w C o n gr ess’s “ cl e ar a n d m a nif est ” i nt e nt t o pr e e m pt 

a n e x er cis e of c or e st at e a ut h orit y. I n s u c h cir c u mst a n c es, r es ort t o l e gisl ati v e 

hist or y is eff e cti v el y a n a d missi o n of d ef e at. “[It] is a fl as hi n g r e d si g n t h at 

n o ‘ cl e ar a n d m a nif est’ i nt e nt t o pr e e m pt is s h o w n ” i n t h e a ct u al l a w. I bi d. 

( cit ati o ns o mitt e d). 

B ut  e v e n if  t h e S e n at e R e p ort  w er e r el e v a nt,  it  w o ul d  c ut  a g ai nst  

pr e e m pti o n, n ot i n f a v or of it. S o m e of t h e s ni p p ets cit e d b y t h e distri ct c o urt 

m er el y r est at e w h at t h e st at ut e s a ys, a n d s o ar e of n o h el p. See S. R e p. N o.  

9 7 -4 1 7, at 2 ( u n d er “ n e w s u bs e cti o n 2 0 8 .  . . v ot ers w h o ar e bli n d, dis a bl e d, 

or illit er at e ar e e ntitl e d t o h a v e assist a n c e i n a p olli n g b o ot h fr o m a p ers o n of 

t h eir  o w n  c h o osi n g,  wit h  t w o  e x c e pti o ns ”).  Ot h ers,  h o w e v er,  e x pr essl y  

r e c o g ni z e t h at a st at e’ s “l e giti m at e ri g ht  . . . t o est a blis h n e c ess ar y el e cti o n 
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pr o c e d ur es ” m ust b e pr es er v e d, pr o vi d e d t h e y ar e “ d esi g n e d t o pr ot e ct t h e 

ri g hts of v ot ers. ” I d. at 6 1 . F urt h er m or e, t h e r e p ort e n visi o ns t h at S e cti o n 

2 0 8 w o ul d h a v e, at m ost, a m o d est pr e e m pti v e eff e ct. See i bi d.  ( pr e di cti n g 

pr e e m pti o n  “ o nl y  t o  t h e  e xt e nt ”  st at e  l a ws  “ u n d ul y  b ur d e n  t h e  ri g ht  

r e c o g ni z e d i n [ S e cti o n 2 0 8] ”). S o, e v e n if pr o b ati v e ( w hi c h it is n ot), t h e 

R e p ort d o es n ot r e m ot el y s u p p ort t h e distri ct c o urt’s m a xi m alist vi e w of 

S e cti o n 2 0 8’s pr e e m pti v e e ff e ct.2 0  

R e c all, m or e o v er, t h at t his is a “ p ur p os es a n d o bj e cti v es ” cl ai m. As 

t o  s u c h  cl ai ms,  c o urts  h a v e  b e e n  t ol d  t o  a v oi d  “fr e e w h e eli n g  j u di ci al  

i n q uir[i es] i nt o w h et h er a st at e st at ut e is i n t e nsi o n wit h f e d er al o bj e cti v es. ” 

See K a ns as , 5 8 9 U. S. at 2 02 ; C h a m ber of C o m. v. W hiti n g , 5 6 3 U. S. 5 8 2, 6 0 7 

( 2 0 1 1); see als o Vir gi ni a Ur a ni u m, I nc. v. W arre n, 5 8 7 U. S. 7 6 1, 7 6 7 ( 2 0 1 9) 

(l e a d o p. of G o r s u c h , J.) ( “I n v o ki n g s o m e br o o di n g f e d er al i nt er est or 

a p p e ali n g  t o  a  j u di ci al  p oli c y  pr ef er e n c e  s h o ul d  n e v er  b e  e n o u g h  t o  wi n  

pr e e m pti o n  of  a  st at e  l a w[.] ”).  T h at  s h o ul d  c o u ns el  a g ai nst  fi n di n g  

pr e e m pti o n b y stit c hi n g t o g et h er s cr a ps of l e gisl ati v e hist or y. I f C o n gr ess’s 

“ p ur p os es  a n d  o bj e cti v es ”  ar e t o  dis pl a c e st at e l a w,  t h os e p ur p os es  a n d  

o bj e cti v es m ust b e gl e a n e d fr o m t h e t e xt of a f e d er al l a w e n a ct e d t hr o u g h t h e 

pr o c e d ur es d e m a n d e d b y t h e C o nstit uti o n. See Vir gi ni a Ur a ni u m , 5 8 7 U. S. 

at 7 6 7 (l e a d o p. of G o r s u c h , J.) ( “[ T] h e s u pr e m a c y of t h e l a ws is att a c h e d 

t o t h os e o nl y, w hi c h ar e m a d e i n p urs u a n c e of t h e c o nstit uti o n[.] ”) ( q u oti n g 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

2 0  T h e distri ct c o urt s e e m e d t o b eli e v e t h at t h e S e n at e R e p ort c o ul d s o m e h o w s et 
t h e st a n d ar d f or m e as uri n g S e cti o n 2 0 8’s pr e e m pti v e eff e ct— n a m el y, t h at S e cti o n 2 0 8 
w o ul d  pr e e m pt  a n y  st at e  v ot er  assist a n c e  r e g ul ati o ns  t h at  d o  n ot  “ e n c o ur a g e  gr e at er  
p arti ci p ati o n i n t h e v oti n g pr o c ess . ” N ot s o . T h e pr e e m pti v e eff e ct of f e d er al l a w fl o ws 
fr o m t h e S u pr e m a c y Cl a us e a n d S u pr e m e C o urt d e cisi o ns a p pl yi n g it, n ot fr o m m usi n gs i n 
a c o m mitt e e r e p ort. S o, a r e p ort c a n n ot dil ut e t h e l e g al st a n d ar d t h at S e cti o n 2 0 8 pr e e m pts 
st at e l a w o nl y if its t e xt s h o ws  C o n gr ess’s “ cl e ar a n d m a nif est ” i nt e nt t o d o s o.  
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3 J.  S t o r y,  C o m m e n t a r i e s  o n  t h e  C o n s t i t u t i o n  o f  t h e  

U n i t e d S t a t e s  § 1 8 3 1 p. 6 9 4 ( 1st e d. 1 8 3 3)).  

T h e distri ct c o urt err e d b y dr a wi n g o n t h e S e n at e R e p ort t o s u p p ort 

pr e e m pti o n of t h e C o m p e ns ati o n Pr o visi o ns.  

*  *  * 

I n s u m, w e c o n cl u d e t h at t h e distri ct c o urt err e d i n r uli n g t h at V R A  

S e cti o n 2 0 8 pr e e m pts t h e C o m p e ns ati o n Pr o visi o ns i n S. B. 1.    

I V. C o n c l u s i o n  

  W e R E V E R S E  t h e  distri ct  c o urt’s  j u d g m e nt, V A C A T E  t h e 

p er m a n e nt  i nj u n cti o n  of  § §  6. 0 3,  6. 0 4,  6. 0 5,  6. 0 6,  6. 0 7,  a n d  7. 0 4,  a n d  

R E M A N D  f or f urt h er pr o c e e di n gs c o nsist e nt wit h t his o pi ni o n. 

 

C a s e: 2 4- 5 0 8 2 6      D o c u m e nt: 3 2 9- 1     P a g e: 2 7     D at e Fil e d: 0 8/ 2 9/ 2 0 2 5



N o. 2 4 -5 0 8 2 6  

2 8  

 

J a m e s E. G r a v e s, J r.,  Circ uit J u d ge , diss e nti n g: 

B e c a us e  S. B.  1’s  C o m p e ns ati o n  Pr o visi o ns  ar e  a  vi ol ati o n  of  t h e  

V oti n g Ri g hts A ct a n d b e c a us e t h e pl ai ntiffs h a v e st a n di n g t o c h all e n g e S. B. 

1’s O at h Pr o visi o n a n d Dis cl os ur e Pr o visi o ns, I r es p e ctf ull y diss e nt.   

I.  

 A.  S. B. 1 & t h e C h all e n g e d P r o vi si o n s  

 I n  S e pt e m b er  2 0 2 1,  T e x as  e n a ct e d  t h e  El e cti o n  Pr ot e cti o n  a n d  

I nt e grit y A ct, a n o m ni b us el e cti o n l a w c oll o q ui all y r ef err e d t o as “ S. B. 1. ”  

T h e A ct a m e n d e d pr o c e d ur es p ert ai ni n g t o e arl y v oti n g, v oti n g b y m ail, v ot er 

assist a n c e, a n d ot h er el e cti o n pr a cti c es.  T h e i nst a nt a p p e al c o n c er ns t hr e e 

c at e g ori es of a m e n d m e nts t o t h e T e x as El e cti o n C o d e, d es cri b e d b el o w.  

   1.  O at h P r o vi si o n ( § 6. 0 4 )  

T e x as el e cti o n l a w h as g e n er all y r e q uir e d t h at a n y p ers o n w h o assists 

a v ot er i n c o m pl eti n g a b all ot s w e ar a n o at h of assist a n c e.  S. B. 1 r e vis e d t h e 

t e xt of t h e o at h, a n d pr os cri b e d t h at a vi ol ati o n of t h e o at h c o nstit ut e d a st at e 

j ail f el o n y p u nis h a bl e by ( 1) u p t o t w o y e ars i n pris o n, ( 2) u p t o a $ 1 0, 0 0 0 

fi n e, a n d / or ( 3) r ej e cti o n of t h e v ot er’s b all ot.   

S. B. 1’s r e visi o ns ar e r efl e ct e d b el o w:  

I s w e ar ( or affir m) u n d er p e n alt y of p erj ur y  t h at t he  v ot er I a m 
assisti n g  r e pr es e nt e d  t o  m e  t h e y  ar e  eli gi bl e  t o  r e c ei v e  
assist a n c e ; I will n ot s u g g est, b y w or d, si g n, or g est ur e, h o w t h e 
v ot er s h o ul d v ot e; I will c o nfi n e m y assist a n c e t o r e a di n g t h e 
b all ot  t o  t h e  v ot er,  dir e cti n g  t h e  v ot er  t o  r e a d  t h e  b all ot,  
m ar ki n g t h e v ot er’s b all ot, or dir e cti n g t h e v ot er t o m ar k t h e 
b all ot  a ns w eri n g t h e v ot er’s q u esti o ns, t o st ati n g pr o p ositi o ns 
o n  t h e b all ot,  a n d  t o  n a mi n g  c a n di d at es,  a n d  if  list e d,  t h eir 
p oliti c al  p arti es ; I will pr e p ar e t h e v ot er’s b all ot as t h e v ot er 
dir e cts; I di d n ot pr ess ur e or c o er c e t h e v ot er i nt o c h o osi n g m e 
t o pr o vi d e assist a n c e; a n d  I a m n ot t h e v ot er’s e m pl o y er, a n 
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a g e nt of t h e v ot er’s e m pl o y er, or a n offi c er or a g e nt of a l a b or 
u ni o n  t o  w hi c h  t h e  v ot er  b el o n gs;  I  will  n ot  c o m m u ni c at e  
i nf or m ati o n a b o ut h o w t h e v ot er h as v ot e d t o a n ot h er p ers o n; 
a n d I u n d erst a n d t h at if assist a n c e is pr o vi d e d t o a v ot er w h o is 
n ot  eli gi bl e  f or  assist a n c e,  t h e  v ot er’s  b all ot  m a y  n ot  b e  
c o u nt e d.  

T e x. E l e c. C o d e  § 6 4. 0 3 4.  

   2.  Di s cl o s u r e P r o vi si o n s ( § § 6. 0 3, 6. 0 5, 6. 0 7 )  

 T e x as el e cti o n l a ws h a v e als o r e q uir e d t h at i n di vi d u als assisti n g v ot ers 

als o pr o vi d e i d e ntif yi n g i nf or m ati o n.  Pri or t o S. B. 1, assist ors w er e r e q uir e d 

t o  pr o vi d e  t h eir  n a m e  a n d  r esi d e nti al  a d dr ess  ( a n d  f or  m ail-i n  v oti n g  

assist ors, a v erif yi n g si g n at ur e) .  S. B. 1 a d d e d t w o a d diti o n al dis cl os ur es: ( 1) 

t h e assist or’s r el ati o ns hi p t o t h e v ot er, a n d ( 2) a n y c o m p e ns ati o n r e c ei v e d b y 

t h e assist or fr o m a c a n di d at e, c a m p ai g n, or p oliti c al a cti o n c o m mitt e e.  See 

T e x. E l e c. C o d e  § § 6 4. 0 3 2 2( a) (i n -p ers o n assist a n c e) ; 8 6. 0 1 0( e) ( m ail-

i n b all ot assist a n c e); 8 6. 0 1 3( b) ( b all ot dr o p pi n g assist a n c e).  

   3.  C o m p e n s ati o n P r o vi si o n s ( § § 6. 0 6, 7. 0 4 )  

S e cti o n 6. 0 6 of S. B. 1 e st a blis h e d a f el o n y f or t h os e w h o c o m p e ns at e, 

off er t o c o m p e ns at e, s oli cit, or a c c e pt c o m p e n s ati o n f or assisti n g v ot ers wit h 

t h eir m ail-i n b all ots.  T e x. E l e c. C o d e  § 8 6. 0 1 0 5( a), ( c).  T h e pr o visi o n 

d o es n ot a p pl y t o a n assist or w h o is eit h er a n “ att e n d a nt ” or “ c ar e gi v er ” 

t h at is “ pr e vi o usl y k n o w n t o t h e v ot er. ”  I d. § 8 6. 0 1 0 5(f).  All t hr e e of t h es e 

t er ms ar e u n d efi n e d b y t h e e x c e pti o n. 1   

 S e cti o n  7. 0 4  cr e at e d  t hr e e  f el o ni es  cri mi n ali zi n g  T e x as’  n oti o n  of  

“ v ot e  h ar v esti n g. ”   T h e  st at ut e  d efi n es  t h e  t er m  as  a n y  “i n -p ers o n 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

1 D uri n g  t h e  b e n c h  tri al,  a  T e x as  el e cti o n  offi ci al  c o n c e d e d  t h at  “ pr e vi o usl y  
k n o w n ” c o ul d r ef er t o a n assist or w h o m et t h e v ot er r o u g hl y fift e e n mi n ut es b ef or e t h e 
v oti n g a ct u all y o c c urr e d.  
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i nt er a cti o n wit h o n e or m or e v ot ers, i n t h e p h ysi c al pr es e n c e of a n offi ci al 

b all ot  or  a  b all ot  v ot e d  b y  m ail,  i nt e n d e d  t o  d eli v er  v ot es  f or  a  s p e cifi c  

c a n di d at e  or  m e as ur e. ”   T e x.  E l e c.  C o d e  §  2 7 6. 0 1 5( a)( 2).   S. B.  1  

cri mi n ali z es ( 1) off eri n g or pr o vi di n g v ot e h ar v esti n g s er vi c es i n e x c h a n g e f or 

c o m p e ns ati o n or b e n efit, ( 2) off eri n g or pr o vi di n g c o m p e ns ati o n i n e x c h a n g e 

f or v ot e h ar v esti n g s er vi c es, or ( 3) c oll e cti n g or p oss essi n g a m ail-i n b all ot i n 

c o n n e cti o n wit h v ot e -h ar v esti n g s er vi c es.  I d. § 2 7 6. 0 1 5( b), ( c), ( d).   

   B.  T h e Pl ai ntiff s 2  

I n t h e w e e k s pr e c e di n g a n d f oll o wi n g S. B. 1’ s e n a ct m e nt, d o z e ns of 

pl ai ntiffs s u e d t o e nj oi n its i m pl e m e nt ati o n.  T h e i nst a nt a p p e al f e at ur es f o ur 

gr o u ps of t h os e pl ai ntiffs w h os e cl ai ms pr o c e e d e d t o a b e n c h tri al.   

   1.  H A U L - M F V 

T h e  first  gr o u p,  “ H A U L - M F V , ”  is  c o m pris e d  of  t w o  n o n pr ofit  

or g a ni z ati o ns: D elt a Si g m a T h et a S or orit y, I n c. ( “ D S T ”) a n d t h e Ar c of 

T e x as ( “t h e Ar c ”).  T h e y c h all e n g e t h e O at h a n d Dis cl os ur e Pr o visi o ns.   

D S T  is a n ati o n al n o n p artis a n or g a ni z ati o n of Bl a c k, c oll e g e-e d u c at e d 

w o m e n t h at f o c us es o n e m p o w eri n g t h e Bl a c k c o m m u nit y t hr o u g h s o ci al 

a cti o n.  R el e v a nt t o S. B. 1, T e x as -b as e d D S T  c h a pt ers visit n ursi n g h o m e s 

a n d s e ni or f a ciliti es t o assist wit h m ail -i n b all ots, a n d pr o vi d e v ol u nt e ers t o 

assist wit h i n -p ers o n v oti n g.  

T h e Ar c is a n o n pr ofit t h at f o c us es o n a d v o c a c y f or T e x a ns affli ct e d 

wit h  i nt ell e ct u al  a n d  d e v el o p m e nt al  dis a biliti es.   T h e  or g a ni z ati o n  vi e ws  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

2  T h er e ar e t hr e e c at e g ori es of d ef e n d a nts: t h e T e x as Att or n e y G e n er al, w h o is t h e 
St at e’s c hi ef l a w e nf or c e m e nt offi c er a n d t as k e d wit h e nf or ci n g t h e T e x as El e cti o n C o d e’s 
cri mi n al pr o visi o ns; t h e T e x as S e cr et ar y of St at e, w h o is t h e St at e’s c hi ef el e cti o n s offi c er 
a n d t as k e d wit h f a cilit ati n g st at e -l e v el el e cti o ns; a n d v ari o us Distri ct Att or n e ys, w h o ar e 
t as k e d wit h e nf or ci n g t h e cri mi n al pr o visi o ns of S. B. 1. 
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v oti n g  a s  “t h e  b a c k b o n e ”  of  its  w or k  b e c a us e  it  is  criti c al  t o  t h e  s elf -

d et er mi n ati o n of its m e m b ers.   

   2.  O C A  Pl ai ntiff s 

T h e “ O C A  Pl ai ntiffs ” e n c o m p ass es t w o or g a ni z ati o ns t h at c h all e n g e 

t h e  m ail-i n  b all ot  C o m p e ns ati o n  Pr o visi o n:  O C A   – Gr e at er  H o ust o n  

( “O C A - G H ”), a n d t h e L e a g u e of W o m e n V ot ers of T e x as (t h e “ L e a g u e ”).  

O C A -G H a d v a n c es t h e w ell b ei n g of Asi a n A m eri c a n a n d P a cifi c Isl a n d er 

p ers o ns i n t h e gr e at er H o ust o n ar e a.  R el e v a nt t o S. B. 1, O C A - G H  or g a ni z es 

el e cti o n -r el at e d a cti viti es t h at r e q uir e v ol u nt e er a n d st aff assist a n c e.  T h es e 

a cti viti es  i n cl u d e  t o w n  h alls  a n d  m e et -a n d -gr e et  e v e nts,  d o or -k n o c ki n g 

( c a n v assi n g) eff orts, a n d m ail-b all ot assist a n c e.  

T h e L e a g u e is a n o n p artis a n or g a ni z ati o n t h at f o c us es o n e m p o w eri n g 

v ot ers  a n d  d ef e n di n g  d e m o cr a c y.   S o m e  of  its  m e m b ers  v ol u nt e er  b y  

pr o vi di n g v oti n g assist a n c e, w hil e ot h ers r e c ei v e assist a n c e w hil e c o m pl eti n g 

t h eir b all ots.  T h e L e a g u e pr o vi d es c o m pli m e nt ar y t e a, c off e e, a n d w at er t o 

its v ol u nt e ers.  

   3.  L U P E  Pl ai ntiff s 

T h e “ L U P E  Pl ai ntiffs ” c o nsist of t hr e e or g a ni z ati o ns: L a U ni o n D el 

P u e bl o  E nt er o  ( “ L U P E ”),  t h e  M e xi c a n  A m eri c a n  B ar  As s o ci ati o n  

( “M A B A ”),  a n d  F a mili as  I n mi gr a nt es  y  Est u di a nt es  e n  l a  L u c h a 3  

( “F I E L ”).  T h e y c h all e n g e t h e O at h a n d Dis cl os ur e Pr o visi o ns, as w ell as 

t h e i n-p ers o n C o m p e n s ati o n Pr o visi o n.  L U P E is a T e x as-b as e d n o n pr ofit 

or g a ni z ati o n  t h at  f o c us es  o n  assisti n g  l o w -i n c o m e  “ c ol o ni a ”  r esi d e nts—

t h os e  w h o  li v e  i n  s u bst a n d ar d  c o n diti o ns  al o n g  t h e  U. S.-M e xi c o  b or d er.  

R el e v a nt  t o  S. B.  1,  L U P E or g a ni z es  st aff  m e m b ers,  t e m p or ar y  p ai d  

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

3  S p a nis h f or “ I m mi gr a nt F a mili es a n d St u d e nts i n t h e Fi g ht. ” 
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c a n v a ss ers,  a n d  v ol u nt e ers,  t o  e n g a g e  i n -p ers o n  wit h  v ot ers.   T h e  

or g a ni z ati o n als o h osts t o w n h all e v e nts, a n d h as m e m b ers w h o eit h er assist 

ot h ers wit h, or r e q uir e assist a n c e f or, m ail -i n or i n-p ers o n v oti n g.  M A B A is 

a v ol u nt e er -b as e d m e m b ers hi p or g a ni z ati o n of L ati n o l a w y ers a cr oss T e x as.  

T h e or g a ni z ati o n’s att or n e ys pr o vi d e pr o b o n o s er vi c es b y p erf or mi n g v ot er 

o utr e a c h (i. e., t a bli n g e v e nts) a n d assist a n c e t o i n -p ers o n a n d m ail -i n v ot ers.  

F I E L is a ci vil ri g hts or g a ni z ati o n t h at f o c us es o n ci vi c e n ga g e m e nt a n d v ot er 

o utr e a c h i n i m mi gr a nt c o m m u niti es.  Its ei g ht st aff m e m b ers a n d v ol u nt e ers 

assist dis a bl e d m e m b er s wit h i n -p ers o n v oti n g.  

 4.  L U L A C  

L astl y, t h e L e a g u e of U nit e d L ati n A m eri c a n Citi z e ns ( “ L U L A C ”) 

c h all e n g es t h e i n -p ers o n v ot e h ar v esti n g C o m p e ns ati o n Pr o visi o n ( § 7. 0 4).  

L U L A C is a ci vil ri g hts or g a ni z ati o n t h at f o c us es o n pr ot e cti n g t h e ci vil 

ri g hts a n d w ell b ei n g of L ati n o p ers o ns.  R el e v a nt t o S. B. 1, L U L A C h as 

m e m b ers  a n d  v ol u nt e ers  t h at  p arti ci p at e  i n  v ot er  r e gistr ati o n,  v ot er  

assist a n c e, a n d g et -o ut -t h e-v ot e eff orts.  

III. I nj u r y f o r St a n di n g P u r p o s e s  

 T h e m aj orit y c o n cl u d es, i n o m ni b us f as hi o n, t h at n o n e of t h e pl ai ntiffs 

h a v e a s uffi ci e nt i nj ur y 4  t o c h all e n g e t h e O at h Pr o visi o n a n d t h e Dis cl os ur e 

Pr o visi o ns. 5   A nte at 8 – 1 5.  F or t h e r e as o ns d et ail e d b el o w, I dis a gr e e wit h t his 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

4  As t h e m aj orit y c o nfir ms, t h er e is at l e ast o n e pr o p er d ef e n d a nt t h at s atisfi es t h e 
tr a c e a bilit y a n d r e dr ess a bilit y pr o n gs f or t h e C o m p e ns ati o n Pr o visi o ns.  A nte at 1 5 n. 1 0, 1 8 
n. 1 3.  As t o t h e O at h a n d Dis cl os ur e Pr o visi o ns, t h e S e cr et ar y of St at e is a pr o p er d ef e n d a nt 
t h at s atisfi es b ot h r e q uir e m e nts b e c a us e s h e w o ul d h a v e t o “ c orr e ct t h e f or m s h o ul d t h e 
j u di ci ar y i n v ali d at e ” t h e c h all e n g e d pr o visi o n.  Te x as De m ocr atic P art y v. A b bott , 9 7 8 F. 3 d 
1 6 8, 1 7 8 ( 5t h Cir. 2 0 2 0).   

5  I a gr e e wit h t h e m aj orit y’s c o n cl usi o n, a nte at 1 5 – 1 8, t h at at l e ast s o m e of t h e 
pl ai ntiff or g a ni z ati o ns h a v e st a n di n g t o c h all e n g e t h e C o m p e ns ati o n Pr o visi o ns.  B ut I 
dis a gr e e wit h its c o n cl usi o n t h at M A B A  a n d t h e L e a g u e h a v e “ n o cr e di bl e t hr e at ” of  
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s w e e pi n g pr o n o u n c e m e nt.   

 R e c all  t h at  u n d er  t h e  f a mili ar  t hr e e -pr o n g e d  r e q uir e m e nt,  “[t] h e  

pl ai ntiff m ust h a v e ( 1) s uff er e d a n i nj ur y i n f a ct, ( 2) t h at is f airl y tr a c e a bl e t o 

t h e  c h all e n g e d  c o n d u ct  of  t h e  d ef e n d a nt[s],  a n d  ( 3)  t h at  is  li k el y  t o  b e  

r e dr ess e d b y a f a v or a bl e j u di ci al  d e cisi o n. ”  S p o ke o, I nc. v. R o bi ns , 5 7 8 U. S. 

3 3 0, 3 3 8 ( 2 0 1 6) ( cit ati o n o mitt e d).  H er e, all of t h e pl ai ntiffs s e e k i nj u n cti v e 

or  d e cl ar at or y  r eli ef,  m e a ni n g  t h at  t o  “s atisf y  t h e  r e dr e ss a bilit y  

r e q uir e m e nt, ” t h e y m ust d e m o nstr at e “ a c o nti n ui n g i nj ur y or t h r e at e n e d 

f ut ur e i nj ur y ” fr o m t h e c h all e n g e d st at ut e.  Stri n ger v. W hitle y , 9 4 2 F. 3 d 7 1 5, 

7 2 0 ( 5t h Cir. 2 0 1 9) ( cit ati o n o mitt e d).   

 A n d b e c a us e t h e pl ai ntiffs ar e or g a ni z ati o ns, t h e y “ c a n est a blis h a n 

i nj ur y-i n-f a ct  t hr o u g h  eit h er  of  t w o  t h e ori es ”:  ass o ci ati o n al  st a n di n g  or  

or g a ni z ati o n al st a n di n g.  O C A -Gre ater H o ust o n v. Te x as , 8 6 7 F. 3 d 6 0 4, 6 1 0 

( 5t h Cir. 2 0 1 7).  Ass o ci ati o n al st a n di n g is d eri v ati v e of t h e gr o u p’s m e m b ers: 

at  l e ast  o n e  m e m b er  m ust  h a v e  st a n di n g,  a n d  t h e  i nt er ests  t h at  t h e  

or g a ni z ati o n s e e ks t o pr ot e ct m ust b e g er m a n e t o its p ur p os e.  I d. ( citi n g Te x. 

De m ocr atic  P art y  v.  Be n kiser ,  4 5 9  F. 3 d  5 8 2,  5 8 7  ( 5t h  Cir.  2 0 0 6)).   

O r g a ni z ati o n al  st a n di n g,  m e a n w hil e,  ass ess e s  i nj ur y  t hr o u g h  “t h e  s a m e  

st a n di n g t est t h at a p pli es t o i n di vi d u als ” — t h e t hr e e-pr o n g e d i nj ur y -i n-f a ct, 

tr a c e a bilit y,  a n d  r e dr ess a bilit y  i n q uir y.   I d. ( citi n g Ass’ n  of  C mt y.  

Or g a ni z ati o ns f or Ref or m N o w v. F o wler , 1 7 8 F. 3 d 3 5 0, 3 5 6 ( 5t h Cir. 1 9 9 9)).  

 B e c a us e st a n di n g is ass ess e d o n a cl ai m -b y -cl ai m b asis, I will a n al y z e 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

pr os e c uti o n f or “ off er[i n g] t h eir v ol u nt e ers c off e e, t e a, or w at er i n e x c h a n g e f or assisti n g 
v ot ers. ”   I d. at  1 6  n. 1 1.   W hil e  t h e  m aj orit y  d e cr e es,  wit h o ut  a n y  a n al ysis,  t h at  
c o m pli m e nt ar y r efr es h m e nts “ d o n ot pl a usi bl y c o u nt as ‘ c o m p e ns ati o n’ u n d er § 6. 0 6, ” 
i d., w e ar e t o “ ass u m e t h at t h e pl ai ntiff’s i nt er pr et ati o n of a c h all e n g e d st at ut e is c orr e ct 
b ef or e e x a mi ni n g w h et h er t h e all e g e d h ar ms . . . ar e c o g ni z a bl e. ”  Te x as v. Yelle n , 1 0 5 F. 4t h 
7 5 5, 7 6 4 ( 5t h Cir. 2 0 2 4).    
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e a c h or g a ni z ati o n’s i nj ur y i n t h e c o nt e xt of e a c h c h all e n g e d pr o visi o n.  Cf. 

C o ns u mers’ Rese arc h v. C o ns u mer Pr o d uct S afet y C o m missi o n, 9 1 F. 4t h 3 4 2, 

3 4 9 ( 5t h Cir. 2 0 2 4) ( “[ P]l ai ntiffs m ust d e m o n str at e st a n di n g f or e a c h cl ai m 

t h at t h e y pr ess. ”).  T h at s ai d, it is “ w ell s ettl e d ” t h at if “ at l e ast o n e pl ai ntiff 

h as st a n di n g ” t o p urs u e a p arti c ul ar cl ai m, “ w e n e e d n ot c o nsi d er w h et h er 

t h e r e mai ni n g pl ai ntiffs h a v e st a n di n g t o m ai nt ai n ” t h e cl ai m.  Mc Alle n Gr ace 

Bret hre n C h urc h v. S al a z ar , 7 6 4 F. 3 d 4 6 5, 4 7 1 ( 5th Cir. 2 0 1 4).   

 A.  O at h P r o vi si o n ( § 6. 0 4 )  

 Fi v e  pl ai ntiffs — t h e  Ar c,  D S T , L U P E , M A B A, a n d F I E L —

c h all e n g e S. B. 1’s r e visi o ns t o t h e O at h Pr o visi o n.  O nl y t h e Ar c c h all e n g es 

§ 6. 0 4 o n its o w n; t h e ot h ers c h all e n g e t h e c o m bi n ati o n of t h e O at h a n d t h e 

Dis cl os ur e Pr o visi o ns.  I t h us b e gi n b y a n al y zi n g t h e Ar c’s i nj uri es, b ef or e 

a d dr essi n g t h e ot h er f o ur  or g a ni z ati o ns’ st a n di n g i n c o nj u n cti o n wit h t h e 

Dis cl os ur e Pr o visi o ns.   

 Ass o ci ati o n al  st a n di n g  h as  t hr e e  el e m e nts:  “( 1)  t h e  ass o ci ati o n’s  

m e m b ers w o ul d i n d e p e n d e ntl y m e et t h e Arti cl e III st a n di n g r e q uir e m e nts; 

( 2) t h e i nt er ests t h e ass o ci ati o n s e e ks t o pr ot e ct ar e g er m a n e t o t h e p ur p os e 

of t h e or g a ni z ati o n; a n d ( 3) n eit h er t h e  cl ai m ass ert e d n or t h e r eli ef r e q u est e d 

r e q uir es p arti ci p ati o n of i n di vi d u al m e m b ers. ”  Te x as De m ocr atic P art y , 4 5 9 

F. 3 d at 5 8 7.   

 T h e l att er t w o el e m e nts ar e s atisfi e d h er e: t h e Ar c’s missi o n is t o 

“ pr o m ot e, pr ot e ct, a n d a d v o c at e f or t h e h u m a n ri g hts a n d s elf -d et er mi n ati o n 

of T e x a ns wit h i nt ell e ct u al a n d d e v el o p m e nt al dis a biliti es, ” a n d cl ai ms f or 

i nj u n cti v e r eli ef u n d er t h e V R A  ar e n ot e x cl u si v e t o n at ur al p ers o ns.  T h e 

Ar c’s ass o ci ati o n al st a n di n g t h us t ur ns o n w h et h er it c a n “i d e ntif y at l e ast 

o n e m e m b er t h at h as s uff er e d or will s uff er h ar m. ”  N at’l I nf usi o n Ctr. Ass’ n 

v. Becerr a , 1 1 6 F. 4t h 4 8 8, 4 9 7 ( 5t h Cir. 2 0 2 4) ( cit ati o n o mitt e d).   

 At l e ast t hr e e Ar c m e m b ers, t hr o u g h t h eir b e n c h tri al t esti m o n y, h a v e 
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e vi d e n c e d a s uffi ci e nt i nj ur y: J o di L y di a N u n e z L a n dr y, A m y Lit zi n g er, a n d 

N a n c y Cr o wt h er.  E a c h of t h es e m e m b ers v ot e d i n a 2 0 2 2 T e x as el e cti o n, b ut 

n o n e w as a bl e t o r e c ei v e assist a n c e fr o m t h eir pr ef err e d assist or:  

•  N u n e z  L a n dr y  s uff er s  fr o m  m us c ul ar  d ystr o p h y  a n d  r e q uir es  
assist a n c e f or e v er y d a y a cti viti es.  S h e pr ef ers t o v ot e i n p ers o n wit h 
h er p art n er, w h o s h e “ c a n tr ust ” a n d h ol ds “ a c ert ai n a m o u nt of 
pri v a c y ” wit h.  E v er si n c e S. B. 1’s e n a ct m e nt, N u n e z L a n dr y h a s 
r ef us e d t o as k h er p art n er f or v oti n g assist a n c e b e c a us e s h e di d n ot 
“ w a nt t o p ut hi m i n j e o p ar d y ” of p ot e nti al c o ns e q u e n c es.   

•  Lit zi n g er s uff ers fr o m q u a dri pl e gi c c er e br al p als y, w hi c h li mits h er 
m us cl e  str e n gt h  a n d  st a bilit y,  a n d  d ys a ut o n o mi a,  w hi c h  a d v ers el y  
aff e cts i n v ol u nt ar y b o dil y f u n cti o ns.  S h e r e q uir es m o bilit y d e vi c es 
a n d p ers o n al assist a nts, w h o assist w h e n h er m us cl e s tr e n gt h w a n es.  
Lit zi n g er  pr ef ers  t o  v ot e  i n  p ers o n  b e c a us e  h er  v ar yi n g  m us c ul ar  
str e n gt h  pr o d u c es  i n c o nsist e nt  si g n at ur e s,  w hi c h  si g nifi c a ntl y  
c o ntri b ut es t o b all ot r ej e cti o n.  Aft er S. B. 1’s e n a ct m e nt, “ all of ” 
Lit zi n g er’s assist a nts e x pr ess e d t h at t h e y w er e “ u n c o mf ort a bl e t a ki n g 
t h e o at h ” a n d d e cli n e d t o pr o vi d e b all ot assist a n c e.   

•  Cr o wt h er  h as  a  pr o gr essi v e  n e ur o m us c ul ar  dis e as e  a n d  r e q uir es  a  
p ers o n al assist a nt t o p erf or m d ail y a cti viti es.  S h e st o p p e d r e q u esti n g 
t h at  h er  assist a nts  a c c o m p a n y  h er  t o  v ot e  b e c a us e  s h e  “ w o ul d  b e  
m ortifi e d . . . if [t h e assist a nts] w er e t o g et i n tr o u bl e j ust f or h el pi n g ” 
h er.   

 T h e m aj orit y p ass es o v er t his t esti m o n y a n d d e cl ar es t h at a n y “f e ars 

of  b ei n g  pr os e c ut e d  u n d er  t h e  O at h  Pr o visi o n  w er e  b as e d  o n  p ur e  

s p e c ul ati o n. ”  A nte at 1 4.  A c c or di n g t o t h e m aj orit y, “[ a] n y ar g u m e nt t h at 

a n assist or mi g ht b e pr os e c ut e d u n d er t h e pr o visi o n d e p e n ds o n a ‘f a n cif ul’ 

a n d  ‘ hi g hl y  att e n u at e d  c h ai n  of  p ossi biliti es’  i n a d e q u at e  t o  s u p p ort 

st a n di n g. ”  I d. ( q u oti n g Te x as St ate L U L A C v. Elf a nt , 5 2 F. 4t h 2 4 8, 2 5 7 ( 5t h 

Cir. 2 0 2 2)).  I p art w a y s f or f o ur c o n n e ct e d r e as o ns.   

 T o st art, t h e m aj orit y o v erl o o ks t h e v a g ari es t h at S. B. 1 i nj e cts i nt o t h e 
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O at h Pr o vi si o n.  F or o n e, t h e pr o visi o n r e q uir e s assist ors t o c ertif y, i n pr es e nt 

ti m e, c o m pli a n c e wit h a pr os p e cti v e e v e nt of i n d efi nit e d ur ati o n (t h at t h e y 

will n ot “ c o m m u ni c at e i nf or m ati o n a b o ut h o w t h e v ot er h as v ot e d t o a n ot h er 

p ers o n ”).  A n ot h er p ort i o n, w hi c h r e q uir es a n assist or t o c ertif y t h at t h e y 

“ di d  n ot  c o er c e  or  pr ess ur e ”  a  v ot er,  n e c essit at es  i nsi g ht  i nt o  or  

c o nfir m ati o n of  a n ot h er  p ers o n’s  st at e of  mi n d.  L at er  i n t his  o pi ni o n,  I  

f urt h er d et ail t h e v a g u e n ess c o n c er ns t h at att e n d t h es e pr o visi o ns.  See p ost 

at  4 2 – 4 3.  B ut  bl u ntl y  st at e d,  s o m e of  S. B. 1’s  a d diti o ns  s o w s u bst a nti al 

a m bi g uit y i nt o t h e O at h its elf — c a usi n g c o nf usi o n a m o n g assist ors as t o w h at 

t h e y ar e c ertif yi n g t o, a n d d et erri n g t h e m fr o m s er vi n g t h os e l ess f ort u n at e.   

 S e c o n d, t h e m aj orit y i n c orr e ctl y c a bi ns t h e Ar c m e m b ers’ c o n c er n as 

m er el y a “f e ar[] of b ei n g pr os e c ut e d. ”  A nte  at 1 4.  E a c h m e m b er r ais e d 

c o n c er ns r el at e d t o a b ur d e ns o m e i n v esti g ati o n a n d r el at e d or d e als.  N u n e z 

L a n dr y, f or e x a m pl e, w orri e d of “j e o p ar d y ” t o h er p art n er, w hil e Cr o wt h er 

s p o k e of p ossi bl e “tr o u bl e ” t h at h er assist a nts c o ul d e n c o u nt er.   

 T hir d, t h e h y p ot h eti c al “ c h ai n of p ossi biliti es ” b et w e e n assist a n c e 

a n d  i n v esti g ati o n  or  pr os e c uti o n — a  c h ai n  li n k  t h at  t h e  m aj orit y  f ails  t o  

pr off er — is n ot att e n u at e d at all.  C o nsi d er t his str ai g htf or w ar d r e a di n g: 

1.  a n i n di vi d u al assists t h e v ot er a n d s w e ars t h e r e vis e d O at h;  

2.  s o m e o n e is s us pi ci o us a n d r e p orts t h e assist or t o t h e a ut h oriti es;  

3.  t h e S e cr et ar y of St at e’s offi c e i n v esti g at es a n d c o nt e m pl at es r ef erri n g 

t h e m att er t o a l o c al pr os e c ut or.   

 F o urt h, t h e m aj orit y errs i n c o n cl u di n g t h at f e ars of pr os e c uti o n o v er 

t h e O at h Pr o visi o n ar e “ b as e d o n p ur e s p e c ul ati o n ” b e c a us e n o a ssist ors 

r e pr es e nt e d t h at t h e y “ w er e pl a n ni n g t o vi ol at e t h e r e vis e d o at h ( or w er e 

li k el y t o d o s o). ”  A nte at 1 4.  B ut n ot hi n g i n t h e S u pr e m e “ C o urt’s d e cisi o ns 

r e q uir es a pl ai ntiff w h o wis h es t o c h all e n g e t h e c o nstit uti o n alit y of a l a w t o 

c o nf ess  t h at  h e  will  i n  f a ct  vi ol at e  t h at  l a w. ”   S us a n  B.  A nt h o n y  List  v.  
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Drie h a us , 5 7 3 U. S. 1 4 9, 1 6 3 ( 2 0 1 4).  M or e o v er, T e x as h as n ot dis cl ai m e d 

pr os e c uti o n:  it  “ h as  n ot  ar g u e d  t o  t his  [ c] o urt  t h at  pl ai ntiffs  will  n ot  b e  

pr os e c ut e d if t h e y d o w h at t h e y s a y t h e y wis h t o d o. ”  H ol der v. H u m a nit ari a n 

L. Pr oject , 5 6 1 U. S. 1, 1 6 ( 2 0 1 0).  A n d S. B. 1 h as o nl y b e e n i n eff e ct si n c e 2 0 2 2.  

See C o ns u mer D at a I n d us. Ass' n v. Te x as t hr o u g h P a xt o n , N o. 2 1-5 1 0 3 8, 2 0 2 3 

W L 4 7 4 4 9 1 8, at * 5 ( 5t h Cir. J ul y 2 5, 2 0 2 3) ( p er c uri a m) (fi n di n g a cr e di bl e 

t hr e at of e nf or c e m e nt i n p art b e c a us e t h e st at ut e w as “ e n a ct e d less t h a n fi ve 

ye ars a g o ”).  M ost i m p ort a ntl y, t h e m aj orit y o v erl o o ks t h e distri ct c o urt’s 

fi n di n g t h at t h e Att or n e y G e n er al h as alr e a d y b e e n p urs ui n g all e g ati o ns of  

“ assist a n c e fr a u d ( p ur p ort e dl y t ar g et e d b y [ all t h e] c h all e n g e d pr o visi o ns). ”   

 At b ott o m, t h e q u esti o n at t h e st a n di n g p h as e is w h et h er t h e Ar c’s 

m e m b ers h a v e d e m o nstr at e d a n o n -s p e c ul ati v e t hr e at of f ut ur e i nj ur y fr o m 

S. B. 1.  I n m y vi e w, t h e y h a v e, a n d t h e Ar c h as ass o ci ati o n al st a n di n g t o 

c h all e n g e t h e O at h Pr o visi o n.   

  B.  Di s cl o s u r e P r o vi si o n s  

 F o ur  or g a ni z ati o ns — D S T a n d  t h e  L U P E Pl ai ntiffs  ( L U P E , 

M A B A , a n d F I E L ) —c h all e n g e t h e c o m bi n ati o n of t h e O at h a n d Dis cl os ur e 

Pr o visi o ns.   T h e  di stri ct  c o urt  f o u n d  t h at  e a c h  gr o u p  p os s ess e d  

or g a ni z ati o n al  st a n di n g  b e c a us e  t h e y  “ h a v e  h a d  diffi c ult y  r e cr uiti n g  

m e m b ers t o pr o vi d e v oti n g assist a n c e s er vi c es d u e t o t h e t hr e at of c ri mi n al 

s a n cti o ns  u n d er  S. B.  1  .  .  .  a n d  s o m e  m e m b ers  h a v e  st o p p e d  pr o vi di n g  

assist a n c e alt o g et h er. ”  T h e m aj orit y, f or a m ultit u d e of r e as o ns, a nte  at 9 –

1 3, c o n cl u d es t h at n o or g a ni z ati o n h as a c o g ni z a bl e i nj ur y.  I a g ai n p art w a ys 

wit h m y c oll e a g u es.   

   1.  D elt a Si g m a T h et a  

 D elt a Si g m a T h et a a d v a n c es t hr e e t h e ori es of or g a ni z ati o n al st a n di n g: 

t h e dis cl os ur es ( 1) “i m p air D S T ’s a bilit y t o pr o vi d e i n -p ers o n a n d m ail -

b all ot assist a n c e ” b y c hilli n g “ w o ul d -b e v ol u nt e ers [ w h o] ar e w ar y a b o ut 
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ri s ki n g cri mi n al li a bilit y, ” ( 2) “ dir e ctl y r e g ul at e D S T ’s assist a n c e t o v ot ers ” 

b y r e q uiri n g v ol u nt e ers t o m a k e s p e cifi c dis cl os ur es a n d o at hs, a n d ( 3) f or c e 

t h e  or g a ni z ati o n  “t o  d e di c at e  r es o ur c es  t o  r es p o n d  t o  t h e  Assist a n c e  

R estri cti o ns. ”  T h e or g a ni z ati o n’s m ost str ai g htf or w ar d p at h t o  st a n di n g  

c o m es t hr o u g h t h e fi n al t h e or y: r es o ur c e di v er si o n.  D uri n g t h e b e n c h tri al, 

D S T ’s S o ci al A cti o n St at e C o or di n at or, S h ar o n W at ki ns J o n es, t estifi e d t h at 

as a r es ult of S. B. 1, t h e D S T H o ust o n c h a pt er w as f or c e d t o i n cr e as e its 

b u d g et  f or  “ v ot er  r e gistr ati o n  dri v es  a n d  m o bili z ati o n  eff orts ”  t o  e ns ur e  

“ a d d e d tr ai ni n g a n d e n h a n c e d e d u c ati o n. ”  S h e als o n ot e d t h at b ef or e S. B. 

1’s e n a ct m e nt, D S T w as a bl e t o f o c us “ 1 0 0 p er c e nt ” of its ti m e o n v ot er 

r e gistr ati o n a n d m o bili z ati o n, b ut “[ a]ft er S. B. 1, pr o b a bl y 5 0 p er c e nt of t h at 

ti m e ” w as n o w dir e ct e d t o w ar d e d u c ati o n eff orts.   

T his  is  a n  i nj ur y  i nfli ct e d  t hr o u g h  t h e  di v ersi o n  of  r es o ur c es.   

C o nsi d er t h e n u m b ers t h at J o n es pr o vi d e d: pri or t o S. B. 1, D S T ’s H o ust o n 

c h a pt er  d e di c at e d  a b o ut  “ 1 0 0  p er c e nt ”  of  v ol u nt e er  h o urs  a n d  b u d g et  

t o w ar d v ot er r e gistr ati o n a n d m o bili z ati o n.  Aft er S. B. 1, t h e c h a pt er h a d t o 

i n cr e as e its f u n di n g f or t h e s a m e f u n cti o ns— a n d di v ert h alf of t h at b u d g et 

t o w ar d e d u c ati o n eff ort s.  T h at diff er e nti al, es p e ci all y w h e n m ulti pli e d b y t h e 

n u m b er  of  D S T c h a pt ers  a cr oss  T e x as,  is  “ m or e t h a n  [t h e]  i d e ntifi a bl e 

trifl e ”  n e e d e d  t o  all e g e  a n  i nj ur y.   F o wler ,  1 7 8  F. 3 d  at  3 5 8  ( q u ot ati o n  

o mitt e d); see als o O C A-Gre ater H o ust o n , 8 6 7 F. 3 d at 6 1 2 (fi n di n g s uffi ci e nt 

i nj ur y f or a n or g a ni z ati o n t h at “ c ali br at e d its o utr e a c h eff orts t o s p e n d e xtr a 

ti m e a n d m o n e y e d u c ati n g its m e m b ers a b o ut [ u p d at e d] T e x as pr o visi o ns, ” 

e v e n t h o u g h t h at “i nj ur y w as n ot l ar g e ”).   

T h e m aj orit y dis miss es t h es e c o n c er ns b y ass erti n g t h at “‘[ d]i v erti n g 

.  .  .  r es o ur c es  i n  r es p o ns e  t o  a  d ef e n d a nts’  a cti o ns’  d o es  n ot  est a blis h  

st a n di n g. ”  A nte at 1 1 ( q u oti n g F D A v. Alli a nce f or Hi p p ocr atic Me dici ne , 6 0 2 

U. S.  3 6 7,  3 9 5  ( 2 0 2 4)).   B ut  Alli a nce  f e at ur e d  a  w h oll y  disti n g uis h a bl e  

r es o ur c e di v ersi o n cl ai m.  T h e m e di c al ass o ci ati o ns i n t h at c as e ar g u e d t h at 
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t h e y w er e i nj ur e d b e c a us e t h e y h a d t o e x p e n d r es o ur c es t o dr aft p etiti o ns a n d 

e n g a g e i n a d v o c a c y a g ai nst t h e F D A ’s mif e prist o n e r e g ul ati o ns.  Alli a nce , 

6 0 2 U. S. at 3 9 4.  T h e S u pr e m e C o urt r ej e ct e d t h at t h e or y, e x pl ai ni n g t h at a n 

or g a ni z ati o n “ c a n n ot s p e n d its w a y i nt o st a n di n g ” b y di v erti n g r es o ur c es t o 

e x pr ess  dis a gr e e m e nt  wit h  a  g o v er n m e nt’s  a cti o ns.   I d.  T h e Alli a nce 

ass o ci ati o ns’ s elf -i nfli ct e d i nj ur y is f ar diff er e nt fr o m t h e i nj ur y t h at D S T 

a n d ot h er or g a ni z ati o ns h a v e s uff er e d fr o m S. B. 1’s i m pl e m e n t ati o n.   

I nst e a d, D S T ’s i nj ur y m or e cl os el y r es e m bl es t h at s uff er e d b y t h e 

or g a ni z ati o n i n H a ve ns Re alt y C or p. v. C ole m a n , 4 5 5 U. S. 3 6 3 ( 1 9 8 2).  H a ve ns  

f e at ur e d a h o usi n g c o u ns eli n g or g a ni z ati o n ( “H O M E ”) t h at all e g e d t h at a 

l a n dl or d’s r a ci al st e eri n g pr a cti c es i nt erf er e d wit h its c o u ns eli n g s er vi c es.  

4 5 5  U. S.  at  3 7 9.   T h e  C o urt  h el d  t h at  H O M E ’s  c or e  f u n cti o n s  w er e  

“ p er c e pti bl y  i m p air e d, ”  a n d  t h at  i m p air m e nt  c o nstit ut e d  a  c o g ni z a bl e  

i nj ur y.  I d.  A n d Alli a nce r e affir m e d H a ve ns , e x pl ai ni n g t h at or g a ni z ati o ns 

h a v e st a n di n g w h e n a d ef e n d a nt’s a cti o ns “ dir e ctl y aff e ct[] a n d i nt erf er e[] 

wit h [t h eir] c or e b usi n e ss a cti viti es. ”  6 0 2 U. S. at 3 9 5.   

T his c o urt als o a p pli e d H a ve ns  i n O C A -Gre ater H o ust o n : w e h el d t h at 

a n o n pr ofit or g a ni z ati o n h a d st a n di n g t o c h all e n g e a T e x as l a w t h at li mit e d 

t h e p o ol of assist ors f or v ot ers t h at h a d li mit e d E n glis h pr ofi ci e n c y.  8 6 7 F. 3 d 

at 6 1 2 – 1 4.  T h er e, t h e or g a ni z ati o n ass ert e d, a n d w e r e c o g ni z e d, a n i nj ur y 

ass o ci at e d  wit h  “ a d diti o n al  ti m e  a n d  eff ort  s p e nt  e x pl ai ni n g  t h e  T e x as  

pr o visi o ns at iss u e t o li mit e d E n glis h pr ofi ci e nt v ot ers. ”  I d. at 6 1 0.  T h e s a m e 

is tr u e h er e: D S T ’s missi o n is t o e m p o w er t h e c o m m u niti es i t s er v es t hr o u g h 

s o ci al a cti o n.  S. B. 1 i n dis p ut a bl y i nt erf er es wit h t h at missi o n, a n d h as f or c e d 

D S T  t o e x p e n d a d diti o n al ti m e a n d eff ort a n d m ars h al fi n a n ci al r es o ur c es t o 

c o nti n u e its a cti viti es.  T his is a s uffi ci e nt i nj ur y f or or g a ni z ati o n al st a n di n g 

p ur p os es.   
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 2.  L U P E  

  T h e distri ct c o urt c o n cl u d e d t h at L U P E  h a d st a n di n g t o c h all e n g e 

t h e Dis cl os ur e Pr o visi o ns b e c a us e it str u g gl e d t o r e cr uit v ol u nt e ers i n t h e 

f a c e of S. B. 1’s t hr e at e n e d cri mi n al s a n cti o ns.  L U P E ’s e x e c uti v e dir e ct or, 

T o ni a C h a v e z C a m a c h o, t estifi e d t h at t h e a m e n d m e nts “fri g ht e n e d ” st aff 

a n d v ol u nt e ers a n d l e d s o m e t o “ c h o[ os e] t o n o l o n g er ” v ol u nt e er f or f e ar of 

m a ki n g mist a k es a n d r es ult a nt i n v esti g ati o n.  C a m a c h o als o e x pl ai n e d t h at 

t h e a m e n d m ents f or c e d its p ai d st aff t o t ur n a w a y m e m b ers w h o r e q u est e d  

v oti n g assist a n c e: “ h o w ar e w e g oi n g t o b e h el pi n g v ot ers w h e n n o w w e c o ul d 

b e cri mi n ali z e d f or d oi n g s o ? ”  St affi n g s h ort a g es, a n d t h e d e ni al of s er vi c es 

t o  i n di vi d u als  t h at  L U P E  us e d  t o  s u p p ort,  f ull y  c o nstit ut e  p er c e pti bl e  

i m p air m e nts o n t h e or g a ni z ati o n’s off eri n gs. 

 T h e m aj orit y c asts asi d e t h es e st affi n g l oss es a n d d e cl ar es t h at t h er e 

is “ n o cr e di bl e t hr e at t h at a n y assist ors will b e pr os e c ut e d f or vi ol ati n g t h e 

Dis cl os ur e Pr o visi o ns. ”  A nte at 1 0.  It, wit h o ut a n y e x pl a n ati o n, o v erri d es 

C a m a c h o’s  t esti m o n y  i n  f a v or  of  T e x as’  ass erti o n  t h at  a n y  f e ar  is  s elf -

i nfli ct e d a n d d e p e n d e nt “ o n a ‘ hi g hl y att e n u at e d c h ai n of p ossi biliti es.’ ”  I d. 

( q u oti n g Elf a nt ,  5 2  F. 4t h  at  2 5 7).   B ut  at  l e ast  wit h  r es p e ct  t o  L U P E ’s 

assisti n g  st aff  m e m b er s,  t h e  li k eli h o o d  of  i n v esti g ati o n  or  pr os e c uti o n  is  

s u bst a nti al b e c a us e t h e y ( 1) ar e c o m p e ns at e d a n d ( 2) li k el y h a v e n o f a mili al 

or c ar e gi v er r el ati o ns hi p t o a v ot er i n n e e d of assist a n c e.  A n y assist a n c e 

pr o vi d e d b y t h os e st aff m e m b ers w o ul d vi ol at e t h e C o m p e ns ati o n Pr o visi o ns; 

t h e Dis cl os ur e Pr o visi o ns w o ul d i d e ntif y vi ol ati n g assist ors.  A n d as f or t h e 

or g a ni z ati o n’s  l oss  of  v ol u nt e ers,  I  dis a gr e e  t h at  t h e  f e ars  of  v ol u nt e er s  

c o nstit ut e “ b as el ess s p e c ul ati o n a b o ut f ut ur e pr os e c uti o ns ” f or t h e s a m e 

r e as o ns dis c uss e d i n t h e a n al ysis o n t h e Ar c’s st a n di n g.  A nte at 1 0.   

   3.  M A B A  

 T h e m aj orit y’s o m ni b u s r ej e cti o n of st a n di n g als o a p pli es t o M A B A .  
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B ef or e t h e distri ct c o urt, M A B A ’s Pr esi d e nt, J a n a Ort e g a, t estifi e d t h at t h e 

or g a ni z ati o n w as “fi n di n g it h ar d er a n d h ar d er t o fi n d m e m b ers t h at ar e 

willi n g t o e d u c at e v ot er s, t o r e a c h o ut t o v ot ers, [ a n d] t o b e m or e i n v ol v e d i n 

o ur G et O ut t h e V ot e eff orts. ”  S h e s p e cifi e d t h at w h e n s h e p ut o ut a c all f or 

v ol u nt e ers,  “it’s  cri c k ets. ”   Ort e g a  a d diti o n all y  n ot e d  t h at  M A B A ’s 

m e m b ers s p o k e of f e ars t h at “ a n yt hi n g [] t h e y d o or m a y s a y t o b e i nt er pr et e d 

as pr ess uri n g a v ot er. ”  As f or t h e i m p a ct o n M A B A ’s a cti viti es, Ort e g a 

dis cl os e d  t h at  t h e  or g a ni z ati o n  w as  “tr yi n g  t o  st a y  t h e  s a m e  c o urs e  a n d  

m ai nt ai n t h e s a m e l e v el of a cti viti es, b ut, a g ai n, it is h ar d er a n d h ar d er t o fi n d 

v ol u nt e ers. ”  

 T h e m aj orit y’s c o n cl usi o n — t h at M A B A ’ s l oss of v ol u nt e ers is n ot 

a n i nj ur y — is p arti c ul arl y stri ki n g b e c a us e Ort e g a’s c o m m e nts o utli n e t h e 

iss u es  wit h  t h e  “ pr es s ur e ”  a d diti o n  t o  t h e  O at h  Pr o visi o n.   T h e  t er m  

eff e cti v el y r e q uir es t h e assist or — u n d er p e n alt y of p erj ur y — t o as c ert ai n t h e 

eff e ct of h er w or ds a n d a cti o ns o n t h e st at e of mi n d of a n ot h er p ers o n.  T h at 

m a y b e p ossi bl e i n s o m e c as es — a v ot er m a y e asil y v ol u nt e er t h at t h e y di d n ot 

f e el pr ess ur e d or c o er c e d.  B ut it is als o f or es e e a bl e t h at i n ot h er c as es, t h e 

r e vis e d o at h a m o u nts t o a r e q uir e m e nt t h at a n assist or p oss ess s u bst a nti al 

c o nfi d e n c e i n h er a bilit y t o r e a d t h e st at e of mi n d of t h e v ot er s h e is assisti n g.   

 R el at e dl y,  t h e  “ pr ess ur e  or  c o er c e ”  l a n g u a g e  f ails  t o  pr o vi d e  a n  

assist or wit h a st a n d ar d of c o n d u ct t o w hi c h s h e is c ertif yi n g c o m pli a n c e.  I n 

C o ates v. Cit y of Ci nci n n ati , f or e x a m pl e, t h e S u pr e m e C o urt i n v ali d at e d a n 

or di n a n c e t h at o utl a w e d c o n d u ct t h at w as “ a n n o yi n g t o p ers o ns p assi n g b y ” 

b e c a us e “[ c] o n d u ct t h at a n n o ys s o m e p e o pl e d o es n ot a n n o y ot h ers. ”  4 0 2 

U. S.  6 1 1,  6 1 4  ( 1 9 7 1).   M or e  r e c e ntl y,  t h e  El e v e nt h  Cir c uit  str u c k,  o n  

v a g u e n ess gr o u n ds, a Fl ori d a st at ut e t h at pr o hi bit e d “ e n g a gi n g i n a n y a cti vi t y 

wit h t h e i nt e nt t o i nfl u e n c e or eff e ct of i nfl u e n ci n g a v ot er. ”   Le a g ue of W o me n 

V oters of Fl a. I nc. v. Fl a. Sec’ y of St ate , 6 6 F. 4t h 9 0 5, 9 4 4 ( 1 1t h Cir. 2 0 2 3).  

O ur sist er cir c uit r e as o n e d t h at e v e n if t h e st at ut e d efi n e d w h at “i nfl u e n c e ” 
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w a s,  t h at  f a ct  di d  n ot  “ b est o w  t h e  a bilit y  t o  pr e di ct  w hi c h  a cti o ns  will  

i nfl u e n c e a v ot er. ”  I d. at 9 4 7.  A n d it n ot e d t h at “[i]f t h e b est — or p er h a ps 

o nl y — w a y t o d et er mi n e w h at a cti vit y h as t h e ‘ eff e ct of i nfl u e n ci n g’ a v ot er 

is t o as k t h e v ot er, t h e n t h e q u esti o n of w h at a cti vit y h as t h at eff e ct is a 

‘ w h oll y  s u bj e cti v e  j u d g m e nt[]  wit h o ut  st at ut or y  d e fi niti o n[],  n arr o wi n g  

c o nt e xt, or s ettl e d l e g al m e a ni n g[].’ ”  I d. ( q u ot ati o n o mitt e d).    

 Es p e ci all y i n t h e c o nt e xt of cri mi n al st at ut es, “[ u] n c ert ai n m e a ni n gs 

i n e vit a bl y l e a d citi z e ns t o ‘st e er f ar wi d er of t h e u nl a wf ul z o n e’ t h a n if t h e 

b o u n d ari es of t h e f or bi d d e n ar e as w er e cl e arl y m ar k e d. ”  Gr a y ne d v. Cit y of 

R oc kf or d , 4 0 8 U. S. 1 0 4, 1 0 9 ( 1 9 7 2) ( cit ati o n o mitt e d).  T esti m o n y eli cit e d 

d uri n g t h e b e n c h tri al c o nfir m e d S. B.  1’s c hilli n g eff e ct: i n a d diti o n t o t h e 

“ cri c k ets ” t h at Ort e g a r e c ei v e d i n r es p o ns e t o v ol u nt e er r e q u ests, a c o u nt y 

el e cti o ns a d mi nistr at or t estifi e d t h at t h e “ pr ess ur e ” c ertifi c ati o n w as “ v a g u e 

e n o u g h w h er e . . . [ assist ors] mi g ht b e c o n c er n e d t h at t h e y ar e g oi n g t o vi ol at e 

t h e o at h if t h e y si g n e d it. ”  T h e m aj orit y’s c urs or y dis miss al of t h es e f e ars as 

“ p u z zli n g ” a n d i ns uffi ci e nt f or st a n di n g p ur p os es, fli es i n t h e f a c e of n ot o nl y 

t his e vi d e n c e, b ut als o, v a g u e n ess pri n ci pl es.  A nte at 1 4.  

   4.  FI E L  

 L astl y, t h e m aj orit y c o n cl u d es t h at F I E L  l a c ks a s uffi ci e nt i nj ur y.  

D uri n g  t h e  b e n c h  tri al,  t h e  or g a ni z ati o n’s  E x e c uti v e  Dir e ct or,  C es ar  

Es pi n os a, t estifi e d t h at as a r es ult of t h e O at h a n d Dis cl os ur e Pr o visi o ns, t h e 

or g a ni z ati o n  e x p eri e n c e d  “ a  si g nifi c a nt  n u m b er  i n  dr o p -offs  f or  p e o pl e  

v ol u nt e eri n g  t o  h el p  o ut  wit h ”  i n -p ers o n  v ot er  assist a n c e  t as ks.   H e  

q u a ntifi e d t h at t h e l oss i n v ol u nt e ers w as a b o ut 7 5 %: “t e a ms of [t w e nt y -f o ur] 

d wi n dl e d d o w n li k e … t e a ms of si x. ”  Es pi n os a t estifi e d t h at F I E L ’s “ a bility 

t o a c hi e v e [its] missi o n ” w as s o hi n d er e d t h at it di d n ot a nti ci p at e or g a ni zi n g 

a n y  i n -p ers o n  v ot er  assist a n c e  eff orts  b e c a us e  of  “ d wi n dli n g  n u m b ers  of  

p e o pl e w h o  ar e willi n g  t o  v ol u nt e er. ”   F or  t h e r e as o ns  dis c uss e d  a b o v e, 
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F I E L ’s l oss i n v ol u nt e ers — t o t h e p oi nt w h er e it c a n n ot f e asi bl y c o nti n u e t o 

or g a ni z e i n -p ers o n v ot er assist a n c e eff orts — is a s uffi ci e nt i nj ur y f or st a n di n g 

p ur p os es. 

 T h o u g h t h e distri ct c o urt di d n ot dis c uss ass o ci ati o n al st a n di n g, FI E L 

r ais es t h e ar g u m e nt as a n alt er n ati v e p at h.  Es pi n os a t estifi e d t h at F I E L  h as 

“ m e m b ers  w h o  ar e  dis a bl e d  a n d  r e q uir e  as sist a n c e  w h e n  v oti n g, ”  a n d  

s p e cifi c all y i d e ntifi e d T o n y a R o dri g u e z as a m e m b er w h o v ot e d “i n p ers o n ” 

wit h a n assist a nt pri or t o S. B. 1’s e n a ct m e nt.  A c c or di n g t o Es pi n os a, “ aft er 

S. B. 1[, R o dri g u e z] v ot e d i n p ers o n [] wit h o ut a n assist er. ”  F or r e as o ns  

si mil ar t o t h os e dis c uss e d i n r el ati o n t o t h e Ar c’s aff e ct e d m e m b ers,  F I E L  

h as d e m o nstr at e d ass o ci ati o n al st a n di n g t o pr ess cl ai ms a g ai nst t h e O at h a n d 

Dis cl os ur e Pr o visi o ns.  

V.  M e rit s  

 T ur ni n g  t o  t h e  m erits  of  S. B.  1,  t h e  m aj orit y  c o n cl u d es  t h at  t h e  

C o m p e ns ati o n Pr o visi o ns ar e n ot pr e e m pt e d b y S e cti o n 2 0 8 of t h e V oti n g 

Ri g hts A ct.  I dis a gr e e.   

 A.  S e cti o n 2 0 8 a n d P r e e m pti o n F r a m e w o r k  

 I n 1 9 6 5, C o n gr ess e n a ct e d t h e V oti n g Ri g hts A ct (t h e “V R A ”) t o 

f or bi d st at es fr o m e n a cti n g l a ws t h at a bri d g e d t h e ri g ht t o v ot e o n t h e b asis of 

r a c e.  S hel b y Ct y., Al a. v. H ol der , 5 7 0 U. S. 5 2 9, 5 3 7 ( 2 0 1 3).  N e arl y t w e nt y 

y e ars aft er t h e A ct’s p a ss a g e, C o n gr ess e x p a n d e d its c o v er a g e t o pr ot e ct t h e 

ri g ht t o v ot e a m o n g bli n d, dis a bl e d, a n d illit er at e p ers o ns.  S e cti o n 2 0 8 of t h e 

V R A  r e a ds: 

A n y  v ot er  w h o  r e q uir es  assist a n c e  t o  v ot e  b y  r e as o n  of  
bli n d n ess, dis a bilit y, or i n a bilit y t o r e a d or writ e m a y b e gi v e n 
assist a n c e b y a p ers o n of t h e v ot er’s c h oi c e, ot h er t h a n t h e 
v ot er’s e m pl o y er or a g e nt of t h at e m pl o y er or offi c er or a g e nt 
of t h e v ot er’s u ni o n.  
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5 2 U. S. C. § 1 0 5 0 8.  T h e cr u x of t his c as e is w h et h er S. B. 1 vi ol at es S e cti o n 

2 0 8  b e c a us e  it  dir e ctl y  r e g ul at es — a n d  r estri cts — a  q u alifi e d  v ot er’s  

e ntitl e m e nt t o “ assist a n c e b y a p ers o n of [t h eir] c h oi c e. ”  I d.  It d o es.   

First, fr o m a d efi niti o n al p ers p e cti v e, “ c h oi c e ” m e a ns “s el e cti o n ” or 

“ p o w er of c h o osi n g. ”  C h oice, M e r r i a m  W e b s t e r  ( o nli n e  e d.,  2 0 2 5).  

S e cti o n 2 0 8 pr o vi d es t h e v ot er, n ot t h e st at e, wit h t h e a ut o n o m y t o m a k e t h at 

c h oi c e.  A st at e t h at  dir e ctl y  li mits  t h e p o ol  of  assist ors  fr o m  w hi c h  t h e 

q u alifi e d v ot er s el e cts, i nfri n g es o n t h e c h oi c e t h at v ot er is e ntitl e d t o m a k e. 6    

 S e c o n d, t h e st at ut e alr e a d y s p e a ks t o t w o r estri cti o ns pl a c e d o n t h e 

v ot er’s c h oi c e.   A v ot er c a n n ot s el e ct (i) t h eir e m pl o y er, or a n a g e nt of t h at 

e m pl o y er, or (ii) a n offi c er or a g e nt of t h eir u ni o n.  “ W h er e C o n gr ess cr e at es 

s p e cifi c e x c e pti o ns t o a br o a dl y a p pli c a bl e pr o visi o n, t h e ‘ pr o p er i nf er e n c e 

. . .  is  t h at  C o n gr ess  c o nsi d er e d  t h e  iss u e  of  e x c e pti o ns  a n d,  i n  t h e  e n d,  

li mit e d t h e st at ut e t o t h e o n es s et f ort h.’ ”  Me d. Ctr. P h ar m. v. M u k ase y , 5 3 6 

F. 3 d  3 8 3,  3 9 5  ( 5t h  Cir.  2 0 0 8)  ( ori gi n al  elli psis,  q u oti n g U nite d  St ates  v.  

J o h ns o n , 5 2 9 U. S. 5 3, 5 8 ( 2 0 0 0)).  P ut diff er e ntl y, “ w h e n C o n gr ess pr o vi d e d 

t h e t w o e x c e pti o ns ” t o o n e of its st at ut es, “it cr e at e d all t h e k e ys t h at w o ul d 

fit.   It  di d  n ot  a d diti o n all y  cr e at e  a  s k el et o n  k e y  t h at  c o ul d  fit  w h e n  

c o n v e ni e nt. ”  P ar a d a v. G arl a n d ,  4 8 F. 4t h 3 7 4,  3 7 7  ( 5t h Cir. 2 0 2 2)  ( p er  

c uri a m).  T h e m aj orit y’s o pi ni o n u n d er mi n es t his b asi c c a n o n of st at ut or y 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

6  T h e  R N C a n d I nt er v e n ors c ast S e cti o n 2 0 8’s t e xt as a n o p p ort u nit y, n ot a n 
o bli g ati o n.  It s p e cifi c all y p oi nts t o t h e i n c o n cl usi v e arti cl es t h at t h e st at ut e is fr a m e d i n: a 
v ot er “ m a y b e gi v e n assist a n c e b y a p ers o n of t h e v ot er’s c h oi c e. ”  5 2 U. S. C. § 1 0 5 0 8 
(e m p h as es a d d e d).  T h at i n v o k es o n e of t h e d efi niti o ns of “ m a y ” — “ us e d t o i n di c at e 
p ossi bilit y or pr o b a bilit y. ”  M a y , M erri a m W e bst er ( o nli n e e d., 2 0 2 5) (first d efi niti o n; i. e., 
“ W e m a y or m a y n ot g o t o t h e p ar k t o d a y. ”).  B ut t h e b ett er d efi niti o n, a n d t h e o n e t h at  
gi v es  f ull  m e a ni n g  t o  t h e  c o m pl et e  s e nt e n c e  a n d  t h e  ri g ht  it  pr ot e cts,  is  t h e  s e c o n d  
d efi niti o n of “ m a y ” — " h a v e p er missi o n t o ” or “ b e fr e e t o. ”  M a y , M erri a m W e bst er 
( o nli n e e d., 2 0 2 5) (s e c o n d d efi niti o n, i. e., “ y o u m a y g o n o w ”).   
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i nt er pr et ati o n.   

 T hir d, C o n gr ess’s i nt e nt i n p assi n g S e cti o n 2 0 8 is w ort h c o nsi d eri n g.  

T h e S e n at e J u di ci ar y C o m mitt e e’s R e p ort c o nfir ms t h at C o n gr ess w a nt e d 

eli gi bl e v ot ers t o g ai n assist a n c e fr o m a p ers o n of t h eir o w n c h o osi n g, wit h 

t w o e x c e pti o ns o nl y.  See ge ner all y S. R e p. N o.  9 7 -4 1 7 ( 1 9 8 2).  T h e R e p ort 

als o s p e a ks i n m a n d at or y t er ms: eli gi bl e v ot ers “ m ust b e p er mitt e d t o h a v e 

t h e assist a n c e of a p ers o n of t heir o w n c h oice . . . t o ass ur e m e a ni n gf ul v oti n g 

assist a n c e a n d t o a v oi d p ossi bl e i nti mi d ati o n or m a ni p ul ati o n of t h e v ot er.  T o 

d o ot h er wis e w o ul d d e n y t h es e v ot ers t h e s a m e o p p ort u nit y t o v ot e e nj o y e d 

b y all citi z e ns. ”  I d. at * 6 2 ( e m p h asis a d d e d).  A n d w hil e t h e m aj orit y dis c ar ds 

t h e  R e p ort’s  p ers u asi v e n ess,  ar g ui n g  t h at  n o  c o urt  h as  “ d e e m e d  it  

a ut h orit ati v e  as  t o  S e cti o n  2 0 8, ”  a nte at  2 6,  t h e  S u pr e m e  C o urt  h as  

“r e p e at e dl y r e c o g ni z e d t h at t h e a ut h orit ati v e s o ur c e f or l e gisl ati v e i nt e nt ” of 

t h e 1 9 8 2 V R A  a m e n d m e nts, i n cl u di n g S e cti o n 2 0 8, “li es i n t h e C o m mitt e e 

R e p orts o n t h e bill. ”  T h or n b ur g v. Gi n gles , 4 7 8 U. S. 3 0, 4 3 n. 7 ( 1 9 8 6).  

 T h e m aj orit y i nst e a d p osits t h at “ a pr es u m pti o n a g ai nst  pr e e m pti o n 

a p pli es i n t his c as e ” f or t w o c o n v er gi n g r e as o n s: ( 1) S. B. 1 c o n c er ns a st at e’s 

“ hist ori c p oli c e p o w er s i n a d mi nist eri n g el e cti o ns, ” a n d ( 2) “ pr e e m pti o n 

h er e  w o ul d  alt er  t h e  f e d er al -st at e  b al a n c e  of  p o w er. ”   A nte at  1 9.   It  

s u m m ari z es  t h at  pr e e m pti o n  c a n  e xist  “ o nl y  if  S e cti o n  2 0 8  e x pr ess es  

C o n gr ess’s ‘ cl e ar a n d m a nif est p ur p os e’ t o d o s o. ”  I d. ( q u oti n g De a n d a v. 

Becerr a , 9 6 F. 4t h 7 5 0, 7 6 1 ( 5t h Cir. 2 0 2 4)).   

 B ut t h at b ar is s atisfi e d h er e: C o n gr ess di d  i nt e n d f or t h e V R A  t o 

dis pl a c e st at e l a ws, a n d t h e S u pr e m e C o urt h as s p o k e n r e p e at e dl y t o t h at 

i nt e nt.  T h e V R A  “ a ut h ori z es f e d er al i ntr usi o n i nt o s e nsiti v e ar e as of st at e 

a n d l o c al p oli c y m a ki n g, ” a n d a c c or di n gl y “i m p os es s u bst a nti al ‘f e d er alis m 

c osts.’ ”  L o pe z v. M o ntere y C nt y ., 5 2 5 U. S. 2 6 6, 2 8 2 ( 1 9 9 9) (s e c o n d cit ati o n 

q u oti n g Miller v. J o h ns o n , 5 1 5 U. S., at 9 2 6).  “[ P]ri n ci pl es of f e d er alis m t h at 
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mi g ht ot h er wis e b e a n  o bst a cl e t o c o n gr essi o n al a ut h orit y ar e n e c ess aril y 

o v erri d d e n b y t h e p o w er t o e nf or c e t h e Ci vil W ar A m e n d m e nts, ” i n cl u di n g 

t h e  Fift e e nt h  A m e n d m e nt— t h e  c o nstit uti o n al  pr o visi o n  fr o m  w hi c h  t h e  

V R A  d eri v es its c o nstit uti o n alit y.  Cit y of R o me v. U nite d St ates , 4 4 6 U. S. 1 5 6, 

1 7 9 ( 1 9 8 0).  Si m pl y p ut, t h e V R A ’s “ p ur p os e w as t o cr e at e a g u ar a nt e e d 

ri g ht t o t h e v oti n g pr o c ess t h at c o ul d n ot b e n arr o w e d or li mit e d b y st at e 

l e gisl ati o n. ”  Dis a bilit y Rts. N. C ar oli n a v. N. C ar oli n a St ate B d. of Electi o ns , 

N o. 5: 2 1 -C V -3 6 1 -B O, 2 0 2 2 W L 2 6 7 8 8 8 4, at * 4 ( E. D. N. C. J ul y 1 1, 2 0 2 2).  

T h e m aj orit y’s c o ntr ar y a p pr o a c h i g n or es t h e r o b ust l e gisl ati v e hist or y a n d 

hist ori c al si g nifi c a n c e s urr o u n di n g t h e V R A .   

 B.  T h e C o m p e n s ati o n P r o vi si o n s  

 T ur ni n g  t o  t h e  pr o visi o ns  t h e ms el v es,  § §  6. 0 6  a n d  7. 0 4  pr o hi bit  

c o m p e ns ati o n i n e x c h a n g e f or assist a n c e wit h m ail -i n b all ots ( § 6. 0 6) a n d i n-

p ers o n i nt er a cti o ns i n t h e pr es e n c e of a b all ot ( § 7. 0 4).  T h es e pr o visi o ns ar e 

pr e e m pt e d b y S e cti o n 2 0 8 b e c a us e t h e y r estri ct t h e cl ass of eli gi bl e assist ors 

b e y o n d  t h e  c at e g ori e s  pr o hi bit e d  b y  t h e  st at ut e:  e m pl o y ers,  u ni o n  

r e pr es e nt ati v es,  a n d  t h eir  a g e nts.   S ai d  ot h er wis e,  t h e  C o m p e n s ati o n  

Pr o visi o ns ar e n ot o nl y e xtr at e xt u al, b ut als o “i nt erf er e[] wit h a n d fr ustr a t e[] 

t h e s u bst a nti v e ri g ht C o n gr ess cr e at e d ” u n d er S e cti o n 2 0 8 of t h e V R A .  

Fel der v. C ase y , 4 8 7 U. S. 1 3 1, 1 5 1 ( 1 9 8 8). 

 T o  r es c u e  t h e  C o m p e ns ati o n  Pr o visi o ns,  t h e  m aj orit y  r es orts  t o  

T e x as’ r ej oi n d er: t h e a bs ur dit y c a n o n.  A nte  at 2 0 – 2 2.  B ut “i nt er pr et ati o ns 

of  a  st at ut e  w hi c h  w o ul d  pr o d u c e  a bs ur d  r es ults  ar e  t o  b e  a v oi d e d  if  

alt er n ati v e  i nt er pr et ati o ns  c o nsist e nt  wit h  t h e  l e gisl ati v e  p ur p os e  ar e  

a v ail a bl e. ”   Griffi n v. Oce a nic C o ntr act ors, I nc .,  4 5 8  U. S.  5 6 4,  5 7 5  ( 1 9 8 2)  

( citi n g  c as es).   M or e o v er,  wi el di n g  t h e  c a n o n  as  a  c u d g el  “s o  n e arl y  

a p pr o a c h es t h e b o u n d ar y b et w e e n t h e e x er cis e of t h e j u di ci al p o w er a n d t h at 

of t h e l e g isl ati v e p o w er as t o c all r at h er f or gr e at c a uti o n a n d cir c u ms p e cti o n 
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i n or d er t o a v oi d us ur p ati o n of t h e l att er. ”  Cr o o ks v. H arrels o n , 2 8 2 U. S. 5 5, 

6 0 ( 1 9 3 0) ( cit ati o n o mitt e d).  Tr a diti o n all y, t h e r e m e d y f or “ mis c hi e v o us, 

a bs ur d,  or  ot h er wis e  o bj e cti o n a bl e ”  st at ut or y  o ut c o m es  “li es  wit h  t h e  

l a w m a ki n g a ut h orit y, a n d n ot wit h t h e c o urts. ”  I d.  

 T h e c a n o n’s utilit y f or S. B. 1 is f urt h er di mi nis h e d w h e n c o nsi d eri n g 

t h e  m aj orit y’s  h y p ot h eti c als— w hi c h  it  c o n c e d es  ar e  “ a bs ur dit y  u p o n  

a bs ur dit y. ”  A nte  at 2 1.  T h e m aj orit y first i d e ntifi es st at e l a ws t h at pr e v e nt 

el e cti o n w or k ers a n d c a n di d at es fr o m s er vi n g as assist ors.  I d. ( citi n g l a ws 

fr o m f o ur st at es).  B ut t h os e e x a m pl es c o m p ort wit h S e cti o n 2 0 8’s l e gisl ati v e 

hist or y: as o ur c as el a w d e m o nstr at es, pri or t o 1 9 8 2, s o m e st at es o nl y all o w e d 

v ot ers  t o  r e c ei v e  assist a n c e  fr o m  p oll  offi ci als.   Gil m ore  v.  Gree ne  C nt y.  

De m ocr atic P art y E xec. C o m m ., 4 3 5 F. 2 d 4 8 7, 4 8 9 ( 5t h Cir. 1 9 7 0).  T h e S e n at e 

R e p ort e x pl ai ns t h at C o n gr ess a d o pt e d a diff er e nt a p pr o a c h — all o wi n g v ot ers 

t o  s el e ct  t h eir  o w n  assist ors— b e c a us e  “ h a vi n g  assist a n c e  pr o vi d e d  b y  

el e cti o n offi ci als . . . i nfri n g es u p o n [ a v ot er’s] ri g ht t o a  s e cr et b all ot a n d c a n 

dis c o ur a g e m a n y fr o m v oti n g f or f e ar of i nti mi d ati o n or l a c k of pri v a c y. ”  S. 

R e p. N o.  9 7 -4 1 7 at * 6 2 n. 2 0 7.  It is t elli n g t h at T e x as, t h e I nt er v e n ors, a n d 

t h e m aj orit y c a n n ot off er a n y a ut h or it y, t e xt u al or l e gisl ati v e, i n s u p p ort of 

t h e C o m p e ns ati o n Pr o visi o ns.  C a n di dl y, it d o es n ot e xist.    

T h e m aj orit y als o s u g g ests t h at if S. B. 1 w as pr e e m pt e d b y S e cti o n 

2 0 8, T e x as w o ul d b e p o w erl ess t o st o p a v ot er fr o m s el e cti n g a n assist or ( 1) 

“ c arr yi n g a Gl o c k, ” ( 2) “ h ol di n g a c a n di d at e’s si g n, ” or ( 3) “i n pris o n. ”  

A nte at 2 1.  Y et e xisti n g r estri cti o ns — l e g al or pr a cti c al— alr e a d y pr e v e nt 

s u c h i n di vi d u als fr o m e nt eri n g p olli n g pl a c es.  See, e. g. , T e x. P e n a l C o d e 

§  4 6. 0 3 ( a)  ( b arri n g  fir e ar ms  at  p olli n g  pl a c es);  T e x.  E l e c.  C o d e  §  

6 1. 0 0 3 ( a), ( b)( 1) ( b a n ni n g el e cti o n e eri n g i nsi d e a n d i n cl os e pr o xi mit y t o a 

v oti n g sit e); Ar k a ns as U nite d v. T h urst o n , 6 2 6 F. S u p p. 3 d 1 0 6 4, 1 0 8 7 ( W. D. 

Ar k. 2 0 2 2), re v’ d o n alter n ati ve gr o u n ds , N o. 2 2-2 9 1 8, 2 0 2 5 W L 2 1 0 3 7 0 6 ( 8t h 

Cir. J ul y 2 8, 2 0 2 5) ( “ A n d a n i n c ar c er at e d p ers o n w o ul d n ot b e a bl e [t o] assist 
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at t h e p olli n g pl a c e f or r e as o ns t h at ar e c o m pl et el y u nr el at e d t o [ a st at e’s] 

el e cti o ns l a ws. ”).  T h e m aj orit y r es p o n ds t o t his o b vi o us disti n cti o n wit h 

fli p p a nt  s o p histr y:  it  “s e e[s]  n o  diff er e n c e ”  b e c a us e  “t h e  l att er  r estri cts  

assist ors i n pr e cis el y t h e s a m e w a y as t h e f or m er. ”  A nte at 2 1 n. 1 7.  B ut t h e 

disti n cti o n  is  c o m m o ns e ns e:  t h e  fir e ar m,  el e cti o n e eri n g,  a n d  pris o n er  

h y p ot h eti c als c o n c er n g e n er al r estri cti o ns t h at pr e v e nt a n i n di vi d u al fr o m 

e nt eri n g a p olli n g pl a c e a n d r e n d eri n g assist a n c e i n t h e first pl a c e.  S. B. 1, o n 

t h e ot h er h a n d, dir e ctl y r e g ul at es t h e p o ol of eli gi bl e assist ors b y t a c ki n g o n 

a n assist or -e x cl usi v e r e q uir e m e nt t h at t h os e i n di vi d u als m ust w or k wit h o ut 

c o m p e ns ati o n.   

O n e fi n al p oi nt is w ort h n oti n g: f or all t h at t h e m aj orit y s a ys a b o ut h o w 

S. B. 1 is p er missi bl e, it s a ys littl e a b o ut w h at r e m ai ns of S e cti o n 2 0 8.  At b est, 

it fr a m es S e cti o n 2 0 8 as a “ g u ar a nt e e[] ” f or eli gi bl e v ot ers t o r e c ei v e “ h el p 

fr o m a p ers o n of t h eir c h oi c e, w hil e als o all o wi n g st at es t o s u p eri nt e n d v ot er 

assist a n c e. ”  A nte at 2 2 ( cl e a n e d u p).  B ut t h at n e b ul o us st at e m e nt off ers 

littl e  cl arit y  f or  v ot ers  w h o  n e e d  assist a n c e  i n  c asti n g  t h eir  b all ot.   T h e  

m aj orit y’s  li miti n g  pri n ci pl e  is,  eff e cti v el y,  “I  k n o w  it  w h e n  I  s e e  it. ”   

J ac o bellis v. O hi o , 3 7 8 U. S. 1 8 4, 1 9 7 ( 1 9 6 4) ( St e w art, J., c o n c urri n g).  T h at 

c o n cl usi o n bli n ds its elf t o t h e p ur p os e of S e cti o n 2 0 8: e ns uri n g t h at t h os e l ess 

f ort u n at e h a v e a c c ess t o t h e assist or of t h eir c h oi c e w h e n t h e y el e ct t o e n g a g e 

i n o ur d e m o cr ati c tr a diti o n. 

*  *  * 

I r es p e ctf ull y diss e nt. 
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E n c l o s e d  i s  a  c o p y  o f  t h e  c o u r t ’ s  d e c i s i o n .   T h e  c o u r t  h a s  e n t e r e d  
j u d g m e n t  u n d e r  F e d .  R .  A p p .  P .  3 6 .   ( H o w e v e r ,  t h e  o p i n i o n  m a y  y e t  
c o n t a i n  t y p o g r a p h i c a l  o r  p r i n t i n g  e r r o r s  w h i c h  a r e  s u b j e c t  t o  
c o r r e c t i o n . )  
 
F e d .  R .  A p p .  P .  3 9  t h r o u g h  4 1 ,  a n d  F e d .  R .  A p p .  P .  3 9 ,  4 0 ,  a n d  4 1  
g o v e r n  c o s t s ,  r e h e a r i n g s ,  a n d  m a n d a t e s .   F e d .  R .  A p p .  P .  4 0  r e q u i r e  
y o u  t o  a t t a c h  t o  y o u r  p e t i t i o n  f o r  p a n e l  r e h e a r i n g  o r  r e h e a r i n g  e n  
b a n c  a n  u n m a r k e d  c o p y  o f  t h e  c o u r t ’ s  o p i n i o n  o r  o r d e r .   P l e a s e  
r e a d  c a r e f u l l y  t h e  I n t e r n a l  O p e r a t i n g  P r o c e d u r e s  ( I O P ’ s )  f o l l o w i n g  
F e d .  R .  A p p .  P .  4 0  f o r  a  d i s c u s s i o n  o f  w h e n  a  r e h e a r i n g  m a y  b e  
a p p r o p r i a t e ,  t h e  l e g a l  s t a n d a r d s  a p p l i e d  a n d  s a n c t i o n s  w h i c h  m a y  
b e  i m p o s e d  i f  y o u  m a k e  a  n o n m e r i t o r i o u s  p e t i t i o n  f o r  r e h e a r i n g  e n  
b a n c .  
 
D i r e c t  C r i m i n a l  A p p e a l s .   F e d .  R .  A p p .  P .  4 1  p r o v i d e s  t h a t  a  m o t i o n  
f o r  a  s t a y  o f  m a n d a t e  u n d e r  F e d .  R .  A p p .  P .  4 1  w i l l  n o t  b e  g r a n t e d  
s i m p l y  u p o n  r e q u e s t .   T h e  p e t i t i o n  m u s t  s e t  f o r t h  g o o d  c a u s e  f o r  
a  s t a y  o r  c l e a r l y  d e m o n s t r a t e  t h a t  a  s u b s t a n t i a l  q u e s t i o n  w i l l  b e  
p r e s e n t e d  t o  t h e  S u p r e m e  C o u r t .   O t h e r w i s e ,  t h i s  c o u r t  m a y  d e n y  
t h e  m o t i o n  a n d  i s s u e  t h e  m a n d a t e  i m m e d i a t e l y .  
 
P r o  S e  C a s e s .   I f  y o u  w e r e  u n s u c c e s s f u l  i n  t h e  d i s t r i c t  c o u r t  
a n d / o r  o n  a p p e a l ,  a n d  a r e  c o n s i d e r i n g  f i l i n g  a  p e t i t i o n  f o r  
c e r t i o r a r i  i n  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  y o u  d o  n o t  n e e d  t o  
f i l e  a  m o t i o n  f o r  s t a y  o f  m a n d a t e  u n d e r  F e d .  R .  A p p .  P .  4 1 .   T h e  
i s s u a n c e  o f  t h e  m a n d a t e  d o e s  n o t  a f f e c t  t h e  t i m e ,  o r  y o u r  r i g h t ,  
t o  f i l e  w i t h  t h e  S u p r e m e  C o u r t .  
 
C o u r t  A p p o i n t e d  C o u n s e l .   C o u r t  a p p o i n t e d  c o u n s e l  i s  r e s p o n s i b l e  
f o r  f i l i n g  p e t i t i o n ( s )  f o r  r e h e a r i n g ( s )  ( p a n e l  a n d / o r  e n  b a n c )  a n d  
w r i t ( s )  o f  c e r t i o r a r i  t o  t h e  U . S .  S u p r e m e  C o u r t ,  u n l e s s  r e l i e v e d  
o f  y o u r  o b l i g a t i o n  b y  c o u r t  o r d e r .   I f  i t  i s  y o u r  i n t e n t i o n  t o  
f i l e  a  m o t i o n  t o  w i t h d r a w  a s  c o u n s e l ,  y o u  s h o u l d  n o t i f y  y o u r  c l i e n t  
p r o m p t l y ,  a n d  a d v i s e  t h e m  o f  t h e  t i m e  l i m i t s  f o r  f i l i n g  f o r  
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r e h e a r i n g  a n d  c e r t i o r a r i .   A d d i t i o n a l l y ,  y o u  M U S T  c o n f i r m  t h a t  
t h i s  i n f o r m a t i o n  w a s  g i v e n  t o  y o u r  c l i e n t ,  w i t h i n  t h e  b o d y  o f  y o u r  
m o t i o n  t o  w i t h d r a w  a s  c o u n s e l .   
 
T h e  j u d g m e n t  e n t e r e d  p r o v i d e s  t h a t  A p p e l l e e s  p a y  t o  A p p e l l a n t s  t h e  
c o s t s  o n  a p p e a l .   A  b i l l  o f  c o s t  f o r m  i s  a v a i l a b l e  o n  t h e  c o u r t ’ s  
w e b s i t e  w w w . c a 5 . u s c o u r t s . g o v .  
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