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DEPARTMENT OF THE TREASURY;
UNITED STATES OF AMERICA,
Defendants.
ORDER

The Defendants in their “Emergency Motion for a Written Order on Motion for
Temporary Restraining Order” (ECF No. 18) have stated that:

Defendants are expeditiously attempting to comply with the Court’s
order while also considering whether any emergency relief is required.
Given the operational difficulties set forth in Defendants’ declaration,
Doc. No. 14-2, clarity as to the Court’s ruling is critical to ensure that
Defendants can comply with the Court’s order while avoiding an
operational collapse as described in that declaration.

ECF No. 18 at 2. Also, the President of the United States stated Friday evening
that:
I do not want Americans to go hungry . . . [I] ask the Court to clarify how
we can legally fund SNAP as soon as possible. . .. If we are given the
appropriate legal direction by the Court, it will BE MY HONOR to
provide the funding . . .
Donald J. Trump (@realDonaldTrump), Truth Social (Oct. 31, 2025, at 6:10 PM).1
So, here’s the ORDER and here’s the legal direction from the Court.2 Having

reviewed the Complaint, Motion, Memorandum of Law, Declarations, and evidence

in support of the Motion, as well as the papers filed in opposition to this Motion, and

1 The Court greatly appreciates the President’s quick and definitive response
to this Court’s Order and his desire to provide the necessary SNAP funding.

2 Given the geographic diversity of Plaintiffs and their membership as well as
the injuries certain Plaintiffs suffer from the elimination of SNAP in their
communities, a limited order would not provide complete relief. 7Trump v. CASA,
Inc., 606 U.S. 831, 853-54 (2025).



Case 1:25-cv-00569-JJM-AEM  Document 19  Filed 11/01/25 Page 3 of 7 PagelD #:
437

3a
after conducting a hearing on the matter, under Federal Rule of Civil Procedure 65,
and for good cause shown, the Court finds that the Plaintiffs have satisfied the
requirements for the issuance of a temporary restraining order because: (1) Plaintiffs
have established a substantial likelihood of success on the merits; (2) Plaintiffs will
be irreparably harmed absent a temporary restraining order; and (3) the public
interest and balance of the equities strongly favor entry of a temporary restraining
order.3
It is therefore ORDERED:

1. In the Consolidated Appropriations Act of 2024, Congress appropriated
more than $122 billion for the Supplemental Nutrition Assistance Program (“SNAP”).
Pub. L. No. 118-42, 138 Stat. 25, 93. Of that sum, Congress directed that $3 billion,
“to remain available through September 30, 2026, shall be placed in reserve for use
only in such amounts and at such times as may become necessary to carry out
program operations.” (emphasis added). Congress maintained those funding levels
for the SNAP program in the Full-Year Continuing Appropriations and Extensions
Act of 2025, meaning that an additional $3 billion was put aside in a reserve available
through September 30, 2027. Pub. L. No. 119-4, 139 Stat. 9, 13 (collectively referred
to here as “contingency funds”). Because of the lack of appropriations for Fiscal Year
2026 (.e., “the shutdown”), use of those contingency funds has now become required

because available funding is necessary to carry out the program operations, i.e., to

3 The Court incorporates its oral order and reasoning stated in the hearing on
this matter October 31, 2025, at 1 p.m. The Court recorded the hearing.



Case 1:25-cv-00569-JJM-AEM  Document 19  Filed 11/01/25 Page 4 of 7 PagelD #:
438

4a
pay citizens their SNAP benefits. There is no question that the congressionally
approved contingency funds must be used now because of the shutdown; in fact, the
President during his first term issued guidance indicating that these contingency
funds are available if SNAP funds lapse due to a government shutdown.4

2. Because the contingency funds do not equal the total amount necessary to
make November’'s SNAP benefit payments, the Government has posited that
implementing a partial allotment for the entire country “would be exceedingly
difficult, highly disruptive, and delayed, requiring a reworking of every State system
to recognize and set forward a reduced benefit.” ECF No. 14-1 at 12.

3. Congress created SNAP as an entitlement: The statute provides that
“[alssistance under this program shall be furnished to all eligible households who
make application for such participation.” 7 U.S.C. § 2014(a); see also Barry v. Lyon,
834 F.3d 706, 717 (6th Cir. 2016) (finding that this provision “grants a right to food
assistance to households that meet federally-established eligibility criteria”); Garnett
v. Zeilinger, 323 F. Supp. 3d 58, 71-72 (D.D.C. 2018) (“[Slection 2014(a) ... mandates
that eligible households receive benefits.”).

4. Therefore, to ensure the quick, orderly, and efficient implementation of the
Court’s Order, to fulfill the statute designation of SNAP as an entitlement, and to

alleviate the irreparable harm that the Court found exists without timely payment of

4 During President Trump’s first administration, USDA advised regional
partners that funding from the contingency reserves was available to provide SNAP
benefits. See, e.g., Letter from Jessica Shahin to FNS Regions, Early Issuance of
February 2019 SNAP Benefits — Questions & Answers #2 (Jan. 14, 2019),
https://perma.cc/9HCL5GCU.
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SNAP benefits, the Government should, within its discretion, find the additional
funds necessary (beyond the contingency funds) to fully fund the November SNAP
payments.> Funds available for this include a fund created by section 32 of the
Agricultural Adjustment Act amendments of 1935—that had over $23 billion in it as
of October 8, 2025. See OpenOMB, State Child Nutrition Programs,
https://perma.cc/39Y3-4K9F. USDA 1s authorized under 7 U.S.C. § 2257 to use a
percentage of appropriated funds “interchangeably” for certain expenditures. If the
Government chooses to make the full payment, then it must do so by the end of the
day Monday, November 3, 2025.

5. If the Government does want to use its discretion to use funds available to
make a full payment of SNAP benefits for November$, then it must expeditiously

resolve the administrative and clerical burdens it described in its papers (see ECF

5 The Defendants point out that a partial payment would involve delay and
potential error: “USDA has never implemented a reduction in SNAP benefits under
7 C.F.R. 271.7. Because no template, processes, or past experience exist to inform a
reduction in benefits, there are multiple variables which could lead to significant
problems in attempting to reduce benefits for every SNAP household in the country.”
ECF No. 14-2 at 6.

6 Any decision by the agency on use of this discretion must be made in
accordance with the Administrative Procedure Act and cannot be arbitrary or
capricious.
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No. 14-2 at 6), but under no circumstances shall the partial payments be made later
than Wednesday, November 5, 2025.

6. The Government will report to the Court on or before Noon on Monday,
November 3, 2025, what it will do to comply with this Court’s Order.

7. The Defendants, their agents, and all persons acting in concert or
participation with Defendants are enjoined from terminating any able-bodied adults
without dependents (‘“ABAWD”) waivers before the waivers’ expiration dates on the
ground that the waivers were approved due to lack of sufficient jobs in the relevant
geographic area.

8. In summary, the Government must make the full SNAP benefit payments
by Monday, November 3, 2025. If they chose to use their discretion and not use other
funds in additional to the contingency funds to make a full payment, then they must
make a partial payment of the total amount of the contingency funds, and they must

do this by Wednesday, November 5, 2025.7

IT IS SO ORDERED

s/John J. McConnell, Jr.

JOHN J. MCCONNELL, JR.
Chief Judge
United States District Court

7 The Court GRANTS the Government’s Motion for a Written Order. ECF
No. 18.
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DEPARTMENT OF THE TREASURY; )
UNITED STATES OF AMERICA, )
Defendants. )
)

MEMORANDUM AND ORDER

Before the Court is the Plaintiffs’ Motion for Enforcement of the Temporary
Restraining Order (“TRO”) or, in the alternative, a Motion for a new TRO and
preliminary stay. ECF No. 22.

It is estimated that 42 million individuals, approximately 1 in 8 Americans,
rely on the Supplemental Nutrition Assistance Program (“SNAP”). This includes 14
million children, 8 million elderly people, and 1.2 million veterans. A core mission of
the United States Department of Agriculture (“USDA”) is to ensure that America’s
children are properly nourished, yet their decision to not feed hungry Americans
through SNAP leaves this Court to address the issues the agency has failed to resolve.
While the President of the United States professes a commitment to helping those it
serves, the government’s actions tell a different story. Faced with a choice between
advancing relief and entrenching delay, it chose the latter—an outcome that
predictably magnifies harm and undermines the very purpose of the program it
administers. Such conduct is more than poor judgment; it is arbitrary and capricious.
One cannot champion the public interest while simultaneously adopting policies that
frustrate it. Discretion exercised in this manner ceases to be discretion at all—it

becomes obstruction cloaked in administrative formality. Accordingly, intervention
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1s not only warranted but necessary to restore coherence, accountability, and fidelity
to the law’s intent.

Therefore, based on these principles and the reasons stated below, the Court
GRANTS the Plaintiffs’ Motion for Enforcement, and the Court is issuing a second
TRO, requiring the full payment of SNAP benefits to be made immediately.

I. FACTUAL AND PROCEDURAL BACKGROUND

This case already has an unusually lengthy factual and procedural history in
the short time since it was filed. As such, the Court begins with a brief recounting of
that history.

In the Consolidated Appropriations Act of 2024, Congress appropriated more
than $122 billion “[flor necessary expenses to carry out” the SNAP program and, of
that sum, directed that $3 billion, “to remain available through September 30, 2026,
shall be placed in reserve for use only in such amounts and at such times as may
become necessary to carry out program operations.” Pub. L. No. 118-42, 138 Stat. 25,
93. Congress maintained those funding levels for the SNAP program in the Full-Year
Continuing Appropriations and Extensions Act of 2025, meaning that an additional
$3 billion was put aside in a reserve available through September 30, 2027. Pub. L.
No. 119-4, 139 Stat. 9, 13. Collectively, these funds amount to $6 billion in
appropriated funds for SNAP (referred to here as “contingency funds”).

On October 1, 2025, when Congress failed to pass appropriations legislation
for Fiscal Year 2026, the United States entered a “government shutdown.” On

October 10, 2025, in response to the shutdown, USDA announced its intention to
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continue funding the Special Supplemental Nutrition Program for Women, Infants
and Children (“WIC”). Marcia Brown, USDA Tells Lawmakers WIC Will Be Funded
Through October, Politico (Oct. 10, 2025, 11:30 AM ET), https:/perma.cc/74PN-7R2F.
To do so, the agency stated that it would be using money from a fund created by
Section 32 of the Agricultural Adjustment Act of 1935, 7 U.S.C. 612¢ (referred to here
as the “Section 32 Fund”). 7d. As of October 9, 2025, there are over $23 billion in this
fund. See OpenOMB, State Child Nutrition Programs, https://perma.cc/39Y3-4K9F.

Meanwhile, on the same day, USDA issued a memo (G.e., “October 10th Memo”)
informing state officials that “if the current lapse in appropriations continues, there
will be insufficient funds to pay full November SNAP benefits for approximately 42
million individuals across the Nation.” Memorandum from U.S. Dep’t of Agric.,
Supplemental Nutrition Assistance Program (SNAP) Benefit and Administrative
Expense Update for November 2025 (Oct. 10, 2025), https://perma.cc/LDG4-DQMC.
A few weeks later, on October 24, 2025, USDA issued another memo (@.e., “October
24th Memo”) stating that, effective November 1, 2025, it would be “suspending all
November 2025 benefit allotments until such time as sufficient federal funding is
provided, or until [Food and Nutrition Service] directs State agencies otherwise.”
Memorandum from U.S. Dep’t of Agric., Supplemental Nutrition Assistance Program
(SNAP) Benefit and Administrative Expense Update for November 2025 (Oct. 24,
2025). The memo further directed states to “take immediate action to implement this

suspension.” /Id.
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In a separate memo issued the same day, USDA asserted that SNAP
contingency funds were “not available to support FY 2026 regular benefits, because
the appropriation for regular benefits no longer exists.” Memorandum from U.S.
Dep’t of Agric., Impact of the Government Lapse on November Supplemental
Nutrition Assistance Program (SNAP) Household Benefits, https://perma.cc/L343-
L7YA. On or about October 27, 2025, USDA posted in a prominent banner on its
website that “the well has run dry” for SNAP benefits, and that “Senate Democrats”
were to blame for not voting to “reopen the government so mothers, babies, and the
most vulnerable among us can receive critical nutrition assistance.” U.S. Dep’t of
Agric., https://perma.cc/BL88-8QUS6 (retrieved on Oct. 27, 2025). The banner further
stated that “there will be no benefits issued November 01.” /d.

On October 30, 2025, a group composed of cities, unions, and nonprofits from
across the country (collectively, “the Plaintiffs”) brought this action, seeking a TRO
compelling USDA to disburse funds to be used for the SNAP program. See ECF No.
1. The Plaintiffs argued that contrary to USDA’s claim that “the well has run dry,”
the agency had two revenue sources from which it could pull to fund SNAP: (1) the
approximately $6 billion in contingency funds; and (2) the approximately $23 billion
in the Section 32 funds. /d. at 38-39. They further argued that the agency’s decision
not to fund SNAP violated the Administrative Procedure Act (“APA”). Id. at 33-38.

On October 31, 2025, this Court held a virtual hearing in which it granted the
Plaintiffs’ request for a TRO. ECF No. 25 (TRO Hr’g Tr.). Specifically, the Court

found that Plaintiffs were substantially likely to succeed on the merits of their APA
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claim because the USDA’s decision to cut off SNAP funding was contrary to law and
arbitrary and capricious. The Court reasoned that the contingency funds for SNAP
are appropriated funds that are necessary to carry out the program’s operation, and
that USDA provided no explanation as to why the contingency funds could not be
used even though the agency had previously acknowledged in 2019, during the first
Trump administration, that such funds could be used during a government
shutdown.! The Court further found that irreparable harm would occur if millions of
people were forced to go without funds for food, and it held that the balance of equities
and the public interest weighed in favor of the Plaintiffs. Accordingly, the Court
orally ordered the Defendants to distribute funds to SNAP beneficiaries as soon as
possible, and to submit a report by 12 PM on November 3, 2025, as to how it planned
to comply with the Court’s order.

Following the hearing, the Defendants filed a motion in which they requested
that the Court reduce its TRO to writing because they were “expeditiously attempting
to comply with the Court’s order.” ECF No. 18 at 2. That same day, President Trump
stated that:

I do not want Americans to go hungry . . . [I] ask the Court to clarify how

we can legally fund SNAP as soon as possible. . .. If we are given the

appropriate legal direction by the Court, it will BE MY HONOR to
provide the funding. . . .

1 This acknowledgement came in the form of guidance issued by a senior USDA
official to regional SNAP program administrators. See Letter from Jessica Shahin to
FNS Regions, Early Issuance of February 2019 SNAP Benefits (Jan. 14, 2019),
https://perma.cc/ED49-ZBKS.
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ECF No. 19 at 2 (quoting Donald J. Trump (@realDonaldTrump), Truth Social
(Oct. 31, 2025, at 6:10 PM)).

On November 1, 2025, this Court issued that requested legal direction. ECF
No. 19. It explicitly provided the Defendants with two options to address the
irreparable harm wrought by a lapse in funding for the SNAP program. First, the
Defendants could, within their discretion, use Section 32 funds, contingency funds,
or both to fully fund November SNAP benefits by Monday, November 3, 2025. /Id. at
6. If they chose not to provide full funding, their decision had to “be made in
accordance with the APA” and could not be “arbitrary or capricious.” Id. at 5 n.6.
Second, the Defendants could use contingency funds to make a partial payment of
SNAP benefits by Wednesday, November 5, 2025. Id. at 6. If the Defendants chose
this option, then they would have had to “expeditiously resolve the administrative
and clerical burdens” associated with making partial payments. /d. at 5-6.

On November 3, 2025, the Defendants filed a status report in which they
indicated that they would be proceeding with the second option. ECF No. 21.
Specifically, the Defendants stated that they would partially fund SNAP by using

$4.65 billion in contingency funds? to cover 50% of the benefits due to each SNAP

2 As the Defendants explain, at the beginning of Fiscal Year 2026, there was a
total of $6 billion in SNAP contingency funds. ECF No. 21-1 at 2. The Food and
Nutrition Service (“FNS”) used $450 million from those funds for SNAP State
agencies’ administrative expenses and an additional $300 million for the Nutrition
Assistance Program (“NAP”) block grants for Puerto Rico and American Samoa. /d.
According to the Defendants, this will leave $4.65 billion in contingency funds for
November SNAP benefits. /d. However, the Court ran the numbers, and this leaves
$5.25 billion remaining in contingency funds—not $4.65 billion. The Defendants do
not explain this $600 million discrepancy.
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recipient for the month of November. ECF No. 21-1 at 2. However, a senior USDA
official claimed that issuance of these partial payments could “take anywhere from a
few weeks to up to several months” due to “procedural difficulties.” Id. at 7, 8.
According to the Defendants, USDA has never had to issue partial SNAP benefits
before, and that such an action involves “massive” and “novel system changes” filled
with “procedural difficulties that States will likely experience which would affect
November SNAP benefits reaching households in a timely manner and in the
correctly reduced amounts.” Id. at 7. These difficulties include: (1) State agencies
having to recode their eligibility systems to “adjust for the reduced maximum
allotments”; (2) States having to reduce benefits within their systems, either through
“an automated manner with minimal disruption versus manual overrides or
computations that could lead to payment errors and significant delays”; (3) States
having to “handle any requests for fair hearings from SNAP households related to
the reduction.” Id. at 7-8.

Also in their status report, the Defendants state that “USDA has determined
not to use Section 32 Child Nutrition Program funds or other funds to provide full
SNAP payments for the month of November.” ECF No. 21 at 3. Their reasoning
behind electing not to fully fund the program was that doing so: (1) “strayls] from
Congressional intent” that Section 32 funds “be used only for Child Nutrition
Programs”; (2) would leave a “$4 billion gap” in Child Nutrition Program funding that

“Congress would not replenish ... with annual appropriations”; and (3) “would leave
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Child Nutrition Programs, which feed no fewer than 29 million children, with an
unprecedented and significant shortfall.” ECF No. 21-1 at 5, 6.

The next day, on November 4, 2025, the Plaintiffs filed a motion to enforce the
Court’s TRO. ECF No. 22. They made two arguments. First, they claimed that the
Defendants were failing to comply with the Court’s order to “expeditiously” make
partial payments by Wednesday, November 5, 2025, because they failed to resolve
the associated “administrative and clerical burdens,” as the Court required. ECF No.
22-1 at 12-14. Second, they asserted that the Defendants’ decision not to make full
payments violated the APA and was made in an “arbitrary and capricious” manner,
which directly contravenes the Court’s order. Id. at 17-24. The Plaintiffs requested
that “[tlhe Court enforce its existing order by entering a further order requiring
Defendants to make full SNAP payments for November immediately.” /d. at 5. In
the alternative, they requested that the Court enter a new TRO and preliminary stay,
setting aside USDA’s decision not to provide full funding for the November SNAP
benefits and “compelling the agency to revert to the longstanding status quo ante of
fully funding SNAP benefits.” Id.

Within an hour of the Plaintiffs filing their motion, the President issued
another social media post in which he stated that:

SNAP BENEFITS, which increased by Billions and Billions of Dollars
(MANY FOLD!) during Crooked Joe Biden’s disastrous term in office
(Due to the fact that they were haphazardly “handed” to anyone for the
asking, as opposed to just those in need, which is the purpose of SNAP!),
will be given only when the Radical Left Democrats open up
government, which they can easily do, and not before! Thank you for
your attention to this matter. President DJT
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Donald J. Trump (@realDonaldTrump), Truth Social (Nov. 4, 2025, at 11:06 AM),
https://perma.cc/6QAN-54YU.

Shortly thereafter, the Plaintiffs filed a supplemental notice, asserting that
this statement from the President demonstrated that the Defendants were
“threatening defiance of the Court’s order.” ECF No. 23 at 1. The Defendants then
filed their own supplemental notice, attempting to walk back the President’s
statement, and claimed that they were complying with the Court’s order because
USDA had “notified the States of the reduction [in SNAP benefits] and generated the
table required for States to calculate the benefits available for each eligible household
in that State.” ECF No. 24 at 2.

On the evening of November 5, 2025, the Plaintiffs filed another supplemental
notice. ECF No. 27. In it, the Plaintiffs provided further evidence that they claimed
demonstrated that the Defendants were in noncompliance with the Court’s order. /d.
at 1. They provided a declaration from an analyst who explained that contrary to the
Defendants’ claim that USDA intended to spend the full $4.65 billion in contingency
funds, a 50% reduction in benefits for each SNAP recipient would cause the agency
to disburse only $3 billion and leave $1.5 billion in contingency funds unspent. /d. at
2; ECF No. 27-1 at 4.

Very soon thereafter, the Defendants responded with another notice of their
own. ECF No. 28. In it, they conceded that they had committed an “error” in directing
the States to implement a 50% reduction in SNAP benefits. /d. at 2; ECF No. 28-1 at

2. The Defendants explained that, after further calculations, USDA had concluded

10
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that only a 35% reduction—not a 50% reduction—was necessary to deplete the SNAP
contingency funds, and that it had issued revised allotment tables to the States. ECF
No. 28-1 at 2; ECF No. 28-2 at 1. The Defendants claimed that this revised decision
was not made “in response to Plaintiffs’ notice filed earlier this evening” but that they
acknowledged having to make this revision and send updated guidance to the States
in a filing submitted earlier that day.3 ECF No. 28 at 2

After careful review of the parties’ submissions, the Court held a hearing on
this matter on November 6, 2025, at 3:30 pm at which it issued an oral ruling from
the bench. The following discussion sets forth the Court’s reasoning in greater detail,
which formed the basis for its the oral Order.
II. DISCUSSION

A. Partial Funding Decision

In its TRO, the Court gave the Defendants two options, to either: (1) use
contingency funds to make a partial payment of SNAP benefits (“Option 17); or (2)
use Section 32 funds, contingency funds, or both to make a full payment of SNAP
benefits (“Option 2”). If the Defendants chose to proceed with Option 1, they were
required to “expeditiously resolve the administrative and clerical burdens it described

In its papers,” and that “under no circumstances shall the partial payments be made

3 A few hours before and in a separate filing, the Defendants acknowledged in
a footnote that, “[alfter further calculations, USDA anticipates issuing updated tables
tonight or tomorrow and Defendants will file a notice once they are issued.” ECF No.
26 at 7 n.2.

11
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later than Wednesday, November 5, 2025.” ECF No. 19 at 5-6. The record is clear
that the Defendants did neither.

The Defendants contend that they have fully complied with the Court’s order
by providing the contingency funds to the States for SNAP payments.# The
Defendants filed an Emergency Motion under the sentiment that they were
“expeditiously attempting to comply with the Court’s order.” ECF No. 18 at 2. They
also stated in their status report that they “have worked diligently to comply with the
Court’s order,” and they supplemented their report with a declaration from a USDA
official, who explained how USDA “is complying with the Court’s order and will fulfill
its obligation to expend the full amount of SNAP contingency funds....” ECF No. 21
at 2, 3.

Far from being expeditious, the record suggests quite the opposite. As of the
date of this decision, SNAP recipients still have not received their benefits. The
Defendants contend that there are “procedural difficulties” that make it so that
partial SNAP payments “will take anywhere from a few weeks to up to several
months” to be disbursed. ECF No. 21-1 at 6, 8. They claim that reducing the amount

of SNAP benefits that each recipient receives is a “massive” and “novel system

4 On Wednesday November 6, 2025, the Defendants stated in a filing that they
had “fully complied” with the Court’s order and issued tables to the States to that
effect. As of that time, the Defendants assured the Court that “contingency funds
[have] now been provided to States for payment.” ECF No. 26 at 7. But then, mere
hours later, the Defendants stated that they had committed an error and had to send
revised tables to the states. ECF No. 28. This admission makes clear that compliance
by Wednesday, September 5, 2025, as required by the Court order, had not been
achieved as their “full compliance” required further revisions.
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changel ]’ that requires USDA to issue “revised tables” so that each State may
calculate “by what percentage maximum SNAP allotments are to be reduced.” /d at
7.

The Defendants’ assertion that “there is nothing more USDA could do,” ECF
No. 26 at 9, carries no weight. Even before this Court’s order was entered, the
Defendants were fully aware of the delay and potential errors that such a partial
payment would involve: “USDA has never implemented a reduction in SNAP benefits
under 7 C.F.R. 271.7. Because no template, processes, or experience exist to inform
a reduction in benefits, there are multiple variables that could lead to significant
problems in attempting to reduce benefits for every SNAP household in the country.”
ECF No. 14-2 at 6.

Furthermore, as the Plaintiffs point out, the Defendants “could have begun
working to resolve the administrative hurdles once the lapse in appropriations
occurred, or even before.” ECF No. 22-1 at 13. This is especially true given that
USDA had previously, during the first Trump administration in 2019, contemplated
such a use of contingency funds during a government shutdown. /d. at 13 n.2. This
plainly makes clear that this is a problem that could have been avoided. The
Defendants knew that, at the time they chose Option 1, they would be prolonging
implementation and frustrating the very purpose of the TRO, which is to provide
timely relief and prevent further irreparable harm. They instead proceeded, fully

aware that Option 2 provided a faster and more practical means of compliance.
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The Defendants overlook the fundamental point that compliance is achieved
when Americans are fed, not when the federal government shifts the administrative
burden of disbursing funds onto the States—especially when there is still no clear
disbursement date in sight.5 By doing so, the Defendants have undermined both the
intent and the effectiveness of this Court’s October 31st oral order and its November
1st written order that the Defendants act “expeditiously.” ECF No. 25.; ECF No. 19
at 5. The Court is not inclined to excuse this noncompliance, particularly where the
obstacles the Defendants now invoke are the foreseeable result of their own choices.

Therefore, the Court GRANTS the Plaintiff's Motion to Enforce. Consistent
with its prior orders, the Court hereby ORDERS the Administration to make full
SNAP payments to the States by Friday, November 7, 2025, by utilizing available
Section 32 funds in combination with the contingency funds.

B. Full Funding Decision

Along with their Motion to Enforce, the Plaintiffs also request a second TRO.
ECF No. 22. They argue that, in addition to the Defendants failing to comply with
the Court’s order that partial SNAP payments be made “expeditiously,” the
Defendants also failed to comply with the Court’s order that any decision not to

provide full SNAP payments for the month of November be made in accordance with

5 In fact, the President has stated his intent to defy the Court’s order when he
posted on social media that “SNAP BENEFITS ... will be given only when the Radical
Left Democrats open up government ... and not before!” Donald J. Trump
(@realDonaldTrump), Truth  Social (Nov.4, 2025, at 11:06 AM),
https://perma.cc/6QAN-54YU.
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the APA and that such decision could not be arbitrary or capricious. ECF No. 22-1 at
17. This argument is addressed below.
1. Standing

As an initial matter, the Defendants argue that USDA’s decision not to expend
Section 32 funds is unreviewable by this Court because it is “committed to agency
discretion by law” under 5 U.S.C. § 701(a)(2). ECF No. 26 at 9. The Defendants rely
on Lincoln v. Vigil, 508 U.S. 182 (1993) to support their argument that USDA’s
funding decision is “entirely discretionary” and that, as such, this Court has “no leave
to intrude.” Id. (quoting Lincoln, 508 U.S. at 193).

In making this argument, the Defendants ignore a key tenet of the APA, which
is that the statute “establishes a ‘basic presumption of judicial review [for] one

)

suffering legal wrong because of agency action.” Dep’t of Homeland Sec. v. Regents
of the Univ. of Cal., 591 U.S. 1, 16-17 (2020) (quoting Abbott Lab’ys v. Gardner, 387
U.S. 136, 140 (1967)). To honor this presumption, the Supreme Court has read this
agency discretion exception “quite narrowly,” finding that it only applies in “those
rare circumstances where the relevant statute is drawn so that a court would have
no meaningful standard against which to judge the agency’s exercise of discretion.”
Dep’t of Commerce v. New York, 588 U.S. 752, 772 (2019) (first quoting Gardner, 387
U.S. at 140; and then quoting Weyerhaeuser Co. v. U.S. Fish & Wildlife Serv., 586
U.S. 9, 23 (2018)). Historically, these “rare circumstances” have been limited to only

a few specific types of decisions, such as “a decision not to institute enforcement

proceedings,” id. (citing Heckler v. Chaney, 470 U.S. 821, 831-832 (1985), or “a
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decision by an intelligence agency to terminate an employee in the interest of national
security,” id. (citing Webster v. Doe, 486 U.S. 592, 600-01 (1988)). Neither of these
“rare circumstances” are currently before the Court.

In addition, the APA requires a court to “hold unlawful and set aside agency
action” that is found to be “arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(A). The Supreme Court has also
recently explained that “the command of the APA” is that ““the reviewing court’—not
the agency whose action it reviews—is to ‘decide all relevant questions of law’ and
interpret ... statutory provisions.” Loper Bright Enters. v. Raimondo, 603 U.S. 369,
398 (2024) (quoting 5 U.S.C. § 706). “[Algency interpretations of statutes ... are not

143

entitled to deference,” and it is indeed “the responsibility of the court to decide
whether the law means what the agency says.” Id. at 392 (quoting Perez v. Mortg.
Bankers Ass’n, 575 U.S. 92, 109 (2015) (Scalia, J., concurring in judgment)).

Here, the Court has jurisdiction to review this action. As the Defendants have
acknowledged, a key dispute in this case is over how certain statutory provisions
authorize USDA to expend Section 32 funds. ECF No. 26 at 9-11. This is a question
that falls squarely within the APA’s command that courts—not agencies—decide “all
relevant questions of law.” 5 U.S.C. § 706; Raimondo, 603 U.S. at 398. In addition,
the Court has an obligation to ensure that the agency is not acting in an “arbitrary
and capricious” manner in its decision-making process. 5 U.S.C. § 706(2)(A). Having

determined that USDA’s actions are reviewable, the Court now proceeds to the merits

of the Plaintiffs’ request for a new TRO.
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2. The Merits

In evaluating a motion for a TRO, the Court considers: (1) the Plaintiffs’
likelihood of success on the merits; (2) the possibility that, without an injunction, the
Plaintiffs will suffer irreparable harm; (3) the balance of equities between the parties;
and (4) the effect of the Court’s ruling on the public interest. See Esso Standard Oil
Co. v. Monroig—Zayas, 445 F.3d 13, 17-18 (1st Cir. 20086).

At this stage, the irreparable harm, balance of equities, and public interest
considerations are virtually the same as those raised by the parties during the
October 31, 2025, hearing before this Court. The Court found that all three factors
weighed in the Plaintiffs’ favor. As such, the only relevant consideration here is the
Plaintiffs’ likelihood of success on the merits of their claim.

The Plaintiffs claim that the Defendants’ decision not to provide full SNAP
funding for the month of November was an “arbitrary and capricious” decision, and
that it must be set aside. ECF No. 22-1 at 17. They advance four arguments to
support their claim: (1) the Defendants “failed to account for the practical
consequences” of its decision to only partially fund SNAP; (2) the Defendants’
reasoning rested on “a flawed understanding of USDA’s statutory authority and
Congress’s intent”; (3) the Defendants’ child nutrition reasoning was “implausible”
and “contrary to the evidence”; and (4) the Defendants’ desire to conserve funding for
child nutrition is “pretextual,” and their decision was instead motivated by “partisan

political advantage.” Id. at 18-24. The Court addresses each argument in turn.
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a. Failing to Account for Practical Consequences of Partial
Funding

An agency rule is “arbitrary and capricious” if the agency “entirely failed to
consider an important aspect of the problem.” Motor Vehicle Mfrs. Ass’n of U.S., Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). It would also be “arbitrary
and capricious” for the agency to ignore “longstanding policies [that] may have
‘engendered serious reliance interests that must be taken into account.” Dep’t of
Homeland Sec. v. Regents of Univ. of California, 591 U.S. 1, 30 (2020) (internal
citations omitted) (concluding that DHS acted arbitrarily and capriciously where it
failed to consider reliance interests that DACA recipients had in the program before
it chose to rescind the program).

The Plaintiffs assert that the Defendants have failed to consider how its
decision to provide only partial benefits will cause “immense harm to beneficiaries
who will go without food assistance during potentially lengthy delays.” ECF No. 22-
1 at 18-19. The Court agrees. The “procedural difficulties” that the Defendants note
in their status report stem from their decision to implement reduced benefits rather
than full benefits. ECF No. 21-1 at 6, 7. According to the Defendants, implementing
such benefit reductions requires the states to make “massive” and “novel system
changes,” such as their having to: (1) recode their eligibility systems to “adjust for the
reduced maximum allotments”; (2) reduce benefits within their systems, either
through “an automated manner with minimal disruption versus manual overrides or
computations that could lead to payment errors and significant delays”; and (3)

“handle any requests for fair hearings from SNAP households related to the
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reduction.” Id. at 7-8. As a result of these “procedural difficulties,” partial SNAP
payments could be delayed by “a few weeks to up to several months.” /d. at 8.

Again, the Court finds it astounding that the Defendants would even choose to
go down this path if they were aware of all the difficulties and delays that such partial
payment of SNAP benefits would entail. What then of the tens of millions of
Americans who rely on the SNAP program? Nowhere in its decision did USDA
consider the increased harm that will befall these recipients if they are forced to go
without food for “a few weeks to up to several months.” This is precisely the
irreparable harm that the Court contemplated when it issued its TRO, which is why
the Defendants were required to act “expeditiously.” ECF No. 19 at 4-5 (“[T]o ensure
the quick, orderly, and efficient implementation of the Court’s Order ... and to
alleviate the irreparable harm that the Court found exists without timely payment of
SNAP benefits, the Government should, within its discretion, find the additional
funds necessary (beyond the contingency funds) to fully fund the November SNAP
payments. Simply disregarding this “important aspect of the problem” and these
“serious reliance interests” is patently arbitrary and capricious. State Farm, 463 U.S.
at 43; Regents, 591 U.S. at 30.

b. Misapprehending USDA’s Statutory Authority and Congress’s
Intent

An agency action that is premised on a “legal error” is arbitrary and capricious
and must be set aside. Doe v. Noem, 152 F.4th 272, 287 (1st Cir. 2025) (internal
citations omitted); see also Badose v. Garland, 125 F.4th 1, 8, 11 (1st Cir. 2024)

(concluding that Board of Immigration Appeals (“BIA”) committed legal error where
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it engaged in factfinding—something it was statutorily barred from engaging in—and
that this warranted vacating the BIA’s decision). “[Ilf the action is based upon a
determination of law as to which the reviewing authority of the courts does come into
play, an order may not stand if the agency has misconceived the law.” SEC v. Chenery
Corp., 318 U.S. 80, 94 (1943).

Throughout their briefing, the Defendants conflate Section 32 funds with the
Child Nutrition Programs to make it seem as though they go in tandem (.e., “Section
32 Child Nutrition Funds” and “Child Nutrition Programs’ funds”). ECF Nos. 21 at
2, 26 at 9. In essence, the Defendants claim that Section 32 funds are to be used
exclusively to fund the Child Nutrition Programs, and that to use those funds for
other purposes would “stray from Congressional intent.” ECF No. 21-1 at 6. The
Plaintiffs argue that this is a misapprehension of USDA’s statutory authority and of
congressional intent. ECF No. 22-1 at 19-20. Again, the Court agrees.

Section 32 of the Agricultural Adjustment Act of 1935 states in relevant part:
“Congress has set forth a mandatory, and permanent, appropriation that stems from
30% of customs receipts on all imports from the prior calendar year.” While much of
this funding has been appropriated for the Child Nutrition Program, there is no
statute prohibiting USDA from using the funding for other purposes. Rather, USDA
has the authority under 7 U.S.C. § 2257 to authorize transfers of these funds
“Interchangeably” for the “miscellaneous expenses of the work of any bureau, division,
or office of the Department of Agriculture.” In fact, USDA conceded to, at the

beginning of the current government shutdown, transferring $300 million in Section
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32 funds to support the Special Supplemental Nutrition Program for WIC. See ECF
No. 21-1 at 6. This clearly undermines the Defendants’ point, as WIC is an entirely
separate program from the Child Nutrition Programs. As such, the Defendants’
reasoning relies on a “legal error” that renders their decision “arbitrary and
capricious.” Doe, 152 F.4th at 287; Chenery Corp., 318 U.S. at 94.

c. Providing Reasoning That Is Implausible and Contrary to the
Evidence

An agency action is “arbitrary and capricious” if it “runs counter to the evidence
before the agency” and “is so implausible that it could not be ascribed to a difference
1n view.” State Farm, 463 U.S. at 43.

The Defendants contend that transferring Section 32 funds to fully fund SNAP
for the month of November creates “an unacceptable risk ... because shifting $4
billion dollars to America’s SNAP population merely shifts the problem to millions of
America’s low income children that receive their meals at school.” ECF No. 21-1 at
6. They claim that such a transfer would leave “Child Nutrition Programs, which
feed no fewer than 29 million children, with an unprecedented and significant

shortfall” that would not be replenished by Congress in a later appropriations bill.6

6 In subsequent briefing, the Defendants also argue that USDA risks violating
the Appropriations Clause and the Antideficiency Act if it is forced to disburse Section
32 funds to SNAP. ECF No. 26 at 15. The Appropriations Clause provides that no
money can be paid out of the Treasury unless it has been appropriated by an act of
Congress. U.S. Const. art. I, § 7. The Antideficiency Act similarly prevents agencies
from obligating or spending funds absent congressional appropriation. 31 U.S.C. §
1341. The Defendants’ argument is unconvincing given that Congress has explicitly
authorized the use of Section 32 funds in this way. See 7 U.S.C. § 2257; Section 32 of
the Agricultural Adjustment Act of 1935.
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Id. at 5. The Plaintiffs challenge this claim as “contrary to the evidence” and
“implausible.” ECF No. 22-1 at 20. The Court agrees with the Plaintiffs.

It is highly unlikely that USDA’s transfer of Section 32 funds would lead to
immediate and permanent gaps in Child Nutrition Program funding, as the
Defendants suggest. The Plaintiffs rightfully point out that transferring $4 billion to
fully fund November SNAP benefits would still leave $19.35 billion in the Section 32
account. ECF No. 22-1 at 21. Given that it costs USDA approximately $3 billion per
month’ to administer the Child Nutrition Programs, such a transfer would still leave
“enough to fully fund child nutrition through May [2026] and beyond, even if the
current lapse in appropriations lasted that long.” Id.

In addition, the Defendants’ decision not to fully fund SNAP reflects their
determination that those funds “must remain available to protect full operation of
Child Nutrition Programs throughout the fiscal year, instead of being used for SNAP
benefits.” ECF No. 21-1 at 3. They state—quite definitively—that such a transfer
would result in a “$4 billion gap [that] would notbe filled” by Congress and represents
a “permanent loss” to the program. /d. at 5 (emphasis in original). But, as the
Defendants readily acknowledge, “USDA cannot predict what Congress will do....”
Id. at 3. Congress may choose to replenish funds for the Child Nutrition Programs
during the next appropriations cycle. Or it may choose to appropriate additional

funds to SNAP, amounts which could in turn be transferred to the Child Nutrition

70Or, to use USDA’s precise language, $36.27 billion per year. ECF No. 21-1 at
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account under Section 2257 to reimburse it for the amounts that account covered.
The point is that USDA does not know how Congress will use its power of the purse,
so it cannot rest on the assumption that Congress will simply do nothing.

One final point here. Contrary to what the Defendants claim, 29 million
children who participate in the Child Nutrition Program are not at risk of
immediately going hungry in the event of a transfer of Section 32 funds. Instead,
SNAP recipients—16 million of whom are children—will go hungry if they do not
receive their SNAP benefits this month. See ECF No. 22-1 at 21 (citing Dep’t of
Agric., Characteristics of SNAP Households: Fiscal Year 2025 (May 2, 2025),
https://perma.cc/RNSA-YDSR). In other words, it defies belief that the Defendants
would prioritize a hypothetical disruption in child food assistance, projected to occur
no sooner than May of 2026 (f at all), over the very real and immediate risk of
children being deprived of their food assistance today.

Taken together, the Defendants’ arguments run so contrary to the evidence
and are so implausible as to make them arbitrary and capricious. State Farm, 463
U.S. at 43.

d. Providing Reasoning That Is Pretextual

Providing a “pretextual” reason for taking agency action “that is incongruent
with what the record reveals about the agency’s priorities and decisionmaking
process” can be a basis for setting aside agency action as arbitrary and capricious.
Dep’t of Com. v. New York, 588 U.S. 752, 782, 785 (2019). Courts are “not required

to exhibit a naiveté from which ordinary citizens are free,” and they must “ensure
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that agencies offer genuine justifications for important decisions.” Id. at 785.
Relatedly, “decisions featuring unjustifiable bias or partisanship are precisely the
types of agency actions that ‘would work a violation of the arbitrary-and-capricious
standard.” Level the Playing Field v. FEC, 961 F.3d 462, 464 (D.C. Cir. 2020)
(quoting Hagelin v. FEC, 411 F.3d 237, 242 (D.C. Cir. 2005)); see also AFSCME, AFL-
CIO v. OMB, No. 25-cv-08302-SI, 2025 WL 3018250, at *18-19 (N.D. Cal. Oct. 28,
2025) (finding that plaintiffs were likely to succeed on their arbitrary and capricious
claim where agencies sent out “Reduction-in-Force” notices as part of President
Trump’s “retaliatory and partisan ‘policy goal” of punishing Democratic-oriented
agencies during the government shutdown).

The Plaintiffs’ fourth and final argument is that the Defendants’ stated desire
to conserve funding for Child Nutrition Programs is a “pretext,” and that the real
reason USDA chose not to fully fund SNAP was for “partisan political purposes.” ECF
No. 22-1 at 23. The Court once again agrees with the Plaintiffs. The Defendants’
stated desire to conserve funding for Child Nutrition Programs seems entirely
“pretextual” given the numerous statements made in recent weeks by Trump
administration officials who make clear that SNAP benefits are being withheld for
political reasons.

First, the Defendants’ claim is undercut by the banner on USDA’s website,
which—Dbeginning on or about October 27, 2025—provided that “the well has run dry”
on SNAP benefits and that “Senate Democrats” are to blame for the lapse in funding.

ECF No. 22-1 at 23 (citing Dep’t of Agric., https://perma.cc/BL88-8QU6 (captured on
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Oct. 27, 2025, at 10:21 PM)). That “the well has run dry” cannot be so if, as recent as
2019, the first Trump administration’s Agricultural acknowledged that contingency
funds could be used to fund SNAP during a government shutdown. ECF No. 22-1 at
13 n.2 (citing Letter from Jessica Shahin to FNS Regions, Early Issuance of February
2019 SNAP Benefits (Jan. 14, 2019), https://perma.cc/ED49-ZBK8)). Even more
striking is the fact that, since this Court issued its order requiring USDA to fund
SNAP during the shutdown, the at-issue “the well has run dry” language has
disappeared from USDA’s website. See Dep’t of Agric., https:/www.usda.gov (last
checked Nov. 6, 2025).

Second, and most notably, the Defendants’ claim is further undermined by
President Trump’s recent statements on social media. Initially, the President stated:
“If we are given the appropriate legal direction by the Court, it will BE MY HONOR
to provide the funding...” ECF No. 19 at 2 (quoting Donald J. Trump
(@realDonaldTrump), Truth Social (Oct. 31, 2025, at 6:10 PM)). Despite the clear
legal direction from this Court, see ECF No. 19, and despite the Defendants’
indication in a filing of their intent to comply with that order, see ECF No. 21, the
President nevertheless threatened to withhold SNAP benefits until the end of the
government shutdown: “SNAP BENEFITS ... will be given only when the Radical
Left Democrats open up government, which they can easily do, and not before!” ECF
No. 23 at 1 (quoting Donald J. Trump (@realDonaldTrump), Truth Social (Nov. 4,

2025, at 11:06 AM), https://perma.cc/6QAN-54YU).
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This Court is not naive to the administration’s true motivations. See Dep’t of
Com., 588 U.S. at 785 (2019). Far from being concerned with Child Nutrition funding,
these statements make clear that the administration is withholding full SNAP
benefits for political purposes. Such “unjustifiable partisanship” has infected the
USDA’s decision-making, rendering it arbitrary and capricious. Level the Playing
Field, 961 F.3d at 464; AFSCME, AFL-CIO, 2025 WL 3018250, at *18-19.

3. The Remedy

Based on the above reasoning, the Court finds that the Plaintiffs have satisfied
the requirements for the issuance of a second TRO. First, the Plaintiffs have
demonstrated a likelihood of success on the merits of their APA claim. Second, the
Court has already determined that irreparable harm is substantially likely to occur—
harm that only increased due to the Defendants’ failure to comply with the Court’s
prior order. Third, the balance of the equities and the public interest weigh strongly
in the Plaintiffs’ favor.

As such, the Plaintiffs have satisfied the requirements for the issuance of a
new TRO. The Court GRANTS the Plaintiffs’ Motion for a new TRO, and the
Defendants are hereby ORDERED to make full payment of November SNAP benefits
to the States by Friday, November 7, 2025, by utilizing available Section 32 funds in
combination with the contingency funds
III. CONCLUSION

For the reasons stated above, the Plaintiffs’ Motion to Enforce 1s GRANTED,

as well as the Plaintiffs’ Motion for a new TRO. (ECF No. 22.) The Defendants are
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ORDERED to make full payments of November SNAP benefits to the states by
Friday, November 7, 2025, by utilizing available Section 32 funds in combination with

the contingency funds.

IT IS SO ORDERED.

s/John J. McConnell, Jr.

John J. McConnell, Jr.
Chief Judge
United States District Court

November 6, 2025
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IN THE UNITED STATES DISTRICT COURT
FOR THE FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS, et
al.,

Plaintiffs,
V. Civil Action No. 1:25-cv-13165

UNITED STATES DEPARTMENT OF
AGRICULTURE, et al.,

Defendants.

DECLARATION OF PATRICK A. PENN

I, Patrick A. Penn, declare as follows:

1. I am the Deputy Under Secretary of the Food, Nutrition and Consumer Services (FNCS)
at the United States Department of Agriculture (USDA). As part of my responsibilities, I oversee
the FNCS programs including the Supplemental Nutrition Assistance Program (SNAP), which is
administered by the Food and Nutrition Service (FNS) within FNCS. The statements made herein
are based on my personal knowledge and information made available to me in the course of
carrying out my official duties and responsibilities.

SNAP Overview

2. SNAP is a nutrition assistance program administered and funded by USDA at the federal
level. State SNAP agencies (also referred to as States) implement SNAP at the local level by
processing applications, certifying eligible households and calculating the amount of benefits for

each household in accordance with applicable laws and guidance.
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3. SNAP benefits are distributed to households, generally once per month, on electronic
benefit transfer (EBT) cards, which households may use at authorized retailers to purchase food.
In Fiscal Year (FY) 2024, there were approximately 267,000 retailers authorized by USDA to
accept SNAP benefits.
4. Federal law generally requires state SNAP agencies to issue benefits to a household on or
about the same time each month. State SNAP agencies generally stagger benefit issuances to
households throughout the month, so one group of households may receive their allotments on the
1t of each month, another group may receive their allotments on the 5% of each month, another
group may receive their allotments on the 10" of each month, and so on.
5. SNAP benefits average approximately $8.2 billion per month, and State administrative
expenses average about $450 million per month, for a total of about $8.65 billion per month for
SNAP. In addition, the Nutrition Assistance Programs (NAP) in Puerto Rico and American Samoa
cost roughly $300 million per month and are also funded from the SNAP appropriation, bringing
the total cost average from the SNAP account to approximately $8.95 billion per month.
6. SNAP benefits (allotments) are based on the cost of the Thrifty Food Plan, a USDA
calculated market basket that reflects the cost to feed a family of four adjusted for household size
and income.
7. USDA pays the full cost of SNAP benefits, using the Federal Treasury’s Automated
Standard Application for Payments (ASAP) system to make funds available to States via Letters
of Credit (LOCs). There is one funding stream used to update State LOCs on a daily basis that all
States draw from as benefits are made available to participants on their EBT cards. As part of the
administration of SNAP, States certify the eligibility of households, calculate benefit levels, and

determine when benefits become available to each household. The States send this information,
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referred to as an “issuance file”, to their EBT processor. The EBT processor transfers the issuance
file to their system, which holds household information such as card numbers, balances, and
transaction histories. The EBT processor then loads the benefits “on the card” for existing
households and creates new accounts for new households, specifying the date the benefits will
become available. Next, the EBT processor sends a consolidated list of the amount of benefits
made available in each State to USDA.
8. SNAP participants redeem benefits by purchasing food at an authorized SNAP retailer.
As households redeem benefits, the EBT processor pays the retailers daily for all transactions.
Thereafter, the EBT processor withdraws funds from the States’ Letter of Credit to reimburse itself
for the value of benefits redeemed.
0. The issuance and redemption of SNAP benefits described above is part of an integrated,
automated process for all State SNAP agencies, SNAP participants, SNAP retailers and EBT
processors which developed over time based in part on expectation of continued availability of
sufficient SNAP appropriations.
SNAP Funding
10. Congress appropriates funds for SNAP benefits each fiscal year. The appropriation consists
mostly of one-year base funds and sets aside a portion of that appropriation as three-year money
for contingency funds. For example, in FY 2024, the total appropriation for SNAP was
approximately $122 billion. See P.L. 118-42. From that amount, Congress directed that $3 billion
“shall be placed in reserve for use only in such amounts and at such times as may become necessary
to carry out program operations...” and available through the end of FY 2026. See id. Based on
current apportionments and USDA’s accounting system, there is approximately $5.25 billion in

the contingency fund, an amount insufficient to cover a full month of benefits.
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11. Over the years, FNS has repeatedly used the contingency fund for disaster assistance. For
example, in 2017, after Hurricanes Maria, Rita and Harvey heavily impacted the southeastern
United States and Puerto Rico, FNS spent approximately $4.3 billion on the affected States and
roughly $1.7 billion in Puerto Rico for disaster assistance using contingency funds.
12.  Inaddition, FNS has used the contingency funds to fund State administrative expenses and
partial payments towards the Nutrition Assistance Programs (NAP) in Puerto Rico and American
Samoa during a lapse in appropriations. For example, OMB apportioned $750 million on October
2, 2025 for State administrative expenses and NAP. NAP is a block grant nutrition assistance
program specific to Puerto Rico and American Samoa authorized by 7 U.S.C. 2028, as opposed to
SNAP which is established under 7 U.S.C. 2013(a). The NAP block grants are separate from
SNAP and operate under different terms and processes.
13.  However, FNS has not used the contingency fund for regular SNAP benefits during a lapse
in appropriations.
14. USDA is required by 7 U.S.C. 2027(b) to limit SNAP benefits to an amount not in excess
of the appropriation for such fiscal year and must reduce, suspend or cancel benefits to the extent
necessary to comply with this requirement. That limitation applies only to SNAP, not to NAP
block grants.
15. Because Congress has not enacted FY 2026 SNAP appropriations, there are insufficient
funds currently available to FNS to cover November 2025 SNAP benefits. In light of the
insufficiency, USDA issued a notice on October 10, 2025 directing State agencies to hold on
November issuance files. On October 24, given the continued lack of an FY 2026 appropriations
act, USDA announced on October 24, 2025 that SNAP participants would not receive their

November allotments.
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Full November Benefits Without Sufficient Funds
16. As described, the system to issue benefits to SNAP households’ accounts and redeem those
benefits at SNAP retailers is highly automated and operates on the assumption that sufficient
SNAP funds exist for benefit issuances and redemptions.
17.  If States submit issuance files to EBT processors for the full amount of November benefits
even in the absence of sufficient appropriations, then there will likely be additional consequences,
as described below.
18.  First, if States understand that SNAP funds are limited, States may rush to issue benefits
(via the EBT processors) ahead of other States and thereby drain whatever funds are available,
since all benefit issuances draw upon the same source of funds. This would leave households in
certain States with November benefits and other State households without benefits.
19. Second, because EBT processors extend money through an automated process to SNAP
retailers for benefit redemptions before reimbursing themselves from the State letters of credit, the
lack of sufficient SNAP funding could mean that EBT processors overextend themselves. In other
words, the EBT processors may not be able to fully reimburse themselves for the outlays made to
SNAP retailers.
20. In such a situation, USDA would be liable to the EBT processors for the amount of
unreimbursed redemptions plus interest, thereby incurring obligations in advance or in excess of
appropriations.
21.  Third, the only way to prevent such liability is to wholly withdraw all SNAP retailers’
ability to redeem SNAP benefits. This would halt all SNAP transactions, even those attempting to

use benefits from past months that were fully funded.
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Reducing November Benefits
22. Were a Court to craft unprecedented relief (and contrary to the clear language in 7 U.S.C.
2027(b)) and direct USDA to provide reduced benefits, given insufficient funds to cover full
allotments for November, USDA would direct States to reduce allotments, in accordance with 7
U.S.C. 2027(b) and 7 C.F.R. 271.7, by over 50 percent. Were the Court to force USDA to use the
contingency fund, it would essentially deplete the contingency fund and USDA’s ability to respond
to disasters through D-SNAP and any other emergencies.
23.  USDA has never implemented a reduction in SNAP benefits under 7 C.F.R. 271.7.
Because no template, processes, or past experience exist to inform a reduction in benefits, there
are multiple variables which could lead to significant problems in attempting to reduce benefits
for every SNAP household in the country.
24.  To implement a reduction in benefits, FNS would issue a new allotment table to replace

the current FY 2026 version (https://www.fns.usda.gov/snap/allotment/cola). State agencies

would then need to code their systems to issue revised allotments. The ability, time and resources
to accomplish this system change would vary greatly among State agencies, with some State
agencies working with systems that are decades old. It is unclear how many States would be able
to complete the changes in an automated manner or with minimal disruption, versus requiring
manual overrides or computations that could lead to payment errors.

25.  Based on past informal conversations with State agencies, USDA’s understanding is that
for at least some States, system changes of this scope could take anywhere from a few weeks up
to several months. Several factors contribute to the estimated time, including that many States
operate eligibility systems integrating multiple assistance programs (SNAP, TANF, Medicaid,

etc.) which create competing priorities for system adjustments. For SNAP itself, States are
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working to implement major changes enacted by the One Big Beautiful Bill Act, such as revised
alien eligibility, shelter cost calculations and expanded work requirements. See Title I, Subtitle A
of Public Law 119-21, 139 Stat. 72, 80-85 (July 4, 2025).
26. After States manage to reduce benefits for November (the issuance of which may not
actually occur in November), further necessary system changes could cause more delays and
errors. For example, State agencies would have to revise their systems once again to return to
regular allotments.
27.  Any system change carries risk of payment errors and there are numerous examples of
broad coding errors made by State agencies in implementing changes to benefit issuances. For
example, in September of 2024, Texas Health and Human Services Commission (HHSC) informed
FNS that they inadvertently provided an overpayment of Hurricane Beryl SNAP mass
replacements totaling $10,025,089. HHSC determined the root cause of the overpayment resulted
from an incorrect system rule that was coded. Also, in January 2024, the Pennsylvania Department
of Human Services informed FNS that the State’s system incorrectly aligned Medicaid and SNAP
certification periods. The State created a workaround where eligibility workers had to manually
unlink Medicaid and SNAP, but many workers failed to make the manual fix, and it resulted in an
increased number of payment errors.
28. Such errors have significant implications for States and SNAP households, as well as the
Federal government’s responsibility for the public fisc. For example, errors may contribute to a
State’s fiscal year payment error rate, which could result in a State’s liability to USDA for any
overissuances. See 7 U.S.C. 2025(c) and 7 C.F.R. Part 275, Subpart C. In addition, Federal law
generally requires State agencies to collect overissuances from households that had no

responsibility for the mistake. See 7 U.S.C. 2022(b) and 7 C.F.R. 273.18.
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Diverting Section 32 Child Nutrition Funds to SNAP November Benefits
29. Section 32 funds transferred to FNS are not normally available to pay SNAP benefits.
USDA would have to undertake a series of steps under its Interchange authority (7 U.S.C. 2257)
to make those funds available for November SNAP benefits, assuming the authority can be used
in this manner.
30. Section 32 refers to a mandatory appropriation (7 U.S.C. 612c) that receives 30 percent of
customs receipts on all imports from the prior calendar year. Among various purposes, Section 32
funds in large part funds the USDA FNS Child Nutrition Programs—namely the National School
Lunch and Breakfast Programs authorized by the Richard B. Russell National School Lunch Act
(42 U.S.C. 1751 et seq.) and the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.). Of the
$25.2 billion in Section 32 funds for FY26, approximately $23 billion was routed to USDA Child
Nutrition Programs. See 7 U.S.C. 612¢-6(b)(1).
31. Each year, the Congressional appropriations process relies significantly on Section 32
funding to fully fund the Child Nutrition Programs. See, e.g. Consolidated Appropriations Act,
2024, Pub. L. 118-42, 138 Stat. 25, 92 (Mar. 9, 2024) (“For necessary expenses to carry out [Child
Nutrition Programs]; $33,266,226,000, to remain available through September 30, 2025, of which
such sums as are made available under section 14222(b)(1) of the Food, Conservation, and Energy
Act of 2008 (Public Law 110-246), as amended by this Act, shall be merged with and available
for the same time period and purposes as provided herein...”. As Section 32 funds are appropriated
by permanent law, in the absence of a FY26 appropriations act, USDA may use Section 32 funding
for Child Nutrition programs.
32.  The Office of Management and Budget (OMB) has apportioned Section 32 funds for FY26

Child Nutrition meal reimbursement and administrative costs only at this point, and USDA has
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provided $6.2 billion of those funds to cover such expenses for October and November. To fund
November SNAP benefits with some of the remaining $16.8 billion Section 32 funds, OMB would
need to make an apportionment allowing USDA to employ its discretionary interchange authority
under 7 U.S.C. 2257.
33. USDA has used the interchange authority to move funds to an account when the receiving
account had some appropriations but not enough to fully cover expenses. For example, the Special
Supplemental Nutrition Program for Women, Infants and Children (WIC) had some carryover
balances available from the FY25 appropriation, but not enough to cover October 2025 costs. To
ensure continuity of WIC in October 2025, USDA used the interchange authority to transfer $300
million into WIC from Child Nutrition Programs, which are currently funded with FY 25 carryover
balances and FY 26 Section 32 funds.
34. Such a transfer from Section 32 funds for November SNAP benefits would involve several
differences from the WIC transfer. Notably, the amount required to cover SNAP monthly costs—
$8.95 billion—far exceeds the approximately $500 million needed for WIC on a monthly basis.
Also, there are no carryover balances for SNAP benefits whereas WIC is funded with two-year
appropriations.
35. The consequence of such action would mean a sizeable deficit in the Child Nutrition
Program account that would likely need to be filled by new budget authority provided through FY
2026 Congressional appropriations. Each year, Congress appropriates resources in addition to
Section 32 for the Child Nutrition Programs. For FY 2026, using $3.7 billion of the available
Section 32 resources to fund SNAP benefits would require Congress to provide additional
appropriations of that amount in the Child Nutrition account in order to ensure full funding for the

Child Nutrition programs in FY 2026.
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SNAP Benefits in Prior Lapses
36.  While SNAP benefits continued to be issued in their full amounts during past lapses in
funding, the current situation presents a unique, extreme situation not previously encountered.
37.  For example, during the October 2013 lapse in appropriations, USDA was able to fully
fund benefits because of funds made available under Section 101 of the American Recovery and
Reinvestment Act (P.L. 111-5) which stated that benefits had to be provided at 113.6 percent of
the June 2008 value of the thrifty food plan and that they could not be reduced for the level in
effect for FFY 2009. This adjustment expired on October 31, 2013; therefore USDA was able to
use those funds to cover October benefits during that lapse.
38.  In January 2019, in the midst of a lapse in appropriations that began December 22, 2018
and ended January 5, 2019, FNS used budget authority in the Continuing Resolution (CR) (Pub.
L. 115-245, div. C, §§ 101(1), 105(3), amended by Pub. L. No. 115-298, 132 Stat. 4382, 4382
(Dec. 7, 2018) to fully fund February 2019 benefits. Accordingly, FNS informed States on January
10, 2019 that States were permitted to issue February 2019 benefits in January. On January 25,
2019, the CR was extended through February 15, 2019. See Pub. L. No. 116-5, 133 Stat. 10, 10
(Jan. 25, 2019) and fiscal year 2019 appropriations were enacted on February 15, 2019. Pub. L.

No. 116-6, 133 Stat. at 13.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

RHODE ISLAND STATE COUNCIL OF
CHURCHES, et al.,

Plaintiffs,

V. No. 25-cv-00569-JIM-AEM

BROOKE ROLLINS, in her official capacity as
Secretary of the United States Department of
Agriculture, et al.,

Defendants.

SUPPLEMENTARY DECLARATION OF PATRICK A. PENN

1. I am the Deputy Under Secretary of the Food, Nutrition, and Consumer Services (FNCS)
at the United States Department of Agriculture (USDA). As part of my responsibilities, I oversee
the FNCS programs including the Supplemental Nutrition Assistance Program (SNAP), which is
administered by the Food and Nutrition Service (FNS) within FNCS. The statements made herein,
which supplement my October 29, 2025, declaration made in Commonwealth of Massachusetts, et
al. v. USDA, 1:25-cv-13165 (Penn Decl. Doc. No. 14-2), are based on my personal knowledge and
information made available to me in the course of carrying out my official duties and

responsibilities.
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Use of SNAP Contingency Fund for Reduced November Benefits
2. At the beginning of fiscal year 2026, FNS had $6 billion in SNAP contingency funds. In

October 2025, FNS used $450 million from the contingency fund for SNAP State agencies’
administrative expenses (SAE) and an additional $300 million for the Nutrition Assistance
Program (NAP) block grants for Puerto Rico and American Samoa.'

3. Per orders issued by the United States District Courts for the Districts of Massachusetts
and Rhode Island, FNS intends to deplete SNAP contingency funds completely and provide
reduced SNAP benefits for November 2025.

4. Even in the absence of an appropriation, states must by law continue to accept applications
and conduct eligibility determinations. 7 C.F.R. 271.7(e)(1). States also must incur necessary
expenses to re-calculate and distribute benefits. Accordingly, states continue to incur SAE
necessary to operate SNAP. For November, FNS will obligate $450 million from the contingency
fund for SAE, and an additional $150 million for NAP in Puerto Rico and American Samoa (50%
of the value of one month of each block grant)?.

5. The above will leave a total of $4.65 billion in the contingency fund for November SNAP
benefits that will all be obligated to cover 50% of eligible households’ current allotments.

6. This means that no funds will remain for new SNAP applicants certified in November,
disaster assistance, or as a cushion against the potential catastrophic consequences of shutting

down SNAP entirely. See Penn Decl. Doc. No. 14-2 q 21.

"'NAP is authorized by 7 U.S.C. 2028. SNAP, which is separate from NAP, is established under 7 U.S.C. 2013(a).
NAP is a block grant to Puerto Rico and American Samoa that operates under standards and systems separate from
SNAP. Although separate, NAP and SNAP are funded out of the same appropriations provided in annual
appropriation acts.

2 NAP block grants for Puerto Rico and American Samoa cover both benefits and administrative expenses.

2
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Consideration of Diverting Section 32 Child Nutrition Funds or Other Funds to SNAP

7. In addition to routing the remaining SNAP contingency funds to partial November 2025
SNAP benefits, USDA has carefully considered tapping Section 32 funds that, pursuant to statute,
were transferred to FNS to be used for Child Nutrition Programs. USDA would need at least $4
billion from those Child Nutrition funds to provide full SNAP benefits instead of reduced benefits
for the month of November.

8. USDA contemplated various factors including the statutory mandate evidencing clear
Congressional intent that Section 32 funds transferred to FNS be used for Child Nutrition Programs
(see 7 U.S.C. 612c-6(b)(1)), which are a group of programs that are distinct from SNAP in terms
of legal authority, appropriations accounts, and operations. In addition, USDA considered the
impact a transfer of the magnitude necessary to support SNAP would have on Child Nutrition
Programs, the likelihood (or lack thereof) of Congress’s ability to appropriate additional billions
of dollars for Child Nutrition Programs for FY26 to make up the funding shortfall such an
additional transfer would create, and the Courts’ orders.

9. Ultimately, USDA has determined that Section 32 Child Nutrition Program funds must
remain available to protect full operation of Child Nutrition Programs throughout the fiscal year,
instead of being used for SNAP benefits. Section 32 Child Nutrition Program funds are not a
contingency fund for SNAP. Using billions of dollars from Child Nutrition for SNAP would leave
an unprecedented gap in Child Nutrition funding that Congress has never had to fill with annual
appropriations, and USDA cannot predict what Congress will do under these circumstances.

10. The Child Nutrition Programs, which include the National School Lunch and Breakfast
Programs, Summer Food Service Program, and Summer EBT (SUN Bucks), provide critical,

nutritionally-balanced meals and food assistance benefits to millions of children every day.
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Through the National School Lunch Program alone, approximately 29 million children per day
receive nutritionally balanced, low-cost or no-cost lunches.?
11. Funding for Child Nutrition Programs derives primarily from two sources—annual
appropriations and funds transferred from the Section 32 account, the latter of which constitutes
the bulk of Child Nutrition Programs funding. See 7 U.S.C. 612c-6(b)(1).
12. Section 32 refers to a mandatory appropriation (7 U.S.C. 612c) that receives 30 percent of
customs receipts on all imports from the prior calendar year. A large portion of those funds go to
Child Nutrition Programs. See Penn Decl. Doc. No. 14-2 4 30. To make them available for SNAP,
USDA would need to execute its discretionary authority under 7 U.S.C. 2257. Much of the public
discussion of Section 32 misunderstands the funding; Congress has designated uses for Section 32
funds that do not include SNAP, and Congress purposefully avoided keeping any remainder and/or
unallocated Section 32 funds for general contingency purposes.
13. While Section 32 funds are essential to Child Nutrition Programs, they do not fully fund
Child Nutrition Programs. Rather, Congress must fund the remainder through annual
appropriations.
14. As an example of the dual funding streams for Child Nutrition Programs, in FY24, the total
cost of Child Nutrition Programs was approximately $33 billion. See Consolidated Appropriations
Act, 2024, Pub. L. 118-42, 138 Stat. 25, 92 (Mar. 9, 2024). Roughly $28.8 billion came from

Section 32 funds and $4.5 billion came from annual appropriations. For FY25, the total cost of

3 Studies that account for the greater likelihood of participation in these programs among children from food-
insecure households find that school meal programs reduce food insecurity among children. Child Nutrition
Programs also contribute to diet quality and academic performance for children from low-income and food-insecure
households.

https://ers.usda.gov/sites/default/files/ laserfiche/publications/84003/EIB-174.pdf?v=39281

4
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Child Nutrition Programs was approximately $32.4 billion, with $22.4 billion coming from Section
32 funds and $10 billion coming from annual appropriations.
15. For FY26, there is $25.2 billion in Section 32 funds derived from customs receipts, and
approximately $23 billion was transferred to FNS for the Child Nutrition Programs. See 7 U.S.C.
612c-6(b)(1). Based on the FY26 USDA budget request, this would mean Congress must still
appropriate at least $13.2 billion for Child Nutrition Programs in FY26 for a total of $36.27 billion.
16. However, using USDA’s discretionary authority at 7 U.S.C. 2257 to transfer such a
significant portion of Child Nutrition funds to “top off” SNAP contingency funds and issue full
November SNAP allotments would leave Child Nutrition Programs, which feed no fewer than 29
million children, with an unprecedented and significant shortfall.
17. Under current law, another infusion of Section 32 tariff funds to Child Nutrition Programs
will not occur until FY27. In other words, the $4 billion removed from Child Nutrition Programs
for one month of SNAP benefits would be a permanent loss to Child Nutrition Programs for the
entirety of their annual operations in FY26.
18. If Congress were to pass an annual appropriations act or continuing resolution with usual
terms and conditions, that $4 billion gap would not be filled because Congress would not replenish
the Section 32 portion with annual appropriations (again, the Section 32 transfer is funded annually
with customs receipts).
19. To make Child Nutrition Programs whole for FY26, Congress would need to appropriate
an additional $4 billion in new budget authority. In other words, instead of Congress appropriating
the estimated $13.2 billion for Child Nutrition Programs in FY26, Congress would need to

appropriate more than $17.2 billion for Child Nutrition Programs to continue funding the Child
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Nutrition Programs at the level required to serve all eligible children. The pending continuing
resolution makes no such additional appropriation.
20. While USDA transferred approximately $300 million in October 2025 to support the
Special Supplemental Nutrition Program for Women, Infants, and Children (WIC), there are key
differences. For example, the magnitude of the amounts ($300 million for WIC in October 2025
versus $4 billion for SNAP) is a material consideration. While USDA believes there are sufficient
funds in the Child Nutrition Programs to support WIC during these unprecedented circumstances,
the agency does not believe the same is true for SNAP due to the significant differences between
the amounts at issue.
21. USDA also believes a transfer of Child Nutrition Program funding to support SNAP would
further stray from Congressional intent. While Congress has developed a statutory scheme for
providing partial SNAP benefits and, according to the Courts, provided contingency funds at a
level it has deemed sufticient, USDA would ignore those provisions while also threatening its
ability to administer Child Nutrition Programs if it were to repurpose funds Congress explicitly
intended be used only for Child Nutrition Programs. A much smaller transfer for WIC does not
undermine performance of the Child Nutrition Programs and raises no such concerns.
22. Amid this no-win quandary and upon further consideration following the Courts’ orders,
USDA has determined that creating a shortfall in Child Nutrition Program funds to fund one month
of SNAP benefits is an unacceptable risk, even considering the procedural difficulties with
delivering a partial November SNAP payment, because shifting $4 billion dollars to America’s
SNAP population merely shifts the problem to millions of America’s low income children that

receive their meals at school.
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23. The discretionary interchange authority at 7 U.S.C. 2257 allows transfers within the same
“bureau, division, or office”. SNAP, Child Nutrition Programs, and WIC are in the same “bureau,
division, or office,” namely FNCS. As explained, using Section 32 Child Nutrition Program funds
jeopardizes those crucial programs, and WIC does not have funds to spare for SNAP. There are no
other large blocks of funding—that is, funding not tied to yearly appropriations—within FNCS

that could be used to supplement SNAP.

Actions to Implement Reduction in Benefits

24. There are procedural difficulties that States will likely experience which would affect
November SNAP benefits reaching households in a timely manner and in the correctly reduced
amounts. See Penn Decl. Doc. No. 14-2 99 22-28.

25.  Before States begin making the novel system changes to implement the benefit reductions,
USDA must notify States of the effective date of the reduction and by what percentage maximum
SNAP allotments are to be reduced. See 7 C.F.R. § 271.7(d)(1)(i) and (i1).

26.  USDA is prepared to issue such notice and revised issuance tables to State agencies on
November 3, 2025. States will rely on the issuance tables to calculate the benefits due to each
eligible household in their respective States. To assist State agencies with the massive changes,
USDA will have staff available for technical assistance.

27. As is required by Federal law, after receiving notice from FNS, State agencies must recode
their eligibility systems to adjust for the reduced maximum allotments. See 7 C.F.R.
271.7(d)(1)(i1); 274.2(a). The resulting reduced benefits amounts for certified SNAP households
will be sent to States” EBT processors in “issuance files.” See Penn Decl. Doc. No. 14-2 q 7, 24.
28. Given the variation among State systems, some of which are decades old, it is unclear how

many States will complete the changes in an automated manner with minimal disruption versus
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manual overrides or computations that could lead to payment errors and significant delays. See
Penn Decl. Doc. No. 14-2 9§ 24.
29. For at least some States, USDA’s understanding is that the system changes States must
implement to provide the reduced benefit amounts will take anywhere from a few weeks to up to

several months. See Penn Decl. Doc. No. 14-2 q 25.

30. In addition to adjusting eligibility and benefit issuance files to accommodate the reduction,
States must notify all SNAP households of the reduction, as well as handle any requests for fair

hearings from SNAP households related to the reduction. See 7 C.F.R. 271.7(d)(4) and (f).

31.  As noted above, USDA will issue the appropriate notice and issuance tables today to

comply with the Court’s order.

I declare under penalty of perjury that the foregoing is true and correct.

Patrick A. Penn

Deputy Under Secretary

Food Nutrition and Consumer Services
UNITED STATES DEPARTMENT
OF AGRICULTURE





