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In the Supreme Court of the United States

No. 25A515

JOSE DURAN, INDIVIDUALLY AND AS REPRESENTATIVE OF A CLASS OF JUDGMENT
CREDITORS OF THE ESTATE OF FERDINAND E. MARCOS, APPLICANT

U.

UNITED STATES OF AMERICA, ET AL.

RESPONSE IN OPPOSITION TO THE APPLICATION
FOR A STAY OF THE MANDATE ISSUED BY THE UNITED STATES
COURT OF APPEALS FOR THE SECOND CIRCUIT PENDING
A PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States, respectfully submits this
memorandum in opposition to applicant’s request for a stay pending the filing and
disposition of a petition for a writ of certiorari to review the decision of the United
States Court of Appeals for the Second Circuit.

STATEMENT

This case involves an application by the Attorney General of the United States,
at the request of the Republic of the Philippines, to enforce the judgment of a Philip-
pine court regarding the disposition of assets from Ferdinand E. Marcos that are cur-
rently in the United States.

A. Factual Background

Marcos was president of the Republic of the Philippines from 1965 until 1986,

when he fled to Hawaii. App., infra, 4a-5a.1 Arelma, S.A. is a Panamanian corpora-

1 Because the application does not include a continuously paginated appendix,
this opposition includes an appendix that contains the decision of the court of appeals
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tion that was formed for the purpose of maintaining an investment account on Mar-
cos’s behalf at Merrill Lynch in New York. See Republic of the Philippines v. Pimen-
tel, 553 U.S. 851, 857 (2008). In 1972, $2 million in funds—which had been stolen
from the Republic—were deposited with Merrill Lynch, and the funds have since
grown to more than $40 million. App., infra, 5a. Those funds, which are the subject
of this litigation, were transferred to the control of the New York State Comptroller
in 2017. Ibid.

Applicant Jose Duran represents a class of nearly 10,000 individuals, most of
whom are Filipino nationals. See App., infra, 6a; Pimentel, 553 U.S. at 857-858.
Members of the class sued Marcos and his family in 1986 in the United States District
Court for the District of Hawaii, alleging that Marcos and his government committed
human rights abuses against them or their relatives. See ibid. The class obtained a
money judgment of roughly $2 billion after trial, but it has not yet been able to collect
fully on that judgment. App., infra, 6a.

B. The Philippine Forfeiture Judgment

In 1991, after Marcos’s death, the Republic of the Philippines initiated forfei-
ture proceedings in its anti-corruption court, the Sandiganbayan, seeking various
Marcos assets, including the roughly $40 million at issue here. App., infra, 5a, 8a.
Those proceedings continued for more than a decade before the Republic moved for
summary judgment as to the Arelma assets in 2004. Id. at 8a. In 2009, the Sandi-
ganbayan granted that motion and held that the Arelma assets stem from criminally
obtained property. Ibid. In 2012, the Philippine Supreme Court affirmed the Sandi-

ganbayan’s judgment and clarified that the forfeiture extends to “[a]ll assets, proper-

(App., infra, 1a-40a), which is reported at 153 F.4th 142; and two orders of the district
court (App., infra, 41a, 42a-51a), which appear at 2024 WL 127023 and 442 F. Supp.
3d 756.
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ties, and funds belonging to Arelma, S.A.,” including “all interests and all other in-
come that accrued thereon.” See Gov’t C.A. Br. 8 (citations omitted; brackets in orig-
inal). That ruling became final in 2014.

C. The Pimentel Interpleader Suit

After the class and others sought to satisfy judgments by collecting the Arelma
assets, Merrill Lynch filed a federal interpleader action in 2000 to resolve ownership
of the assets. App., infra, 7a; Merrill Lynch v. Arelma Inc., No. 00-595 (D. Haw.). The
class and others were named as defendants in that action; the Republic of the Philip-
pines sought to dismiss the action on various grounds, including sovereign immunity.
See Pimentel, 553 U.S. at 859. The Republic further explained that the ongoing pro-
ceedings before the Sandiganbayan were seeking to forfeit the same assets. Ibid.
Although the district court awarded the assets to the class in 2004, this Court later
vacated that judgment, holding in Pimentel that the Republic was entitled to foreign
sovereign immunity and that the interpleader action could not continue without the
Republic’s participation, as it was a necessary party. Id. at 864; App., infra, 8a. The
assets were returned to Merrill Lynch in February 2010. App., infra, 24a.

D. The Present Controversy

1. In January 2015, the Republic of the Philippines formally requested that
the Attorney General of the United States invoke the procedures in 28 U.S.C. 2467
to enforce the Sandiganbayan’s judgment as to the Arelma assets. App., infra, 8a.
The Assistant Attorney General for the Criminal Division certified that the request
was in the interests of justice, and in June 2016, the Attorney General filed an en-
forcement application in federal district court. Ibid.

Applicant intervened on behalf of the class, seeking to block enforcement of the

Sandiganbayan’s forfeiture judgment and to satisfy the class’s own judgment using
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the Arelma assets.?2 App., infra, 9a. Applicant raised several affirmative defenses
and other defenses to enforcement of the Philippine judgment, including (1) that the
foreign court lacked jurisdiction over the subject matter; (2) that the foreign nation
did not give the class notice of the proceedings such that it could defend its interest
in the assets; (3) that the enforcement action was untimely because the statute of
Iimitations had run; and (4) that the Sandiganbayan’s judgment was obtained by
fraud. See id. at 12a-13a.

2. The district court, adopting two reports and recommendations from the
magistrate judge, rejected all of the class’s defenses and issued an order enforcing the
Philippine forfeiture judgment. See App., infra, 41a (rejecting applicant’s affirmative
defenses); id. at 42a-51a (rejecting statute-of-limitations defense).

3. The court of appeals unanimously affirmed. App., infra, 1a-40a. As rel-
evant here, the court reasoned that (1) Philippine law governed the scope of the San-
diganbayan’s subject-matter jurisdiction, and applicant did not contest that the for-
eign court had jurisdiction under its own law, id. at 20a-22a; (2) the class could not
have been injured by any lack of notice, because it had no interest in the assets when
the Sandiganbayan issued its judgment, id. at 22a-26a; (3) the relevant claim accrued
when the Republic of the Philippines requested enforcement by the United States in
January 2015, and the enforcement action was therefore timely when it was filed in
June 2016, id. at 13a-18a; and (4) the class failed to assert a genuine dispute of ma-
terial fact as to the fraud allegation, id. at 26a-28a.

Applicant filed a petition for panel rehearing and rehearing en banc, which the

2 Another Marcos creditor, the estate of Roger Roxas, also intervened in the
Section 2467 proceeding. App., infra, 7a, 9a. Last week, the Roxas estate’s repre-
sentative filed a petition for a writ of certiorari to review the decision below. See
Roxas v. United States, No. 25-548 (filed Nov. 3, 2025). The questions presented in
that petition are not relevant to this stay application.
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court of appeals denied on October 16, 2025. C.A. Docs. 182.1 (Sept. 24, 2025), 183.1
(Oct. 16, 2025). Five days after that denial, applicant moved the court for a stay of
the release of its mandate, which the court denied on October 27, and the mandate
was released that day. See C.A. Docs. 184.1 (Oct. 21, 2025), 188.1 (Oct. 27, 2025),
189.1 (Oct. 27, 2025).

4. On October 30, 2025, applicant filed his application in this Court, seek-
ing a stay of the court of appeals’ judgment. On November 5, Justice Sotomayor re-
called and stayed the court of appeals’ mandate and ordered the Government to sub-
mit a response to the application by November 12.

ARGUMENT

The application does not make a showing that applicant (and the class he rep-
resents) is likely to succeed on the merits and therefore fails to meet the high burden
to warrant a stay pending a writ of certiorari. In his attempts (Appl. 3-7) to show
that a petition would raise four substantial questions, applicant misreads this Court’s
precedents, cites cases that are no longer good law, and fails to establish that there
is any conflict that would warrant this Court’s review.

Even setting aside the merits, the balance of the equities strongly favors the
government. The issuance of the court of appeals’ mandate would allow the govern-
ment to begin a lengthy process of obtaining custody of the assets in question from
the New York State Comptroller, negotiating with the Republic of the Philippines
about any conditions on transferring the assets, and then repatriating the assets. But
only the last step in that process—the transfer of the assets to the Republic—would
threaten applicant and the class with any irreparable harm, and that step is likely
several months (or longer) from coming to fruition. Accordingly, the United States

represents that it will not take the step of transferring the assets to the Republic until
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this Court disposes of a timely petition for a writ of certiorari and any resulting case
on the merits.

In the meantime, this Court should deny the stay application and order the
release of the court of appeals’ mandate, thus allowing the government to continue
pursuing the interests of international comity that motivated this enforcement pro-
ceeding, placing it in a position to return the assets more promptly to the Philippines
in the event that this Court denies review or ultimately affirms the decision below.

I. APPLICANT IS UNLIKELY TO PREVAIL IN THIS COURT AND PRE-
SENTS NO QUESTION WORTHY OF THIS COURT’S REVIEW

To justify a stay pending disposition of a petition for writ of certiorari, an ap-
plicant must show that he is likely to succeed on the merits. See Ohio v. EPA, 603
U.S. 279, 291 (2024); Nken v. Holder, 556 U.S. 418, 434 (2009). And an applicant’s
likelihood of success encompasses “not only an assessment of the underlying merits
but also a discretionary judgment about whether the Court should grant review in
the case.” Does 1-3 v. Mills, 142 S. Ct. 17, 18 (2021) (Barrett, J., concurring in the
denial of application for injunctive relief). The application appears to assert (at 3-7)
four purported errors in the decision below, but applicant’s objections lack merit and
those issues do not warrant this Court’s review. The application thus fails to demon-
strate either a “reasonable probability that four Justices will consider the issue suf-
ficiently meritorious to grant certiorari” or a “fair prospect that a majority of the
Court will vote to reverse the judgment below.” Hollingsworth v. Perry, 558 U.S. 183,
190 (2010) (per curiam).

A. The Court Of Appeals Correctly Rejected Applicant’s Objection To
The Philippine Court’s Subject-Matter Jurisdiction

A federal court may refuse an application to enforce a foreign judgment if, inter

alia, “the foreign court lacked jurisdiction over the subject matter.” 28 U.S.C.
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2467(d)(1)(C). The court of appeals rejected applicant’s invocation of that provision,
explaining that Philippine law, not American law, governs the analysis. App., infra,
20a-21a. The court found it “dubious that an American court could practically apply
American principles of subject matter jurisdiction, such as diversity and federal ques-
tion jurisdiction, to foreign judgments.” Id. at 20a. It further concluded that because
Section 2467(d)(1)(C) contains “no indication” that it “seeks to extend the American
law of subject matter jurisdiction to foreign adjudications,” the presumption against
extraterritorial application supported its view. Id. at 21a. That conclusion is con-
sistent with this Court’s precedents and the decisions of every other federal court to
consider the question. See id. at 20a n.5 (citing district-court decisions “uniformly
assum|ing] that foreign law applies”).

Applicant contends (Appl. 3) that the Sandiganbayan lacked subject-matter
jurisdiction over the forfeiture suit because it was exercising in rem jurisdiction over
assets located in the United States. He further asserts (ibid.) that the court of ap-
peals’ application of Philippine law “contravenes multiple decisions of this Court.”
But he does not respond to the court of appeals’ conclusion that the relevant jurisdic-
tional question is one of Philippine law. The cases he cites do not raise any reason to
doubt the correctness of the decision below. To begin, Rose v. Himely, 8 U.S. (4
Cranch) 241 (1808), was overruled. See Hudson v. Guestier, 10 U.S. (6 Cranch) 281,
285 (1810). And even if it had not been, the Court’s refusal in Rose to enforce a foreign
in rem judgment where the foreign court lacked possession of a res seized on the high
seas depended on its assessment of the law of nations at the time, more than two
centuries ago. 8 U.S. at 276-277. Applicant offers no evidence that the Sandi-
ganbayan’s exercise of jurisdiction was contrary to international law today. Indeed,

applicant’s position would not just mean that Section 2467 “could almost never be
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invoked.” App., infra, 21a. Its logic is apparently inconsistent with another federal
statute, 28 U.S.C. 1355(b)(2), which the D.C. Circuit has recognized reflects Con-
gress’s intention to confer on federal courts “jurisdiction to order the forfeiture of
propert[ies] located in foreign countries.” United States v. All Funds in Account Nos.
747.034/278, 747.009/278, & 747.714/278 Banco Espanol de Credito, 295 F.3d 23,
27 (2002); accord United States v. Certain Funds Contained in Account Nos. 600-
306211-006, 600-306211-011, & 600-306211-014 Located at the Hong Kong & Shang-
hai Banking Corp., 96 F.3d 20, 22 (2d Cir. 1996) (noting that 1992 amendments to
Section 1355 “provide district courts with in rem jurisdiction over a res located in a
foreign country”), cert. denied, 519 U.S. 1113 (1997). Applicant also invokes this
Court’s decision in Milliken v. Meyer, 311 U.S. 457 (1940), contending that the court
of appeals failed to consider “whether the foreign court’s asserted in rem jurisdiction
offended American ‘traditional notions of fair play and substantial justice.”” Appl. 3
(citing Milliken, 311 U.S. at 462-464). But Milliken discussed “traditional notions of
fair play and substantial justice” in the context of due process requirements for
personal jurisdiction. 311 U.S. at 463. Applicant did not raise Milliken or a
personal-jurisdiction defense below and may not do so for the first time in this Court.

Applicant asserts (Appl. 3-4) that the decision below conflicts with two deci-
sions of the Ninth Circuit. But the first decision that he quotes asserted that the
Sandiganbayan lacked jurisdiction in dicta contained in an order denying rehearing
en banc. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. ENC Corp., 467 F.3d 1205,
1207 (9th Cir. 2006). And, more importantly, this Court later reversed the Ninth
Circuit’s underlying decision. See Republic of the Philippines v. Pimentel, 553 U.S.
851, 873 (2008). Although this Court itself did not decide the jurisdictional question,

it nevertheless observed that “the Republic * * * might bring an action either in state
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or federal court to enforce the Sandiganbayan’s judgment,” and that “the claims
would not be frivolous.” Id. at 868. The other Ninth Circuit case that applicant cites
(Appl. 4), United States v. Nasri, 119 F.4th 1172 (2024), has been withdrawn by that
court and therefore “may not be cited as precedent by or to [the Ninth Circuit] or any
district court of the Ninth Circuit.” United States v. Nasri, No. 22-55685, 2025 WL
2600733, at *1 (9th Cir. Sept. 9, 2025). And even if it were binding precedent, that
case did not address foreign courts’ jurisdiction; it discussed only United States law
regarding in rem jurisdiction. Nasri, 119 F.4th at 1175. There is accordingly no con-
flict between the decision below and any decision of this Court or another court of
appeals on applicant’s subject-matter jurisdiction question.

B. The Class Did Not Lack Any Required Notice Of The Foreign-Court
Proceeding

Applicant’s second objection (Appl. 4-5), that the class allegedly lacked re-
quired notice of the forfeiture proceedings in the Sandiganbayan, fares no better. A
district court may refuse to enforce a foreign judgment if “the foreign nation did not
take steps, in accordance with the principles of due process, to give notice of the pro-
ceedings to a person with an interest in the property of the proceedings in sufficient
time to enable him * * * to defend.” 28 U.S.C. 2467(d)(1)(D) (footnote omitted). Here,
the court of appeals did not address the government’s explanation that the class re-
ceived actual notice of the Philippine court proceeding, because it concluded that this
Court’s decision in Pimentel had already “destroyed the Class’s interest in the Assets
before the Sandiganbayan issued its judgment, meaning that [the Class] could not
have been injured by any lack of notice.” App., infra, 22a. That holding is correct.

Drawing an analogy from standing doctrine, applicant nonetheless insists

(Appl. 4) that the Sandiganbayan’s decision is unenforceable because the class had
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an interest in the assets at the time the foreign-court proceeding was initiated. But
the application provides no response to the court of appeals’ reasons for rejecting that
argument below. The court explained that the notice provision in Section
2467(d)(1)(D) 1s “backward-looking,” in that “it asks courts to evaluate in hindsight
whether the interested party was given an opportunity to participate in the foreign
proceeding.” App., infra, 24a. And a “party with no interest in the contested property
at the time of the foreign judgment cannot be said to have been deprived of anything.”
Ibid. That reasoning comports with Article III standing doctrine; even if a party has
an interest in the issue at stake at the start of a legal proceeding, “that stake must
be maintained throughout all stages of litigation in order for the case not to be moot.”
Id. at 25a. Applicant does not rebut the conclusion that it lacked any cognizable in-
terest in the funds by the time the Sandiganbayan rendered its judgment in 2009.
See Appl. 4-5. Nor does he identify any decision from another court that reaches a
different conclusion as to that question.

In any event, even if applicant were entitled to notice, the government ex-
plained in the court of appeals that the class did in fact receive notice. Gov’t C.A. Br.
39-43. Both the Republic and applicant were parties in the interpleader case that
this Court resolved in Pimentel, supra. The Republic’s submissions in that case gave
notice of the Sandiganbayan’s ongoing proceedings, in which the Republic sought for-
feiture of the Arelma assets, and even provided applicant with a copy of the Republic’s
motion for summary judgment in the Sandiganbayan. See Gov’t C.A. Br. 39-41. Ap-
plicant also admitted in district court that he had actual notice of the foreign proceed-
ings. See id. at 41-42. Although the court of appeals did not need to reach the ques-
tion whether applicant did receive notice, such receipt would independently support

the court of appeals’ judgment with respect to applicant’s lack-of-notice argument.
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This Court is accordingly unlikely to grant review or reverse with respect to
that question.

C. The Statute Of Limitations Does Not Bar Enforcement Of The For-
eign Court’s Judgment

Applicant next contends (Appl. 5-6) that this Section 2467 enforcement suit
failed to satisfy the statute of limitations. The statute of limitations in 28 U.S.C.
2462, which covers all fine, penalty, and forfeiture enforcement actions, provides as
follows:

Except as otherwise provided by Act of Congress, an action, suit or proceeding

for the enforcement of any civil fine, penalty, or forfeiture, pecuniary or other-

wise, shall not be entertained unless commenced within five years from the
date when the claim first accrued if, within the same period, the offender or
the property is found within the United States in order that proper service may
be made thereon.
The court of appeals reasoned that the relevant “claim” in an action brought under
Section 2467 at a foreign sovereign’s request is the Attorney General’s application for
enforcement, not the Republic’s underlying claim to the funds based on Marcos’s mis-
deeds. App., infra, 14a-15a.

The court of appeals’ interpretation comports with this Court’s precedents and
with the statutory framework. As this Court explained in Gabelli v. SEC, 568 U.S.
442 (2013), a “claim” for statute-of-limitations purposes comes into existence “when
the plaintiff has a complete and present cause of action.” Id. at 448 (citation omitted).
In the context of an enforcement suit under Section 2467, the Attorney General can-
not certify a request and file an application until the foreign tribunal enters a final
judgment and the foreign sovereign submits a request for enforcement. 28 U.S.C.
2467(b)(1)(C); see App., infra, 16a. Only at that time does the Attorney General have
“a complete and present cause of action,” Gabelli, 568 U.S. at 448 (citation omitted),

* % %

and the ability to “file an application on behalf of a foreign nation seeking to
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enforce the foreign forfeiture or confiscation judgment,” 28 U.S.C. 2467(c)(1).

Applicant contends (Appl. 5) that the relevant claim accrues when the wrong-
doing that gives rise to entitlement to the funds occurs, and in this case accrued when
the funds were transferred to the Merrill Lynch account in 1972. But that interpre-
tation would nullify Section 2467 in a broad swath of circumstances. For example, it
would be unavailable to enforce judgments issued in cases brought near the end of a
foreign nation’s five-year-or-longer statute of limitations, judgments following litiga-
tion that had lasted longer than five years, and judgments in cases that require time-
consuming consideration of international comity interests.

Applicant’s reliance (Appl. 5-6) on this Court’s holdings in Gabelli, supra, and
Corner Post, Inc. v. Board of Governors of the Federal Reserve System, 603 U.S. 799
(2024), fails to undermine the analysis in the decision below. As explained above, in
an enforcement action under Section 2467, unlike in Gabelli, the federal government
has no cause of action based on the underlying wrongdoing. Rather, the Attorney
General “has a complete and present cause of action” only after the foreign sovereign
files a request for enforcement. Gabelli, 568 U.S. at 448 (citation omitted). And Cor-
ner Post supports that reading. There, this Court explained that “a cause of action
does not become complete and present for limitations purposes—it does not accrue—
until the plaintiff can file suit and obtain relief.” 603 U.S. at 810 (citation and inter-
nal quotation marks omitted). The Court understood that its “plaintiff-centric” ac-
crual rule would mean that the same underlying action might trigger the statute of
limitations at different times for different plaintiffs. Id. at 816-817. While that case
did not squarely answer the question here, it supports a reading that a claim under
Section 2467 accrues on the date that the Attorney General becomes able to file the

enforcement application authorized by Section 2467—not on some earlier date when
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the foreign government knew it could initiate the litigation that led to the underlying
judgment that is the subject of the enforcement action. Nothing in the stay applica-
tion casts doubt on that reading or suggests that this Court’s review is warranted.

D. No Question About The Identity Of The Funds At Issue Warrants
This Court’s Review

Finally, applicant contends (Appl. 6-7) that the court of appeals erred by cor-
recting a clerical error in the Sandiganbayan’s judgment concerning the assets’ cus-
todian. But as the decision below explained, the Philippine Supreme Court itself had
already corrected the Sandiganbayan’s clerical error by eliminating that court’s ref-
erence to a specific custodian when it affirmed the judgment. See App., infra, 31a.
Given that intervention by the Philippine Supreme Court, this is not an instance in
which “[aJn American court” can be fairly accused of having “sua sponte substitute[d]
a different property for the res.” Appl. 7 (emphasis omitted).

II1. THE BALANCE OF THE EQUITIES FAVORS THE GOVERNMENT

Aside from an applicant’s likelihood of success on the merits, this Court con-
siders “whether the applicant will be irreparably injured absent a stay,” “whether
issuance of the stay will substantially injure the other parties interested in the pro-
ceeding,” and the public interest. Nken, 556 U.S. at 426 (citation omitted). Those
equitable factors further counsel against a stay pending certiorari in this case and
favor the immediate reinstatement of the court of appeals’ mandate. Indeed, the re-
lief that applicant effectively requested—recall of a mandate that had already been
released before he filed his application—should issue “only in extraordinary circum-
stances” as a power “of last resort.” Calderon v. Thompson, 523 U.S. 538, 550 (1998).

Applicant contends (Appl. 7) that without a stay, “it is likely the Republic will

* % %

execute on the funds and transfer those funds to the Philippines,” rendering a
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petition for certiorari moot. The government does not contest that if the funds at
1ssue were transferred to the Republic of the Philippines, that could cause irreparable
harm to applicant, as those funds might not be able to be repatriated to the United
States if this Court were later to reverse the decision below.

But that asserted irreparable harm is far from imminent. The court of appeals’
mandate is not itself sufficient for the United States to transfer the funds to the Re-
public of the Philippines. The government will instead need to take several interme-
diate steps to gain custody of the funds from the New York State Comptroller (their
current custodian) and arrange for their repatriation to the Philippines. Those inter-
mediate steps—including intervening in an existing state-court proceeding regarding
the funds, moving for the transfer of the funds from New York to the federal govern-
ment, and coordinating with foreign officials—will very likely take longer than this
Court’s disposition of a forthcoming petition for a writ of certiorari.

The United States therefore commits that, even if it obtains possession of the
assets at issue, it will not take the decisive step of transferring them to the Republic
of the Philippines before the resolution by this Court of a timely petition for a writ of
certiorari and any resulting merits proceedings. The recall of the court of appeals’
mandate, however, has gone much further than necessary to protect applicant’s in-
terests, and it imposes substantial harms on the government. The mandate’s recall
will now delay the United States from taking intermediate steps toward enforcement
that will not prejudice applicant or the class. Permitting the government to take
those intermediate steps would enable it to return the assets more promptly to the
Philippines in the event that this Court denies review or ultimately affirms the deci-
sion below.

For similar reasons, the interests of the government and the public would be
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significantly impaired by a further stay that prevents the government from beginning
the repatriation process during the time that it takes this Court to consider whether
to review the decision below. The United States and Philippine governments are
united in wanting to see the assets at issue swiftly recovered for the benefit of the
Republic, which has already waited many years to see its judgment enforced in the
United States. And the two sovereigns’ mutual legal assistance treaty requires the
United States to assist with forfeiture proceedings like this one where appropriate.
Treaty with the Philippines on Mutual Legal Assistance in Criminal Matters, U.S.—
Phil., Nov. 13, 1994, S. Treaty Doc. 104-18, art. 16 (1995).

The equities tilt even farther from applicant because he waited until the elev-
enth hour to oppose the mandate’s release—and even later than that to implicitly
request its recall by this Court. The court of appeals issued its opinion on August 18,
2025, and denied applicant’s petition for rehearing on October 16, triggering a seven-
day period before the mandate would be released. Fed. R. App. P. 41(b). Although
that seven-day period was long-foreseeable, applicant waited another five days to file
his motion to stay the mandate. See C.A. Doc. 184. And even after the mandate
1issued on Monday, October 27, he took another three days to file his stay application
in this Court, which did not even expressly request a recall of the mandate. The recall
of a court’s mandate is strongly disfavored given the “deep rooted policy in favor of
the repose of judgments.” Calderon, 523 U.S. at 551 (citation omitted). The stay
application plainly does not assert the sort of “extraordinary circumstances” that war-
rant the exercise of that authority. Id. at 550.

The court of appeals’ mandate should therefore be reinstated to facilitate the
government’s efforts at international cooperation in the interim. Because the govern-

ment has committed that it will not take the final step of repatriating the assets to
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the Philippines pending the resolution of a timely petition for a writ of certiorari and
any merits proceedings in this Court, the reinstatement of the mandate will threaten
no irreparable harm to applicant and the class.
CONCLUSION
The stay application should be denied and the court of appeals’ mandate rein-
stated.

Respectfully submitted.

D. JOHN SAUER
Solicitor General

NOVEMBER 2025
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Appeal from the United States District Court
for the Southern District of New York.

Before: WALKER, WESLEY, and BIANCO, Circuit Judges.

Ferdinand E. Marcos was a dictator and kleptocrat who ruled
the Republic of the Philippines as its President from 1965 to 1986.
Marcos stole billions of dollars from the Republic and its people and
used networks of foreign financial accounts and shell corporations to

hide stolen funds. These assets have been subject to competing legal

" The Clerk of Court is respectfully directed to amend the caption as set forth

above.
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claims by Marcos’s victims, including the Republic itself, since the

end of his presidency.

This case concerns a New York bank account at Merrill Lynch
into which Marcos deposited roughly $2 million in 1972 that, over
tifty years, has grown to over $40 million. After an interpleader action
failed to determine the rightful owner, the Republic asked the United
States Attorney General to commence federal proceedings on its
behalf under 28 U.S.C. § 2467 to enforce a forfeiture judgment that a
Philippine court had awarded to the Republic pertaining to the
account. The Attorney General obliged by initiating the case now

before us.

Two of Marcos’s judgment creditors intervened: (1) a class of
nearly 10,000 victims of Marcos’s human rights abuses; and (2) Jeana
Roxas, as personal representative of the estate of Roger Roxas, from
whom Marcos had stolen treasure that had been left in the Philippines
by Japanese forces during World War II. Each asserted affirmative
defenses to the Attorney General’s enforcement proceeding. On
summary judgment, the United States District Court for the Southern
District of New York (Kaplan, |.) rejected the class’s defenses,
dismissed Roxas from the proceeding for lack of Article III standing,
and entered judgment for the Government, thereby enabling the
return of the assets to the Republic. It also denied Roxas leave to
amend her answer to add additional affirmative defenses. The class

and Roxas appealed.

We conclude that the class failed to create a genuine dispute of
material fact as to its affirmative defenses. We also hold that Roxas
lacked standing to participate as a respondent because she failed to
create a genuine dispute as to her interest in the assets. We therefore

AFFIRM the district court’s judgment in favor of the Government.
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CLAY ROBBINS III, Wisner Baum LLP, Los Angeles,
CA (W. Crawford Appleby, Wisner Baum LLP,
Los Angeles, CA; Daniel J. Brown, Brown Law
Group, PLLC, New York, NY, on the brief), for
Respondent-Appellant  Jeana Roxas, as Personal
Representative of the Estate of Roger Roxas, and
Intervenor-Appellant Golden Budha Corporation.

JOSHUA L. SOHN (Barbara Y. Levy, on the brief),
United States Department of Justice, Washington,
D.C., for Interested Party-Appellee United States of
America.

ROBERT A. SWIFT, Kohn, Swift & Graf, P.C,,
Philadelphia, PA (Jeffrey E. Glen, Anderson Kill
P.C.,, New York, NY, on the brief), for Intervenor-
Appellant  Jose Duran, on his behalf and as
representative of a Class of Judgment Creditors of the
Estate of Ferdinand E. Marcos.

JOHN M. WALKER, JR., Circuit Judge:

Ferdinand E. Marcos was a dictator and kleptocrat who ruled
the Republic of the Philippines as its President from 1965 to 1986.
Marcos stole billions of dollars from the Republic and its people and
used networks of foreign financial accounts and shell corporations to
hide stolen funds. These assets have been subject to competing legal
claims by Marcos’s victims, including the Republic itself, since the

end of his presidency.

This case concerns a New York bank account at Merrill Lynch
into which Marcos deposited roughly $2 million in 1972 that, over

fifty years, has grown to over $40 million. After an interpleader action
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failed to determine the rightful owner, the Republic asked the United
States Attorney General to commence federal proceedings on its
behalf under 28 U.S.C. § 2467 to enforce a forfeiture judgment that a
Philippine court had awarded to the Republic pertaining to the
account. The Attorney General obliged by initiating the case now

before us.

Two of Marcos’s judgment creditors intervened: (1) a class of
nearly 10,000 victims of Marcos’s human rights abuses; and (2) Jeana
Roxas, as personal representative of the estate of Roger Roxas, from
whom Marcos had stolen treasure that had been left in the Philippines
by Japanese forces during World War II. Each asserted affirmative
defenses to the Attorney General’s enforcement proceeding. On
summary judgment, the United States District Court for the Southern
District of New York (Kaplan, J.) rejected the class’s defenses,
dismissed Roxas from the proceeding for lack of Article III standing,
and entered judgment for the Government, thereby enabling the
return of the assets to the Republic. It also denied Roxas leave to
amend her answer to add additional affirmative defenses. The class

and Roxas appealed.

We conclude that the class failed to create a genuine dispute of
material fact as to its affirmative defenses. We also hold that Roxas
lacked standing to participate as a respondent because she failed to
create a genuine dispute as to her interest in the assets. We therefore

AFFIRM the district court’s judgment in favor of the Government.
BACKGROUND

This appeal is the latest chapter in a decades-long battle over
certain assets of Ferdinand E. Marcos in a New York bank account.

Marcos was President of the Republic of the Philippines (the



Sa

“Republic”) from 1965 until 1986. During his presidency, Marcos
stole billions of dollars from the Republic and its citizens for his
personal gain (committing human rights violations along the way).
Much of Marcos’s theft occurred after he declared martial law in 1972.
Litigation over Marcos’s stolen assets has percolated through
American courts since 1986, when he left power and fled to Hawaii
before his death in 1989. See, e.g., N.Y. Land Co. v. Republic of
Philippines, 634 F. Supp. 279 (S.D.N.Y. 1986).

In this particular case, the United States, acting on the
Republic’s behalf, seeks enforcement of a judgment issued by a
Philippine court that ordered the New York account forfeited to the
Republic. Respondents-Appellants are other victims of Marcos and
their successors in interest who hold money judgments against
Marcos’s estate. They entered the action to block the Government

from enforcing the Philippine judgment.
L The Arelma Assets

The New York bank account was opened in 1972, after Marcos
and co-conspirator Jose Campos incorporated Arelma S.A. under
Panamanian law to hold $2 million at Merrill Lynch, Pierce, Fenner &
Smith Inc. (“Merrill Lynch”) in New York. Arelma S.A. deposited $2
million into the account in November 1972, worth over $40 million
today (the “Arelma Assets” or the “Assets”). In 2017, the Assets were
transferred to the custody of the New York State Comptroller, where
they remain today. The parties agree that Arelma S.A. was an alter
ego of Marcos and that all of the Assets are proceeds of his criminal

activity.
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I1. The Class

Intervenor-Appellant Jose Duran proceeds on behalf of himself
and as representative of a class of 9,539 Filipino human rights victims
and their successors in interest (the “Class”). Members of the Class
or their families suffered abuse at the hands of the Marcos regime,
including torture and summary execution. See generally Hilao v. Est.
of Marcos, 103 F.3d 767 (9th Cir. 1996). After suing the Marcos estate
in 1986 in the United States District Court for the District of Hawaii,
the Class won a judgment of approximately $2 billion. Id. at 772.
Because the estate’s assets were dissipated in violation of court
orders, the Class could not collect on the judgment. See generally In re
Est. of Marcos Hum. Rts. Litig., 496 F. App’x 759 (9th Cir. 2012).

III. Roxas and the Golden Budha Corporation

Intervenor-Appellant Jeana Roxas proceeds on behalf of the
estate of Roger Roxas, a treasure hunter and Marcos’s judgment
creditor.! Golden Budha Corporation (“GBC”) is a company affiliated

with Roxas and the two share counsel in this case.

Starting in 1970, Roger Roxas spent seven months digging near
the Baguio General Hospital in the Northern Philippines. After
uncovering a network of tunnels, he discovered a treasure trove that
he believed to have been left behind by Japanese General Tomoyuki
Yamashita during Japan’s retreat from the Philippines in World
War II (the “Yamashita Treasure”). Roxas v. Marcos, 89 Haw. 91, 101

! We refer to both Roger Roxas, who is deceased, and Jeana Roxas, who proceeds
on behalf of his estate, as “Roxas.”
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(1998).2 Roxas took a large golden Buddha statue; uncut diamonds;
samurai swords; and twenty-four gold bars, seven of which he sold.
Id. at 101-02. On April 5, 1971, Marcos’s police raided Roxas’s home
and stole the Buddha, diamonds, swords, and remaining seventeen
gold bars. Id. at 102. In 1996, Roxas’s estate won a multi-million-
dollar judgment in Hawaii state court based on claims that Marcos
had tortured him and stolen the treasure (the “Hawaii Tort Action”).
Id. at 103-04, 113-14.

IV. Previous Lawsuits Relevant to this Action

Several prior suits involving the Republic, Appellants, and the

Arelma Assets are relevant to resolving the appeal before us.
A. Federal Lawsuits Brought by the Republic in the 1980s

In the 1980s, the Republic filed three suits against Marcos in
district courts in New York, Hawaii, and Texas that accused him of
misappropriating the Republic’s funds and hiding them in American
accounts.  See Republic of Philippines v. Marcos, No. 86-cv-2294
(5.D.N.Y. 1986); Republic of Philippines v. Marcos, No. 86-cv-3859 (C.D.
Cal. 1986); Republic of Philippines v. Marcos, No. 86-cv-1184 (S.D. Tex.

1986). The Republic voluntarily dismissed each action as to Marcos.
B. The Interpleader Action

After receiving competing demands for the Arelma Assets from
Marcos’s creditors, Merrill Lynch filed an interpleader action in the
Hawaii district court in 2000 to determine the Assets” ownership (the

“Interpleader Action”). The Class, Roxas, and the Republic were

2 Both the Government and Roxas rely on the facts affirmed by the Hawaii
Supreme Court in Roxas v. Marcos, 89 Haw. 91 (1998). Gov. Br. 7 n.5; Roxas Br. 26
n.6.
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named as parties, but the Republic asserted sovereign immunity and
was dismissed from the action. The Assets were awarded to the Class
in 2004. Republic of Philippines v. Pimentel, 553 U.S. 851, 860 (2008). The
Supreme Court vacated the award in 2008, holding that the Assets
could not be distributed without the Republic’s participation due to
its sovereign immunity and its status as an indispensable party. Id. at
865-66, 872.

C. The Philippine Judgment

In 1991, the Republic brought forfeiture proceedings in a
Philippine anti-corruption court, the Sandiganbayan, seeking assets
stolen by the Marcos regime. The Republic moved for summary
judgment with respect to the Arelma Assets in 2004. On April 2, 2009,
the Sandiganbayan granted the motion, entering forfeiture in the
Republic’s favor (the “Philippine Judgment”). The court found that
the Assets were based on around $2 million of criminally obtained
property that Campos had deposited at Merrill Lynch in 1972. The
Philippine Supreme Court affirmed in 2012 and subsequently denied

reconsideration.
V. The Present Action

In January 2015, the Republic formally requested that the U.S.
Attorney General enforce the Philippine Judgment against the
Arelma Assets. On February 11, 2016, the Assistant Attorney General
for the Criminal Division of the U.S. Department of Justice certified
that the Republic’s request was in the interest of justice. On June 27,
2016, the Government brought this action by filing an enforcement
application under 28 U.S.C. § 2467 in the United States District Court
for the District of Columbia. The action was later transferred to the

Southern District of New York.
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Roxas and the Class intervened and, in their answers, asserted
affirmative defenses to enforcement. GBC, represented by the same
counsel as Roxas, unsuccessfully sought to intervene. Dist. Ct. Dkt.
No. 96.

Appellants now seek review of three of the district court’s
orders, described below, that -collectively extinguished their
affirmative defenses and dismissed Roxas’s defenses to the
enforcement proceeding for lack of standing, resulting in a judgment
in the Government’s favor. GBC also challenges the denial of its

motion to intervene.

First, in September and October 2019, the Class and the
Government cross-moved for summary judgment on the Class’s
statute of limitations defense. On February 27, 2020, the district court,
affirming the recommendation of a magistrate judge (Gorenstein,
M.].), held that the Government’s suit was timely. In re Enf't of
Philippine Forfeiture Judgment (Arelma I), 442 E. Supp. 3d 756 (S.D.N.Y.
2020).

Second, on February 7, 2023, the district court denied Roxas’s
motion for leave to amend her answer to add additional affirmative
defenses, rejecting the magistrate judge’s recommendation. In re
Arelma, S.A. (Arelma II), No. 19-mc-412, 2023 WL 1796615 (S.D.N.Y.
Feb. 7, 2023).

Finally, in September 2022, the Government moved for
summary judgment against Roxas and the Class on their remaining
defenses and separately sought summary judgment against Roxas for
her lack of Article III standing. The Class cross-moved for summary
judgment in its favor on its affirmative defenses, requesting dismissal

of the case. On January 11, 2024, the district court adopted the
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magistrate judge’s recommendation to reject the Class’s remaining
defenses, dismiss Roxas’s challenge to the enforcement proceeding
for lack of standing, and deny the Class’s cross-motion for summary
judgment. In re Arelma, S.A. (Arelma Ill), No. 19-mc-412, 2023 WL
6449240 (S.D.N.Y. Oct. 3, 2023), report and recommendation adopted sub
nom. In re Enf't of Philippine Forfeiture Judgment Against All Assets of
Arelma, S.A., No. 19-mc-412, 2024 WL 127023 (S.D.N.Y. Jan. 11, 2024).

DISCUSSION

On appeal, the Class argues that it created a genuine dispute of
material fact as to its affirmative defenses and thus the district court
erred in granting summary judgment to the Government. In the
alternative, the Class asserts that enforcement of the Philippine
Judgment should be limited as to the amount of assets and the
custodian to which it pertains. Roxas, meanwhile, challenges the
district court’s grant of summary judgment based on her lack of
Article IIT standing. She also reasserts her affirmative defenses that
were mooted by the district court’s standing decision and argues that
it wrongly denied her leave to amend her answer to add additional

defenses.

“We review de novo a district court’s decision to grant
summary judgment, construing the evidence in the light most
favorable to the party against whom summary judgment was granted
and drawing all reasonable inferences in that party’s favor.”
Covington Specialty Ins. Co. v. Indian Lookout Country Club, Inc., 62 F.4th
748, 752 (2d Cir. 2023) (per curiam).® Decisions as to Article III

standing are also reviewed de novo. United States v. Cambio Exacto,

3 Unless otherwise indicated, in quoting cases, all internal quotation marks,
alterations, and citations are omitted.
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S.A., 166 F.3d 522, 526 (2d Cir. 1999). We review for abuse of
discretion a district court’'s denial of leave to amend, Gurary v.
Winehouse, 235 F.3d 792, 801 (2d Cir. 2000), denial of intervention,
United States v. City of New York, 198 F.3d 360, 364 (2d Cir. 1999), and
rulings as to which materials are admissible for consideration on
summary judgment, reversing only decisions that are based on “an
erroneous view of the law or on a clearly erroneous assessment of the
evidence, or [that] render a decision that cannot be located within the
range of permissible decisions,” Picard Tr. for SIPA Liquidation of
Bernard L. Madoff Inv. Sec. LLC v. JABA Assocs. LP, 49 F.4th 170, 181 (2d
Cir. 2022). We may affirm a judgment, including one resulting from
summary judgment, “on any ground that finds adequate support in
the record.” Plymouth Venture Partners, 1I, L.P. v. GTR Source, LLC, 52
F.4th 91, 95 (2d Cir. 2022).

I.  28U.S.C.§2467

This case centers on 28 U.S.C. § 2467, which allows the Attorney
General to, “upon request of a foreign nation pursuant to a mutual
forfeiture assistance treaty, ... petition a United States court to
enforce a foreign forfeiture judgment.” United Statesv. Federative
Republic of Brazil, 748 F.3d 86, 88 (2d Cir. 2014). Upon receiving a
request, the Attorney General or his or her “designee” determines
whether to certify it as “in the interest of justice,” a decision immune
from judicial review. 28 U.S.C. § 2467(b)(2). Only foreign judgments
that are “final” may be enforced. Id. § 2467(a)(2).

If a request is certified, the Government may file an application
in district court “on behalf of a foreign nation . . . seeking to enforce”
the foreign judgment “as if [it] had been entered by a court in the
United States.” Id. § 2467(c)(1). Any entity “affected by the forfeiture

or confiscation judgment” may intervene as a respondent. Id.
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§ 2467(c)(2)(A). Respondents may block enforcement of the foreign
judgment by proving any of five enumerated affirmative defenses:
(1) that the foreign judgment was rendered via “tribunals or
procedures incompatible with the requirements of due process of
law”; (2) that “the foreign court lacked personal jurisdiction over the
defendant”; (3) that “the foreign court lacked jurisdiction over the
subject matter”; (4) that the foreign nation failed to “take steps, in
accordance with the principles of due process, to give notice of the
proceedings to a person with an interest in the property . . . sufficient
time to enable him or her to defend”; and (5)that the foreign
judgment “was obtained by fraud.” Id. §§ 2467(d)(1)(A)-(E). If none
apply, “[t]he district court shall enter such orders as may be necessary
to enforce the judgment on behalf of the foreign nation,” id.
§ 2467(d)(1), but is “bound by the findings of fact” of the foreign
judgment in so doing, id. § 2467(e).

Section 2467 is unique in its role as a discretionary policy tool
of international relations that courts apply within the otherwise
routinized realm of asset forfeiture. This role informs our analysis of

several issues of first impression raised by Appellants.
II.  The Class’s Affirmative Defenses

The Class asserts three affirmative defenses under § 2467(d)(1):
(1) that “the foreign court lacked jurisdiction over the subject matter”;
(2) that the Republic “did not take steps, in accordance with the
principles of due process, to give notice of the [foreign] proceedings”
to it “in sufficient time to enable [it] to defend”; and (3) that the
“judgment was obtained by fraud.” Id. §§ 2467(d)(1)(C)—~(E). It also
raises two generally applicable defenses: that the Government’s

application was (1) untimely; and (2) barred by Federal Rule of Civil
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Procedure 41(a)(1)(B). We find that the Class failed to create a

genuine dispute of material fact as to any of its defenses.
A. Statute of Limitations

The Class argues that the Government’s application is time-
barred under 28 U.S.C. § 2462. As a threshold matter, we agree with
the parties and district court that § 2462 applies here. It provides that
“an action, suit or proceeding for the enforcement of any civil fine,
penalty, or forfeiture, pecuniary or otherwise, shall not be entertained
unless commenced within five years from the date when the claim
firstaccrued.” 28 U.S.C. § 2462. The Government’s § 2467 application
is indisputably “an action, suit or proceeding for the enforcement of

a[] ... forfeiture.” Id.

The parties” agreements end there. They disagree about what
the relevant “claim” is under § 2462 and when it accrued. The district
court held that the operative claim is the enforcement application the
Government filed in the district court under § 2467 on June 27, 2016,
and that it accrued in January 2015, when the Republic asked the
Attorney General to enforce the Philippine Judgment, making the
application timely. Arelma I, 442 F. Supp. 3d at 758, 761-65. The

Government defends this holding on appeal.

The Class argues that the limitations period should instead be
measured with reference to the claim underlying the Philippine
Judgment, which is the forfeiture claim the Republic brought in the
Sandiganbayan. The Class argues that this claim accrued in 1972,
when the Arelma Assets were deposited into the Merrill Lynch

account; thus, this action, filed on June 27, 2016, is untimely.
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1. “Claim” Defined

To locate the relevant claim, we must first examine the meaning
of that term as used in § 2462. “Claim” can refer either to “the basis
of a lawsuit or the lawsuit itself.” United States v. Ripa, 323 F.3d 73, 82
n.10 (2d Cir. 2003). In the former sense, “claim” means the “factual
situation that entitles one person to obtain a remedy.” Id. In the latter,
it is synonymous with “cause of action” and means “[a]n interest or
remedy recognized at law; the means [to] obtain a privilege,
possession, or enjoyment of a right or thing.” Claim, Black’s Law
Dictionary (12th ed. 2024). Here, the term’s location in § 2462, a statute
of limitations, suggests that the “claim” could not proceed until the
Attorney General certified the Republic’s request to the Government
to enforce the judgment it had obtained in Philippine court. See
Kingv. Burwell, 576 U.S. 473, 486 (2015) (“[O]ftentimes the
meaning . .. of certain words or phrases may only become evident
when placed in context.”). “Claim” as used in statutes of limitations
means that which accrues to start the limitations period, coming into
existence “when the plaintiff has a complete and present cause of
action.” Gabelli v. SEC, 568 U.S. 442, 448 (2013).

The Class argues that the Government’s § 2467 application is
not an independent claim because it is substantively identical to the
Philippine Judgment it seeks to enforce: the Government has no claim
of its own to the Assets but is simply acting on the Republic’s behalf.
But these are different causes of action brought by different parties
that offer different remedies and implicate different sets of facts.
While the Republic’s forfeiture claim sought to establish its right to
the Assets, the Government’'s § 2467 application offers a distinct
“remedy” in its enforcement. Claim, Black’s Law Dictionary (12th ed.

2024). Further, while courts in § 2467 actions are bound by the foreign
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judgment’s findings of fact regarding its merits and scope, they must
consider a different set of facts relating to its enforceability, including
those relating to the foreign court’s jurisdiction and procedural
fairness. 28 U.S.C. §§2467(e), (d)(1)(A)-(E). Finally, the Class’s
argument ignores the independent policy interests the Government
may (or may not) have in enforcement, which may only be sought on
behalf of nations that are parties to the United Nations Convention
Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
or a “mutual forfeiture assistance” treaty or agreement, and only after
a determination that enforcement serves the “interest of justice.” Id.
§ 2467(a)(1), (b)(2); see Federative Republic of Brazil, 748 F.3d at 96 (the
“interests of justice” requirement “ensures that the executive alone
will weigh the foreign affairs implications of any enforcement

action”).

In an analogous context, courts widely view claims to enforce
administrative penalties as distinct, for the purposes of § 2462, from
the claims lodged to assess those penalties in the first place. See
FERC v. Vitol Inc., 79 F.4th 1059, 1064 (9th Cir. 2023) (joining First,
Fourth, Sixth, Seventh, and Eighth Circuits in concluding that claims
to enforce administrative penalties accrue under § 2462 “only after the
agency has assessed such a penalty in an agency proceeding”); but see
United States v. Core Laboratories, Inc., 759 F.2d 480, 483 (5th Cir. 1985)
(running § 2462 limitations period for enforcement action from the

date of the underlying violation for which the penalty was assessed).*

4 “Qutside of the Fifth Circuit [in Core], no court has ever held that, in a case where
an antecedent administrative judgment is a statutory prerequisite to the
maintenance of a civil enforcement action, the limitations period on a recovery suit
runs from the date of the underlying violation as opposed to the date on which the
penalty was administratively imposed.” Vitol Inc., 79 F.4th at 1066 (noting Core’s
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The Class prefers an analogy to 28 U.S.C. § 1963, which allows
plaintiffs to register and enforce federal district court judgments in a
different district. But it provides no authority suggesting thata § 1963
registration is not a claim in its own right. Instead, courts view § 1963
as “more than a mere procedural device for the collection of the
foreign judgment.” Stanford v. Utley, 341 F.2d 265, 268 (8th Cir. 1965).
And § 2467 applications are more claim-like in any event because,
unlike § 1963 registrations, they allow for fact-based affirmative

defenses.

Finally, the Class suggests that a § 2467 action cannot constitute
a standalone claim because it is initiated via “application” instead of
complaint. 28 U.S.C. § 2467. But this argument is one of semantics,
not substance. Several types of filings with different names can be
used to bring claims in federal court, such as “petitions,”
“complaints,” and “applications.” See, e.g., 28 U.S.C. § 2254 (federal

courts “shall entertain an application for a writ of habeas corpus”).
2. Accrual

The Class next argues that even if the operative claim under
§ 2462 is the Government’s enforcement application, it accrued more
than five years before the Government initiated this action on June 27,
2016. “[T]he standard rule is that a claim accrues when the plaintiff
has a complete and present cause of action.” Gabelli, 568 U.S. at 448.
Section 2467 makes clear that the Government can only certify a
request and apply for enforcement after the foreign judgment exists
and is final and the foreign nation requests enforcement. 28 U.S.C.
8§ 2467(a)(2), (b)(1). The satisfaction of these conditions gives the

“limit[ation] to the particular statute at issue”); see United States v. Meyer, 808 F.2d
912, 915 (1st Cir. 1987) (criticizing Core’s reliance on legislative history).
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Government a “complete and present cause of action” and therefore
marks accrual. Gabelli, 568 U.S. at 448.

The Class suggests instead that the claim accrued in 1972, when
the Arelma Assets were deposited into the Merrill Lynch account. It
relies on Gabelli, which fixed the accrual of certain SEC enforcement
actions to “when a defendant’s allegedly fraudulent conduct occurs.”
Id. But the statute in Gabelli empowered the SEC to seek penalties as
soon as the underlying fraud occurred, not after a separate
proceeding to show wrongdoing. See id. at 445 (citing 15 U.S.C. § 80b-
9). Gabelli’s holding, that the limitations period in § 2462 begins to run
“when a defendant’s allegedly fraudulent conduct occurs” instead of
when it is discovered, id. at 448, is confined to circumstances in which
Congress allows an agency “to prosecute a violation by filing suit in
federal court in the first instance,” Vitol Inc., 79 F.4th at 1064
(discussing Gabelli, 568 U.S. at 445-46). Here, by contrast, the
Government cannot seek enforcement under §2467 until a final
foreign judgment exists. 28 U.S.C. § 2467(b)(1)(C); see United States v.
Meyer, 808 F.2d 912, 914-15 (1st Cir. 1987) (holding that the term
“enforcement” in § 2462 “presupposes the existence of an actual
penalty to be enforced” and that an enforcement claim cannot accrue

until liability has been assessed).

The Class warns that our holding would enable foreign nations
to wait long periods before requesting enforcement. But while a
foreign government may decide when to request enforcement, it
cannot decide whether or when an enforcement application is
actually brought. Only the Attorney General or their designee can do
so after deciding whether a nation’s request is “in the interest of
justice.” 28 U.S.C. §2467(b)(2). A country that waits decades to

request enforcement risks denial.
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Finally, the Class argues that even if claims accrue from the
date of the foreign country’s enforcement request, the Government’s
application is still untimely because the Republic first requested
enforcement in January 2010, six years before the Government
brought this action. The letter to which the Class refers requested “the
assistance of the appropriate authorities of the United States of
America” to “assist in the return of the Arelma assets to the Republic,
should the Sandiganbayan judgment be affirmed by the Philippine Supreme
Court.” Duran App’x 35, 39 (emphasis added). This request was,
therefore, conditioned on the Sandiganbayan judgment being
“affirmed by the Philippine Supreme Court”; because this condition
was not met at the time of the January 2010 letter, the request was not
perfected. Duran App’x 39. Further, the request did not enable the
Government to file a § 2467 application because the foreign judgment
was not yet “final”; it therefore cannot mark accrual. 28 U.S.C.
§ 2467(a)(2) (allowing enforcement of “a final order of a foreign

nation”).
B. Federal Rule of Civil Procedure 41(a)(1)(B)

The Class next argues that the Government’s application is
barred under Rule 41(a)(1)(B) because of earlier lawsuits the Republic
brought against Marcos and later dismissed. Rule 41(a)(1)(B)
provides that a unilateral notice of voluntary dismissal “operates as
an adjudication on the merits” —that is, a dismissal with prejudice —
when “the plaintiff previously dismissed any federal- or state-court
action based on or including the same claim.” Fed. R. Civ.
P. 41(a)(1)(B). This provision, known as the “two-dismissal rule,”
functions similarly to claim preclusion, blocking later-filed suits
based on the same claim. Jian Yang Lin v. Shanghai City Corp, 950 F.3d
46, 50 (2d Cir. 2020) (per curiam). A subsequent action is “based on
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or includ[es] the same claim” as the first when “it arises from the same

transaction or occurrence.” Id.

The Class argues that this action is based on the same claim as
the Republic’s lawsuits against Marcos from the 1980s that the
Republic voluntarily dismissed. It asserts that the Philippine
forfeiture action and the Republic’s 1980s suits each sought an
accounting of Marcos’s ill-gotten wealth, and that the Government'’s
§ 2467 application shares this commonality because it is identical to
the Philippine forfeiture claim. But the § 2467 claim does not “arise(]
from the same transaction or occurrence” as the Philippine Judgment
because, as discussed earlier, it seeks to enforce a pre-existing
judgment and does not go to the merits of the underlying forfeiture

action. Id.

The rationale behind the two-dismissal rule of Rule 41(a)(1)(B)
likewise does not cover this case. Where the rule’s “purpose. ..
would not appear to be served by its literal application, and where
that application’s effect would be to close the courthouse doors to an
otherwise proper litigant, a court should be most careful not to
" Poloron Prods., Inc. v.
Lybrand Ross Bros. & Montgomery, 534 F.2d 1012, 1017 (2d Cir. 1976).

The rule’s purpose, to prevent “abuse” and harassment stemming

construe or apply the exception too broadly.

from the “unreasonable use of the plaintiff's unilateral right to
dismiss an action,” does not apply here. Id. Its application cannot be
said to protect the Class, the party invoking it, from abuse, as the
Class was not a defendant to the Republic’s 1980s suits. The repeat
litigation at issue here arises from the complexity inherent in
international disputes over the assets of an ousted dictator, not a

campaign of harassment on the part of the Republic.
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C. Subject Matter Jurisdiction

A §2467 respondent can prevent enforcement of a foreign
judgment by showing that “the foreign court lacked jurisdiction over
the subject matter.” 28 U.S.C. §2467(d)(1)(C). The district court
rejected the Class’s defense because the Class failed to show that the
Philippine court lacked subject matter jurisdiction. It relied on the
Sandiganbayan’s holding, affirmed by the Philippine Supreme Court,
that the Sandiganbayan had jurisdiction over the Arelma Assets after
the Class declined to furnish evidence under Philippine law disputing
that conclusion. Arelma 111, 2023 WL 6449240, at *18.

1. Choice of Law

The Class challenges the district court’s use of Philippine
instead of American law to determine whether the Sandiganbayan
had jurisdiction.> We hold that the district court properly applied
Philippine law. Itis dubious that an American court could practically
apply American principles of subject matter jurisdiction, such as
diversity and federal question jurisdiction, to foreign judgments.
And the American jurisdictional principles that the Class asks us to
apply here would undermine § 2467’s purpose as a discretionary tool
of international comity. The Class argues that the Sandiganbayan

lacked in rem jurisdiction because it did not control the res at issue—

> While no circuit court has weighed in on this question, district courts have
uniformly assumed that foreign law applies. See In re One Prinz Yacht Named
Eclipse, No. 12-MC-162, 2022 WL 4119773, at *6 (D.D.C. Sept. 9, 2022) (using
Spanish law to determine Spanish court’s jurisdiction); In re Enf't of Restraining
Ord. by Ninth Fed. Ct., Fifth Jud. Subsection in Campinas, SP, No. MC 15-783, 2024
WL 4854037, at *9 (D.D.C. Nov. 21, 2024) (Brazilian law); In re Enf’t of Restraining
Ord. by Republic of India, No. 22-MC-106, 2024 WL 5375481, at *3 (D.D.C. Nov. 18,
2024) (“[I]t is generally presumed that foreign courts have subject matter
jurisdiction over the disputes they adjudicate.”).
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the Arelma Assets—which were located in the United States and in
custody of the Hawaii district court. But if a foreign court cannot have
jurisdiction to forfeit property located in the United States, then § 2467
could almost never be invoked. Its application would be limited to
circumstances in which the disputed property is located within the
foreign country at the time of the foreign forfeiture judgment before
being subsequently moved to the United States, or where the foreign
nation otherwise legally controlled the assets under preexisting

seizure or attachment orders.

Our conclusion is further supported by the presumption
against extraterritorial application, which teaches that “[w]hen a
statute gives no clear indication of an extraterritorial application, it
has none, and reflects the presumption that United States law governs
domestically but does not rule the world.” Kiobel v. Royal Dutch
Petroleum Co., 569 U.S. 108, 115 (2013). “This presumption serves to
protect against unintended clashes between our laws and those of
other nations which could result in international discord.” Id. Here,
there is no indication that §2467(d)(1)(C) seeks to extend the
American law of subject matter jurisdiction to foreign adjudications.
The Class’s preferred holding would do so indirectly by denying
foreign nations the ability to recover assets located on American soil
unless their jurisdictional principles aligned with those of the United

States.
2. Analysis under Philippine Law

The district court did not err in accepting the Sandiganbayan’s
conclusion as to its own jurisdiction under Philippine law. The Class
argues that a U.S. court need not accept a foreign court’s legal
conclusions because this would render the jurisdictional defense

contained in § 2467(d)(1)(C) null. But a mandate to apply foreign law
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does not require U.S. courts to take a foreign court’s jurisdictional
holding at face value. The Class was free to furnish evidence that the
Sandiganbayan lacked jurisdiction under Philippine law, as Roxas
did, but chose not to do so. Arelma IlI, 2023 WL 6449240, at *18 & n.13.
The district court therefore had no choice but to accept the Philippine
courts” holdings in rejecting the Class’s subject matter jurisdiction

defense.
D. Notice

A § 2467 respondent can prevent enforcement by showing that
“the foreign nation did not take steps, in accordance with the
principles of due process, to give notice of the proceedings to a person
with an interest in the property of the proceedings in sufficient time
to enable him or her to defend.” 28 U.S.C. §2467(d)(1)(D). The
district court rejected the Class’s defense on these grounds because it
held that the Class was not an interested party that was owed notice
at the time the Philippine Judgment was issued.® It reasoned that the
Supreme Court’s decision in Republic of Philippines v. Pimentel, 553 U.S.
851 (2008), destroyed the Class’s interest in the Assets before the
Sandiganbayan issued its judgment, meaning that it could not have
been injured by any lack of notice. Arelma III, 2023 WL 6449240, at
*11-15. We agree.

1. Relevant Background of the Interpleader Action

Before analyzing the Class’s notice defense, we must first
examine aspects of the timeline of the Interpleader Action which bear
on the question of notice. In 2004, the Hawaii district court in the

Interpleader Action awarded the Arelma Assets to the Class, in partial

¢ The Class does not argue that it was entitled to notice based on any interest it
acquired in the Arelma Assets after the Sandiganbayan’s April 2009 judgment.
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satisfaction of a $2 billion judgment the Class had previously won
against Marcos’s estate. Merrill Lynch, Pierce, Fenner & Smith v.
Arelma, Inc., No. CV00-595, 2004 WL 5326929, at *7 (D. Haw. July 12,
2004). The parties agree that this judgment gave the Class an interest
in the Assets. The Republic appealed to the Ninth Circuit, arguing
that it was an indispensable party to the Interpleader Action and that
the Assets could not be awarded without its participation. Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. ENC Corp., 464 F.3d 885, 890 (9th
Cir. 2006). The Ninth Circuit rejected this argument and affirmed the
Assets” award to the Class. Id. at 894.

The Supreme Court reversed in Republic of Philippines v.
Pimentel, 553 U.S. 851 (2008). Pimentel held that the Republic was a
required party to the Interpleader Action and that its sovereign
immunity meant that it was prejudiced by the action’s proceeding
without its participation under Federal Rule of Civil Procedure 19. Id.
at 864-67. Accordingly, it held that the Interpleader Action must be
dismissed, thereby voiding the district court’s award of the Assets to
the Class. Id. at 873. Its mandate, which directed the Ninth Circuit to
“order the United States District Court of the District of Hawaii to
dismiss the interpleader action,” issued on July 14, 2008. Dkt. July 17,
2008, Case No. 04-16401 (9th Cir.).

On remand from Pimentel, the Ninth Circuit ordered the
Hawaii district court “to dismiss the interpleader action.” Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. ENC Corp., 535 F.3d 1010 (9th Cir.
2008). Before dismissing the Interpleader Action, however, the
district court performed an “accounting” of the Arelma Assets in the
fall of 2008, during which it held that the Class was entitled to certain
interest accrued on the Assets. Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Arelma, Inc., 587 F.3d 922, 924-25 (9th Cir. 2009). This
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determination was swiftly reversed by the Ninth Circuit on
November 13, 2009, which made clear that all of the Assets, including
any accrued interest, were required to be returned to Merrill Lynch.
Id. at 925. With this delay, the Assets were not returned until
February 2010.

2. Whether the Class Was Owed Notice

The question here is whether the Class was owed notice of the
Sandiganbayan proceedings to defend its interest in the Arelma
Assets, awarded to it in the Interpleader Action, even though the
Supreme Court’s holding in Pimentel reversed that award before the

Sandiganbayan handed down its judgment.

The Class argues that it only needed an interest in the Arelma
Assets at the time the Republic moved for summary judgment in the
Sandiganbayan against the Assets in order to be owed notice, because
§ 2467(d)(1)(D)’s purpose is to give parties “sufficient time to enable
[them] to defend” their interest. Duran Br. 33-34 (quoting 28 U.S.C.
§ 2467(d)(1)(D)). But §2467(d)(1)(D) is backward-looking—it asks
courts to evaluate in hindsight whether the interested party was given
an opportunity to participate in the foreign proceeding and, on this
ground, to deny the enforcement of a judgment for which this
opportunity was deprived. A party with no interest in the contested
property at the time of the foreign judgment cannot be said to have
been deprived of anything. Even though the Class had an interest in
the Assets at the outset of the Philippine proceedings, Pimentel
destroyed this interest before the Sandiganbayan issued its judgment,
thereby rendering the Class’s ability to defend that interest
meaningless. The Class analogizes to Article III standing, under
which a plaintiff’s stake in the outcome of litigation is measured as of
the suit’s outset. Doe v. McDonald, 128 F.4th 379, 385 (2d Cir. 2025).
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But that stake must be maintained throughout all stages of litigation
in order for the case not to be moot. Id. Similar logic applies here: a
party who loses its interest in the forfeited property before the foreign
forfeiture judgment is issued no longer has a need to defend itself in
the foreign proceeding and, accordingly, its entitlement to notice is

rendered effectively moot.

Having decided that the Class needed an interest in the Assets
when the Sandiganbayan ordered their forfeiture on April 2, 2009 in
order to be owed notice under §2467(d)(1)(D), we now examine
whether it had an interest on that date. It did not. Although the
district court in the Interpleader Action initially awarded the Class
the Assets in 2004, the Supreme Court in Pimentel reversed this
judgment and destroyed the Class’s interest once its mandate issued
on July 14, 2008, eight months before the Philippine Judgment. The
Class therefore had no interest in the Assets deriving from this award

at the time of the Philippine Judgment.

The Class argues that its interest in the Assets persisted after
Pimentel because the district court, on remand from Pimentel, did not
return the Assets to Merrill Lynch until February 2010—after the
Philippine Judgment issued in April 2009. We disagree that this delay
in actualizing Pimentel’s mandate prolonged the Class’s interest in the
Assets. Any ownership the Class had over interest accrued on the
Assets awarded by the Hawaii district court was rendered void ab
initio by the Ninth Circuit’s decision reversing that award in Merrill
Lynch, 587 F.3d at 924-25. “It has long been well established that the
reversal of a lower court’s decision sets aside that decision ... and
requires that it be treated thereafter as though it never existed.”
Khadr v. United States, 529 F.3d 1112, 1115 (D.C. Cir. 2008) (citing
Butler v. Eaton, 141 U.S. 240, 244 (1891)); see Concilio de Salud Integral de
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Loiza, Inc. v. Perez-Perdomo, 625 F.3d 15, 19 (1st Cir. 2010) (“Reversing
an . . . injunction often warrants treating the injunction thereafter as if
it did not exist in the period before the vacation.”). Even though the
Ninth Circuit did not act until after the Philippine Judgment issued,

the Class’s interest was void from the beginning.
E. Fraud

Section 2467(d)(1)(E) allows a party to prevent enforcement of
a foreign forfeiture judgment by showing that the judgment “was
obtained by fraud.” 28 U.S.C. § 2467(d)(1)(E). The Class argues that
the Republic secured the Philippine Judgment by fraud because it
concealed certain obligations it had involving the Arelma Assets that

arose from an earlier settlement with a Marcos associate.
1. Type of Fraud Contemplated by § 2467(d)(1)(E)

We must first determine which type of fraud is contemplated
by § 2467(d)(1)(E), another question of first impression. The district
court adopted the standard applicable to collateral actions to set aside
ajudgment on the basis of “fraud on the court” under Federal Rule of
Civil Procedure 60(d)(3). Arelma III, 2023 WL 6449240, at *15. The
parties do not contest this interpretation and we agree that a modified
Rule 60(d)(3) standard is appropriate here. Rule 60(d)(3) is analogous
to §2467(d)(1)(E) because both allow parties to attack a judgment
collaterally, and § 2467(d)(1)(E)’s reference to judgments “obtained
by fraud” connotes misconduct directed at a court instead of an

adverse party.

Fraud on the court under Rule 60(d)(3) embraces a narrow and
extreme set of conduct “which . . . defile[s] the court itself so that the
judicial machinery can not perform in the usual manner.” Mazzei v.
The Money Store, 62 F.4th 88, 93 (2d Cir. 2023). It requires showing
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that (1) “the defendant interfered with the judicial system’s ability to
adjudicate impartially”; and (2) “the acts of the defendant must have
been of such a nature as to have prevented the plaintiff from fully and
fairly presenting a case or defense.” Id. at 93-94. The second element
is inapplicable here because the Class was not a party to the foreign

proceeding.

2. Whether the Philippine Judgment Was Obtained by
Fraud

The Class’s theory of fraud centers on a 1986 settlement
between the Republic and Jose Campos, a Marcos associate who
established shell companies to hold Marcos’s stolen assets. In May
1986, the Republic settled claims against Campos, recovering assets
worth $115 million (the “1986 Settlement”). The Class argues that this
settlement fully satisfied the Republic’s only claim to the Arelma
Assets: that they were the product of a conspiracy by Marcos and
Campos to steal and hide the Republic’s funds. It also maintains that
a 1989 Philippine Supreme Court decision required that the Campos
settlement be applied as a credit toward future damages assessed
against Marcos as a joint tortfeasor in that scheme. The Class argues
that these obligations made it fraudulent for the Republic to move for
summary judgment before the Sandiganbayan without informing it
of (1) the 1986 Settlement or (2) the credit against Marcos’s liability,
thereby seeking double recovery for the Assets.

The Class fails to create a genuine dispute that these allegations
are true, let alone that they constitute “fraud which ... attempts to
defile the court.” Id. First, the Republic did inform the
Sandiganbayan of the 1986 Settlement. The Class acknowledges that
the Republic attached a letter detailing the settlement and its “main

points” to its 1991 forfeiture petition. Duran Br. 47; Duran App’x 363-
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64. And the Philippine Judgment acknowledged that the forfeiture
proceedings concern “[p]roperties surrendered to the [Republic] by
Marcos crony Jose Y. Campos.” Duran Sp. App’x 143 n.25. The Class
is right that the bounds of fraud on the court are “characterized by
flexibility which enables it to meet new situations,” and this is
certainly a unique situation. Leber-Krebs, Inc. v. Capitol Recs., 779 F.2d
895, 899 (2d Cir. 1985). But the Republic could not have defrauded
the Sandiganbayan by withholding information that the

Sandiganbayan already knew.

Finally, the Class’s argument regarding the “credit” Marcos
was owed by the Campos settlement is unpersuasive. The Class finds
fault in the Republic’s “permit[ing] [the Sandiganbayan] to assume
that the Arelma funds were somehow not to be credited against the
joint liability of Campos and Marcos,” thereby preventing it “from
applying the accepted law of crediting payments by one joint
tortfeasor against the remaining obligations of non-settling
tortfeasors.” Duran Reply Br. 13. As noted above, the Republic did
not hide the settlement’s existence or terms. What remains is an
accusation that the Sandiganbayan legally erred in failing to apply
principles of joint and several liability, not an accusation that the
Republic “interfered with” its “ability to adjudicate impartially.”
Mazzei, 62 F.4th at 94. The Class’s notice defense therefore fails.

III. The Class’s Requests to Limit Enforcement

In addition to its affirmative defenses, the Class also argues that
the Philippine Judgment, if enforced, should be limited as to the
amount of the Assets and custodians to which it pertains. While the
Class styles these arguments as affirmative defenses, they are not
found in §§ 2467(d)(1)(A)-(E). Section 2467(d)(1) instructs that, if no

affirmative defenses apply, the court “shall enter such orders as may
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be necessary to enforce the judgment on behalf of the foreign nation.”
28 U.5.C. §2467(d)(1). We agree with the district court that the Class’s
arguments are better understood as requests to define the scope of the
orders that are “necessary to enforce the judgment.” Id. § 2467(d)(1);
Arelma 111, 2023 WL 6449240, at *20.

A. Limitation as to Amount

The Class first argues that the district court erred in refusing to
limit enforcement of the Philippine Judgment to $3,369,975, the
amount in the Merrill Lynch account as of 1983. The Sandiganbayan’s
2009 judgment ordered the forfeiture of “all the assets, investments,
securities, properties, shares, interests, and funds of Arelma, Inc.,
presently under management and/or in an account at the Meryll [sic]
Lynch Asset Management, New York, U.S.A, in the estimated
aggregate amount of US$3,369,975.00 as of 1983, plus all interests and
all other income that accrued thereon.” Duran Sp. App’x 168. The
Philippine Supreme Court’s affirmance contains nearly identical

language as to the estimated amount.

Section 2467(a)(2) allows for the enforcement of two types of
forfeiture judgments: those compelling a person or entity (A) “to pay
a sum of money representing the proceeds of” certain crimes; and
(B) “to forfeit property involved in or traceable to the[ir]
commission.” 28 U.S.C. §§2467(a)(2)(A)-(B). In other words, the
Government can enforce a judgment denoted in terms of an amount

of currency or a specific piece of property.

The Class insists that “property” as used in the statute can only
refer to tangible goods and not assets of an undefined value, such as
the contents of a bank account. We see no reason why a bank account

cannot qualify as “property” under § 2467 as it can in other forfeiture
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contexts. See, e.g., United States v. Watts, 786 F.3d 152, 174-76 (2d Cir.
2015) (bank accounts considered “property” under 21 U.S.C. § 853);
United States v. Technodyne LLC, 753 F.3d 368, 373 (2d Cir. 2014) (19
bank accounts forfeited as “property ... traceable to” criminal acts
under 18 U.S.C. § 981(a)(1)).

The Class argues that forfeiting a bank account as property
would render §2467(a)(2)(B)’s separate reference to “a sum of
money” superfluous. But § 2467(a)(2)’s structure replicates the long-
established distinction between forfeiture of property and money
judgments, such as in Federal Rule of Criminal Procedure 32.2. Fed.
R. Crim. P. 32.2 advisory committee’s note to 2000 adoption (noting
that Rule 32.2(b)(1) “recognizes that there are different kinds of
forfeiture judgments in criminal cases,” those “for a sum of money”
and those for “a specific asset”). Here, the Sandiganbayan’s judgment
falls under §2467(a)(2)(B) because it references “[a]ll assets,
properties, and funds belonging to Arelma, S.A.” Duran Sp.
App’x 183; see Duran Sp. App’x 168. Its reference to the amount of
money in the account as of 1983 serves only to identify the account; it

does not transform the judgment into a money judgment.

The Class next suggests that the Philippine judgment must be
expressed in terms of a “sum certain” under New York law in order
to be enforceable. Its winding path to this position is as follows:
§ 2467(d)(2) states that the “[p]rocess to enforce a judgment under this
section shall be in accordance with [Federal Rule of Civil
Procedure] 69(a),” 28 U.S.C. §2467(d)(2), and Rule 69(a) states that
“[a] money judgment is enforced by a writ of execution,” and that that
procedure “must accord with the procedure of the state where the
court is located,” Fed. R. Civ. P. 69(a). Section 5302(a)(1) of the New

York Civil Practice Law and Rules, in turn, supplies the procedure for
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writs of execution in New York, allowing the execution of “a foreign
country judgment. .. of a sum of money.” N.Y. C.P.L.R. §5302(a).
The Class suggests that this reference to “a sum of money” requires
that the foreign judgment be denoted in terms of a “sum certain” in

order to be enforceable via § 2467.

This argument confuses the means by which the Government
may obtain a judgment under § 2467 and those by which it can
execute said judgment on U.S.-based property. Even if the process for
executing a pre-existing federal judgment under § 2467 on New York
property is governed by C.P.L.R. § 5302, New York law has nothing
to do with the substantive standard for obtaining § 2467 relief —which
itself enforces a foreign judgment—in the first place. That standard
is supplied by § 2467 itself. See 28 U.S.C. § 2467(d).

B. Limitation as to Custodian

The Class next attempts to exploit a clerical error in the
Sandiganbayan’s judgment to nullify the Government’s application.
Because the Sandiganbayan’s decretal judgment refers to “an account
at Meryll [sic] Lynch Asset Management,” it argues, the judgment
should be limited to funds that were held at that institution. Duran
Br. 14; Duran Sp. App’x 168. The Sandiganbayan’s reference to
“Meryll [sic] Lynch Asset Management” is an apparent clerical error,
as the Assets were actually held by Merrill Lynch, Pierce, Fenner &
Smith, Inc., a different entity, before being transferred to New York
State in 2017. Duran Sp. App’x 168. This error was corrected by the
Philippine Supreme Court, which eliminated the Sandiganbayan’s
reference to a specific custodian in its 2012 affirmance. Duran Sp.
App’x 183.
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The Class only hints at this argument in its opening brief,
providing the relevant factual background in its “Statement of the
Case” section, before explicitly arguing the point for the first time in
its reply. Federal Rule of Appellate Procedure 28(a)(8) requires
appellants to state their contentions in their opening brief. Fed. R.
App. P.28(a)(8)(A). “[A]rguments not raised in an appellant’s
opening brief, but only in his reply brief, are not properly before an
appellate court.” McCarthy v. SEC, 406 F.3d 179, 186 (2d Cir. 2005)
(also observing that “[t]o the extent that an unexpressed challenge . . .
may have been hidden between the lines of petitioner’s brief, it is not
our obligation to ferret out a party’s arguments”). This argument is

abandoned; we decline to entertain it.
VI. Roxas’s Standing

Roxas challenges the district court’s grant of summary
judgment against her on the grounds that she lacked Article III
standing to contest the enforcement of the Philippine Judgment. The
district court held that while Roxas had a cognizable interest in the
proceeds of the Yamashita Treasure, she failed to show that this
interest translated to one in the Arelma Assets. Arelma III, 2023 WL
6449240, at *11. We agree with the district court.

A. Applicable Law

Article III of the Constitution limits federal court jurisdiction to
“Cases and Controversies.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 559
(1992). Standing gives teeth to this limitation: it “help[s] ensure” that
the party bringing suit “has such a personal stake in the outcome of
the controversy as to warrant [its] invocation of federal-court
jurisdiction.” Murthy v. Missouri, 603 U.S. 43, 57 (2024). An intervenor

as of right like Roxas “must have Article III standing in order to
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pursue relief that is different from that which is sought by a party
with standing.” Town of Chester v. Laroe Ests., Inc., 581 U.S. 433, 440
(2017). On summary judgment, a party must establish standing “by
affidavit or other evidence specific facts” demonstrating “a genuine
issue regarding standing.” Lugo v. City of Troy, 114 F.4th 80, 88 (2d
Cir. 2024).

The standing inquiry for forfeiture claimants is two pronged.
“The nature of a claimant’s asserted property interest is defined by
the law of the State— or . . . nation— in which the interest arose,” while
“federal law determines the effect of that interest on the claimant’s
right to bring a claim.” United States v. All Assets Held at Bank Julius,
480 F. Supp. 3d 1, 13 (D.D.C. 2020) (collecting cases); United States v.
U.S. Currency, $81,000.00, 189 E.3d 28, 33 (Ist Cir. 1999) (holding
same). While “an owner of property seized in a forfeiture action will
normally have standing,” as will parties who possess the property or
have a “financial stake” in it, the ultimate question is whether this
interest is such that the property’s forfeiture would create “an injury
that can be redressed at least in part by” its return. Cambio Exacto, 166
F.3d at 527-28. Because forfeiture claimants do not invoke federal
jurisdiction in the same way as a traditional civil plaintiff, but merely
“ensure that the government is put to its proof” regarding its claim,
we have characterized the applicable standing inquiry as “truly
threshold only,” requiring only a “facially colorable interest” in the
proceedings. United States v. $557,933.89, More or Less, in U.S. Funds,
287 F.3d 66, 78-79 (2d Cir. 2002) (explaining that claimants need not
“ultimately prove[] the existence of” their claimed interest). That
reasoning applies equally here, where the Government seeks to
enforce a foreign forfeiture judgment under § 2467, and Roxas has

intervened as a respondent only to oppose enforcement. See 28 U.S.C.
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§ 2467(c)(2)(A) (“the defendant or another person or entity affected by
the forfeiture . . . shall be the respondent” in § 2467 actions).

We proceed to identify Roxas’s interest in the Assets under
state law and assess whether this interest is sufficient for standing

under the above-stated principles of federal common law.

B. Roxas’s Interest in the Assets under New York Law

Roxas asserts an interest in the Arelma Assets by way of Roger
Roxas’s former ownership of portions of the Yamashita Treasure that
were stolen by Marcos.” She contends that Roger Roxas had a
continued ownership interest in the proceeds of the treasure under
New York and Philippine law and that these proceeds formed part of
Marcos’s $2 million Arelma deposit in 1972. The Government does
not dispute Roxas’s ownership of proceeds of the portion of the
treasure stolen from Roger Roxas by Marcos. Instead, the parties
contest whether those proceeds are traceable to Marcos’s 1972
deposit, and therefore the Arelma Assets, such that Roxas has an
interest in them as well. Roxas claims an interest in the Assets under
both New York and Philippine law.? We disregard Roxas’s argument
under Philippine law, which does not allege any link to the Assets,
and instead examine her claim that she has an interest under New

York law via a constructive trust.

Under New York law, “when property has been acquired in

such circumstances that the holder of the legal title may not in good

7 Roxas acknowledges that she cannot establish a sufficient interest in the Arelma
Assets solely based on her judgment against the Marcoses for the theft of the
treasure.

8 The Government does not respond to Roxas’s argument that either Philippine or
New York law could govern Roxas’s interest in the Arelma Assets.
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conscience retain the beneficial interest, equity converts him into a
trustee.” Simonds v. Simonds, 45 N.Y.2d 233, 241 (1978). More
generally, a “constructive trust is an equitable remedy” employed to
“prevent unjust enrichment.” Homapour v. Harounian, 182 A.D.3d 426,
427 (1st Dep’t 2020). Beneficiaries of a constructive trust have
Article Il standing to contest forfeiture of the trust property. Torres v.
$36,256.80 U.S. Currency, 25 F.3d 1154, 1158-60 (2d Cir. 1994).
“[Blefore a constructive trust may be imposed, a claimant to a
wrongdoer’s property must trace his own property into a product in
the hands of the wrongdoer.” United States v. Benitez, 779 F.2d 135,
140 (2d Cir. 1985). The New York Court of Appeals has held that the
“inability to trace plaintiff’s equitable rights precisely should not
require that they not be recognized, much as in the instance of
damages difficult to prove,” Simonds, 45 N.Y.2d at 240, and so courts
should “relax the tracing requirement in exceptional circumstances,”
Rogers v. Rogers, 63 N.Y.2d 582, 587 (1984); it has not, however,

explained which circumstances qualify as exceptional.

Despite the lack of guidance from New York courts, the
circumstances here are “exceptional” by any reasonable measure. Id.
The Assets have passed through several people, corporations,
countries, and decades, and are undoubtedly the proceeds of
malfeasance. We therefore opt to relax, but not eliminate, the tracing
requirement. The same conclusion was reached by a district court in
an interpleader action over other property purchased with funds
misappropriated by the Marcoses, in which Roxas and the Republic
participated. Dist. Att'y of N.Y. Cnty. v. Republic of the Philippines
(DANY), 307 F. Supp 3d 171, 208-09 (S.D.N.Y. 2018). DANY denied
the Republic summary judgment on Roxas’s attempt to recover the
property under a theory of constructive trust under New York law.
Id. at 205-06, 208-09. Given Marcos’s efforts to hide his crimes and the
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decades that had elapsed, it found “exceptional circumstances”
warranting relaxed tracing. Id. at 208-09 (citing Rogers, 63 N.Y.2d at
587). Though not binding, we find the DANY court’s reasoning
persuasive and proceed to evaluate Roxas’s evidence on summary

judgment under relaxed tracing.
1. Roxas’s Evidence

To show tracing, Roxas relies on two pieces of evidence and the
facts affirmed by the Hawaii Supreme Court in the Hawaii Tort
Action, Roxas v. Marcos, 89 Haw. 91 (1998). Both parties assume the
veracity of the facts affirmed in that case. Roxas primarily relies on
deposition testimony from John Buckley, a now-deceased forensic
accountant, taken during the Interpleader Action. Buckley had
examined Marcos’s tax returns, documents found in the Philippine
presidential palace, and other financial records. Roxas Br. 30; Roxas
App’x 2555. He testified that the funds constituting the Arelma
deposit had been wired to a Swiss shell foundation under Marcos’s
pseudonym before being “transferred to Panama” and “deposited
with Merrill Lynch.” Roxas App’x at 2556. Buckley could not
remember, however, whether he had “traced the source of the two

million dollars” before their arrival in Switzerland. Id. at 2568.

Buckley stated that “the most probable source” for those funds
originally was “the treasure that was uncovered in the Philippines.”
Id. at 2565-66, 2568. He reasoned that because Marcos’s tax returns
did not reflect comparable legitimate wealth, and because he
“doubt[ed] that [Marcos] would have generated that much through
legitimate activity,” the source of the deposit must have been
illegitimate. Id. at 2566. Buckley was “not sure” whether there could
have been an illegitimate source other than the treasure. Id. at 2568.

He named as other options “reparations that the Philippines received
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from Japan” and “various aid money that the U.S. sent to the
Philippines,” but cautioned that these sources would be “more closely
scrutinized by the Philippine government” and “small in comparison
to the treasure.” Id. Buckley noted, however, that he “was not asked
to investigate the Japanese treasure” and had not “seen sufficient
documentation” to “reliably conclude that the source of the two
million dollars” was illicit. Id. at 2569-70.

Roxas also points to the opening statement of Gerry Spence, an
attorney for Marcos’s widow Imelda Marcos, during a 1990 trial in
New York. Spence claimed that a witness would testify “that part of
[Marcos’s] wealth came from the discovery of what is called the
Yamashita gold hoard.” Roxas App’x 2242.

2. Admissibility

The parties contest the admissibility of the Buckley testimony
and Spence’s statements. The district court found the Buckley
testimony inadmissible and, in any event, unpersuasive as to Roxas’s
interest in the Assets. Arelma III, 2023 WL 6449240, at *8-9. It declined
to rule on the admissibility of the Spence statements, holding that they
were unpersuasive regardless. Id. at *9. We agree with the district
court that Spence’s statement is unpersuasive. The statement echoes
Buckley’s assertions that Marcos took and sold gold, including from
the treasure, but provides no details as to specific gold sales or their
timing, nor does it cast doubt on other potential sources of the Assets.

We therefore review only the admissibility of the Buckley testimony.

“[O]nly admissible evidence need be considered by the trial
court in ruling on a motion for summary judgment, and a district
court deciding a summary judgment motion has broad discretion in
choosing whether to admit evidence.” Picard, 49 F.4th at 181. The
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district court found the Buckley testimony inadmissible on three
independent grounds: it (1) did not qualify under the exception to the
hearsay rule provided by Federal Rule of Civil Procedure 32(a)(8);
(2) was expert testimony that Roxas failed to disclose; and (3) was
speculative. Arelma III, 2023 WL 6449240, at *8-9. We conclude that
the district court’s exclusion of the testimony was justified by its
speculative nature and need not address its other grounds for

exclusion.

“An expert’s opinions that are without factual basis and are
based on speculation or conjecture are . . . inappropriate material for
consideration on a motion for summary judgment.” Major League
Baseball Props., Inc. v. Salvino, Inc., 542 F.3d 290, 311 (2d Cir. 2008); see
Boucher v. U.S. Suzuki Motor Corp., 73 F.3d 18, 21 (2d Cir. 1996) (per
curiam) (“expert testimony should be excluded if it is speculative or
conjectural”).” While Buckley examined transfers of the $2 million
between shell corporations and bank accounts prior to its deposit in
New York, he could not remember whether he had traced it before its
arrival in a Swiss bank account. Roxas App’x at 2568. When asked
specifically whether he believed that the Arelma Assets were “stolen
from others,” Buckley replied “I don’t know that . . ..I think there’s a
presumption that that money came from other sources, and the most
probable source is the treasure.” Id. at 2565. Crucially, Buckley
admitted that he “was not asked to trace gold or the treasure,” id. at
2568; instead, his conclusion as to the Assets’ likely source was based
on (1)the lack of legitimate income reflected on Marcos’s tax

documents; and (2) the relative difficulty that Buckley presumed that

° Roxas argues that she sought to use Buckley as a fact witness instead of as an
expert. Even assuming that Buckley could be considered a fact witness in relation
to the financial documents he personally reviewed, he admitted that his
conclusions as to the Assets’ likely source was not based on this review.
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Marcos would face in stealing other large sums, such as foreign aid
and reparations. Id. at 2565-68. At best, Buckley’s conclusion was a
negative inference based on educated speculation. The district court

did not abuse its discretion in finding it conjectural.

3. Analysis of Roxas’s Remaining Evidence

Roxas’s remaining evidence fails, even under a relaxed tracing
standard, to create a genuine dispute as to whether the Assets are
traceable to the portion of the treasure that was stolen from Roger
Roxas. Roxas points out that the 1971 raid in which Marcos stole the
treasure was the first judicially confirmed incident of Marcos seizing
property from a citizen, and that the deposit occurred shortly after
Marcos first declared martial law, making it less likely that the deposit
included different ill-gotten funds. She also points to the gap of some
eighteen months between the treasure’s theft and the Arelma deposit.
But given the scale of Marcos’s thefts, the general timing of his
criminal activity alone, without any evidence casting doubt on
alternative potential sources for the deposit, is not enough to show

that the Arelma deposit stemmed from any specific incident.

* % %

Because we hold that Roxas lacked standing to assert any
affirmative defenses, we need not address whether the district court
properly denied her motion to amend her answer to add further

defenses.
V. GB(C’s Motion to Intervene

The district court rejected GBC’s request to intervene on
January 14, 2020. To be granted intervention under Federal Rule of

Civil Procedure 24, an applicant must, among other things, “show
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that the[ir] interest is not protected adequately by the parties to the
action.” Floyd v. City of New York, 770 F.3d 1051, 1057 (2d Cir. 2014)
(per curiam). The district court denied GBC intervention on multiple
grounds, including that its interests would be adequately represented

by Roxas, as they share counsel and are otherwise affiliated.

The district court did not abuse its discretion. A prospective
intervenor’s burden in demonstrating that their interest is not
adequately protected is “minimal,” but becomes more burdensome
“where the putative intervenor and a named party have the same
ultimate objective.” Butler, Fitzgerald & Potter v. Sequa Corp., 250 F.3d
171,179 (2d Cir. 2001). GBC and Roxas have the same objective here:
to prevent enforcement of the Philippine Judgment. Roxas argues
that this common interest did not exist at the time the district court
weighed GBC’s intervention request because Roxas had not yet been
granted intervention as a named party. But the district court ruled on
GBC’s motion only after granting Roxas respondent status, which it
made retroactive to 2016. Roxas Sp. App'x 88-89. And Roxas does
not explain how GBC’s exclusion substantively impacts its interests.
Finally, even though Roxas is no longer in the case for lack of standing
and therefore may not be said to advance a shared objective, the
district court also found that GBC lacked Article III standing for the
same reason as Roxas—its inability to connect any claim it had to the

treasure with one to the Assets. We agree with the district court.
CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of the

district court.
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IN RE: ENFORCEMENT OF PHILIPPINE
FORFEITURE JUDGMENT AGAINST
ALL ASSETS OF ARELMA, S.A. etc.
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Daniel Hocker Claman, Joshua Lee Sohn, U.S. Department of
Justice, Fraud Section, Criminal Division, Washington, DC,
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Daniel John Healy, Brown Rudnick, L.L.P., Washington, DC,
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Robert Alan Swift, Kohn, Swift, & Graf, P.C., Philadelphia,
PA, Jeffrey E. Glen, Anderson Kill P.C., New York, NY, for
Jose Duran.

Daniel J. Brown, Brown Law Group, PLLC, New York, NY,
Clay Robbins, I1I, Wisner Baum LLP, Los Angeles, CA, for
Golden Budha Corporation.

Michael Orth Ware, Andrew Jonathan Calica, Mayer Brown
LLP, New York, NY, for Philippine National Bank.

Daniel J. Brown, Brown Law Group, PLLC, New York, NY,
Clay Robbins, I1I, Wisner Baum LLP, Los Angeles, CA, for
Jeana Roxas as Personal Representative of the Estate of Roger
Roxas.

ORDER
Lewis A. Kaplan, District Judge.

*1 In a thorough report and recommendation dated October
3,2023 (the “R&R”), Magistrate Judge Gabriel W. Gorenstein
recommended that (1) the government's motions to dismiss
Roxas as a respondent on the ground that he lacks standing
and for partial summary judgment dismissing the defenses
pled by Roxas and Duran all be granted, and (2) Duran's cross
motion for summary judgment dismissing the application be
denied. Roxas and Duran object to the recommendation that
the government's motions be granted.

a. Roxas’ objections to the R&R's recommendation that he
be dismissed as a respondent for lack of standing (Dkt 263)
are overruled, substantially on the grounds set out by the
government at pages 3 through 12 of its response (Dkt 266).

b. Roxas’ objections to so much of the R&R as recommended
that the Court grant partial summary judgment dismissing
certain defenses asserted by Roxas (Dkt 263) are overruled
as moot in light of his lack of standing. Duran's objections to
the recommendation that certain of his defenses be dismissed
(Dkt 265) are overruled largely for the reasons articulated by
the government. The Court, however, finds it unnecessary to
resolve the question whether U.S. or Philippines due process
principles apply for purposes of 28 U.S.C. § 2467(d)(1)(C)
because the result here would be the same even if U.S.
principles governed. That is so for the reasons stated by the
government in its response to the objections (Dkt 267) at
pages 3-6.

c. The objections of both Roxas and Duran to the
recommendation that the government's motion for partial
summary judgment be granted are overruled.

Accordingly,

1. The government's motion to dismiss the Estate of Roger
Roxas as a respondent (Dkt 188) is granted.

2. The government's motion for summary judgment
dismissing all pled affirmative defenses in this case, and
for summary judgment enforcing the Philippine forfeiture
judgment and ending this case (Dkt 193) is granted. Pursuant
to 28 US.C. §§ 2467(c)(1) and (d)(1), the Philippine
forfeiture judgment against the Arelma Assets (Dkt. 1-1, Ex.
1) is ENFORCED *“as if the judgment had been entered by a
court of the United States.” 28 U.S.C. § 2467(c)(1). The Clerk
shall close the case.

3. Duran's cross-motion for summary judgment (Dkt 222) is
denied.

SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2024 WL 127023
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court of competent jurisdiction. The Clerk
of Court is respectfully directed to termi-
nate the motion pending at docket 16 and
to close this case.

SO ORDERED.

w
o 5 KEY NUMBER SYSTEM
S

IN RE: ENFORCEMENT OF PHILIP-
PINE FORFEITURE JUDGMENT
Against All Assets of Arelma, S.A.,
Formerly Held at Merrill Lynch,
Pierce, Fenner & Smith, Incorporated,
Including, but Not Limited to, Ac-
count Number 16

19-mc-412 (LAK)

United States District Court,
S.D. New York.

Signed February 27, 2020

Background: United States brought ac-
tion on behalf of the Republic of the Philip-
pines to enforce a Philippine forfeiture
judgment against an asset held in the
United States. United States and respon-
dent who purported to represent a class of
judgment creditors cross-moved for sum-
mary judgment.

Holdings: The District Court, Lewis A.
Kaplan, Senior District Judge, adopted the
opinion of Gabriel W. Gorenstein, Chief
United States Magistrate Judge, which
held that enforcement claim accrued, and
five-year statute of limitations governing
foreign judgment enforcement actions be-
gan to run, on date which Philippines re-
quested that Attorney General commence
enforcement action.

Petitioner’s motion granted and respon-
dent’s motion denied.

442 FEDERAL SUPPLEMENT, 3d SERIES

1. Statutes ¢=1102, 1153

The plainness or ambiguity of statuto-
ry language is determined by reference to
the language itself, the specific context in
which that language is used, and the
broader context of the statute as a whole.

2. Statutes ¢=1110, 1111

Where a statute’s language is plain,
the sole function of the courts is to enforce
it according to its terms.

3. Statutes &=1104, 1242

On question of statutory interpreta-
tion, courts look to the legislative history
and other tools of statutory construction
only if the statutory terms are ambiguous.

4. Statutes &=1181

In interpreting a statute, a court may
use a dictionary to determine the ordinary,
common-sense meaning of the words.

5. Judgment €&=830.1

In action by United States on behalf
of the Republic of the Philippines to en-
force a Philippine forfeiture judgment
against an asset held in the United States,
“claim” pursued by United States, for pur-
poses of five-year statute of limitations
governing foreign judgment enforcement
actions, was enforcement proceeding itself,
rather than foreign forfeiture claim which
Philippines initiated. 28 U.S.C.A. §§ 2462,
2467.

6. Judgment &=830.1

United States’ claim on behalf of the
Republic of the Philippines to enforce a
Philippine forfeiture judgment against an
asset held in the United States accrued,
and five-year statute of limitations govern-
ing foreign judgment enforcement actions
began to run, on date which Philippines
requested that Attorney General com-
mence enforcement action, since request of
a foreign government is event that trig-
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gers ability of United States to bring suit
under enforcement statute. 28 U.S.C.A.
§§ 2462, 2467.

ORDER

Lewis A. Kaplan, District Judge.

Duran’s motion for summary judgment
[DI-37] is denied, and the United States’s
cross-motion for summary judgment [DI-
46] is granted, substantially for the rea-
sons set forth in the report and recommen-
dation of Magistrate Judge Gorenstein.
Duran’s objections are overruled.

SO ORDERED.

REPORT AND RECOMMENDATION

GABRIEL W. GORENSTEIN, United
States Magistrate Judge

The United States brought this action
under 28 U.S.C. § 2467 on behalf of the
Republic of the Philippines to enforce a
Philippine forfeiture judgment against an
asset held in the United States. Jose Du-
ran, who purports to represent a class of
judgment creditors, is a respondent. Both
Duran and the Government have moved
for summary judgment on the issue of
whether this action is barred by the appli-
cable statute of limitations, 28 U.S.C.
§ 2462.! For the reasons stated below,
Duran’s motion for summary judgment
should be denied and the Government’s
cross-motion for summary judgment
should be granted.

1. See Motion for Summary Judgment, filed
Sept. 18, 2019 (Docket # 37); Memorandum
in Support of Summary Judgment, filed Sept.
18, 2019 (Docket # 38) (“Duran Mem.”’); Rule
56.1 Statement of Material Facts, filed Sept.
18, 2019 (Docket # 39); Declaration of Robert
A. Swift in Support of Motion for Summary
Judgment, filed Sept. 18, 2019 (Docket # 40);
Affirmation of Federico R. Agcaoili in Sup-
port of Motion for Summary Judgment, filed
Sept. 18, 2019 (Docket # 41); Cross-Motion

I. BACKGROUND

A. Factual Background

The assets that are the subject of this
action belonged to an entity called Arelma
S.A., as described in previous litigation
regarding these assets. See Republic of
Philippines v. Pimentel, 553 U.S. 851, 128
S.Ct. 2180, 171 L.Ed.2d 131 (2008); Swezey
v. Merrill Lynch, Pierce, Fenner & Smith
Inc., 19 N.Y.3d 543, 950 N.Y.S.2d 293, 973
N.E.2d 703 (2012). In brief, Ferdinand
Marcos was the President of the Republic
of the Philippines from 1965 to 1986. Swez-
ey, 19 N.Y.3d at 546-47, 950 N.Y.S.2d 293,
973 N.E.2d 703. Marcos committed human
rights violations and transferred public as-
sets to his personal control — amassing a
fortune worth billions of dollars. Id. at 547,
950 N.Y.S.2d 293, 973 N.E.2d 703. In 1972,
Marcos arranged to incorporate Arelma,
S.A. under Panamanian law and Arelma in
turn opened a brokerage account with
Merrill Lynch, Pierce, Fenner & Smith,
Inc. in New York. Pimentel, 553 U.S. at
857, 128 S.Ct. 2180. Arelma deposited $2
million into the Merrill Lynch account, id.,
and the assets are now worth over $40
million, Registration and Enforcement of
Foreign Forfeiture Judgment, filed June
27, 2016 (Docket # 1) (“Application”) T 1.

Marcos was forced out of office and fled
the Philippines to Hawaii in 1986. See
Swezey, 19 N.Y.3d at 547, 950 N.Y.S.2d
293, 973 N.E.2d 703. The Philippine Presi-
dential Commission on Good Governance

for Summary Judgment, filed Oct. 2, 2019
(Docket # 46); Memorandum in Support of
United States’ Opposition and Cross-Motion
for Summary Judgment on Statute of Limita-
tions, filed Oct. 2, 2019 (Docket # 46-1) (“US
Mem.”); Reply Memorandum of Law in Sup-
port of Motion for Summary Judgment, filed
Oct. 9, 2019 (Docket # 54) (“Duran Reply”);
Reply Memorandum of Law in Support of
Cross-Motion for Summary Judgment, filed
Oct. 16, 2019 (Docket # 57) (“US Reply”).
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(the “PCCG”) was then created to recover
property he wrongfully acquired. Pimentel,
553 U.S. at 858, 128 S.Ct. 2180; see also
Swezey, 19 N.Y.3d at 547, 950 N.Y.S.2d
293, 973 N.E.2d 703. Because Marcos had
moved assets to Switzerland, the PCCG
“almost immediately” sought help from the
Swiss government in recovering and freez-
ing assets that included shares in Arelma.
Pimentel, 553 U.S. at 858, 128 S.Ct. 2180.
In 1991, the PCCG asked the Sandigan-
bayan, a court in the Philippines with spe-
cial jurisdiction over corruption cases, to
“declare forfeited to the Republic any
property Marcos has obtained through
misuse of his office.” Id.

Nearly two decades later, in April 2009,
the Sandiganbayan entered a judgment
forfeiting the Arelma account “in the esti-
mated aggregate amount of US
$3,369,975.00 as of 1983, plus all interests
and all other income that acerued thereon,
until the time or specific day that all mon-
ey or monies are released and/or trans-
ferred to the possession of the Republic.”
Application, Exhibit 1 at *4-57.2 That judg-
ment was appealed and on April 25, 2012,
the Philippine Supreme Court affirmed the
judgment. Id. at *61-94. It denied a motion
for reconsideration on March 12, 2014. Id.
at *98-103. On March 31, 2014, the Philip-
pine Supreme Court Clerk entered judg-
ment stating the forfeiture judgment was
“final and executory and ... recorded in
the Book of Entries of Judgments.” Id. at
*105-106.

B. Procedural History

In January 2015, the Philippines submit-
ted a request for the United States to
enforce the Sandiganbayan forfeiture judg-
ment. See Application, Exhibit 4 (Affidavit
of Leila M. De Lima); see also Reply,
Exhibit 4 1 3. The request outlined the
Sandiganbayan decision and indicated that

2. “*__" indicates a page number assigned by

442 FEDERAL SUPPLEMENT, 3d SERIES

the Marcos estate and heirs were notified
of the proceedings, and that some chal-
lenged the Sandiganbayan decision on ap-
peal. Id. 1 4. It further stated:

The Supreme Court has issued an Entry
of Judgment, pursuant to which the San-
diganbayan has issued a Writ of Execu-
tion. These issuances are not subject to
further review or appeal.

Id. 15.

Per the procedure stated in 28 U.S.C.
§ 2467(b), the request was certified by the
Assistant Attorney General for the Crimi-
nal Division on February 11, 2016. See
Application, Exhibit 1 at *2. The United
States in turn filed the instant case as an
“Application to Register and Enforce a
Foreign Forfeiture Judgment Pursuant to
28 U.S.C. § 2467” in the United States
District Court for the District of Columbia
on June 27, 2016.

II. GOVERNING LAW

A. Standard for Summary Judgment

Rule 56(a) of the Federal Rules of Civil
Procedure states that summary judgment
shall be granted when “the movant shows
that there is no genuine dispute as to any
material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ.
P. 56(a); see also Beard v. Banks, 548 U.S.
521, 529, 126 S.Ct. 2572, 165 L.Ed.2d 697
(2006) (quoting Celotex Corp. v. Catrett,
477 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986)); Celotex, 477 U.S. at
322, 106 S.Ct. 2548 (quoting Fed. R. Civ.
P. 56(c)). A genuine issue of material fact
exists “if the evidence is such that a rea-
sonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). “[Olnly ad-
missible evidence need be considered by

the Court’s ECF system.
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the trial court in ruling on a motion for
summary judgment.” Raskin v. Wyatt Co.,
125 F.3d 55, 66 (2d Cir. 1997) (citations
omitted); see also Fed. R. Civ. P. 56(c)(4)
(parties shall “set out facts that would be
admissible in evidence”). In this case,
there are no disputes about material facts.

B. Enforcement of a Foreign Judg-
ment

The Government filed its application to
enforce the Philippines’ forfeiture judg-
ment pursuant to 28 U.S.C. § 2467, a stat-
ute entitled “Enforcement of a foreign
judgment.” To have a forfeiture judgment
registered and enforced by an United
States district court under section 2467, a
foreign nation must first submit a request
to the Attorney General that includes

(A) a summary of the facts of the case
and a description of the proceedings that
resulted in the forfeiture or confiscation
judgment;
(B) [a] certified copy of the forfeiture
or confiscation judgment;
(C) an affidavit or sworn declaration
establishing that the foreign nation took
steps, in accordance with the principles
of due process, to give notice of the
proceedings to all persons with an inter-
est in the property in sufficient time to
enable such persons to defend against
the charges and that the judgment ren-
dered is in force and is not subject to
appeal; and
(D) such additional information and ev-
idence as may be required by the Attor-
ney General or the designee of the At-
torney General.
28 U.S.C. § 2467(b)(1).2 If, “in the interest
of justice,” the Attorney General certifies
the request, “such decision shall be final

3. The Attorney General is allowed to desig-
nate his authority with regard to 28 U.S.C.

and not subject to either judicial review or
review under ... the Administrative Pro-
cedure Act.” Id. § 2467(b)(2) (internal quo-
tation marks and parentheses omitted).

Once the request is certified by the At-
torney General, the Government “may file
an application on behalf of a foreign nation
in district court of the United States seek-
ing to enforce the foreign forfeiture or
confiscation judgment as if the judgment
had been entered by a court in the United
States.” Id. § 2467(c)(1). The Government
becomes “the applicant and the defendant
or another person or entity affected by the
forfeiture or confiscation judgment shall be
the respondent.” Id. § 2467(c)(2)(A). Sec-
tion 2467 defines “forfeiture or confiscation
judgment” as

a final order of a foreign nation compel-

ling a person or entity —

(A) to pay a sum of money represent-
ing ... any violation of foreign law that
would constitute a violation or an offense
for which property could be forfeited
under Federal law if the offense were
committed in the United States, or any
foreign offense described in section
1956(c)(7)(B) of title 18, or property the
value of which corresponds to such pro-
ceeds; or

(B) to forfeit property involved in or
traceable to the commission of such of-
fense.

28 U.S.C. § 2467(a)(2).
Once an application is made,

The district court shall enter such or-
ders as may be necessary to enforce the
judgment on behalf of the foreign nation
unless the court finds that —

(A) the judgment was rendered under
a system that provides tribunals or pro-

§ 2467. See 28 U.S.C. § 2467(b)(1).
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cedures incompatible with the require-
ments of due process of law;
(B) the foreign court lacked personal
jurisdiction over the defendant;
(C) the foreign court lacked jurisdic-
tion over the subject matter;
(D) the foreign nation did not take
steps, in accordance with the principles
of due process, to give notice of the
proceedings to a person with an interest
in the property in sufficient time to en-
able him or her to defend; or
(E) the judgment was obtained by
fraud.
Id. § 2467(d)(1) (apparent typographical
error corrected).

C. Statute of Limitations

The parties agree that 28 U.S.C. § 2462
is the statute of limitations applicable to
section 2467. That statute provides:

[Aln action, suit or proceeding for the
enforcement of any civil fine, penalty, or
forfeiture, pecuniary or otherwise, shall
not be entertained unless commenced
within five years from the date when the
claim first acerued if, within the same
period, the offender or the property is
found within the United States in order
that proper service may be made there-
on.

28 U.S.C. § 2462.

III. DISCUSSION

While the parties agree that enforce-
ment of a foreign judgment under section
2467 is governed by the five-year statute
of limitations contained in section 2462, the
parties disagree on when the “claim first
accrued” for purposes of section 2467. Du-
ran argues that the claim accrued “no later
than November 1972 when the $2 million
was deposited into a Marcos controlled
account at Merrill Lynch,” though he ar-
gues in the alternative that it accrued “no
later than February 1986 when Marcos
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fled the Philippines and the Republic
learned of the Arelma account.” Duran
Mem. at 9, 12. The Government argues
that the claim did not accrue “until the
Philippine judgment became ripe for en-
forcement under section 2467,” which the
Government argues was at the “earliest”
2014, the year when “all appeals in the
underlying Philippine action were exhaust-
ed and a writ of execution issued.” US
Mem. at 1. In a footnote, the Government
states that “[t]here is a strong argument
that the U.S. Government’s cause of action
did not accrue until 2015, when the Philip-
pines formally requested that the U.S.
Government enforce the Philippine judg-
ment.” Id. at 5 n.1.

[1-3] To answer the question of when
the “claim” in this case “accrued,” we be-
gin our discussion with the text inasmuch
as “[elvery exercise in statutory construc-
tion must begin with the words of the
text.” Saks v. Franklin Covey Co., 316
F.3d 337, 345 (2d Cir. 2003) (citations omit-
ted). “The plainness or ambiguity of statu-
tory language is determined by reference
to the language itself, the specific context
in which that language is used, and the
broader context of the statute as a whole.”
Robinson v. Shell Oil Co., 519 U.S. 337,
341, 117 S.Ct. 843, 136 L.Ed.2d 808 (1997)
(citations omitted). “Where the statute’s
language is plain, the sole function of the
courts is to enforce it according to its
terms.” United States v. Kozeny, 541 F.3d
166, 171 (2d Cir. 2008) (internal quotation
marks omitted) (quoting United States v.
Ron Pair Enters., 489 U.S. 235, 241, 109
S.Ct. 1026, 103 L.Ed.2d 290 (1989) and
citing Conn. Nat’l Bank v. Germain, 503
U.S. 249, 253-54, 112 S.Ct. 1146, 117
L.Ed.2d 391 (1992)); accord Greenery Re-
hab. Grp. v. Hammon, 150 F.3d 226, 231
(2d Cir. 1998) (citing Rubin v. United
States, 449 U.S. 424, 430, 101 S.Ct. 698, 66
L.Ed.2d 633 (1981)). We look to the legisla-
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tive history and other tools of statutory
construction only if the statutory terms
are ambiguous. Greenery, 150 F.3d at 231
(quoting Aslanidis v. U.S. Lines, Inc., 7
F.3d 1067, 1073 (2d Cir. 1993)); accord
United States v. Dauray, 215 F.3d 257,
260, 264 (2d Cir. 2000).

We first examine the word “claim” and
then turn to the question of when the
claim in this case “accrued.”

A. What is the “claim”?

[4] A court may use a dictionary to
determine the “ordinary, common-sense
meaning of the words.” United States v.
Rowland, 826 F.3d 100, 108 (2d Cir. 2016)
(quoting Dauray, 215 F.3d at 260). The
relevant law dictionary definition defines
“claim” as “[a]n interest or remedy recog-
nized at law; the means by which a person
can obtain a privilege, possession, or en-
joyment of a right or thing.” Black’s Law
Dictionary 301-02 (10th ed. 2009); accord
In re Bridge Const. Servs. of Fla., Inc.,
140 F. Supp. 3d 324, 334 n.6 (S.D.N.Y.
2015). Of course, the word “claim” cannot
be read in isolation but rather must be
read in the context of sections 2462 and
2467. See King v. Burwell, 576 U.S. 473,
135 S.Ct. 2480, 2483, 192 L.Ed.2d 483
(2015) (“oftentimes the meaning — or am-
biguity — of certain words or phrases may
only become evident when placed in con-
text. So when deciding whether the lan-
guage is plain, the Court must read the
words ‘in their context and with a view to
their place in the overall statutory
scheme.”” (quoting Food Drug Admin. v.
Brown & Williamson Tobacco Corp., 529
U.S. 120, 133, 120 S.Ct. 1291, 146 L.Ed.2d
121 (2000))).

Section 2462 states “an action, suit or
other proceeding for the enforcement of
any civil fine, penalty, or forfeiture ...
shall not be entertained unless commenced
within five years from the date when the

claim first accrued.” 28 U.S.C. § 2462.
Thus, the claim referenced in section 2462
is the claim that gives rise to the “action,
suit or other proceeding for the enforce-
ment of [a] civil fine, penalty, or forfei-
ture.” Id. (emphasis added). In other
words, the word “claim” in section 2462,
when viewed in the context of section 2467,
refers to the enforcement action author-
ized by section 2467, not to the foreign
forfeiture action that is the basis for the
U.S. enforcement action.

[5] Duran argues, however, that when
a section 2467 enforcement proceeding is
at issue, the word “claim” is not the claim
that gives rise to the enforcement proceed-
ing but rather is “identical [to the] claim
asserted in the foreign forfeiture action,”
Duran Mem. at 13; see also Duran Reply
at 3, and thus the “claim” in section 2462
refers to the Philippine government’s claim
to Marcos’s wealth, which arose in 1972,
see Duran Mem. at 9. Duran contends that
the language in section 2467 providing that
a section 2467 enforcement proceeding is
brought “on behalf of a foreign nation” and
that the “United States court is bound by
the findings of fact of the foreign forfeiture
judgment” shows that the “US Attorney
General possesses no independent ‘claim’
to the funds.” Duran Mem. at 13; see also
Duran Reply at 3 (“The claim never be-
comes a claim of the United States.”); Du-
ran Reply at 5 (“[Tlhe Attorney General’s
decision to file an application cannot sua
sponte transfer ownership of the claim to
the Department.”). Essentially, Duran’s
argument is that the United States in a
section 2467 action is pursuing the very
same “claim” that was pursued by the
foreign government, and that as a result
the word “claim” in section 2462 refers to
the foreign government’s right to make a
claim on the funds at issue — not to the
United States’ right to bring the enforce-
ment action.
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While this argument has some surface
appeal, we reject its premise that the
“claim” being brought in a section 2467
action is in fact the same “claim” that the
foreign government had when it instituted
the foreign forfeiture for purposes of sec-
tion 2462. Certainly, the United States
court is bound by the findings of fact of
the foreign enforcement proceeding, as ex-
pressed in section 2467(e), but the claim
the Government makes is of an entirely
different character. The foreign claim is a
claim seeking to forfeit property. The sec-
tion 2467 claim is a separate action to
enforce an existing foreign forfeiture judg-
ment.

This is evident from the structure of
section 2467. Section 2467 provides for a
process to enforce a foreign judgment in a
district court once the Attorney General
certifies the foreign government’s request.
While section 2467 directs the court to
refuse to enforce a foreign judgment if it
was procedurally unfair, see 28 U.S.C.
§ 2467(d)(1), the section 2467 proceeding
does not revisit the merits of the foreign
judgment. It is of no moment that, as
Duran points out, Duran Mem. at 13; Du-
ran Reply at 3-4, 11, section 2467 denomi-
nates the United States as an “applicant”
rather than a “plaintiff” and that the judg-
ment ultimately entered is for the benefit
of the foreign government. It remains the
fact that the section 2467 proceeding is a
separate enforcement proceeding. It is not
the same “claim” that was pursued by the
foreign government in its courts.

Apart from the logic of this analysis, we
find support in cases interpreting section
2462 in situations where the Government
follows an administrative process, such as
an administrative sanctions process, before
it institutes a domestic forfeiture suit. The
vast majority of courts have recognized the
five-year period set forth in section 2462
does not begin to run on the date the
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initial wrongful act took place but rather
on the date the administrative process is
completed. See, e.g., United States v.
Worldwide Indus. Enters., Inc., 220 F.
Supp. 3d 335, 342-43 (E.D.N.Y. 2016) (cit-
ing cases); accord United States v. Godb-
out-Bandal, 232 F.3d 637, 639-40 (8th Cir.
2000); United States v. Meyer, 808 F.2d
912, 915 (1st Cir. 1987).

Furthermore, section 2467 was needed
to create a new claim for relief because, if
section 2467 did not exist, a foreign gov-
ernment could not enforce its forfeiture
judgment in the United States. See United
States v. Federative Republic of Brazil,
748 F.3d 86, 95-96 (2d Cir. 2014). Thus, in
order to make foreign forfeiture judg-
ments enforceable in the United States,
Congress needed to create a new proceed-
ing by which such judgments could be
enforced in a court. Congress chose to do
so by enacting section 2467. Because a
section 2467 action to enforce a foreign
forfeiture judgment is the only “claim”
that can be brought with respect to a
foreign forfeiture judgment in the United
States court system, the word “claim” in
section 2462, which governs suits in United
States courts, refers exclusively the ability
to pursue the section 2467 action in the
United States court, not the foreign gov-
ernment’s ability to pursue the underlying
forfeiture in a foreign court.

Accordingly, we find in this case that the
“claim” at issue in section 2462 refers to
the enforcement proceeding instituted un-
der section 2467 against the Arelma ac-
count — not to the claim pursued by the
Philippines in the Sandiganbayan.

B. When did the claim “accrue[ 1’?

The Supreme Court addressed the
meaning of the term “accrue” in section
2462 in Gabelli v. SEC, 568 U.S. 442, 448-
49, 133 S.Ct. 1216, 185 L.Ed.2d 297 (2013).
As Gabelli stated, “a right accrues when it
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comes into existence.” Id. at 448, 133 S.Ct.
1216 (alteration omitted) (quoting United
States v. Lindsay, 346 U.S. 568, 569, 74
S.Ct. 287, 98 L.Ed. 300 (1954)). Another
phrasing approved by Gabelli is that “an
action accrues when the plaintiff has a
right to commence it.” Id. (quoting 1 A.
Burrill, A Law Dictionary and Glossary 17
(1850)). In a similar formulation, the Su-
preme Court has stated that “a statute of
limitations begins to run when the cause of
action ‘accrues’ — that is, when ‘the plain-
tiff can file suit and obtain relief.” Heim-
eshoff v. Hartford Life & Acc. Ins. Co., 571
U.S. 99, 105, 134 S.Ct. 604, 187 L.Ed.2d
529 (2013) (emphasis added) (quoting Bay
Area Laundry and Dry Cleaning Pension
Trust Fund v. Ferbar Corp. of Cal., 522
U.S. 192, 201, 118 S.Ct. 542, 139 L.Ed.2d
553 (1997)). In other words, “[a] claim first
accrues at the time that a suit could have
been brought.” Barden Corp. v. United
States, 36 Ct. Int’l Trade 934, 941, 864
F.Supp.2d 1370 (2012).

[6] That standard is easily applied
here because there are only two possible
dates that the section 2467 action could
have been brought and both dates are
within the limitations period: the date on
which the Philippines first could have re-
quested the Attorney General to bring the
section 2467 action, or the date on which
the Philippines actually requested that the
Attorney General file suit.

Of these two, the date on which the
Philippines actually requested that the At-
torney General commence the enforcement
action is the more likely candidate for the
accrual date because the request of the
foreign government is the event that trig-
gers the ability of the United States to
bring suit under section 2467. In other
words, the ability of the U.S. Government
to bring suit “accrued” to the U.S. Govern-
ment upon the Philippines’ request that
the enforcement action be filed. Our con-

clusion, as stated in the previous section,
that the “claim” referenced in section 2462
is the enforcement action under 2467, es-
sentially mandates this conclusion. Indeed,
Duran himself concedes that if, as we have
found, the “claim” under section 2462 is
the U.S. enforcement action, then the stat-
ute of limitations runs at the earliest from
the date of the Philippine government re-
quest — if not from the even later date
that the Attorney General certifies the re-
quest, see Duran Mem. at 13 (“If Section
2467 applications did create new ‘claims,’
... Section 2462 would not run until the
Attorney General exercises his discre-
tion”). Duran argues, however, that this
effectively means that enforcement actions
are “not subject to any statute of limita-
tions,” id., because a foreign government
might wait indefinitely to pursue its re-
quest to obtain foreign enforcement of a
judgment. In Duran’s view, this could not
have been Congress’s intent. See id. at 13-
14.

We agree that this reading of the stat-
utes does not place a time limitation on the
foreign government’s ability to request
that the enforcement action be brought. At
the same time, we do not find it strange
that Congress might have pretermitted im-
posing such a limitation given that section
2467 specifically charges the Attorney
General to act “in the interest of justice” in
deciding whether to pursue the foreign
government’s request. 28 U.S.C.
§ 2467(b)(2). Congress could rationally
have expected that the Attorney General
might choose to decline to bring an en-
forcement proceeding if the foreign gov-
ernment had engaged in inordinate delay
in making its request (or, indeed, in pursu-
ing the forfeiture judgment in the first
place). Additionally, Congressional intent
to not begin the start of the limitation
clock until a request is made is supported
by the fact it is common in the United
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States to allow lengthy time periods —
typically twenty years — for a party with
a judgment to take steps to enforce that
judgment.!

For these reasons, we reject Duran’s
suggestion that Congress could not have
intended to run the limitations period from
the date the foreign government actually
requested enforcement.

In any event, the concern regarding the
ability of a foreign government engineer-
ing an unnecessary delay in making a re-
quest would be eliminated if the limitation
is measured from the date the request for
an enforcement action could have first
been submitted to the United States Gov-
ernment, and even that date is within the
limitations period here.

Duran argues, however, that the date
the Philippines could have requested that
the enforcement action be filed was not in
fact 2014, when the appeal of the forfeiture
judgment finally concluded, but rather was
the date of the original judgment in the
Sandiganbayan, or April 2009. Duran
Mem. at 5, 14-15.

Once again, we reject Duran’s argument.
While Duran focuses on the fact that sec-
tion 2467(a)(2) defines a “forfeiture ...
judgment” as a “final order,” and argues
that the Sandiganbayan judgment was “fi-
nal” in 2009, see Duran Mem. at 14-15,
section 2467 also provides that a foreign
government cannot make a request that an
enforcement action be initiated unless it
can certify that the judgment at issue “is
not subject to appeal.” 28 U.S.C.
§ 2467(b)(1)(c); see also In re Trade and
Commerce Bank, 890 F.3d 301, 304 (D.C.
Cir. 2018) (“an action for enforcement of a
foreign judgment cannot be filed until that
judgment ‘is not subject to appeal’ ”); In re

4. See, e.g., Ala. Code § 6-2-32 (2019); Fla.
Stat. § 55.081 (2019); Ind. Code § 34-11-2-12
(2019); N.J. Stat. Ann § 2A:14-5 (West 2019);
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Seizure of Approximately $12,116,153.16
and Accrued Interest in U.S. Currency, et
al., 903 F. Supp. 2d 19, 28 (D.D.C. 2012)
(“l[allthough the [foreign] courts entered
judgments of convictions and forfeiture
against these individuals, the convictions
and forfeitures are not final because ap-
peals are pending” (emphasis in original)).
For purposes of determining when the
ability to bring the forfeiture “accrued,”
the accrual date cannot be any earlier than
the date on which the Philippines could
have made a lawful request to the U.S.
Government. As a result, the date must be
on or after the date the judgment is no
longer “subject to appeal.” Case law apply-
ing section 2462 in instances where admin-
istrative proceedings must be completed
before the Government may bring a do-
mestic forfeiture suit judges the finality of
an administrative order in exactly this
fashion. See, e.g., SEC v. Mohn, 465 F.3d
647, 654 (6th Cir. 2006) (while initial ad-
ministrative order was “final,” “the admin-
istrative proceeding against Defendant was
not final [under section 2462] until he ei-
ther exhausted or ceased to pursue his
administrative appeals”); SEC v. Pinchas,
421 F. Supp. 2d 781, 784 (S.D.N.Y. 2006)
(order denying reconsideration was the “fi-
nal order” that began the section 2462
statute of limitations).

Duran’s scattered other arguments fare
no better. Duran makes frequent reference
to the Gabelli decision, arguing that it
favors his interpretation of section 2462.
See Duran Mem. at 6-7, 9-11; Duran Reply
at 6-8. The holding of Gabelli is irrelevant
to this case, however. Gabelli addressed
whether a cause of action for fraud subject
to section 2462 accrues on the date the
fraud occurred or the date the fraud was
discovered. 568 U.S. at 444-45, 133 S.Ct.

N.Y. C.P.L.R. 211 (McKinney 2019); Va Code
Ann. § 8.01-251 (2019).
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1216. Gabelli is irrelevant because, as al-
ready discussed, the “claim” at issue here
is the United States’ application for en-
forcement of the foreign judgment — not
any “fraud” that might have triggered the
foreign government’s pursuit of the under-
lying forfeiture action. Moreover, in Gabel-
li, there was a “complete and present
cause of action” for the Government to act
upon at the time of the fraudulent conduct,
see 568 U.S. at 448, 133 S.Ct. 1216 (citation
omitted). Here, by contrast, the Govern-
ment could take no action until the Philip-
pines submitted its request — a request
that could not be made until the forfeiture
judgment was no longer subject to appeal.

Duran argues that the ability of the
Government to seek a restraining order
separate from any filing of an enforcement
action as provided in 28 U.S.C.
§ 2467(d)(3), somehow bears on the inter-
pretation of section 2462. See Duran Reply
at 7 (“If the Republic could obtain a re-
straining order from a federal court in
1987, it surely had a full and complete
claim at that time.”); see also id. at 9-10.
The ability to obtain a restraining order,
however, which by statute is temporary,
see 28 U.S.C. § 2462(d)(3)(A)(ii)I) (incor-
porating 18 U.S.C. § 983(j)(2)), is a process
entirely separate from the process for
bringing an application to enforce a “final

. order.” Thus, the restraining order
provision has no relevance to our construc-
tion of section 2467.

Duran makes various policy and other
arguments, which we do not address be-
cause they do not grapple with the struc-
ture and the language of the relevant stat-
utes. It is enough to say that under any
rational construction of section 2467, the
instant application was timely filed.

IV. CONCLUSION

For the foregoing reasons, Duran’s mo-
tion for summary judgment (Docket # 37)

should be denied and the United States’
cross-motion for summary judgment
(Docket # 46) should be granted.

PROCEDURE FOR FILING OBJEC-
TIONS TO THIS REPORT AND
RECOMMENDATION

Pursuant to 28 U.S.C. § 636(b)(1) and
Rule 72(b) of the Federal Rules of Civil
Procedure, the parties have fourteen (14)
days (including weekends and holidays)
from service of this Report and Recom-
mendation to file any objections. See also
Fed. R. Civ. P. 6(a), (b), (d). A party may
respond to any objections within 14 days
after being served. Any objections and re-
sponses shall be filed with the Clerk of the
Court, with copies sent to the Hon. Lewis
A. Kaplan at 500 Pearl Street, New York,
New York 10007. Any request for an ex-
tension of time to file objections or re-
sponses must be directed to Judge Kaplan.
If a party fails to file timely objections,
that party will not be permitted to raise
any objections to this Report and Recom-
mendation on appeal. See Thomas v. Arn,
474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435
(1985); Wagner & Wagner, LLP v. Atkin-
son, Haskins, Nellis, Brittingham, Gladd &
Carwile, P.C., 596 F.3d 84, 92 (2d Cir.
2010).
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