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Before HIGGINBOTHAM, JONES, and SOUTHWICK, Circust Judges.

PER CURIAM:"

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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Plaintiff-Appellants (the “Former Employees”) are over 100
healthcare professionals terminated from Houston Methodist for refusing
COVID-19 vaccination. They sued the hospital, its agents, and the
Chairman of the Texas Workforce Commission, for violating their alleged
right to refuse vaccination. They asserted various 42 U.S.C. § 1983 claims, a
claim directly under the statute permitting the vaccine’s Emergency Use
Authorization, and various Texas state-law claims. The district court
dismissed the Former Employees’ federal-law claims, with prejudice. We
AFFIRM.

L.

In 2020, responding to the COVID-19 pandemic, the U.S.
Government established the CDC COVID-19 Vaccination Program
(“CDC Program”), which was “designed to distribute and administer
federally owned [COVID-19 vaccines] to individuals . . . under a nationally
declared emergency.”! To administer the program, the federal government
purchased all available COVID-19 vaccines and authorized them for use
under the emergency-use provisions of 21 U.S.C. §360bbb-3 (the “EUA
Statute”), as the Food and Drug Administration (“FDA”) had not yet fully

approved the vaccines for commercial distribution.

The CDC Program was implemented in coordination with state and
local governments, to “ensure its [COVID-19 vaccine] distribution and
administration [was] consistent with the terms of . . . [the] CDC’s COVID-
19 Vaccination Program.” Vaccine providers administering the COVID-19

vaccines to patients were required to comply with similar requirements,

! As this case comes in an appeal from a motion to dismiss, we draw all facts from
the Former Employees’ second amended complaint. See Askcroft v. Igbal, 556 U.S. 662,
678-79 (2009).
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“including but not limited to requirements in any EUA that covers COVID-
19 Vaccine[s].” For example, before administering the vaccine, providers
had to “provide an approved [EUA] fact sheet or vaccine information
statement . . . to each vaccine recipient[.]” As required under the EUA
Statute, those fact sheets contained information that informed patients “of

the option to accept or refuse administration of the [vaccine.]”?

Houston Methodist, a network of private, nonprofit hospitals, was one
such vaccine provider.® In April 2021, Houston Methodist adopted a
companywide policy requiring its employees to be vaccinated against
COVID-19, subject to religious and medical exemptions. This policy did not
require employees and contractors to receive the vaccine directly from
Houston Methodist. Houston Methodist informed employees about the
policy, and gave them notice that they would be placed on unpaid suspension,

then terminated, if they did not comply with its vaccination requirement.

The employees refusing to comply with the immunization policy were
terminated or constructively terminated.* None of the Former Employees

pleaded that they requested an exemption that was denied. And none of the

2 See 21 U.S.C. §360bbb-3(e)(1)(A)(ii)(III).

3 Defendant-Appellees include The Methodist Hospital, Methodist Health
Centers, and their affiliated entities and individuals. We refer to them collectively as
“Houston Methodist.”

* Most of the 112 Plaintiff-Appellants are former employees of Houston Methodist
who were terminated after refusing to comply with the hospital’s COVID-19 vaccination
policy. Of the 112 Plaintiff-Appellants, five received the vaccine and are still employed by
Houston Methodist. And four of the Plaintiff-Appellants were contractors (three vendors
and a physician) who allege that their respective privileges were terminated after refusing
vaccination. As the vast majority of the Plaintiff-Appellants are former employees, and
because the Plaintiff-Appellants make no arguments specific to physicians, vendors, or
other contractors, nor to employees who received the vaccine, we refer to them collectively
as the “Former Employees,” and focus our analysis on the claims of those Plaintiff-
Appellants who were employees of Houston Methodist during the pertinent time period.
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Former Employees “allege that any defendant directly administered the

vaccine to them[.]”
IL.

In April 2023, the Former Employees filed suit in Montgomery
County, Texas, and Houston Methodist removed the suit to federal court.>
The Former Employees asserted claims against Houston Methodist,® and the
Chairman of the Texas Workforce Commission (“TW C”)7under 42 U.S.C.

> 72 of the Former Employees first sued Houston Methodist over its COVID-19
vaccination employment policy in May 2021. See Bridges v. Methodist Hosp., No. 21-20311,
2022 WL 2116213 (5th Cir. June 13, 2022) (Bridges I). The district court in Bridges [
dismissed the plaintiffs’ claims under FED. R. CIV. P. 12(b)(6) for failure to state a claim,
and this Court affirmed that order. /4. Furthermore, in December 2022, 19 of the Former
Employees (including some who were also plaintiffs in Bridges I) filed federal lawsuits
against Houston Methodist in the Southern District of Texas alleging religious
discrimination claims relating to the hospital’s COVID-19 vaccination employment policy.
These lawsuits were subsequently consolidated into a single action. On appeal, Houston
Methodist argues that res judicata bars claims by the Former Employees who brought
related claims in these prior suits. But because we find that the claims fail under § 1983 and
the EUA Statute, we need not consider this argument further.

6 In its initial state-court suit, the Former Employees named only two hospital
entities as defendants: The Methodist Hospital and Houston Methodist The Woodlands
Hospital. Upon removal to federal court, the Former Employees amended their initial
complaint, adding multiple Houston Methodist subsidiary entities and affiliated individuals
to their lawsuit, as well as Texas state government defendants.

7 The Former Employees amended their complaint twice. In their Second
Amended Complaint, the Former Employees amended their pleadings against Texas state
government defendants. Whereas their First Amended Complaint listed the Texas Health
and Human Services Commission (“HHSC”), TWC, and Texas Medical Board, their
Second Amended Complaint dropped the claims against the state agencies and proceeded
only against Cecile Erwin Young—Executive Commissioner of the HHSC —and Bryan
Daniel —Chairman and Commissioner Representing the Public of the TWC —in their
official and individual capacities. The Former Employees do not appeal the district court’s
dismissal of their claims against Young and as such, have waived these claims. See Rollins
v. Home Depot USA, 8 F.4th 393, 397 (5th Cir. 2021) (“[W]aiver is the ‘intentional
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§ 1983, the EUA Statute, and Texas state law. Specifically, the Former
Employees argued that Houston Methodist—allegedly a state actor as a
COVID-19 vaccine provider under the CD C Program—violated their right
to refuse the vaccine without consequences through its mandatory
vaccination policy. They also argued that the Chairman of the TWC, for his
part, allegedly violated the same right by denying unemployment benefits to

certain Former Employees, and sought declaratory judgment saying as much.

All defendants filed motions to dismiss. The district court agreed with
the defendants and dismissed all federal claims against Houston Methodist
and Daniel. It also declined to exercise supplemental jurisdiction over the
Former Employees’ state law claims and remanded those to Texas state

court.® The Former Employees timely appealed.
III.

We review orders granting Rule 12(b)(6) motions to dismiss for failure
to state a claim de novo.° “We accept all well-pleaded facts as true, viewing
them in the light most favorable to the plaintiff.”!® And, a district court’s
order to dismiss with prejudice without offering leave to amend pleadings is

reviewed for abuse of discretion.!!
IV.

The Former Employees bring claims against Houston Methodist

relinquishment or abandonment of a known right.’”) (citation omitted). The Former
Employees later corrected their Second Amended Complaint.

8 The Former Employees do not appeal the district court’s remand of their state-
law claims. Thus, we address them no further. See Rollins, 8 F.4th at 397.

? Petrobras Am., Inc. v. Samsung Heavy Indus. Co., 9 F.4th 247, 253 (5th Cir. 2021).
19 I4. (citation omitted).
W St. Germain v. Howard, 556 F.3d 261, 262 (5th Cir. 2009) (per curiam).
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under § 1983 and the EUA Statute. Both sets of claims fail.
A.

Turning to the § 1983 claims first, the Former Employees allege
violations of their (1) substantive due process right to refuse a vaccine; (2)
equal protection right not to be classified on the basis of vaccination status;
(3) procedural due process right to a hearing prior to depriving them of their
right to refuse a vaccine without penalty; and (4) right to refuse a vaccine
under the Spending Clause of the Constitution, and various statutes, treaties,

and administrative actions.!2
1.

“[T]o state a valid claim under § 1983, a plaintiff must (1) allege a
violation of rights secured by the Constitution or laws of the United States
and (2) demonstrate that the alleged deprivation was committed by a person

acting under color of state law.” 13

Under the state action prong, “[a] private entity can qualify as a state
actor in a few limited circumstances.”* “Those ‘include[e], for example (i)
when the private entity performs a traditional, exclusive public function; (ii)

when the government compels the private entity to take a particular action,

12The Former Employees also argue that the district court “incorrectly treated the
mandated drugs as approved vaccines when they were legally classified as INDs
undergoing clinical trials.” Not so: the district court, in its order, acknowledged that the
COVID-19 vaccines were administered under an EUA and were “not approved, licensed,
or cleared for commercial distribution.” Furthermore, as cited in the Former Employees’
own pleadings, the U.S. Government itself described the COVID-19 vaccines as
“vaccine[s]” under the EUA Statute.

B Resident Council of Allen Parkway Vill. v. U.S. Dep’t of Hous. & Urb. Dev., 980
F.2d 1043, 1053 (5th Cir. 1993) (citation omitted).

Y Pearson v. Shriners Hosps. for Child., Inc., 133 F.4th 433, 443 (5th Cir. 2025)
(citing Manhattan Cmty. Access Corp. v. Halleck, 587 U.S. 802, 809 (2019)).
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or (iii) when the government acts jointly with the private entity.’”> “They
also include (iv) ‘when the private entity is entwined with governmental
policies, or when government is entwined in its management or control.’” 16
“Deciding whether a deprivation of a protected right falls within one of these
categories ‘begins by identifying the specific conduct of which the plaintiff
complains[,]’”’1” as “a defendant may be a state actor for some purposes but

not for others.”18
2.

The Former Employees’ claims, however, are foreclosed by this
Court’s recent decision in Pearson v. Shriners Hosps. for Child., Inc.*® There,
as here, former employees of a private hospital sued their employer for
violating their alleged right to refuse the COVID-19 vaccine, asserting
various § 1983 claims.?° This Court in Pearson held that the § 1983 claims
failed because the relevant conduct at issue—the hospital’s adoption and
enforcement of its mandatory vaccination policy—was “not state action.”?!
In doing so, it explained that a private organization’s vaccination policy is not
a “power|] traditionally exclusively reserved to the State.”?? It also found
that the evidence alleged failed to show that: (1) the State compelled the

15 Id. at 443-44 (citing Manhattan Cmty. Access Corp., 587 U.S. at 809).

16 Id. at 444 (citing Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S.
288, 295 (2001)).

7 Id. (citing Cornish v. Corr. Servs. Corp., 402 F.3d 545, 550 (5th Cir. 2005)).
8 Id. (citing Cornish, 402 F.3d at 550).

Y Id. at 433.

20 Jd. at 439.

2L Id. at 444.

22 Id. (citation omitted).
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hospital to adopt the policy; (2) the policy constituted joint action between
the State and the hospital; and (3) the State was “entwined” with the
hospital’s decision to adopt the policy.?

Here, the Former Employees’ § 1983 claims fail for the same reasons.
Though the Former Employees assert that “state action” can be discerned
from Houston Methodist’s interactions with “federal and state authority
through the CDC Program,” the argument conflates Houston Methodist’s
role as their private employer with its role as a vaccine provider to the general
public. The “gravamen of the [Former Employees’] complaint” centers on
Houston Methodist’s mandatory vaccination policy,?* and —as in Pearson—
the Former Employees do not allege any evidence that this policy implicated

Houston Methodist’s separate role as a vaccine provider.?
B.

The Former Employees also allege that the EUA Statute gives rise to
an implied private right of action independent of § 1983, which Houston
Methodist violated. It does not. “The EUA Statute permits the HHS
Secretary to authorize use of a ‘drug, device, or biological product intended
for [such] use in an actual or potential emergency.’”2¢ “It also requires the
Secretary to establish ‘[a]ppropriate conditions designed to ensure that
individuals to whom the product is administered are informed . . . of the

option to accept or refuse administration of the product.’”?’

BId.

24 Blum v. Yaretsky, 457 U.S. 991, 1003 (1982).

25 See Pearson, 133 F.4th at 444,

26 Id. (citing 21 U.S.C. § 360bbb-3(a)(1)).

7 I4. (citing 21 U.S.C. § 360bbb-3(e)(1)(A)(ii)(IIL)).
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But the Former Employees’ reliance on the EUA Statute is
misplaced. As this Court stated in Pearson, the provision of the EUA Statute
at issue expressly limits its scope to regulating vaccine providers, and “ ‘does
not apply at all’ to those acting in their role as ‘private employers like the
hospital in this case[.]’”2?8 This reasoning directly applies here as well.
Houston Methodist did not violate the Former Employees’ rights under the
EUA Statute, and we need not address whether that statute creates an

implied right of action. The district court did not err in dismissing their claim.
V.

The Former Employees raise a separate claim against Daniel, the
Chairman of the TWC. They allege that Daniel denied Former Employee
Bob Nevans’ unemployment benefits based on a finding that Nevans violated
Houston Methodist’s employment policy.? They assert that in November
2022, the TWC, enforcing Texas’s at-will employment doctrine, sent
Nevans a final decision determining he had been overpaid unemployment
benefits, and requiring that he repay the benefits previously received. The
Former Employees further assert that Daniel “breached the duties of his
office, breached his oath of office that he would be faithful to the
Constitution, and deprived [Nevans] of [his] rights under Fifth and
Fourteenth Amendments of the United States Constitution, as well as rights

conferred by federal statutes.”

The Former Employees seek a declaratory judgment against Daniel

that: (1) the denial of unemployment benefits for those terminated from

28 Id. (citation omitted).

# Though the Former Employees—in their amended complaint—mentioned
several plaintiffs with alleged grievances against Daniel, they mention only Nevans’ claims
on appeal. Because the Former Employees do not raise other claims against Daniel, we
focus only on Nevans’ arguments on appeal. See Rollins, 8 F.4th at 397.

009a



Case: 24-20483  Document: 83-1 Page: 10 Date Filed: 06/17/2025

No. 24-20483

employment after refusing the COVID-19 vaccine “is unlawful” and
violates the Fifth and Fourteenth Amendments; and (2) Daniel, as Chairman
of the TWC, “is aware” of this practice, “has not discontinued this practice,

and . . . consciously allows it to proceed.”

We find that the Former Employees have forfeited their claim as to
Daniel. “When a party pursues an argument on appeal but does not analyze
relevant legal authority, the party abandons that argument.” 30 The Former
Employees only cursorily mention their arguments against Daniel in their
appellate briefing and fail to provide both legal and factual analysis to support
their claims, which are distinct from their claims against Houston Methodist.
First, the Former Employees do not analyze whether sovereign immunity
applies, which may bar the claims. And second, while the Former Employees
cite to three cases throughout their arguments against Daniel, they do not
apply these cases to the particular facts at hand and fail to substantiate their

claims. We thus need not address this challenge.
VI

In the alternative, the Former Employees assert that the district court
abused its discretion when it denied leave to amend their Second Amended
Complaint under FED. R. CIv. P. 15(a). It did not. The Former Employees
had several opportunities to “refine their claims and clarify their legal
arguments to address the district court’s concerns.” As the district court

noted in its dismissal order, the Former Employees had already “amend[ed]

3 Binh Hoa Le v. Exeter Fin. Corp., 990 F.3d 410, 414 (5th Cir. 2021). See also
Rollins, 8 F. 4th at 397 (stating that a party forfeits an argument by “failing to adequately
brief the argument on appeal[.]”); United States v. Green, 964 F.2d 365, 371 (5th Cir. 1992)
(noting that the failure to provide legal or factual analysis constitutes waiver of an issue);
Willis v. Cleco Corp., 749 F.3d 314, 318 n.3 (5th Cir. 2014) (disregarding an argument
“giv[ing] scant, if not conclusory attention to the record: citations are minimal, and legal
analysis relating facts to the law is largely absent”).

10
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their pleading multiple times.” 3! And the Former Employees, on appeal, fail
to specify any grounds for amending.3? The district court correctly dismissed

the Former Employees’ claims with prejudice.
VII.

For the foregoing reasons, we AFFIRM the district court’s judgment
dismissing with prejudice the Former Employees’ federal-law claims.

31 See St. Germain, 556 F.3d at 264 (holding that the district court did not err in
denying appellants the opportunity to amend their complaint because appellants had
several opportunities to state their best case). On appeal, the Former Employees appear to
argue that they should at least be given leave to amend their claims against Houston
Methodist, as their Second Amended Complaint only amended claims against state actors
and their claims against Houston Methodist were not amended. We note, however, that
the Former Employees never asked the district court for leave to amend their claims to
avoid dismissal under Rule 12(b)(6), by either a formal motion under Rule 15(a) or in their
opposition to Houston Methodist’s Rule 12(b)(6) motion.

32 See U.S. ex rel. Doe v. Dow Chem. Co., 343 F.3d 325, 330-31 (5th Cir. 2003).

11
011a



Case 4:23-cv-01699 Document 99 Filed on 09/30/24 in TXSD Page 1 of 19

United States District Court
Southern District of Texas

ENTERED

UNITED STATES DISTRICT COURT September 30, 2024
SOUTHERN DISTRICT OF TEXAS Nathan Ochsner, Clerk
HOUSTON DIVISION
JENNIFER BRIDGES, et al.,

Plaintiffs,
VS. CIVIL ACTION NO. 4:23-CV-1699
THE METHODIST HOSPITAL, et al.,

Defendants.

LO» L L L L LR LD O O

MEMORANDUM OPINION AND ORDER

This is a civil rights case brought under 42 U.S.C. § 1983 (“Section 1983”) by over
100 healthcare professionals who were let go for refusing to inoculate themselves against
COVID-19 1n violation of their employers’ mandatory immunization policies. Plaintiffs
have sued their former employers (“the Methodist Hospital defendants” or “Methodist™)
and two Texas state officials (“the Government defendants”). (Dkt. 86 at pp. 25-26). Both
sets of defendants have filed motions to dismiss. The defendants’ motions (Dkt. 57; Dkt.
87) are GRANTED IN PART AND DENIED AS MOOT IN PART.!

For the reasons outlined in this opinion, all of Plaintiffs’ claims under federal law
(Counts I-IV and Count VIII of their live complaint) are DISMISSED WITH
PREJUDICE under Federal Rule of Civil Procedure 12(b)(6). The Court declines to
exercise supplemental jurisdiction over Plaintiffs’ claims under Texas state law (Counts

V-VII of their live complaint), and those claims are REMANDED to the 284th Judicial

! Defendants’ motions to submit supplemental authority (Dkt. 90; Dkt. 91; Dkt. 96; Dkt. 98) are
GRANTED. The Court has considered the submitted cases.

1/19
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District Court of Montgomery County, Texas, where this case was originally filed and
assigned case number 23-04-05209.
FACTUAL AND PROCEDURAL BACKGROUND

In April of 2021, during the global COVID-19 pandemic, Methodist implemented a
mandatory COVID-19 immunization policy for all of its employees and vendors. (Dkt. 86
at pp. 103—04). Plaintiffs refused to comply with the immunization policy and were let go
or had their vendor privileges terminated. (Dkt. 86 at pp. 10-25, 92-93, 116-17).

Plaintiffs have now sued Methodist and the Government defendants under Section
1983 and various state-law causes of action. They ground their Section 1983 claims in their
contention that “an individual has the federally secured right to refuse the administration
of an Emergency Use Authorization (EUA) drug (e.g., Pfizer BioNTech COVID-19
Vaccine), biologic, or device without incurring a penalty or losing a benefit to which they
are otherwise entitled.” (Dkt. 86 at p. 27). By “Emergency Use Authorization drug” or
“EUA drug,” Plaintiffs mean a drug that has been introduced into interstate commerce
under the authority of the “emergency use” provisions of 21 U.S.C. § 360bbb-3. 21 U.S.C.
§ 360bbb-3 allows the Secretary of Health and Human Services to authorize “an emergency
use of a product” that is “intended for use in an actual or potential emergency” but “is not
approved, licensed, or cleared for commercial distribution . . . .” See 21 U.S.C. § 360bbb-
3(a). The emergency-use provisions may be, and in the case of the COVID pandemic were,
invoked on the basis of a determination by the Secretary of Health and Human Services
that there is a public health emergency involving a disease that may be attributable to a

biological agent. See 21 U.S.C. § 360bbb-3(b). (Dkt. 86 at p. 7). Plaintiffs argue that there

2/19
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is a Constitutionally relevant distinction between mandatory use of a “licensed vaccine”
and mandatory use of an “EUA drug” like the COVID-19 vaccine. (Dkt. 86 at p. 27)
(emphasis in Plaintiffs’ complaint).

Plaintiffs originally filed this lawsuit in Texas state court, and Methodist removed
it to this Court under the federal-question jurisdiction statute, 28 U.S.C. § 1331. (Dkt. 1).
Plaintiffs have amended their pleading three times in this Court. (Dkt. 12; Dkt. 72; Dkt.
86).

RULE 12(b)(6)

Rule 8 of the Federal Rules of Civil Procedure requires a pleading to contain “a
short and plain statement of the claim showing that the pleader is entitled to relief.” Fed.
R. Civ. P. 8(a)(2). A motion filed under Federal Rule of Civil Procedure 12(b)(6) tests a
pleading’s compliance with this requirement and is “appropriate when a defendant attacks
the complaint because it fails to state a legally cognizable claim.” Ramming v. United
States, 281 F.3d 158, 161 (5th Cir. 2001). A complaint can be dismissed under Rule
12(b)(6) if its well-pleaded factual allegations, when taken as true and viewed in the light
most favorable to the plaintiff, do not state a claim that is plausible on its face. Amacker v.
Renaissance Asset Mgmt., LLC, 657 F.3d 252, 254 (5th Cir. 2011); Lone Star Fund V
(U.S.), L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010). As the Fifth Circuit
has further clarified:

A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable

for the misconduct alleged. This includes the basic requirement that the
facts plausibly establish each required element for each legal claim.

3/19
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However, a complaint is insufficient if it offers only labels and conclusions,
or a formulaic recitation of the elements of a cause of action.

Coleman v. Sweetin, 745 F.3d 756, 763—64 (5th Cir. 2014) (quotation marks
and citations omitted).

Furthermore, “a complaint may be dismissed if it clearly lacks merit—for example,
where there is an absence of law to support a claim of the sort made.” Thurman v. Medical
Transportation Management, Inc., 982 F.3d 953, 956 (5th Cir. 2020) (quotation marks
omitted).

When considering a motion to dismiss under Rule 12(b)(6), the Court’s review is
limited to the complaint; any documents attached to the complaint; any documents attached
to the motion to dismiss that are central to the claim and referenced by the complaint; and
matters subject to judicial notice under Federal Rule of Evidence 201. Allen v. Vertafore,
Inc., 28 F.4th 613, 616 (5th Cir. 2022); George v. SI Group, Inc., 36 F.4th 611, 619 (5th
Cir. 2022).

ANALYSIS

Since the COVID pandemic began, at least two lawsuits materially identical to this
one have been filed in this District and dismissed on the pleadings. See Bridges v. Houston
Methodist Hospital, 543 F. Supp. 3d 525 (S.D. Tex. 2021), aff’d, No. 21-20311, 2022 WL

2116213 (5th Cir. June 13, 2022); Pearson v. Shriners Hospitals for Children, No. 3:23-

CV-387,2024 WL 3022397 (S.D. Tex. June 7, 2024).2 The Court similarly concludes that

2 The cases from other circuits cited in this opinion also dealt with claims that were similar, and in
most instances identical, to the ones brought by Plaintiffs.

4/19
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Plaintiffs, despite amending their pleading multiple times, have failed to state a legally
cognizable federal claim.
—Section 1983

Plaintiffs bring all but one® of their federal claims under Section 1983. (Dkt. 86 at
pp- 117-21). Section 1983 does not create any substantive rights and instead was designed
to provide a remedy for violations of federal statutory and Constitutional rights.
Southwestern Bell Telephone, LP v. City of Houston, 529 F.3d 257, 260 (5th Cir. 2008).
“To state a valid claim under § 1983, a plaintiff must (1) allege a violation of rights secured
by the Constitution or laws of the United States and (2) demonstrate that the alleged
deprivation was committed by a person acting under color of state law.”* Resident Council
of Allen Parkway Village v. United States Department of Housing & Urban Development,
980 F.2d 1043, 1050 (5th Cir. 1993).

If the source of the alleged right is a federal statute, then “[i]t is essential to a private
enforcement action under § 1983 . . . that the federal statute in question unambiguously
give rise to privately enforceable, substantive rights.” Johnson v. Housing Authority of

Jefferson Parish, 442 F.3d 356, 359 (5th Cir. 2006) (emphasis in Johnson); see also

3 The one exception is a claim under 21 U.S.C. § 360bbb-3. As further discussed below, “courts
have consistently held that [21 U.S.C. § 360bbb-3] provides no private right of action.” Kiss v.
Best Buy Stores, No. 3:22-CV-281, 2022 WL 17480936, at *8 (D. Or. Dec. 6, 2022) (collecting
cases). Plaintiffs’ claim under 21 U.S.C. § 360bbb-3 is dismissed for the same reasons as their
Section 1983 claim premised on 21 U.S.C. § 360bbb-3.

* As the balance of this opinion explains, Plaintiffs’ federal claims fail at step one, even assuming
that this case involves state action. However, to be perfectly clear: The Court also concludes that
Plaintiffs’ federal claims fail because Plaintiffs “have failed to allege any . . . manner in which the
termination of their employment may have constituted state action[.]” Pearson v. Shriners
Hospitals for Children, No. 3:23-CV-387, 2024 WL 3022397, at *4 (S.D. Tex. June 7, 2024).

5/19
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Thurman, 982 F.3d at 956 (“[F]ederal law must provide an unambiguously conferred right
with an unmistakable focus on the benefitted class.”) (quotation marks omitted). “The
inquiry in this context is virtually the same as that involved in private rights of action
implied directly from a federal statute rather than by way of § 1983.” Johnson, 442 F.3d at
359. “It is presumed Congress did not intend to create a private enforceable right; the
burden is on the plaintiff to show otherwise.” Southwestern Bell, 529 F.3d at 260; see also
Acarav. Banks, 470 F.3d 569, 571 (5th Cir. 2006) (“[ T]he plaintiff has the relatively heavy
burden to show Congress intended private enforcement, and must overcome the
presumption that Congress did not intend to create a private cause of action.”).

“[I]n the end, very few statutes are held to confer rights enforceable under § 1983.”
Johnson, 442 F.3d at 360. Moreover, a Section 1983 claim may not be brought to enforce
an administrative regulation, as “federal rights are created by Congress, not agencies of the
Executive Branch|[.]” Thurman, 982 F.3d at 955; see also Alexander v. Sandoval, 532 U.S.
275, 291 (2001) (“Language in a regulation may invoke a private right of action that
Congress through statutory text created, but it may not create a right that Congress has
not.”).

Plaintiffs assert that the rights they seek to vindicate through Section 1983 stem

from the following sources:
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530. The CDC COVID Vaccination Program Provider Agreement, and the
implementing statutes and regulations found at 45 CFR §46, the Belmont Report, 21 U.S.C.
§360bbb-3, Article VII of the ICCPR Treaty, Federal Wide Assurance, the EUA Scope of
Authorization letter, and the Fourteenth Amendment clearly and unambiguously create

rights enforceable pursuant to 42 U.S.C. § 1983.

Dkt. 86 at pp. 117-21.

Plaintiffs also invoke 10 U.S.C. § 980; the Public Readiness and Emergency
Preparedness Act, 42 U.S.C. §§ 247d-6d, 247d-6e (“the PREP Act”); and the Spending
Clause. (Dkt. 86 at pp. 76, 121-22).

The Court concludes that Plaintiffs have failed to adequately plead a right secured
by the Constitution or laws of the United States that they may enforce through Section
1983. To begin with, several of the sources of rights cited by Plaintiffs—namely, 45 C.F.R.
§ 46; the Belmont Report; Article VII of the ICCPR Treaty; the Federal Wide Assurance
agreement; and the EUA Scope of Authorization letter—are neither statutes nor
Constitutional provisions. Under Thurman and Alexander, those materials do not give rise
to rights enforceable under Section 1983. The Court will address Plaintiffs’ other purported
sources of privately enforceable rights in turn.

1. 21 U.S.C. § 360bbb-3

Plaintiffs first claim that they may use Section 1983 to enforce the informed-consent
provisions of 21 U.S.C. § 360bbb-3(e)(1)(A)(ii)(II). (Dkt. 86 at p. 118). The Court

disagrees.
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“[C]lourts have consistently held that [21 U.S.C. § 360bbb-3] provides no private
right of action.” Kiss v. Best Buy Stores, No. 3:22-CV-281, 2022 WL 17480936, at *8 (D.
Or. Dec. 6, 2022) (collecting cases); see also Bridges, 543 F. Supp. 3d at 527. Indeed, the
Federal Food, Drug, and Cosmetic Act (“FDCA”), of which 21 U.S.C. § 360bbb-3 is a part,
“says that its requirements may only be enforced by the United States government.”
Markland v. Insys Therapeutics, Inc., 758 Fed. App’x 777, 779 (11th Cir. 2018) (citing 21
U.S.C. § 337(a)); see also Merrell Dow Pharmaceuticals v. Thompson, 478 U.S. 804, 817
(1986) (holding that private actors have no federal cause of action for a violation of the
FDCA); Scott v. Pfizer Inc., 182 Fed. App’x 312, 315 (5th Cir. 2006) (“Nor has [the
plaintiff] shown that . . . the Food, Drug, and Cosmetic Act . . . create[s] a private right of
action.”). Plaintiffs have failed to rebut the presumption that Congress did not intend to
create a privately enforceable right when it enacted the informed-consent provisions of 21
U.S.C. § 360bbb-3(e)(1)(A)(i1)(IL).

Even if the informed-consent provisions of 21 U.S.C. § 360bbb-3(e)(1)(A)(ii)(II)
create a privately enforceable right, Plaintiffs’ allegations fall outside of its scope. The
informed-consent provisions “address[] the interaction between the medical provider and
the person receiving the vaccine, not the interaction between an employer and an employee
receiving a vaccine.” Norris v. Stanley, 73 F.4th 431, 438 (6th Cir. 2023). “[A]s other courts
have held, those conditions of informed consent only relate to those who ‘carr[y] out any
activity for which the authorization is issued,” which are the medical providers who
administer the vaccine, not those who issue vaccine mandates.” Johnson v. Brown, 567 F.

Supp. 3d 1230, 1256 (D. Or. 2021); see also Valdez v. Grisham, 559 F. Supp. 3d 1161,
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1171-72 (D.N.M. 2021), aff’d, No. 21-2105, 2022 WL 2129071 (10th Cir. June 14, 2022)
(“[The informed-consent] provisions nowhere prevent the state, or any other entity, from
requiring certain individuals to be vaccinated against COVID-19. . . . This informed
consent requirement only applies to medical providers [who are] directly administering the
vaccine[.]”); Norris, 73 F.4th at 438 (“The statute is meant to ensure patients’ consent to
the pharmaceutical they are receiving, but this does not mean that [Michigan State
University] cannot require vaccination as a term of employment.”); Pearson, 2024 WL
3022397 at *3 (“Shriners correctly asserts that the plaintiffs’ ‘right to refuse’ the vaccine
never came into being because none of the Shriners parties ever actually administered the
COVID-19 vaccination to any of the plaintiffs.”) (brackets and some quotation marks
omitted). Plaintiffs do not allege that any defendant directly administered the vaccine to
them, so their claims against Defendants fall outside of the reach of the informed-consent
provisions of 21 U.S.C. § 360bbb-3(e)(1)(A)(11)(II)—even assuming, again, that Plaintiffs
could root a Section 1983 action in the informed-consent provisions in the first place.

11. The PREP Act

Plaintiffs also invoke the PREP Act. The Court concludes that the PREP Act cannot
form the basis for Plaintiffs’ Section 1983 claims.

The PREP Act “shields covered persons, such as pharmacies and drug
manufacturers, from suits and liability during a public-health emergency.” Manyweather
v. Woodlawn Manor, Inc., 40 F.4th 237, 243 (5th Cir. 2022) (quotation marks omitted). If
the liability shield applies, “the sole remedy is compensation from a fund administered by

the Secretary” of Health and Human Services. Id. (quotation marks omitted). The
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compensation is exclusively determined by an administrative process. Mitchell v.
Advanced HCS, L.L.C., 28 F.4th 580, 586 (5th Cir. 2022). The single exception to the PREP
Act’s liability shield is both substantively and procedurally narrow: “A claimant may sue
a covered person for death or serious physical injury proximately caused by that person’s
willful misconduct[,]” but that claim “may proceed only in the federal district court for the
District of Columbia.” Manyweather, 40 F.4th at 243. Moreover, claimants who fall under
the willful-misconduct exception typically still must exhaust certain administrative
remedies before going to court. Mitchell, 28 F.4th at 586.

The Court concludes that the PREP Act is not one of the “very few statutes™ that
“confer rights enforceable under § 1983.” See Johnson, 442 F.3d at 360. “Indeed, courts
uniformly recognize that, with one exception, the PREP Act does not create an enforceable
right, but creates immunity against a potential action arising from an injury during the
administration of a vaccine.” Sweeney v. University of Colorado Hospital Authority, No.
23-CV-2451, 2024 WL 3713835, at *8 (D. Colo. July 12, 2024) (emphasis in Sweeney);
see also Maney v. Brown, 91 F.4th 1296, 1303 (9th Cir. 2024) (“Congress intended to
expressly immunize covered persons from § 1983 actions for claims covered by the
[PREP] Act, even if those claims are federal constitutional claims.”). The PREP Act not
only sets out a carefully constructed and exclusive remedial scheme but explicitly states
the limited circumstances under which lawsuits may proceed against covered persons, right
down to specifying the one venue (which is not this Court) in which those lawsuits must
be filed. If anything, such a comprehensive and exclusive scheme evinces a Congressional

intent to preclude Section 1983 claims based on the PREP Act, not facilitate them. See
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Fitzgerald v. Barnstable School Committee, 555 U.S. 246, 252 (2009) (“If Congress
intended a statute’s remedial scheme to be the exclusive avenue through which a plaintiff
may assert the claims, the § 1983 claims are precluded.”) (brackets, quotation marks, and
citation omitted). Accordingly, the PREP Act cannot form the basis for Plaintiffs’ Section
1983 claims.

11l 10 U.S.C. § 980

Plaintiffs also invoke 10 U.S.C. § 980. The Court concludes that 10 U.S.C. § 980
provides no basis for relief on the facts alleged by Plaintiffs.

10 U.S.C. § 980 provides that:

[flunds appropriated to the Department of Defense may not be used for research

involving a human being as an experimental subject unless . . . (1) the informed

consent of the subject is obtained in advance; or (2) in the case of research intended
to be beneficial to the subject, the informed consent of the subject or a legal
representative of the subject is obtained in advance.

10 U.S.C. § 980.

“10 U.S.C. § 980 does not contain clear and unambiguous ‘rights-creating’ or
‘individual-centric’ language demonstrating Congressional intent to create an enforceable
right under § 1983.” Sweeney, 2024 WL 3713835 at *9. Accordingly, 10 U.S.C. § 980, like
the PREP Act and the informed-consent provisions of 21 U.S.C. § 360bbb-
3(e)(1)(A)(i1)(II), cannot form the basis of a Section 1983 claim. Even if it could, Plaintiffs
do not allege that Defendants used funds appropriated to the Department of Defense to
experiment on them without their informed consent, so their claims based on 10 U.S.C. §

980 would still fail. Boysen v. PeaceHealth, No. 6:23-CV-1229, 2024 WL 3888682, at *7

(D. Or. Aug. 19, 2024) (“Plaintiffs have failed to allege sufficient facts from which they
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could obtain relief from state Defendants based on this statute. There is no allegation that
state Defendants expended Department of Defense funds or were obligated to inform
Plaintiffs of information, but failed provide such information.”).

1v. The Spending Clause

Plaintiffs also invoke the Constitution’s Spending Clause. The Court concludes that
Plaintiffs have failed to state a cognizable claim under this provision.

The Spending Clause “empowers Congress to ‘lay and collect Taxes, Duties,
Imposts, and Excises, to pay the Debts and provide for the common Defence and general
Welfare of the United States.’”” South Dakota v. Dole, 483 U.S. 203, 206 (1987). “Incident
to this power, Congress may attach conditions on the receipt of federal funds, and has
repeatedly employed the power to further broad policy objectives by conditioning receipt
of federal moneys upon compliance by the recipient with federal statutory and
administrative directives.” Id. (quotation marks omitted). “In legislation enacted pursuant
to the spending power, the typical remedy for state noncompliance with federally imposed
conditions is not a private cause of action for noncompliance but rather action by the
Federal Government to terminate funds to the State.” Gonzaga University v. Doe, 536 U.S.
273, 280 (2002). The Supreme Court has “made clear that unless Congress speaks with a
clear voice, and manifests an unambiguous intent to confer individual rights, federal
funding provisions provide no basis for private enforcement by § 1983.” Id. (quotation
marks and brackets omitted). An instance in which Spending Clause legislation creates “§
1983-enforceable rights,” in short, is an “atypical case[.]” Health and Hospital

Corporation of Marion County v. Talevski, 599 U.S. 166, 183 (2023).

12/19
023a



Case 4:23-cv-01699 Document 99 Filed on 09/30/24 in TXSD Page 13 of 19

In support of their Spending Clause claim, Plaintiffs cite to 21 U.S.C. § 360bbb-3;
45 C.F.R. § 46.122; and 10 U.S.C. § 980. As the Court previously discussed, 21 U.S.C. §
360bbb-3 and 10 U.S.C. § 980 do not manifest an unambiguous Congressional intent to
confer individual rights; and 45 C.F.R. § 46.122, whatever it may say about individual
rights, is an administrative regulation, not a statute enacted pursuant to Congress’s
spending power. See Alexander, 532 U.S. at 291 (“Language in a regulation may invoke a
private right of action that Congress through statutory text created, but it may not create a
right that Congress has not.”). Accordingly, Plaintiffs have not pointed to a valid source of
a claim under Section 1983 based on the Spending Clause. Sweeney, 2024 WL 3713835 at
*16—17 (dismissing claims under the Spending Clause based on 21 U.S.C. § 360bbb-3; 45
C.F.R. §46.122; and 10 U.S.C. § 980).

V. Procedural due process

Plaintiffs also contend that their rights under the procedural due process component
of the Fourteenth Amendment’s Due Process Clause were violated. (Dkt. 86 at p. 93). The
Court concludes that Plaintiffs have failed to state a cognizable claim under this theory.

Procedural due process imposes constraints on governmental decisions which
deprive individuals of liberty or property interests within the meaning of the Due Process
Clause of the Fourteenth Amendment. Mathews v. Eldridge, 424 U.S. 319, 332 (1976).
“By requiring the government to follow appropriate procedures when its agents decide to
deprive any person of life, liberty, or property, the Due Process Clause promotes fairness
in such decisions.” Daniels v. Williams, 474 U.S. 327, 331 (1986) (quotation marks

omitted). However, “[t]he procedural component of the Due Process Clause does not
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protect everything that might be described as a ‘benefit’: To have a property interest in a
benefit, a person clearly must have more than an abstract need or desire and more than a
unilateral expectation of it. He must, instead, have a legitimate claim of entitlement to it.”
Town of Castle Rock, Colorado v. Gonzales, 545 U.S. 748, 756 (2005) (some quotation
marks omitted). “Such entitlements are, of course, not created by the Constitution. Rather,
they are created and their dimensions are defined by existing rules or understandings that
stem from an independent source such as state law.” Id. (ellipsis and quotation marks
omitted).

Plaintiffs assert that they have a protected entitlement in their “living wages and
careers[.]” (Dkt. 86 at p. 93). State law controls the analysis of whether Plaintiffs have a
property interest in their employment sufficient to entitle them to due process protection.
McDonald v. City of Corinth, Texas, 102 F.3d 152, 155 (5th Cir. 1996); see also Muncy v.
City of Dallas, Texas, 335 F.3d 394, 398 (5th Cir. 2003) (“[A] property interest is not
incidental to public employment, instead it must be created by an independent source, such
as state law.”). “It is well-settled that Texas is an at-will employment state and that, absent
an express agreement to the contrary, employment may be terminated at any time by either
party with or without cause.” Id. at 156. An at-will employee is not entitled to procedural
due process in connection with his termination. Id. at 155; see also Muncy, 335 F.3d at
397-98 & n.1. To state a due process claim, then, “an employee must show that the at-will
presumption has been altered.” Zeng v. Texas Tech University Health Science Center at El
Paso, 836 Fed. App’x 203, 211 (5th Cir. 2020). There are two ways in which the at-will

relationship may be altered: (1) by contract; and (2) by rules or policies that “specifically
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and expressly curtail[] the employer’s right to terminate the employee.” Muncy, 335 F.3d
at 398; McDonald, 102 F.3d at 156.

Plaintiffs’ complaint does not allege any facts rebutting the presumption that their
employment was at-will or showing that their at-will relationship with Methodist was
altered. Accordingly, they were not entitled to procedural due process in connection with
their terminations.

Vi. Substantive due process

Plaintiffs next contend that their rights under the substantive due process component
of the Fourteenth Amendment’s Due Process Clause were violated. (Dkt. 86 at p. 76).
Substantive due process, unlike procedural due process, “bar[s] certain government actions
regardless of the fairness of the procedures used to implement them|[.]” Daniels v. Williams,
474 U.S. 327, 331 (1986). Plaintiffs’ allegations fail to state a substantive-due-process
claim.

When a plaintiff proceeding under the substantive due process component of the
Due Process Clause challenges legislative or quasi-legislative action that applies broadly
and does not implicate a fundamental right, the plaintiff must show that the governmental
action is not “rationally related to a legitimate government interest.” Reyes v. North Texas
Tollway Authority, (NTTA), 861 F.3d 558, 561-63 (5th Cir. 2017). “The interest the
government asserts to show rationality need not be the actual or proven interest, as long as
there is a connection between the policy and a conceivable interest.” /d. at 563 (quotation
marks omitted). If the relationship between the challenged governmental action and a

legitimate government interest “is at least debatable, there is no substantive due process
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violation.” /d. (quotation marks omitted). Rational basis review is “notoriously deferential”
to the government. /d. at 561-62.

Plaintiffs do not have a fundamental right to refuse vaccination. Jacobson v.
Massachusetts, 197 U.S. 11 (1905); see also Bridges, 543 F. Supp. 3d at 527 & n.3;
Williams v. Brown, 567 F. Supp. 3d 1213, 1226 (D. Or. 2021) (collecting cases) (“In the
context of COVID-19, courts across the country have concluded that Jacobson established
that there is no fundamental right to refuse vaccination.”). Accordingly, Plaintiffs have to
satisfy the rational-basis standard.’ Their allegations fail to do so.

“Applied to the present case, the Court has no trouble concluding that the vaccine
mandates are rationally related to a legitimate state interest.” Brown, 567 F. Supp. 3d at
1227. As Judge Hughes stated in dismissing a similar case against Methodist, Methodist
implemented a mandatory COVID-19 immunization policy in an effort “to do their
business of saving lives” without spreading the COVID-19 virus and “to keep staff,
patients, and their families safer.” Bridges, 543 F. Supp. 3d at 528. Those are legitimate
interests, and the immunization policy is rationally related to them. Plaintiffs have not

stated a cognizable substantive-due-process claim.

> When a plaintiff challenges individualized executive action as opposed to legislative or
quasi-legislative action, the plaintiff can only establish a substantive due process violation by
showing that “the executive action . . . can properly be characterized as arbitrary, or conscience
shocking, in a constitutional sense.” County of Sacramento v. Lewis, 523 U.S. 833, 846—47 (1998)
(quotation marks omitted); see, e.g., Cripps v. Louisiana Department of Agriculture and Forestry,
819 F.3d 221, 232-33 (5th Cir. 2016) (applying the shocks-the-conscience standard to a state
commission’s decision to deny a professional license to the plaintiff). “[O]nly the most egregious
official conduct can be said to be arbitrary in the constitutional sense[.]” Lewis, 523 U.S. at 846
(quotation marks omitted). If the shocks-the-conscience standard were applicable here, Plaintiffs’
allegations would fail to meet that standard as well.
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vii.  Equal Protection

Finally, Plaintiffs contend that their rights under the Fourteenth Amendment’s Equal
Protection Clause were violated. (Dkt. 86 at p. 76). Their allegations fail to establish such
a violation.

The rational-basis standard discussed above applies to Plaintiffs’ equal-protection
claim. “The Equal Protection Clause of the Fourteenth Amendment commands that no
State shall ‘deny to any person within its jurisdiction the equal protection of the laws,’
which is essentially a direction that all persons similarly situated should be treated alike.”
City of Cleburne, Texas v. Cleburne Living Center, 473 U.S. 432,439 (1985). “The general
rule is that legislation is presumed to be valid and will be sustained if the classification
drawn by the statute is rationally related to a legitimate state interest.” Id. at 440.
Heightened standards of review apply when suspect classifications like race, gender, or
national origin are implicated or when legislation impinges on fundamental Constitutional
rights. /d.

“As with substantive due process, courts have routinely rejected the argument that
vaccine mandates will trigger heightened scrutiny under the Equal Protection Clause and
have instead applied rational basis review.” Brown, 567 F. Supp. 3d at 1227. Applying the
rational-basis standard to the immunization policy that Plaintiffs challenge, the Court again
“has no trouble discerning a legitimate state interest in slowing the spread of COVID-19
and the Court concludes that the vaccine mandates are rationally related to furthering that
interest.” Id. at 1228. Accordingly, Plaintiffs’ allegations are insufficient to establish a

viable equal-protection claim.

17/19
028a



Case 4:23-cv-01699 Document 99 Filed on 09/30/24 in TXSD Page 18 of 19

—Claims under Texas state law

Having dismissed all federal causes of action in this case, the Court will decline to
exercise supplemental jurisdiction over Plaintiffs’ claims under Texas state law and will
deny as moot Defendants’ motions to dismiss those claims. Federal district courts have the
discretion to decline to exercise supplemental jurisdiction over state-law claims; that
discretion is guided by the statutory factors set forth in 28 U.S.C. § 1367(c) and the
common-law factors of judicial economy, convenience, fairness, and comity. Mendoza v.
Murphy, 532 F.3d 342, 346 (5th Cir. 2008).

The factors listed in 28 U.S.C. § 1367(c) are:

(1) the claim raises a novel or complex issue of State law;

(2) the claim substantially predominates over the claim or claims over which
the district court has original jurisdiction;

(3) the district court has dismissed all claims over which it has original
jurisdiction; or

(4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.

“These interests are to be considered on a case-by-case basis, and no single factor
is dispositive.” Mendoza, 532 F.3d at 346. The general rule is that a court should decline
to exercise jurisdiction over remaining state-law claims when all federal-law claims are
eliminated before trial. Brookshire Bros. Holding, Inc. v. Dayco Products, Inc., 554 F.3d

595, 602 (5th Cir. 2009).
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Having considered the statutory and common-law factors, the Court will follow the
general rule, decline to exercise supplemental jurisdiction over Plaintiffs’ claims under
Texas law, and remand those claims to state court.

CONCLUSION

The defendants’ motions to dismiss (Dkt. 57; Dkt. 87) are GRANTED IN PART
AND DENIED AS MOOT IN PART. All of Plaintiffs’ claims under federal law (Counts
[-1V and Count VIII of their live complaint) are DISMISSED WITH PREJUDICE under
Federal Rule of Civil Procedure 12(b)(6). The Court declines to exercise supplemental
jurisdiction over Plaintiffs’ claims under Texas state law (Counts V—VII of their live
complaint), and those claims are REMANDED to the 284th Judicial District Court of
Montgomery County, Texas, where this case was originally filed and assigned case number
23-04-05209.

The Clerk is directed to provide a copy of this order to the parties. The Clerk is
further directed to send a certified copy of this order via certified mail, return receipt
requested, to the District Clerk of Montgomery County, Texas and the Clerk of the 284th
Judicial District Court of Montgomery County, Texas.

SIGNED at Houston, Texas on September 30, 2024.

GEO%GE C. HANKS, |:é

UNITED STATES DISTRICT JUDGE
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