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1
IDENTITY AND INTEREST OF AMICUS CURIAE

The Association for Competitive Technology (ACT) is
a global policy trade association for the small business tech-
nology developer community.! Where Applicant Computer
& Communications Industry Association (“CCIA”) is a non-
profit trade association whose members operate mobile
software application (“app”) stores, including Google, Ama-
zon, and Apple, that are targeted by S.B. 2420, the Texas
law at 1ssue in this case, 2 Amicus ACT is a non-profit advo-
cacy and education organization representing app develop-
ers, particularly the small business developer, innovator,
and entrepreneur community that creates countless soft-
ware applications used on mobile devices and in enterprise
systems. The software application economy ACT repre-
sents is valued at approximately $1.8 trillion and is respon-
sible for 6.1 million U.S. jobs.3

ACT members are dedicated to improving the safety
and security of products and services in the digital econ-
omy. Protecting children from harmful material on the in-
ternet is an important government interest, but as ACT has

1 Pursuant to this Court’s Rule 37.2, all parties with counsel listed on
the docket received notice of the amicus curiae’s intention to file this
brief. Per Rule 37.6, amicus curiae affirms that no counsel for any party
authored this brief in whole or in part, and no counsel or party made a
monetary contribution intended to fund the preparation or submission
of this brief. No person other than amicus curiae, its members, or its
counsel made a monetary contribution to its preparation or submission.

2 See S.B. 2420, 89th Leg., R.S. (Tex. 2025), the App Store Accountability Act,
Tex. Bus. & Com. Code § 121.001 et seq.

3 State of the App Economy, ACT | The ACT (2023), available at https://ac-
tonline.org/wp-content/uploads/APP-Economy-Report-FINAL-1.pdf.
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consistently explained—including before Congress*—regu-
lations like S.B. 2420 that put the onus for children’s safety
on app stores, app developers, and businesses with apps
that are not directed to children and that do not present
age-related risks do not effectively protect vulnerable inter-
net users; they simply shift compliance costs and potential
liability to the companies least able to bear the burden.

This burden shift compels ACT to support CCIA’s
motion for preliminary injunction. The heavy burdens S.B.
2420 would impose on ACT’s members, particularly small
app developers and the small businesses they serve, should
be held at bay while the important First Amendment argu-
ments raised by CCIA are resolved on the merits.

ACT writes: (1) to explain how Subchapter C of S.B.
2420, entitled “Duties of Software Application
Developers,”® imposes direct and onerous obligations on all
Texas companies, schools, non-profits, and individuals that
have a mobile app available in Texas, as well as all
developers distributing apps in Texas, imposing costly and
In some cases 1lmpossible compliance burdens; (2) to
underscore the significant new liability S.B. 2420 would
create for app developers and businesses with apps due to
its interaction with the federal Children’s Online Privacy
Protection Act (COPPA); and (3) to provide voice to the
many small app developers who rely on online

4 Testimony of Morgan Reed, President ACT | The App Association, Before the
U.S. House of Representatives Judiciary Committee, Subcommittee on Com-
merce, Manufacturing, and Trade (2025), (“ACT Congressional Testimony”),
available at https://actonline.org/wp-content/uploads/2025-03-24-ACT-SFR-EC-
Online-Harms-FINAL.pdf.

5 Tex. Bus. & Com. Code §§ 121.051-054.
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marketplaces and have little capacity to absorb the new
costs and uncertainty created by S.B. 2420.

ARGUMENT

I. S.B. 2420 imposes substantial burdens on app
stores and app developers.

Subchapter B of S.B. 2420 requires app store owners
to verify the age of all Texans who create an account with
the store and to designate every such account holder as a
“child” (under 13), a “younger teenager” (between 13 and
15), an “older teenager” (between 16 and 17), or an “adult”
(18 or older). The app store must “affiliate” every minor’s
account with a parent or legal guardian’s account. With
few exceptions, the app store must obtain consent from the
parental account each time the minor tries to download or
buy an app, and each time the minor tries to make an in-
app purchase. If a parent “revokes consent through a par-
ent account,” the app store must “notify the developer of
each applicable software application.” The app store must
display either its own existing “age rating or other content
notice” for every software app available for download or
purchase, or create one that satisfies the statute.

Subchapter C of S.B. 2420 imposes a set of duties on
ACT’s members — software developers and businesses who
make their apps available for download or purchase on an
app store in Texas. Importantly, brick-and-mortar stores—
in Texas and around the world—with apps on the app
stores often outsource the development of those apps to
third parties like ACT members. The app itself, along with
the logo, belongs to the brick-and-mortar stores, while the
developer is responsible for their contractual obligations,
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including writing the code and creating the technical capa-
bilities of the app. S.B. 2420 does not define “developer of a
software application,” so it is unclear whether the obliga-
tions apply to the publisher of the app—say, as an example,
restaurant Mama’s Pizza—or the third-party developer
hired to create the app on Mama’s Pizza’s behalf. Given the
lack of clarity here, caution dictates that Mama’s Pizza
ought to treat the obligations as applying to Mama’s Pizza.
Lacking their own software expertise, a significant percent-
age of app publishers—from retailers to restaurants—
would have to hire or re-hire developers in order to comply
with obligations like those in S.B. 2420. Thus, when this
brief describes S.B. 2420’s obligations on developers, we
emphasize that the compliance burden likely falls on any
firm, individual, non-profit, or even a school, with an app
on the stores.

While the Fifth Circuit panel characterizes all free
apps as in the business of gaining access to or selling pri-
vate user data and therefore somehow deserving of a lesser
level of First Amendment protection,® many free apps are
produced by traditional brick and mortar businesses for
complementary services such as delivery platforms, sched-
uling tools, internet of things (IoT) control tools, or loyalty
programs. Many others are supported by advertising, are
offered for free by government entities, or are noncommer-
cial developer passion projects. The Fifth Circuit panel
erred in its assumption that free apps are compensated by
collecting personal data rather than money. Many apps col-
lect no data at all and are instead designed to be single

6 Computer & Communications Industry Association v. Paxton, No.
26 50001 (June 4, 2026) (staying preliminary injunction pending
appeal)
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downloads of content that never send anything back to the
developer.”

Regardless of whether app developers’ revenue de-
rives from ad networks, client contracts, or by charging for
downloads, First Amendment protections apply to the con-
tent of apps and the software that underlies them. We are
aware of no legal precedent supporting the Fifth Circuit
panel’s suggestion that the commercial circumstances sur-
rounding the distribution of speech renders published
speech otherwise subject to strict scrutiny “commercial
speech.” Federal courts have never read consumers’ obliga-
tion to purchase books from a bookstore or sign up for an
account to borrow them from a library to render the speech
in those books “commercial.” Nor has the fact that ad net-
works support free pages on news websites rendered the
news contained therein mere “commercial speech.” Further,
this Court has long held that the speech contained in books
offered for sale is fully protected under the First Amend-
ment, regardless of the fact that the books themselves must
be purchased in a commercial transaction.® A search for the
word “bible” in Apple’s App Store returns many dozens of
apps; surely the contents of these bible apps are not subject
to lesser First Amendment protection merely because of
their method of distribution. Such a clearly erroneous basis
for lifting an injunction on a law with disastrous conse-

7 See, e.g., Simon Tatham’s Puzzles, a bundle of 36 puzzle games
offered for free on Apple’s App Store that the developer asserts does
not collect any data. https://apps.apple.com/us/app/simon-
tathams-puzzles/id622220631.

8 Smith v. California, 361 U.S. 147 (1959); Simon & Schuster, Inc. v.
Members of N. Y. State Crime Victims Bd., 502 U.S. 105 (1991).
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quences for ACT’s members cries out for correction. The ob-
ligations on developers and entities with apps on the stores
are significant and problematic. First, app developers must
assign an age rating based on the statute’s categories, pro-
vide that rating to the app stores, and explain “the specific
content or other elements that led to each” such rating.
Second, app developers must provide notice to the app store
before making “any significant change” to the app’s terms
of service, privacy policy, or functionality. Third, the app
developers must create and implement their own age veri-
fication and parental consent systems to confirm that every
download or purchase by a minor has been approved by the
affiliated parent account. App developers may use personal
data to verify age and parental consent but must delete that
data after completing the required verification. Any viola-
tion of S.B. 2420 constitutes an actionable deceptive trade
practice “in addition to any other action or remedy provided
by law.” By making any violation of S.B. 2420 an actionable
deceptive trade practice, S.B. 2420 provides a private right
of action for a violation of its provisions, introducing a risk
that plaintiffs’ attorneys will create sue-and-settle enforce-
ment programs targeting small businesses subject to S.B.
2420. In scenarios like this, creative efforts to establish lia-
bility can worsen already-onerous compliance burdens that
are a hallmark of ill-defined obligations like the ones in S.B.
2420.

These obligations—exacerbated by private enforce-
ment—are significant, unclear, and encourage walling off
general audience content completely from minors to avoid
the law’s opaque compliance mandates.

II. S.B. 2420’s interaction with federal COPPA cre-
ates unintended consequences and potential li-
ability.
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Intentionally or not, S.B. 2420 puts app developers
between a new rock and an existing hard place: the federal
Children’s Online Privacy Protection Act of 1998 (COPPA)
and its regulations. If implemented, besides immediately
placing all Texas entities that have published apps on the
app stores, of whatever size and regardless of audience, un-
der a strict, costly compliance regime, S.B. 2420 would also
put many of those businesses immediately and unknow-
ingly out of compliance with COPPA, unless they decline to
create an age verification system, which would put them
out of compliance with S.B. 2420.

Enacted in 1998, COPPA imposes strict data-collec-
tion limitations on commercial websites and online services
(including mobile apps) that are (1) directed to children un-
der 13 or (2) directed to general audiences, but where the
company has actual knowledge it is collecting, using, or dis-
closing personal information of children under 13. Once
covered by COPPA, operators must comply with a number
of requirements, including providing a mechanism for veri-
fiable parental consent (VPC) for collecting and processing
their child’s data; creating a way for parents to access or
delete their child’s data and revoke VPC; restricting data
sharing to third parties; and complying with data retention
and security requirements.

COPPA does not apply to general audience apps that
are not directed to children under 13 when they do not have
actual knowledge of users under 13. General audience apps
therefore typically are not built with COPPA-compliant
systems. S.B. 2420, however, would disrupt this status quo
by requiring app stores to obtain parental consent for any
minor downloading virtually any app and to notify the app
developer when approval for a download 1s obtained. If the
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user 1s under 13, this S.B. 2420 notification could be con-
strued as “actual knowledge” under COPPA that a minor is
using an app. If the minor initiates the download, the app
would necessarily begin collecting data on the minor, such
as IP address and device ID, which is considered personally
1dentifiable information under COPPA. If the app did not
have COPPA compliance procedures already in place, in-
cluding their own means of securing VPC, it could immedi-
ately be in violation of federal law. Notably, the consent
flag in S.B. 2420 does not meet COPPA’s VPC requirement,
because it only signals parental consent to download an
app, not consent to collect personal information about a
child under 13.

If S.B. 2420 is implemented, because it does
not grandfather in existing apps or exempt general audi-
ence apps, all Texas businesses with a mobile app will have
to choose between two options:

1) Completely shut off children’s access to their
services by refusing to permit the download of their app,
even with express parental consent, to avoid triggering
COPPA; or

2) Expend considerable resources to modify @f
possible) their app to meet COPPA’s onerous compliance re-
gime — even though, in the absence of S.B. 2420, COPPA
would not apply.

COPPA compliance estimates range from $60,000 to
$290,000. In addition to the VPC compliance costs, the
Act’s interaction with COPPA would require the app devel-
oper to maintain a paper trail on parents’ consent to simply
download the app. Under S.B. 2420, the app store’s initial
parental consent notification only covers the initial down-
load. But COPPA does not govern “downloads,” it governs
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information collection—two separate, albeit related, ac-
tions. Parents often revoke consent, but under S.B. 2420,
this revocation must be effectuated between the parent and
the developer, because app stores cannot delete software
from an individual’s device. Under current law, parents re-
voke permission by simply deleting the app and declining
permission for future downloads. But S.B. 2420 would turn
the app developer into record-keeper for the entire age ver-
ification-predicated parental consent mechanism, even
though deleting the app is a far easier method, and even
though S.B. 2420 and COPPA are designed to limit the
gathering and storage of information on minors.

For example, a parent may want their 12-year-old to
be able to download the delivery app for Mama’s Pizza, a
restaurant chain with 17 locations in the Dallas and Hou-
ston areas, so they could order a pizza on their own. The
Mama’s Pizza app must collect location data so the restau-
rant knows where to deliver a pizza. Today, that app is a
general audience service not covered by COPPA. But be-
cause S.B. 2420 applies to any app a minor tries to down-
load, whether directed at children under 13 or not, Mama’s
Pizza would be notified by the app store that a minor under
13 has (with parental permission) downloaded its app. This
would give Mama’s Pizza “actual knowledge” that a minor
was using its app, thus triggering COPPA’s requirements.
Although the parent may believe that their consent applies
to both the download and use of the application, this is not
the case. The S.B. 2420 consent would be only for the down-
load. To comply with COPPA, Mama’s Pizza would have to
have its own system in place to get VPC before its app could
be used, because COPPA requires VPC to collect personal
information, while consent under S.B. 2420 covers only the
download, not personal information collection. S.B. 2420
would, therefore, require three separate parental consents
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just to order a pizza: consent to download the app; consent
to make a purchase using the app; and consent to collect the
personal information necessary for the app to function.
This redundant requirement would be frustrating and con-
fusing for parents.

Further complicating matters, COPPA requires that
businesses honor parents’ requests to revoke consent, ne-
cessitating the retention of personal information about the
child both identifying them as a child and associating them
with their parent. Therefore, in addition to the initial con-
sent process, general audience apps that currently do not
have to comply with COPPA would have to add systems for
tracking known users under 13, in order to effectuate par-
ents’ revocation of consent. Paradoxically, because Mama’s
Pizza must comply with COPPA after receiving a flag under
the requirements of S.B. 2420, the restaurant would have
to keep track of any minors who have used their app. In this
scenario, the only reason Mama’s Pizza knows its user is a
child is the age category flag required under S.B. 2420 —
which S.B. 2420 further requires be deleted after Mama’s
Pizza has verified the child’s age. The deletion requirement
appears to conflict directly with COPPA’s requirement that
the information identifying the person as a child and asso-
ciating the person with a parent for purposes of honoring
requests to revoke consent. This is not a trivial issue and
developing a path to compliance with both requirements
simultaneously likely would take significant resources if it
is possible. Relevantly, hoping that the FTC will take a cir-
cumspect COPPA approach, even in investigating efforts to
comply with a state kids’ safety law, is likely wishful think-
ing. The FTC has been aggressive lately in its enforcement
of COPPA and explicitly prioritizes kids’ privacy, entering
settlements targeting tangential COPPA violations.
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Therefore, virtually all Texas entities that publish
apps on the stores—from barber shops to pizza parlors and
local gyms—would likely have to have them modified to
comply with both S.B. 2420 and COPPA, regardless of their
content or intended audience. All of this is well outside the
expertise and usual course of business for a pizza restau-
rant, so many businesses will have to contract with third-
party developers or face crushing civil liability. Indeed,
many businesses with apps are not tech companies at all
and must hire outside app developers to modify their apps.
But even preexisting apps developed by third parties will
not guarantee an easy transition. For example, the Mama’s
Pizza app was developed by Bloinka!, which appears to no
longer be in business, making the upgrades necessary to
comply with the new S.B. 2420/COPPA system more diffi-
cult, if not impossible; many small companies would likely
be required to develop entirely new apps from scratch.

Moreover, because Texas businesses would have to
maintain records on both the users under 13 they allow to
use their app and the ones they reject, the costs of compli-
ance will not be a one-time expense. According to one esti-
mate, developers expect that it would cost $20,000-$80,000
per app just in the first year to build new systems and come
into compliance with developer obligations like those in
S.B. 2420, not inclusive of the costs associated with creating
COPPA-compliant systems. Add COPPA compliance to the
already-significant cost associated with S.B. 2420’s direct
mandates and overall compliance is far more expensive and
riskier than initially meets the eye for small businesses in
Texas and other entities that may be subject to S.B. 2420’s
developer obligations. And all of this is compounded by the
fact that compliance with S.B. 2420 must begin simultane-
ously for app stores and app developers, even though the
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app stores are only just beginning to introduce their com-
pliance tools. Developers building products on a typical 6-
to 9-month production cycle will be highly likely to fall out
of compliance with S.B. 2420, COPPA, or both in 2026, if
S.B. 2420 is not enjoined.

Even allowing for the possibility that parents might
want to limit their child or teen’s access to a pizza delivery
app, these burdens will apply to every app in the stores,
many of which are completely unrelated to the core pur-
poses of S.B. 2420. Kansas company AGCO, for example, is
a manufacturer of combines, hay and forage equipment,
and planters, and it has produced a suite of apps: several
that run telemetry systems for their various agricultural
machines, an interactive parts catalog, and a dealer-facing
app to facilitate sales. These and other agricultural apps
such as those that help with grain silo management and
livestock monitoring are entirely irrelevant to the concerns
of parents or the interest of children. But any one of them
could hypothetically be downloaded by an account labeled
as belonging to a minor at potentially any time. If S.B. 2420
goes into force, the developers of these apps and many more
like them will have to spend millions of dollars across the
ecosystem to add a feature that is meaningless to parents,
meaningless to children, and, other than the liability they
will face, meaningless to businesses.

CONCLUSION

The obligations S.B. 2420 imposes directly on devel-
opers, along with those obligations’ interaction with federal
law, make S.B. 2420 so difficult to comply with that it most
likely will result in barring access to protected speech while
also placing unacceptable and unintended burdens on small
businesses and other entities that may be subject to S.B.
2420’s developer obligations. Indeed, whether compliance
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with both S.B. 2420 and COPPA 1is even possible is an open
question, given that S.B. 2420 appears to require app de-
velopers to delete personal information that COPPA re-
quires them to retain. If S.B. 2420 goes into effect, the com-
pliance burden on Texas businesses will be immense and
ongoing. And given that the ultimate fate of the law de-
pends on the outcome of these proceedings, the possibility
that all this cost and effort will have to be changed or un-
done if the Fifth Circuit or this Court later overturns some
or all requirements adds even more uncertainty and poten-
tial burden. It is therefore entirely appropriate for the
Court to restore the district court’s grant of Applicant’s mo-
tion for a preliminary injunction while the important con-
stitutional questions raised by S.B. 2420 are fully litigated.

For these reasons, and those in Applicant’s motion,
the Court should restore the district court’s grant of a pre-

liminary injunction prohibiting Respondent’s enforcement
of S.B. 2420.

Respectfully submitted,

/s/Brian Scarpelli

BRIAN SCARPELLI
ASSOCIATION FOR
COMPETITIVE TECHNOLOGY
1401 K Street, NW

Suite 501

Washington, DC 20006
(517) 507-1446
bscarpelli@actonline.org

Counsel for Amicus Curiae
Dated: June 17, 2026



