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INTRODUCTION1 

The Court should immediately stay the district court’s preliminary injunction 

precluding Alabama from using its congressional districts enacted in 2023 to address 

the Supreme Court’s concerns in Allen v. Milligan, 599 U.S. 1 (2023). Among other 

faults, the district court’s injunction halts ongoing election preparations for reasons 

that defy Louisiana v. Callais, 146 S. Ct. 1131 (2026). 

The throughline of the district court’s ruling is this: When the State redis-

tricted in 2023, it had no choice but to crack the Gulf Coast and segregate white 

voters from black voters into different districts stretching the width of Alabama. An-

ything else, the district court has now twice held, would violate not only §2 but also 

the Constitution. Why? Because the district court believed that its preliminary-in-

junction ruling about a predecessor plan required the State to draw a second major-

ity-minority district in any future redistricting legislation. But nothing in those pre-

liminary proceedings on the 2021 Plan precluded Alabama from trying to navigate 

 
1 Secretary Allen is contemporaneously seeking a stay from the Supreme Court in 
Milligan v. Allen, No. 2:21-cv-1530 (N.D. Ala.) (three-judge court) and Singleton v. 
Allen, No. 2:21-cv-1291 (N.D. Ala.) (three-judge court). The opinion and order ap-
pealed from in this case is materially the same as those in Milligan and Singleton, 
except that the Caster order is signed by a single judge (incorporating the orders in 
Milligan and Singleton) and is appealable to this Court and the Milligan and Single-
ton orders are signed by a three-judge court and are appealable to the Supreme Court. 
See 28 U.S.C. §§ 1253, 2284(a). In the State’s earlier appeals in this litigation, this 
Court held Caster in abeyance when the State moved for a stay pending appeal from 
the U.S. Supreme Court.  
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the “competing hazards of liability,” Abbott v. Perez, 585 U.S. 579, 587 (2018), with 

new legislation. The 2023 Plan addressed the Supreme Court’s concerns about the 

State’s prioritization of core retention in 2021 at the cost of splitting the Black Belt 

region. Allen, 599 U.S. at 21-22. So in 2023, new legislation split that region as little 

as possible, while also keeping together the Gulf Coast as the State had done for 50 

years. 

 Callais vindicates Alabama’s position on the lawfulness of the 2023 Plan, yet 

the district court decided in one week that Callais changed nothing. The court did 

not hold Plaintiffs to their burden to bring alternative maps that “meet all the State’s 

legitimate districting objectives,” 146 S. Ct. at 1159, because in its view, Alabama’s 

lawful and longstanding priorities were not “legitimate,” App.55. It did not matter 

to the district court that drawing an additional race-based district came at the cost of 

sacrificing communities of interest and pairing incumbents. Id. If anything is “en-

tirely clearcut after Callais,” App.12, it is that the 2023 Plan should never have been 

enjoined in the first place. 

Worse, the district court doubled down on its constitutional holding that finds 

no home in our Constitution: that Alabama intentionally discriminated by refusing 

to intentionally discriminate. The district court faulted the State for denying “oppor-

tunity” to minority voters and “diluting” votes without once acknowledging how 

Callais itself refuted the district court’s pre-Callais holding on that score. See 
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Callais, 146 S. Ct. at 1154-55. It cannot be that the only constitutional map for the 

State to have drawn this redistricting cycle was one where white voters are drawn 

into white districts and given white representatives and black voters “drawn into 

‘black districts’ and given ‘black representatives,’” a scheme “repugnant” to the 

Constitution itself. Holder v. Hall, 512 U.S. 874, 905-06 (1994) (Thomas, J., con-

curring in the judgment).  

A stay is warranted so that Alabama is not again precluded from using its 

legislatively enacted 2023 Plan based on a decision that defies Callais, manipulates 

the Purcell principle, and offends the Constitution’s promise of equal protection for 

all. So that the State can use the 2023 Plan in the 2026 elections, the State Defendants 

respectfully request a ruling from this Court as soon as practicable. In a previous 

iteration of this case, this Court held the appeal in abeyance within one day of the 

filing of the motion to stay. See Order of January 28, 2022, Caster v. Merrill, No. 

22-10272.  

BACKGROUND  

Alabama seeks to use its own map to conduct elections this year because “the 

inability to enforce its duly enacted plans clearly inflicts irreparable harm on the 

State.” Perez, 585 U.S. at 602 n.17. The chief obstacle remains the district court’s 

view that the State defied a preliminary injunction regarding a since-repealed redis-

tricting plan when it enacted an entirely new redistricting plan that, by the district 
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court’s lights, was a “purposeful attempt to rob Black Alabamians of an equal op-

portunity under the law to elect candidates of their choice”—all because the State 

declined to district on the basis of race, persisted in keeping a community of interest 

whole, and declined to redistrict black voters in Mobile with black voters 200-some 

miles away. DE490:15-16.2 

1.  In 2021, Alabama redistricted, and litigation ensued immediately. Plain-

tiffs in three related actions—Caster, Milligan, and Singleton—alleged that the 2021 

Plan simultaneously violated §2 of the Voting Rights Act by considering race too 

little and violated the Constitution by considering race too much. DE107:34-41. The 

district court granted a preliminary injunction on the ground that the 2021 Plan likely 

violated §2 and did not reach the constitutional claim. Id. at 214-17. The Supreme 

Court upheld the preliminary injunction against the 2021 Plan based on the prelimi-

nary record before the Court at that time. 599 U.S. at 42. The Court faulted the 2021 

Plan for prioritizing core retention at the cost of splintering the Black Belt region. 

See id. at 21-22. 

Rather than continue to litigate the lawfulness of some of those features of the 

2021 Plan, the State chose to redistrict in direct response to Allen. That 2023 Plan 

departed from past redistricting plans and reunified the Black Belt in as few districts 

 
2 “DE” citations refer to entries in Allen v. Milligan, No. 2:21-cv-1536, and to the 
ECF pagination. 
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as possible. At the same time, the State continued to adhere to other nonracial polit-

ical priorities—namely declining to pair incumbents or to split the Gulf Coast, so as 

to ensure that a community of interest would remain unified in one district and rep-

resented by one voice in Congress as it had for over 50 years. DE481:246. And since 

it had become a matter of dispute, the Legislature made a record to establish what is 

obvious to longtime Alabamians and first-time visitors alike: that the Gulf Coast is 

a unique community of interest. DE490:557-60 (legislative findings). 

 That wasn’t good enough, according to the district court. Section 2 required 

the State to split the Gulf Coast to create an additional majority-minority district “or 

something quite close to it.” DE490:517 (cleaned up). Worse, the State’s desire to 

keep the Gulf Coast unified—while also now keeping the Black Belt unified too—

was invidious racial discrimination. Although the district court recognized in earlier 

proceedings that keeping the Gulf Coast together accrued “political advantages … 

for those areas,” and although it “expect[ed] that the Legislature [would] assign them 

great weight” in its next map, DE107:170-71, when the Legislature pursued those 

advantages and assigned that great weight to the Gulf Coast in the 2023 Plan, the 

court found racial animus. What the district court said it expected in 2022, it found 

“disturb[ing]” in 2023 (DE272:8) and again in 2025 (DE490:429). The legislative 

findings about the Gulf Coast were deemed evidence of a racist desire “to prescribe 
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a majority-White congressional district” and to “exalt[ ]” it “over every other dis-

tricting principle, including compliance with federal law.” DE490:429-30. 

Based on those findings (and before Callais), the district court entered judg-

ment against the State for violating §2, DE490, retained jurisdiction through 2030, 

DE509. 

2.  Alabama asked the Supreme Court to summarily reverse or grant plenary 

review of the injunctions precluding the use of the 2023 Plan. Nos. 25-243, 25-273, 

25-274. After the Supreme Court’s decision in Callais, the State moved for expe-

dited consideration because Callais confirmed the district court should have required 

Plaintiffs to account for the State’s redistricting priorities before enjoining use of the 

2023 Plan. Around the same time, the Legislature passed a law to provide for a spe-

cial primary election in the event that injunctions against the 2023 Plan were lifted. 

In addition to citing traditional districting principles and political goals, legislators 

defending the 2023 Plan explained that it had been “drawn in a partisan way” to 

“benefit Republicans,”3 and that it gave a better “opportunity for the Republicans to 

win.”4 

 
3 Alabama Senate Special Session 2026, 
www.youtube.com/watch?v=2ecxRAvdl1U#t=1h14m26s (May 8, 2026) (Senator 
Albritton). 
4 Alabama House Special Session 2026, 
www.youtube.com/watch?v=tptIfi94AWk#t=3h21m44s (May 6, 2026) (Repre-
sentative Pringle). 
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On May 11, 2026, the Supreme Court granted the State’s motion to expedite, 

vacated the injunctions, and issued its judgment forthwith. See, e.g., Order, Allen v. 

Milligan, No. 25-274 (U.S. May 11, 2026). 

3.  With the injunctions vacated, the Governor announced a special primary 

election under the 2023 Plan for affected districts. App.113. The Secretary of State 

notified the public, posted the 2023 Plan on the office’s official government 

webpage, and began communicating with vendors and local election officials. 

App.113-14. The Governor issued a new administrative calendar for the primary. 

App.114-15. Candidates qualified to run for Congress under the 2023 Plan. App.115. 

And the local boards of registrars in each county began the work to understand which 

voters would need to be moved to comply with the 2023 Plan. App.115-17, 123-25. 

Meanwhile, Plaintiffs moved for a renewed injunction, and the district court 

held a hearing on Friday, May 22, at which the Secretary of State’s Director of Elec-

tions, Jeff Elrod, was ordered to appear and testify. DE528.  

Director Elrod testified that the State could implement the 2023 Plan. He 

acknowledged that “[w]hile it is an aggressive timeline, I think it is safe to say that 

registrars could get done with what they have assigned.” App.236. All but three of 

the affected counties can reassign their voters by “mass change”—i.e., all voters in 

the county would be reassigned simultaneously to the new district. App.120-21. Di-

rector Elrod testified that even the three split counties could complete their 
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assignments in time, adding that computerized mapping systems and vendor support 

are more common today than just a few years ago. App.121-23, 130. Alabama has 

the tools and capacity to accomplish the reassignment process. 

4.   Nonetheless—with no new evidentiary showing after Callais—the district 

court yesterday entered an order again preliminarily enjoining the use of the 2023 

Plan. See App.1-102. As for Callais, the court concluded “Alabama cannot use Cal-

lais to legitimize its pre-Callais decision[.]” App.44. Even after yesterday’s order, it 

remains undisputed that an additional majority-minority district cannot be drawn 

without spitting the Gulf Coast and separating that region’s black voters and white 

voters. App.32. To the district court, that failure of proof was just evidence that the 

State’s criteria were not “legitimate,” so it granted preliminary relief on §2 grounds 

as well. App.55. 

ARGUMENT  

In Callais, the Court held that §2 claims require alternative maps that “meet 

all the State’s legitimate districting objectives … just as well.” 146 S. Ct. at 1159. 

Nevertheless, the district court has found again that the 2023 Plan was discrimina-

tory at the time—even if not today, after Callais. App.43-44. But it’s the same Con-

stitution. The 2023 Plan was lawful then, and it is lawful now.  

The district court enjoined Alabama’s Plan without putting Plaintiffs to the 

evidentiary test that Callais says is now required to “ensure[ ] that § 2 of the Voting 
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Rights Act does not exceed Congress’s authority under § 2 of the Fifteenth Amend-

ment.” Callais, 146 S. Ct. at 1156. After a full trial in 2025, it is undisputed that no 

alternative to the State’s map “achieve[s] all the political goals of the Legislature.” 

DE490:525; see also DE490:345. Those goals included (1) drawing the Gulf Coast 

counties in one district; (2) reunifying the Black Belt region by placing the Black 

Belt counties in as few districts as possible; and (3) avoiding contests between in-

cumbents. The first has been a goal of the Legislature for 50 years. The second be-

came a goal after the district court held it was “important” in January 2022. 

DE107:155; see id. at 156, 164-65, 169. And the third is a “traditional” factor, Cal-

lais, 146 S. Ct. at 1156, especially where threatened incumbents share their party 

with the redistricting legislature. The district court threw all that out the window—

substituting its own prerogatives for those of the legislature. E.g., App.55 (refusing 

to treat the Gulf Coast, even though a conceded community of interest, as a “‘legit-

imate’ objective that an illustrative plan must meet”). As to the remainder of the 

updated Gingles test, the district court refashioned the trial record but could not close 

the gap between what Plaintiffs brought to trial before Callais and what Callais now 

demands.   
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I. This Court will likely reverse the district court’s §2 holding. 

A.  The district court flouted Callais when it discarded permissible 
districting criteria as “illegitimate” and applied a racial crite-
rion instead. 

 Under the updated Gingles framework, Plaintiffs must bring illustrative maps 

that “meet all the State’s legitimate districting objectives, including traditional dis-

tricting criteria and the State’s specific political goals.” Callais, 146 S. Ct. at 1159. 

They did not. As the district court found in 2025, no alternative in the record 

achieved the State’s objectives. E.g., DE490:345, 525. They all failed to keep the 

Gulf Coast in one congressional district, and they failed to protect incumbents. They 

sacrificed those goals to combine so-called “Black Mobile” (DE272:158) with parts 

of the Black Belt to form a new majority-black district. Lacking comparator maps, 

Plaintiffs could not begin to show discrimination, and their alternatives could not 

have been adopted by the State. But as if Callais never happened, the district court 

held that Plaintiffs had drawn “an additional reasonably configured majority-Black 

district,” even if that meant cracking the Gulf Coast and ignoring the State’s other 

political goals including not pairing incumbents. App.54. 

1. The Gulf Coast.  It is undisputed that keeping the Gulf Coast together in a 

congressional district is one of “the State’s specified political goals,” Callais, 146 S. 

Ct. at 1159, and that no alternative to the 2023 Plan meets that goal. The district 

court cannot ignore its earlier findings to transform a well-established and long-held 
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goal of the Legislature into a “novel and exacting instruction [ ]” cooked up to defy 

the courts. App.38. To the contrary, “maintaining communities of interest” falls well 

within the class of “traditional districting principles.” LULAC v. Perry, 548 U.S. 399, 

433 (2006). And “§2 never requires adoption of districts that violate traditional re-

districting principles.” Allen, 599 U.S. at 30. Consider: If the State had abandoned 

this commitment in order to “combine[ ] two farflung segments of a racial group,” 

LULAC, 548 U.S. at 433, it would have found itself in the same position as Louisi-

ana, which violated the Constitution by drawing a “second majority-minority district 

… [that] stretche[d] some 250 miles” across the State. Callais, 146 S. Ct. at 1152. 

Declining to prioritize race, the 2023 Plan did not violate §2. 

Left intact, the district court’s preliminary-injunction opinion will become the 

roadmap for evading Callais: In just two paragraphs, the district court discarded the 

Legislature’s goal on the ground that it “was the linchpin of a calculated effort to 

discriminate based on race.” App.55. This new opinion accuses the State of “‘offen-

sive and demeaning’ conduct,” even though federal courts “should not be quick to 

hurl such accusations at the political branches.” Alexander v. SC Conf. of NAACP, 

602 U.S. 1, 11 (2024). The accusation is also false: The Gulf Coast has been kept 

together for 50 years, and it was one of the State’s primary defenses when this law-

suit was first filed in 2021; it was not “adopted … for unconstitutional purposes” in 

2023. App.55. And if the court was not willing to “accuse any legislator of racism,” 
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App.31, it should have been even more loathe to accuse the whole Legislature of 

racial animus. There can be no comparison between the Legislature’s interest in giv-

ing a unified voice to the Gulf region and “clos[ing] public schools” in 1964 to thwart 

“desegregat[ion].” App.56. 

In the end, the Legislature adopted this political goal long before the 2021 

Plan, readopted it in the 2021 and 2023 Plans, and has maintained a consistent posi-

tion throughout this litigation that the Gulf Coast is a nonracial community of inter-

est. That shouldn’t even be controversial, and certainly should be entitled to some 

deference by a federal court under the presumption of good faith. While the district 

court decided for itself that splitting the Gulf Coast wouldn’t “necessarily harm [it],” 

DE490:355, that’s a political question for a political body. Accord Banerian v. Ben-

son, 589 F. Supp. 3d 735, 738 (W.D. Mich. 2022). 

2.  Incumbent Protection.  A second criterion which the 2023 Plan achieved 

but alternatives did not was protecting incumbent representatives whom “the legis-

lature sought to protect.” Callais, 146 S. Ct. at 1161; see App.88 (SB5) (“The con-

gressional districting plan shall not pair incumbent members of Congress within the 

same district.”); DE490:86 (State’s mapmaker: “I was looking at … not pairing in-

cumbents, which, obviously we had incumbents that could have been paired there in 

terms of Barry Moore in Coffee County and Jerry Carl in Mobile[.]”). In its 2025 

injunction, the district court refused to give “weight” to incumbency because it 
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thought that would “defeat the Voting Rights Act.” DE490:361. In its 2026 injunc-

tion, the district court found that illustrative maps were good enough because they 

“protect[ ] all incumbents except one.” App.56-57 (emphasis added). 

But §2 liability cannot be proven with an illustrative map that “fail[s] to meet 

the State’s political goals, including incumbency protection.” Callais, 146 S. Ct. at 

1161. This failure caused a direct and undeniable harm to the State, as one of its 

incumbents “was not reelected to Congress.” DE490:361. As in Callais, “because 

the [ ] illustrative maps failed to protect all the incumbents that the State sought to 

shield, the plaintiffs did not meet their burden on [the first Gingles] precondition.” 

Callais, 146 S. Ct. at 1161.  

Yesterday, the district court addressed incumbents in one sentence, finding 

that the State’s allegedly “calculated effort to discriminate based on race [ ] also 

included a novel categorical bar on pairing incumbents.” App.55. Of course, incum-

bent protection was hardly novel in 2023. See, e.g., DE107:220 (2021 guidelines). 

The court clarified in a footnote that other States can constitutionally “protect[ ] in-

cumbents” but not Alabama “on these unique facts and in the unique posture of these 

cases.” App.56 n.17. This inexplicable holding contradicts Callais; nothing supports 

a finding that the Legislature’s desire to protect Rep. Jerry Carl and Rep. Barry 

Moore was “pretext for an unconstitutional end” or otherwise “intentionally discrim-

inat[ory].” App.56. 
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 3.  The Black Belt.  After the 2021 Plan was preliminarily enjoined in part 

because “[t]here would be a split community of interest” in the Black Belt, Allen, 

599 U.S. at 21, the Legislature made it a non-negotiable priority to put the Black 

Belt in as few districts as possible. The district court erred by crediting Gingles maps 

that failed on this score and by transforming this nonracial criterion into a racial one. 

The district court reaffirmed its racialized approach to the Black Belt yester-

day, claiming that the Legislature did not “treat[] the Black Belt and Gulf Coast 

equally” because “half the Black Belt Counties were placed in majority-White dis-

tricts.” App.35. In 2025, it described “respect” for the Black Belt in terms of “Black 

voting strength.” DE490:360-61. It cast aside the Gulf Coast objective on the ground 

that splitting a “majority-White district” “precipitates no such racially discrimina-

tory harm.” Id. Not only was this reasoning circular—under Callais, “Black voting 

strength” (id.) cannot be used to define the “baseline … chance” to elect one’s pre-

ferred candidates, Callais, 146 S. Ct. at 1154—it clearly turned the State’s nonracial 

districting criterion into a racial one. See App.34 (criticizing in its Arlington Heights 

analysis the fact that the 2023 Plan “placed nine of the eighteen Black Belt counties 

in majority-White districts”). 

 4.  The district court places extraordinary weight on its belief that Plaintiffs’ 

experts and the Special Master did not draw “boundaries … on the basis of race” or 

“display racial demographic data while drawing districts.” App.18; see App.50-54. 

USCA11 Case: 26-11828     Document: 5-1     Date Filed: 05/27/2026     Page: 48 of 57 

App. 383



 

15 

It says with confidence that “there is no world in which we … demanded the State 

do anything noxious.” App.43; see Shaw v. Reno, 509 U.S. 630, 643 (1993) (recog-

nizing racial gerrymanders as “odious”). But even if the Special Master’s “race-

blind” laundering of Plaintiffs’ race-based formula were credited, that merely shows 

“that the State could create an additional majority-minority district.” Callais, 146 S. 

Ct. at 1158. The district court was wrong to think that just because a “race-blind” 

map could be drawn, that “disproves that anything unconstitutional was required.” 

App.43.  

Here, the alternative maps are unconstitutional because they advance a racial 

goal at the expense of the State’s nonracial goals. The process may be called “race-

blind” in the narrow sense that the mapmakers attested they did not look at the racial 

demographics of voting precincts—although that means little if, for example, they 

looked at other race-based maps that already provided the formula—but they still 

used race as an unbending and non-negotiable criterion. See, e.g., DE590:325 (re-

counting Dr. Duchin’s testimony that “race is a consideration” of hers but just 

“doesn’t dominate others”); App.52 (noting that Dr. Duchin “periodically checked” 

the racial parameters of the plan as she was drawing, just emphasizing it wasn’t part 

of her “granular” process). Plaintiffs and the district court directed their mapmakers 

to draw a map with two majority-minority congressional districts, even after it was 
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conceded that two such districts could be achieved only by jettisoning the State’s 

nonracial goals. But see Callais, 146 S. Ct. at 1159. 

Consequently, the district court’s assurance that Plaintiffs had not offered (and 

it was not ordering) a racial gerrymander was built on a faulty premise. That Dr. 

Duchin could draw “literally thousands” of maps with two majority-minority dis-

tricts without holding constant the State’s race-neutral principles is legally meaning-

less. App.52; see Callais, 146 S. Ct. at 1159. She trained her algorithms to hit a racial 

target before hitting the State’s nonracial targets. Contra Callais, 146 S. Ct. at 1159.  

With those parameters set, the allegedly “race-blind” process was not race blind at 

all. Just like in Robinson, race was baked into the process because the requirement 

to “configure [a district] to achieve a black voting-age population over 50%” was an 

“express acknowledgment that race played a role in the drawing of district lines.” 

Callais, 146 S. Ct. at 1161. 

That was error, even if it could be believed that the mapmakers just happened 

to pluck the black voters in Mobile out of District 1 to join them with voters on the 

other side of the State in District 2. Although the State need not prove that the map-

makers used race at a “granular” level, App.52, this case is just like “in Louisiana, 

where the geographic dispersion of the Black population required a remedial district 

to ‘slic[e] through’ multiple metropolitan areas to scoop up pockets of predomi-

nantly Black populations,” contra App.54-55. There was no other reason to draw 
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lines around “Black Mobile” (DE490:263) and connect it with Montgomery and the 

eastern border of the State hundreds of miles away. 

B. The district court did not find racial-bloc voting that cannot also 
be explained by partisan affiliation. 

In 2025, the district court found that it “cannot separate voters’ racial consid-

erations from their party affiliations” based on “this evidentiary record.” DE490:401. 

Recounting the same evidence in 2026, the district court found that it could disen-

tangle party and race. App.57-61. That was clear error, because it continues to infer 

racial bloc voting from analysis of just a few elections spanning decades. Its new 

holding committed legal error too. Even if there were some racial effect in some 

elections—after controlling for party—the effect of partisan affiliation to drive vot-

ing dwarfs it. There is no evidence that a white majority votes “as a bloc … to defeat” 

black candidates as was the case when the Voting Rights Act was enacted. Callais, 

146 S. Ct. at 1146. 

The district court did not seriously commit itself to disentangling race and 

politics as Callais directed. From the jump, it wrote that the factor is “racially polar-

ized voting”—as it used to be before Callais—and cited evidence about the electoral 

success of black candidates without controlling for party. App.20; App.57-58 (“We 

adhere to our earlier findings about the evidence of these patterns.”). But evidence 

that “most Black Alabamians are Democrats[ ] and the Republican Party is Ala-

bama’s dominant political party,” App.61, is not “substantial evidence that Black 
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Alabamians have less opportunity than other Alabamians to elect representatives of 

their choice,” App.20. That conflation of race and politics does not survive Callais. 

146 S. Ct. at 1159-60.  

The district court’s quick attempt to disentangle race and politics, on the heels 

of Callais without any new evidence, was on the most threadbare record. The court 

cited a CNN exit poll from the 2008 presidential election. App.58. It cited results 

from the 2024 Republican primary in which white candidates outperformed black 

candidates—without acknowledging or controlling for any other factors that could 

have explained that outcome. Id. It cited two mayoral runoffs and a single democratic 

congressional primary. Id. This is the sum total of the empirical evidence it used to 

find a “stark pattern[ ]” that white voters vote as a bloc to defeat black candidates 

for purposes of declaring the State’s congressional districts unlawful, App.61, while 

waiving away the election of black Republicans in majority white districts, App.59, 

n.18, among other substantial additional evidence presented by the State. 

DE481:125-50. This was clear error. Plaintiffs must prove that polarization “cannot 

be explained by partisan affiliation,” not that there exists some polarization in some 

elections across multiple decades that might be explained by race. Callais, 146 S. 

Ct. at 1159. If it worked that way, the existence of a handful of racist voters would 

be enough to satisfy Gingles. But that would not at all reflect “circumstances [ ] 

comparable to those in White [v. Regester].” Callais, 146 S. Ct. at 1162. 
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II. The equities warrant a stay.     

A.  The district court turned Purcell on its head by using it as a 
sword to impose its court-drawn plan on the eve of an election. 

 The district court declined to apply Purcell on the ground that there would be 

administrative advantages and cost savings to using the court-drawn plan because 

local registrars had not yet reassigned voters in accordance with the 2023 Plan. 

App.8-11. But Purcell is a shield for legislatively enacted election rules, not court-

imposed ones. It precludes “lower federal courts” from “alter[ing] the election rules 

on the eve of an election.” Republican Nat’l Comm. v. Democratic Nat’l Comm., 

589 U.S. 423, 424 (2020); Purcell v. Gonzalez, 549 U.S. 1 (2006). Recognizing that 

States, not courts, have the expertise to set election rules, Purcell requires federal 

courts to stay their hand. See Abbott v. LULAC, 146 S. Ct. 418, 419 (2025). 

 The 2023 Plan is a duly enacted Alabama statute. Ala. Code § 17-14-70. When 

the Supreme Court vacated the district court’s injunction, the 2023 Plan had full 

legal force—“as though the vacated order never occurred,” Hewitt v. United States, 

606 U.S. 419, 431 (2025). State officials, local officials, parties, candidates, and vot-

ers understood the ramifications immediately because the Legislature had already 

enacted a law providing for a special election under just this circumstance. See Ala. 

Act No. 2026-612. By proclamation the day after the Supreme Court’s vacatur or-

ders, the Governor announced a special primary and issued a writ of election. There 

were new qualifying deadlines. Candidates may have stopped campaigning in their 
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old districts—anticipating the new August primary under new district lines; voters 

may not have voted or may have voted differently in the May primary with the un-

derstanding that it would not count. There were preparations and expectations that 

the August special primary election would be conducted under the 2023 Plan—until 

the district court stepped in. 

It was always going to be a challenge for state election officials to hold a 

special primary, but that was the Legislature’s and the Governor’s choice. If Purcell 

means anything, it means the federal judiciary cannot pick and choose the logistical 

costs the State is not entitled to accept.  

B.  The balance of harms and the public interest warrant a stay. 

Alabama and the public face irreparable harm unless a stay issues because 

they will be unable to use the State’s “duly enacted plans” for the 2026 election. 

Perez, 585 U.S. at 602 n.17. Worse still, voters will be forced to vote under a court-

drawn racially gerrymandered map that does not meet Alabama’s legitimate district-

ing goals. The balance of the equities thus favor staying the district court’s last-mi-

nute intrusion into Alabama’s election. See LULAC, 146 S. Ct. at 419.  

CONCLUSION 

This Court should stay the preliminary injunction pending appeal. Alterna-

tively, this Court should hold this appeal, including the motion to stay, in abeyance, 

as it did in earlier litigation. An order holding the appeal in abeyance would allow 
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the Supreme Court to consider Caster alongside Milligan and Singleton, as it did in 

Allen.  
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