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APPLICATION FOR EXTENSION OF TIME
To FILE A PETITION FOR A WRIT OF CERTIORARI

To: Chief Justice John G. Roberts, Jr., Circuit Justice for the Fourth Circuit:

1. Under this Court’s Rule 13.5, Applicants Frederick Allen and Nautilus
Productions, LLC (collectively, “Allen”) respectfully request a sixty-day extension of
time to file a petition for a writ of certiorari, to and including July 20, 2026. The
petition will seek review of the judgment of the U.S. Court of Appeals for the Fourth
Circuit in Allen v. Stein, 165 F.4th 272 (4th Cir. 2026). The Fourth Circuit’s decision
1s attached as Appendix A, and its order denying rehearing en banc is attached as
Appendix B. Respondents consent to the requested relief.

2. The Fourth Circuit issued its decision on January 23, 2026, App.A at 273, and
denied Applicants’ timely petition for rehearing en banc on February 20, 2026, App.B.
Without an extension, the petition for a writ of certiorari would be due May 21, 2026.
With the requested extension, the petition would be due July 20, 2026. This Court’s
jurisdiction would be invoked under 28 U.S.C. § 1254(1).

3. This case 1s a serious candidate for review. It presents an important question
regarding the scope of pendent appellate jurisdiction—a doctrine on which the
circuits are intractably divided, and on which this Court has not provided guidance
in over thirty years.

4. Allen authored and owns copyrights to videos and still images of Queen Anne’s
Revenge, Blackbeard’s flagship that ran aground in North Carolina in 1718. Allen
licenses his footage to movie producers and others. Allen has alleged that the State

of North Carolina and various individuals working in their official State capacities
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(collectively, the “State”) infringed these copyrights by reproducing and displaying
the works without authorization on the internet, in magazines, and in a state
museum.

This 1s the second time this case has reached this Court. In 2019, the Court
granted Allen’s first petition for certiorari and held that the Copyright Remedy
Clarification Act’s wholesale abrogation of sovereign immunity was unconstitutional.
Allen v. Cooper, 589 U.S. 248 (2020).

On remand, Allen sought and obtained leave from the district court to file an
amended complaint supporting an as-applied theory of abrogation, in accordance with
guidance given by Justices of this Court during oral argument and concessions the
State made at that time. The State nonetheless moved to dismiss the amended
complaint on sovereign immunity grounds. After the district court denied that
motion, the State appealed “from those parts of the district court’s [order] that denied
defendants’ motions to dismiss the second amended complaint.” App.A at 282-83
(cleaned up).

Rather than addressing the sovereign immunity issue that was the subject of the
State’s notice of appeal, the Fourth Circuit sua sponte asserted pendent appellate
jurisdiction to look back at all orders entered by the district court and determined
(mistakenly) that the district court should not have allowed the amended complaint.
App.A at 285-91. Based on that decision, the Fourth Circuit declined to reach the only
issue properly on interlocutory appeal (sovereign immunity), and instead remanded

with directions to dismiss with prejudice all claims against all State defendants.
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App.A at 291-92. The Fourth Circuit reached this decision despite the fact that
neither party requested the assertion of pendent appellate jurisdiction, and despite
the fact that when asked about pendent jurisdiction at oral argument, the State
expressly waived 1it, stating, “I don’t think this is a pendent appellate jurisdiction
kind of a situation.” Arg. 2:29-3:12.1

5. There 1s an entrenched circuit split as to the scope of pendent appellate
jurisdiction. This court last provided guidance on the doctrine more than thirty years
ago, in Swint v. Chambers County Commission, 514 U.S. 35 (1995). Since then, the
courts of appeals have struggled to determine when, whether, and how to exercise
pendent appellate jurisdiction. The result has been chaos within and across the courts
of appeals, with scholars describing Swint as “open[ing] a Pandora’s box of
uncertainty,” Joan Steinman, The Scope of Appellate Jurisdiction: Pendent Appellate
Jurisdiction Before and After Swint, 49 Hastings L.J. 1337, 1355 (1998), and
recognizing that even now, decades later, “the courts of appeals have not developed a
single, consistent analysis for when pendent appellate jurisdiction applies.” Federal
Appeals Jurisdiction and Practice § 7:63 (2025 ed.). Indeed, the Sixth Circuit
acknowledged recently that “the circuits differ as to whether pendent appellate
jurisdiction should be invoked at all, what the scope of such jurisdiction is, and when
it is appropriate to review pendent issues.” Watkins v. Healy, 986 F.3d 648, 660 n.20

(6th Cir. 2021).

L https://www.cad.uscourts.gov/OAarchive/mp3/24-1954-20251022.mp3.
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The division among the circuits is wide. For example, the Fifth Circuit recently
questioned whether it is ever appropriate to invoke the doctrine in a collateral order
context, going so far as call the doctrine “dubious.” Heidi Grp. v. Tex. Health & Hum.
Servs. Comm’n, 138 F.4th 920, 929 & n.6 (5th Cir. 2025). The Tenth Circuit, by
contrast, has held that appellate courts can assert pendent jurisdiction over any issue
that strikes their fancy. Garrett v. Stratman, 254 F.3d 946, 953 n.9 (10th Cir. 2001)
(“Once jurisdiction over the abstract issue of law is established, the Court, in its
discretion, may exercise pendent appellate jurisdiction to review other issues.”); see
also Paugh v. Uintah Cnty., 47 F.4th 1139, 1171 (10th Cir. 2022) (court may exercise
pendent jurisdiction over any issue that “overlaps with” a properly appealable
decision). Other circuits fall somewhere between those extremes. E.g., Gilda Marx,
Inc. v. Wildwood Exercise, Inc., 85 F.3d 675, 678-79 (D.C. Cir. 1996) (availability of
pendent jurisdiction turns on “fairness or efficiency”).

6. This case is an excellent vehicle for addressing this important issue. The
Fourth Circuit’s decision exemplifies the confusion surrounding pendent appellate
jurisdiction and shows how the doctrine has expanded well beyond the narrow
confines described in Swint. Instead of using pendent jurisdiction to “ensure
meaningful review” of the immediately appealable sovereign immunity issue, Swint,
514 U.S. at 51, the decision below used the doctrine to avoid the issue entirely. It then
disposed of this case by reversing a procedural decision not subject to interlocutory

review. App.A at 291-92.
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7. The requested sixty-day extension is warranted to allow Applicants adequate
time to prepare a petition for certiorari that best presents the case for review. The
extension would allow counsel to fully explore the complex circuit split regarding
pendent appellate jurisdiction as well as other issues presented by the case.

Although Applicants’ counsel have been working diligently, competing
professional and personal obligations are making preparation of a complete and
concise petition difficult absent an extension of time. Counsel for petitioners have
pressing deadlines that include preparing for oral arguments in several pending
appeals, as well as several deadline-intensive matters in the Eastern and Middle
Districts of North Carolina, including pleadings, briefs, oral argument, pretrial filings
and preparation for near-term trial. Further adding to the press of time have been
deaths in the families of each counsel, including the very recent death of the
matriarch of counsel of record’s family on May 2, 2026, as well as an earlier death in
co-counsel’s family following the Fourth Circuit’s decision. Additionally, counsel of
record’s wedding has long been planned for May 31, 2026, further interfering with
counsel’s ability to prepare the petition by its current due date.

For these reasons, Applicants respectfully request that the due date for their

petition for a writ of certiorari be extended to and including July 20, 2026.



May 8, 2026

Respectfully submitted,

/s/ Adam Adler
Adam Adler
Counsel of Record
REICHMAN JORGENSEN
LEHMAN & FELDBERG LLP
1909 K Street, NW, Suite 800
Washington, DC 20006
Telephone: (202) 894-7310
Email: aadler@reichmanjorgensen.com

Susan Freya Olive

OLIVE & OLIVE, P.A.

P. O. Box 2049

Durham, North Carolina 27702

Counsel for Applicants



)

TABLE OF APPENDICES

Page
APPENDIX A— OPINION OF THE UNITED STATES COURT
OF APPEALS FOR THE FOURTH CIRCUIT, FILED
JANUARY 23,2026 . ....oooi it la

APPENDIX B — ORDER OF THE UNITED STATES COURT
OF APPEALS FOR THE FOURTH CIRCUIT, FILED
FEBRUARY 2,2026. .. ..ottt 23a



Appendix A



272

3.

[46] We close with Shipman’s duplicity
argument. A charge is duplicitous if it
“charges two offenses in one count,” creat-
ing “the risk that a jury divided on two
different offenses could nonetheless con-
viet for the improperly fused double
count.” United States v. Burfoot, 899 F.3d
326, 337 (4th Cir. 2018) (quotation marks
removed). The charge at issue here is
Count 9, which accused Shipman of unlaw-
fully possessing a firearm that had been
shipped or traveled in interstate com-
merce. During trial, Shipman stipulated
that the weapon used to murder Bond was
a .357 caliber firearm that had traveled in
interstate commerce. But during closing
arguments, the government suggested it
had charged Shipman with unlawfully pos-
sessing the .357 and another firearm—*“the
.38 from Newport News.” JA 5304. Ship-
man contends this argument converted
Count 9 into a duplicitous charge because
it suggested that jurors could find him
guilty based on either firearm.

[47] Once again, we conclude Shipman
forfeited this argument before the district
court. Shipman did not object to the gov-
ernment’s statement during closings. True,
he later moved for judgment of acquittal
on Count 9. But that motion was not based
on duplicity; rather, Shipman insisted
there was insufficient evidence to convict
him of possessing the .38. When the gov-
ernment conceded that was so, Shipman
dropped the issue and told the district
court he was challenging only his convic-
tion for possessing the .357. The district
court therefore rejected Shipman’s motion
for acquittal “on the same basis” it had
earlier overruled Shipman’s objections
about the .357. JA 5683. Shipman thus
never gave the district court an opportuni-
ty to consider and rule on his current
argument: that the government’s reference

165 FEDERAL REPORTER, 4th SERIES

to the .38 in its closing rendered Count 9
duplicitous.

[48] Because Shipman failed to pre-
serve that argument, we once again review
only for plain error. See Watkins, 111
F.4th at 311. And, here too, even assuming
that Shipman could meet that standard’s
first two requirements, he cannot carry his
burden of showing prejudice. The jury
found him guilty of using a firearm result-
ing in death, see 18 U.S.C. § 924(j), and
the only firearm used in that offense was
the .357. That verdict means that the jury
necessarily—and  unanimously—credited
the government’s evidence that Shipman
possessed or constructively possessed the
.357. See United States v. Robinson, 627
F.3d 941, 957-58 (4th Cir. 2010). For that
reason, Shipman cannot establish that he
was prejudiced by any confusion created
by the government’s reference to the .38.

L

The judgments are
AFFIRMED.

w
O E KEY NUMBER SYSTEM
T

Frederick L. ALLEN; Nautilus
Productions, LLC, Plaintiffs -
Appellees,

V.

Joshua H. STEIN, Governor of North
Carolina; Susan Wear Kluttz, Former
Secretary of the North Carolina De-
partment of Natural and Cultural
Resources, in her official capacity;
Margrette Kathryn Thompson, Chief
Deputy Secretary of the North Car-
olina Department of Natural and
Cultural Resources, in her official
capacity; Darin J. Waters, Deputy
Secretary of the North Carolina De-
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partment of Natural and Cultural
Resources, in his official capacity;
Catherine Ann Swain, Director of
Marketing of the North Carolina De-
partment of Natural and Cultural
Resources, in her official capacity;
James Christopher Southerly, State
Archaeologist, in his official capaci-
ty; Stephen Atkinson, Deputy State
Archaeologist - Underwater and Di-
rector of the Underwater Archaeolo-
gy Branch of the North Carolina De-
partment of Natural and Cultural
Resources, in his official capacity;
North Carolina Department of Natu-
ral and Cultural Resources; State of
North Carolina; Jeffrey Neale Jack-
son, Attorney General of North Car-
olina, in his official capacity; Pamela
Brewington Cashwell, Secretary of
the North Carolina Department of
Natural and Cultural Resources, in
her official capacity; Sarah Koonts,
in her official capacity; Maria E.
Vann, Director of Regional History
Museums of the North Carolina De-
partment of Natural and Cultural
Resources, in her official capacity;
Mike Carraway, in his official capac-
ity; William Schorr Johnson, Director
of Communications of the North Car-
olina Department of Natural and
Cultural Resources, in his official ca-
pacity, Defendants — Appellants,

and

Friends of Queen Anne’s Revenge,
a Non-Profit Corporation,
Defendant.

No. 24-1954

United States Court of Appeals,
Fourth Circuit.

Argued: October 22, 2025
Decided: January 23, 2026

Background: Videographer and his video
production company brought action

against North Carolina and state officials
seeking declaration that North Carolina
statute that converted copyrighted images
of shipwreck to public record was
preempted by federal copyright law and
was otherwise unconstitutional, and assert-
ing claims for copyright infringement, un-
constitutional taking, due process viola-
tions, unfair and deceptive trade practices,
and civil conspiracy. The United States
District Court for the Eastern District of
North Carolina, Terrence W. Boyle, J.,
244 F.Supp.3d 525, granted in part and
denied in part defendants’ motions to dis-
miss, allowing declaratory judgment and
infringement claims to proceed. Defen-
dants appealed. The United States Court
of Appeals for the Fourth Circuit, Niem-
eyer, Circuit Judge, 895 F.3d 337, re-
versed and remanded. Certiorari
granted. The United States Supreme
Court, Justice Kagan, 140 S.Ct. 994, af-
firmed. The District Court, Boyle, J.,
granted plaintiffs’ motion for reconsidera-
tion, granted them leave to file amended
complaint, 555 F.Supp.3d 226, and granted
in part and denied in part defendants’
motion to dismiss, 2024 WL 4009870. De-
fendants appealed.

was

Holdings: The Court of Appeals, King,
Circuit Judge, held that:

(1) it would exercise pendent appellate ju-
risdiction over district court’s decision
granting plaintiffs’ motion for reconsid-
eration;

(2) district court abused its discretion in
granting plaintiffs’ subsequent motion
for reconsideration pursuant to rule of
civil procedure permitting revision of
non-final orders;

(3) district court abused its discretion in
granting plaintiffs’ motion for relief
from judgment; and

2a
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(4) district court’s subsequent order was
moot.

Reversed in part, vacated in part, and
remanded.

1. Federal Courts €=3546(1)

When issue is already properly before
Court of Appeals, “pendent appellate juris-
diction” permits appellate courts to retain
discretion to review issues that are not
otherwise subject to immediate appeal
when such issues are so interconnected
with immediately appealable issues that
they warrant concurrent review.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Federal Courts &=3546(1)

Though pendent appellate jurisdiction
should only be exercised sparingly, it may
be utilized (1) when issue is inextricably
intertwined with question that is proper
subject of immediate appeal; or (2) when
review of jurisdictionally insufficient issue
is necessary to ensure meaningful review
of immediately appealable issue.

3. Federal Courts €=3546(1)

Separate issues are “inextricably in-
tertwined,” so as to permit exercise of
pendent appellate jurisdiction, when same
specific question will underlie both appeal-
able and nonappealable order, such that
resolution of question will necessarily re-
solve appeals from both orders at once.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Federal Courts &=3546(1)

Issue is necessary to ensure meaning-
ful review, so as to permit exercise of
pendent jurisdiction over that issue, if res-
olution of appealable issue necessarily re-
solves non-appealable issue or where re-
view of non-appealable issue is necessary

165 FEDERAL REPORTER, 4th SERIES

to ensure meaningful review of appealable
one.

5. Federal Courts €=3546(3)

Court of Appeals would exercise pen-
dent appellate jurisdiction over district
court’s decision granting copyright hold-
ers’ motion for reconsideration of its prior
dismissal of their infringement and takings
claims against state in connection with
state’s appeal of district court’s subsequent
order denying in part its motion to dis-
miss; decision granting reconsideration
was sole basis for district court’s purport-
ed authority relative to and necessary
foundational prerequisite for subsequent
appealable order, and reconsideration or-
der made explicit rulings concerning own-
ers’ theory, which was issue in state’s ap-
peal.

6. Federal Courts €=3606(1)

District court’s application of rules of
civil procedure governing reconsideration
is reviewed on appeal for abuse of discre-
tion. Fed. R. Civ. P. 54(b), 60(b)(6).

7. Federal Courts ¢=3567, 3681

Error of law is by definition abuse of
discretion, and such error is alone grounds
for reversal.

8. Federal Civil Procedure ¢=613.1

District court’s implementation of
Court of Appeals’ mandate to dismiss all of
copyright owners’ claims against state and
state agencies and employees and owners’
dismissal of only remaining party neces-
sarily resulted in final judgment, and thus
district court abused its discretion in
granting owners’ subsequent motion for
reconsideration pursuant to rule of civil
procedure permitting revision of orders
adjudicating fewer than all claims or rights
and liabilities of fewer than all parties
before entry of final judgment. Fed. R.
Civ. P. 54(b).

3a
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9. Federal Civil Procedure <&=2651.1,
2658

To obtain relief from judgment, mov-
ing party must first show that (1) motion is
timely, (2) he has meritorious claim or
defense, and (3) opposing party will not
suffer unfair prejudice if judgment is set
aside. Fed. R. Civ. P. 60(b).

10. Federal Civil Procedure ¢=2655

District court abused its discretion in
granting copyright owners’ motion for re-
lief from prior judgment dismissing their
infringement and taking claims against
state, state agency, and state officials seek-
ing leave to amend their complaint to as-
sert entirely new constitutional theory of
liability for copyright infringement prem-
ised on Supreme Court’s decision in Unit-
ed States v. Georgia, 126 S.Ct. 877, even
though district court had denied state’s
motion to dismiss based on immunity with-
out ruling on claim for abrogation under
Georgia; Georgia decision had been on
books 10 years before filing of owners’
original complaint, owners had neither
raised nor pursued Georgia-based conten-
tion, and prejudice to defendants from de-
lay in pursuing Georgia theory was mani-
fest. U.S. Const. Amend. 5; Fed. R. Civ.
P. 60(b)(6).

11. Federal
2651.1

Civil Procedure &=824,

Movant must satisfy standard for re-
lief from judgment before district court
can consider issue of whether to grant
leave to amend complaint after entry of
final judgment. Fed. R. Civ. P. 15(a),
60(b).

12. Federal Courts ¢=3514

Court of Appeals is always obliged to
assure itself that live dispute exists be-
tween parties at all stages of litigation.

13. Federal Courts €=2110, 2111

Dispute is moot when parties lack le-
gally cognizable interest in outcome, and
parties lack such interest when resolution
of issue could not possibly have any prac-
tical effect on outcome of matter.

14. Federal Courts €=3773

Customary practice when case is ren-
dered moot on appeal is to vacate moot
aspects of lower court’s judgment, if moot-
ness occurred through happenstance, rath-
er than through losing party’s voluntary
action.

15. Federal Courts €=2145

District court’s order determining, on
reconsideration, that Eleventh Amendment
immunity did not bar copyright owners’
copyright infringement and due process
claims against state, state agency, and
state officials was moot; district court had
improperly granted owners’ motion for re-
consideration following entry of final judg-
ment in defendants’ favor, and resolution
of defendants’ claim of Eleventh Amend-
ment immunity would necessarily result in
advisory opinion. U.S. Const. Amends. 11,
14.

Appeal from the United States District
Court for the Eastern District of North
Carolina, at Raleigh. Terrence W. Boyle,
District Judge. (5:15-cv-00627-BO)

ARGUED: Nicholas Scott Brod,
NORTH CAROLINA DEPARTMENT
OF JUSTICE, Raleigh, North Carolina,
for Appellants. Adam Adler, REICHMAN
JORGENSEN LEHMAN & FELDBERG
LLP, Redwood Shores, California, for Ap-
pellees. ON BRIEF: Jeff Jackson, Attor-
ney General, Ryan Y. Park, Solicitor Gen-
eral, Kaeli E. Czosek, Solicitor General
Fellow, Olga E. Vysotskaya de Brito, Sen-
ior Deputy Attorney General, NORTH
CAROLINA DEPARTMENT OF JUS-
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TICE, Raleigh, North Carolina, for Appel-
lants. Susan Freya Olive, OLIVE & OL-
IVE, P.A.,, Durham, North Carolina; G.
Jona Poe, Jr., POE LAW FIRM, PLLC,
Durham, North Carolina; Elliot Sol
Abrams, CHESHIRE, PARKER,
SCHNEIDER, PLLC, Raleigh, North
Carolina, for Appellees.

Before NIEMEYER, KING, and
HARRIS, Circuit Judges.

Reversed in part, vacated in part, and
remanded with directions by published
opinion. Judge King wrote the opinion, in
which Judge Niemeyer and Judge Harris
joined.

KING, Circuit Judge:

In this appeal from the Eastern District
of North Carolina, we address another
chapter in the decade-long quest by plain-
tiffs Frederick Allen and his video produc-
tion company, Nautilus Productions, LLC
(collectively, “Allen”), to secure a federal
court judgment against a host of defen-
dants — including the State of North Car-
olina, its Governor and Attorney General,
its Department of Natural and Cultural
Resources, and various other state officials
(collectively, the “North Carolina defen-
dants”) — for copyright infringement. Al-
len’s claims arise from photographs and
videos he made during an excavation of the
sunken remains of the pirate ship called
the Queen Amnne’s Revenge, which was
commanded by the infamous Blackbeard in
waters near the Old North State in the
early 1700s.

Over a decade ago, in 2015, Allen initi-
ated this lawsuit against the North Car-
olina defendants. In 2018, on appeal from a
2017 district court order that denied im-
munity claims interposed by the North
Carolina defendants, this Court reversed.
Our decision ruled, inter alia, that those
defendants were entitled to sovereign im-

165 FEDERAL REPORTER, 4th SERIES

munity, qualified immunity, and legislative
immunity on the various claims. See Allen
v. Cooper, 895 F.3d 337 (4th Cir. 2018) (the
“2018 Decision”). Allen thereupon sought
relief from our Court’s sovereign immunity
rulings in the Supreme Court. The Court
granted certiorari and, in its 2020 decision,
affirmed our sovereign immunity rulings
across the board. See Allen v. Cooper, 589
U.S. 248, 140 S.Ct. 994, 206 L.Ed.2d 291
(2020) (the “2020 Supreme Court Deci-
sion”).

Notwithstanding those decisions by our
Court and the Supreme Court, the district
court in 2021 authorized Allen to reopen
his lawsuit against the North Carolina de-
fendants. See Allen v. Cooper, No. 5:15-cv-
00627 (E.D.N.C. Aug. 18, 2021), ECF No.
118 (the “2021 Decision”). That is, Allen
was authorized by the 2021 Decision to
amend his failed complaint and pursue an
entirely new constitutional theory of liabili-
ty for copyright infringement against the
North Carolina defendants — by alleging
“as-applied” or “case-by-case” abrogation
of state sovereign immunity — premised
on a 2006 Supreme Court decision called
United States v. Georgia, 546 U.S. 151, 126
S.Ct. 877, 163 L.Ed.2d 650 (2006) (the
“Georgia theory”).

The North Carolina defendants, in a fa-
miliar fashion, moved, inter alia, to dismiss
the claims alleged in Allen’s newly amend-
ed complaint on Eleventh Amendment sov-
ereign immunity grounds. In 2024, the dis-
trict court denied sovereign immunity on
one of the new claims and authorized Al-
len’s Georgia theory to proceed to discov-
ery. See Allen v. Cooper, No. 5:15-cv-00627
(E.D.N.C. Aug. 30, 2024), ECF No. 168
(the “2024 Ruling”). The North Carolina
defendants have again appealed, seeking to
challenge both the 2021 Decision and the
2024 Ruling. As explained herein, we are
constrained to reverse the 2021 Decision,

Sa
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vacate and hold for naught the 2024 Rul-
ing, and remand with directions.

I

A

Just as this appeal involves a storied
history, the same is true for the facts
underlying Allen’s copyright claims. For
approximately seven months in about 1717
and 1718, a notorious pirate named Ed-
ward Teach — colloquially referred to as
the “pirate Blackbeard” — commandeered
control of a French vessel then known as
La Concorde. Upon capturing the French
vessel, Blackbeard renamed her the Queen
Anmne’s Revenge (the “Revenge”), and he
equipped the Revenge for piracy activity
on the high seas. Approximately six
months later, however, Blackbeard ran the
Revenge aground near Beaufort Inlet on
the North Carolina coast. The wreckage of
the Revenge was beneath the waves until
1996, when Intersal, Inc., a private explo-
ration company, discovered the sunken re-
mains of the plundered vessel.

Due to its location, the Revenge and its
artifacts were and are the property of the
State of North Carolina, and thus subject
to the Old North State’s “exclusive domin-
ion and control.” See N.C. Gen. Stat. § 121-
22; see also 43 U.S.C. § 2105(c). In 1998,
Intersal and the Department of Natural
and Cultural Resources of North Carolina
entered into a 15-year salvage agreement.
Following execution of the salvage agree-
ment, Intersal hired Allen to be the exclu-

1. Allen refers to N.C. Gen. Stat. § 121-25(b) in
these proceedings as ‘“‘Blackbeard’s Law.” At
the time of its enactment, § 121-25(b) provid-
ed as follows:

All photographs, video recordings, or other
documentary materials of a derelict vessel
or shipwreck or its contents, relics, arti-
facts, or historic materials in the custody of
any agency of North Carolina government

sive videographer for the Revenge recov-
ery project.

It was at this point, according to Allen,
that the North Carolina defendants began
to emulate Blackbeard himself — that is,
they initiated a “concerted campaign of
intentional piracy to steal Allen’s proper-
ty.” See Br. of Appellee 3 (citation modi-
fied). During a multi-year recovery effort
regarding the Revenge, Allen captured vid-
eo footage of the shipwreck and registered
13 copyrights with the United States
Copyright Office. Each of Allen’s copy-
rights covered a specific year’s worth of
videos.

Allen asserts that he first discovered
acts of copyright infringement by the
North Carolina defendants in 2013, when
his protected work was uploaded to a
state-operated YouTube channel and onto
other social media platforms. Allen then
approached the North Carolina defendants
with his concerns, and the parties settled
their differences. That resolution soon
soured, however, and Allen alleges that the
North Carolina defendants continued to
improperly use his video footage online, as
well as in a newsletter about the State’s
Maritime Museum. Allen also asserts that
the North Carolina defendants devised and
executed a plan to infringe on his copy-
rights shortly thereafter, and did so specif-
ically by enacting legislation in 2015. That
legislation was passed by the North Car-
olina General Assembly and signed into
law by the Governor. It was then codified
as N.C. Gen. Stat. § 121-25(b) (2015).! Al-
len has characterized § 121-25(b) as specif-

or its subdivisions shall be a public record
pursuant to G.S. 132-1. There shall be no
limitation on the use of or no requirement
to alter any such photograph, video record-
ings, or other documentary material, and
any such provision in any agreement, per-
mit, or license shall be void and unenforce-
able as a matter of public policy.
See N.C. Gen. Stat. § 121-25(b) (2015).
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ically targeting his work and authorizing
the North Carolina defendants to infringe
on his copyrights, without limitation.

B.
1.

As recited earlier, Allen initiated this
lawsuit in the Eastern District of North
Carolina in 2015. By amended complaint
filed in March 2016, Allen alleged three
claims that are relevant here. See Allen v.
McCrory, No. 5:15-¢v-00627 (E.D.N.C.
Mar. 7, 2016), ECF No. 12 (the “2016
Complaint”).2 In Count I, Allen sought a
declaratory judgment that § 121-25(b), the
so-called “Blackbeard’s Law” enacted in
North Carolina, was preempted by a fed-
eral statute — that is, the Copyright Act,
17 U.S.C. § 101 et seq. In Count II, Allen
sought damages and injunctive relief for
the alleged copyright infringement.

In Count III, Allen alleged a civil rights
claim under 42 U.S.C. § 1983, specifying
two constitutional violations. Allen first al-
leged that the 2015 enactment of N.C.
Gen. Stat. § 121-25(b) constituted an un-
constitutional taking of Allen’s property, in
contravention of the Takings Clause of the
Fifth Amendment. Second, Count III spec-
ified that such conduct also violated Allen’s
rights under the Due Process Clause of
the Fourteenth Amendment. In addition to
the North Carolina defendants, Allen sued
a nonprofit non-governmental entity called
the Friends of Queen Anne’s Revenge (the
“Friends of QAR”), alleging that it had
participated in the infringement activities
of the North Carolina defendants.

2.

In May 2016, the North Carolina defen-
dants moved to dismiss the 2016 Com-

2. The 2016 Complaint alleged two other
counts, for unfair and deceptive trade prac-
tices, and for civil conspiracy. Those claims
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plaint, claiming Eleventh Amendment sov-
ereign immunity on behalf of the North
Carolina entities and officials sued in their
official capacities, and claiming both quali-
fied and legislative immunity as to each
and every North Carolina official sued in
an individual capacity. A basis for the
North Carolina defendants’ sovereign im-
munity claim was that § 511 of the Copy-
right Remedy Clarification Act of 1990
(the “CRCA”) — which specified a legisla-
tive intent to abrogate state sovereign im-
munity for copyright claims — was not a
valid exercise of congressional power, ren-
dering § 511’s purported immunity abroga-
tion unconstitutional. See 17 U.S.C.
§ 511(a) (declaring abrogation of state sov-
ereign immunity from copyright claims).

3.

By Order of March 23, 2017, the district
court granted the North Carolina defen-
dants’ motion to dismiss in part. Specifical-
ly, the Order dismissed nearly all of Al-
len’s claims alleged in the 2016 Complaint,
excepting Counts I and II. In so ruling,
the court determined that Congress, in
enacting the CRCA, had validly exercised
its authority to abrogate state sovereign
immunity. As a result, the court denied the
North Carolina defendants’ immunity
claims on Counts I and II. See Allen v.
Cooper, No. 5:15-¢v-00627 (E.D.N.C. Mar.
23, 2017), ECF No. 69 (the “2017 Ruling”).
In dismissing Count III, however, the
court decided that it was constrained, by
Fourth Circuit precedent, to conclude that
Allen’s “takings claims brought under
§ 1983 are barred by the Eleventh Amend-
ment when North Carolina courts are
available for such a claim to be brought.”

were dismissed by the district court in 2017
on sovereign immunity grounds. Neither are
at issue in this appeal.
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Id. at 18 (citing Hutto v. S.C. Ret. Sys., 773
F.3d 536, 552 (4th Cir. 2014)).

4.

As mentioned earlier, the North Car-
olina defendants pursued a collateral order
appeal of the district court’s 2017 Ruling
on Counts I and II to our Court. Allen
cross-appealed, challenging the court’s rul-
ings regarding the dismissal of the Count
IIT takings claim, to the extent that claim
alleged violations of Fourteenth Amend-
ment due process.

In our comprehensive 2018 Decision —
authored by our colleague Judge Niemey-
er — we ruled that Congress had not
validly abrogated State sovereign immuni-
ty when it adopted the CRCA. See Allen v.
Cooper, 895 F.3d 337, 3563 (4th Cir. 2018)
(“IW]e conclude that the [CRCA’s] whole-
sale abrogation of sovereign immunity for
claims of copyright infringement is grossly
disproportionate to the relevant injury un-
der the Fourteenth Amendment ....”).
Our 2018 Decision also ruled that the
claims of qualified and legislative immunity
by the North Carolina defendants collec-
tively barred all claims against those sued
in their individual capacities. Id. at 356-58.

The 2018 Decision thus reversed the
2017 Ruling and remanded to the district
court for a dismissal of each of the North
Carolina defendants from Allen’s lawsuit.
As a result, the Friends of QAR was the
only defendant remaining in the litigation.
Allen filed a petition for certiorari in Janu-
ary 2019, requesting the Supreme Court to
determine whether Congress had validly
abrogated state sovereign immunity from
copyright infringement claims when the
CRCA was enacted.

3. In his petition for certiorari, Allen did not
seek review of any of the qualified or legisla-

5.

In June 2019, the Supreme Court grant-
ed Allen’s petition for certiorari and heard
and considered the merits of our 2018
Decision concerning sovereign immunity.
Writing for the Court, Justice Kagan ex-
plained and ruled that state sovereign im-
munity had not been validly abrogated by
the CRCA.? See Allen v. Cooper, 589 U.S.
248, 266-67, 140 S.Ct. 994, 206 L.Ed.2d 291
(2020) (recognizing that CRCA was de-
signed to provide uniform remedy for stat-
utory infringement “rather than to redress
or prevent unconstitutional conduct”). Ac-
cordingly, Judge Niemeyer’s 2018 Decision
was affirmed. Id. at 267, 140 S.Ct. 994
(declaring that “we affirm the judgment
below”).

After the Supreme Court’s 2020 decision
affirming our 2018 Decision, Allen settled
his dispute with the sole remaining defen-
dant in the litigation — the Friends of
QAR. As a result, Allen voluntarily dis-
missed his claims against that defendant
with prejudice on August 17, 2020. By all
accounts, Allen’s lawsuit concerning this
entire matter was closed.

C.

1.

But Allen was not ready to give up. On
September 4, 2020, Allen filed in the dis-
trict court for the Eastern District of
North Carolina what he called a “motion
for reconsideration,” relying on Rule
60(b)(6) of the Federal Rules of Civil Pro-
cedure. He requested reconsideration of
the district court’s 2017 Ruling that had
dismissed the § 1983 Fifth Amendment
takings claim alleged in Count III of the
2016 Complaint. Allen therein also moved
to amend his dismissed complaint to “even
more clearly set out the facts supporting

tive immunity rulings that were made in our
2018 Decision.
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his cause of action,” and to authorize a new
theory for abrogation of sovereign immuni-
ty. See J.A. 58.* That new theory concern-
ing sovereign immunity was predicated on
United States v. Georgia, 546 U.S. 151, 126
S.Ct. 877, 163 L.Ed.2d 650 (2006), a Su-
preme Court decision that — 14 years
before Allen’s motion for reconsidera-
tion — had adopted the proposition that
Congress has “authority to abrogate sover-
eign immunity for claims arising from
state conduct that amounts to an actual
violation of the Fourteenth Amendment’s
substantive guarantees.” See Allen, 895
F.3d at 349 (citing Georgia, 546 U.S. at
158, 126 S.Ct. 877 (2006)).

2.

In August 2021, the district court grant-
ed Allen’s reconsideration motion. Prior to
analyzing the merits of the motion, the
2021 Decision recognized that Allen filed
his motion “pursuant to Rule 60 of the
Federal Rules of Civil Procedure.” See
2021 Decision 4. But it then declared that
Rule 60 was “not applicable,” because the
2017 Ruling “dismissed only some of the
defendants and some of the claims.” Id. at
5-6 (reciting that “[r]ather than deny the
motion because it cites to Rule 60(b), the
Court will construe [Allen’s] Rule 60(b)
motion as a Rule 54(b) motion to reconsid-
er”).

When considering whether Allen’s re-
consideration motion was timely, however,
the 2021 Decision relied on Rule 60(b).
Although the motion had been filed more
than three years after the 2017 Ruling, the
district court noted that due to the time
lapse caused by the Fourth Circuit and
Supreme Court appeals, there was only an
82-day delay between the 2020 Supreme
Court Decision and Allen’s motion, which

4. Citations herein to “J.A. " refer to the
contents of the Joint Appendix filed by the
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was deemed, in the view of the court,
“reasonably timely.” See 2021 Decision 7-8
(citing Fed. R. Civ. P. 60(b)).

The 2021 Decision next addressed the
merits of Allen’s Rule 60(b) motion and
ruled that a 2019 Supreme Court decision,
Knick v. Township of Scott, Pennsylvania,
588 U.S. 180, 139 S.Ct. 2162, 204 L.Ed.2d
558 (2019), had implicitly overruled the
Fourth Circuit precedent that the district
court had relied on in its 2017 Ruling. In
that regard, the 2021 Decision declared
that the district court’s 2017 dismissal of
the § 1983 Fifth Amendment takings claim
in Count IIT of the 2016 Complaint was
flawed. The 2021 Decision thus ruled that
reconsideration was proper “under either
Rule 54(b) or Rule 60(b)” due to a “change
in decisional law,” and that Count III was
“no longer dismissed” from the then-con-
cluded litigation. See 2021 Decision 21.

Having thereby revived the Count III
Fifth Amendment takings claim, the 2021
Decision turned to Allen’s request for per-
mission to allege a new theory of abroga-
tion of sovereign immunity, predicated on
the Supreme Court’s 2006 Georgia deci-
sion. That “new” theory would purportedly
allow Allen to pursue his copyright in-
fringement claims and the resulting consti-
tutional violations that had been dismissed
by our Court’s 2018 Decision and the 2020
Supreme Court Decision. But instead of
analyzing the Georgia-based request under
Rule 60(b)(6) — again, the Rule that Allen
had invoked in his reconsideration mo-
tion — the district court again turned to
Rule 54(b) and stated that “reconsideration
of its previous order of dismissal is appro-
priate in this case under the Rule 54(b)
standard.” See 2021 Decision 22.

parties in this appeal.
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The 2021 Decision then concluded that
the district court’s “reconsideration” of Al-
len’s copyright infringement and Four-
teenth Amendment claims against the
North Carolina defendants was proper be-
cause the district court had previously
ruled that the CRCA was a valid prophy-
lactic abrogation of state sovereign immu-
nity, and the court had “never considered
whether [Allen has] a valid claim for abro-
gation under Georgia.” See 2021 Decision
22. And it proclaimed that the district
court had “never expressly closed the door
to a valid claim of case-by-case abrogation
under Georgia,” and that the Fourth Cir-
cuit and the Supreme Court also “passed
on the Georgia issue.” Id.

Finally, in response to the North Car-
olina defendants’ contentions that Allen’s
Georgia theory failed on its merits in any
event, the 2021 Decision relied on Rule
15(a)(2) of the Federal Rules of Civil Pro-
cedure and recognized that leave to amend
a complaint may be “freely given when
justice requires.” See 2021 Decision 24.
The district court thus granted Allen leave
to amend because “Georgia serves as a
valid basis for [Allen] to bring [his] consti-
tutional claims,” and it determined that
such leave was proper in order to give
Allen an opportunity to “buttress [his] alle-
gations of ‘a modern form of piracy’” by
the North Carolina defendants. Id. (quot-
ing Allen, 589 U.S. at 252, 140 S.Ct. 994).

3.

In September 2021, the North Carolina
defendants noticed an appeal to our Court,
seeking therein a review of the 2021 Deci-
sion that had reinstated Allen’s lawsuit and
granted Allen leave to amend his 2016
Complaint to allege his Georgia theory.
Allen responded with a motion to dismiss
the appeal for lack of jurisdiction. In Octo-
ber 2022, we granted Allen’s motion to
dismiss by ruling that the 2021 Decision

was neither an appealable final decision,
nor an appealable interlocutory order. See
Allen v. Cooper, No. 21-2040, 2022 WL
19226124 (4th Cir. Oct. 14, 2022), ECF No.
27.

D.

1.

In February 2023, Allen filed a second
amended complaint in the district court,
alleging therein a garden variety of claims.
See Allen v. Cooper, No. 5:15-cv-00627
(E.D.N.C. Feb. 8, 2023), ECF No. 134 (the
“2023 Amended Complaint”). In April
2023, the North Carolina defendants
moved to strike a major portion of the
2023 Amended Complaint under Rule 12(f)
of the Federal Rules of Civil Procedure,
maintaining that most of the Amended
Complaint substantially exceeded the
bounds authorized by the 2021 Decision.
By that same motion, the North Carolina
defendants again moved to dismiss all non-
stricken allegations of the 2023 Amended
Complaint on their sovereign immunity
claims, pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure.

2.

Stemming inherently from the district
court’s 2021 Decision authorizing Allen to
reopen this litigation and amend his com-
plaint, the court in 2024 entered an order
that is relevant here: the 2024 Ruling ana-
lyzing the North Carolina defendants’ mo-
tion to dismiss. In its 2024 Ruling, the
district court recognized that “much of the
Second Amended Complaint [went] far be-
yond the Court’s instructions” in the 2021
Decision. See 2024 Ruling 2 (citation modi-
fied). The 2024 Ruling explained that the
2021 Decision was clear, in that it only
authorized “Allen’s direct takings claim [al-
leged in Count IIT of the 2016 Complaint]
and his Georgia claims” to proceed. Id. at
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13. The 2024 Ruling therefore struck all
claims that exceeded that mandate without
further discussion. Id. at 13-14.%

The district court’s 2024 Ruling then
characterized two counts of the 2023
Amended Complaint — that is, Counts III
and IV — to be takings claims that arose
under the Takings Clause of the Fifth
Amendment. The 2024 Ruling also dis-
missed those claims, however, as barred by
Eleventh Amendment sovereign immunity.
See 2024 Ruling 21-22 (discussing Zito v.
N.C. Coastal Res. Comm™, 8 F.4th 281,
286-88 (4th Cir. 2021), which declared that
“Knick did not undermine Hutto, where
this Court held sovereign immunity to bar
a takings claim against a State in federal
court if state courts remain open to adjudi-
cating the claim”).®

The 2024 Ruling then turned to Allen’s
Georgia theory and stated that Georgia
was “linked inextricably” to Count I of the
2023 Amended Complaint — the only sur-
viving claim remaining before the district
court — which had alleged copyright in-
fringement, in contravention of 17 U.S.C.
§ 501 et seq., against the North Carolina
defendants in their official capacities. See
2024 Ruling 13-14. The 2024 Ruling ad-
dressed, therefore, whether the North
Carolina defendants’ copyright infringe-
ment activities constituted a denial of
Fourteenth Amendment procedural due
process. That is, it assessed whether sov-
ereign immunity had been abrogated un-
der a case-by-case theory of abrogation,
predicated on the Supreme Court’s 2006
decision in United States v. Georgia, 546
U.S. 151, 158, 126 S.Ct. 877, 163 L.Ed.2d
650 (2006) (ruling that Congress has ple-
nary authority to abrogate sovereign im-

5. Allen did not cross-appeal in connection
with the 2024 Ruling, to the extent it afforded
the North Carolina defendants relief under
Rule 12(f). Accordingly, we need not address
that aspect of the 2024 Ruling in further de-
tail.
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munity on an as-applied basis for claim
arising from state conduct that “actually”
violates the Fourteenth Amendment). To
that end, the 2024 Ruling recited that the
district court had to consider “whether
Allen states claims for copyright infringe-
ment and [whether] that same conduct
also violates the Fourteenth Amendment.”
See 2024 Ruling 28.

Rejecting the North Carolina defen-
dants’ copyright defenses, the 2024 Ruling
determined that Allen had properly al-
leged — under the Georgia theory — will-
ful or intentional copyright infringement,
as well as a Fourteenth Amendment viola-
tion. The court recited that the North Car-
olina defendants were “in the position to
foresee a deprivation and [they] acted pur-
suant to an established state procedure —
§ 121-25(b) — whose purpose was to de-
prive Allen of his protected interest in his
copyrights.” See 2024 Ruling 41. That is,
the 2024 Ruling concluded that “under
Georgia, [§ 511 of the CRCA] validly abro-
gates the State’s sovereign immunity as-
applied.” Id. at 43. As a result, Count I of
the 2023 Amended Complaint — alleging
copyright infringement and a related deni-
al of Fourteenth Amendment due process
pursuant to Allen’s Georgia theory — was
Allen’s sole surviving claim (the “Georgia
copyright infringement due process
claim”).

% ok 3k

On September 30, 2024, the North Car-
olina defendants noticed the appeal that is
now pending before our Court. The defen-
dants therein stated that they appealed
“from those parts of the district court’s

6. The 2024 Ruling also ruled that Allen failed
to allege a Georgia-based Fourteenth Amend-
ment due process violation on a takings theo-
ry. See 2024 Ruling 37.
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[2024 Ruling] that denied defendants’ mo-
tions to dismiss the second amended com-
plaint.” See J.A. 316.

I

Having ascertained and summarized the
factual and procedural background of this
appeal, we turn to the issues which are
raised in these circumstances and the com-
peting contentions of the parties. Three
issues are presented for consideration.

First, we must examine the extent and
bases of our jurisdiction in this appeal,
which was initiated by the North Carolina
defendants following the 2024 Ruling. Sec-
ond, we assess whether and to what extent
we must consider and resolve the conten-
tion of the North Carolina defendants that
the 2021 Decision was fatally flawed. And
third, we will decide whether the challenge
of the North Carolina defendants to the
2024 Ruling of the district court should be
sustained.

III.

Having provided the foregoing overview
of the issues we are obliged to resolve, we
turn to them in that order. Specifically, we
will assess our jurisdiction, consider the
2021 Decision, and then discuss our dispo-
sition of the 2024 Ruling.

A

1.

In assessing the jurisdictional morass
presented here, we will first summarize
the respective positions of the parties. We
indisputably possess jurisdiction over the
2024 Ruling, pursuant to the collateral or-
der doctrine, because that Ruling denied
the North Carolina defendants sovereign
immunity from Allen’s Georgia copyright
infringement due process claim. See Jack-
son Creekk Marine, LLC v. Maryland, 153

F.4th 423, 428 (4th Cir. 2025) (“[T]he deni-
al of a state’s assertion of sovereign immu-
nity may be immediately appealed under
the collateral order doctrine.”).

But the North Carolina defendants con-
tend that, in resolving this appeal, we are
also entitled to review the 2021 Decision of
the district court, pursuant to Rule 3(c)(4)
of the Federal Rules of Appellate Proce-
dure. Specifically, they maintain that the
2021 Decision was an earlier-in-time ruling
that “led up to” and merged into the ap-
pealable 2024 Ruling. See Reply Br. of
Appellant 6-7. The North Carolina defen-
dants argue, in other words, that a denial
of sovereign immunity is a final decision
under 28 U.S.C. § 1291, and therefore that
it is an “appealable order” with which the
2021 Decision must merge. Id. at 14 (rely-
ing on Puerto Rico Aqueduct & Sewer
Auth. v. Metcalf & Eddy, Inc., 506 U.S.
139, 141, 113 S.Ct. 684, 121 L.Ed.2d 605
(1993)); see also Lee-Thomas v. Prince
George’s Cnty. Pub. Schs., 666 F.3d 244,
247 (4th Cir. 2012) (“We possess jurisdic-
tion under the collateral order doctrine to
review a denial of Eleventh Amendment
immunity, in that such a ruling is deemed
a final decision under 28 U.S.C. § 1291.”).

Allen, on the other hand, contends that
our jurisdiction in this appeal is limited to
the 2024 Ruling only. Allen asserts that
the authorities relied upon by the North
Carolina defendants for their merger ar-
gument involve appeals that arise from
traditional final judgment rulings, such as
summary judgments, rather than collateral
orders that are appealable because they
are final decisions within the meaning of
§ 1291, such as an order — like the 2024
Ruling — denying sovereign immunity.
See Jenkins v. Woodard, 109 F.4th 242,
246-47 (4th Cir. 2024) (merging order
granting summary judgment with earlier
orders denying requests for appointment
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of counsel and additional time for discov-
ery).

To be sure, Rule 3(c)(4) of the Appellate
Rules provides that a “notice of appeal
encompasses all orders that, for purposes
of appeal, merge into the designated judg-
ment or appealable order.” See Fed. R.
App. P. 3(c)4). But our Court has appar-
ently never applied Rule 3(c)(4) to merge
and confer appellate jurisdiction over an
earlier interlocutory order, such as the
2021 Decision, with an appealable collater-
al order denying a claim of sovereign im-
munity, or any other type of immunity.

In these circumstances, we are content
to leave for another day the North Car-
olina defendants’ Rule 3 merger conten-
tion. And that is because we are satisfied
that we possess what is called pendent
appellate jurisdiction over the 2021 Deci-
sion.

2.

[1,2] Pendent appellate jurisdiction is
a “judicially-created, discretionary excep-
tion to the final judgment requirement.”
See Rux v. Republic of Sudan, 461 F.3d
461, 475 (4th Cir. 2006). When an issue is
already properly before a court of appeals,
“[plendent appellate jurisdiction permits
appellate courts to ‘retain the discretion to
review issues that are not otherwise sub-
ject to immediate appeal when such issues
are so interconnected with immediately ap-
pealable issues that they warrant concur-
rent review.” See Nero v. Mosby, 890
F.3d 106, 123 (4th Cir. 2018) (citing Ru,
461 F.3d at 475). Though pendent appel-
late jurisdiction should only be exercised
sparingly, we have recognized that it may
be utilized “(1) when an issue is inextrica-
bly intertwined with a question that is the
proper subject of an immediate appeal; or
(2) when review of a jurisdictionally insuf-
ficient issue is necessary to ensure mean-
ingful review of an immediately appealable
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issue.” See Scott v. Fam. Dollar Stores,
Inc., 733 F.3d 105, 111 (4th Cir. 2013)
(citation modified); see also Swint .
Chambers Cnty. Comm™n, 514 U.S. 35, 49-
50, 115 S.Ct. 1203, 131 L.Ed.2d 60 (1995)
(cautioning against “a rule loosely allowing
pendent appellate jurisdiction”).

[3] As to the first situation, separate
issues are “inextricably intertwined” when
“the same specific question will underlie
both the appealable and the non-appeal-
able order, such that resolution of the
question will necessarily resolve the ap-
peals from both orders at once.” See In-
dus. Servs. Grp., Inc. v. Dobson, 68 F.4th
155, 167 (4th Cir. 2023) (citation modified);
see also Altman v. City of High Point,
N.C., 330 F.3d 194, 207 n.10 (4th Cir. 2003)
(determining that resolution of issue of
whether officers were entitled to qualified
immunity was “inextricably intertwined”
with issue of whether municipality could be
held liable because the immunity issue
“fully resolve[d]” the municipality’s liabili-
ty). We have thus exercised pendent appel-
late jurisdiction when an earlier, non-im-
mediately appealable order “is inextricably
linked to the outcome of the” appealable
issue. See Hinson v. Norwest Fin. S.C.,
Inc., 239 F.3d 611, 615 (4th Cir. 2001).

[4] As to the second scenario, an issue
is “necessary to ensure meaningful review
if resolution of the appealable issue neces-
sarily resolves the non-appealable issue or
where review of the non-appealable issue
is necessary to ensure meaningful review
of the appealable one.” See Scott, 733 F.3d
at 111 (citation modified). Our Court has
utilized this alternative when orders at
issue have been “so interconnected” that
they had to be reviewed concurrently. See
Elegant Massage, LLC v. State Farm
Mut. Auto. Inc. Co., 95 F.4th 181, 188-89
(4th Cir. 2024) (exercising pendent appel-
late jurisdiction over non-appealable order
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because “threshold merits question” ad-
dressed therein was “integral” to ruling in
appealable order).

3.

[5]1 The circumstances of this collateral
order appeal from the 2024 Ruling warrant
the exercise of our discretion to review the
2021 Decision under either prong of the
pendent jurisdiction analysis. See Ealy v.
Pinkerton Gov't Servs., Inc., 514 Fed.
App’x 299, 309 (4th Cir. 2013) (“But the
two potential pendent jurisdiction scenar-
ios set forth in Swint are not always so
eagily distinguished.”). Put succinctly, it
would be unworkable for us to rule that we
possess jurisdiction with respect to the
2024 Ruling — which denied the North
Carolina defendants sovereign immuni-
ty — but that we lack jurisdiction concern-
ing the 2021 Decision that made the 2024
Ruling possible.

To be sure, this is not a situation where
the 2021 Decision is merely related to, or
helpful to, an analysis of the 2024 Ruling.
The 2021 Decision is the sole and only
seed thereof. Put differently, the 2021 De-
cision is the necessary foundational pre-
requisite for the appealable 2024 Ruling,
and it is therefore linked inextricably to
our disposition of this appeal. The plain
terms of the 2024 Ruling make that clear,
as they reference the scope of the author-
ized “reconsideration” fixed by the 2021
Decision in analyzing the North Carolina
defendants’ sovereign immunity-based mo-
tion to dismiss. See 2024 Ruling 2 (“Much
of the Second Amended Complaint goes
far beyond the Court’s instructionsl.]”).
The 2021 Decision also made explicit rul-
ings concerning Allen’s Georgia theory,
which is an issue in the North Carolina
defendants’ appeal of the 2024 Ruling. See
2021 Decision 23-24 (determining that al-
leged conduct of North Carolina defen-

dants amounted to both statutory and
constitutional violations, and “[t]herefore,
[Allen] can still use the CRCA as a basis
for [his] Georgia claim”).

On a similar score, the 2021 Decision
was the sole basis for the district court’s
purported authority relative to the 2024
Ruling. See Hendricks v. Bank of Amer-
ica, 408 F.3d 1127, 1134-35 (9th Cir. 2005)
(explaining that pendent appellate jurisdic-
tion may exist “over those questions that
implicate the very power the district court
used to issue the rulings then under con-
sideration”). In this situation, if the court
erred in 2021 in reopening this litigation to
“reconsider” contentions that it never ad-
dressed, it would unequivocally have no
authority to analyze and resolve the North
Carolina defendants’ Eleventh Amendment
sovereign immunity claims before us to-
day.

The foregoing concerns are especially
ripe here, because our Court and the Su-
preme Court have each determined at
least six years ago that the North Carolina
defendants are entitled to sovereign immu-
nity on Allen’s claims. And in these cir-
cumstances, the 2021 Decision is “so inter-
connected” with the 2024 Ruling “as to
require concurrent review.” See Elegant
Massage, LLC, 95 F.4th at 188. As a re-
sult, we will exercise our discretion to ap-
ply the pendent appellate jurisdiction doc-
trine and also assess the 2021 Decision in
this collateral order appeal from the 2024
Ruling.

B.

1.

Satisfied with the jurisdictional question,
we proceed to assess whether the district
court erred in reopening Allen’s litigation
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in 2021.7 As explained above, on Septem-
ber 4, 2020, Allen moved for reconsidera-
tion in the district court, relying on Rule
60(b)(6) of the Federal Rules of Civil Pro-
cedure, which applies to relief from final
judgments, orders, or proceedings in cer-
tain circumstances. The court, however,
proceeded to a “reconsideration” of Allen’s
copyright and constitutional claims under
Rule 54(b) — a less onerous Rule for
modification of non-final decisions.

[6,71 Of importance here, a district
court’s application of each of those Rules is
reviewed on appeal for abuse of discretion.
See, e.g., Carlson v. Bos. Sci. Corp., 856
F.3d 320, 325 (4th Cir. 2017) (reviewing
54(b) ruling for abuse of discretion); Ai-
kens v. Ingram, 652 F.3d 496, 501 (4th Cir.
2011) (en bane) (reviewing 60(b) ruling for
abuse of discretion). We have recognized
that “a district court abuses its discretion
when it acts in an arbitrary manner, when
it fails to consider judicially-recognized
factors limiting its discretion, or when it
relies on erroneous factual or legal premis-
es.” See Wall v. Rasnick, 42 F.4th 214, 220
(4th Cir. 2022) (citation modified). Notably,
our Court has made clear that “an error of
law is by definition an abuse of discretion,
and such an error is alone grounds for
reversal.” See Wudi Industrial (Shanghat)
Co., Ltd. v. Wong, 70 F.4th 183, 190 (2023)
(citation modified); Pendleton v. Jividen,
96 F.4th 652, 656 (4th Cir. 2024) (“A ruling
that rests on an error of law is necessarily
an abuse of discretion.”).

2.

In this light, we will first evaluate
whether the district court abused its dis-

7. As a threshold matter, we reject Allen’s con-
tention that the North Carolina defendants
waived their objections to the 2021 Decision
by failing to raise them when they appealed
the 2021 Decision in September 2021. Allen
moved to dismiss immediately after the North
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cretion in deciding to apply Rule 54(b) —
rather than Rule 60(b) — to its consider-
ation of Allen’s 2021 motion to revive his
Georgia-based copyright and constitutional
claims. And we are satisfied that the court
erred in that regard. Put simply, Rule
60(b) was the only conceivable — yet nev-
ertheless inadequate — means to reopen
this litigation.

a.

Before explaining that reconsideration of
this litigation was erroneous under Rule
60(b), we will first discuss why it was not
permissible under Rule 54(b) and describe
why the 2021 Decision amounts to an “er-
ror of law” that is “alone grounds for
reversal.” See Wudz, 70 F.4th at 190 (cita-
tion modified). And that is because Rule
54(b) applies to interlocutory, pre-judg-
ment orders, whereas Rule 60(b) governs
final judgments. Rule 54(b) provides, in
relevant part, that

any order or other decision, however
designated, that adjudicates fewer than
all the claims or the rights and liabilities
of fewer than all the parties does not
end the action as to any of the claims or
parties and may be revised at any time
before the entry of a judgment adjudi-
cating all the claims and all the parties’
rights and liabilities.

See Fed. R. Civ. P. 54(b) (emphasis added).
By contrast, and entirely on the other
hand, Rule 60(b) is titled “Grounds for
Relief from a Final Judgment, Order, or
Proceeding.” See Fed. R. Civ. P. 60(b)
(emphasis added).

In addressing Allen’s request in 2021 for
“reinstatement of [his] lawsuit and an op-

Carolina defendants noticed their 2021 ap-
peal. And we granted Allen’s motion and dis-
missed for lack of jurisdiction. See Allen v.
Cooper, No. 21-2040, 2022 WL 19226124 (4th
Cir. Oct. 14, 2022), ECF No. 27.
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portunity to amend [his] complaint” with
respect to his then-dismissed claims that
the North Carolina defendants had violat-
ed the CRCA and the Fourteenth Amend-
ment, the district court ruled that “recon-
sideration of its [2017 Ruling] of dismissal
is appropriate in this case under the Rule
54(b) standard.” See 2021 Decision 21-22.
The court determined that its 2017 Ruling
had not been a final order, because only
some of Allen’s claims against the North
Carolina defendants were dismissed, and a
non-governmental defendant, the Friends
of QAR, remained in the suit. But that
analysis failed to assess the relevant appel-
late procedural history. Taking that histo-
ry into account, there is no doubt that the
2017 Ruling was not an interlocutory order
within the purview of Rule 54(b).

A Dbrief restatement of the procedural
timeline is helpful. The district court ruled
in 2017 that the North Carolina defen-
dants’ sovereign immunity contentions on
Allen’s copyright-based claims had not
been abrogated. We reversed that deci-
sion — ruling in 2018 that the North Car-
olina defendants were immune from Al-
len’s claims. And the district court then
dismissed Allen’s claims against the North
Carolina defendants — pursuant to our
Court’s mandate — on August 24, 2018.

Following the Supreme Court’s affir-
mance of our Court’s 2018 Decision in
2020, Allen dismissed his lawsuit against
the only then-remaining defendant, the
Friends of QAR, on August 17, 2020. With
all parties having been dismissed from the
litigation, as of August 2020, the lawsuit
was no longer in existence, in that all
rights and liabilities between and among
the various parties had been adjudicated
within the meaning of Rule 54(b).

[8] In other words, the district court’s
implementation of our Court’s 2018 man-
date and Allen’s dismissal of the Friends
of QAR in 2020 necessarily had resulted in

a final judgment. There was thus no inter-
locutory order for the district court to seek
to “revise” in 2021. See Fed. R. Civ. P.
54(b); Waetzig v. Halliburton Emnergy
Servs., Inc., 604 U.S. 305, 312, 145 S.Ct.
690, 221 L.Ed.2d 143 (2025) (holding that
even a “voluntary dismissal without preju-
dice is ‘final’ under Rule 60(b)” and that
such a “dismissal is the conclusive and last
filing on the docket, and it completes the
particular lawsuit at issue” (citation modi-
fied)). This litigation — which began in
2015 — was concluded in 2020, and there
was nothing for the district court to do
with respect to Allen’s lawsuit. See Calder-
on v. GEICO Gen. Ins. Co., 754 F.3d 201,
204 (4th Cir. 2014) (“In the ordinary
course a ‘final decision’ is one that ends
the litigation on the merits and leaves
nothing for the court to do but execute the
judgment.” (citation modified)).

The purpose of Rule 54(b) is to allow an
appeal before “the determination of all is-
sues as to all parties” and “before a final
judgment can be had.” See Dickinson v.
Petroleum Conversion Corp., 338 U.S. 507,
511, 70 S.Ct. 322, 94 L.Ed. 299 (1950).
Although the district court’s 2021 actions
might have been proper in 2017, they were
not proper in 2021. The 2021 Decision of
the district court was thus an abuse of its
discretion.

Resisting that straightforward conclu-
sion, however, Allen maintains that he
had obtained leave to file his motion for
reconsideration before he voluntarily dis-
missed the Friends of QAR, and that
there was not a final judgment for Rule
60(b) purposes. But this proposition is
without merit. Despite Allen’s creative
characterizations, Allen’s Rule 60(b)(6)
motion was undeniably filed on September
4, 2020, after he had voluntarily dismissed
the Friends of QAR on August 17, 2020.
Put simply, the briefing schedule estab-
lished by the district court is not the rele-
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vant measurement — the motion itself,
which Allen filed to seek leave to amend
his complaint to again pursue his claims
against the North Carolina defendants, is
what controls. See Fed. R. Civ. P.
41(a)(1)(A)({i) (establishing that voluntary
stipulation of dismissal does not require
court order to become effective); see also
9 Charles A. Wright & Arthur Miller,
Federal Practice and Procedure § 2363, at
270-271 (2d ed. 1995) (explaining that
“voluntary dismissal by stipulation is ef-
fective immediately upon filing and does
not require judicial approval”).

The result of the foregoing analysis is
inevitable: On September 4, 2020, when
Allen filed his motion for reconsidera-
tion — seeking leave to amend his failed
and dismissed complaint — there were no
live claims then pending against any defen-
dant, and this lawsuit had terminated. And
Allen apparently recognized that Rule
60(b) was the only possible avenue for
obtaining reconsideration, as he invoked
that Rule himself. See J.A. 58 (declaring
that Allen “move[s] pursuant to Rule
60(b)(6) for [the district court] to reconsid-
er its Order ... dismissing Count III of
Allen’s amended complaint”); see also J.A.
54 (status report filed by Allen on July 15,
2020 in the district court describing Allen’s
settlement with Friends of Queen Anne’s
Revenge as “the only live issue in the
case”).

b.

We accordingly turn to whether the dis-
triet court abused its discretion on August

8. Specifically, Rule 60(b)’s multiple enumer-
ated reasons for relief, absent its “‘catchall”
provision, include the following:

(1) mistake, inadvertence, surprise, or ex-
cusable neglect;

(2) newly discovered evidence that, with
reasonable diligence, could not have been
discovered in time to move for a new trial
under Rule 59(b);
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18, 2021, by filing its 2021 Decision that
purported to reopen this litigation under
Rule 60(b). See Humphrey v. Humphrey,
434 F.3d 243, 248 (4th Cir. 2006) (“When a
trial court applies the wrong legal test an
appellate court may resolve the case with-
out remanding if the evidence would inevi-
tably produce the same outcome under the
correct standard.” (citation modified)). We
are satisfied that an abuse of discretion
occurred with respect to the 2021 Decision.

i

Rule 60(b) of the Federal Rules of Civil
Procedure authorizes a federal court to
“relieve a party from a final judgment,
order, or proceeding” in certain specific
circumstances, including mistake or excus-
able neglect, newly discovered evidence, or
fraud. See Fed. R. Civ. P. 60(b)(1)-(5) (cita-
tion modified).® Rule 60(b) also contains a
“catchall” provision — in Rule 60(b)(6) —
that a court may apply for “any other
reason that justifies relief.” Id. at 60(b)(6).
The catchall provision of Rule 60(b)(6) is
only to be applied, however, when “the
movant demonstrates extraordinary cir-
cumstances.” See Wells Fargo Bank, N.Z.
v. AMH Roman Two NC, LLC, 859 F.3d
295, 299 (4th Cir. 2017) (citation modified);
Ackermann v. United States, 340 U.S. 193,
199-202, 71 S.Ct. 209, 95 L.Ed. 207 (1950)
(explaining that “extraordinary circum-
stances” are required for Rule 60(b)(6)
relief).

[9] Moreover, “to obtain relief from a
judgment under Rule 60(b), a moving par-

(3) fraud (whether previously called intrin-
sic or extrinsic), misrepresentation, or mis-
conduct by an opposing party;

(4) the judgment is void; [and]

(5) the judgment has been satisfied, re-
leased, or discharged; it is based on an
earlier judgment that has been reversed or
vacated; or applying it prospectively is no
longer equitable[.]

See Fed. R. Civ. P. 60(b)(1)-(5).
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ty must first show (1) that the motion is
timely, (2) that he has a meritorious claim
or defense, and (3) that the opposing party
will not suffer unfair prejudice if the judg-
ment is set aside.” See United States v.
Welsh, 879 F.3d 530, 533 (4th Cir. 2018).
Of especial relevance here, “if the reason
asserted for the Rule 60(b)(6) motion could
have been addressed on appeal from the
judgment, we have denied the motion as
merely an inappropriate substitute for an
appeal.” See Aikens, 6562 F.3d at 501; Do-
well v. State Farm Fire & Cas. Auto. Ins.
Co., 993 F.2d 46, 48 (4th Cir. 1993) (ex-
plaining that “voluntary, deliberate, free,
untrammeled choice” not to appeal judg-
ment or order will not provide basis for
Rule 60(b)(6) relief (citing Ackermann, 340
U.S. at 200, 71 S.Ct. 209)).

ii.

In the present situation, Allen moved for
reconsideration under Rule 60(b)(6) and
has made no assertion that his request for
reconsideration fits into any of the five
other enumerated scenarios in Rule
60(b)(1) through (5). Nor could he. The
Georgia decision had been established Su-
preme Court precedent since 2006, that is,
for approximately 14 years at the time
Allen filed his Rule 60(b) motion. We must
therefore decide whether Allen has shown
that there were “extraordinary circum-
stances” — which must exist in order to
invoke the “catchall” provision of Rule
60(b)(6) — sufficient to allow him to re-
open this litigation in 2021 and amend his
complaint to reallege previously-dismissed
claims under an afterthought theory. The
answer to that question is strikingly sim-
ple: no such circumstances existed here,

9. We observe that the 2021 Decision’s asser-
tion that the Fourth Circuit “passed’” on the
Georgia issue is belied by our 2018 Decision.
See Allen v. Cooper, 895 F.3d 337, 349 (4th
Cir. 2018) (citing to Georgia and declaring

and the district court’s ruling is thus an
erroneous abuse of discretion.

In that regard, the crux of the district
court’s reasoning in its 2021 Decision for
reopening this litigation and authorizing
Allen to pursue his 2006 Georgia theory of
liability is that, because the district court
had previously determined that the CRCA
was valid prophylactic abrogation, “it nev-
er considered whether [Allen has] a valid
claim for abrogation under Georgia.” See
2021 Decision 22. The court explained that
it

never expressly closed the door to a

valid claim of case-by-case abrogation

under Georgia. Because this Court, the

Fourth Circuit, and the Supreme Court

all passed on the Georgia issue, it is

appropriate to consider this claim for
case-by-case abrogation following the

Supreme Court’s decision rejecting the

CRCA as a valid prophylactic statute.

Id.?

[10] The district court’s explanation in
the 2021 Decision is fatally flawed for mul-
tiple reasons. First, and perhaps most crit-
ically, the Georgia decision had been “on
the books” since 2006 — 10 years before
Allen had even filed his 2016 Complaint.
See United States v. Georgia, 546 U.S. 151,
126 S.Ct. 877, 163 L.Ed.2d 650 (2006).
Allen had never alleged a Georgia theory,
and he had neither raised nor pursued a
Georgia-based contention before this
Court in the 2018 appeal. Critically, Allen
did not argue a Georgia theory in the
Supreme Court after our Court disposed
of his prophylactic abrogation theory. And
that fact is important, because the Georgia
Court itself had granted a remand for the
lower courts to assess whether as-applied

that “Congress has plenary authority to abro-
gate sovereign immunity for claims arising
from state conduct that amounts to an actual
violation of the Fourteenth Amendment’s sub-
stantive guarantees”).
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abrogation could be a viable alternative for
the claims.

Second, neither Allen nor the district
court has presented any explanation of
how Allen’s failure to pursue an estab-
lished legal theory — such as that created
by Georgia — could ever meet the excep-
tional circumstances requirement of Rule
60(b)(6). See Ommni Outdoor Advert., Inc. v.
Columbia Outdoor Advert., Inc., 974 F.2d
502, 506 (4th Cir. 1992) (“[N]othing in the
federal rules encourages a plaintiff to de-
lay bringing causes of action until the
plaintiff’s ‘better’ claim is resolved.”). And,
in this situation, Allen would need to justi-
fy hauling the North Carolina defendants
back into court concerning claims that
were dismissed years earlier on Eleventh
Amendment sovereign immunity grounds.
Put simply, we agree with the North Car-
olina defendants that the prejudice to
them from Allen’s delay in pursuing his
Georgia theory is “manifest.” See Br. of
Appellant 35.

Third, the 2021 Decision was fatally
flawed for yet another reason. That is, the
district court bypassed the second and
third prongs of the Rule 60(b) analysis —
i.e., that the movant must establish that he
has a meritorious claim or defense and
that the opposing party will not suffer
unfair prejudice — in a handful of sen-
tences from its 2021 Decision, which per-
plexingly collapsed Allen’s Rule 60(b)(6)
and Rule 15(a) burdens:

Defendant argues that [Allen’s] Georgia

argument fails on the merits. However,

[Allen] seek(s] an opportunity to amend

to allege more facts to buttress the alle-

gations of taking without due process,
intentional infringements, and those re-
sponsible. Rule 15 of the Federal Rules
of Civil Procedure provides that a party
may amend his pleadings with leave of
the court. Fed. R. Civ. P. 15(a)(2). Fur-
ther, Rule 15 directs that leave to amend
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be freely given when justice requires.
Id. “This liberal rule gives effect to the
federal policy in favor of resolving cases
on their merits instead of disposing of
them on technicalities.” Laber v. Har-
vey, 438 F.3d 404, 426 (4th Cir. 2006)
(citing Conley v. Gibson, 355 U.S. 41, 48,
78 S.Ct. 99, 2 L.Ed.2d 80 (1957)).
See 2021 Decision 24 (emphasis added).

[11] Notwithstanding  the  district
court’s faulty analysis, the Supreme Court
has recently confirmed that a movant must
satisfy Rule 60(b)(6)’s standard before a
district court can consider the issue of
whether to grant leave to amend a com-
plaint:

The Rule 60(b)(6) standard does not

change when a party seeks to reopen his

case to amend his complaint. In that
circumstance, satisfaction of Rule

60(b)(6) necessarily precedes any appli-

cation of Rule 15(a).

See BLOM Bank SAL v. Honickman, 605
U.S. 204, 213, 145 S.Ct. 1612, 221 L.Ed.2d
850 (2025); see also Daulatzai v. Mary-
land, 97 F.4th 166, 178 (4th Cir. 2024)
(recognizing that “if a plaintiff seeks to
reopen a case under Rule 60(b) in order to
file an amended complaint, she must satis-
fy one of the Rule 60(b) grounds before a
court may consider her motion to amend”).
The 2021 Decision authorized Allen to re-
open his litigation then and there, and to
demonstrate its merits later, notwithstand-
ing the North Carolina defendants’ objec-
tions. See BLOM Bank SAL, 605 U.S. at
214, 145 S.Ct. 1612 (“What a district court
may not do is what the Second Circuit
demanded here: dilute Rule 60(b)(6)’s
stringent standard by balancing it with
Rule 15(a)’s liberal pleading principles.”
(citation modified)).

Fourth, we cannot accept the 2021 Deci-
sion’s explanation that the belated nature
of Allen’s request to amend and pursue the
Georgia theory prevents an unwarranted
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disposal of a lawsuit on a “technicality.”
See 2021 Decision 24 (citation modified).
On the contrary, it is difficult to imagine
how the restart of this litigation is any-
thing other than a “do-over.” Our Court
has been clear that “although Rule 15(a)
indicates that leave to amend should be
freely given when justice so requires, the
rule does not afford plaintiffs a tool to
engage in the litigation of cases one theory
at a time.” See Ommni Outdoor, 974 F.2d at
506 (citation modified). As our Judge Wil-
kinson cogently explained therein, “trying
cases one claim at a time is both unfair to
the opposing party and inefficient for the
judicial system.” Id. In these circum-
stances, Allen had a full and fair opportu-
nity to raise and litigate his Georgia con-
tentions when he initiated this lawsuit in
2015. But he failed to do so then, in 2018
before our Court, and again in the Su-
preme Court in 2020.

Put simply, the district court abused its
discretion in rendering its 2021 Decision.
We are constrained to reverse each of the
rulings made therein with respect to the
Georgia copyright infringement due pro-
cess claim.!

C.

[12,13] In light of our conclusion that
the 2021 Decision was an abuse of the
distriet court’s discretion, we turn to an
assessment of the 2024 Ruling. On that
score, we are satisfied to vacate as moot
the 2024 Ruling, pursuant to our Court’s
precedent in Norfolk Southern Railway
Co. v. City of Alexandria, 608 F.3d 150
(4th Cir. 2010). As we recognized in 2010
in our Norfolk Southern decision, “[w]e are
always obliged to assure ourselves that a

10. As we have heretofore explained, see supra
Part 1.C.2, the 2021 Decision also authorized
reconsideration of the 2016 Complaint’s
Count III Fifth Amendment takings claim that
was dismissed by the district court in its 2017
Ruling. Because reconsideration of that claim

live dispute exists between the parties at
all stages of litigation.” Id. at 161. To that
end, “[a] dispute is moot when the parties
lack a legally cognizable interest in the
outcome.” Id. (citation modified). And “the
parties lack such an interest when ... our
resolution of an issue could not possibly
have any practical effect on the outcome of
the matter.” Id.; see also Holloway v. City
of Va. Beach, 42 F.4th 266, 275 (4th Cir.
2022) (“Under these well-established moot-
ness principles, federal courts may not
opine on the merits of a case when doing
so would have no practical effect on the
outcome of the matter.” (citation modi-
fied)).

[14] With those well-established princi-
ples in mind, “[t]he customary practice
when a case is rendered moot on appeal is
to vacate the moot aspects of the lower
court’s judgment,” if the mootness “oc-
curred through happenstance, rather than
through the voluntary action of the losing
party.” See Norfolk S., 608 F.3d at 161-62
(citation modified); Goldman v. Brink, 41
F.4th 366, 369 (4th Cir. 2022) (applying
Norfolk Southern precedent to, inter alia,
vacate “unreviewed” constitutional ruling
on Eleventh Amendment sovereign immu-
nity); Palmer v. Liberty Univ., Inc., T2
F.4th 52, 69 (4th Cir. 2023).

[15] In these circumstances, we are of
opinion that a decision on the underlying
merits of the 2024 Ruling “could not possi-
bly have any practical effect on the out-
come of the matter,” given our disposition
today on the 2021 Decision. See Norfolk S.,
608 F.3d at 161. That is, the resolution of
the Eleventh Amendment sovereign immu-
nity issues presented — yet again — in
this matter, vis-a-vis the 2024 Ruling,

was predicated on a perceived change in deci-
sional law — rather than on Allen’s Georgia
theory — and because no party contests the
district court’s dismissal of that claim in its
2024 Ruling, we do not review that ruling.
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would necessarily “result in an advisory
opinion being rendered” on moot constitu-
tional issues. Id. at 162; Goldman, 41 F.4th
at 369. And although a party “may desire
that we render an opinion to satisfy [a]
demand for vindication or curiosity about
who’s in the right and who’s in the wrong”
relative to the Georgia copyright infringe-
ment due process claim, “we may only
decide cases that matter in the real world.”
See Norfolk S., 608 F.3d at 161 (citation
modified).

IV.

Pursuant to the foregoing, we are con-
strained to reverse the 2021 Decision and
vacate as moot — and hold for naught —
the 2024 Ruling, as well as all rulings of
the district court subsequent to the 2021
Decision. Consistent therewith, we remand
with directions to close this litigation by
dismissing the North Carolina defendants
and all claims lodged and pending against
them herein, with prejudice.

REVERSED IN PART, VACATED IN
PART, AND REMANDED WITH DI-
RECTIONS
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ORDER

The petition for rehearing en banc was circulated to the full court. No judge
requested a poll under Fed. R. App. P. 40. The court denies the petition for
rehearing en banc.

For the Court

/s/ Nwamaka Anowi, Clerk
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