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Before ROSENBAUM, BRANCH, and GRANT, Eircuit]udges_
BRANCH, |., Circuit Judge:

Jimmy Davis, |r., an Alabama prisoner sentenced to death
for the 1993 murder of johnny Hazle during a gas station robbery,
appeals the district court’s denial of his 28 U.S.C. § 2254 federal
habeas petition. Before us are Davis's arguments that the state
court unreasonably applied Strickland v. Washington, 466 LS. 668
{1984), in denying his claim that trial counsel rendered ineffective
assistance in the penalty phase of his capital trial by (1) failing to
investigate and present mitigating evidence of childhood abuse;
and {2} Faliing to investigate and present mitgating evidence of the
circumstances of his prior conviction for third-degree robbery .
After careful consideration and with the benefit of oral argument,

we affirm the denial of Davis’s habeas petition.

' Davis sought a certificate of appealability ("COA™) in this Court on several
issucs. We granted Davis a COA on only the two issues specified above.
Importantly, in his § 2254 petition, Davis raised claims that his tral counsel
rendered constitutionally ineffective assistance in the penalty phase by failing
to secure mental health testimony and to obtain mitigation evidence relating
to mental and psychological dysfunction and brain damage. The district court
denied these claims on the merits and denied a COA. And Davis did not seek
a COMA on these claims in this Court. Yet in his brief, he discusses the mental
health and brain damage evidence at length. As this testimony is unrelated to
the claims upon which we granted a COA and beyond the scope of the COA,
we do not consider it. See Murray v. United States, 145 F.3d 1249, 1251 {11th
Cir. 1998} {explaining that "appellate review is imited to the issues specified
in the COA™).
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L Background
A. The Crime and Guilt Phase of Trial

Following the March 1993 murder of J[ohnny Hazle during a
gas station robbery in Anniston, Alabama, an Alabama grand jury
indicted Davis for the capiral offense of murder committed during
a robbery in the first degree or an attempt thereof. See Ala. Code
§ 13A-5-40(a)(2} (1975). The trial court appointed Steve Giddens to
represent Davis at trial on April @, 1983, Giddens had been a
criminal defense solo practitioner in Alabama since 1986, but he
had worked on only one capital case previously. Giddens
requested that co-counsel be appointed. and the trial court
appointed Jonathan Adams. The case went to trial eight months

later in December 1993,

The Alabama Court of Criminal ﬂppeals summarized the

facts of Davis's case as follows:

The state’s evidence showed that on March 17, 1993,
[ Davis], ﬂlphunsu Phillips, and Terrance Phillips
made plans to rob the Direct Oil Station, a gasoline
service station in Anniston. According to the plan,
[Davis|, who possessed a .25 caliber semiautomatic
pistol, would point the pistol at the station operator,
Alphonso would grab the money, and Terrance
would act as a lookout. The state’s evidence
supportjed| the conclusion that [Davis| was the
principal actor in the conspiracy. He conceived the
idea to rob the station and he recruited the others to
help him. As the trio approached the station,
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Terrance changed his mind, abandoned the
conspiracy, and walked away. Alphonso and | Davis|
approached the station; [Davis| confronted the
operator, Johnny Hazle, in the doorway of the
station, pointed the pistol at him, and said, "Give it
up, fuck-n[*****].” [Davis| almost immediately fired
two shots from the pistol, which struck Hazle in the
chest and abdomen. Terrance testified that he was
about a block from the station, walking toward his
home, when he heard two or three shots fired. Afrer
the shooting, [Davis| and Alphonso ran from the
scene, Hazle died from these wounds shortly
thereatter. Three empty .25 caliber shell casings were
recovered at the scene, and two bullets of the same
caliber were recovered trom Hazle's body. The pisml
was subsequently recovered. The ballistics evidence
showed that the two bullets recovered from Hazle's
body and the three empty shell casings found at the
scene had been fired from [ Davis's| pistol.

Davis v. State, 718 So, 2d 1148, 1155 (Ala. Crim. App. 1995). Both
Alphonso and Terrance pleaded guilty to conspiracy to commit
robbery in the first-degree and testified against Davis:® Id.
Alphonso testified that, when they reached the door of the gas
station, Davis "pointed the pistol at Hazle and said, 'Give it up,
fuck-n[*****]"; that Hazle . . . smiled; and that [Davis] shot Hazle

when he smiled.” Id. Similarly, aithn:-ugh Terrance was walking

+ At the time of the murder, Davis was 22 years ald. Terrance was 16, and
Alphonzso was 17,
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home when the mhber:,r occurred, Terrance testitied that Davis
told him after the robbery that:

he had told [Hazle], Give it up. fuck-nl****]. And
then he said the man had smiled or something at him,
laughed or something, And then he said he had shot
and the man had kicked the door. And then he shot
again. . .. And then he said they ran.

Id. (quotations omitted). Other individuals similarly testified that
Davis re]-a}red similar informatdon and told them that he had

robbed the gas station and shot someone. Id,

"[Davis’s| defense strategy consisted mainly of trying to
discredit or to cast doubt upon the testimony of the state’s
witnesses through cross-examination and arguments to the jury
and to the trial court.” Id. at 1156. Specifically,

he artempted to exploit differences as to some details
in their testimony, attempted to persuade the jury
that under the facts it was more likely that Alphonso
did the shooting, argued to the jury and to the trial
court that the facts surrounding the commission of
the crime better fit the elements of the lesser included
offense of felony-murder rather than with the offense
of capital murder, and attempted to cast doubt upon
the veracity of Alphonso, Terrance, and [another
witness | {who was involved with the authorities in an
unrelated case) by emphasizing the deals they had
made with the state for lenient treatment in return for
their testimony.
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Id. at 1156. The jury found Davis guilty of murder committed
during a robbery in the first-degree as charged.

B. The Penalty Phase

Following the guilty wverdict, the court took an
approximately 50-minute recess prior to the start of the penalry
phase.* The State offered two statutory aggravatng circumstances:
(1) that the murder was committed during the commission of a
robbery, and (2} that Davis had a prior conviction involving the use

or threat of violence to a person—a 1952 conviction for Alabama

“When a defendant is convicted of a capital offense in Alabama, the tral court
iz required to conduct a separate sentencing hearing “as soon as practicable
after the defendant is convicted” to determine whether the defendant should
be sentenced to life imprisonment without parole or to death. Ala. Code
$13A-5-45(a). During the hearing, the parties may present evidence of the
existence of any aggravating or mitigating circumstances. [d, § 13A-5-45{c).
After deliberation, the jury weighs the aggravating and mitigating
crcumstances. [d. § 13A-5-46(e). At the time of Davis's trial, Alabama law
provided that if the jury determined that no statutory aggravating
circumstances existed or that one or more aggravating circumstances existed
but did not outweigh the mitigating circumstances, the jury “shall return an
advisory verdict recommending to the trial court thar the penalty be life
imprisonment without parole.” 1d. § 13A-5-da(e)(1)-(2) (1993}, If the jury
determined that one or more stamtory agpravating circumstances
outweighed the mitigating circumstances, it “shall retum an advisory verdict
recommending to the tral court that the penalty be death.” Ll § 13A-5-
da(e} 31 (1993}, Importantly, “[tlhe decision of the jury to return an advisory
verdict recommending a sentence of life imprisonment without parole [had
to] be based on a vote of a majority of the jurors. The decision of the jury o
recommiend a sentence of death [had to be] based on a vore of at least Li
jurors.” Id. & 13A-5-aa0f) (1993,
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third-degree robbery.* The State introduced a certified copy of
Davis's 1992 robbery conviction. The defense then stipulated that
Davis was convicted of third-degree robbery in 1992, and he

received a sentence of a vear and a da:,r- The State then rested.

4 At the time of Davis's sentencing. the following constituted statutory
aggravating circumstances in Alabama:

{1) The capital offense was commutted by a person under
sentence of imprisonment;,

{2) The defendant was previously convicted of another capiral
offense or a felony involving the use or threat of violence wo
the person;

{3) The defendant knowingly created a great sk of death to
MAny persons;

{4) The capital offense was committed while the defendant
was engaged or was an accomplice in the commission of, oran
attermnpt to commit, or flight after committing, or attempting

to commit, rape, robbery, burglary or kidnapping:

{5) The capital offense was committed for the purpose of
avoiding or preventing a lawful arrest or effecting an escape
from custody;

{6) The capital offense was committed for pecuniary gain:

{71 The capital offense was committed to distupt or hinder the
lawful exercise of any governmental function or the
enforcement of laws: or

{8) The capital offense was especially heinous, atrodous or
cruel compared to other capital offenses.

Ala. Code § 13A-5-49 (1994).
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The defense urged the jury to recognize that third-degree
robbery was “the lowest level of robbery” in Alabama and
requested that the jury members "keep [their] minds open” in
recommending a sentence. Davis called three witnesses during the
penalty phase: his mother Lillie Davis, his cousin Andre Sigler, and
a counselor and school psychometrist,’ Annie Storey. Adams
handled the questioning of Lillie and Sigler, and Giddens handled
the questioning of Storey.

Davis's mother, Lillie, testified that she had six children,
Mary Nell, Davis, Hortense, Patricia Ann, Linda, and Angie. Lillie
stated that she and Davis's father were marned, but they EEP':'LI'HIEEI
when Davis was about a year old. Lillie raised Davis and her other

children by herself—there was never a father in the home.

Lillie "started having a little difficulty problem” with Davis
when he was nine. When Davis was 15 years old, she sent Davis
to live with his father in Detroit to keep him away from a "bad
crowd” at school. However, Davis's father died unexpectedly only
a couple of months after Davis moved there, and Davis returned to
Alabama. Lillie explained that when Davis returned home, he
would say that he wished he was with his dad or that he wished she
and his dad had been together. Lillie told the jury that she raised
Davis with "[tlhe best of the knowledge [she| could,” and she

' A psychometrist is someone who “administers intelligence and diagnostic
educational tests to individuals between the ages of two and adult.”
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pleaded with the jury to show mercy and give Davis life without
parole.

On cross-examinarion, when asked to describe what kind of
problems Davis started exhibiting around the age of nine, Lillie
explained that he had "[b]ehavior problems” at school and home.
She elaborated, stating;

Just like he {would| do something in school and he get
suspended or go in the in-house. And then | would
have parents—parent conference with the teachers.
And then at home, when [ say, "Jimmy, clean the
vard,” or either, "Dont go nowhere,” or either,
“Dont do things,” sometimes he do and then
sometimes he don't. And then just sneak away from
the house sometime. And | had problems with him.

She confirmed that Davis’s pmbl&ms were behavioral and that he
did not always obey her. Lillie stated that she "punish|ed| him,”
but she did not elaborate on the methods or frequency of

punishmem_

Between the ages of 15 and 19, she had issues with Davis
“stealing things,” "[s|taying out all night,” or being gone for days at
a time, but never any violent behavior. Davis dropped out of
school at 16 and, once he turned 17, Lillie stated that she could not
control him anymore because she "couldn’t discipline him™ at that
age. Davis moved out at 19, but he visited Lillie weekly. Lillie

confirmed that she never observed Davis with a gun.
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Next, Davis's cousin, Andre Sigler, testified that he is five
vears older than Davis, that he and Davis were “close friends,” and
that they saw each other almost daily untl Sigler enlisted in the
army after he graduated high school. He lost contact with Davis
while he was in the army. Sigler denied any knowledge of Davis
getting into trouble before the instant case, and he did not realize
until the day of trial that Davis was charged with a capital offense.
Sigler did not know about Davis's prior third-degree robbery
conviction from 1992,

Sigler agreed that Davis must be punlshed for the murder,
but he pleaded with the jury to “spare [Davis's| life” because

life in prison is punishment El'tﬂugh for any crime.
And also, 1 think that [Davis] wasnt given the

opportunities that a lot of people are given coming
up. And who knows, maybe in prison he can learn to
adjust, adapt, and get the proper counseling and
things he need|s|. ... | think[Davis| was missing a lot
as he was coming up. People to rely on, people to talk
to, people who could understand him and try and
help him out. A lot of things that we all have had,
more successiul people have had.

Sigler confirmed that, after Davis's father died, there was a
"noticeable difference” in Davis—his appearance and attitude
changed, "he wasn't home very much,” and "[t|here were times
when his mother had . . . problems with him.” Sigler attributed his
own successful path in life-—graduating high school, joining the
military, and being honorably discharged four years later—to the
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fact that he was raised by both of his supportive grandparents. He
attributed Davis's path in lite to the fact that Davis was raised 1:.3,.- a
single parent and did not have a father figure in his life. Sigler stated
he was “sure it would have been different” for Davis if he had “had

better circumsrtances.”

Finally, the defense presented the testimony of Annie
Storey, a certified school psychometrist, who was employed at the
Calhoun-Cleburne Mental Health Center and ata local high school
as a counselor, Storey possessed three master's degrees and a
“double-A certificate in the area of educaton, school psychometry,
guidance and counseling.” At the time of Davis's trial, Storey had
practiced in her field for seven and a half years, had conducted
“[hjundreds™ of intelligence and diagnostic educational tests, and
had testitied in court about those tests.

She testified that she spent about an hour and fifteen
minutes administering the Weschler Adult Intelligence Scale
Revised ("WAIS-R") and the Wide Range Achievement Test
("WRAT") to Davis. On the WAIS-R (an IQ) test), Davis achieved
a verbal score of 82 and a performance scale of 70, resulting in an
overall 1) score of 77. The standard deviation for the test was 15
points. Davis’s 1Q} score of 77 placed him in the bottom sixth
percentile (with the national average 1Q) being berween 85 and
115), meaning Davis was "within the borderline range of
intelligence.”  Storey explained that Davis was funcrioning
between "an individual who is mentally retarded and one who is

low average.” She used the WRAT test to determine Davis's
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academic functionality, and the results revealed that he functioned
at a fifth-grade level. Storey concluded thar Dawis's cumulative

testing results demonstrated thar:

He is borderline in intelligence. He would probably
experience a lot of d'tfﬁcult:.r perﬁ:nrming any task that
required a lot of intellectual performance. His fund
of information is very limited. He does not seem to
be able to determine a lot about social intelligence,
social type responses that he's supposed to make in
his environment. He's easily distracted. [And hijis
visual perceptual motor skills are very limited.

Storey noted that, ona personal level, Davis recngnized one
of Storey's sons from a photograph in her office and identified him
as someone Davis knew at one time. Storey told Davis that her son
graduated from West Point, and "at that point [she| could see some
remaorse in [ Davis|. Sort of like, if you were alluding to the fact that
if [he| could have done something else with [his] life, maybe it
would have been a different route.” Storey also administered “the
MMPL," which was a personality assessment, but the results were

not yet available.

On cross-examination, Storey testified that Davis's lowest
scores on the WAIS-R test were on the subtests that measured
social intelligence. Based on these results, Davis’s ability to know
"when to appropriately handle himself or how to appropriately
handle himself in his environment” would be impaired, but she
could not opine based on the tests administered whether or not

Davis knew right from wrong. Storey confirmed that she did not
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discuss with Davis any details related to his prior third-degree
robbery conviction because she "did not conduct a social history
on him. It was strictly intelligence. That type of thing would come
up in a social history, which [she] did not perform” because it

"wrasn't 1'equested."

In closing arguments, the State emphasized that Davis was
released on the 1992 third-degree robbery conviction only three
short months before the present murder. The Stare expressed
sympathy and compassion for Lillie, stating that she "has done all
that she can do and did all that she [could] do with [Davis].”
Mevertheless, the State argued that, despite her pleas for mercy, the
jury had "to look at the serious nature of the crime,” and that the
aggravating  circumstances  outweighed the  mitgating

Circumstances.

Defense counsel Adams argued for mercy and urged the jury
to recommend life imprisonment without the possibility of parole.

He emphasized that:

[W |e put Lillie Davis up here to show you that Jimmy
Dravis didn't have a typical home that some of us
might have. Not to use as an excuse. Lillie Davis did
the best she could for her minor children. . . . She
raised [Davis| the best she could without a father.

And when he got up to a certain age that she really
couldn’t control him so much, she sent him to his
father. He didn't have a father up till that ime. Not
somebody in the home that probably could really
discipline him and give him exactly what he needed



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024

14

Page: 14 of 170

Opinion of the Court 18-14671

when he needed it. But he stayed with his father rwo
months and some odd da:,-g when his father died. And
he comes back. And he starts li'u.r;'ng with his mother

again.

And you heard, he stayed in rouble. She didn't deny
it. See, it started out little and didn’t get much better,
did it? Until he finally caughr a felony, robbery in the
third degree. And then it didn't get berer; did it?

Until ujﬁmarely it caused the death of another
individual . . . .

The defense argued that, contrary to the State's position, the

"ultimare punishment" would be life imprisonment. 'l‘uming o

Davis's cousin, Sigler, the defense emphasized:

isn't it amazing how two individuals growing up
could turn out so differenty? How [Sigler| could go
on and finish school, get in the military and get out.
And |Davis| can't even finish [school |

See, |Sigler| had the backing that he needed. Maybe
[Davis] didn't. Maybe [Davis| needs to spend the rest
of his life in prison to think about this mistake that he
made. Maybe that is the ultimate punishment in this
case, ..,

So please think about that when you go back. Think
about it. Don't get caught up that he just had [the
third-degree robbery] case in December and he gets
[this robbery | case in March. That sounds bad, | know
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it sounds real bad. Bur reckon why |Davis| travels
down that road?

Defense counsel Giddens followed Adams and urged the jury to
consider Stnrey's test‘imnn:,' cullcernmg Davis's low intnﬂllgence

along with the other testimony presented.

The jury deliberated approximately an hour and returned an
11 to 1 advisory recommendation in favor of the death penalty.»

At the sentencing hearing,” the trial court found that two
statutory aggravating circumstances existed—i1) Davis murdered
Hazle during the commission of a robbery, and {2) Davis had a
prior conviction involving the use or threat of violence to a
person—his 1992 conviction for third-degree robbery. It also
determined that Davis’s age (23) constituted a statutory mitigating

circumstance. The trial court then determined that the

* About 40 minutes into deliberation, the jury submitted the following
question to the trial count: "Can you accept seven for death and five for life?
If mot, what procedure should we go by?™ The tnal court responded, "Mo.
There must be ten votes for a recommendation of death sentence. There must
be at least seven votes for a recommendation of life withour parole. Keep
deliberating.”

* Davis refused to cooperate in the preparation of his presentence investigation
report. Instead, his mother provided a detailed history for the report.

* At the ime of Davis's sentencing. the following constituted statutory

mitigating circumstances in Alabama:

{1) The defendant has no significant history of prior criminal
activity;
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aggravating circumstances “significantly outweigh{ed]” the

mitigating circumstances, and it sentenced Davis to death.

{2) The capital offense was committed while the defendant was
under the mfluence of extreme mental or emobonal
disturbance;

{3) The victim was a participant in the defendant’'s conduct or
consented to it

{4) The defendant was an accomplice in the capital offense
committed by another person and his participation was
relatively minor;

151 The defendant acted under extreme duress or under the

substantial domination of another person;

{6) The capacity of the defendant to appreciate the criminality
of his conduct or to conform his conduct to the requirements
of law was substantiaily impaired; and

{7) The age of the defendant at the time of the crime.

Ala. Code § 13A-5-51 (1994); Further, in addition to the statutory mitigating
circumstances enumerated in § 13A-5-51, the Alabama Code provided for
consideration of non-statutory mitigating circumstances, which included:

any aspect of a defendant’s character or record and any of the
circumistances of the offense that the defendant offers as a basis
for a sentence of life imprisonment without parole instead of
death, and any other relevant mitigating circumstance which
the defendant offers as a basis for a sentence of life
imprisonment without parole instead of death.

i, § 13A-5-52,
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C. Direct Appeal

The Alabama Court of Criminal Appeals affirmed Davis’s
conviction and sentence on direct appeal. Davis, 718 So. 2datr 1148,
Davis peritioned for a writ of certiorari in the Alabama Supreme
Court, which was granted on grounds not relevant to the present
appeal. The Alabama Supreme Court affirmed. Ex parte Davis, 718
So. 2d 1166, 1178 (Ala. 1998). The United States Supreme Court
denied Davis's petition for a writ of certiorari. See Davis v. Alabama,
525 LS. 1179 (1994,

[, State Postconviction Proceedings

Davis, through counsel, filed a state postconviction petition,
pursuant to Alabama Rule of Criminal Procedure 32, raising
numerous claims of ineffective assistance of counsel and trial court
error. But we focus on only the two claims that are the subject of
Davis's COA. First, Davis argued that his trial attorneys were
ineffective during the penalty phase tor failing to obtain readily
available mitigating evidence, which would have showed that
“Davis had been exposed to . . . extensive physical, psychological
and sexual abuse, domestic violence, rejection and abandonment
by [his] mother and father ., .." Second, Davis asserted that his
trial attorneys were ineftective for failing to investigate the
circumstances of his 1992 third-degree rnhber].r conviction, which
would have revealed that the robbery involved a pizza delivery
man, that Davis was a minor participant, and that no weapon was

involved.
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i.  Rule 32 Evidentiary Hearing

The trial court held a fnur-da}r evidentiary hearing on the
Rule 32 pedtion, during which Davis presented evidence and
testimony from the following wimesses in support of his
ineftective-assistance claims: (1) Steve Giddens—one of Davis's
trial counsel; (2) several social workers from the Calhoun County
Department of Human Resources; (3) Cynthia and Betty Jacobs—
family friends; (4) Andre Sigler—Davis’s cousin who testified at his
trial; (5) Mary Davis and Hortense Davis—two of Davis's sisters;
(6) Geneva Davis—Davis's paternal aunt, {7) john Mays—an expert
in capital detense; (8) Jan Vogelsang—a social worker and eXpert in
conducting social histories; and (9) Jadie Boozer—Davis’s counsel
in the pizza robbery case. We discuss each of these witnesses’

testimnny in turn.

Trial counsel Giddens testified that, at the time of his
appointment in April 1993 to Davis's case, he had worked on at
least one other capital murder case. Giddens met with Davis
outside of court proceedings twice before the trial —once in June

and once in November 1993—for about an hour each time.*

* Motably, when asked about the substance of Davis's conversations with
Giddens, Giddens stated that he could not discuss the substance of the
conversations unless Davis wamved attommey-chient privilege, which Davis
declined to do. In fact, the issue of attorney-client privilege came up
repeatedly throughout Giddens’s testimony. The State argued extensively
that Davis was using the privilege as a sword and a shield because "[t]he
analysis of whether or not an attorney is reasonable is largely dependent upon
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Giddens did not recall whether he and Adams requested funds for
a private investigator. He "[did] not believe” he had ever requested
such funds in prior cases, but he stated that he and Adams "did a
lot of preparation” and "a good bit of investigation” themselves. '

Giddens recorded 141.55 hours of work on Davis's case,
which included 49.2 hours of “out of court time” preparing for both
phases of trial and 24.5 out-of-court hours during trial and
preparing for the posttrial sentencing hearing before the judge.
Giddens explained that his time sheet was an accurate reflection of

”an}r signiﬁcant amount of time” he spent wc:r!ﬂ'ug on the case but

what was told to him by the defendant.” In response, Davis argued that there
was no legal authornty that required him to waive privilege and that the State
had to find another way to defend against the ineffective-assistance claims.
During Giddens's cross-examination, the district court ruled that Davis needed
to make a decision regarding waiver, and his postconviction counsel raised a
continuing objection and requested that the court consider the issue of waiver
of attorney-client privilege on a question-by-question basis, and the district
court agreed to proceed on that basis. Davis only waived privilege as to one
conversarion that is unrelated to the claims before this Court.

" The record establishes that the defense did not hire a privare investigaror in
this case, and the dissent makes much of this point. But this fact is irrelevant
to our analysis in this majority opinion because, as we explain further, Davis
failed to show that the state court's determination that he did not suffer
prejudice was an unreasonable application of, or contrary to, federal law. And
failure to establish either Strickland prong is fatal to his claim. Kokal v. Sec’y,
Dep't of Corr., 623 F.3d 1331, 1344 (11th Cir. 20100, For further discussion
concerning counsel s failure to hire a private investigator and how that relates
tor the deficient performance prong of Davis's ineffective-assistance claim, see
Concurring Jp. at 3 n.2.
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that there may have been other five- or ten-minute tasks that he
did not record. The bulk of the hours were recorded in the two
weeks prior to the start of the trial.

Davis did not call his other trial counsel, Jonathan Adams, to
testif}r at the Rule 32 evidentiary hearing. However, the State
stipulated to the admission of Adams’s time sheets, which reflected
that he recorded approximately 152.85 hours spent on Davis's case,
which included 65 hours of "out of court time” preparing for both
phases of trial and an additional 24.5 out-of-court hours during trial
and preparing for the posttrial sentencing hearing before the
judge. ' Giddens testified that he did norbelieve that he and Adams

" During oral argument, the parties disputed the extent of the State’s
stipulation. Davis argued that it was the State’s idea to enter the stipulation,
and that the State stipulated “to what Adams’s testimony would be,” and that
what he did was the same as Giddens. Davis's argument is belied by the

record. Specifically, during the Rule 32 evidentiary hearing, the following
colloquy occurred:

[Daviss counsel Langford]: In an effort to try to speed this
along and not put comulative evidence on, we'ne weighing the
thought of not calling Mr. Adams. And | spoke to [the State]
about whether—if we were willing not to call Mr, Adams if
[the State] would stipulate to the admission of Mr. Adams’s
time sheets. And [the State | told me [it] had no problem doing
that if 1 would make a phone call to Mr. Adams and inquire as
to whether it was his recollection he did any other work that
was not recorded on the time sheets.

And I did make that phone call. And Mr. Adams reported to
me that there was no significant time spent that was not



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024 Page: 21 of 170

18-14671 Opinion of the Court 21

"ever had any discussion of who was lead counsel.” Instead, they
both “got in there and both worked and both tried it.” Indeed,
although Giddens often referred to himself and Adams as "we"”
during his evidentiary hearing testimony, he emphasized
repeatedly that he and Adams did some things together and some
things independently.

Giddens testified that it was his practice to prepare
mitigation for the sentencing phase from the beginning of the case
because “[v]ou have to be prepared” for what will happen if the

recorded on his attorney's fee declaration, which I believe that
statemnent would be consistent. . . .

[The Statel: The state would stipulate that [Adams's|
testimony would have been in this regard as to the ime sheet
the same as Mr. Giddens, in that there may have been some
small five or three minute things that he didn't write down.
But if he did anything of substance or anything that was
significant and ook up a lot of time, it was on that time sheet.

The Court: All right. So stipufated.

Thus, the record confirms that one of Davis's postconviction counse] brought
up the stipulation suggestion, not the State. Furthermore, the State stipulated
to the veracity of Adams's time sheet and that Adams's time sheet—like
Giddens's—was an accurate representation of the substantive time he spent
on the case. In other words, the State stipulated that there was no significant
time spent on the case that was not reflected in the time sheets. However, this
stipulation does not mean that the Stare stipulaced that the work Adams did
was identical to thar of Giddens or thar Adams agreed with Giddens's
testimony about what was done or not done.. Nor would such a stipulation
make any logical sense given that Adams's time sheer indicates that he
recorded more out of cournt time preparing for tral (65 hours) than Giddens
{49 2 howurs), which establishes that Adams did wark that Giddens did not
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jury returns a guilty verdict. As part of the preparation for
sentencing, the defense interviewed Davis's mother and obrained
a court order for Davis’s mental evaluation. When presented with
a brief outine of notes from the defense’s interview with Davis's
mother, Giddens confirmed that the handwriting was Adams’s, but
stated that he did not know what Adams meant by many of the
notes. Giddens explained that he was "not a note taker,” it was not
his practice to take notes, and that he did not “recall making any
notes” of witness interviews in Davis's case.

Giddens knew that Davis had several siblings, but he did not
recall attempting to interview any of Davis's other fa.mii}r members
other than Davis's mother. Giddens did not recall trying to obrain
Davis's school records, but he testtfied that he did not typically
request such records, even in capital cases, Similarly, it was not his
practice to get records from social services, and he did not consider

dn'mg that in Davis’s case.

Giddens explained that, at the sentencing hﬂarlng, it was the
defense’s job to put forth "virtually anything” that could serve as
mitigation, which frequently included purting family members on
the stand to ask for mercy and provide positive testimony to paint
"a picture of the defendant” that the jury may not have seen.
Giddens emphasized that each case is different and no checklist or
"cookie cutter” approach can be used for mitigation. He
acknowledged that "a plea for mercy,” like that made in Davis's
penalty phase, "doesn’t take a lot of preparation.”
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Giddens stated that durlng his approximately 13 years
defending criminal cases, he never put forth evidence of a
defendant’s abuse as a child as mitigation evidence—although he
acknowledged that such evidence was admissible. Furthermore,
Giddens denied knowing that Davis was abused as a child, noting
that neither Davis nor his mother mentioned anything about
abuse. Giddens explained that he did not ask abour abuse because
he had no reason to suspect it. He acknowledged that information
about abuse Davis may have suffered as a child "might” have
affected the jury in mitigation if he had known abourt it.

Giddens confirmed that the only social history he had came
from Davis's mother. Giddens explained that he did not recall
doing any investigation into Davis’s friends because to the best of
Giddens’s knowledge all of Davis’s iriends were in legal trouble and
would not have been able to provide helpful mitigation. He did
not attempt to speak with any of Davis's teachers or past
employers. Giddens did not recall when he met Davis's cousin,
Sigler, or whether Giddens himselt or Adams interviewed Sigler.
He acknowledged it may have been on the day of the penalty
phase.

As for Davis's prior robbery conviction, Giddens testified
that he knew of the conviction and reviewed the conviction record,
but he did not attempt to contact anyone involved with the
robbery case. Giddens explained that he did not do any
investigation into the circumstances of the robbery conviction

because “[tlhe [S)tate offered simply a certfied copy of the
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conviction. Which we don't object to, because you don't want

them to have to put on a witmess to bring out the facts.”

Next, Davis presented testimony from three social workers
from Alabama’s Calhoun County Department of Human
Resources ('DHR"), and several other witmesses in support of his
claim that he suffered physical abuse as a child. The social workers
testified that DHR came into contact with Lillie Davis in 1981 after
a local medical clinic made a suspected child abuse complaint after
the clinic observed some “marks from a whipping™ on Davis’s back
during a routine medical exam. The DHR report also stated that
during this same medical visit another staff member observed
Davis's mother "backhanding him in the face.” And during a prior
visit to the health care facility, Davis’s mother had left an infant
child in the hallway in a carrier unattended, and a staftf member had
to take care of the child.

Davis, who was 10 vears old at the time of the report,
admitted to DHR that he had wet the bed and his mother had
disciplined him with a switch. Social worker Theresa Peebles
observed "25 to 35" marks on Davis's back, and Peebles opined at
the evidentiary hearing that she had "never seen a back that looked
worse than [ Davis's| did.” Lillie never admitted that she made the
marks. The abuse complaint was deemed "founded.” As a resulr,
[DPHR otfered various services for both Lillie and Davis, including
counseling. Lillie declined most of the services, but she agreed to

mental health cuunseling for herselt and Davis.
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Social worker Beverly Boggs testified that she visited Lillie’s
home multiple times and observed that Davis and his siblings
"seemed to [be] overly quiet. | wouldn’t want to say scared, but |
would say maybe overly disciplined. They were just too good to
be children of their age.” Boggs discussed alternative forms of
discipline with Lillie, but Lillie told Boggs, "I'm going to whip and
chastise my children. I just won't do it as hard, as severe.” DHR
did not remove Davis from the home, but Boggs opined at the
evidentiary hearing that DHR “probably should have removed”
him.** The 1981 DHR report was the only documented report of

abuse imrc:hring Davis that was introduced v

Two of Davis’s sisters, Mary and Hortense, ™ testified that
their mother beat them frequently with extension cords, switches,

and belts (including the belt buckle)." These beatings would last

it Similarly, Jan Vogelsang, a clinical social worker who conducted a
binpsychosocial assessment of Davis m preparation for the evidenriary
hearing, testified that the incident involving Davis's back was one of the worst
cases of abuse she had ever seen and stated that Davis should have been
removed from the home. MNotably, notwithstanding the DHR records, Davis's
mother denied any contact with DHR to Vogelsang.

" Vogelsang restified that, when Davis was two vears old, a DHR report was
made suggesting that Davis and Mary had been molested after a doctor
ohserved thar Davis's “penis was bleeding and was swollen.” However, the
alleged molestation was only briefly investigated by DHR and later dropped.

* Both Mary and Hortense testified thar Davis’s rrial counsel did not contact
them, but that they would have testified on his behalf if contacted.

" We note that during oral argument Davis's counsel referenced testimony
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15 to 20 minutes and would often leave "whelp . . . marks that had
blood cozing from them. And they would be so bad . . . they
couldn't take baths.” These marks would be on “[t}heir backs, their
face, their chest, their legs, their butt. Basically all over.” COne time,
Lillie beat Mary with a broom and broke her arm, but Mary lied at
the emergency room and said she fell off her bike.

His sisters further testified that, when Davis was in the
second grade, their mother beat him "with a broom handle across
his head” and this "dented” and "warped his head.”"* However,
Davis's mother did not take him to the doctor. Instead, Davis “put
a skullcap over his head” "untl his head reshaped.” They also
testified that Lillie often whipped Davis for bedwertting and the
whippings continued until he was 14 or 15 years old. Davis never

fi:rught baclk, and the],' never told anyone about the heatings.

According to his sisters, Lillie started “putfting] [ Davis] out
of the house a lot” at age 15, because she was afraid the landlord
would discover she had six children, instead of the three she had
reported. Hortense and Davis went to live with their father for a

about incidents in Davis's childhood home that the State objected to during
the Rule 32 hearing, and which were excluded by the tral court. 'We are
bound by the state court record.  See Cullem v, Pinholster, 563 U.S. 170, 181
{2011) (holding that "review under § 2254(d)(1} is limited to the record that
was before the state court that adjudicated the claim on the merits™).
Therefore, because the state court did not consider these incidents, we do not

either.

¢ Mary stated that the next moming, Davis's "head was swollen and his ear
was severed.”
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few months when Davis was 15, and while there, they had a much
better life, Bur after their father died unexpectedly, they retumed

to live with their mother in Alabama.

His sisters also testified that Davis looked up to Bill Jacobs
(the father of three of Davis’s sisters—Patricia, Linda, and Angela)
and the two were “close” and had a "good,” "positive relationship.”
But Bill died shortly after Davis's father died, and after that Davis
seemed "withdrawn” and "he started 1o be more out on the streets
then.”

Geneva, Davis's paternal aunt, testified that she saw Davis
during rwo periods of his life—once when he was around two years
old and lived near her in Hayneville, Alabama, and again when he
was 15 after his father’s death. Once, when Davis was a toddler,
Geneva witnessed Lillie beat Davis with a switch because he wet
the bed. According to Geneva, after a beating, Davis went into a
“spasm” and would “shake for days.” She said that, when her
brother (Davis's father) lived in the home, he would try to protect
the kids by raking them and leaving for a while, but he never made
any report to social services. Geneva feared Lillie and did not take
any action either. She first learned of Davis's murder conviction a
few weeks before the Rule 32 evidentiary hearing—approximately
8 years after Davis's conviction.

Cynthia Jacobs, a family triend, testitied that her uncle was
Bill Jacobs, who was the father of Davis’s three younger sisters.
Cynthia and Davis were “like . . . cousin(s].” Cynthia testified that

she never observed Lillie show Davis “any kind of love.” On one



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024 Page: 28 of 170

28 Opinion of the Court 18-14671

occasion, Davis, who was "[pjrobably 12 or 13,” showed up to
Cynthia’s house "crying and fidgety,” and she observed welt marks
on his arms and legs from "a whooping.” She thought a "switch”
made the marks because the welt marks were "like bleeding sores
on him.” She observed Davis in a similar state probably “eight or
nine times,” and each time, Davis would stay at Bill's house for a

few days before going back home.

Cynthia's mother, Berty, testfied that she saw Davis
regularly because typically he stayed several days a week with Bill,
and Betty and Bill lived in the same duplex. Although Betty never
personally witmessed any abuse, on several occasions, Davis had
red welts on his body that looked “like he had been whipped with
either an extension cord or switch.” Betty explained that Lillie's
abuse of the children upset Bill and he told Betty one time that he
intended to take the children away from Lillie because "she was
really abusing them.” Betty spoke with Lillie once about the
alleged abuse, and Lillie told her "[y jou take care of your children
and I'll take care of mine.” Betty "threatened several imes” to go

to the authorities, but she never did.

Davis's cousin Sigler—who testified during the penalry
phase—testified at the evidentiary hearing that he and Davis saw
each other almost daily, and they grew up in a poor neighborhood
where a lot of drinking, gambling, fights, shootings, and stabbings
occurred. Sigler stated that he wimessed Lillie treat Davis “[alt
times pretty bad. At times good. You know, she—I felt like she
loved him as all her kids. She always was working and did things,
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but she was a little extreme with her discipline. She was pretty
hard.” Sigler observed Davis receive “real bad whippings” from
Lillie with switches, extension cords, and belts. He estimated that
some of Davis's "whippings lasted over five minutes,” and often
left open scars and “tears of the skin” on Davis's back, butt, legs,
and arms that would take "a week or so” to heal. Sigler told his
grandmother abour Davis's whippings, but he never told anyone
outside the family. Sigler witnessed Lillie insult Davis, calling him
“stupid,” "stupid fool,” and “tall, lanky bastard.” Davis was always
shy, timid, and scared—he ran from fights and got upset when

people engaged in roughhousing,

Sigler admitted that he too was whipped "weekly” with
belts, switches, and extension cords. Yet, despite this rough
upbringing, Sigler graduated high school and joined the army.
Sigler {who was several vears older than Davis) lost touch with
Davis after joining the army. When Sigler came back to visit, Lillie
stated that Davis was out of control, staying out late, and she could

not “do nothing with him.”

Sigler learned of Davis's trial when Lillie called him and
asked him to come to the trial for support. He spoke to Davis's
attorneys for the first ime during a trial recess, and they asked
Sigler if he would be willing to help Davis at sentencing to avoid
the death penalty. He never discussed his potential testimony with
Davis's counsel and did not know what they planned to ask him.
Mo one told him that family history might be relevant or helptul to
Davis. Had Sigler known that Davis’s background and family
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history could have helped, he would have told the jury the

informarion because “|everybody needs to know™ the truth.

Finally, with regard to his ineftective-assistance claim related
to the failure to investigate the circumstances of Davis’s prior third-
degree robbery conviction, Davis called Jadie Boozer, his court
appointed counsel in the robbery case. Boozer testified that Davis
and three other men ordered a pizza and then robbed the delivery
man of six pizzas and $32 when he arrived. In her opinion, Davis
was not the leader and was merely a follower in the incident. No
weapon was involved—although one of the robbers had his hand
in his pocket "as if he . . . had a gun.” The victim said that “there
really was never a threat made to him.” Boozer was not contacted
by Giddens or Adams, but she would have cooperated if they had

contacted her.

Afrer Davis rested at the evidentiary hearing, the State called
one witness, Dr. Glen King, an expert in forensic psychology, who
evaluated Davis. Davis provided a self-reported social history to
King, in which he stated that: (1) he remembered going hungry
between the ages of 11 and 12, but no other details; {2} he got "good
grades” in school; (3) he dropped out in the ninth grade because he
“got tired of it” and "hung around with the wrong crowd and was
clowning around too much”; (4) he earned his GED through Job
Corps; (5) he was arrested for the first time at 13 and several more
times as a juvenile for theft-of-property oftenses; (6) he held a job
off and on; and (7) he had romantic relationships but nothing
serious. Davis conveyed to Dr. King that he felt that his trial
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artorneys had not investigated enough, complaining thar counsel
“only talked to my mother and two sisters” and that counsel "could
have found out a whole lot of stuff” regarding his family history
and background. Yet, despite his apparent dissatisfaction with the
investigation conducted by tial counsel and the mitigation
evidence produced, Dr, King tesufied that Davis "was not too
forthcoming” about his background. Although Dr. King asked “a
number of questions™ about Davis's background and his mother's
discipline of him, Davis reported only that his childhood "wasn't
rosy,” that his mother disciplined him with a switch, and that
sometimes he felt he was disciplined "too much.” At no time
during the interview did Davis report being hit in the head with a
broom handle or that such an action caused his head to be

misshapen-
ii.  Trial Court Denies BEule 32 Petition

Following the evidentiary hearing, the Alabama
postconviction court ("Rule 32 court”) denied Davis's Rule 32
petition on the merits. Although the court found that Davis was
abused and that this information was relevant mitigation evidence,
the court concluded that Davis's trial counsel did not perform
deﬁ:iﬂnt]y by not presenting it in the penalty phase. The court
emphasized that neither Davis, his mother, Sigler, or the two
unnamed siblings (that, per Davis, spoke with his counsel before
the penalty phase) ever mentioned anything about the abuse,
despite having opportunities to do so. Rather, the court concluded
that it was clear from the Rule 32 tesnmony that the family
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engaged in “a conspiracy of silence” about the abuse. The court
further noted thar it was “difficult” to evaluate counsel's
preparation at the time of trial when Davis—whao bore the burden
of proof—did not call as witnesses at the evidentiary hearing either
co-counsel Adams, Davis's mother, or Davis’s two unnamed

siblings who spoke with trial counsel at the time of tral.

The Rule 32 court concluded that Davis and his family—
particularly his mother—deliberately misled trial counsel, and,
based on the information counsel had, counsel was not on notice
of any abuse and acted reasonably. The court rejected the
contention that counsel was deficient in failing to obtain the DHR
records, emphasizing that there was "absolutely no evidence . . .
that reasonably competent counsel would have been on notice that
such records existed,” there are "no constitutionally required
checklists for mitigation investigations,” and counsel cannot be
expected to expend limited resources and time to look for records

“just in case.”

The court further found that Davis was not prejudiced by
counsel’s failure to present this mitigation evidence because it did
"not change the fact thar the facts of this crime and the two
aggravating circumstances proven by the State tar outweighed the
Ofe statutory mitigating factor and these non-statutory mitigating
factors.” In addition, the court observed that some of the
mitigation evidence presented could have been a double-edged
sword—noting that the evidence showed that Davis had some
g::u:ud role models in his lite. Further, the court observed that
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Davis's violent behavior did not begin until shortly before his 1952
robbery offense, several years after the abuse stopped and he had
moved out of his mother’s house, indicatin g that some other factor

other than his upbringing led to his behavior.

Finally, the court determined that counsel was not
meffective for failing to investigate the circumstances of Davis's
third-degree robbery conviction, because the conviction qualified
as an aggravating circumstance under Alabama law regardless of

the underlying facts.
iif.  Davis Appeals to Alabama Court of Criminal Appeals
In 2008, the Alabama Court of Criminal Appeals affirmed
the denial of Davis's Rule 32 petition. Davis v. State, 9 So. 3d 539,
570 (Ala. Crim. App. 2008). Adopting the trial court’s findings and
quoting extensively from the trial court’s opinion, the Alabama

Court of Criminal Appea]_r. denied Davis's ineffective-assistance
claims on the merits."” Id. at 553-70. Specifically, with regard to

17 Initially, the Alabama Courrof Criminal Appeals sua sponte dismissed Davis's
ineffective-assistance claims as procedurally defaulted because they were not
raized in a motion for new trial by Davis's new counsel appointed after his
sentencing.  Davis v, State, 9 So. 3d 514, 521-22 (Ala. Crim. App. 2008).
Mevertheless, the Alabama Court of Crminal Appeals noted that the
mitigation evidence Davis presented was “powerful” and were the issue not
procedurally barred, it “would be compelled to grant relief and order 2 new
sentencing hearing.” Id. at 522

Later, the Alabama Supreme Court reversed and remanded the case to the
Alabama Court of Criminal Appeals in light of its decision in Ex parte Clomons,
5% So. 3d 348, 355-56 (Ala. 2007), which held that procedural bars to
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the mitigation evidence related to childhood abuse, the court
concluded that:

Based on the unusual circumstances presented in this
case and the fact that we [do} not know the extent of
cocounsel’s investigation because Adams was not
called to testif],r, we cannot say that counsel was
ineftective tor failing to discredit the statements of
Davis, his mother, and two of his siblings, and to
conduct yet more investigations. Thus, we conclude
that the circuit court did not abuse its discretion in

finding that the investigation conducted by Davis's
attorneys was reasonable.
Id. at 566. The court further noted that “[e]vidence of childhood

abuse has been described as a duuh!e-edgﬂd sword.” [d.

As for Davis's ineffective-assistance claim related to the
failure to investigate his prior robbery conviction, the court
concluded that Davis's case was different from that of Reompilla v.
Beard, 545 U.S. 374 (2005), in that Davis's counsel reviewed the
prior conviction file and "tried to minimize the prior conviction”
by making the jury aware that it was the lowest degree of robbery
in Alabama. ld. ar 569.

Finally, after analyzing each claim of ineffective assistance

during the penalty phase, the Alabama Court of Criminal Appeals

postconviction relief were not junsdictional and could be waived. Ex Parte
Dawvis, ® So. 3d 537, §38-39 (Ala. 2007). On remand, however, the Court of
Criminal Appeals concluded that its prior comments were “dicta” and denied
[Davis's claimis on the merits. Davis, @ So. 3d at 553,
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addressed prejudice in a separate section. Id at 569-70. It
concluded that, "even if we were to find that counsel's
performance was deficient in the penalty phase of Davis's trial, we
would find no prejudice.” Id Applying the Strickland prejudice

standard, it Explained that it had

reweighed the alleged omitted mitigation evidence
against the aggravating clrcumstances that existed in
this case. We agree with the [trial] court that death
was the appropriate sentence in this case and that the
fact that certain potential mitigation evidence was not
presented would have had no affect on the outcome.

Id. at 570. Davis appealed, and the Alabama Supreme Court denied
his petition for a writ of certiorari. Ex parte Davis, # 50. 3d 571 (Ala.

20085,
E. Federal Habeas Proceedings

In 2009, Davis, through counsel, filed the underlying
amended federal habeas petition under 28 US.C. § 2254, The
district court denied the § 2254 petition on the merits, concluding
that the state court did not unreasonably apply Supreme Court
precedent or base its decision on an unreasonable determination of
the facts when it denied the two meffective-assistance claims at
issue. The district court then denied a COA. We granted Davis a
COA on whether the state court unreasonably applied Strickland in
denying Davis's claim that counsel rendered ineffective assistance
by {1} failing to investigate and present mitigating evidence of

childhood abuse; and (2) failing to investigate and present
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miﬁgatlng evidence of the circumstances of Davis's 1992 mbher}r

COnvictiomn.
11. Standard of Review

We review the district court's denial of a § 2254 habeas
petition de novo. Ward v, Hall, 592 F.3d 1144, 1155 (11th Cir. 2010).
That zaid, central to our review is the Antiterrorism and Effective
Death Penalty Act of 1996 ("AEDPA"), which establishes a "highly
deferential standard for evaluating state-court rulings, [and]
demands that state-court decisions be given the benefit of the
doubt.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (quoting
Woodford v. Visciotri, 537 U.S. 19, 24 (2002) (per curiam}). Thus,
under AEDPA, a federal court’s review of a final state habeas
decision is greatly circumscribed, and a federal habeas court cannot
grant a state petitioner habeas relief on any claim thar was
adjudicated on the merits in state court unless the state court's

adjudication of the claim:

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or

{2y resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court pmceeding.

28 U.S.C. § 2254(d){1)~(2).

“Clearly established Federal law" means ‘the holdings, as
opposed to the dicta, of the Supreme Court's decisions as of the
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time of the relevant state-court decision.”™ Gavin v. Comm’r, Ala.
Dep't of Corr., 40 F.ath 1247, 1262 (11th Cir. 2022) {alterations
adn]:rted} (quoting Williams v. Tayler, 526 U.S. 362, 412 (2000)
(hereinafter Terry Williams)), cert. denied sub nom. Gavin v. Hamm,
143 8. Ct. 2438 (2023). "[T}o be "contrary to" clearly established
federal law, the state court must either (1)apply a rule that
contradicts the governing law set forth by Supreme Court case law,
or (2) reach a different result from the Supreme Court when faced
with materially lndisr.inm;lshahle tacts.” Ward, 592 F.3d at 1155
{quortations omitted); see also Bell v. Cone, 535 U.5. 685, 694 (2002).

An "unreasonable application” of federal law occurs “if the
state court correctly identifies the governing legal principle from
[the Supreme Court's| decisions but unreasonably applies it to the
facts of the particular case.” Bell, 535 U.S. at 694. "To meet [the
unreasonable application] standard, a prisoner musr show far more
than that the state court’s decision was merely wrong or even clear
error.” Shinn v. Kayer, 592 US. 111, 118 {2020} (quotations
omitted); Renico v. Lett, 559 U8, 766, 773 (2010) ( "Indeed, 'a federal
habeas court may not issue the writ simply because that court
concludes in its independent judgment that the relevant state-court
decision applied clearly established federal law erroneously or
incorrectly.™ {quoting Terry Williams, 529 U.S. at 411)). Rather, the
state court's application of federal law "must be objectively
unreasonable,” Renico, 55¢ U.S. at 773 (quotations omitted),
meaning that "the state court's decision is so obviously wrong that
its error lies beyond any possibility for fairminded disagreement,”

Shinn, 592 U.5. at 118 (quotations omitted).
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“|'W Jhen the last state court to decide a prisoner’s federal
claim explains its decision on the merits in a reasoned opinion . . .
a federal habeas court simply reviews the specific reasons given by
the state court and defers to those reasons if they are reasonable.”
Wilson v. Sellers, 584 U.S. 122, 126 (2018). However, we are not
limited by the particular justifications the state court provided for
its decision, and we may consider additional rationales that support
the state court’s determination. Pye v. Warden, Ga. Diagnostic
Prison, 50 F.4th 1025, 1036 {11th Cir. 2022) {en banc).

Importantly, “even a strong case for relief does not mean the
state court's contrary conclusion was unreasonable.” Harringron v.
Richter, 562 U5, 86, 102 {2011). Rather, a petitioner must show that
the state court’s ruling "was so lacking in justification that there
was an error well understood and comprehended in existing law
beyond any possibility for fairminded disagreement.” Id. at 103, In
other words, where AEDPA deference applies, we are prec!uded
from granting federal habeas relief "so long as fairminded jurists
could disagree on the correctness of the state court’s decision.” Pye,
50 F.4th at 1034 (en banc) (quoting Harrington, 562 U.S. at 101).

Finally, under AEDPA "a determination of a factual issue
made by a State court shall be presumed to be correct,” and the
petitioner bears “the burden of reburting the presumption of
correciness by clear and convincing evidence.” 28 US.C
§ 2254(e)1).
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III. Discussion

Both claims before us involve allegations of ineffective
assistance of counsel. To succeed on an ineffective-assistance-of-
counsel claim, a petitioner must prove two elements—{1) deficient
perfn1mance by his counsel and (2) prejudice to the defense as a
result of the deficient performance. Strickland, 466 U.S. at 687,

Under Strickland ‘s perfnrmance prong, review of counsel’s
actions is “highly deferential” and "a court must indulge a strong
presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance.” Id. at 689, Additionally, “every
effort [must] be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct from counsel’s perspective at

the time.” [d.

Strickland 's prejudice prong asks whether there is a
reasonable probability that, "but for counsel’s unprofessional
errors, the result of the proceeding would have been different.” Id.
at 694. "When a defendant chailenges a death sentence ... the
question is whether there is a reasonable probability that, absent
the errors, the sentencer—including an appellate court, to the
extent it independently reweighs evidence—would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death.” Id. at 695. “The likelihood
of a different result must be substantial, not just conceivable.”
Harrington, 562 U.S. at 112, In determining whether there is a

reasonable pmbahilit}' of a different result, a court must “consider
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‘the totality of the available mitigation evidence—both that
adduced at trial, and the evidence adduced in the habeas
proceeding —and ‘reweiglh| it against the evidence in
aggravation.” Porter v. McCollum, 558 U.5. 30, 41 (2009) {quoting
Terry Williams, 529 U8 at 397-98).

Failure to establish either prong is fatal to the petitioner’s
claim. Kokal v. Sec’y, Dep’t of Corr., 623 F.3d 1331, 1344 (11th Cir.
2010} And "[s|urmounting Strickland ‘s high bar is never an easy
task.” Harrington, 562 U.S. at 105 (quoting Padilla v. Kentucky, 559
U.S. 356, 371 (2010))." Applying AEDPA's deferential lens to the
state court’s prejudice determination, the question before us is
whether every fairminded jurist would conclude that prejudice has
been established. See Brown v. Davenport, 596 LS. 118, 136 (2022}
(explaining that "AEPDA asks whether every fairminded jurist
would agree that an error was prejudicial”); Williamson v. Fla. Dep't

¥ Indeed, as the Supreme Court explained in Harrington, “| e stablishing thar a
state court’s application of Stricklamd was unreasonable under [AEDPA] is all
the more difficult” because "[t]he standards created by Strickland and § 2254(d)
are both ‘highly deferential,” and when the two apply in tandem, review is
‘doubly” s0.” $a2 LS. at 105 (internal citations omitted). The dissent states
that double deference does not apply to the state courts’ resolution of the
prejudice prong, dting a separate concurring opinion in Evans v Sec'y, Dep't of
Corr., 703 F.3d 1316, 1334 (11th Cir. 2013) (en bane) (Jordan, J., concurring).
We note that other circuit courts disagree, . at 1335, and this Court has not
yet resolved this issue in a published opinion. Here the parties have not
briefed the double deference split related to the prejudice prong, and we need
not decide that issue in order to resolve this case. Therefore, for the purpose
of this opinion, we do not apply double deference to the state court's
resolution of the prejudice prong.
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of Corr., 805 F.3d 1009, 1016 (1ith Cir. 2015) ("To establish
prejudice [where AEDPA applies, a petitioner| has to show that
every fair-minded jurist would conclude that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different.” (quotations
omitted)). With these principles in mind, we turn to the merits of
Davis’s claims.

Davis  argues that Giddens and Adams rendered
constiutionally deficient performance in two ways—(1) by failing
to investigate and uncover significant evidence of Davis's
childhood abuse, and (2) by failing to investigate the circumstances
surrounding Davis's prior robbery conviction, which the State

relied on as an aggravating factor,

The state court determined that counsel's investigation into
Davis's childhood and his prior robbery was not deficient and thar,
in any event, Davis could not establish prejudice. Ultimately, we
need not decide whether the state court’s decision on the
performance prong involved an unreasonable applicaton of
Strickland because Davis failed to show that the state court's
determination that he did not suffer prejudice was an unreasonable

application of, or contrary to, federal law.'* See Jennings v. Sec’y, Fla.

¥ Davis argued for the first time ar oral argument that the state court made
no prejudice finding on his claim that counsel was ineffective during the
penalty phase for failing ro investigate and present the circumstances of his
prior robbery conviction, and he urges us to review prejudice de nowe.
Although the dissent embraces Davis's belated argument at least with regard
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to his ineffective-assistance claim concerning his prior third-degree robbery,
we do not for several reasons.

First, Davis raises this argument improperly for the first time at oral argument.
See An Builders Ins, Co. v, Seuthern-Owners Ins. Co., 71 F.ath 847, 8al1 (1 1th Cir.
2023) (explaining that the appellant “did not preserve the issue by waiting to
raise it at oral argument”); Hermander v, Plastipak Packaging, Inc., 15 F.4th 1321,
1330 {11th Cir. 2021); Green v. Graham, 906 F.3d 955, 963 (1 1th Cir. 2018) ("We
do not consider arguments not raised in a party's initdal brief and made for the
first time at oral argument.” (alterations adopeed)).

Second, the argument lacks ment. Although the state court did not expressly
mention prejudice in the context of its analysis of the third-degree robbery
claim, the state court noted that "there [was| no allegation that the file of
Davis's prior conviction contained a plethora of mitigating evidence” and that
counsel tried to minimize the prior conviction to the jury. Davis, % So. 3d at
568—69. Based on this discussion, the district court concluded that "Davis's
failure to prove prejudice appears to have formed the primary basis of the
decision of the Alabama Court of Criminal Appeals to deny relief.” (emphasis
added). Motably, neither Davis nor the dissent has addressed this conclusion.
We agree with the district court that the state court’'s discussion clearly relates
to the prejudice element, which requires the court to determine whether the
petitioner has shown “a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.”
Strickland. 466 U.S. ar 694, By noting that there was no allegation that the
third-degree robbery file contained “a plethora of mitigating evidence” and
that counsel tried to minimize the prior conviction to the jury by emphasizing
that it was for the lowest degree of robbery in Alabama, the state court
implicitly concluded that Davis failed to show a reasonable probability of a
different outcome based on counsel’s alleged failure to investigate the third-
degree robbery case file. While the dissent disagrees and concludes that the
state court erroneously disregarded a plethora of evidence in the case file—
mamely, the non-violent nature of the robbery—as we discuss later in the
opinion, the convicdon would have qualified as an aggravating factor
regardless of the underlying nature of the robbery, and the non-violent nature
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Dep't of Corr., 55 F.4th 1277, 1293 (11th Cir. 2022) ("Because both
prongs of the Strickland standard must be satisfied to show a Sixth
Amendment violation, a court need not address the performance
prong if the petitioner cannot meet the prejudice prong, and vice-
versa. (quotations omitted)), cert. denied sub nom. Jennings v. Dixon,
144 5. Ct. 164 (2023 see also Strickland, 466 U 5. at 697 ("I it is easier
to dispose of an ineffectiveness claim on the ground of lack of

sufficient prejudice, which we expect will often be so, that course
should be followed.™).

of the robbery could have just as easily been a double-edged sword.

Finally, even if we accepted Davis's argument that the state court failed to
address prejudice with regard to his claim predicated on the prior robbery
conviction, there is nonctheless a cumulative prejudice determination o
which we owe deference. Specifically, as noted previously. after addressing
cach and every individual claim of ineffective assistance at the penalty phase,
the state court in a separate secrion of its opinion conducted a comulative
prejudice analysis, as required in capital cases, and found prejudice lacking,
Davis, @ 50. 3d at 569-70 ("Last, even if we were to find that counsel's
performance was deficient in the penalty phase of Davis's trial, we would find
no prejudice.”). In doing so, the state court cited Wiggins, stating that "liln
assessing prejudice, we reweigh the evidence in aggravation against the totality
of available mitigating evidence.”  Id. at 570 (emphasis added) (quotations
omitted). And the state court then affirmatively stated that “[wle have
reweighed the alleged omitted mitigation evidence against the aggravating
circumstances that existed in this case. 'We agree with the [Rule 32 court | that
death was the appropriate sentence in this case and that the fact that certain
potential mitigation evidence was not presented would have had no affece on
the outcome.” Id. There is thus a prejudice determination to which we owe

deference.
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Davis argues thart his trial counsel’s failure to present any of
the mirigaring evidence concerning his childhood abuse left the
jury with "an incomplete picture of his life.” Furthermore, he
asserts that, had his counsel investigated the circumstances
underlying the third-degree robbery conviction, counsel would
have discovered that the robbery merely involved Davis and his
friends stealing six pizzas and a small sum of money from a pizza

dEli"i.fEI'}-' man without any weapons_# Even thnugh one of the men

4 The dissent similarly downplays the robbery as 2 mere "heist” in which
Davis and his friends “swiped™ pizzas and took some money from a pizza
delivery man without any weapons or violence. This charactenzation evokes
images of juvenile pranks, and a "boys will be boys” attitude. But thiz crime
was not a prank; it was a robbery, plain and simple—and not a spur of the
moment crime of opportunity, but a planned robbery. Furthermore, Davis
was not 2 juvenile—he was a 21-year-old adult. And while the group may not
have had an actual gun, one of the participants pretended to have a gun in his
pocket, and the pizza delivery man had no way to know that the gun was not
real. While the dissent emphasizes that the cnme was accomplished without
actual violence or—according to Davis's public defender in the robbery case—
an overt threat of violence to the pizza delivery man, the dissent overlooks the
commonsense fact that most individuals do not simply hand over property in
their possession unless they feel there is in fact a threat of violence to their
person. Indeed, the criminal complaint and warrant issued in relation to this
crime alleged thar, in the course of the robbery, Davis “threaten{ed] the
imminent use of force against the person of” the pizza delivery man "while [a]
co-defendant was armed or [led] said [delivery man] to believe he was in
possession of a deadly weapon or dangerous instrument.” And the Stare of
Alabama certamly thought this crime was much more serious than a mere
pizza "heist” because it charged Davis with first-degree robbery and set Davis's

bond at £2,500, only later permitting him to plead to the lesser third-degree
robbery.
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with Davis had made a gesture in his pocket like he had a gun, the
deliveryman stated that no real threar was made to him. Thus,
Davis argues. the non-violent nature of the robbery would have
“"obviate|ed] its status as an aggravating factor.” Accordingly, he
maintains that, had all of this "impactl"ul" evidence been presented
during the penalty phase, there is a reasonable probability that the
jury would have recommended life imprisonment rather than a

death sentence. We disagree.

“When a defendant challenges a death sentence... the
question is whether there is a reasonable probability that, absent
the errors, the sentencer—including an appe]late court, to the
extent it independently reweighs evidence—would have
concluded that the balance of aggravating and mitigating
circumstances did not warrant death.” Strickland, 466 U.S. at 695.
To assess the reasonable probability of a different result, courts
must ~“consider the totality of the available mitigation evidence—
both that adduced at trial, and the evidence adduced in the habeas
proceeding—and reweigh it against the evidence in aggravation.”
Porter, 558 U.S. at 41 (alteration adopted) (quotations omirted).

Here, the state court explained that it "reweighed the
alleged  mitigation  evidence against the aggravating
circumstances,” and determined that "death was the appropriate
sentence in this case” and that the omitted mitigation evidence
"would have had no effect on the outcome.” Davis, @ $0.3d at 570.
“Applying AEDPA to Strickland’s prejudice standard, we must

decide whether the state court's conclusion that |counsel’s)
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performance at the sentencing phase . . . [did not] prejudice
[Davis]"—Ii.e.,| that there was no substantial likelihood of a
different result—was ‘so obviously wrong that its error lies beyond
any possibility for fairminded disagreement.™ Pye, 50 F.dth at
104142 {en banc) (quoting Shinn, 592 U5 at 118).

For the reasons explained below, the state court’s
conclusion that Davis was not prejudiced by any of his counsels’
alleged deficiencies was not "contrary to” and did not "involve[ | an
unreasonable application of, clearly established Federal law.” 28
US.C. §2254(d). While the dissent may disagree with the state
court’s conclusion and would have reached a different conclusion
in the first instance, the state court’s decision was "not so obviously
wrong that its error lies beyond any possibility for fairminded
disagreement.” Pye, 50 F 4th at 1042 {en banc) (quotations omitted);
Harrington, 562 U S, at 101 (explaining that a state court’s decision
is reasonable “so long as ‘fairminded jurists could disagree’ on the
correctness of the state court’s decision” {quoting Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004)). 4

' Because we are not addressing the performance prong in this majority
opinion, for purposes of the analysis that follows, we assume that counsel
would have uncovered the evidence of childhood abuse with a more thorough
investigation. However, as the concurring opinion explains, the validity of
this assumption is significantly undermined by the record in this case. Ser
Concurring Op. at 20-22,



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024 Page: 47 of 170

18-14671 Opinion of the Court 47

Like the state court, we begin with a review of the
mitigation evidence presented during the penalty phase and that
produced during the Rule 32 proceedings.

At trial, the jury learned that Davis was raised by a single
mother without a father in the home; that his father passed away
when he was 15, which Davis struggled with; that he had
behavioral problems in school and at home, which his mother
struggled to control; that Davis started “staying out” all night at 15
and moved out of his mother’s house at 19, but he visited weekly;

and that Davis has below-avera £e ime!ligem:e_

Had the evidence submitted during the Rule 32 proceedings
been presented at the penalty phase, the jury and the sentencing
judge would also have learned that Davis grew up in poverty; that
he suffered verbal and physical abuse from his mother butr was not
removed from the home by social services; that the ﬂ'l.mil].r
members who were aware of the abuse took no action to report it
or stop it; that his mother used severe forms of corporal
punishment with switches, belts, or other objects that left weltsand
marks on Davis; that his mother had poor parenting skills; that
[ravis was very close with Bill Jacobs (the father of three of his
younger sisters) and Bill was a positive influence in Davis's life, but
he too died when Davis was 15; that there was an aliegatlun that
[Davis was sexually abused at the age of two, but the allegation was
later dropped; that Davis struggled in school and dropped out in
the ninth grade, but later got his GED, that Davis had a criminal
history of theft dating back to the age of 13; and that his prior
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robbery conviction at the age of 22 was for the non-violent robbery
of a pizza delivery man of six pizzas and some cash, although one

of the members of the group pretended to have a gun in his pocket.

Even with all of this additional non-statutory mitigation
evidence, upon considering the totality of the mitigation evidence
and reweighing it against the evidence in aggravation—that the
murder was committed during a robbery and that Davis had a prior
conviction involving the use or threat of violence to a person—it
was not objectively unreasonable for the state court to conclude
that there was no reasonable probability of a different outcome.
See Porter, 558 L5, at 41 (explaining that to assess the reasonable
probability of a different resualt, courts must “consider the totality
of the available mitigation evidence—both that adduced at trial,
and the evidence adduced in the habeas proceeding—and reweigh
it against the evidence in aggravation” (alteration adnpted]

(quotations omitted)).

First, as to the evidence of childhood abuse, it was not
unreasonable for the state court to conclude that the weight to be
afforded the evidence of physical abuse would have been decreased
by several factors—i(1) the remoteness in time of the childhood
physical abuse to the murder (at which time Davis was 22 years
old), (2) the fact that the family concealed the physical abuse and
did not report it vo authorities, and (3) the fact that DHR did not
remove Davis from the home. Davis, 9 So. 3d at 562.

Second, we also agree with the state court that some of the

childhood abuse evidence could have been a double-edged sword.
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Id. at 562-63. For instance, the evidence showed that Davis had
some good role models in his life and did not become violent until
later in life after he had moved out of his mother's home and was
incarcerated for the pizza robbery, which suggests that his violent
behavior resulted from some factor other than his abusive
upbringing. Additionally, the fact that his siblings and his cousin
had gone on to lead successtul lives, despite experiencing the same
physically abusive upbringing, may have undermined the
mitigation value of the evidence of physical abuse. See Callahan v.
Campbell, 427 F.3d 897, 937 (11th Cir. 2005} (concluding that the
fact that none of the defendant’s siblings had committed violent
crimes “reducfed| the value of abuse as mitigating evidence”};
Grayson v, Thompson, 257 F.3d 1194, 1227 (11th Cir. 2001) (" The fact
that [the defendant] was the only child to commit such a heinous
crime also may have undermined defense efforts to use his
childhood in mitigation.”); see alse fenkins, 963 F.3d at 1271-72
{explaining no prejudice because sibling's tesimony about
childhood abuse and a difficult upbringing could have been a
double-edged sword—it may have made the defendant more
sympathetic to the jury or it may have made the defendant look
more culpable because despite the same background sibling went

on to lead a successful life).

The dissent contends that, under Rompilla, counsels' failure
to present the circumstances surrounding the prior robbery
conviction alone compels a finding of prejudice. It does not. The
siuation in Rompilla is very different from the one here.

Significantly, in Rompilla, the Supreme Court reviewed the
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prejudice prong de nove because the state court had never reached
the question of prejudice—thus, AEDPA deference was not a
factor. 545 U.S. at 320. Therefore, Rompilla does not aid us in
assessing whether the Alabama Court of Criminal Appeals
unreasonably determined that prejudice was lacking in this case.
See Pinholster, 563 U.S. at 202 (explaining that the Court "did not
apply AEDPA deference to the question of prejudice” in Rompilla
and "therefore [it] offer{s] no guidance with respect to whether a
state court wnreasonably determined that prejudice is lacking™).
Moreover, in Rompilla it was "uncontested” that had counsel
looked at the prior conviction file, “they would have found a range
of mitigation leads that no other source had opened up —
mcluding leads on Rompilla’s severely deprived and abusive
childhood; ltumpilla's mental health issues and “red ﬂags" pointing
to a need for further mental health examinations; and Q) testing,
which would have revealed that "Rompilla’s 1 was in the
mentally retarded range” and that he suffered brain damage and
significant impairment in cognitive function. 545 U.S. at 391-93.
In other words, it was not simply that counsel failed to review the
file and uncover mitigarion related to the prior conviction that led
the Supreme Court on de novo review to conclude that Rompilla
had established prejudice. Rather, it was the vast wealth of
mitigation that counsel could have uncovered if they had reviewed

the file that led to the prejudice conclusion.
Davis's case is in no way akin to the circumstances in
Rompilla. There is no indication that reviewing Davis's prior

robbery file would have uncovered a treasure trove of unrealized
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mitigation as in Kempilla. Thus, Davis did not suffer the same type
of prejudice that Rompilla did from his counsel’s failure to
investigate the circumstances of the prior robbery 2
Morwritherandine rthar rhe mitioariaon informannn in Dawvig’s
the staiutos agermvacor based on the prior conviction
I cerraen :'.' Wi "i.lllj 1L Tave R 'a-_ I I. ::':.ll'u'i!'; | more

the death penalry” anohasis i

: the jury might have viewed the faces abour the pizza robbery

LE Manmel in w |'I|_|_'|'| the dissent conten '-l-‘:. it is l:l.'|'J.!.'I}|'-. Pl:.'l5.|.‘-l.!'1.|-'.'
1 the facts of the pizza robbery could have pointed 10 an escala

g patcern of violence
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appeal to the allegedly nonviclent nature of the pizza robbery
would have potentially opened the door for the State to introduce
as rebuttal evidence Davis's violent behavior during his
incarceration for the pizza robbery. See Davis, 9 So. 3d at 563
(highlighting that “[one of Davis's own witnesses [at the Rule 32
hearing| noted that [[Davis’s| violent behavior did not begin until
the commission of [the pizza robbery] offense” and that after that
robbery Davis "began fighting in jail and became aggressive and
disr-espectﬁ.ll”}. The dissent asserts that the facts related to the
pizza robbery “"would have gone only to the weight (if any) that the
jury should apply to the state’s prior-violent-conviction
aggravator” and that it would not have opened the door w
“irrelevant” character evidence. The dissent’s position is contrary
to Alabama law. While the facts related to the pizza robbery may
directly relate to the weight afforded the statutory aggravator, they
also tend to show that Davis did not have a violent nature and was
not a “ringleader” as he had been accused of being during the guilt
phase. After all, as the dissent asserts, “[wiho would think that a
nonviolent [pizza] robbery of this nature made [Davis| more
deserving of the death penalty?” {emphasis omitted). Had the
defense offered this information, the State would have been
permitted to introduce rebuttal evidence to show that, despite the
nenviolent nature of the pizza robbery, Davis did in fact have a
violent nature and was a leader.® See Ala. Code. § 13A-5-45(d)

* The dissent asserts that the prosecution never argued future dangerousness
during the penalty phase, and, therefore, the State would not have been
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(1975) {"Any evidence which has probative value and is relevant to
sentence shall be received at the sentence hearing regardless of its
admissibility under the exclusionary rules of evidence . . . ")
Lindsay v. State, 326 So. 3d 1, 53 (Ala. Crim. App. 2019) ("As
previously stated . . ., § 13A-5-45(d), Ala. Code 1975, allows for the
broad admission of evidence at the penalty phase of a capital-
murder trial. Indeed, any evidence that has probative value
towards sentencing, regardless of its admissibility under the
Alabama Rules of Evidence, is admissible.™); Whatley v. State, 146
So. 3d 437, 481-82 (Ala. Crim. App. 2010) (explaining that "any
evidence which has probative value and is relevant to the sentence”
may be presented at sentencing and holding that evidence of the
defendant’s “conduct in jail and the statement he made concerning
harming other inmates were relevant to rebut evidence that [the
defendant] presented in mitigation”). And such evidence was

certainly available, as Vogelsang testified at the evidentiary hearing

permitted to introduce rebuttal evidence of Davis's violent nature in prison
because it would have been irrelevant.  Bur that assertion is based on the
flawed premise that the circumstances surrounding the pizza robbery exist in
a vacuum and would be probative of only the weight afforded the statutory
aggravaring factor. The same evidence that allegedly shows the mitigating
nature of the prior robbery also tends to establish—whether explicitly argued
or implied—that Davis had a non-violent nature and was not a ringleader as
he had been accused of being in the guilt phase by the State. In other words,
because these same facts are probative of more than just the weight afforded
the statutory aggravator and pass upon Davis's character and worthiness of
the death penalty, their presentation would have opened the door to rebuttal
evidence from the State that tended to demonstrate that Davis had a viclent
nature as well as an argument that Davis posed a future dangerousness risk.
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that Davis’s jail records related to the pizza robbery indicated that
Davis engaged in ﬁghtiﬂg with other inmates, exhibited violent
behavior, and was “written up frequently tor aggressive behavior,

profanity or disrespect.”

So while the dissent may be correct that the facts of the pizza
robbery would have "severely undermined the factor's usefulness
as an aggravatng one warranting the death penalty,” it is equa]l:,'
plausible that the evidence could have had the opposite effect and
demonsirated an escalating pattern of violence or otherwise
opened the door for the introduction of further aggravating
evidence, which would not have aided Davis in his quest to

demonstrate the death ]:I-Em-sli.j,I was not appropriate in his case.

Under similar circumstances, both the Supreme Court and
this Court have upheld state court findings that the defendant
could not establish prejudice when evidence offered in mitigation
was a double-edged sword or would have opened the door 1o
harmful rebuttal evidence. See, e.g., Pinholster, 563 U.S. at 200-03;
Wong v. Belmontes, 558 U.S. 15, 22-28 (2009); Jenkins, 963 F.3d at
1270-73; Evans, 703 F.3d at 1327; Ponticelli v. Sec’y, Fla. Dep't of Corr.,
690 F.3d 1271, 1296 (11th Cir, 2012) ("[Bloth the Supreme Court
and this Court have consistently rejected [the ] prejudice argument
| | where mitigation evidence was a two-edged sword or would
have opened the door to damaging evidence.” (second and third

alterations in original) (quotations omitted)).

Thus, given the facts of this case, it was not necessarily

objectively unreasonable for the state court to conclude, after
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reweighing the totality of the mitigating evidence against the
aggravating circumstances, that the mitigating evidence would not
hawve nu[weighﬁd the aggravating circumstances present in this
case. Davis has certainly not shown that every fairminded jurist
would conclude that prejudice has been established. Williamson,
805 F.3d at 1016; Nance v. Warden, Ga. Diagnostic Prison, 922 F.3d
1298, 1301 {11th Cir, 2019} ("[1)f some fairminded jurists could
agree with the state court's decision, although others might
disagree, federal habeas relief must be denied.” {alteration in

original) (quotarions omitted)).

The primary cases on which Davis relies—DeBruce v
Commt’r, Ala. Dep’t of Corr., 758 F.3d 1263 (11th Cir. 2014), and
Williams v. Allen, 542 F.3d 1326 {11th Cir. 2008) (hereinafter Herbert

Williams)—do not compel a difterent conclusion.

The mitigation evidence in DeBruce was far stronger than
thar in Davis's case. See DeBruce, 758 F.3d at 1270-72. It included
that (1} "DeBruce wimessed stabbings, shootings, and other
violence in the housing projects where he grew up, and that [he|
was frequenﬂy artacked by gangs”; (2) his older brother (to whom
[reBruce was very close) was incarcerated when DeBruce was
eight, and DeBruce’s father was an alcoholic and verbally abusive
to DeBruce and his siblings, (3) DeBruce's older sister, who was
primarily responsible for raising him, beat him daily and withheld
meals, threatened him at times with a knife, and placed him in a
closet for hours after the beatings; (4) DeBruce suffered from brain

damage and had only a seventh grade education and borderline
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range intelligence; (5) DeBruce suffered from blackout episodes
consistent with seizures and accompanied by memory loss;
(6) DeBruce had a history of alcohol and marijuana abuse; and
(7) by the age of 20, DeBruce had attempted suicide four times. Id.
at 1270-72. Given the significant differences berween DeBruce and

this case, DeBruce cannot compel a finding of prejudice.*

And Davis's case is not analogous to Herbert Williams
because, in that case, AEDPA deference did not apply to the state
court’s prejudice determination and we reviewed prejudice de noveo.
542 F.3d ar 1344-45 (holding that no AEDPA deference was due to
the state court’s prejudice determination because the state court
failed to apply the correct legal standard when making its prejudice
determination}. Thus, because Herbert Williams lacks the critical
AEDPA deference, it cannot compel a finding of prejudice in this

CASE,

Finally, we note that the dissent declares the state court’s
prejudice decision unreasonable in part because the state court

failed to consider in its analysis that early on in the one-hour total

* Additionally, in reaching our decision in DeBruce, we hinged our decision on
the Supreme Court’s decisions in Wiggins, Rompilla, and Terry Williams.
DeBruce, 758 F.3d ar 1277-79. But the Supreme Cournt did not apply AEDPA
deference to the quesdon of prejudice in those cases. Wiggins, 532 LLS. ar 534
{reviewing prejudice de novo because state court never reached the prejudice
prong); Pinholster, 563 LL5. at 202 [explaining that it did not apply AEDPA
deference to the question of prejudice in Terry Williams or Rompilla).
Therefore, those cases "offer no guidance with respect to whether a state court
has unreasonably determined that prejudice is lacking. ™ Pinholster, 563 LS. at
202 (emphasis in original).
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jury deliberation, the jury indicated once that at least five jurors
favored life without parole, and the final jury verdict was stll not
unanimous {it was 11 to | in favor of the death penalty ), noting that
when this Court " has| evaluated prejudice, we [and several of our
sister circuits| have frequently considered the circumstances of the
jury's decision to assess whether there is “a reasonable probability
that at least one juror would have struck a difterent balance,™
citing Sears v. Warden GDCP, 73 F.4th 1269, 1259 (11th Cir. 2023).
But regardless of whether this Court and our sister circuits have
considered the circumstances of the jury’s decision when assessing
whether there is a reasonable probability of a difterent outcome,
the state court’s failure to do so does not render its decision
objectively unreasonable under AEDPA. Unreasonableness under
AEDPA murns on wherther the state court’s decision is contrary to,
or an unreasonable application of, clearly established federal law as
established by the Supreme Court, not the circuit courts. 28 US.C,
02254(d)1); Gavin, 40 F.4th at 1262 ("'Clearly established Federal
law” means "the holdings, as opposed to the dicta, of the Supreme
Court's decisions as of the time of the relevant state-court
decision.” {alterations adopted) (quoting Terry Williams, 529 U.S.
at 412)). And the Supreme Court has never held that a jury’s
hesitation in reaching a verdict is necessarily an indicator of
prejudice or that such a factor must be considered or should weigh

more heavily in the prejudice analysis under Strickland .+

4 Bwven if circuit case law was relevant to our analysis, we note thar the
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majority of the cases the dissent relies on for the principle that juror splits are
relevant to the prejudice analysis are pre-AEDPA cases—meaning that our
review was de novo and AEDPA's highly deferential framework did not apply
to our evaluation of the state court’s decision. See Hardwick v. Sec'y, Fla. Dep't
ﬂff_'orT.- B03 F.3d 541, 549 {1ith Cir. 2015); Cave 1. .'.'Tj'rlgf{'n:l'r}‘, 571 F.2d 1513
{11th Cir. 1992); Blanco v. Singletary, 943 F2d 1477 (11ch Cir, 1991); Sanders v,
Davis, 23 F.4th 966, 970 (9th Cir. 2022); Stankewitz v. Wong, 698 F.3d 1163, 1167
{Sth Cir. 2012). Thus, these cases have ne bearing on our analysis as we—like
the district court—agree that AEDPA deference applics. And, the remaining
post-AEDPA cases on which the dissent relies are facrually distinguishable
from the circumstances here for a number of reasons.

For instance, our decision in Sears v. Warden GDCF, is distinguishable because
it did not involve a prejudice analysis under Strickland. 73 F.ath at 1296.
Rather, it involved a prejudice analysis under Brecht v. Abrahamson, 507 LLE,
619 (1993). Id. And we ook care to note that “the Strickland prejudice
standard imposes a higher burden on the defendant than does the Brecht
standard,” and, therefore, "the Strickland standard is distinct from our analysis
under the Brecht standard.” [d. (quotations omitted). Thus, our prejudice
discussion in Segrs has no beanng on this case. But even if it did, the
circumstances in Sears are a far cry from those here. In Sears, the jury sent out
multipls notes indicating that it was deadlocked and could not reach a
unanimous verdict; the tral court gave the jury multiple instructions to
continue deliberations; the deliberations spanned multiple days; and one of
the jurors later testified at the petitioner's evidentiary hearing that other jurors
yelled and cursed at her, and she felt coerced into changing her vote. 1d. at
129395, Davis's case bears no resemblance to Seers. [Davis's case was not a
case in which the jury seemed hopelessty deadlocked or in which deliberations
dragged on for an extended period of time. The jury deliberated a total of one
hour before retumning its 11 to 1 advisory verdict in favor of the death penalty.
The short length of deliberations undermines the dissent’s contention thar, in
determining whether Davis was prejudiced, great weight or significance
should be afforded to the fact that the jury sent a note initially asking whether

the trial court could accept seven votes for death and five for life.
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Under the framework of § 2254, we must remember that "an
unreasonable application of federal law is different from an incorrect
applicadon of federal law.” Terry Williams, 529 U.S. ar 410
(emphasis in original). To grant federal habeas relief, the state
court’s application nfclearly established federal law, as established
by the Supreme Court, must be "'objectively unreasonable,” not
merely wrong; even 'clear error’ will not suffice.” White v. Woodall,
572 11.5. 415, 419{2014) {quoting Lockyerv. Andrade, 538 U5, 63, 75
(2003}). We must observe this distinction and are not at liberty to
"subsritute]] [our| own judgment for thar of the state court.”
Woodford, 537 U5, at 25. Thus, even if we might have reached a
different conclusion as an initial matter in this case, "it was not an

unreasonable application of [ Strickland or its progeny | for the | state

Similarly. the Fourth Circuit’s decision in Williams v. Stirling is distinguishable
because the mitigation evidence was more powerful than that here. There
was evidence not only that the petiioner had a troubled childhood, but also
that he suffered from fetal alcohol syndrome that impaired his judgment and
his ability to control his impulses and to understand the consequences of his
actions—and the Fourth Circuit believed the evidence of feral alcohol
syndrome would have been particularly compelling because it “could have
provided the jury evidence of a neurological defect chat cawsed [the
petitioner’s] criminal behavior.” 914 F.3d 302, 307-308, 318 (dth Cir. 2019},
And the jury deliberations in Williams were clearly more deadlocked than
here—the deliberarions spanned over two davs, the jury reported being
deadlocked, the petittoner moved for a mistral, and the tral count gave an
Allen charge to the jury—whereas Davis's jury deliberated for approximanely
an howr. [d. at 308, In other words, Davis's caze bears no resemblance to
Williams cither.
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court] to conclude that [Davis] did not establish prejudice.”
Pinholster, 563 LS, at 203.

Accordingly, we affirm the district court’s denial of Davis's

§ 2254 federal habeas petition.
AFFIEMED.
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BRANCH, ]., Circuit Judge, Concurring:

As explained in the majority opinion, the district court’s
judgment is due to be affirmed because |immy Davis cannot
demonstrate that the Alabama Court of Criminal Appeals’
determination that he tailed to show prejudice from his counsels’
alleged deficient performance was contrary to, or an unreasonable
application of, clearly established federal law as required for federal
habeas reliet under 28 US.C. § 2254(d)(1). | write separately to
respond to the dissent’s contentions regarding counsel’s alleged
deficient performance. Applying the doubly deferential standards
of the Antiterrorism and Effective Death Penalty Act of 1996
["AEDPA™ and Strickland! to the facts of this case, the state court’s
determination that counsels’ performance was not constitutionally
deficient was not contrary to, or an unreasonable application of,
clearly established federal law. Accordingly, | would also affirm on

that basis as well.
1. Background

Jimmy Davis, Jr., is on death row for the 1993 murder of
Johnny Hazle during the robbery of a gas station. Davis's mother,
Lillie Bell Davis, and his cousin, Andre Sigler, both testified at the
penalty phase of Davis's trial. They provided testimony
conceming Davis's background and personality—including that
Davis's parents divorced when he was a baby; that he and his five

sihling;s were raised b}r Lillie as a sing'[f: mother with no father

' Strickland v Washington, 466 ULS. 668 (1984).
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ﬁgure in the home; that Lillie sent Davis to live with his father
when he was 15 because he was hanging out with "a bad crowd,”
but his father died unexpectedly shortly thereafter and Davis
returned to his mother’'s home; that Davis struggled with his
father's death: that Davis had behavioral issues in his teens, would
not obey Lillie, and would stay out all night or be gone for days at
a time; however, he was never violent; and that Davis dropped out
of school. Both Lillie and Sigler begged the jury to show mercy.

Additionally, Dr. Annie Storey provided testimony
concerning 10Q)-related assessments that she administered to Davis.
These results indicated that Davis was "borderline in intelligence”
and that his ability to know

‘when to appropriately handle himself
or how to appropriately handle himselt in his environment” would
be impaired. @ The jury returmed an 11 to 1 advisory
recommendation in favor of the death penalty, which the trial

court ultmately imposed.

Following his direct appeal, Davis pursued state
postconviction relief under Alabama Rule of Criminal Procedure
32, asserting, as relevant here, that his trial counsel was ineffective
during the penalty phase for failing to obtain readily available
mitigating evidence of childhood abuse, and failing to invesrigate
the circumstances of his 1992 Alabama third-degree robbery

COnviction,

As recounted in the majority opinion, Davis was represented
at trial by appointed counsel Steve Giddens and Jonathan Adams,
both of whom were available to testify at the Rule 32 evidentiary
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hearing. Yet, Davis only called Giddens as a witness and
introduced copies of Giddens's and Adams's time sheets as
evidence of the work that they did in this case. Giddens recorded
141,55 hours of work on Davis's case, which included 49.2 hours of
“out of court ime” preparing for both phases of trial and 24.5 cur
of-court hours during trial and preparing for the post-rial
sentencing hearing before the judge. Adams recorded
approximately 152.85 hours on Davis's case, which included &5
hours of "out of court time” preparing for both phases of trial and
an additional 24.5 out-of court hours during trial and preparing for
the post-trial sentencing hearing before the judge. The bulk of the
hours for both were recorded in the two weeks leading up to the

trial.

ﬁ_lthuugj'l Giddens and Adams did not hire a private

lnves:igatnr to assist with the case,! Giddens testified that he and

*+ Giddens restified that he " did] not believe” he had ever requested such funds
[for an mvestigator] in prior cases.” The dissent makes much of this face
because counsel acknowledged the value of an investigator in his subsequent
work as a prosecutor during the late 19905 and early 2000s. As a prosecutor,
however, he bore the burden of proof With that burden, prosecutors
necessarily must employ and rely on the work of investigators.

Muoreover, as the Rule 32 trial court noted, the approach to investigators and
their involvement in cases has changed significantly in the last several decades
since Davis's trial.  As acknowledged by the Rule 32 court, at the time of
Davis's 1993 tal, such investigators were not commaonplace, and it “was nat
clear cut that an investigator would be appointed just because one was
requested.” Indeed, the trial court found that Davis had "made no showing
that trial counsel had sufficient grounds to request the assistance of an
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Adams "did a lot of preparation” and "a good bit of investigation”
themselves. Neither one acted as lead counsel. Instead, Giddens
explained that they both "got in there and both worked and both
tried it"—doing some things wogether and others independentdy.*

As part of the preparation for sentencing, counsel
interviewed Davis’'s mother and obtained a court order for Davis's
mental evaluation. Giddens, however, was "not a note taker” and
did not have any notes of his interview with Davis's mother,
Giddens knew that Davis had several siblings, but he did not recall
attempting to interview any of Davis's other family members other
than Davis's mother. He did not recall doing any investigation into
Davis’s friends because, to the best of Giddens's knowledge, all of
Davis's friends were in legal trouble and would not have been able
to provide helpful mitigation. Giddens did not recall orying to
obtain Davis's school records, but he testified that he did not

typica]l}' request such records, even in capital cases.* Similarly, it

investigator.” And the Alabama Court of Criminal Appeals agreed. See Davis
v. State, 9 S0, 3d 539, 55657 (Ala. Crim. App. 2008). That determination is not
challenged in this appeal. Thus, the dissent’s emphasis on the lack of an
investigator is a red herring at best.

! The time sheets corroborate this assertion given that Adams recorded more
out-of-court time preparing for the trial (65 hours) than Giddens (49.2 hours),
which confirms that Adamis did some work that Giddens did not.

' However, | note that the record contains a copy of a subpoena filed by
Giddens to the "Custodian of Records of Anniston High School™ requesting
“any and all records of [immy Davis.” Thus, it appears that counse] did in fact
attemnpt to secure some of Davis's school records,



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024 Page:; 65 of 170

18-14671 BraNCH, |.. Concurring 5

was not his practice to get records from social services, and he did
not consider duing that in Davis's case. Rather, the defense had

only the social history from Davis's mother.

Meither Davis nor his mother mentioned anything about
abuse to Giddens, and Giddens was unaware of any abuse,
Giddens explained that he did not ask about abuse because he had
no reason to suspect it. He acknowledged that information about
abuse Davis may have suffered as a child "might” have affected the
jury in mitgation if he had known about it. Giddens admitted,
however, that during his 13 vears as a criminal defense attorney
(from 19861999}, he had never put forth evidence of childhood

abuse as mitigation.

As for Davis’s prior robbery conviction, Giddens testified
that he knew of the conviction and reviewed the conviction record,
but he did nor attempt to contact anyone involved with the
robbery case. (iddens explained that he did not do any
investigation into the circumstances of the robbery conviction
because "[tlhe [S)tate offered simply a certfied copy of the
conviction, Which we don't object to, because vou don't want

them to have to put on a wimess to bring out the facts.”

l-'nllq:rwm.g Ciddens’s testimony, Davis presented testimony
about abuse that he suffered at the hands of his mother as a child.
Specifically, he presented the testimony of several social workers
concerning a single 1981 social services complaint imrc:hring 25 1o
35 switch marks from "a whipping” on Davis's back when he was

10 years’ old. The complaint was deemed founded by social
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services; social services offered services and counseling to Davis's
mother Lillie and to Davis: and Davis was not removed from the
home.* Motably, in 1981, Lillie never admitted to making the
marks on Davis's back, and over twenty years later, she denied ever
having any contact with social services to Jan Vogelsang, a clinical
social worker who assisted Davis's postconviction team with the
postconviction investigation in preparation for the Rule 32

pmceedings.

[avis also called his paternal aunt, a cousin, two family
friends, and rwo of his sisters, Mary and Hortense, as witnesses at
the evidentiary hearing, all of whom testified to other instances of
abuse that were not documented in social services records. His
sisters provided the bulk of this testimony, testifying at length that
their mother beat them frequently with extension cords, switches,
and belts (including the belt buckle) "all over” their bodies; that the
whippings lasted for extended periods of time; and that the
whippings left them with bloody "whelp . . . marks” They
explained that their mother whipped Davis for bedwetting until he
was 14 or 15 years’ old. On one occasion, when Davis was in the
second grade, their mother beat him "with a broom handle across
his head” and this "dented” and "warped his head,” and Davis had
to wear "a skullcap over his head” until it reshaped.

MNone of these witnesses ever told anyone about the beatings

or otherwise reported the abuse to authorities. Indeed, Davis's

' Social worker Beverly Boggs testified that in hindsight, Davis “probably
should have [been] removed” from the home based on the 1981 incident.
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older sister Mary admitted during the Rule 32 evidentiary hearing
that, even when Davis’s postconviction team contacted her, she
shared just “the basics” about the abuse with them and not the
specific details she testified to during the evidentary hearing. And
when Davis's younger sister Hortense was asked at the Rule 32
evidentiary hearing if she would have testified to the abuse if called

as a witness at trial, she stated only that she "probably would have "

Although Davis did not testify at the Rule 32 evidentiary
hearing, the State’s expert, Dr. Glen King, spoke with Davis as part
of his evaluation. Dr. King testified that Davis "was not too
forthcoming” about his childhood. Indeed, Dr. King asked "a
number of questions™ about Davis’s background and his mother’s
discipline of him, but Davis reported only that his childhood
“wasn't rosy,” that his mother disciplined him with a switch, and
that sometimes he felt he was disciplined "too much.” At no time
during the interview did Davis report being hit in the head with a
broom handle or report any of the other instances of abuse detailed
by his other wimesses. Davis also told Dr. King that his rrial
counsel had "talked to [his] mother and two |of his] sisters” at the
time of trial.®

* Although we do not know to which of Davis’s five sisters Dr. King referred,
the state court found this testimony credible and made a factual determination
consistent with Dr. King's testimony. In his reply brief, Davis for the first time
takes issue with the state court’s finding that trial counsel spoke with two of
Davis's siblings, alleging that the occurrence of such an interview is “highly
unlikely,” “improbable,” and unsupported by the record. The dissent also
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I~'ina]l:,', with rega.rd to his ineffective-assistance claim related
to counsel’s a]leged failure to lnvestigate the circumstances of
Davis's prior third-degree robbery conviction, Davis called |adie

Boozer, his court appointed counsel in the robbery case. Boozer

expresses skepticism as to whether such an interview occurred, citing the fact
that “counsel’s complete file includes no notes of such interviews.” As an
initial marteer, Davis abandoned any challenge to this factual finding by failing
to raise this argument in his inital brief. See Herring v, Sec’y, Dep't of Corr,, 307
F.3d 1338, 1343 (11th Cir. 2005) {"As we repeatedly have admonished,
arguments raised for the first time in a veply brief are not properly before a
reviewing court.” (alteration adopted) (quotations omitted)). But even if not
abandoned, Davis has not rebutted by cear and convincing evidence the
presumption of correctness that AEDPA affords to state-court determinations
of fact. See 28 ULS.C. & 2254(e)(1). Instead, he merely quarrels with the finding,
arguing that given the circumstances, it is "highly unlikely” and “improbable”
that such an interview occurred. Davis's speculation that such an interview
did not occur is not clear and convincing evidence, Dr. King testified that
Davis reported that trial counsel spoke with two of his siblings and his mather.
Davis has five sisters. At the time of trial, both Mary and Hortense had moved
out of their mother’s home, and they confirmed at the Rule 32 hearing that
they did not speak with Davis's trial counsel. In light of Dr. King's testimony,
it was not unreasonable for the state court to conclude that counsel spoke with
two of Davis's three younger sisters, who were ages 16, 15, and 13, at the time
of the trial. Davis has not proffered any clear and convincing evidence to
overcome this factual determination, so we are bound to defer to it. See Nejad
v. Art'y, Gen,, State of Ga,, 830 F.3d 1280, 1292 (11th Cir. 2016) ("Determining
the credibility of witnesses is the province and function of the state courts, not
a federal court engaging in habeas review, . .. [I|n the absence of cear and
convincing evidence, we have no power on federal habeas review to revisit the
state court’s credibility determinations.” {guotations and internal citations
omitted)); ser alse 28 US.C. § 2254(e)(1} (providing that state court’s factual
findings are presumed to be cormrect and the petitioner must present dlear and
convincing evidence to overcome that presumption).
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testified that Davis and three other men ordered a pizza and then
robbed the delivery man of six pizzas and $32 when he arrived. In
her opinion, Davis was not the leader and was merely a follower in
the incident, No weapon was involved—although one of the
robbers had his hand in his pocket "as it he . . . had a gun.” The

victim said that “there really was never a threat made to him,”

Following the evidentiary hearing, the trial court and the
Alabama Court of Criminal Appeals ("ACCA") denied Davis's
claims on the merits, concluding that counsel’s performance was
not deficient with regard to the investigation of Davis’s childhood
or the investigation of Davis's prior robbery conviction. Davis v
State, @ 50. 3d 539, 566, 569 (Ala. Crim. App. 2008), cert. denied sub
ront. Ex parte Davis, 9 5o0. 3d 571 (Ala. 2008).

After exhausting his state postconviction re medies, Davis
filed the underlying federal habeas petition under 28 U.5.C. § 2254,
The district court denied the § 2254 petition on the merits and the
related COA request, concluding that the state court did not
unreasonably apply Supreme Court precedent or base its decision
on an unreasonable determinarion of the facts. We then granted a

COA on the two ineffective-assistance claims at issue in this appeal.
11. The Gm.rerning Framework

We review the district court’s denial of a § 2254 habeas
petition de nove. Ward v, Hall, 592 F.3d 1144, 1155 (11th Cir. 2010).
Under AEDPA, however, we can only grant habeas relief with
respect to a claim adjudicated on the merits by the state court if the
state court’s decision “resulted in a decision that was contrary to,
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or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United
States,” 28 U.S.C. § 2254{d)}1), or “resulted in a decision that was
based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding,” id. § 2254(d}2).
“I'WThen the last state court to decide a prisoner’s federal claim
explains its decision on the merits in a reasoned opinion . . . a
federal habeas court simply reviews the specific reasons given by
the state court and defers to those reasons if they are reasonable.”
Wilson v. Sellers, 584 U5, 122, 126 (2018).

Davis argues only that the state court's decision was
contrary to, or involved an unreasonable application of, clearly
established tederal law under § 2254(d¥1). "To meet that standard,
[he] must show far more than that the state court’s decision was
‘merely wrong' or ‘even clear error.” [He| must show that the state
court’s decision is so obviously wrong that its error lies beyond any
possibility for fairminded disagreement.” Shinn v. Kayer, 592 U.S.
111, 118 (2020) (quotations omitted); Woods v. Etherton, 578 U.S.
113, 116-17(2016) (" A state court’s determination that a claim lacks
merit precludes federal habeas relief so long as fairminded jurists
could disagree on the correctness of the state court’s decision.”
(quotations omitted)}. "If this standard is difficult to meer—and it
is—that 15 because it was meant to be.” Burt v. Titlow, 571 U.5. 12,

2002013) {qumatinns omitted).

To establish that counsel rendered inetfective assistance in

violadon of one’s Sixth Amendment right to counsel, a petitioner
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must show both that his "counsel’s performance was deficient” and
that counsel’s deficient performance resulted in prejudice.
Strickland, 466 U.S. at 687. Because the majority opinion addresses
the prejudice prong. I focus solely on the deficient performance
prong.

To prove counsel p-erii:rrmed deﬂcienﬂy, a petitioner must
demonstrate that counsel’s representation “fell below an objective
standard of reasonableness” measured by "prevailing professional
norms’ and “considering all the circumstances.” [d. at 688. The
Supreme Court has repeatedly and emphatically instructed that
review of counsel’s performance is “highly deferential” and
requires “indulg/ing| a strong presumption that counsel’s conduct
|fell] within the wide range of reasonable professional assistance.”
Id. at 689; Knowles v. Mirzavance, 556 U.S. 111, 124 (2009); Cullen v.
Pinholster, 563 U5, 170, 189 (2011). In other words, “counsel is
strongly presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable professional
judgment.” Strickland, 466 U.S. at 690. Critically, "the burden to
show that counsel’s performance was deficient rests squarely [and
at all times] on the detendant™ Titdew, 571 U.5. at 22-23

(quotations omitted).

In evaluating counsel’s performance, the reviewing court
must make "every effort . . . to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's challenged
conduct, and to evaluate the conduct from counsel’s perspective at
the time. Strickland, 466 LS. at 682 (emphasis added). “And because
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counsel’s conduct is presumed reasonable, fora petitioner to show
that the conduct was unreasonable, a petitioner must establish that
no competent counsel would have taken the action that his counsel
did take.” Chandler v. United States, 218 F.3d 1305, 1315 (11th Cir.
2000) (en banc). In other words, “[t]he challenger's burden is to
show that counsel made errors so serious that counsel was not
functioning as the counsel guaranteed the detendant by the Sixth
Amendment.” Harrington v. Richeer, 562 U.S. 86, 105 (2011).

Importantly, "|t|he purpose of ineffectiveness review is not
to grade counsel’s performance.” Chandler, 218 F.3d ar 1313. "To
state the obvious: the trial lawyers, in every case, could have done
something more or something different. 5o, omissions are
inevitable. But the issue is not what is possible or "what is prudent
or appropriate, but only what is constitutionally compelled.™ [d.
{quoting Burgerv. Kemp, 483 U5, 776 (1987)); Bates v. Sec'y, Fla. Dep't
of Corr., 768 F.3d 1278, 1295 (11th Cir. 2014) (explaining that
Strickland's reasonableness test "has nothing to do with what the
best lawyers would have done. MNor is the test even what most
good lawyers would have done. We ask only whether same
reasonable lawyer at the trial could have acted, in the
circumstances, as defense counsel acted at trial.” (quotations
omitted)). Moreover, when we review counsel’s perfnrmance, we
keep in mind that "[t]he reasonableness of counsel’s actions may
be determined or substantially influenced by the defendant’s own
statements or actons.” Strickland, 466 U.5. at 691. "Counsel’s
actions are usually based, quite properly, on informed strategic

choices made b}r the detfendant and on information supplled b\_.r the
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defendant.” Id "In particular, what investigation decisions are

reasonable depends critically on such information.” Id.

As is clear from the discussion of Strickland's highly
deferential standard, “[sjurmounting Strickland's high bar is never
an easy task.™ Padilla v, Kentucky, 559 U.S. 356, 371 (2010). And
critically, where, as here, r; 2254id) applies, the question iz not
whether counsel's actions were reasonable” under Strickland.
Harrington, 562 U.3. at 105. Instead, the question is whether “the
state court’s determination under the Strickland standard . . . was
unreasonable—a substantally higher threshold.” Knowles, 556 U.S.
at 123 (quotations omitted).

Consequently, [ e jstablishing that a state court’s application
of Strickland was unreasonable under § 2254(d} is all the more
difficult” because “[tlhe standards created by Strickland and
§ 2254({d) are both "highly deferential’ and when the two apply in
tandem, review is ‘'doubly’ s0.” Harrington, 562 LS. at 105 {internal
citations omitted). Under this doubly deferential standard, “federal
courts are to afford ‘both the state court and the defense attorney
the benefit of the doubt.”™” Woods, 578 U.S, at 117 (quoting Titlow,
571 U.5_at 15).

Adherence to these deferential principles “serves important
interests of federalism and comity,” and federal habeas courts
reviewing a state court’s decision must remember that "[f Jederal
habeas review . . . exists as a guard against extreme malfunctions in
the state criminal justice systems, not a substitute for ordinary
error correction through appeal.” Woods v Donald, 575 US. 312,
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316 (2015) (quotations omitted). Accordingly, "it is a rare case in
which an ineffective assistance of counsel claim that was denied on
the merits in state court is found to merit relief in a federal habeas
proceeding.” Nance v. Warden, Ga. Diagnostic Prison, 922 F.3d 1298,
1303 (11th Cir. 2019} (quotations omitted).

My dissenting colleague acknowledges these deferential
principles but resolves this case in a manner fundamentally
inconsistent with AEDPA. Instead of focusing on whether the state
court's decision is so obviously wrong that its error lies beyond any
possibility for fairminded disagreement, the dissent applies "a de
novo-masquerading-as-deference  approach that the Supreme
Court has repeatedly condemned.” Shinn, 592 US. ar 117
(quotations omitted). Although the dissent claims to apply
deference, the dissent in fact evaluates the merits of Davis's
Strickland claims de novo, concludes that counsels’ performance was
deficient, that Davis suffered prejudice, and then uses that
conclusion to assert that the srate court’s decision was
unreasonable. "In other words, it . . . treat| 5| the unreasonableness
question as a test of its confidence in the result it would reach

under de nove review.” [d. ar 523 (quotations omitted).

Applying the proper framework, [ explain why the state
court's determination that Davis’s counsels” performance was not
deficient was an objectively reasonable determination. [ begin with
counsel’s alleged failure to investigate and present mitigating
evidence of childhood abuse, and then | turn o the alleged failure
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Lo mvestigate the circumstances 5urrnundjng Davis’s prior mhher:,r

CONVICTION.
[l1l. Evidence of Childhood Abuse

Davis argues that Giddens and Adams “did virmally
nothing” to prepare for the penalty phase and failed to investigate
and uncover si gnificant evidence of Davis's childhood abuse, which
could have been offered as non-statutory mitgation during the
penalty phase. He maintains that the state court’s conclusion that
counsel performed reasonably was an unreasonable application of

Strickland and contrary to clearly established federal law. | disagree.

“Strickland require(s] that [counsel] make a reasonable
investigation into possible mitigating factors and make a reasonable
effort to present mitigating evidence to the sentencing court.”
Andersonw. Sec'y, Fla. Dep’t of Corr, 752 E3d 881, 904 (11th Cir. 2014)
(quotation omitted) (alteration adopted). Evidence of childhood
abuse can constitute a mitigating circumstance in a capital
sentencing proceeding. Puiatti v Sec’y, Fla. Dep't of Corrs., 732 F3d
1255, 1287 {11th Cir. 2013). Thus, defense counsel’s failure to
undertake reasonable efforts to obtain mitigation evidence of
abuse may constitute ineffective assistance of counsel in some
cases. Even so, as "[ijn any ineffectiveness case, a particular
decision not to investigate must be directly assessed for
reasonableness in all the circumstances, applying a heavy measure
of deference to counsel’s judgments.” Strickland, 466 US. at 691
The Supreme Court has never held that counsel is constitutionally

required £ invesﬁgate SF'EEiﬁC areas of mitigatic-n- See Hanwnon v
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Sec'y, Dep't of Corr, 562 E3d 1146, 1155 (11th Cir. 2009). With these

principles in mind, 1 turn to counsel’s investigation in this case.

The ACCA concluded that Davis failed to demonstrate that
counsel rendered constitutionally deficient performance with
regard to counsels’ investigation of Davis’s childhood abuse. Davis
v State, ¥ So. 3d 539, 553-67 (Ala. Crim. App. 2008). In reaching
this decision, the ACCA quoted Exr:ensivel}r from the Rule 32 trial
court's order denying this claim, highlighting the failure of Davis
to call one of his attorneys to testily and of Davis and his family to

disclose the childhood abuse to his counsel:

In this claim, Davis has alleged that his trial counsel
were ineffective in regard to the penalty phase of his
trial. Quite simply, this claim can only be described as
bizarre, based on the fact that [Davis's| own family
seems to have concealed important informaton from
trial counsel. Having considered the petition, having
carefully reviewed the evidence presented at this
hearing, as well as at the tial, and ﬁ:rlinwing the law
governing Sixth Amendment claims—including the
recent decision in Wiggins v Smith, [53% LS. 510]
{2003 —the court finds that this claim is due o be
denied.

This finding is not meant to imply that the Court did
not find compelling some of the mitigation evidence
presented by [Davis| during the evidentiary hearing,.
Much of the evidence presented at the Rule 32
hearing focused on abuse inflicted on Davis by his
mother, Lillie Bell-Davis. The Court finds that Davis
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was abused by his mother to an extent that would
have rendered it relevant to the issue of the
appropriate penalty determination in this case under
existung law. . . .

The Court’s major concern, however, is that if this
Court used this evidence to find the existence of
deficient ]:nerﬂ:-rmance the Court would be engaging
in the inappropriate activity of judging the
performance of trial counsel through the use of
hindsight.  Further, the Court would be passing
judgment on Artorney Adams without the benefit of
his testimony. Even worse, this Court would be
inappropriately shifting the blame for the inexcusable
actions of Davis's family, partcularly his mother, to
his trial counsel. This Court must judge trial
counsel’s performance through their perspective at
the time. That being the case, the Court does not find
that trial counsel’s performance was deficient.

To the contrary, Jimmy Davis's family—and to a very
large extent his mother—bears a heavy burden in this
case for their role in this matter. Because Adams did
not testify, this Court does not know whar Adams did
or did not do in preparation for this case. The Court
presumes, however, that Adams acted reasonably in
the questions he asked his client and his client’s
mother and in preparing for the penalty phase.
Further, the testimony of Giddens establishes that at
no time did Davis ever mention to his attorneys the
abuse suffered at the hands of his mother or the
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intervention of DHR [the State Department of
Human Resources| in the Davis home.

Looking at Giddens's testimony and the trial
testimony of Lillie Bell-Davis, much of the
background information given by Davis’s family was
trae, but given with Ms. Davis’s personal "spin’ on it,
omitting the important portions of Davis's life in
which he was beaten by a belt or switch. The
information concerning Davis's participation in the
job corps, obtaining his GED at Tuskegee, the death
of his father, his parents’ marital difficulties, are all
items that Lillie Bell told counsel about and was
willing to restify abour. Thus, trial counsel did obtain
much of this information through the most obvious
source: Davis’s mother,

Although Davis tfaults rial counsel for not
subpoenaing his DHR records, there is absolutely no
evidence before this Court that reasonably competent
counsel would have been on notice that such records
existed, There are no consttutionally required
checklists for mitigation investigations. Trial counsel
are taced with the realities of limited time and limited
resources. Those resources have to be managed in an
efficient manner, Thus, this Court does not find that
attorneys are expected to subpoena agency records
justin case. Had Lillie Bell-Davis, Davis’s siblings, or
Davis himself told his trial counsel that this issue
needed to be investgated—that DHR had been
involved in the Davis home—this Court would
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absolutely find ineffective assistance of counsel for
failure to investigate, discover and/or develop this
evidence, depending on the strategic decisions made
by counsel :E:rl!q:-wing their investigation. Bur thar is
not what happened here.

Dravis is asking this Court to declare two competent
trial lawyers incompetent due to the fact that they
were manipulated by Lillie Bell-Davis, the Davis
family, and Davis himself due to the family's
conspiracy of silence. Quite simply, it is not trial
counsel's fault, it is the fault of [Davis|, of his mother,
of Andre Sigler, and of the Davis family as a whole; a
family that apparently sought collateral counsel’s
assistance in keeping these facts private, even during
the time leading up to the evidentiary hearing in this
matter.

Id. at 553-56 (alterations in original). The ACCA concluded that

the trial court’s ﬁndingﬁ were “supported by the record,” and it

"adopt[ed] them as part of [its] opinion.” Id. at 563.
The ACCA then explained that it had reviewed the record

and found that "Adams’s involvement in the case was not minor”
and the court was "troubled” that Adams was not called to tesriﬁ_,r

given that it was clear that "he had a si.gnificant role in preparing
for Davis's trial.” Id. at 564. Accordingly, the ACCA held thar,

(blased on the unusual circumstances presented in
this case and the fact that we do not know the extent
of cocounsel’s investigation because Adams was not
called to tﬂtif:,', we cannot say that counsel was
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ineffective for failing to discredit the statements of
Davis, his mother, and two of his siblings, and two
conduct yet more investigat:inns_

Id. at 566. Given the record in this case, the state court's conclusion
that counsel did not perform deficiently was not an unreasonable

appllcarjnn of Su'[:rreme Court precedenr.

As an ininial matter, although the majority opinion assumes
arguendo that a more thorough investigation would have
uncovered evidence of Dawis's childhood abuse (because the
majority focused on the prejudice prong), thar assumption is not
necessarily true. There was a single 1981 report of confirmed child
abuse by social services that involved Davis, but Davis's mother was
provided with some services and Davis was not removed from the
home. There were no other documented incidents of abuse
involving Davis that trial counsel would have discovered through

MOre iiwesﬁgaﬁnn.-'

" The dissent disagrees, citing the “343 pages of DHR records” introduced by
postconviction counsel—in other words, according to the dissent, if counsel
had only looked, he would have found a plethora of mitigation in the DHR
records. The dissent's reference to the volume of records alone without
context is misleading and makes it appear as though there was far greater
dorumentation of abuse than actually existed. When cxamined, the vast
majority of the DHR records consist of correspondence and documentation
concerning public assistance benefits that Lillie applied for or received, not
allegations of child abuse. Further, approximately 70 of those pages concern
public assistance benefits and parenting issues of Davis's older sister Mary
regarding her own children, not about Davis's mother. The dissent’'s
reference eo “a 1981 report [that] noted several other incidents of abuse,
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Furthermore, Davis and his family exhibited a pattern of
denial concerning the abuse that was pervasive throughout this
case, both at trial and during the postconviction hearing. Davis's
mother consistently and repeatedly denied any abuse, and Davis
inexplicably did not call her as a witmess during the Rule 32
proceedings, despite her availability and his knowledge that the
abuse inflicted by her was key to his mitigation case.

Likewise, Davis himselt has consistentdy and repeatedly
declined to discuss his childhood. For instance, the record reveals
that during the trial proceedings, he refused to cooperate with the
presentence investigation—indeed, when approached about
assisting with background tor the presentence investigarion, Davis
used wvulgar expletives, dropped his pants and exposed his
underwear, “stat{ing] his absolute refusal in no uncertain terms to
cooperate with [the | [cjourt or in [the] investigation in any regard,

and walked out.” And during his Rule 32 proceedings, he provided

including that Lillic used a switch and a belt to whip Davis whenever he
misbehaved, stretching back at least a year,” is in fact part of the same 1981
complaint that 1 have already discussed. The dissent is correct that a 1987
report noted in passing that Lillie had kicked then-sixteen-vear-old Davis oot
of the house; that he had returned home; and chat Lillie staced that she would
kick him out if he mishehaved again. However, while that passing note exists,
the 1987 report did not involve abuse allegations related to Davis. Instead, the
report of neglect listed then-minor Hortense as the alleged wvictim, and it
indicated that Lillie had kicked Hortense oot of the house and refused to let
her return after Homense and her older sister Mary got into a fight. It is
unclear that had counsel requested DHR records for Davis that counsel would
have automatically received the records refated to Davis's siblings,
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only deliheratelj.r evasive answers in response to questioning by Dr.
King about his childhood—stating only that his childhood “wasn't
rosy,” that his mother disciplined him with a switch, and that
sometimes he felt he was disciplined “"too much”—despite knowing
that the childhood abuse he suftered was a key to his claim of

ineftective assistance.

Davis’s family members demonstrated a similar reluctance
to discuss the abuse. For instance, when Davis's younger sister
Hortense was asked at the Rule 32 evidentiary hearing if she would
have testified to the abuse if called as a witness at trial, she stated
only that she "prubab]].r would have.” Similarly, Davis’s older sister
Mary admitted during the Rule 32 evidentiary hearing that, even
when Davis’s postconviction team contacted her, she shared just
“the basics” about the abuse with them and not the specific details

she testified to du.t‘iﬂg the evidentiary he aring.

In fact, every single family member and friend that testified
at the evidentiary hearing stated that they never told anyone about
the abuse and never reported the abuse to the authorities. Thus, |
agree with the state court that it is far from cerrain that a more
thorough investigation by counsel would have uncovered the
evidence of childhood abuse that was produced during the Rule 32
proceedings.*

' As the dissent notes, Davis also called as a witness capital defense expert John
Mays, who opined that Giddens and Adams did not spend enough time
preparing for mitigation. However, neither the Supreme Court nor this Court
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Regardless, the biggest problem for Davis is that he failed to
present a thorough and complete record of counsels’ perfn rmance.
Strickland commands that courts presume that counsel acted
reasonably, and Davis bears the burden of overcoming that
presumption. Strickland, 466 U.S. at 688-89. Here, the record is
incomplete as to Adams’s preparation for the penalty phase
because Davis did not call Adams as a witness at the evidentiary
hearing or submit other evidence about the nature of Adams’'s

involvement in the case, such as an affidavit from Adams.

Davis argues that he did not need to present such evidence
because the State stipulated to Adams’s time sheet, which reflected
the work he did in the case. But the time sheet only underscores
the importance of Adams’s testimony. Specifically, Adams
recorded more hours of out-of-court time in this case than Giddens,
and Adams listed “interviewed witnesses” several times in the

descriptinn of time spent. However, we do not know who these

has ever held that counsel must spend a certain amount of time preparing for
trial in order to provide constitutionally effective assistance. fenking v, Comm''r,
Ala. Dep’t of Covr., 963 F.3d 1248, 1266 (1 1th Cir. 2020). Furthermore, what the
dissent fails to acknowledge is that Mays's testimony has little relevance to the
question of whether Davis's counsel performed deficiently. See Newland v,
Hall, 527 F.3d 1162, 1208 {11th Cir. 2008) {"[§ tatements from other attomeys
are not dispositive; indeed, they have little weight in our analysis.”);
Frovenzanae v. Singletary, 148 F.3d 1327, 1332 (11th Cir. 1998} (explaining that
the reasonableness of counsel’s actions "is a guestion of law to be decided by
the . .. courts” and, thus, "it would not martter if a petitioner could assemble
affidavits from a dozen attomeys swearing that the strategy used at his trial
was unreasonable ",
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witnesses were or whether they related to preparation for the guilt

phase, the penalty phase, or both.Y And Giddens emphasized

* The dissent contends that Adams’s time sheet on its face shows that Adams
did not interview witnesses or meaningfully prepare for the penalty phase, and
the state court unreasonably applied Strickland in affording Adams a
presumption of reasonable performance. In support, the dissent points to the
fact that both Giddens's and Adams’s time sheets have a 12.5 hour entry for
December 3, 1993, with almost the same description—"communicaton with
co-counsel; trip to Channel 40; Anniston Star; interviewed witnesses; trip to
crime scen| |e; communication with Judge; reviewed evidence at Anniston
City Jail; reviewed video statermnents of co-defendant; conference with DA
trial preparation.” Thus, the dissent concludes counsel must have been
together on that date and done the same activities, and therefore it necessarily
follows that the reference to “interviewed witnesses” in this billing entry must
have related to only guilt-phase witnesses because Giddens did not recall
interviewing any other mitigation witnesses.

But even if we assume that the dissent is correct thar counsel were together
on December 3 and did the same activities, Adams also had two additional
billing entries for December 1 and 2 thar referred to the investigation and
interviewing of witnesses, which totaled an additional 21.5 hours—entries that
did not march Giddens's time sheet. The dissent surmises that (1) “the most
reasonable way” to interpret the December 1 entry is that Adams must have
been working on the guilt phase of the trial based on the other tasks recorded
in his billing entries, and (2) the most reasonable way to interpree the
December 2 entry is that, given Adams's other tasks listed in that same 10-
hour block Adams muost “not have spent a significant amount [of ome]
investigating witnesses.” These assumptions are pure speculation and
certainly do not rise to the level of overcoming the presumption of reasonable
performance thar is afforded counsel under Stnckland. Strickland, 466 1.5, at
6890 (7| Clounse] is strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional

judgment.”).
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repeatedly during the Rule 32 evidentiary hearing that both he and
Adams participated in the preparation and investigation of the case,
and that they did some things independently and some things
together. In fact, at times Giddens said that he could not recall
certain informaton, and deferred to Adams's recollection, but we
have no information about Adams’s recollection. In other words,
the nature and extent of counsel’s pretrial investigation in this case
is simply incomplete without Adams’s testimony or other evidence

such as a sworn atfidavit attesting to his involvement in this case.

In short, as the state court found, "Adams’s involvement in
the case was not minor.” Davis, 9 S0, 3d at 564. The record
confirms that Adams played a very active role during all phases of
the trial—he made the opening and closing statements at trial, he
cross-examined many of the State’s key witnesses, he handled the

majority ot the defense’s objections and motions at trial, and he

Moreover, the dissent’'s assumption that there was line drawing between
counsels’ preparation for the guilt phase and the penalty phase is undermined
by Giddens's testimony thar the defense began prepanng mitigation
simultaneously with the guilt phase because "you have to be prepared” for
what will happen if the jury returmns a guilty verdict.

In any event, while the dissent may belicve that the state court got the answer
wrong on the deficiency prong, that belief is not a sufficient basis for granting
federal habeas reliefunder § 2254(d). See Shinn, 592 U 5. at 118 {cxplaining that
to overcome AEDPA's hurdles, the state “prisoner must show far more than
that the state court's decision was merely wrong or even clear ermor”
{quotations omitted)).  Rather, Davis must show “that the state court's
decision is so obviously wrong that its error lies beyond any possibility for
fairminded disagreement.” Id, (quotations omitted). And he has not done so.
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conducted the questioning of Davis's mother and cousin during the
penalty phase. Yet the record is silent, or at best ambiguous, as to
Adams’s actions, and the Supreme Court has stated repeatedly that
“the absence of evidence cannot overcome the strong presumption
that counsel’s conduct fell within the wide range of reasonable
professional assistance.” Titlow, 571 ULS. at 23 (alteration adopted)
(quotations omitted); Chandler, 218 F3id at 1314 n.15 ("An
ambiguous or silent record is not sufficient to disprove the strong
and continuing presumption.” ); see also Dunn v. Reeves, 594 LS, 731,
739-41 {2021) (explaining that, although it is case dependent, the
defendant’s failure to call his attorneys to testify can be fatal to his
ineffective-assistance claim); [Jemkinsg, 963 E3d at 1265-67
(explaining, in the context of an ineffective-assistance claim based
on counsel's failure to discover evidence of childhood abuse, that
because the petitioner failed to present testimony or an affidavit
from one of his counsel, "we must assume counsel carried out his
professional responsibility and discussed mitigation with his
client”). Thus, without a fully developed record, it is impossible for
Davis to overcome the “strong presumption that counsel’s conduct
[fell] within the wide range of reasonable professional assistance,”
Strickland, 466 U5, at 689, and impossible tor this Court to say—as

it must in arder to grant relief under§ 2254 that the state court’s



USCA11 Case: 18-14671 Document: 94-1  Date Filed: 10/30/2024 Page: 87 of 170

18-14671 BraNCH, |.. Concurring 27

application of Strickland was "objectively unreasonable.” " Renico v
Lett, 559 US. 766, 773 (2010).

Even purting aside the absence of evidence related o
Adams’s involvement in the case, there is still Giddens’s testimony
at the evidentiary hearing that he was unaware of any abuse and
that—critically—neither Davis nor his mother mentioned any
abuse. “|Tlhe reasonableness of a trial counsel's acts, including
lack of investgation or excluding. .. witnesses from the
sentencing phase, depends “critically’ uwpon what information the
client communicated to counsel.” Chandler, 218 F3d at 1324
(quoting Strickland, 466 US. at691). Davis and his mother pimided
Giddens with detailed information about Davis's background—
that his parents divorced when he was a baby, that he was raised by

a s'tngle mother withour a father ﬁgure in the home; that he had

" Davis argues that our decision in DeBrice v, Commissioner, Alabama
Diepartment of Covrections, 758 F.3d 1263 (11th Cir. 2014), makes clear that the
testimony of only one counsel can be sufficient to establish deficient
performance. Davis is correct, in part. There may be some instances where
the testimony of only one counsel is needed—which was certainly the case in
DeBrice where the absent counsel "played only a minor mole in the
investigation, preparation and presentation of [the] case,” and the testifying
counse] discussed actions that he and his non-testifying co-counsel ok or did
not take and the reasons why. Id at 1272-73. But Davis's case is very different
from the circumstances in DeBruce, Here, Adams's invelvement in the case
was not minor, and Giddens repeatedly stated that he and Adams did many
things independently. Further, Giddens could not recall a great deal of
information and stated that he would defer o Adams's recollection.  Thus,
Giddens's testimony alone was not sufficient to provide a complete picture of
counsels’ performance in this case,
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five siblings; thar his father died when Davis was a teen and that he
struggled with his father’s death; that Davis did not listen to his
mother and acted out as a teen; and that Davis dropped out of high
school but later got his GED—but neither Davis nor his mother
gave any indicarion that there was a history of abuse in Davis's
childhood. As this Court has previously emphasized, "because
information about childhood abuse supplied by a defendant is
extremely important in determining reasonable performance,
when a petitioner does not mention a history of physical abuse, a
lawyer is not ineffective for failing to discover or to offer evidence
of abuse as mitigation.” Newland, 527 E3d at 1202 (alterations
adopted) (quotatons omitted). Given this record, Davis has not
shown that no fairminded jurist could have concluded, as the
ACCA did, that Davis failed to carry his burden of proving deficient

perﬂ::rm ance.

Dravis disputes that he had any obligation to disclose the
abuse, arguing that any reasonable counsel would have essentially
put in a blind request for records with social services just in case
records of abuse existed. | disagree. As the state court explained,
there are "no constitutionally required checklists for mitigation
investigations,” and counsel cannot be expected to expend limited
resources and time to look for records “just in case.” Davis, 9 So.
3d at 556. To be clear, "|t|/he Constitution imposes no burden on

counsel to scour a defendant’s bar_kgmund for pntentiai abuse
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given the defendant’s . . . failure to mention the abuse ™" Stewart
v Sec’y, Dep'tof Corr, 476 F3d 1193, 1211 (11th Cir. 2007).

" The dissent responds that the facts in Stewart and Newland do not resemble
Davis's case, and, therefore, those cases do not support the conclusion that
Davis's counsel was not deficient for failing to uncover the unknown,
primarily undocumented, and closely held secrets of abuse that existed in
Davis’s background. MNo matter the factual differences, however, the
overarching principle from Stewant and Newland that counsel is not
constitutionally required to go on a fishing expedition and scour a defendant’s
background to look for potential abuse when the defendant fails to mention
such abuse to counsel is well-established and regularly invoked. See Williams
v. Head, 185 F3d 1223, 1237-38 (11th Cir. 1999} (tholding counsel did not
render constitutionally ineffective assistance when he spoke with the
defendant and the defendant’'s mother but neither gave counsel any reason to
suspect abuse); Callahan v. Campbell, 427 F.3d 897, 934 (1ith Cir. 2005}
{"Especially when it comes to childhood abuse, information supplied by a
petitioner is extremely important in determining whether a lawyer's
performance is constitutionally adequate. This Court has already stated in no
uncertam terms: An attorney does not render inetfective assistance by failing
to discover and develop evidence of childhood abuse thar his chient does not
mention to him.” {alteration adopted) (quotations omitted) ). Perhaps counsel
here could have done more and explicitly asked Davis and his mother whether
there was childhood abuse in his background—although all evidence points
toward the high likelihood that both of them would have denied the existence
of any abuse if asked—but what matters is that counsel was not
constitutionally required to do so. | alsonote thar, as a 23-year-old adult, Davis
was fully capable of apprising counsel of his background, but he failed to do
so. See Blankenship v. Hall, 542 F.3d 1253, 1276 ([T [he petdtioner is often in
the hest position to inform his counsel of salient faces relevane to his defense,
such as his background.”). Regardless, as | have cxplained repeatedly, the
question at this stage of the proceedings is not whether counsel's actions were
reasonable; rather, the question is whether the state court’s determination was
an objectively unreasonable application of Strickland. Harrington, 62 1.5, at
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Davis and the dissent argue that the ABA Guidelines in effect
at the time of his trial as well as Alabama’s Capital Defense Trial
Manual establish that counsels’ failure to seek out publicly available
records violated the applicable professional norms. The argument
is unpersuasive for two reasons.  First, as noted previously, the
question before this Court at this stage “is not whether counsel’s
actions were reasonable.” Harrington, 562 L15. at 105. Instead, the
question is whether “the state court’s determination under the
Strickland standard . . . was unreasonable—a substanually higher
threshold.” Knowles, 556 LLS. at 123 {quotations omitted). Second,
the Supreme Court has cautioned that these types of professional
guidelines are “only guides”—not binding standards—to be
considered in determining whether counsel's conduct was
reasonable.  Strickland, 466 US. at 688 ("Prevailing norms of
practice as reflected in American Bar Association standards and the
like . . . are guides to determining what is reasonable, but they are
only guides.”); see also Pinholster, 563 US. at 195 ("Beyond the
general requirement of reasonableness, specific guidellnes are not
appropriate.” (quotations omitted)); Bobby v Van Hook, 558 LLS. 4,
8-9 (2009) (reversing the Sixth Circuit’s grant of relief on
petitioner’s ineffective assistance claim and admonishing the circuit
court for treating the ABA Guidelines as “inexorable commands
with which all capital defense counsel must fully comply”

{quotations omitted)).

105. Those two questons are crifically different, despite the dissent’s
contentions to the contrary.
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In other words,

our deterendal review . . . does not ask whether
counsel could possibly or ideally have been more
effective. ‘The test . _ . is not whether counsel could
have done more. We do not ask whether an
attorney’s  representation  deviated from  best
practices or commaon custom, and we should resist
the temptation to second-guess an attorney with the
benefit of our hindsight.

Jenkins, 963 F3d at 1269-70 (quotations and internal citations
omitted). Thus, rather than blindly applying ABA Guidelines or
similar state standards and determining whether counsel
“measured up” o those standards, we assess counsel’s actions “tor
reasonableness in all the circumstances, applying a heavy measure
of deference to counsel’s judgments.” Id. at 1267 (quotation
omitted); Van Hoek, 558 US. at 9 ("American Bar Association
standards and the like are only guides to what reasonableness
means, not its definition. . . . [T|he Federal Constitution imposes
one general requirement: that counsel make objectively reasonable
choices.” {quotations omitted} (internal citations omitted)). Under
that rubric and in light of the unique factual circumstances in this
case, Davis has not shown that “every fairminded jurist would agree
that every reasonable lawyer would have made a different decision”
than his counsel made in this case regarding an investigation into
potential abuse. Heeves, 594 US. at 740 (emphasis in nr‘iginal}
{alteration adopted) (quotations omitted). Absent such a showing,
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the Supreme Court has been unequimca]];i.r clear that we cannot

grant habeas relief, Id.

The dissent contends that the state court’s decision that
counsel’s performance was not deficient was contrary to clearly
established Supreme Court case law in Wiggins v Smith, 539 US. 510
(2003). | disagree. The evidence in Wiggins established that trial
counsel’s investigation into records concerning Wiggins's life
placed counsel on notice of significant issues in Wiggins's
childhood, yet counsel conducted no further investigation. Id. at
518. The dissent contends that much like the counsel in Wiggins,
Giddens and Adams were on notice that they needed to investigate
more of Davis's background because Dr. Storey, who administered
()-related tests to Davis prior to trial, stated in passing in her
written report of the testung results that Davis’s performance on
some of the subtests indicated that he "may be . . . maladjusted,
and emotionally unstable,” and that "[a|n emotional disturbance
[was| suggested.” But the passing reference by Dr. Storey in two
lone sentences of a five-page intellectual assessment was not
sufficient to put counsel on notice that Davis may have been
physically abused by his mother as a child. After all, childhood
abuse is not the only cause of suspected emotional disturbances or
maladjustment. At best, this reference may have alerted counsel to
potential mental health issues, but counsel is not accused of failing
to discover mental health issues. Moreover, Storey's passing
reference to a possible emotional disturbance and instability is a far
cry from the evidence in Wiggins that counsel uncovered and yet

failed to investigate concerning Wiggins's childhood. which
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included Wiggins's "misery as a youth,” "his description of his own
background as disgusting,” "recorded incidences of physical and
sexual abuse, an alcoholic mother, placements in foster care, . . .
borderline retardation,” and "frequent, lengthy absences from
school.” [d. at 518, 523-26 (quotations omitted). Given the stark
factual differences between Wiggins and Davis’s case, it cannot be

said that the state court’s determination is contrary to Wiggins.

In sum, while Davis's counsel perhaps could have done
more, “whether counsel could possibly or ideally been more
effective” is not the standard for this Court’s doubly deferential
review under Strickland and AEDPA. fenkins, 963 F3d at 1269-70.
What is relevant here is that Davis has not shown, in light of this
record, that no fairminded jurist could have concluded, as the
ACCA did, that his counsel rendered reasonably adequate
perfnrmanue within the meaning of the Sixth Amendment. In
other words, because “fairminded jurists could reasonably disagree
about the reasonableness of counsel’s performance, . . . habeas
relief is due to be denied.” Id. at 1270 (quotations omitted); see alse
Pye v Warden, Ga. Diagnostic Prison, 50 E4th 1025, 1034 {11th Cir.
2022) (en banc) (same). Accordingly, | would also affirm the state
court's determination that counsel’s performance was not deficient
for tailing to investigate and present evidence of Davis’s childhood

abuse in mitigation.
V. The Prior Robbery File

Mexr, Davis argues that his trial counsels’ failure to

imrestigate and present evidence of the faces surruunding his pricrr
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1992 third-degree robbery conviction, which was a statutory
aggravating factor, constituted deficient p-erfbrma.nce. He
maintains that had his counsel investigated the circumstances of
the prior robbery, the non-violent nature of this crime would have
been revealed, which could have portrayed him in a different light
to the jury and perhaps lessened the weight afforded this statutory

aggravating factor, | disagree.

In Rompilla v. Beard, 545 U.S. 374, 377 (2005}, the Supreme
Court held that a "lawyer is bound to make reasonable efforts to
obtain and review material that counsel knows the prosecution will
probably rely on as evidence of aggravation at the sentencing phase
of trial.” Accordingly, the Supreme Court held Rompilla’s counsel
ineffective for failing to examine a court file concerning the
defendant’s prior conviction, despite knowing that the prosecution
intended to use it as an aggravating factor at sentencing and also
intended to “emphasize |Rompilla’s| violent character by
introducing a transcript of the rape victim’s testimony given in that

earlier trial.” Id. at 383. Thus, the Supreme Court explained that

it is difficult to see how counsel could have failed to
realize that without examining the readily available
file they were seriously compromising their
Opportunity to 1*Esp-|:rn& to a case foraggravation. The
prosecution was going to use the dramatic facts of a
similar prior offense, and Rompilla’s counsel had a
duty to make all reasonable efforts to learn what they
could about the offense. Reasonable efforts certainly
included obtaining the Commonwealth's own readily
available file on the prior conviction to learn what the
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Commaonwealth knew about the crime, to discover
any mitigating evidence the Commonwealth would
dnwnpla}f, and to anticipate the details of the
aggravating evidence the Commonwealth would
emphasize. Without making reasonable efforts to
review the file, defense counsel could have had no
hope of knowing whether the prosecution was
quoting selectively from the transcript, or whether
there were circumstances extenuating the behavior
described by the victim. The obligation to get the file
was particularly pressing here owing to the similarity
of the violent prior offense to the crime charged and
Rompilla’s sentencing strategy stressing residual
doubt. Without making efforts to learn the details
and rebut the relevance of the earlier crime, a
CONVINcing argument for residual doubt was certainly
bevond any hope.

Id. at 385-86 (foomote omitted). In so holding, although the
Supreme Court cited the ABA’s Standards for Criminal Justice in
effect at the time of Rompilla’s wial, which advised counsel to
“explore all avenues lead'mg to facts relevant to . . . the penalty,”
including information in the possession of “the prosecution and
law enforcement authorities,” the Supreme Court took care to
note that it was not adopting a "per se rule” requiring counsel to
completely review every prior conviction file in all cases, and that
the unreasonableness of counsel’s investigation in Rompilla’s case
was dependent on the facts of the case. [d at 387, 389-90
(quotations omitted); se¢ alse id. at 393-9% (O'Connor, |,
concurring); Hawnon, 562 F.3d at 1155 (explaining that Rempilla’s
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"directive does not require a parﬁculzr level of ilwest:igaﬁnn in

every case )1

It is undisputed that Davis's counsel knew that the Srate
intended to present Davis's third-degree robbery conviction as a
statutory aggravating factor—namely, that Davis had a prior
conviction that involved the use or threat of violence. Unlike in
Rompilla, however, the State did not introduce the facts of Davis's
prior conviction or read from any transcripts related to the prior
conviction, Instead, the State simply produced a certified copy of

the prior CONVICHON.

At the Rule 32 evidentiary hearing, Giddens testified that he
"was aware of” Davis's prior robbery conviction because he “had
gotten those records so [he | was aware of that through the criminal
justice system.” Giddens confirmed that he did not “speak to
anyone involved in [the robbery| case.” However, he reiterated
that he "reviewed the record on that and saw what [Davis| was
convicted of. And [he thought Davis] actually served time on it.”
Giddens stated that he “[did not] remember the exact facts” of the

It Davis's 1993 trial occurred pre-Rompilla, =0 counsel did not have the benefic
of the Rompilla decision that would issue over a decade later. Nevertheless,
because Rompilla existed at the time of the ACCA's decision here, we must
examine whether the ACCA's decision was contrary to, or an unreasonable
application of, Rowmpilla. See Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003}
{holding that the phrase "dearly established federal law” in 2B US.C.
& 2254(d)(1) means “"the governing legal principle or principles set forth by the

Supreme Couort” at "the time of the relevant state-count decision”™).
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robbery. "[He] just remember{ed] it was a robbery that [Davis]
had—was convicted of and it was offered in the sentenc|ing]
hearing.” When asked whether he did any investigation to learn of
the circumstances of the robbery itself, Giddens stated, “[w|ell, the
only thing that is admissible is the convicrion itself, not the facts of
it. . . . The state offered simply a certihied copy of the conviction,
Which we don’t object to, because you don’t want them to have

Lo put on a witness to hn’ng out the facts.”

In light of Giddens's testimony, the ACCA found that
Davis's case was distinguishable from Rompilla because unlike in
Rompilla where “the attorney testified that she had not looked at
the file of Rompilla’s prior rape conviction[, ] . . .. Giddens testified
that he did examine the file on Davis’s prior conviction but had not
spoken to anyone about the prior case.” Davis, 9 50. 3d at 569
{emphasis added). "More importantly,” the ACCA noted, "the jury
in [Davis's| case was aware that Davis had previously been
convicted of the lowest degree of robbery. Counsel tried to
minimize the prior conviction. Thus, we do not believe that
Rompilla mandartes that we reverse Davis's sentence on this issue.”

{d."* Thus, the state court concluded that "we cannot say that

* The dissent faules the Rule 32 tnal count for misunderstanding Davis's
ineffective-assistance argument conceming the investigaton of his prior
robbery conviction.  Instead of making factwal findings regarding what
investigation, if any, counsel conducted regarding the prior robbery
conviction, the trial court held that the claim lacked merit becavse, regardiess
of the dircumstances, the prior conviction qualified as a statutory aggravating
factor—"[ t[here [was] no explaining it away “—and noted that Davis could not
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counsel was ineffective for failing to conduct a more detailed
investigation into Davis's prior conviction for robbery in the third

degree.” [d. |agree.

The ACCA was entitled to credit Giddens's testimony and,
whether or not it is the best rta::iing, the state court's interpreta[inﬂ
of Giddens’s testimony as establishing that he reviewed the file

from Davis's prior conviction was not clearly and convincingly

use his Rule 32 petition to collaterally attack his prior conviction. The trial
court's analysis is not surprising because the Rule 32 trial coun issued its
decision denying Davis's Rule 32 petition in August 2004 well before the June
2005 Rompilla decision—indeed, before even the grant of certiorari in Rompilla,
See Rompilla v. Beand, 542 U5, 966 (2004) (granting certiorari), Consequently,
the Rule 32 trial court did not have the benefit of the Rompilla decision to
define the contours of Davis's claim—nor did Davis refer to any specific cases,
any ABA standards, or other similar state guidelines in his Rule 32 petition in
support of this claim. Rather, Davis placed Rompilla on the state court's radar
and framed his claim expressly in terms of Rompilla for the first time in his
reply briet during his collateral appeal proceedings before the ACCA. Thus,
given this unique procedural context and lack of supporting authority
proffered by Davis, it is not shocking that the Rule 32 tnal court did not
precisely understand the contours of Davis's claim or anticipate the Supreme
Court's decision in Rompilla. But in any event, the Rule 32 tral court’s decision
isnot whar is before us for review, and the dissent’s discussion of its failure “to
make any findings relevant to the Rompilla issue” is an attempt to muddy the
waters and distract from what is to be our main focus—the thorough and well-
reasoned decision of the ACCA. See Wilson, 584 US. at 125 (explaining that
under AEDPA a federal habeas court reviews the reasoned decision from "the
last state court vo decide a prisoner’s federal claim™). In short, much like how
our job under Strickland 15 not to grade counsel’s performance, we should not
embark on a mission to grade the performance of the stare cours—
particularly when, as here, no party has asserted that the state trial court failed
in its dutics,
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erroneous.” Further, the ACCA acknowledged that Giddens did
not further investigate the underlying circumstances surrounding

the mhber}r_ But even under Rompilla, that failure does not per s¢

' Instead of giving Giddens and the state court the benefit of the doubr, as
required by the doubly deferential lens of AEDPA and Strickland, the dissent
reads Giddens's testimony differently from the ACCA and independently
concludes that Giddens did not review the prior conviction file. Specifically—
despite the fact that Davis does not directly challenge the ACCA's finding that
siddens “did examine the file"—the dissent concludes upon an independent
examination of the record that the “fle” Giddens and the ACCA must have
been referring to was nothing more than the Alabama State Action Summary
sheet. The dissent justifies its conclusion by pointing out that the district court
reached the same conclusion. True. The district court also rejected the
ACCA's factual finding that Giddens examined the file, but much like the
dissent, the district court’s rejection of the state court’s factual findings was
erronecus. Section 2254(e)(1) provides that a state coort's factual findings
“shall be presumed to be correct” and the petitioner “shall have the burden of
rebutting the presumption of correctness by clear and convincing evidence.”
28 LLS.C. § 2254(e)(1). Davis provided no evidence to rebut the state court’s
findings, and thus neither the district court nor the dissent should have
rejected the state coort's factual findings related to the deficiency
determination. Pye, 50 F.ath at 1034-35; ser also Putman v. Head, 268 F.3d 1223,
1233 n.5 (11th Cir. 2001} {"In accordance with 28 US.C. § 2254(e)(1), we
presume the factual findings of the state habeas court are correct, since
Appellant has not presented clear and convincing evidence to the contrary.”).
The fact that the district court and the dissent read the record differently and
would have reached a different conclusion than the state court is irelevane
under AEDPA. Titlow, 571 LS. at 18 {explaining that "a state-court factual
determination is not unreasonable merely because the federal habeas court
would have reached a different conclusion in the first instance™ (quotation
omitted)); Kice v, Collins, 548 U5 333, 34142 (2006} ("[1f] | r]eascnable minds
reviewing the record might disagree about” the state count factfinding in
question, "on habeas review that does not suffice to supersede” the state
court's factual determination. ).
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establish deficient performance. The Rompilla Court expressly
stated that it was not creating "a ‘rigid per s¢” rule that requires
defense counsel to do a complete review of the file on any prior
conviction introduced.” 545 U.5. at 389 (emphasis added). Indeed,
the Court noted that "|o|ther situations, where a detense lawyer is
not charged with knowledge that the prosecutor intends to use a
prior conviction in this way, might warrant a different assessment.”
Id. at 390 (emphasis added).

The situation in Rompilla is very different from the one here,
Significantly, in Rompilla, the prosecution introduced Rompilla’s
prior conviction as an aggravating factor not merely by entering a
notice of conviction into evidence—as was done here—bur by
emphasizing Rompilla’s violent character by reading into evidence
extensive portions of the rape victim’s testimony from the prior
case. Id. at 385, 389, Here, in contrast, the State merely introduced
a certified copy of Davis's prior conviction to establish a statutory
aggravating factor. It did not read from the transcript of the prior
proceedings or attempt to use the conviction to emphasize Davis's
violent character or propensity to engage in similar acts. Further,
as the majority notes, it was undisputed that under Alabama law a
conviction for robbery qualified as a felony involving the use or
threat of violence to the person regardless of the underlying facts.
Bush v. State, 695 So. 2d 70, 91 (Ala. Crim. App. 1995). Thus,
because Giddens knew (1) that the State intended to introduce a
certified copy of the prior conviction but not use the underlying
facts, and (2) the conviction would quallﬁ.r as an aggravator

regardless of the underlying facts, it was not necessarily objectively
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unreasonable for Giddens not to investigate the facts surrounding
the pizza robbery and instead focus on minimizing the weight
afforded the prior violent felony aggravator by emphasizing that
the conviction was for the lowest degree of robbery in Alabama—
particularly in light of the heavy measure of deference to be
afforded counsel’s judgments. See Rompilla, 545 US. at 383
("[ R Jeasonably diligent counsel may draw a line when they have

gﬂﬂd reason to think further investigation would be a waste .

The Supreme Court has told us time and time again that
"because the Strickland standard is a general standard, a state court
has even more latitude to reasonably determine that a defendant
has not satistied that standard.” Shinn, 592 U.S, at 119 (quoting
Knowles, 556 U.S. at 123); Sexton v. Beaudreawx, 585 U5, 961, 968
(2018): Renico, 559 ULS. at 776 ("Because AEDPA authorizes federal
courts to grant reliet only when state courts act unreasonably, it
follows that the more general the rule at issue—and thus the
greater the potential for reasoned disagreement among fair
minded judges—the more leeway state courts have in reaching
outcomes in case-by-case determinations.” {(alterations adnpted}
(quotations omitted}). Based on this record and the double
deference afforded the state court’'s determination as to the
per{:nnﬂance prong under Strickland and AEDPA, Davis has not
shown that the state court's conclusion was objectively
unreasonable—i.e., "so obviously wrong that its error lies h-E!ﬂ'.rﬂd
any possibility for fairminded disagreement,” Shinn, 592 U.S. at 118
{quortations omitted); Virgirnia v. LeBlanc, 582 LS. 91, 94 (2017) ("In

order for a state court’s decision to be an unreasonable appli::arjml
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of this Court's case law, the ruling must be objectively
unreasonable, not merely wrong; even clear error will not suffice.”
(quotations omitted)); Pye, 50 F.4th at 1034 (explaining that where
AEDPA deference applies, we are precluded from granting federal
habeas relief “so long as fairminded jurists could disagree on the
correciness of the state court's decision.” {quoting Harrington, 562
U.S. at 101)).

Accordingly, | would also affirm the state court’s reasonable
determination that Davis's counsel’s performance was not
constitutionally deficient.
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RosENBAUM, Circuit Judge, dissenting:

Counsel made two serious errors that may well have
changed the outcome of the penalty phase of Jimmy Davis, Jr.'s
capital trial from life imprisonment to death. Neither error
stemmed from a strategic choice. Rather, they both resulted
directly from counsel’s ignorance of the law and failure to
investigate as a competent attorney would have. Based on
Supreme Court jurisprudence on the powertul nature of the errors
here—as well as the known divisions of Davis's jury over imposing
the death penalty—a reasonable probability exists that, but tor
counsel’s unpmfessinna] errors, the result of the penalty phase
would have been different. The state courts reached the oppaosite
answer only because they unreasonably applied Supreme Court
precedent. So | would grant Davis's petition to the extent that it
seeks a new penalty-phase trial. And | respectiully dissent from the
Majority Opinion’s decision to the contrary.

Before | dive into the details of my analysis, 1 begin by
summarizing counsel’s errors. First, counsel failed to learn the
underlying facts of the sole prior conviction that the State relied on
as one of only two aggravating factors supporting its pursuit of the
death penalty (against one mitigating factor supporting life
imprisonment). The State offered a certified copy of Davis's prior
conviction for third-degree robbery into evidence to establish the
aggravating factor that Davis had once been convicted of a crime

invu!v:’ng the use or threat of violence to a person.
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As it tumed out, though, the facts of that prior conviction
reflected a heist thar qualified for the violent-prior-conviction
aggravating factor in name only. When Davis was 22, he and three
of his friends ordered pizza. When the pizza deliveryman arrived,
the group swiped the six pepperoni pizzas and took about $50 from
him, Then they ran away with the pizzas. But the police quickly
caught up with all four culprits, including Davis, who was stll
carrying a pizza. And thou gh one of the four told the deliveryman
to “[glive it up” and made a gesture in his pocket like he may have
had a gun, no weapons were involved, no violence was involved,
and the deliveryman said that "there really was never a threat made

to him.” Mor was Davis the gmup's rin gieader_

But Davis's counsel knew none of these moderating facts.
So counsel never showed the jury that the sole "violen[t]” prior
conviction the State used to support its death-penalty request
concerned a pizza heist; involved no weapons, no real threats, and

no violence; and no one was hurt.

Instead, Davis's counsel argued only that third-degree
robbery is the least serious kind of robbery. Burt that’s like saying a
particular type of cancer is the least serious kind of cancer. The
term “robbery,” like the term "cancer”—even when accompanied
by a descriptor indicating it is the least serious type—necessarily
conveys grave seriousness in the absence of any other facts. And
here, that incomplete impression comprised the entire basis for the

weilght the jury and court gave when they found that this
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aggravating factor—one of nnl:,' mwo the State 1'ajsed—suppﬂrted
the death penalty.

Second, counsel failed to investigate Davis's background,
including whether Davis had endured abuse growing up. In fact,
Davis had. His own mother, Lillie Bell Davis, repeatedly and often
severely beat Davis with broomsticks, extension cords, belts, and
switches. When Davis was in second grade, Lillie beat him so
viciously that his head became "dented,” “warped,” and "swollen,”
and his ear was partially severed, After the extreme beatings that
Lillie inflicted on Davis, Davis went "into spasmis|” and shook for
days. This abuse persisted through the time Davis was at least 14
or 15 years old. And Theresa Peebles. a social worker from the
Calhoun County Department of Human Resources, said she had
“never seen a back that looked worse than Jimmy's” from his
mother’s beatings. Davis's DHR file even included photographs of

his back, covered in scars, when he was ten years old.

But counsel never knew any of this. That's because
counsel’s entire mitigation investigation consisted of interviewing
Davis about the crime under indictment, interviewing Lillie (Davis’s
abuser), and having intelligence tests administered to Davis. And
even when counsel interviewed Davis and Lillie, counsel never
asked about abuse. Yer the Supreme Court has recognized that
evidence of things like a defendant’s abuse as a child can
“influence[] the jury’s appraisal of [a defendant’s] moral
culpabilicy.” Williams v, Taylor, 526 U.S. 362, 398 {2000).
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Waorse still, counsel’s defense strategy was to put Lillie on
the stand to plead for mercy for her son.! Much of her testimony
focused on how difficult Davis was as a child. After she testified
that she "had problems with [Davis]” from the time he was nine
vears old, [Davis's own counsel argued that Lillie "raised him the
best she could without a father.” They even said that Davis didn’t
have “somebody in the home that probably could really discipline
him.” Of course, nothing could have been further from reality.
But counsel had no idea. After all, they never asked. And that is

textbook ineffective performance.

Not only that, but when we consider the record here and
Supreme Court jurisprudence on mitigation, itr's clear that
counsel’s performance prejudiced Davis. That is, a reasonable
probability exists that, but for counsel’s unprofessional errors, the
result of the penalty phase would have been different.

First, as I've mentioned, the Supreme Court has found
mistakes just like these to be material in other cases. And we know
that at one point during the deliberations, five jurors supported
sentencing Davis to life in prison and opposed imposing the death

! The anly other witness defense counsel presented to plead for mercy for
Davis was Andre Sigler, Davis's cousin. But in yet another demonstration of
counsel’s ill preparation and deficient performance, had fate not intervened on
the day of the penalty-phase proceedings, counsel wouldnt have known to
present Sigler, either. Counsel did not even speak with Sigler for the first ime
until a brief trial recess on the day Sigler testified. And Sigler was only at the
courthouse in the first place because Lillie had asked him to come—not as part
of counsel’s penalty-phase strategy.
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penalty. Even if we look solely to the verdict, the jury ultimately
voted eleven to one—not unanimously—in favor of the death
penalty.* Put simply, signiﬁcant divisions existed even without the
type of mitigating evidence that competent counsel would have
presented and that the Supreme Court has characterized as
“powerful.” See Wiggins v, Smith, 539 U 5. 510, 534-35 (2003). Had
counsel not performed deficiently, the jury would have learned
thar the State supported one of its two aggravating factors solely
with the pizza-heist conviction. It also would have learned that the
real "difficulty” wasn't Lillie's challenge with Davis but rather
Dravis's “ditficulty”™ with the severe abuse his own mother inflicted
on him. On this record, there can be but one conclusion: counsel’s

errors prejudiced Davis.

As | show below, the state courts based their conclusion that
Davis did not suffer ineffective assistance of counsel on
unreasonable applications of the law. And the Majority and
Concurring Opinions” reasons for concluding otherwise do not
stand up to scrutiny. The Majority and Concurring Opinions
discuss at length the double deference we afford state-court
determinations under AEDPA and Strickland’s  ineffective-

assistance-of-counsel standard.® but “[ejven in the context of

2 In Alabama, at least ten members of the jury must agree to sentence a
defendant to death for the jury to return a death verdict. Ala. Code § 13A-5-
40t

¥ For a morne precise discussion of that deference, see infra at 7-8 n.d, 4748
n.2x3.
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federal habeas, deference does not imply abandonment or
abdication of judicial review.” Miller-Elv. Cockrell, 537 U.S. 322340

(2003). And review here requires relief.

I divide my discussion into two parts. In Section L, [ show
that the state courts unreasonably concluded that counsel did not
perform deficiently. And in Section II, I describe how the state
courts’ conclusion that counsel’s errors did not prejudice Davis was
also unreasonable. Along the way, | respond to the Majority and

Concurring Opinions” mistakes in their analyses.

1. The state courts’ determination that counsel did not
perform deficiently was “contrary to, [and| involved
an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of
the United States,” 28 U.S.C. § 2254(d)(1).

I begin with a review of the standards governing the
deficient-performance aspect of an ineffective-assistance-of-
counsel claim. Then, in Secdon LA, | apply those standards to
counsel’s failure to learn any information about the pizza-heist
conviction that served as the State’s sole support for seeking the
prior-violent-conviction aggravator. | also explain why the state
courts’ resolution of the performance aspect of this inetfective.
assistance claim was "contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States,” 28 US.C. § 2254(dy1). In
Section LB., | apply the deficient-performance prong of an

ineffective-assistance claim to counsel's failure t investigate
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Davis's background 5uﬁ"1cient1}r to learn of his mother’s severe
abuse of him. | then show why the state courts’ resolution of the
deﬁctemrpﬂrt-]:rrmance aspect of this claim was “contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United
States,” id.

But first things first: the Sixth Amendment guarantees the
right to effective counsel. See Strickland v. Washington, 466 LS. 668,
691-92 (1984), As the Supreme Court has explained, the purpose
of that right "is to ensure that a defendant has the assistance
necessary to justify reliance on the outcome of the proceeding.” Id.
So to establish constitutionally ineffective assistance of counsel, a
defendant must show (1} counsel performed deficiently, and (2)
that deficiency prejudiced the defendant, Wiggins, 539 U.S. at 521,

On the performance prong, a defendant "must show that
counsel’s representation fell below an objective standard of
reasonableness . . . under prevailing professional norms.”
Strickland, 466 U.S. at 688, Because counsel must have "wide
latitude . . . in making tactical decisions,” and because we review
counsel’s performance only “to ensure that criminal defendants
receive a fair trial,” our “scrutiny of counsel’s performance must be
highly deferential.”+ [d. ar 689.

¥ This is where AEDPA's double deference to state courts’ resolution of
ineffective assistance comes in. Because Strickland’s standard itself requires
deference to counsel’'s performance, and because AEDPA, by its terms,
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Yet some absolutes in representation still exist. Among
other obligations, "counsel has a duty to make reasonable
investigations or to make a reasonable decision that makes
particular investigations unnecessary.” Id at 691. When we assess
whether counsel has satisfied this standard, "we must conduct an
objective review of their performance, measured for
reasonableness under prevailing pmﬂ:ssinnal norms, which
includes a context-dependent consideration of the chaitenged
conduct as seen from counsel’s perspective at the time.” Wiggins,
539 L1.5. ar 523 (cleaned up).*

requires deference to state-court decisions, our review of state courts
resolution of the deficient-performance prong of Strickland's meffective-
assistance standard requires double deference. Woods v. Etherton, 578 LS. 113,
116-17 {2016} (per curiam). The same is not true of our deference to state
courts’ resolution of Strickland's prejudice prong. See infra at 47-48 n.23.

* The Concurring Opinion mischaracterizes this Dissent as a "de novo-
masquerading-as-deference  approach” becanse as part of my review, |
evaluate the merits of the Strickland claims. Concuming Op. ar 14, But to
reiterate, Wigeins requines that we “conduct an objecrive review of [counsel's]
performance” to determine whether the state courts” application of Strickland
was objectively unreasonable. 539 U8 at 523, 5o that is precisely the analysis
that this Dissent engages in. The Concurring Opinion’s implication that
mierits review means the Dissent fails to address the state courts’ decisions
head on is baseless. Rather, as this Dissent shows, habeas analysis of a
Stnckland claim can (and must) do both. See, e, infre at 11-23, 3945, 50-51,
S6-62; sce also Hamington v. Richter, 562 U5 86, 102 (2011} (explaining that
habeas courts cannot conduct de novo review, determine how they would have
decided the case, and then concude thar the state court must have been
unreasonable for concluding otherwise, but not suggesting that habeas courts
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Here, even under the double deference that Strickland and
AEDPA’s combined standards require, the state courts

unreasonably ruled that counsel’s performance was not deficient.

A. The state courts” determination that counsel's failure
to learn any information about the pizza-heist
conviction besides the fact of conviction itself, when
that conviction served as the State's sole support for
seeking the prior-violent-conviction aggravating
factor, was not deficient performance was “contrary
to, [and | involved an unreasonable application of;
clearly established Federal law, as determined by the
Supreme Court of the United States,” 28 U.5.C. §
22540d)(1).

When defense counsel know that the prosecution intends 1o
use a prior conviction as an aggravating factor justifying the death
penalty, at a minimum, they must review easily accessible
information about the underlying facts of that prior conviction. |
can’t say it any better than the Supreme Court: “There is an
obvious reason that the failure to examine [the defendant’s] prior

conviction file fell below the level of reasonable performance.

refrain from assessing the merits of the undedying Strickland claims). After all,
it'’s hard to evaluate the reasonableness of a court’s application of federal law
to the tacts of the case without understanding first what federal law requires
as applied to the facts of the case. The Concurring Opinion’s failure to comply
with this prescrbed analytical framework explains some of its own
deficiencics.
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Counsel knew that the Commonwealth intended to seek the death
penalty by proving [the defendant] had a significant history of
felony convictions indicating the use or threat of violence, an
aggravator under state law.” Rompilla v. Beard, 545 U.5. 374, 383
(2005).

As the Court has explained, when counsel do not learn the
readily obtainable facts supporting an aggravating factor, they
"seriously compromis|e| their opportunity to respond to a case for
aggravation.” [d. at 385. For instance, "[cjounsel may . . . find
extenuating circumsiances that can be offered to lessen the weight
of a conviction.” Id. at 387 n.7 (quoting ABA Guidelines tor the
Appointment and Performance of Def. Couns. in Death Penalry
Cases guideline 10.7 cmit. (rev. ed. 2003), reprinted in 31 Hofswra L.
Rev. 913, 1027 (2003) (footnotes omitted)).* And more to the point,
“[wle may reasonably assume that the jury could give more
relative weight to a prior violent felony aggravator where defense
counsel missed an opportunity to argue that circumstances of the
prior conviction were less dammning than the prosecution’s

characterization of the conviction would suggest." Id. at 386 n.5.

That's so on point here that the Supreme Court could have

been Ea.ikjng about Davis's case. So under Supreme Couart

# Barlier versions of the ABA Guoidelines also directed that " cloonsel should
make efforts to secure information in the possession of the prosecution or law
enforcement authonties, including police reports.” ABA Guidelines for the
Appointment and Performance of Couns. in Death Penalty Cases guideline
L1 1. D4 (NSRS
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jurisprudence, it is simply impossible to conclude anything but that
Davis's counsel were deficient. As in Rompilla, counsel knew the
State intended to introduce Davis's prior conviction to support an
aggravating factor it was relying on to seek the death penalty. In
fact, here, that aggravating factor was one of only two aggravating
factors on which the State relied {in Rompilla, it was one of three).
And as in Rompilla, Davis's counsel also knew that the aggravating
factor was that Davis had before been convicted of a crime that
involved use or threat of violence to a person. 3o again, as in
Rompilla, under prevailing standards nfpmcﬁce, counsel had a dury
to learn the underlying facts of that case because counsel "may . ..
[have] fou nd extenuating circumstances that clould have | befen|
offered to lessen the weight of [the| conviction.” [d. at 387 n.7

(citation omitted).

Here, those “extenuating circumstances’ existed. And
defense counsel could easily have learned of them—the case file for
the pizza heist was in the possession of the same State ﬁttn::me:,"s

Oitice that pmsecuted this case. But counsel did not bother.

The state courts’ attempts to distinguish Rompilla—which
involves the same fact pattern as Davis's case—are both
unreasonable and “contrary to . . . clearly established Federal law,
as determined by the Supreme Court of the United States,” 28
L.S.C. §2354[d}|:1;|." Counsel’s failure to investigate—or even o

7 AEDPA by its terms, requires us o review the state courts’ decisions for
“unreasonable” applications of federal law, 28 U.5.C. § 2254(d). So that's what
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learn the readily available facts tor—the unl].r conviction supporting
the State’s proposed violent-prior-conviction aggravator was
textbook deficient performance. Yet somehow the state courts

concluded the ﬂppmite-

Before | explain the errors in the Court of Criminal Appeals
of Alabama’s legal analysis, it's important to recognize that the
Alabama Rule 32 trial court made no factual ﬁnding& as to what, if
any, investigation Davis's counsel did to prepare to address the
State’s announced intention to rely on the violent-prior-conviction
aggravator. The state Rule 32 trial court’s entire discussion of the
violent-prior-conviction challenge in collateral procee dings

consisted nfnnlj.r this:

Paragraph 65 lacks merit. This claim would have been
appropriately denied under Rule 32.7(d) of the Alabama Rules
of Criminal Procedure. Regardless of the individual facts,
robbery in the third degree is an offense involving the use or
threat of force against a person. There is no "explaining it
away.” The law is clear and does not make exceptions for
“this is what really happened” defenses. Davis pleaded
guilty to robbery 1l and that conviction involved the use or
threat of force against a person by the very definition of the

offense he pleaded guilty to. As such, this claim lacks merit

this Dissent does. That said, even though [ think the state courts’ rulings were
"unreasonable,” | have no doubt thar the state courts roled in Davis's case in
good faith and made their best efforts. But that, of course, is not the standard
that AEDPA establishes for our review,
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. Furthermore, Rule 32 petitions are specific to a single
conviction, ltis improper to attempt to attack a prior felony
collaterally in a Rule 32 proceeding dealing with a separate
offense. As such, Davis cannot arack the validity of his

Rnbber}r 111l convicton in this forum.

Daviz v, Alabama, No. CC-93-534.60, at *57 (Calhoun Cnty. Cir. Cr.
Aug. 3, 2004).

As the state Rule 32 mial court’s discussion lays bare, it
missed the whole point. Davis did not complain that counsel
rendered ineffective assistance by failing to attack the validity of his
pizza-heist conviction. Nor did he argue counsel were ineffective
because they did not assert that the pizza-heist conviction didn't
qualify as an aggravating factor.

Rather, Davis’s argument anticipated Rompilla. He said that
counsel were ineftective because they completely failed to learn or
even investgate any mitigating facts of the prior conviction that,
upon presentation to the jury, would have significantly lessened
the weight the jury gave the prior-felony-conviction aggravator.
See Bompilla, 545 U.S. at 389-90. But the state Rule 32 trial court
made no findings relevant to this argument. Indeed, it made no
findjngs about what, if any, investigation counsel undertook or

whether any investigation was sufficient.

% The Concurring Opinion complains that | am "grad|ing] the performance of
the state courts.” Concurring Op. at 38 n.13. Not so. As pant of our review,
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Even after Rompilla issued and Davis brought it to the
attention of the Alabama Court of Criminal Appeals to support his
argument, the court never remanded to the state Rule 32 trial court
to make factual findings relevant to the Rompills argument.
Instead, the Alabama Court of Criminal Appeals attempted to
distinguish Rempilla on the facts in the first instance.

In doing so, the Alabama Court of Criminal Appeals relied
exclusively on Giddens's testimony during the Rule 32 hearing to

determine the scope of counsel’s investigation:

[Rule 32 counsel]: Did you make an attempt to talk to any
other person within the criminal justice system that had had

any dealings with [Davis?

we must, of course, atford a presumption of correctness to factmal findings by
the state trial and appellate counts. Bui v. Haley, 321 F.3d 1304, 1312 (11th Cir.
2003) (citing Sumner v. Mata, 449 1.8, 539, 547 (1931)). Before we can do thar,
we must discern what they are. [ show that the Rule 32 trial coun cleardy
misunderstood Davis's argument, so it failed to make any factuoal findings
relevant to the Rompills issue. That means that the factual findings of the
Alabama Court of Criminal Appeals are the only ones we have. So reviewing
the state courts’ factual findings doesn't "muddy the waters,” as the
Concurring Opinion accuses. Concurring Op. at 38 n.13: [t clears them. As
for the Concurring Opinion's contention that [ criticize the Rule 32 wral court
for failing to divine the issuance of Rompilla, given that its opinion predates
Rompilla, that's wrong, too. To state the obvious, unlike the Alabama Court
of Criminal Appeals, the Rule 32 trial court did not have the benefit of
Rompilla. That said, the Rule 32 tral court did have the benefit of Dawis's
argument (which rumed out to anticipate Rompilla pretty closely). But the
trial court didn’t address it. And that's why there are no factual findings from
the trial court on the Strickland aggravating-factor issoe.
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[ Giddens]: Criminal justice systems being | believe he had a
robbery conviction that was offered against him. And | was
aware of that. | mean, | had gotten those records so | was

aware of that through the criminal justice system.

[Rule 32 counsel|: Did you speak to anyone involved in that

caser

[Giddensl: Na. [ reviewed the record on that and saw what he

was convicted of it. And [ think he actually served time on it.

(Rule 32 counsel|: And you didn’t do any investigation to find
out what the circumstances of that robbery was; did you?

|Giddens|:  Well, the only thing that is admissible is the
conviction itself, not the facts of it.

[Rule 32 counsel|: Even at a sentence hearing in mitigation?

[Giddens]: The state offered simply a certified copy of the
conviction. Which we don't object to, because you don't

want them to have to put on a witness to bring out the facts.

Davis v. State, 9 50. 3d 539, 568 (Ala. Crim. App. 2008) {emphases
added). Based on this testimony, the Alabama Court of Criminal
Appeals concluded that Davis’s counsel were not “ineftective
lunder Rompilla | for failing to conduct a more detailed investigation

into Davis's prior conviction.” Id. at 569.

But Giddens never testfied that he obtained, reviewed, or

examined the pizza-heist's substantive file. To the contrary,
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Giddens implicitly conceded that he obtained his entire knowledge
of the pizza-heist conviction from the certified Alabama Srate
Action Summary that the State provided counsel and then used to
prove the prior-violent-crime aggravating factor.* And when Rule
32 counsel asked defense counsel, "[Yjou didn't do any
investigation to find out what the circumstances of that robbery
was; did you?,” defense counsel effecrively admitted that he never
obtained documents other than the Alabama State Action
Summary or otherwise learned or investigated the underlying faces
of prior convicion. He said, "Well, the only thing that is
admissible is the conviction itself, not the facts of it.” [d. at 568

{emphasis added). {That statement was wrong. ).

As to the one document counsel had—the Alabama State
Action Summary—that document lacks any facts about the
underfying robbery. Rather, it looks like a court docket page and,
as relevant here, identifies only that Davis was arrested for first-
degree robbery, pled to third-degree robbery, and was sentenced
to one year and one day. So when Giddens testified that he "had
gotten those records” informing him of the prior conviction, he
was referring to the Alabama State Action Summary. And when

the Alabama Court of Criminal Appeals said, "Giddens testified

® Counsel’s complete file on Davis's case—which is also a part of the record—
independently shows thar counsel never obtained the State’s substantive file
on the pizza heist. In this respect, Giddens testified that he and co-counsel
Jonathan Adams trned over their complete file on Davis's case to collateral
counsel, who entered it into the record at the Rule 32 proceedings. That file
contains no records with information abour the facts of the pizza heist,
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that he did examine the file on Davis's prior conviction,” id. at 569,

it’s clear that the “file” was the Alabama State Action Summar'f-

Plus, even during the penalty phase of Davis's trial, counsel
implicitly admitted they hadn't reviewed the prior conviction’s
case file. Counsel argued, "Whatever set of facts those were [for
the prior mbberg.r conviction|, whatever type of case it was, the
charge was reduced down to robbery third.” Had they reviewed
the State's substantive case file on that case, they could not have
missed that the case was about pizza swiping because the charging
instrument and every police report in the file discussed that tact.'*
MNor could they have missed the fact that no weapons Dt‘:an}r type
were recovered, and no police reports or other documents in the
file mentoned violence. But counsel were unaware of these facts.
Even the Alabama courts did not conclude that counsel were aware

of the facts and had made a strategic decision not to use them.

In fact, the district court recognized that Giddens did not
testify that he had reviewed the substantive file on the prior
conviction, Davis v, Allen, No. CV 07-5-518-E, 2016 WL 3014784, at
*50 (N.D. Ala. May 26, 2016). Rather, Giddens testified that he

W See, e.g.. Indictment (noting Davis participated in "a theft of lawful United
States Currency . . . ; Six {6) Large Pepperoni Pizzas, of the value of to-wit:
£36.00 [and] Two (2) Insulated Pizza Carry Bags, of the value of to-wit
£50.,007); Ala. Uniform Incident/ Offense Report (Bates No. 0457)) (providing
a "property description” of the “stolen” items as "2 Blue in color, Insulated
Pizza Carry Bags[;] 6 Large Pepperoni Pizzas;] 1 $10.00 U5, Currencyf;] 1
$5.00 ULS. Currency{;] 35 31.00 U.5. Currency[;]| 1 Miscellaneous Change ami.
unknown').
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“reviewed the record and saw what [ Davis] was convicted of.” Id.
As the district court observed, this testimony “suggests that
Giddens was referring to the actual charge, third degree robbery,
and not the underlying circumstances of the crime.” Id. Not only
that, the court noted, but “the state court did not find, and the
record does not support a finding, that counse] was in fact familiar

with the underlying facts of Davis's prior offense.” Id. Exactly.

So o summarize, the record shows counsel never obrained
or reviewed the case file. And while the Alabama Court of
Criminal Appeals said that "Giddens testified that he did examine
the file on Davis's prior conviction,” it’s clear that "file” refers to
the Alabama State Action Summary. Plus, critically, the Alabama
Court of Criminal Appeals never found that counsel were ever
aware of the facts of the pizza heist. Nor did the Rule 32 trial court
make any factual ﬁndings to the contrary. That is the same facrual
pattern that existed in Rempilla. But the Alabama Court of
Criminal Appeals attempted to distinguish Rompilla, anyway.

To be sure, the Alabama Court of Criminal Appeals
implicitly recognized that if Rompilla governed, it required the
conclusion that counsel’s performance was deficient. Given this
dilemma, the court reasoned that Davis’s case was "distinguishable
from Rompilla” for three reasons. Davis, @ So. 3d at 569. Each of

those reasons unrea_mnably applied Rompilla.

First, the Alabama Court of Criminal ﬁpp-e als asserted that
the prosecution i1 R.::mpi!ld relied on nnlj.-' e aggravaling

circumstance (that "Rompilla had a s:igniﬂcant history of felony
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convictions indicating the use or threat of violence,” Rompilla, 545
LS. ar 383), while here, the State invoked two aggravating
circumstances i that the murder occurred du ring a robbery and that
[Davis had a prior conviction for a robbery involving the use or

threat of violence to a person).

That's just wrong. Infact, Rempilla expressly states that "the
prosecutor [there] sought to prove three aggravating factors to
justify a death sentence,” that "[tlhe Commonwealth presented
evidence on all three aggravators, and [that| the jury found all
proven.” ld. at 378 (emphases added). To state the obvious, three

1% not one.

But on top of the fact that the state courts distinguished
Rompilla by relying on a materially false statement of Rompilla’s
facts, the number of aggravating circumstances played no role in
the Supreme Court’s Rompilla analysis. What the Supreme Court
explained in Rempilla applies with equal force here, where the State
raised two (instead of Rompilla's three) aggravating factors: "it is
difficult to see how counsel could have failed to realize that
without examining the readily available file they were seriously
compromising their opportunity to respond to a case for

aggravat'tun," id. at 385.

And even if the number of aggravating factors had figured
into the Court's anal}rsis, Davis’s case is more EDmpElling_ In
Rompilla, in the absence of counsel's failure, the weight of two

aggravating circumstances would have remained. But here, had
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counsel not perh:rrmed deﬁcientlg.r. the weigh: nfmﬂ}r one would

hawve had any cnnrinu'mg force.

In any case, the Court in Rempilla found deficient
performance because "[cjounsel knew that the Commonwealth
intended to seek the death penalty by proving Rompilla had a
significant history of felony convictions indicating the use or threat
of violence, an aggravator under state law.” Id. at 383. And that's
precisely what happened here: counsel knew the State was
pursuing the death penalty by proving Davis had a felony
conviction involving the use or threat of violence, an aggravator
under state law. The Alabama Court of Criminal Appeals’s attempt
to distinguish Rompills on an objectively wrong version of
Rompilla's facts—especially when, even if the state court’s
recitation of the facts had been right, they made no difterence to
Rompilla's analysis—was not simply wrong; it was unreasonable.
And no "fairminded jurist| | could disagree.” See Pvev. Warden, Ga.
Diagnostic Prison, 50 F.4th 1025, 1034 (11th Cir. 2022) (en banc)
(quoting Harrington v. Richter, 562 U.5. 86, 101 (2011)).

Second, the Alabama Court of Criminal Appeals attempted
to distinguish Rempilla on the basis that "the jury in [Davis's| case
was aware that Davis had previously been convicted of the lowest
degree of r-:-bberg.r,“ which it characterized as counsel’s efforts 1o
“minimize the prior conviction.” Davis, 9 S0. 3d at 56%. Bur thart
doesn’t excuse counsel's failure to learn the facts of Davis’s prior
conviction in the first place. Without knowing the facts, counsel

could not—and in fact did not—make a strategic decision 1o
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highlight that Davis was convicted of third-degree robbery instead

of filling the jury in on the facts of the prior conviction.

In both Rompilla and here, defense counsel knew the
prosecution was going o use a prior conviction as an agpgravating
factar, maximizing its impact either by delving into the facts or, in
Davis's case, by using the title of the conviction itself to incorrectly
imply extreme facts. Rompilla's point was that counsel must
examine the substantive file for a prior conviction when they know
it will be proftered as an aggravating factor, so they can understand
both the prosecution’s potential arguments and any extenuating
circumstances that could minimize the conviction's impact
Rompilla, 545 U.S. at 385-86. As the Supreme Court explained,
"['TThe sentencing jury was required to weigh aggravating factors
against mitigating factors. We may reasonably assume that the
jury could give more relative weight to a prior violent telony
aggravator where defense counsel missed an opportunity to argue
that circumstances of the prior conviction were less damning than
the prosecution’s characterization of the conviction would

suggest." Id. at 388 n.5.

Yet defense counsel here did exactly that: they "missed an
opportunity to argue that circumstances of the prior conviction
were less damning than the prosecution’s characterization of the
conviction would suggest”—all because, as in Rompilla, they failed
to learn the facts of the prior conviction. When the facts of a
Supreme Court case line up so pertectly with a case under review,

applying that Supreme Court precedent to reach s opposite
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answer is both unreasonable and “contrary to . . . clearly
established Federal law," 11

Third, the Alabama Court of Criminal Appeals distinguished
Rompilla because there, "the attormey testified that she had not
looked at the file of Rompilla’s prior rape conviction|, | [but] [h]ere,
[the court said, | |counsel] testified that [they] did examine the file

It Apparently recognizing the damming nature of the state courts
unreasonable Rompills analysis, the Concuming Opinion attempts to
distinguish Rempilla on a basis the state courts did not. It argues that Rompiila
doesn't govern here because the Rompills prosecution “emphasized]
Rompilla’s violent character” by quoting damaging testimony from the victim
of the prior conviction, but the Daviz prosecution "merely” entered the notice
of convicdon into evidence. Concurring Op. at 40 (citing Rompilla, 545 ULS. ar
385, 389). That's a meaningless distinction. The prosecution in both cases
made representations about a prior conviction, the substantive file for which
was casily accessible to defense counsel. In Rompilla, the prosecution
maximized the aggravating nature of the prior conviction by introducing
particularly damaging facts. There were no particularly damaging facts
underdying the pizza heist, so the Dawvis prosecution maximized the
aggravating nature of the prior conviction by naming the prior conviction
without introducing any facts—all of which were especially mitigating. Then,
the prosccution described Davis's prior conviction as a “very, very aggravating
droumstance[].”  And in arguments to the court before it delivered the
sentence, the prosecution characterized the prior conviction as "dangerous to
human life.” Like in Rempills, Davis’s counsel could not rebur those
characterizations or even make a sitrategic decision not to rebut those
characterizations because counsel failed "to make all reasonable efforts”—aor
in this case, any reasonable efforts—"to leam what they could about the
offense.” Rompilla, 545 U5 at 385,
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on Davis's priur conviction but had not spnken 1o anyone about
the prior casze.” Davis, @ 5o, 3d at 569,14

Burt again, the Alabama Court of Criminal Appeals identified
a non-existent difference between the cases. As I've explained, the
record establishes that the only file trial counsel examined was the
Alabama State Action Summary, not the State’s underlying

substantve tile on the convicton.

That factual situation is materially indistinguishable from
the one that the Supreme Court found amounted to deficient
perfnnﬂance in Rompilla. There, the Supreme Court noted that
counsel “were aware of their client’s criminal record.” Rompilla,
545 U.S. ar 382. The problem, the Court explained, was thart they
did not “"examine the court file on Rompilla's prior conviction.” Id.
at 383. So, too, here—counsel knew of Davis's prior conviction but
did not bother to learn its easily accessible facts. Thus, Rompilla is
“clearly established Federal law,” 28 US.C. § 2254(d){1), on
counsel’s performance deficiency here. And the Alabama Court of
Criminal Appeals’s decision "reach(ing) a different result from the

Supreme Court "when faced with materially indistinguishable

12 The Alabama Court of Criminal Appeals then extensively quoted Davis v.
State, 228 50. 2d 1089 (Fla. 2005}, because, there, the Florida Supreme Court
found that counsel performed reasonably by collecting and reviewing records
relevant to the penalty phase. But that case involved a different defendant
named Davis, in a different state, before a different court, with no apparent
connection to the events in this case. And most importantly, in any case,
counsel there—unlike here—ahtained and reviewed the relevant records,
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facts™ was “contrary to clearly established federal law.” Ward v.
Hall, 592 F.3d 1144, 1155 {11th Cir. 2010).

B. The state courts” determination that counsel’s failure
to investigate Lillie Bell Davis's long-term abuse of
Davis was not deficient performance was “contrary to,
[and | involved an unreasonable application of;, clearty
established Federal law, as determined by the Supreme
Court of the United States,” 28 ULS.C. § 2254{d)(1).

Counsel’s failure to sufficiently investigate Davis's
background, let alone conduct any investigation into whether he
suffered childhood abuse, was deficient performance under
Wiggins. Section LB.f explains the clearly established federal law
that governs this analysis. Section LB.ii points out why counsel’s
“investigation” here was deficient under any reasonable
application of clearly esrablished federal law. And Section LB.ii
shows that the state courts’ conclusion that counsel's performance
was not deficient was an unreasonable application of and contrary

to clearly established federal law.

i.  Clearly established federal law requires counsel
to make a reasonable mitigation investigation
o make a reasonable decision not to further

{rn*fsr[ge:re_

As I've mentoned, "counsel has a duty to make reasonable
inves:iga[inns or to make a reasonable decision that makes

particular investigations unnecessary.” Strickland, 466 U.5. at 691,
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We judge the reasonableness of counsel’s conduct "on the facts of
the particular case, viewed as of the time of counsel’s conduct.” Id.
at 690. To be sure, counsel need not "investigate every conceivable
line of mitgating evidence no matter how unlikely the effort
would be to assist the defendant at sentencing.” Wiggins, 539 U.S.
at 533, But a "decision not to investigate . . . ‘'must be directly
assessed for reasonableness in all the circumstances.”™ Id. (quoting
Strickland, 466 U.S. at 691). In other words, counsel has a duty to
investigate for mitigation purposes unless and until reasonably
diligent counsel would "have good reason to think further
investigation would be a waste.” Rompilla, 545 U 5. at 382-83.

In other capital cases, the Supreme Court has considered
common state practice and the American Bar Association
Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases as "guides to determining what is reasonable.”
See, e.g., Wiggins, 539 LS. at 524 (citation omitted). Of course, the
Supreme Court has cautioned courts not to treat these types of
sources as “inexorable commands with which all capital defense
counsel must fully comply.” Bobby v. Van Hook, 558 U.S. 4, 8 (2009}
(quotations omitted). But that does not detract from the Court’s
instructions to courts to use them as “guides to determining what

is reasonable.”

5o | begin with those standards. The ABA Guidelines in 1993
recognized that, given the high stakes of a capital case, "[t]rial
counsel should maintain close contact with the client thmughnut

preparation of the case” and “arrange for an in-depth interview
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with [the| client with an eye toward both developing the necessary
trust and eliciting as many facts as [counsel] can.” ABA Guidelines
for the Appointment and Performance of Def. Couns. in Death
Penalty Cases guidelines 11.4.2, 11.4.1 cmt. 10 { 1989).

As for counsel’s responsibilities related to the investigation
of other sources of mitigation evidence, the Guidelines dicrated
“independent investigations relating to the guilt/innocence phase
and to the penalty phase of a capital tial.” [ at guideline
11.4.1{A). Not only that, but "[bjoth investigations should begin
immediately upon counsel’s entry into the case and should be
pursued expeditiously ...." [d. As tor the scope of these
investigations, the Guidelines directed that they "should comprise
efforts to discover all reasonably available mitigating evidence and
evidence to rebut any aggravating evidence that may be introduced
by the prosecutor.” Id. at guideline 11.4.1(C) (emphasis added). For
example, the Guidelines continued, key areas of mitigation
evidence include, among others, physical and emotional abuse and
prior offenses. Id. at guideline 11.8.6(B).

And the 1992 Alabama Capital Defense Trial Manual
cautioned that "[tfhe importance of a thorough investigation
cannot be overemphasized. Even the most skilltul lawyer’s
effectiveness can be undermined by inadequate knowledge about
the facts of the case.” Alabama Cap. Def. Trial Manual at 28 (2d ed.
1992},

In E}:plaining what it meant b}r a "Ehnmugh Ll'l.'w:stiga:ian,"

the Manual continued, “[1jtis the obligation of every lawyer to find
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out as much as possible about a case as soon as possible. Speed is
essential . . . . Thoroughness is just as crucial. Counsel can never
gather too many details concerning the facts and circumstances of
each case.” Id. Then the Manual went on to direct counsel to
appropriate sources to consider when conducting a mitigation

inw:;tigatinn:

The clues to a theory of mitigation may often be
found in written records - doctor's records, hospital
records (emergency room records can be especially
helpful), school records, welfare department records,
juvenile court or training school records, jail and
prison records from prior convictions, employment
records, marriage or divorce records, and any other

piece of paper you think may exist.

Id.. Ulimarely, the Manual explained, "The goal of such a search
15 to discover the physical, social, psychological, and sexual
problems with which your client has been forced to contend since
his or her birth.” Id.

ii. Counsel’s mitigation “investigation” was
unreasonable and deficient.

Counsel’s mitigation investigation here looked nnthing like
the mitigation investigations these guidelines describe. For
starters, counsel never asked Davis about his upbringing. Giddens
testified at the Rule 32 hearing that during defense counsel’s limited
meetings (three in all for only a tew hours total), they discussed

matters relating to only the guilt phase.
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Second, counsel never requested or reviewed any records
from Davis's schools or the Alabama Department of Human
Resources {"DHR") {(which kept records associated with reports of
abuse).’® Nor did they obtain any "doctor’s records, hospital
records . . ., school records, welfare department records, juvenile
court or training school records, jail and prison records from prior
convictions, employment records, marriage or divorce records, and
any other piece of paper you think may exist.” Alabama Cap. Def.
Trial Manual at 28.

Third, counsel never moved for disl:mrer}' from the State,
though they would have been entitled to discovery within fourteen
da:,rs had [hE],.r mught it. So counsel did not receive any djscmer:,r

from the State until November 12, 1993 —about three weeks {one

13 The Majority and Concurring Opinions argue that even if counsel had
conducted a more thorough investigation, they may not have discovered the
abuse.  Maj. Op. at 46 n.21; Concurring Op. at 20-212. They base this
contention, in part, on the false statement i both opinions that the record
contains only one documented incident of abuse.  Maj., Op. at 24-25;
Concurring. Op. at 20. Remarkable. Rule 32 counsel introduced about 273
pages of DHR records that included not only the photographs of a 10-year-old
Davis's back heavily scarred from whippings, but reports of numerous other
incidents of abuse. For example, the 1981 report alone noted several other
incidents of abuse, including that Lillie used a switch and a belt to whip Davis
whenever he misbehaved, stretching back at least a year. And a 1987 report
concerning Davis’s sister Hortense stated that Lillie kicked Davis oot of the
house and said she'd kick him out again it he mishehaved. | can't understand
how the Majority and Concurring Opinions can suggest with a straight face
that these records wouldn't have put counsel on notice that they should
investigate whether Davis had been abused.
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of which was Th anksgiving week) before Davis's trial started. And
they didn't receive the State’s supplemental discovery until a week
before trial began. Of course, that selfinflicted timeframe

serinusl}r limited any ﬁ]i]ﬂqup counsel could conduct before trial.

Fourth, though counsel moved for a psychological
evaluation of Davis, they did not do so until precisely one week
before mial began. And the evaluation did not occur until two days
before trial started. Thar left no time for follow up and was too
late for counsel to meaningfully consider and incorporate

Frs:,*dmlngical evidence into their trial strate £y.

Beyond that, the evaluation wasnt a maditional
psychological evaluation. Rather, Anne M. Storey, M.Ed., a
certiied psychometrist,'* merely administered the Wechsler Adult
Intelligence Scale-Revised, the Wide Range Achievement Test
Revised, and the Minnesota Multiphasic Personality Inventory-2
(MMPI-2} to Davis and observed him as he took the tests. Storey
determined from these tests that Davis fell "at the éth percentile
[on the 1Q) scale| and in the Borderline range of intelligence.”

4 According to the American Psychological Association, psychometrics is “the
branch of psychology concerned with the quantification and measurement of
mental attributes, behavior, performance, and the like, as well as with the
design, analysis, and improvement of the tests, questionnaires, and other
instruments used in such measurement.” Poychometrcs, APA Dictionary of
Psychology, https:/ / dictionary.apa.org/ psychometrics
[hrps:/ /perma_cc/ 28ED-RSKZ .
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Fifth, despite the shortcomings in the evaluation counsel
requested Storey perform, Storey still noted that the tests
"suggested” "[ajn emotional disturbance” and that Davis "may be
... maladjusted, and emotionally unstable.” 5o as in Wiggins, 539
LES. ar 525, Davis's counsel were on notice that they needed to
further investigate Davis’s background. Yet counsel did nothing to
follow up on that. (Of course, because of their own delays in
procuring the testing, counsel had only one day before trial began
at that point. ).

Sixth, despite not undertaking any of this investigation
themselves, counsel never hired an investigator to look into Davis’s
background, either. That fact is undebatable.'* Yer even Giddens
recognized the value of an investigator in his later work as a
prosecutor. Indeed, he conceded during the Rule 32 hearing that

“in prosecuting [his| cases now as a District Attorney, [he] . . .

15 The Majority Opinion says, "Giddens did not recall whether he and Adams
requested funds for a private imvestigator” and that he did "not believe” he had
ever requested such funds in prior cases. Maj. Op, at 19. Not exactly. Giddens
testified that he did not believe he had ever requested funds for a private
investigator in any case he was defense counsel in, including Davis's case. So
while the Majority Opinion appears to suggest that there's room to believe
Giddens may have hired a private investigator for Davis, there's really no
question that counsel did not request funds for a private investigator in Davis's
case. And there's no evidence to suggest that counsel paid for a private
investigator on Davis's case out of their own pockets. In short, the record
unambiguously shows that counsel didn't hire a private investigator—even
though Giddens readily admitted knowing that he could have done sa.
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rellies | upon the work of investigators.™ !4

Seventh, Giddens testified that the only member of Davis’s
fami!}' whom counsel interviewed was Lillie, even though counsel’s
mitigation strategy at trial consisted of having Davis’s family ask
the jury for mercy and presenting Storey to say Davis had below-
average intelligence—and nothing more. And even that interview
of Lillie was perfunctory. Counsel's file contains precisely one page
of sparse notes. lronically, most of that page merely identifies
other relatives of Davis. Yet counsel never interviewed these

relatives.

The state Rule 32 trial court concluded that Davis’s counsel
also spoke to two of Davis's five sisters. Davis, Mo, CC-93-534.60,
at *35 n.24. But since counsel's complete file includes no notes of
such interviews, the state court based this conclusion on solely the
most unreliable kind of multi-layered hearsay: Dr. Glen King, an
expert in forensic psychology who evaluated Davis after his trial and
sentencing, testified at the Rule 32 hearing that Davis had
complained to him that counsel had spoken with only his mother
and two sisters. But even assuming Davis wasn't confused as to the

timing of the interviews and the interviewing attorneys (Rule 32

' The Concuming Opinion describes this discussion of investigators as a “red
heming.” Concuming Op. at 3-4 n.2. It once again misses the point. To be
sure, the Rule 32 rrial court stated it “[did] not recall” assistance by private
investigators "being commonplace in 1993."  But the point is that Dawis's
counse] had three options:  they could have conducted a meaningful
investigation themselves, they could have hired a private investigator to do
that. or they could have done both, Instead, they did none of these things.
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counsel versus trial counsel), there’s no evidence to suggest that
Davis had been in any meetngs with his sisters—even assuming
those meetings happened-—to know for himself whether counsel

interviewed two of his sisters.

Even so, for purposes of the analysis, | will assume that this
hearsay is true. It still doesn't make the state courts’ analysis

reasonable under Supre me Court precedent-

Davis's adult sisters, Hortense and Mary, both testified at the
Rule 32 hearing that Davis's trial counsel never spoke with them.
That leaves his other three sisters, who were 13, 15, and 16 during
Davis's trial. Even if we assume counsel talked to the 15- and 16-
vear-old sisters, they were at least seven years younger than Davis,
so they would not have been able to provide information about at
least his first ten or eleven years of life. And they would have been
11 and 12 years old, at the oldest, by the time Davis left the house.
In any case, they were still living under the same roof as Lillie at
the time of Davis’s trial. So if there were home abuse to share, it
would have been unreasonable to expect them to spill it for fear of
retaliation—even if counsel interviewed them outside their
mother's presence. In other words, interviewing only Lillie and the
15- and 16-year-old sisters to learn of Davis's family background
would have been effectively the same thing as interviewing only
Lillie.

And eighth, more generally, counsel did not spend an
appropriate amount of time preparing for the penalty phase. Don't
take my word for it—Giddens himself attempted to defend his lack
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of preparation by testifying at the Rule 32 hearing thart his strategy
for the mirigation presentarion "d[id n't take a lot of preparation.”
And counsel’s billing records (attached as an appendix to this

dissent) show counsel didn't engage in much preparation.!”

17 The Concurring Opinion suggests that Davis's counsel prepared for the
mitigation phase stimultaneously with the guilt phase, based on Giddens's
statement at the Rule 32 hearing that counsel has "to be prepared for"
sentencing even dunng the guilt phase. Concurring Op. at 25 n9. And it
criticizes  this Dissent for highlighting how little  mitigation-specific
preparation occurred.  In support of its argument, the Concurring Opinion
seems (o suggest we cannot reliably distinguish between guoilt-phase and
mitigation-phase tasks, so we should construe all time entries as potentially
invalving mitigation-phase preparation. That reinvents the record here and
defies counsel’s own admission. Here's what Giddens actually said. He was
asked directly whether he "started to prepare the guilt/innocence part of
[Davis's|case . . . [at] the same time [he| began to prepare the mitigation case.”
And he responded, "Well, | mean, we had spoken with his mother sometime
during that time and knew that she was going to be a witness in that event.
And also got an order signed for a mental evaluation to use as mirigation if,
you know, if it came out favorable . . . . [ mean, during the time frame of
preparing for the case, you have to prepare for the sentence hearing as well
because it will be immediacely after the trial.”  Far from suggesting counsel
worked extensively on the mitigation case throughout the guilt-phase
preparation, Giddens's actual answer confirms, again, that the entire
mitigation case consisted of interviewing Lillic and conducting a mental
evaluation. And not surprisingly, counsel’s records support this statement.
Before the guilt phase, which ran from December 6-10, 1993, the only entry
from Adams's records | can identify as probably relating o counsel’s
mitigation investigation is "Conference with . . _ client’s mother,” which
occurred a week before the wrial began. See infra at 34-36. Plus, as I've noted,
the ABA Guidelines in place in 1993 directed counsel to conduct “independent
investigations relating to the guilt/innocence phase and to the penalty phase



USCA11 Case: 18-14671 Document: 94-1  Date Flled: 10/30/2024 Paqge: 136 of 170

34 ROSEMBAUM, |., Dissenting 18-14671

Indeed, based on his review of counsel’s times sheets, John Mays, a
qualified expert witness on defending capital cases, testified that
counsel’s ime sheets show that they did not spend enough time

preparing a mitigaﬁﬂn Case.

Even with all these failures to investigate, the state courts
concluded they didn't matter because Davis did not call Adams to
testify, and Adams may have done more than Giddens. In other
words, the state courts found that, for the mitigation case, Davis
failed to present enough evidence to overcome a presumption that,
whatever Giddens may have failed to do, at least Adams acted
reasonably. The Concurring Opinion echoes this. Concurrin g Op.
at 23-27,

But that is an unreasonable application of Strickland. The
record here starkly refutes any presumption that Adams acted
reasonably. To start, the State stipulated that Adams’s billing
records represent the entirety of the pme Adams spent
substantively working on this case. So if it's not in the billing
records, it didn'thappen. And there is no indication Adams on his
own conducted any of the investigatory tasks the Guidelines or
Manual identify.

of a capital trial.” ABA Guidelines for the Appointment and Performance of
Def. Couns. in Death Penalty Cases guideline 11.4.1{A) (1989} (emphasis
added). So they, along with counsel's time records, support any “line
drawing” between preparation for the guilt phase and mitigation phase.
Concurring Op. at 25 n.9  In shorn, while Giddens's testimony shows that
meager mitigation-phase preparation may have ocourred during the guilt-
phase preparation period, it confirms counsel’s lack of investigatory efforts.
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Indeed. the billing records show that Adams did not
interview wimesses or undertake meaningtul preparations in
advance of the penalty phase. For example, we know for certain
that one of the two entries on Adams’s billing records that lists
"interviewed witnesses”—the entry for December 3, 1993 (three
days before trial)—does not refer to any mitigation witnesses but
rather, only guilt-phase witnesses. We know this because the
billing records reflect that Adams was with Giddens for the entirety
of this 12.5-hour entry. '® and Giddens testified that counsel did not
interview any mitigation witnesses other than Lillie (which did not

occur on December 3, 1993).

1% Giddens's and Adams’s billing records for that day both begin with a
notation that they were together and continue by listing all the places they
went and the things they did in the exact same order. Both sets of records also
attribute 12.5 hours to this block of time. More specifically, Giddens's billing
records for December 3, 1993, contain an entry for 12.5 hours, accompanied
by the following description: "Conference with co-counsel; trip to Channel
41, Anniston Star; interviewed witnesses; trip o cnme scenc; conference
with judge; review evidence; conference with DDA trial preparadon.”
{Emphasis added). Similarly, Adams's billing records for December 3, 1993,
contain an entry for 12.5 howrs, along with the following description:
"Communication with co-counsel; top to Channel 40; Anniston Star;
interviewed witnesses; tnp to crime scen|je; communication with Judge;
reviewed evidence at Anniston City Jail; reviewed video statements of co-
defendant; conference with [D.A.; trial preparation.” (Emphasis added).
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As for the only other entry in Adams’s bilijng records that
states “interviewed witnesses,”1” that one is for December 1, 1993,
for 11.5 hours and appears in the following list "Investigated,
interviewed wimesses; reviewed discovery; visited crime scene;
neighborhood; secured map of Anniston; met with printing co. tor
defendant’s Exhibit; Communicatdon with co-counsel.”™ It's clear
from this list, which involved in-person trips to different locations
to accomplish several of the identfied rasks, Adams spent only a
fraction of the 11.5 hours reported interviewing witnesses. And

1% The only other possibly relevant time entry was on December 2, 1993,
noting, among several other tasks, that Adams "Investiated [sic] witnesses.”
The reported 10-hour day also incloded within the block entry
"communication with co-counsel; conference with Judge: reviewed discovery;
conference with Channel 40; trial preparation.” Obviously, given these other
tasks, Adams did not spend a significant amount investigating witnesses. Mor
is this conclusion “speculation,” as the Concurring Opinion asserrs. See
Concurring Op. at 24 n.9. Rather, it's the only rational conclusion that the
evidence supports. And in any case, we've already established that counsel
didn't interview any mitigation witnesses besides Lillie. Quite simply, that
wasn't enough in a capital case. See, eg, Williams, 542 F3d at 1340 {"Here,
despite the availability of several of Williams' family members, trial counsel
sought mitigating evidence from only one person with firsthand knowledge
of his background: his mother. By choosing to rely entirely on her account,
trial counsel obtained an incomplete and misleading onderstanding of
Williams' life history.”); Williams v Alobama, 73 F4th @04, 907 (11th Cir. 2023}
{"Williams testified that Funderburg asked him only general guestions about
his childhood, such as about family and school. Willlams was never asked
about his family background; whether he had been neglected; or whether he
had been sexually, physically, or emotionally abused. These deficiencies were
patently unreasonable.”), vacated on other grounds, 144 §. Cr. 2627 (2024); see
alse Cooper v Sec’y, Dep't of Corr, 646 F3d 1328, 1352 (11th Cir. 2011),
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given that all the other tasks on this list had to do with the guilt
phase of the trial, it's clear that the interviews also dealt with the

witnesses for the guilt phase.

If that werent enough, Giddens rtestified that he was
unaware that anyone but Lillie was interviewed for the mitigation
phase. And given that Giddens testified that he and Adams worked
in concert on Davis's defense and that Adams wrote that he
communicated with co-counsel on December 1, Giddens would
have known if Adams had interviewed any mitigation witnesses

that or any other day.

But more than that, we know that Adams did not interview
any of Davis's adult family members who were the most likely to
know about his upbringing—including those Lillie told counsel
about during her interview. In fact, several family members
testified at the Rule 32 hearing that counsel did not interview them:
Davis's adult sisters who did not live with {and therefore were less
beholden to) Lillie, Davis's cousin Andre Sigler, Davis's aunt
Geneva, Davis’s stepfathe:l"s niece Cynthia Denise Jacobs (who
described herself as Davis's “cousin™}, and Davis's EIEP-F.EI'L]:‘lEl"S
sister Betty Jacobs. And Giddens admitted thar they did not

interview Davis's grandmnmer Alice Slgler.

In short, there is no reasonable basis upon which to entertain
the idea—let alone to presume—that Adams, unbeknownst to
Giddens, conducted his own stealth mitigation investigation that
somehow bmught Giddens's sub-par investigation up to the level
of acceptable performance under Strickland. And while we don't
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have testimony trom Adams, the record includes his time sheets
and entire case file, which speak volumes, contrary to the
Concurring Opinion's unfair and inaccurate characterization of the
record as containing an "absence of evidence related to Adams’s

invalverment in the case.” Cun:urring Dp. ar 7.

To summarize, then, in the best light, counsel’s entire
mitigation investigation consisted of interviewing Davis for a few
hours about the crime o be tried, arranging for last-minute
psychometric testing for Davis, and interviewing Davis's physical
abuser and her two underage children who lived with her (without
asking her or Davis about whether Davis ever experienced abuse).
Counsel requested no discovery from the State; sought no "written
records,” including “school records, welfare department records, .
.. and any other piece of paper you think may exist,” Alabama Cap.
Def. Trial Manual at 28, from anyone else; and interviewed no

other mitigation witnesses.

This is about as close as counsel can get to failing to
undertake a mitigation investigation at all. Yet the Supreme Court
has warned that “defense counsel [cannot] simply ignore[| their
obligation to find mitigating evidence.” Rompilla, 545 US. ar 381.
Rather, defense counsel act deficiently when “their failure to
investigate thoroughly resulted from inattention, not reasoned
strategic judgment.” Wiggins, 539 LLS. at 526.

As I've noted, Giddens rationalized this MEAZEr EXCUSE for
an investigation by saying that "a plea for mercy,” which was the

mitigation strategy he had settled upon, "doesn’t take a lot of
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preparation.” But settling on a strategy of little more than "a plea
for mercy” 2 before a mirigation investigation is even conducted is
the epitome of deficient performance. As the Supreme Court has
explained, “strategic choices made after less than complete
investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigation,”
Strickland, 466 U5, at 690-21. And here, even less than "less than
complete investigation” occurred before counsel decided not to

investigate anything other than “a plea for mercy.”

Even Giddens said that “[i)f [he] had obrained photographs
of a defendant in a capital case showing that he had been abused as
a child, [he| would [have| consider[ed] . . . put[ting] those into
evidence in the mitgation phase.”*! In other words, counsel
conceded that it was worth conducting at least some investigation
of whether Davis had been abused. Yet they never did so at all.

Under Supreme Court precedent, this was clearly deficient
performance. That's so because counsel’s failure to find important
mitigating evidence amounts to deficient performance if counsel
has "not fulfilled their obligation to conduct a thorough
investigation of the defendant’s background.” See, e.g., Wiggins, 539
U.S. ar 522 (cleaned up). That's exactly what happened here:

<t The entire rest of the strategy involved arguing that Davis had low
intelligence, based on the last-minute psychometric testing Storey performed.

Il As it rurns out, DHE had photographs showing Dravis's back when he was
ten years old. already heavily scarred from years of whipping.



USCA11 Case: 18-14671 Document: 94-1  Date Flled: 10/30/2024 Paqge: 142 of 170

40 ROSEMBAUM, |., Dissenting 18-14671

counsel did not fulfill their obligation to conduct a thorough (or
almaost any) investigation of Davis’s background.

iii. The state courts” “conspiracy of silence™ theory
belies reality and common sense.

Inexplicably, the state courts reached the opposite
conclusion. Based solely on the fact that Davis and his abusive
mother did not affirmatively volunteer that she had abused him,
the state courts went so far as to accuse Davis of deliberately
misleading trial counsel and participating in a “conspiracy of
silence” with his mother and family to hide his abuse. Davis, 9 So.
3d ar 554. In fact, the state courts said, "Davis is asking this Court
to declare two competent trial lawyers incompetent due to the fact
that they were manipulated by Lillie Bell-Davis, the Davis family,
and Davis himself due to the family’s conspiracy of silence.” Id. at
556 (citation omitted). The courts then blamed Davis and his
fa mily for counsel’s deﬁcienc}', remarking, “Quite simply, it is not
trial counsel's faulr, it is the fault of [ Davis|, of his mother, of Andre

Sig‘]er, and of the Davis fam:il}' asawhole .. ..” Id.

The Concurring Opinion endorses this fiction, again
blaming [?avis, his abusive mother, and his family members whom
counsel never questioned, and arguing that proper investigation

would not necessarl!}r have uncovered the abuse because the fami!}r
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members had not repnrted it to anyone before the Fule 32 hear‘ing.
See Enncu:ﬂng Dp- at 23.4&2

But this conspiracy theory is like something out of another
universe. And the state courts’ reliance on it to avoid applying
Wigeins's rule that counsel must conduct a thorough investigation
of the defendant’s background, or reasonably decide such an

investigation is unnecessary, was unreasonable.

For starters, it should come as no surprise that no one
volunteered the information about the abuse when (1} counsel
didn’'t ask about it, and (2) the only people counsel interviewed

were the abuser, the abuse victim, and maybe, at best, two minor

22 The Alabama appellate court and the Concurring Opinion note that Lillie
“consistently and repeatedly denied” abusing Davis in the past. contributing
to the so-called "conspiracy of silence.” Concuming Op. at 21, The
Concurring Opinion then criticizes Davis for not calling Lillie as a wimess
during the Rule 32 proceedings, “despite her availability and his knowledge
that the abuse inflicted by her was key to his mitigation case.” ld. For starters,
Lillie’s absence from the Rule 32 proceedings is irrelevant. By then, once
Davis knew the significance of the abuse evidence, Davis and his counsel had
maore than enough testimony to prove it without needing to call Lillie, Davis's
abuser. And the state counts found “that Davis was abused by his mother.”
Davis, & So. 3d at §53. Mobody disputes that thiz is true. Plus, we also know
that counsel never asked Lillie if Davis suffered abuse as a child. Mot only that,
but nobody disputes that counsel were unaware of the abuse, which means
we know that Lillie did not voluntarily disclose it to counsel. Of course, that's
anything but surprising. On the other hand, it is absurd to suggest, as the
Alabama appellate court and the Concurning Opinien do, that Davis is
somehow to blame for Lillie's failure to affirmatively volunteer the horrific
abuse she inflicted upon Davis, especially because she denied it in the past to
DHR officers.
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children who still lived with the abuser and remained subject to her

abuse.

Yet the state courts and the Concurring Opinion seem to
think that the several other Davis family members and close friends
should have, on their own, discerned that evidence abourt Lillie’s
abuse of Davis could be helpful to Davis’s mitigation case. Then,
after somehow divining this legal insight, the state courts and
Concurring Opinion apparently believe Davis's family members
should have taken action to identify and seek out Davis's counsel,
and unsolicited, give them this information. The absurdity of this
theory speaks for itself. And Davis’s family members’ failure to
engage in this improbable series of realizations and actions does
not somehow suggest that they all got together to keep this
intormation trom counsel who never bothered to interview them

in the first Piace. This is hm'dl:,' the stuff of a "-::ﬂnsplrac:,r.“

Even less convincing is the state courts’ view that Sigler
willingly took part in this alleged “conspiracy of silence.” See Davis,
9 So. 3d at 556. Specifically, Sigler testified thatr "[Davis] wasn't
given the opportunities thar a lot of people are given coming up.”
Counsel asked, "When you say that, what do you mean{?]” And
Sigler responded, "1 think [Davis| was missing a lot as he was
Coming up. Peuple torely on . .. [and| people who could . . . help
him out.” The state courts suggest Sigler’s answers purposely hid

Davis’s abuse. The state courts miss the point of counsel,

For starters, it was counsel’s job to know what information

Sigler possessed. But counsel didn’t so much as speak with Sigler
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until the day Sigler testified—and even then, counsel spoke to Sigler
only during a brief trial recess. Plus, counsel never asked Sigler
about any abuse. Nor did counsel even tell Sigler what he was
going to ask before putting Sigler on the stand. So Sigler had no
reason o mention Davis’s abuse, and counsel could not ask
thoughtful tollow-up questions during Sigler’s testimony. Second,
Sigler is not an attorney, and it is unreasonable to expect Sigler to
have known on his own to discuss Lillie’s abuse of Davis when
counsel never asked any question directly related to thar type of
testimony, In fact, Sigler's answer was directly responsive to the
question counsel asked. And when Sigler testified that Davis “was
missing . . . [pleople to rely on” and people who could “help him,”
defense counsel asked no questions about why Lillie wasn't such a

person o Davis.

But the state courts suggest it was the responsibility of
Sigler, a non-lawyer whom counsel did not even prepare to testify,
to know and then decide while on the stand that testifying about
Davis’s domestic abuse would be helpful to the mitigation case.

Once again, the absurdity of this argument speaks tor itself.

As for Davis, it’s true that Giddens testified that Davis talked
about only the facts of the crime and his defense to that crime in
their meetings. But counsel met with Davis for a total of only a
few hours. And counsel never asked Davis questions designed to
reveal whether he had ever been abused. Nor is Davis an attorney.
It wasn't Davis's job to know on his own that he even needed to

discuss mitigation (as opposed to a defense to the crime he was on
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trial for), let alone what might be relevant to mitigation. That was
counsel’s job. And thar was especially so, given that Davis’s [() falls
in the bottom 6% of the population. Add to that the fact that Davis
grew up with so much abuse that he may well not have even
realized that there was anything unusual about it without direct
questions, and it is astounding that the state courts and Concurring

Opinion blame counsel’s failure on Davis.

Apparently recognizing the unreasonableness of its position,
the Concurring Opinion peints to Davis and his family’s failure
when Davis was a child to report Lillie's abuse of Davis to try to
bolster their baseless “"conspiracy of silence” theory. Concurring
Op. at 22 ("[E Jvery single family member and triend thar restified
at the [Rule 32] evidenuary hearing stated that they never told
anyone about the abuse and never reported the abuse to the
authorities.”). First off, it’s not clear who the Concurning Opinion
thinks was in a position to report the abuse: the minor Davis? His
minor sisters who were still subject to Lillie's abuse? Davis's
victimizing mother? And second, Davis’s family members’ failures
when Davis was a child to athrmatively report Davis's abuse do not
somehow support the notion that his family members would have
refused years later to discuss Davis's abuse if affirmatively asked
about it when it might have resulted in a life-imprisonment

sentence instead of a death sentence.

Even it | wore a tin-foil hat, | couldn’t understand how the

Euncurring Dpiniﬂn and state courts’ conclusion that counsel’s
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perfurmmce wasn't deficient—based on an implausible and

outlandish conspiracy theory—is not unreasonable.

The Concurring Opinion's reliance on Newland v Hall, 527
F.3d 1662 (11th Cir. 2008), and Stewart v Secretary, Department of
Corrections, 476 E3d 1193 (i11th Cir 2007), to support this
unreasonable conclusion is misplaced, no matter how hard the
Concurring Opinion tries to squeeze Davis's square peg of a case
into Newland and Stewart’s round hole. The Concurring Opinion
cites the cases for the ideas that "when a petiioner does not
mention a history of physical abuse, a lawyer is not ineffective for
Fa.lli.t'lg to discover or to offer evidence of abuse as mitigation,”
Newland, 527 F3d at 1202, and that counsel has no constitutional
obligation to "scour a defendant’s background for potential abuse
given the defendant’s . . . failure to mention the abuse,” Stewart,
476 Fid at 1211.

But no decision can hold anything beyond the facts of that
case. Edwards v Prime, Inc., 602 F3d 1276, 1298 {11th Cir. 2010); see
also Nelson w Tompkins, 89 F4th 1288, 1303 (11th Cir. 2024) (Ed
Carnes, }., concurring) q:n]lectlng casesh. And Newland's and
Stewart's facts don't even bear a passing resemblance to this case.
In Newland, the Court emphasized that the defendant did not
provide counsel with so much as the names of family members:
here, in contrast, counsel had the names of several fa mily members
available to them. Indeed, counsel’s notes even listed family
members. And in Stewart, counsel had "trequent interaction” with

the defendant. But here, counsel met with Davis for only a few
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hours total and spoke almost exclusively, if not exclusively, about
the facts of the crime. Neither Newland nor Stewart stands for a
broad proposition that any time counsel fails to investigate a
defendant’s background and the defendant, in tarn, does not
proactively disclose background information, counsel was not

ineftective.

To the contrary, the Supreme Court has repeatedly ruled
that “counsel has a duty 1o make reasonable investigations or to
make a reasonable decision that makes particular investigations
unnecessary. Wiggins, 539 LLS_at 521 (quoting Strickland, 466 LLS.
at 690-921). And we've applied that rule to find deficient
perfnrmanc:e by attorneys in case after case. See, e.g., Williams v
Allen, 542 F3d 1326, 1340 {11th Cir. 2008} (collecting cases); see also
Williams v Alabama, 73 E4dth 200, 907 {11th Cir. 2023) ("Williams
testified that [counsel| asked him only general questions about his
childhood, such as about family and school. Williams was never
asked about his family background; whether he had been
neglected; or whether he had been sexually, physically, or
emotionally  abused. These deficiencies were patently
unreasonable.”), vacated on other grounds, 144 8. Cr. 2627 (2024).
Counsel certainly did not fulfill their duty to perform a reasonable
investigation or to make a reasonable decision that made any
further investigation unnecessary here. And "a federal court may
grant relief when a state court has misapplied a governing legal
principle to a set of facts different from those of the case in which
the principle was announced.” Wiggins, 539 US. at 520 (cleaned

up). The Alabama courts’ conclusions as to the investigation here
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were contrary to clearly established Supreme Court precedent, for

the reazons ['ve explaj.ned-

11. The state courts’ determination that counsel's
deficient performance did not prejudice Davis was
“contrary to, |and| involved an unreasonable
application of, clearly established Federal law, as
determined by the Supreme Court of the United
States,” 28 U.S.C. § 2254(d)(1).

The second prong of an ineffective-assistance claim requires
a pettoner to show that counsel’s deficient performance
prejudiced him. Wigeins, 539 US. at 521. To establish prejudice, a
petitioner must show “a reasonable probability that, bur for
counsel’s unprofessional errors, the result of the proceeding would
have been different.” Strickland, 466 LS. at 694.%

43 Unlike for the performance prong, we afford AEDPA deference but not
doulle deference to state couns’ resolution of Strickland’s prejudice prong.  See
Evans w. Sec’y, Dep't of Corr., 703 F.3d 1318, 1333-36 (11th Cir. 2013) (en banc)
{Jordan, |, concurming). The Majority Opinion notes that other circuits have
held double deference applies to the prejudice prong, too.  See Foust v. Houk,
655 F.3d 524, 534 {ath Cir, 2011}; Anaya v, Lumphkin, 976 F.3d 545, 554 (5th Cir.
2020). Most respectfully, | disagree with these courts, On the performance
prong, we afford double deference because there are, in fact, two layers of
deference. They are (1) Strickland’s instruction that "[jjudicial scrutiny of
counsel’s performance must be highly deferential,” mncluding a presumption
of reasonable professional judgment, 466 U.S. at 68920, and (2) AEDPA's
deference requirements. Cullem v. Pinholster, 563 U5, 170, 190 (2011). The
deference afforded under the first layer goes towards counsel’s performance,
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Here, the ineftective perﬁ::rm ance I've described changed the
entire nature of Davis's mitigation case because it omitted both
evidence that would have lessened the impact of the aggravating
factors and evidence that would have increased the weight of the
mitigating circumstances. Had counsel's performance not been
deficient in even one of these respects, a reasonable probability
exists that the jury would have returned a penalty recommendation
of life in prison instead of death. And that’s doubly so, had counsel
performed appropriately with respect to both the aggravating and
mitigating factors.

At trial, the State relied on two aggravating factors in
seeking the death penalty: (1) that the murder occurred during the
course of a robbery, and (2) that Davis had previously been

convicted of a crime immiw’ng violence or threat of wviolence.

not towards any prejudice caused by it.  And while Strickland’s prejudice
standard has teeth—the petitioner must show a “reasonable probabilicy™ that
the result of the case would have been different absent the errors, Strckland,
466 U.5. at 69%4—that does not equate to deference because, simply, there is
nothing to defer to. We don’t defer to counsel’s conduct when considering
prejudice because prejudice concerns whether the outcome could have been
different. And we don't defer to the outcome irself beyond considering
whether a reasonable probability exists that it would have been different. In
any event, even if we label our analysis "double deference™ on the prejudice
prong, it would not substantively change anything because, again, Strickland
does not demand deference o anything on the prejudice prong, anyway. No
matter what we call it, on the prejudice prong, we're still applying AEDPA s
deferential lens to the guestion of whether the state courts reasonably
determined that Davis did not show a reasonable probability that the outcome
of his case would have been different absent the errors,
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Hearing that the facts of the only conviction supporting this second
aggravating factor involved a pizza heist with no violence, no
weapons, and no real threats, and no one was hurt would have
severely undermined the aggravating nature of Davis's prior
conviction. In fact, it'’s hard to imagine how a crime involving
violence or threat of violence could be carried our with less
violence than Davis's pizza heist. Who would think that a
nonviclent robbery of this natare made him more deserving of the
death penalty?

As the district court here recognized, "[clommon sense does
suggest that testimony that Davis went along with a group of boys
who ordered and then stole several pizzas and $35 from a delivery
person, where no gun or weapon was involved and no one was
injured, could have been more compelling to a jury than an
argument by defense counsel that [Davis's] prior conviction and
sentence were for the lowest degree of robbery in Alabama. "
Davis, 2016 WL 3014784, at *59.

<4 The Majority Opinion criticizes this Dissent for “downplayling] the
robbery” and evoking “images of juvenile pranks, and a ‘boys will be boys’
attitude.” Maj. Op. at 44 n.20. But of course, [ don't suggest that any robbery
isgood. Cf United States v. Perez, 943 F 3d 1329, 1330 (1 1ch Cir. 2019). 5dll, as
the district court noted, it's commaon sense that there's a world of difference
between a few young men, with one making a finger gun to steal some pizzas
from a pizza-delivery man who said he didn't feel threatened, and a crime
invalving violence or a threat of violence that involves real guns. shooting,
injuries, and death. And the second crime 've described provides a whaole lot
maore justification for finding the violence-crime aggravator supports a death
SETHENICE.
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And more importantly, Rempilla requires this same
conclusion.®® As |'ve explained, see supra at Section LA, Kompilla’s
facts were materially indistinguishable from counsel’s failure here
to learn the facts of the pizza-heist conviction. In both cases,
counsel knew that the State intended to rely on the uninvestigated
prior conviction to prove the aggravating factor that the defendant
had previously been convicted of a crime of violence. See Rompilla,
545 LLS. at 383-84. In both cases, despite this knowledge, counsel
didn't bother to learn the facts underlying the prior conviction,

even though that information was readily available to counsel. See

23 The Majonity Opinion insists that “Rempilla does not aid us in assessing
whether the [state counts] unreasonably determined that prejudice was lacking
in this case” because Rompilla reviewed the prejudice prong de novo, rather
than under AEDPA deference. Maj. Op. at 50. Two responses: firse, as |
cxplain below, see infra at 50, the state couns never expressly reached the
prejudice prong as ta the pizza heist, and so it is unlikely AEDPA deference
even applics here. But second, even if AEDPA deference is appropriate when
we consider Davis's argument that counsel’s failure to investigate the pizza
heist prejudiced Davis, the fact that Romypalla applied de novo review does not
mean its holdings are irrelevant to our analysis. True, the Supreme Court has
stated Rompilla "offer{s| no guidance with respect to whether a state court has
unreasenably determined that prejudice is lacking.” Cullen, 563 U5 at 202, But
that does not mean Rompilla offers no guidance as to whether the conduct
Rompilla involves may cause prejudice. And that in turn bears on the analysis
of whether a state court’s prejudice decision was reasonable or not. As I've
noted, Rompilla and Davis's case involve the same deficient attomey conduct.
And "[blecause [Rompilla] lluminate[s] the kinds of mitigation evidence that
suffice to establish prejudice under Strickland, [it] provide[s] useful, but not
dispositive, guidance for courts to consider when determining whether a state
court has unreasonably applied Strickland.”  See id. at 241 (Sotomayor, |,

dissenting},
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id. at 384-85. In that situation, the Supreme Court concluded, "We
may reasonably assume that the jury could give more relative
weight to a prior violent felony aggravator where defense counsel
missed an opportunity to argue that circumstances of the prior
conviction were less damning than the prosecution’s
characterization of the conviction would suggest.” See id. at 386
n.5. And in Davis’s case, the circumstances of the prior conviction
were in fact significantly less damning than the prosecution’s

characterization of the conviction suggested.

The state courts disposed of Davis's first claim {that counsel
were ineffective for failing to learn and present the facts of his
pizza-heist conviction when they knew the State intended to use
only the robbery conviction to support application of the prior-
violent-conviction aggravating factor) on the deficient
performance prong. They never expressly reached the prejudice
prong as to the pizza heist,

The Majority Opinion acknowledges this fact, but it
nonetheless reads deeply between the lines of the Alabama courts’
decisions to conclude that they ruled that counsels dehcient
performance did not prejudice Davis, Maj. Op. ar 42-43 n.19.
Mo matter. Whether the Alabama courts made a prejudice ruling
on counsel’s failure to learn the facts of the pizza heist goes to only
the standard we apply in reviewing the state courts’ decisions: de
novo review or AEDPA deference. And here, under either standard,

a conclusion of no prejudice just can’'t hold up.
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To the extent we are willing to attribute the Alabama courts’
deficient-performance analysis to a prejudice analysis, the Alabama
courts concluded that counsel's failure to learn the pizza-heist facts
was not prejudicial for three incorrect reasons: (1) the Alabama
courts wrongly claimed that the state in Rompilla invoked only one
aggravating factor, while the State here invoked two (in fact,
Rompilla involved three aggravating factors, and the number of
aggravating factors did not play a role in the Supreme Court’s
prejudice finding); (2) the Alabama courts excused counsel’s failure
to learn and present the facts of the pizza heist because counsel told
the jury the far less compelling fact that third-degree robbery is the
“lowest degree of robbery”; and (3) the Alabama courts thought
that counsel’s review of only the Alabama State Action Summary
(which identified only the facts of conviction, date of conviction,
original charges, and sentence, but not the facts underlying pizza-

heist conviction} was good enough. See supra at Section LA,

I've previously explained why each of these reasons presents
an unreasonable basis for distinguishing Rompilla. See id. And the
reasons don't somehow improve just because we consider them

under the heading of prejudice.

Apparently recognizing the problems with the Alabama
courts’ efforts to distinguish Rompilla, which is directly on point
here, the Majority Opinion attempts to give the Alabama courts an
assist. In this regard, the Majority Opinion comes up with two
reasons of its own why it says Rompilla doesn’t demand a finding of

prejudice in this case.
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First, the Majority Opinion posits that the facts of the pizza
heist may not have helped Davis's case. Rather, the Majority
Orpinion asserts, "it is equally plausible that the facts of the pizza
robbery could have pointed to an escalating pattern of violence
given that it was close in time to the 1993 murder, and the 1993

murder was also committed during a robbery.” Maj, Op. at 51.

Burt that is nonsensical. The jury already heard that Davis
had a third-degree robbery conviction and that the conviction
supported the State’s requested prior-violent-felony aggravator, It
also knew that the pizza heist occurred close in time to the 1993
murder and that the 1993 murder happened during a robbery. So
the non-violent facts of the pizza heist—the only prior conviction
supporting the priorfelony aggravator—only would have
minimized (or eradicated) any potential assumption of violence.
Plus, as a practical matter, any time a person with any prior
conviction is on trial for murder, if he hasn't previously committed
murder, the current charges “point{| to an escalating pattern of
violence.” In sum, the Majority Opinion’s suggestion that the jury
may have used the facts of the pizza heist to find more of a reason

to recommend death is unreasonable and defies reality.

Second, the Majority Opinion contends that "any appeal to
the allegedly nonviolent nature of the pizza robbery would have
potentially opened the door for the state to introduce as reburtal
evidence Davis’s violent behavior during his incarceration for the

pizza robbery.” Maj. Op. at 51-52. [ disagree.
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Stating the facts of the pizza heist would have gone only to
the weight (it any) that the jury should apply to the state’s prior-
violent-conviction aggravator. And a defendant’s conduct in jail
after his prior conviction does not make any fact that could have a
bearing on the weight owed ro the prior conviction as an ageravating
factor more or less likely (the definition of "relevance,” see Ala. R.
Evid. 401). So evidence concerning Davis's conduct in jail was

irrelevant and non-responsive o the facts of the pizza heist.

The cases the Majority Opinion cites are not to the contrary.
Rather, consistent with my position, each requires that the
admitted evidence have "probative value.” Maj. Op. at 53-54 (citing
Lindsay w State, 326 So. 3d 1, 53 (Ala. Crim. App. 2019) and Whatley
v State, 146 So. 3d 437, 481-82 (Ala. Crim. App. 2010)).%¢ As l've

<6 In Lindsay, the Alabama Court of Criminal Appeals affirmed the admission
of the defendant's statements about prior bad acts. 326 5o 3d at 53_ But there,
the prior bad acts related directly to the defendant’s motive in the offense at
issue. The defendant confessed that he murdered his daughter because a
religious deity told him to, and the statements about the prior bad aces related
tor why he began to follow that religion. Id. The court never implied that
evidence about prior bad acts unrelated to the offense ar issue would always
be admissible in sentencing. Whatley helps the Majority Opinion no more.
There. the Alabama Count of Criminal Appeals cxplained that evidence of
future dangerousness can be admitted during the penalty phase. 146 So. 3d at
482. Bur it did so because the prosecution in that case had requested before
sentencing to admit evidence of future dangerousness.. Here, the prosecution
did not argue future dangerousness. Mot only that, but in Whatley, the
defendant claimed he changed and was remorseful atter committing the
murder for which he was convicted. Id. Evidence of bad conduct while in jail
was directly relevant to rebutting those arguments. Id. Again, the court never
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noted, evidence of behavior during incarceration sheds no light on
how much weight the pizza heist itself should garner as an
aggravating factor. MNor was that evidence relevant to any of the
statutory aggravating circumstances in Alabama at the time. See
Maj. Op. at 7 n.4,

Because the facts of the pizza heist would have diminished
the impact of the prior-violent-conviction aggravator, the State
would have been left with only one real aggravaring facror. Plus,
the court found a mingatng factor (Davis's age, which was 23 at
the time of trial) against which that remaining aggravating factor

would have had to have been balanced.

And we already know that, even with counsel’s ineffective
assistance in failing to learn and present the facts of Davis's pizza-
heist conviction to the jury, the jury was five to seven in favor of
life imprisonment two-thirds of the way through deliberations {and

the ultimate verdict wasn't unanimous).

The Majority Opinion has two responses to this. First, it
responds that the state court's failure to consider “the
circumstances of the jury’s decision . . . does not render [the state
court’s | decision objectively unreasonable under AEDPA,” because

“the Supreme Court has never held that a jury's hesitation in

sugpested thar evidence of bad acts committed while incarcerated for an
unrelated crime— which is what the Majonty Opinion suggests would have
become admissible in Davis's case if the facts of the pizza heist were
admitted—would be admissible, let alone probative of the weight the
aggravator for having committed a prior violent crime should be given,
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reaching a verdict is necessarily an indicator of prejudice or that
such a factor must be considered or should weigh more heavily in
the prejudice analysis under Strickland.” Id. at 57. Burt the jury's
split is significant to the determination of prejudice here. It is
unreasonable, not just "incorrect,” id. at 59, to conclude that there
is no "reasonable probability that at least one juror would have
struck a different balance” but for counsel's errors, given the seven-
five split in deliberations that occurred even without these

mitigating facts, Wigeins, 539 U.5. at 537.

Second, the Majority Opinion relies on the fact that the jury
delivered its death verdict within an hour to suggest that the fact
that five jurors favored life imprisonment carries lirtle if any
weight. Maj. Op. at 57-59 n.25. That completely misses the point.
Even in the face of counsel’s deficient performance, five jurors felt
strongly enough thart life was the more appropriate sentence that
they sent a note to the judge saying so. At that point, only two
more votes would have resulted in a recommendation by the jury
for a life sentence. Had counsel reviewed and shared the mitigating
facts of the pizza heist conviction—and given the sizeable chunk of
the jury that favored life even with the powerful nature of counsel’s
deficiency—it is reasonably probable that at least two more of the
remaining seven jurors would have agreed with the other five. Had
they done so, the jury would have returned a recommendation for

life imprisonment, not death.
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Any other conclusion is contrary to Rompilla. For this reason
alone, we should grant Davis's petition for a new penalty-phase

trial.

Burt it's even worse than that. As I've explained, counsel
were also deficient in their failure to conduct any real b&ckgmund
mvestigation—an error that caused them not to learn of and then
present {among other things) the horrific abuse Lillie inflicted on
Dravis when he was growing up. The Supreme Court has desc ribed
mitigation evidence similar to this as "powerful.” Wiggins, 539 US.
at 534-35 (describing evidence that the petitioner had "expe rienced
severe privation and abuse in the first six Vears of his life while in
the custody of his alcoholic, absentee mother” and that he had
“suffered physical torment, sexual molestation, and [‘-E'FI-EEtEd rape
during his subsequent years in foster care™). And here, even the
state courts found “that Davis was abused by his mother to an
extent that would have rendered it relevant to the issue of the

appropriate penalty determination.” Davis, 8 So. 3d at 553.

Yet somehow the state courts found no prejudice stemming
from counsel's failure to investigate Davis's background, including
his abuse, In support of this conclusion, the state courts said that
the abuse evidence was a "double-edged sword” because "some of
the evidence indicated that Davis had good role models in his life”
and Davis's violent behavior did not begin until after "he [was]
away from his mother and her influence.” Id. at 562-63. But that

misunderstands the purpaose of the mitigau'crn evidence of abuse.
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The state courts” no-prejudice finding fails to account for the
fact that Davis grew up in a violent household, so he may have
learned violence was a permissible way to deal with things. Iralso
once again disregards evidence: specifically. two of the "good role
models” that the state courts said were a double-edged sword died
when Davis was 15 years old, within a week of one another, only
adding to the instability and rauma of Davis's upbringing. No
reasonable juror could have looked at the additional evidence of
[Davis's background and concluded he was not disadvantaged. And
"evidence about the defendant’s background and character is
relevant because of the belief, long held by this society, that
defendants who commit criminal acts that are attributable to a
disadvantaged background may be less culpable than defendants
who have no such excuse.” Johnson v Sec’y, Dep’t of Corr, 643 F3d
007, 93536 (11th Cir. 2011) (cleaned up}.£*

The state courts also concluded that "the facts of this crime
and the two aggravating circumstances proven b:,' the State far

outweighed the one statutory mitigating factor and these non-

<0 7| Tthe fact thar [Davis's] siblings and his cousin had gone on to lead
successful lives, despite experiencing the same physically abusive upbringing,”
Maj. Op. at 49, is also unavailing because it is based on a false premise—thar
Davis's siblings and cousin had to endure "the same physically abusive
upbringing.” In fact, Davis's older sister Hortense testified that Davis got the
worst of the abuse. Mot only was his abuse more severe, but Liflie beat Davis
until he was much older than Hortense was when Lillie scopped. And Sigler
testified that he witnessed Davis receive “real bad whippings,” some that
"lasted over five minutes” and consisted of " 20 or more hicks.”
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statutory mitigating factors.”#® [Davis, 9 So. 3d at 562. But this
reasoning didn't account for the actual facts of the only conviction
the State relied on to support the violent-prior-crime aggravating
factor—facts that severely undermined the factor’s usefulness as an

aggravating one warraming the death pfnalt:,r.

Yet when we evaluate prejudice, we must consider "the
totality of the available mitigation evidence . . . in reweighing it
against the evidence in aggravation.” Williams, 529 LS, at 397-98
And especially when we consider counsel’s failure to show the jury
Lillie’s abuse of Davis and counsel’s failure to present the
circumstances of Davis's prior conviction to the jury, the "evidence
adds up to a mitigation case that bears no relation to the few naked
pleas for mercy actually put before the jury” Rompilla, 545 U.S. at
393,

On top of that, again, the state courts failed to consider at all
in their prejudice analysis that, at one point, five members of the
jury favored life without parole and not the death penalty, and even
at the verdict, the jury was not unanimous. But "when we have
evaluated prejudice, we have frequentdy considered the
circumstances of the jury’s decision to assess whether there is ‘a

reasonable probability that at least one juror would have struck a

2% The phrase “these non-statutory mitigating factors” in the sentence quoted
above refers to (1) the abuse evidence and (2) Davis's “below-average
intellect.” Davis, 9 S50. 3d at 562. It does not encompass the evidence about
the pizza heist.
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different balance.”™ Sears v, Warden GDCP, 73 F 4th 1269, 1299 (11th
Cir. 2023) (per curiam) (quoting Wiggins, 539 U5 at 537).

In Sears, like here, the jury made clear through notes to the
court during deliberations that it was not yet unanimous in its
verdict, and we gmnted the habeas petition acknowledging that
“the jury still struggled to reach a consensus regarding a death
sentence” even without the additional mitigation evidence at issue.
Id, at 1299-1300. See also Hardwick v. Sec'y, Fla. Dep't of Carr., 803
F.3d 541, 564 (11th Cir. 2015) {finding prejudice where, even
without the compelling mitigation evidence that emerged in later
stages, “the jury still came within a single vote of recommending
lite™); Daniel v. Comm’r, Ala. Dep't of Corr., 822 F.3d 1248, 1276 {11th
Cir. 2016} (finding prejudice partially because "if one more juror
voted for a sentence of life without parole, there could have been
no recommendarion for death™); Cave v. Singletary, 971 F.2d 1513,
1519 (11th Cir. 1992} ("[D)espite the presentation of no mitigating
circumstances, [petitioner| came within one vote of being spared
execution.”); Blanco v. Singletary, 943 F.2d 1477, 1505 (11th Cir.
1991) (finding that "there was a reasonable probability thar
[petitioner’s| jury might have recommended a life sentence”
" gliven that some members of [petitioner’s] jury were inclined to
mercy”); Lawhorn v, Allen, 519 F.3d 1272, 1297 (11th Cir. 2008)
(finding prejudice after noting that “one juror voted to recommend
life instead of death” so defendant "needed only to convince two

other jurors to alter the outcome of the proceedings™).
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The Majority Opinion tries to sidestep these cases, arguing
that we conducted Sears's prejudice analysis under the Brecht
standard, not under Strickland. See Maj. Op. at 58 n.25. But we've
found juror splits relevant to the prejudice inquiry whether under
Brecht or Strickland and whether pre-AEDPA or under AEDPA. See,
e.g., Lawhorn, 519 F.5d at 129798,

Other circuits have also contronted cases in which the trial
jury C“initially reported a deadlock regarding [petitioner’s|
sentence,” and concluded that "[e]ven a slightly more compelling
case for mitigation . . . might have altered the outcome of the
sentencing phase of [petitioner’s] trial.” Mason v. Mitchell, 543 F.3d
766, 780 (sth Cir. 2008). When considering prejudice, “[t]he jury’s
initial hesitance in reaching a verdict in the penalty phase . . .
welghs towards a finding of prejudice,” and "[a] jury note
indicating hesitance in reaching a penalty phase verdict suggests
that a death sentence for |petitioner] was not a foregone
conclusion.” Sanders v. Davis, 23 F.4th 966, 994-95 (9th Cir. 2022)
(internal quotation marks and citation omitted) (alteration
adopted); see also Stankewitz v. Wong, 698 F.3d 1163, 1175 {9th Cir.
2012) ("Another indicator of prejudice . . . is the difficult time the
jury had reaching a unanimous verdict on death.”); Williams v.
Stirling, 914 F.3d 302, 318 (4th Cir. 2019} ("[Plersuasive mitigating
evidence for a jury—particularly a deadlocked one—considering

the death penalty” could be "outcome-determinative|.|").

The state courts” failure to consider the effect of the

evidence that counsel would have uncovered but for their deficient
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performance, on a jury where five votes favored life without parole
two-thirds of the way through deliberations and the ultimate death

verdict was not unanimous, was also unre asonable.

In short, the state courts’ conclusion that counsel’s failure to
learn and present the moderating details of the prior conviction
that the State used to support one of two aggravating factors, and
that counsel’s failure to conduct any real mitigation investigation,
including of Davis’s abuse, was not prejudicial was contrary to
federal law as clearly established by the Supreme Court—namely,
in Strickland, Rompilla, and Wiggins.

Because the state courts’ resolution of Davis's claims is
contrary to and involves unreasonable applications of clearly
established federal law, 1 would grant Davis’s petition as it seeks a
new penalty-phase wial. I therefore respectfully dissent from the
Majority Opinion’s decision not to do that.

APPENDIX

(Counsel’s Billing Records)
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

FIBERT PARE TUTTLE COURT OF APPEALS BUILTHNG
56 Forsyih Smeet, B

Atlenty. Georgia 30303

Dwrid 1. ok Formaies apd fooms 1Hix
Clerk of Conert wrnvcal ] scours go

October 30, 2024

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 18-14671-P
Case Style: Jmmy Davis, It v. Commissioner, Alabama DOC
Dhstnict Court Decket No: 1:07-cv-00518-CL5

Opimion Issued

Enclosed 1s a copy of the Court's decision 1ssued today in thas case. Judgment has been entered
today pursuant to FRAP 36. The Court's mandate will 1ssue at a later date pursuant to FEAP
41(T).

Petibions for Rehearmg

The time for filing a petition for panel rehearnmg 15 govemed by 11th Cir. R 40-3, and the time
for filing a petition for rehearmg en banc 1s governed by 11th Cir. R. 35-2. Except as otherwise
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FOR PUBLICATION

A the

United States Court of Apprals
For the Llewenth Cirruit

No. 18-14671

JIMMY DAVIS, JR.,

Petitioner-Appellant,
Versus

COMMISSIONER, ALABAMA DEPARTMENT OF
CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Alabama
D.C. Docket No. 1:07-cv-00518-CLS

Before JORDAN, ROSENBAUM, JILL PRYOR, BRANCH, GRANT, LUCK,
LAGOA, ABUDU, and KiDD, Circuit Judges.”

" Chief Judge Pryor, Judge Newsom, and Judge Brasher recused themselves
and did not participate in the en banc poll.
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BY THE COURT:

A petition for rehearing having been filed and a member of
this Court in active service having requested a poll on whether this
appeal should be reheard by the Court sitting en banc, and a ma-
jority of the judges in active service on this Court having voted
against granting rehearing en banc, IT IS ORDERED that this ap-
peal will not be reheard en banc. The Petition for Rehearing en
banc filed by Jimmy Davis, Jr. (D.E. 97) is denied.
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BRANCH, Circuit Judge, joined by GRANT, Circuit Judge, Concur-

ring in the Denial of Rehearing En Banc:

In 1994, an Alabama jury convicted Jimmy Davis, Jr., of the
capital offense of murder committed during a robbery in the

first-degree. As we recounted in the majority opinion:

The state’s evidence showed that on March 17, 1993,
Davis, Alphonso Phillips, and Terrance Phillips made
plans to rob the Direct Oil Station, a gasoline service
station in Anniston. According to the plan, Davis,
who possessed a .25 caliber semiautomatic pistol,
would point the pistol at the station operator, Al-
phonso would grab the money, and Terrance would
act as a lookout. The state’s evidence supported the
conclusion that Davis was the principal actor in the
conspiracy. He conceived the idea to rob the station
and he recruited the others to help him. As the trio
approached the station, Terrance changed his mind,
abandoned the conspiracy, and walked away. Al-
phonso and Davis approached the station; Davis con-
fronted the operator, Johnny Hazle, in the doorway
of the station, pointed the pistol at him, and said,
“Give it up, fuck-n*****.” Davis almost immediately
fired two shots from the pistol, which struck Hazle in
the chest and abdomen. Terrance testified that he
was about a block from the station, walking toward
his home, when he heard two or three shots fired. Af-
ter the shooting, Davis and Alphonso ran from the
scene. Hazle died from these wounds shortly there-
after. Three empty .25 caliber shell casings were re-
covered at the scene, and two bullets of the same
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caliber were recovered from Hazle’s body. The pistol
was subsequently recovered. The ballistics evidence
showed that the two bullets recovered from Hazle’s
body and the three empty shell casings found at the
scene had been fired from Davis’s pistol.

Both Alphonso and Terrance pleaded guilty to con-
spiracy to commit robbery in the first-degree and tes-
tified against Davis. Alphonso testified that, when
they reached the door of the gas station, Davis
“pointed the pistol at Hazle and said, ‘Give it up, fuck-
n*****’- that Hazle . .. smiled; and that Davis shot
Hazle when he smiled.” Similarly, although Terrance
was walking home when the robbery occurred, Ter-
rance testified that Davis told him after the robbery
that:

he had told [Hazle], Give it up, fuck-n*****.
And then he said the man had smiled or some-
thing at him, laughed or something. And then
he said he had shot and the man had kicked the
door. And then he shot again. ... Andthenhe
said they ran.

Other individuals similarly testified that Davis relayed
similar information and told them that he had robbed
the gas station and shot someone.

The jury found Davis guilty of murder committed
during a robbery in the first-degree as charged.
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Davis v. Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 774-75 (2024) (al-
terations adopted) (quotations and citations omitted). Following
the penalty phase, at which Davis’s mother and cousin testified,
along with psychometrist Annie Storey, the jury returned an 11 to
1 advisory recommendation in favor of the death penalty.! Id. at
776-79. The trial court imposed the death penalty, and the Ala-
bama Court of Criminal Appeals (“ACCA”) affirmed. Davisv. State,
718 So. 2d 1148 (Ala. Crim. App. 1995).

Thereafter, postconviction proceedings and appeals pro-
ceeded in the state court for over a decade, but Davis was unsuc-
cessful. Having exhausted his state avenues for relief, Davis filed a
28 U.S.C. § 2254 federal habeas petition in the federal district court.
Following the denial of his § 2254 petition, Davis obtained a certif-
icate of appealability from this Court in which he argued that the
ACCA unreasonably applied Strickland v. Washington, 466 U.S. 668
(1984), in denying his claims that trial counsel rendered ineffective
assistance in the penalty phase of his capital trial by (1) failing to
investigate and present mitigating evidence of childhood abuse and

(2) failing to investigate and present mitigating evidence of the

! Approximately 40 minutes into deliberations, the jury submitted a question
to the court asking whether the court could “accept seven for death and five
for life?” The trial court explained that there had to be at least 10 votes for
death or 7 for life and instructed the jury to keep deliberating. See Ala. Code
§ 13A-5-46(f) (1993) (explaining that a recommendation of life required only a
bare majority vote of the jurors, but a recommendation of death required the
vote of at least 10 jurors). Additionally, at the time of Davis’s trial, the jury’s
recommendation was merely advisory. The trial court had the ultimate sen-
tencing authority. Id. § 13A-5-47(a) (1993).
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circumstances of his prior conviction for third-degree robbery. A
divided panel of this Court affirmed, holding that the ACCA’s con-
clusion that Davis was not prejudiced by his trial counsels failure
to present evidence of Davis’s childhood abuse and the circum-
stances of his prior Alabama third-degree robbery conviction was
not contrary to, or an unreasonable application of, clearly estab-
lished federal law under 28 U.S.C. § 2254(d). See Davis, 120 F.4th at
789-99. I concur in the denial of rehearing en banc for the reasons

set forth in the majority opinion. See id.

My dissenting colleague misreads our panel decision and in-
correctly asserts that our treatment of the jury’s initial hesitation in
the context of our prejudice discussion “created a new limit on
clearly established law.” To be clear, our majority panel opinion
did not dispute that juror hesitation could be an indicator of preju-
dice or that the state court could have considered this information
as part of a prejudice analysis. Seeid. at 797-98. Such hesitation is
a valid factor—one of many—that a court may consider in as-
sessing prejudice. Our majority decision merely rejected the dis-
sent’s contention that the ACCA’s prejudice decision was an unrea-
sonable application of federal law because it failed to expressly consider
the jury’s initial hesitation in its prejudice analysis. Id. at 797. Our
conclusion was a proper application of Supreme Court precedent
and AEDPA. Not only did Davis never make an argument about
the state court’s failure to consider the initial juror hesitation as
part of the prejudice analysis—it was instead raised for the first time
in the dissenting opinion—but the Supreme Court has never held

that a jury’s hesitation in reaching a verdict is necessarily a
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presumptive indicator of prejudice under Strickland or that such a
factor must be considered or should weigh more heavily in the
prejudice analysis. Strickland is a very general standard, and Judge
Abudu’s contention that the ACCA was required to consider the
jury’s initial hesitation because it falls within the ambit of Strick-
land’s general framework of considering what happened at the
original trial is an improper attempt “to refine or sharpen a general
principle” into a specific legal rule that the Supreme Court has not
announced. See Marshall v. Rodgers, 569 U.S. 58, 64 (2013). While
Strickland requires “a court hearing an ineffectiveness claim [to]
consider the totality of the evidence before the judge or jury,” 466
U.S. at 695, that imperative “is a far cry from a federal court requir-
ing that a state court prove to a federal court that it did so by setting
out every relevant fact or argument in its written opinion,” see Lee
v. Comm’r, Ala. Dep’t of Corr., 726 F.3d 1172, 1212 (11th Cir. 2013).
Yet, that heightened standard is essentially the standard Judge Ab-
udu’s dissent calls for state courts to employ in order for state court
decisions to be deemed reasonable under AEDPA. Her standard

turns AEDPA and its highly deferential framework on its head.

In sum, as explained in the majority opinion, Davis failed to
show that the ACCA’s determination that he did not suffer preju-
dice was “so lacking in justification that there was an error . . . be-
yond any possibility for fairminded disagreement.” Harrington v.
Richter, 562 U.S. 86, 103 (2011). And that question is the only one
we were tasked with answering under AEDPA. See Pye v. Warden,
Ga. Diagnostic Prison, 50 F.4th 1025, 1041-42 (11th Cir. 2022) (en
banc) (“Applying AEDPA to Strickland’s prejudice standard, we
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must decide whether the state court’s conclusion that [counsel’s]
performance at the sentencing phase ... didn’t prejudice [peti-
tioner]—that there was no substantial likelihood of a different re-
sult—was so obviously wrong that its error lies beyond any possi-
bility for fairminded disagreement.” (quotations omitted)). Be-
cause fairminded jurists could disagree regarding the correctness of
the ACCA’s application of Strickland to Davis’s penalty phase inef-
fective-assistance claims, we were bound by AEDPA and Supreme
Court precedent to conclude that he was not entitled to habeas re-

lief. Asa result, the Court properly denied en banc review.
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ROSENBAUM, Circuit Judge, Dissenting from the Denial of Rehear-

ing En Banc:

For the reasons I gave in my dissenting opinion, Davis v.
Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 818-45 (11th Cir. 2024)
(Rosenbaum, J., dissenting), I continue to think that we wrongly
decided Davis. Judge Abudu also makes some excellent points

highlighting the problems with the panel opinion.

If the panel opinion is wrong, Davis perhaps should not be
executed. So this case seems to me to involve “a question of ex-
ceptional importance.” I therefore respectfully dissent from the de-

nial of rehearing en banc.
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ABUDU, Circuit Judge, Dissenting from the Denial of Rehearing En

Banc:

Jimmy Davis, Jr., an Alabama prisoner, seeks habeas corpus
relief from his death sentence based on his attorney’s errors at trial
that made his sentencing fundamentally and constitutionally un-
fair.! Without deciding whether his attorney’s performance was so
poor as to be constitutionally deficient, a split panel of this Court
denied relief, concluding the state court reasonably found Davis did
not suffer any prejudice from his attorney’s failures. Davis v.
Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 799 (11th Cir. 2024). For
the reasons Judge Rosenbaum articulated in her dissent from the
panel majority opinion, the district court should have granted Da-
vis habeas relief. Id. at 818-51 (Rosenbaum, J., dissenting). As she
thoroughly explained, the panel majority: (1) misapplied the Anti-
terrorism and Effective Death Penalty Act of 1996 (“AEDPA”) and
on-point Supreme Court caselaw, e.g., Rompilla v. Beard, 545 U.S.
374 (2005), and Porterv. McCollum, 558 U.S. 30 (2009), to deny relief;
(2) unreasonably minimized the mitigation value of the evidence
Davis’s attorney failed to present at trial, which showed that Davis
suffered horrific childhood trauma and had no serious history of
violence; and (3) gave no weight to the fact the jury—despite

! The Supreme Court established the test for ineffective assistance of counsel
in Strickland v. Washington, 466 U.S. 668 (1984). To prevail on such a claim, a
petitioner must show: (1) his counsel’s performance was deficient; and (2) the
deficient performance prejudiced his defense. Id. at 687.
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counsel’s severe failures—was split, hesitant, and ultimately not

unanimous in its recommendation to impose the death penalty.

All three of these errors, separately and combined, are suffi-
cient to vacate the district court’s ruling. However, the panel ma-
jority’s dismissive treatment of the jury’s hesitation warrants spe-
cial attention. Davis was prejudiced by his attorney’s failure to pre-
sent weighty mitigation evidence at trial, and the jury’s initial
split—where nearly half of the jury was in favor of a life sentence—
and the fact that the jury never reached a unanimous sentencing
recommendation, show a reasonable probability that the missing

pieces of mitigation evidence would have altered the outcome.

The panel majority’s treatment of the jury’s hesitation to im-
pose the death penalty and its ultimate non-unanimous vote im-
properly suggests the jury’s role is far less important than history
and precedent demonstrate. The Supreme Court has repeatedly
ruled that juries must be given the authority to determine the facts
necessary for sentencing and must reach their conclusions unani-
mously. See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000); Hurst
v. Florida, 577 U.S. 92, 94 (2016); Ramos v. Louisiana, 590 U.S. 83, 90
(2020). In Strickland itself, the Supreme Court established a test for
ineffective assistance claims that requires courts to look at the rel-
evant decisionmaker’s on-the-record conduct at trial. See 466 U.S.
at 695. Here, that means the jury’s conduct as the decisionmaker
is of critical importance and should not be cast aside in a prejudice
analysis. In a death penalty scheme like Alabama’s, where the ques-

tion of life and death is submitted to a jury, these principles compel



USCA11 Case: 18-14671 Document: 110-1 Date Filed: 02/19/2026 Page: 12 of 41

18-14671 ABUDU, J., Dissenting 3

a conclusion that juries must unanimously agree to impose the
death penalty for a death penalty sentence to be imposed. Cf. Hurst,
577 U.S. at 102-03; Spaziano v. Florida, 468 U.S. 447, 469-70 (1984)
(Stevens, J., concurring and dissenting) (arguing that this protec-
tion is guaranteed under the Eighth Amendment); Ring v. Arizona,
536 U.S. 584, 614 (2002) (Breyer, J., concurring) (same). Any rea-
sonable application of Strickland to a non-unanimous and con-
flicted jury must be informed by the Constitution’s focus on the
jury trial right and a proper appreciation of the jury’s role in our
legal system. Such a historically informed view of the Sixth
Amendment shows that courts must weigh jury hesitation when

assessing prejudice.

Given the jury’s role in death penalty sentencing, moreover,
effective assistance in the death penalty context requires adequate
investigation and presentation of mitigating evidence to aid a jury
in fairly determining whether to impose a death sentence. See, ¢.g.,
Rompilla, 545 U.S. at 387-90; Wiggins v. Smith, 539 U.S. 510, 520-29
(2003). “Although a sentencing authority may decide that a sanc-
tion less than death is not appropriate in a particular case, the fun-
damental respect for humanity underlying the Eighth Amendment
requires that the defendant be able to present any relevant mitigat-
ing evidence that could justify a lesser sentence.” Sumner v. Shu-
man, 483 U.S. 66, 85 (1987); see also Boyde v. California, 494 U.S. 370,
387 (1990) (Marshall, J., dissenting) (“The insistence in our law that
the sentencer know and consider the defendant as a human being
before deciding whether to impose the ultimate sanction operates

as a shield against arbitrary execution and enforces our abiding
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judgment that an offender’s circumstances, apart from his crime,
are relevant to his appropriate punishment.”). When Davis’s coun-
sel’s performance and the jury’s hesitation and non-unanimity are
reviewed with this historical and doctrinal backdrop, the state
court’s conclusion that Davis suffered no prejudice is untenable.
The panel majority was wrong to diminish the jury’s lack of con-
sensus to impose the death penalty and to minimize Davis’s miti-
gating evidence, and its reasoning erodes the Sixth Amendment’s

rights to effective assistance of counsel and a fair jury trial.

The full facts of the case are not recounted here. See Davis,
120 F.4th at 818-51 (Rosenbaum, J., dissenting). The key point is
that Davis’s counsel presented a woefully inadequate mitigation
case during the penalty phase of trial. Id. at 818. After 40 minutes
of deliberation, the jury submitted a question to the trial court:
“Can you accept seven [jurors voting] for death and five for life? If
not, what procedure should we go by?” Id. at 779 n.6 (majority
opinion). After the trial judge said that the jury could not be split
this way, the jury deliberated further and returned a non-unani-
mous verdict: 11 to 1 for the death penalty. Id. at 779 & n.6. Then,
despite the jury’s non-unanimous recommendation, the trial judge
“found that two statutory aggravating circumstances existed” and
imposed the death penalty. Id. at 779.

In rejecting Davis’s appeal, the panel majority broke new
ground and rejected the jury’s behavior as irrelevant. First, it stated
that the Supreme Court has “never held that a jury’s hesita-

tion . . . is necessarily an indicator of prejudice....” Id. at 798.
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Second, it concluded that the Supreme Court has never held that

jury hesitation “must be considered” by a court assessing prejudice.
Id.

To be clear, the panel majority only reached these holdings
because they were necessary to answer the question Davis raised
in his habeas petition, on which this Court granted him a certificate
of appealability. See Freeman v. Comm’r, Ala. Dep’t of Corr., 46 F.4th
1193, 1215 (11th Cir. 2022) (explaining that certificates of appeala-
bility “encompass any issue that ‘must be resolved before reaching
the merits’ of a claim identified in” that certificate of appealability).
This highly important legal issue is squarely before us and the an-

swer to the issue could determine whether Davis will be executed.?

Because the Supreme Court has instructed courts to con-
sider jury hesitation when determining whether deficient perfor-
mance prejudices the outcome, and because the historical scope of
the right to a jury counsels against the panel majority’s holdings,
we should have reheard this case en banc to correct the panel ma-

jority’s errors.

2 There was no requirement, nor would there have been any grounds, for Da-
vis to raise a standalone claim based on the jury’s hesitation: his claim through-
out has been that his attorney was deficient and he was prejudiced by that
deficiency. See Davis, 120 F.4th at 773 (“Before us are Davis’s arguments that
the state court unreasonably applied Strickland . . . in denying his claim that
trial counsel rendered ineffective assistance in the penalty phase of his capital
trial . . ..”). Thus, Judge Rosenbaum’s panel dissent and this opinion address
an issue of exceptional importance.
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I. AEDPA, STRICKLAND, & JUROR HESITATION

When AEDPA applies, a federal court may grant habeas re-
lief only if the decision of the state court: (1) was contrary to, or an
unreasonable application of, clearly established federal law, as de-
termined by the Supreme Court, or (2) was based on an unreason-
able determination of the facts considering the evidence presented
in the state court proceeding. 28 U.S.C. § 2254(d)(1), (2). f AEDPA
deference does not apply, a federal court applies de novo review to
a petitioner’s claim. Calhoun v. Warden, Baldwin State Prison, 92
F.4th 1338, 1346 (11th Cir. 2024), cert. denied, 145 S. Ct. 443 (2024)
(mem.); Adkins v. Warden, 710 F.3d 1241, 1250 (11th Cir. 2013).

“[Cllearly established federal law’ for purposes of” AEDPA
“includes only the holdings, as opposed to the dicta, of [the Su-
preme] Court’s decisions.” Woods v. Donald, 575 U.S. 312, 316
(2015) (quoting White v. Woodall, 572 U.S. 415, 419 (2014)). When
the Supreme Court “relies on a legal rule or principle,” even a
seemingly broad rule or principle, “to decide a case, that principle
is a ‘holding™ for purposes of AEDPA. Andrew v. White, 604 U.S.
86, 92 (2025); id. at 94 (“General legal principles can constitute
clearly established law for purposes of AEDPA....”). While
AEDPA precludes federal habeas relief in situations where relief re-
quires the extension of federal law, Woodall, 572 U.S. at 42426, this
does not mean “that § 2254(d)(1) requires an ‘identical factual pat-
tern before a legal rule must be applied,” id. at 427 (quoting Panetti
v. Quarterman, 551 U.S. 930, 953 (2007)). “[Clertain principles [can

be] fundamental enough that when new factual permutations arise,
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the necessity to apply the earlier rule will be beyond doubt.” An-
drew, 604 U.S. at 95 (quoting Woodall, 572 U.S. at 427).

Importantly, there is a difference between deference to a
state court’s application of precedent and a federal court’s “inde-
pendent obligation” to determine what the law is. Id. The ques-
tions regarding what constitutes “clearly established law,” and
when that law applies in a given case are “threshold,” and our re-
view is “de novo,” without deference to state courts. Id.; Lockyer v.
Andrade, 538 U.S. 63, 71 (2003); Walker v. Cromwell, 140 F.4th 878,
890 n.3 (7th Cir. 2025). AEDPA’s deferential standard does not in
any way eliminate an Article III court’s obligation to determine
anew what law applies to a given case and, as applies here, what

the Sixth Amendment requires.?

With the significance of juror hesitation at issue, the panel
majority should have answered, de novo, the question of what fed-
eral law requires. Strickland answers both: (1) how much harm a

petitioner like Davis must suffer from counsel’s performance to

3 See, e.g., Loper Bright Enters. v. Raimondo, 603 U.S. 369, 385 (2024) ("It is em-
phatically the province and duty of the judicial department to say what the
law is.” (quoting Marbury v. Madison, 5 U.S. 137, 177 (1803))); id. at 430 (Gor-
such, J., concurring); Anthony G. Amsterdam & James S. Liebman, Loper
Bright and the Great Writ, 56 COLUM. HUM. RTS. L. REV. 54, 153-57 (2025) (ex-
ploring tension between AEDPA and the Supreme Court’s precedent in other
contexts); see also Williams v. Taylor, 529 U.S. 362, 402 (2000) (O’Connor, ]J.,
concurring) (“We have always held that federal courts, even on habeas, have
an independent obligation to say what the law is.” (citation omitted)).
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show prejudice; and (2) what courts must consider in assessing

whether a petitioner has suffered prejudice.

As to how much harm, Strickland says a petitioner needs to
show that there is a “reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different.” 466 U.S at 694. “This standard” is not so stringent
as to require “a defendant to show that it is more likely than not
that adequate representation would have led to a better re-
sult....” Thornell v. Jones, 602 U.S. 154, 163—64 (2024). Instead,
a court must ask whether counsel’s poor performance simply has
created a “reasonable probability” of a different result that is “suffi-
cient to undermine confidence in the outcome.” Id. at 164 (quoting
Cullen v. Pinholster, 563 U.S. 170, 189 (2011)). Yet, assessing preju-
dice in every ineffectiveness case does not require hard and fast
rules; it is a practical inquiry. See Strickland, 466 U.S. at 696. Courts
must “be concerned with whether . . . the result of a particular pro-
ceeding is unreliable because of a breakdown in the adversarial pro-

cess that our system counts on to produce just results.” Id.

As to how to assess harm, “a court must ‘consider the totality
of the evidence before the judge or jury’—both mitigating and aggra-
vating” and the underlying proceedings. Thornell, 602 U.S. at 164
(emphasis added) (quoting Strickland, 466 U.S. at 695). This rule is
straightforward: to assess whether counsel’s errors affected the
proceeding, a court must review what happened and compare it to
what hypothetically would have happened if counsel had not been



USCA11 Case: 18-14671 Document: 110-1 Date Filed: 02/19/2026 Page: 18 of 41

18-14671 ABUDU, J., Dissenting 9

deficient.* In Davis’s case, this means the state court should have
compared the conduct of Davis’s attorney to that of a reasonable
attorney to determine whether Davis suffered prejudice from his
attorney’s failures. For Davis to prevail on prejudice, he had to
show only a reasonable probability that the jury would have
reached a different result. Strickland, 466 U.S. at 695. The fact that
the jury already was conflicted is of paramount importance in un-

dertaking this analysis.

This especially is clear because the Supreme Court discussed
essentially this issue in Strickland. Id. The Supreme Court ex-
plained that a court assessing prejudice must focus on what actually
happened on the record at trial. Cf. id. (“[E]vidence about the ac-
tual process of decision, if not part of the record of the proceeding
under review . . . should not be considered.” (emphasis added)). It
contrasted this proper on-the-record focus with what a court
“should not” do, which would be to consider outside sources that
might shed light on “the idiosyncracies of the particular deci-
sionmaker, such as unusual propensities toward harshness or leni-
ency,” because those facts are irrelevant. Id. The jury here ex-
pressed its hesitation and its split on the record at trial, id., so the
hesitation must be considered under the Supreme Court’s test in
Strickland.

4 As my colleague has put it, Strickland requires “a predictive human endeavor
based on a hypothetical construct.” Pye v. Warden, Ga. Diagnostic Prison,
50 F.4th 1025, 1058 (11th Cir. 2022) (en banc) (Jordan, J., concurring).
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The state court in Davis’s case failed to discuss or consider
the fact that five jurors were predisposed to a life sentence even
though Davis’s counsel failed to present any substantive mitigation
evidence. Moreover, the mitigation evidence counsel should have
uncovered, if an adequate investigation had been performed,

painted a very different story than that told at trial.

At trial, the State presented evidence of two statutory aggra-
vating circumstances in support of its position that the jury should
sentence Davis to death: (1) the murder Davis committed occurred
during a robbery; and (2) Davis had a prior 1992 conviction for
third-degree robbery. Davis, 120 F.4th at 839 (Rosenbaum, J., dis-
senting); see also Ala. Code. § 13A-5-51 (1994) (statutory aggrava-
tors). The State argued the prior robbery was “dangerous to hu-
man life” and a “very, very aggravating circumstance.” Davis, 120
F.4th at 827 n.11 (Rosenbaum, J., dissenting). The State introduced
a record of Davis’s conviction for the 1992 robbery, which Davis’s
attorney stipulated was accurate. Id. at 775 (majority opinion). In
mitigation, Davis’s counsel suggested Davis’s mother “raised him
the best she could without a father,” and that Davis did not have
“somebody in the home that . . . could really discipline him.” Id. at
819 (Rosenbaum, J., dissenting). Davis’s attorney had Davis’s
mother testify, where she stated she “had problems with [Davis]”

since he was nine years old. Id.

The facts presented in Davis’s ineffectiveness claim paint a
very different picture than the facts the jury considered. Davis was
22 at the time of the prior robbery. Id. at 818. The crime began
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when Davis and three of his friends ordered a pizza. Id. Once the
pizza deliveryman arrived, one of the men made a finger gesture in
his pocket as if he had a gun, and then the group took the pizzas
and $50 from the deliveryman and ran off. Id. The police quickly
caught them and found Davis carrying a pizza. Id. No evidence
suggested that Davis was the ringleader, and neither weapons nor
violence were involved. Id. In fact, the deliveryman later said that
“there really was never a threat made to him.” Id. Davis’s counsel
never investigated these facts, and thus never argued (or presented
available evidence) that this prior conviction—Davis’s only prior
conviction underlying the aggravating factor—did not involve vio-
lence or weapons and was not, as the State put it at trial, “danger-
ous to human life” and a “very, very aggravating circumstance.”
Id. at 827 n.11.

Davis’s counsel also failed to investigate and present evi-
dence of the extreme abuse Davis suffered throughout his child-
hood at the hands of his own mother, resulting in serious physical
and psychological injuries. Id. at 819. Once, when Davis was in
the second grade, she beat him until his head was “dented,”
“warped,” and “swollen,” and “his ear was partially severed.” Id.
Several times, after vicious beatings, Davis went “into spasm([s]”
and shook for days. Id. Davis’s file with the Alabama Department
of Human Resources included photographs of his injuries and, af-
ter examining him, a local social worker stated that she had “never
seen a back that looked worse than Jimmy’s.” Id. This abuse lasted
at least until Davis was 14 or 15 years old. Id. Even so, Davis’s

counsel only cursorily interviewed Davis and his mother (his
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abuser) and never investigated this horrific history of abuse. Id.
Davis’s attorney then called Davis’s mother as a mitigation witness

and, unsurprisingly, she provided testimony that hurt Davis’s case.
Id.

The Alabama Court of Criminal Appeals rejected Davis’s in-
effective assistance claim on procedural grounds but noted the
weight of this evidence and the jury’s hesitation, stating that “[c]er-
tainly, it is reasonable to conclude that the evidence of Davis’s child
abuse could very well have tipped the scales in the other direction.”
Davis v. State, 9 So. 3d 514, 524 (Ala. Crim. App. 2006) (“Davis I”),
overruled, 9 So. 3d 537 (Ala. 2007). T'wo years later, however, ruling
on the merits, the same court reasoned that none of this evidence
would have changed the outcome of trial. Davis v. State, 9 So. 3d
539, 553 (Ala. Crim. App. 2008) (“Davis IT”).> In that opinion, the
relevant decision for AEDPA’s purposes, the state court did not
consider the jury’s hesitation in its analysis of whether there was a
reasonable probability the outcome would have been different had

Davis’s counsel presented this mitigation evidence. See id.

To sidestep the obvious import of the jury’s initial unwill-
ingness to impose the death penalty without knowledge of any of
the highly mitigating facts summarized above—and the state

court’s obvious error in failing to consider that hesitation and non-

> After being reversed by the Alabama Supreme Court, the state court changed
course and called its rulings—e.g., that Davis’s mitigation evidence was “pow-
erful” and that it “would be compelled to grant relief and order a new sentenc-
ing hearing,” Davis I, 9 So. 3d at 522—"dicta,” Davis II, 9 So. 3d at 553.
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unanimity—the panel majority created a new limit on clearly es-
tablished law. It held that juror hesitation is not “necessarily an
indicator of prejudice” or a fact that “must be considered” or given
weight, because the Supreme Court has never so held. Davis,
120 F.4th at 798 (majority opinion). These conclusions violate
Strickland and Andrew and confuse the inquiry. Federal law, which
we determine de novo, provides the rule: a court must undertake a
holistic review of the omitted evidence and the record of the pro-
ceedings. Strickland, 466 U.S. at 694-96. No court applying Strick-
land can ignore what happened at trial when assessing prejudice.
Id. The state court’s failure to apply this blackletter law—i.e., to
consider the totality of circumstances, including the jury’s hesita-
tion, in assessing prejudice—should have triggered de novo review.
Calhoun, 92 F.4th at 1346; Adkins, 710 F.3d at 1250.

AEDPA does not require the Supreme Court to have de-
cided a case with identical facts as Davis’s for us to say the Alabama
courts unreasonably applied Strickland by not considering this
highly relevant circumstance. Andrew, 604 U.S. at 95; Woodall, 572
U.S. at 427. Indeed, the panel majority cites no cases where juror
hesitation has not been considered by a court assessing prejudice;
our cases, and the cases from our sister circuits, uniformly go in the

other direction.¢ Alabama courts themselves have considered juror

¢ See, e.g., Blanco v. Singletary, 943 F.2d 1477, 1505 (11th Cir. 1991); Cave v. Sin-
gletary, 971 F.2d 1513, 1519 (11th Cir. 1992); Lawhorn v. Allen, 519 F.3d 1272,
1297-98 (11th Cir. 2008); Daniel v. Comm’r, Ala. Dep’t of Corr., 822 F.3d 1248,
1276 (11th Cir. 2016); Sears v. Warden GDCP, 73 F.4th 1269, 1298 (11th Cir.
2023); Hardwick v. Sec’y, Fla. Dep’t of Corr., 803 F.3d 541, 564 (11th Cir. 2015);
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hesitation in this context when it has been presented—except, it
seems, in the second decision in Davis’s case. E.g., Reeves v. State,
974 So. 2d 314, 325 (Ala. Crim. App. 2007); Ex parte Carroll, 852 So.
2d 833, 836 (Ala. 2002). In this way, the panel majority opinion is
an extreme outlier; making us the first state or federal court to sug-
gest—in the 40 years since Strickland—that a court may ignore the

jury’s behavior in assessing prejudice.

This uniform caselaw and practice only further demon-
strates that the Supreme Court in Strickland already has determined
that jury hesitation is relevant. The panel majority was thus also
wrong to limit Strickland in a way the Supreme Court never has.
Cf. Motorcity Ltd. ex rel. Motorcity, Inc. v. Se. Bank N.A., 120 F.3d 1140,
1143 (11th Cir. 1997) (en banc) (“[We] must follow Supreme Court
precedent that has “direct application’ in a case, even if it appears
that the reasoning of the Supreme Court precedent has been re-
jected in other cases. Only the Supreme Court has ‘the prerogative
of overruling its own decisions.” (citation omitted) (quoting Rodri-
guez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484
(1989))); United States v. Johnson, 921 F.3d 991, 1001 (11th Cir. 2019)
(en banc) (“[W]e must apply Supreme Court precedent neither nar-
rowly nor liberally—only faithfully.”).

Jordan v. Hargett, 34 F.3d 310, 316 (5th Cir. 1994); Mason v. Mitchell, 543 F.3d
766, 780 (6th Cir. 2008); Stankewitz v. Wong, 698 F.3d 1163, 1175 (9th Cir. 2012);
Vega v. Ryan, 757 F.3d 960, 974 (9th Cir. 2014); Williams v. Stirling, 914 F.3d
302, 318 (4th Cir. 2019); Sanders v. Davis, 23 F.4th 966, 994-95 (9th Cir. 2022).
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Prejudice is assessed by considering “the totality of the new
mitigating evidence,” and “juxtapos[ing]” it with the evidence pre-
sented in that original trial, in light of what happened at the original
trial. Pye, 50 F.4th at 1058 (Jordan, J., concurring). The jury was an
integral and constitutionally required part of the original trial, so
the only reasonable application of Strickland’s test is (1) to consider
that the jury was hesitant to impose the death penalty and (2) to
conclude that Davis’s strong mitigating evidence is clearly “suffi-
cient to undermine confidence in the outcome” of the trial. Thor-
nell, 602 U.S. at 163—64. For these reasons, a rule that minimizes
the jury’s role in assessing prejudice departs from the clear federal
law the Supreme Court established in Strickland.”

II. THE JURY’S ROLE & THE CONSTITUTION

Even though the panel majority’s errors under AEDPA jus-
tified en banc review, the panel majority’s treatment of jury hesita-
tion suffers from a broader problem: it minimizes the importance
of the jury in our legal system. The Constitution requires that we
take juries seriously. In Davis’s case, even with counsel’s failures,
the State never obtained a unanimous jury recommendation for
the death penalty. In fact, notwithstanding the jury’s non-unani-
mous verdict, the state court made findings that statutory aggra-
vating circumstances were present. In this context, Davis’s non-

unanimous sentencing verdict not only clearly shows Strickland

7 In fact, the Supreme Court has expressly rejected the adoption of “strict
rules” in applying Strickland, such as the no-consideration of juror hesitation
rule the panel majority approved here. Cullen, 563 U.S. at 196.
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prejudice, it should foreclose his death sentence altogether. While
our rulings in the habeas context might not fix unconstitutional
death penalty schemes, we should view Davis’s Strickland claim of
prejudice through the context and historical tradition of valuing
and prioritizing the jury’s perspective. Applying this historical tra-
dition and precedent shows that the jury’s non-unanimity and hes-

itation is one of the best, if not the best, indication of prejudice.

The Sixth Amendment guarantees that defendants like Da-
vis receive effective assistance of counsel and that “[i]n all criminal
prosecutions” they “enjoy the right to a speedy and public trial, by
U.S. CONST. amend. VI. As the Supreme

3

an impartial jury . ...
Court has explained, juries “protect against unfounded criminal
charges brought to eliminate enemies and against judges too re-
sponsive to the voice of higher authority.” Duncanv. Louisiana, 391
U.S. 145, 156 (1968). This “[pJrovid[es]...an inestimable safe-
guard against the corrupt or overzealous prosecutor and against
the compliant, biased, or eccentric judge.” Id. (holding that this
protection applies to state prosecutions because “[t]he deep com-
mitment of the Nation to the right of jury trial in serious criminal

cases” serves “as a defense against arbitrary law enforcement”).

As the Supreme Court recently explained in Ramos, the right

to a jury trial is substantive; it means “something.” 590 U.S. at 89

§ “Beyond this, the [rights to a jury trial] in the Federal and State Constitutions
reflect a fundamental decision about the exercise of official power—a reluc-
tance to entrust plenary powers over the life and liberty of the citizen to one
judge or to a group of judges.” Duncan, 391 U.S. at 156.
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(emphasis in original). Historically, one of the core and “unmistak-
able” features of the right is “unanimity.” Id. at 90.° The jury’s role
in sentencing, also with its required unanimity, also is protected by
the Constitution and proven through historical practice. Histori-
cally, juries in England could, and did, refuse to convict on capital
charges when they believed the crimes did not warrant execution.
See Jones v. United States, 526 U.S. 227, 245-46 (1999); Thomas A.
Green, VERDICT ACCORDING TO CONSCIENCE: PERSPECTIVES ON
THE ENGLISH CRIMINAL TRIAL JURY 1200-1800, 18-20 (1985) (“The
power of the jury may have reflected more than its institutional
setting and role: it may have reflected a social understanding about
the appropriate circumstances under which a person’s life might be
surrendered to the Crown.”). After the founding, juries’ refusals to
return verdicts of guilty to avoid subjecting a defendant to execu-
tion led to criminal reforms that cut down on “the number of cap-
ital offenses” and “separate[d] murder into degrees.” Woodson v.
North Carolina, 428 U.S. 280, 290-93 (1976); see also Winston v. United
States, 172 U.S. 303 (1899) (reversing murder conviction where

° Indeed, the “origins” of nonunanimous convictions in state courts “are
clear,” and intentionally aimed to thwart the Sixth Amendment’s protections.
Ramos, 590 U.S. at 88. States adopted provisions allowing for nonunanimous
juries during the Jim Crow era to nullify the votes of Black citizens participat-
ing in juries for the first time. Id.; see also id. at 88 n.4 (citing, among others,
Thomas Ward Frampton, The Jim Crow Jury, 71 VAND. L. REV. 1593 (2018));
Frampton, 71 VAND. L. REV. at 1613 (explaining that some sources “endorsed
the adoption of nonunanimous verdicts as a way of placating those intent on
committing extralegal forms of racial violence”).
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district court had improperly limited the jury’s discretion to impose

a life sentence).

Given the role of juries in the development of our criminal
legal system and the structural protections afforded by having a
trial by jury—and, again, because it had served as a valuable tool
for resistance against colonial England—it is natural that the jury
trial right was of utmost importance to the founders. See Albert W.
Alschuler & Andrew G. Deiss, A Brief History of the Criminal Jury in
the United States, 61 U. CHI. L. REV. 867, 869-75 (1994) (detailing the
history thatled to the Sixth Amendment); ¢f. SEC v. Jarkesy, 603 U.S.
109, 121 (2024) (civil context) (“The right to trial by jury is ‘of such
importance and occupies so firm a place in our history and juris-
prudence that any seeming curtailment of the right” has always
been and ‘should be scrutinized with the utmost care.”” (quoting
Dimick v. Schiedt, 293 U.S. 474, 486 (1935))). To protect this right,
James Madison drafted the Bill of Rights to include criminal and
civil “protections for the jury trial right.” Erlinger v. United States,
602 U.S. 821, 830 (2024). The Sixth Amendment, the Supreme
Court has explained, was designed to alleviate “fear[]” that the
“government might fall prey to the kinds of temptations that led
the British to restrict the jury trial right in the colonies.” Id. Given
that history, it is logical that the Supreme Court repeatedly has
stepped in to protect the right to a jury trial and to preserve juries’

role. The Court has done so in numerous ways.

For instance, both the Supreme Court and this Court have

recognized many times that the Constitution requires juries to be
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representative of the community and selected in a non-discrimina-
tory manner. See, €.g., Strauder v. West Virginia, 100 U.S. 303 (1880);
Witherspoon v. Illinois, 391 U.S. 510 (1968); Taylor v. Louisiana, 419
U.S. 522 (1975); Duren v. Missouri, 439 U.S. 357 (1979); Batson v. Ken-
tucky, 476 U.S. 79 (1986); J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127
(1994); Pena-Rodriguez v. Colorado, 580 U.S. 206 (2017); Flowers v.
Mississippi, 588 U.S. 284 (2019); United States v. Brown, 996 F.3d 1171
(11th Cir. 2021) (en banc); Sockwell v. Comm’r, Ala. Dep’t of Corr., 141
F.4th 1231 (11th Cir. 2025). Then, once a jury is constitutionally
selected, and a criminal case proceeds to a trial, juries are given sig-
nificant deference in finding facts and are presumed to follow the
court’s instructions.’® See, e.g., United States v. Pulido, 133 F.4th
1256, 1276 n.17 (11th Cir. 2025); see also Jackson v. Virginia, 443 U.S.
307, 319 (1979); United States v. Ramirez, 426 F.3d 1344, 1352 (11th
Cir. 2005) (“A jury is presumed to follow the instructions given to
it by the district judge.”). We affirm convictions if any rational jury
could possibly have reached the result the jury did in a given case.

10 Indeed, if a jury’s factual findings lead to an acquittal, as the Supreme Court
has explained, that “jury’s verdict of acquittal is inviolate.” McElrath v. Georgia,
601 U.S. 87, 94 (2024). Thus, while judges can step in to acquit a defendant
after a jury convicts to avoid manifest injustice, e.g., United States v. Tapia, 761
F.2d 1488, 1492 (11th Cir. 1985), juries “hold[] an ‘unreviewable power. . . to
return a verdict of not guilty” even ‘for impermissible reasons,” Smith v. United
States, 599 U.S. 236, 253 (2023) (quoting United States v. Powell, 469 U.S. 57, 63
(1984)). In light of this constitutionally protected asymmetry between judges
and juries, Alabama’s death penalty scheme, which puts judges as the driver
of the death penalty sentencing proceedings notwithstanding the jury’s view,
is ahistorical and unconstitutional, as explained above.
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See id.; United States v. Burnette, 65 F.4th 591, 604 (11th Cir. 2023)
(“[A] guilty verdict need only ‘be reasonable, not inevitable, based
on the evidence presented at trial.”” (quoting United States v.
Browne, 505 F.3d 1229, 1253 (11th Cir. 2007))). We often explain
that it is a jury’s role—not a court’s—“to weigh the evidence, make
credibility determinations, and [to] draw any legitimate inferences
from the facts.” Hicks v. Middleton, 141 F.4th 1174, 1180 (11th Cir.
2025) (civil context); see also United States v. Brown, 53 F.3d 312, 316
(11th Cir. 1995) (“All questions of credibility are for the jury”). So
great is our deference to the jury that we repeatedly have held that
if a jury disbelieves a defendant’s testimony, the jury may consider
that disbelief as “substantive evidence of the defendant’s guilt.”
Brown, 53 E.3d at 314 (emphasis in original) (collecting cases);
United States v. Beaufils, 160 F.4th 1147, 1164 (11th Cir. 2025)

(same).!

1 In some respects, the law calls on us to afford juries greater deference even
than we give to experienced judges. See, e.g., Joseph Blocher & Brandon L.
Garrett, Fact Stripping, 73 DUKE L.J. 1, 21-22 (2023) (describing the “typical
rule[]” that deference to a jury’s finding of facts is more deferential than clear
error review, which applies to judge-found facts, but arguing that recent prac-
tice has undermined this rule). So, while this Court has “habit[ually]” failed to
give appropriate deference to our district court colleagues, Otto v. City of Boca
Raton, 41 F.4th 1271, 1285 (11th Cir. 2022) (Jordan, J., dissenting from the de-
nial of reh’g); see also Fla. Decides Healthcare, Inc. v. Fla. Sec’y of State, No. 25-
12370, 2025 WL 3738554, at *9 (11th Cir. Sept. 9, 2025) (Abudu, J., dissenting)
(same), we traditionally have been consistent about giving deference to juries,
see Brown, 996 F.3d at 1183 (“Jurors are ordinary people. They are expected to
speak, debate, argue, and make decisions the way ordinary people do in their
daily lives. Our Constitution places great value on this way of thinking,
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The jury’s role at sentencing also is constitutionally pro-
tected and rooted in history.'2 As the Supreme Court has held, the
Constitution provides a “time-honored guarantee that a unani-
mous jury ordinarily must find beyond a reasonable doubt any fact
that increases a defendant’s exposure to punishment.” Erlinger, 602
U.S. at 836; see also, e.g., Apprendi v. New Jersey, 530 U.S. 466 (2000);
Ring v. Arizona, 536 U.S. 584 (2002); Blakely v. Washington,542 U.S.
296 (2004); Alleyne v. United States, 570 U.S. 99 (2013); Hurst, 577
U.S. at 94. Accordingly, in a situation like Davis’s, where state law
creates statutory aggravating circumstances that affect whether the
death penalty should be imposed, see Ala. Code. § 13A-5-51 (1994);
Davis, 120 F.4th at 775 n.4 (majority opinion), the Constitution es-
tablishes that those factors must be tried to a jury and the jury, not
a judge, must unanimously conclude that the government estab-
lished the existence of those aggravating circumstances, see Ring,
536 U.S. at 609 (majority opinion) (“Because Arizona’s enumerated
aggravating factors operate as ‘the functional equivalent of an ele-
ment of a greater offense,” Apprendi, 530 U.S. at 494 n.19, the Sixth
Amendment requires that they be found by a jury.”); see also id. at

speaking, and deciding.” (emphasis supplied) (quoting Pena-Rodriguez, 580 U.S.
at 236 (Alito, J., dissenting))).

12 See Nancy J. King, The Origins of Felony Jury Sentencing in the United States, 78
CHI-KENT. L. REV. 937, 937-38 (2003) (describing the history, beginning in the
1790s, of juries determining the appropriate sentence in state courts); Nancy J.
King, The American Criminal Jury, 62 L. & CONTEMP. PROBS. 41, 64 (Spr. 1999)
(“One of the most unique tasks of the criminal jury in the United States is de-
ciding whether a convicted criminal will be put to death for his [or her]
crime.”).
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612 (Scalia, J., concurring) (“Accordingly, . . . wherever [aggravat-
ing] factors exist they must be subject to the usual requirements of
the common law, and to the requirement enshrined in our Consti-
tution, in criminal cases: they must be found by the jury beyond a
reasonable doubt.”); Hurst, 577 U.S. at 102 (holding the Sixth
Amendment “right require[s] Florida to base . . . death sentence([s]

on a jury’s verdict, not a judge’s factfinding”).?

As noted, Strickland already says that a jury’s hesitation
should be considered in the totality of circumstances analysis appli-
cable to assessing prejudice in a case like this. Supra, Section L.
Given the history of juries and the reaffirmation of the paramount
protection of the jury trial right in Supreme Court caselaw, it is not
plausible that Strickland instructs courts to do something different
than they do in every other jury trial context and disregard the jury.
Therefore, the panel majority’s reading of Strickland and applica-
tion of AEDPA on the issue of juror hesitation flies in the face of
this great body of caselaw and historical practice cementing the im-

portance of juries and giving shape to the right to a fair jury trial.4

13 Hurst, Ramos, and Ring show that aggravating circumstances themselves
must be tried to a jury and the jury must reach a conclusion on those circum-
stances unanimously. There is no question that Alabama’s death penalty sen-
tencing scheme provided various aggravating circumstances in 1994, Ala.
Code. § 13A-5-51 (1994), Davis, 120 F.4th at 779 (majority opinion), so the Sixth
Amendment (and precedent) establishes that a unanimous jury verdict should
have been required on those issues.

14 As noted previously, a court applying Strickland must “be concerned with
whether . . . the result of the particular proceeding is unreliable because of a
breakdown in the adversarial process that our system counts on to produce
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See United States v. Rahimi, 602 U.S. 680, 738 (2024) (Barrett, J., con-
curring) (explaining that history “can reinforce our understanding
of the Constitution’s original meaning; liquidate ambiguous con-
stitutional provisions; [and] provide persuasive evidence of the
original meaning” (citations and quotations omitted)); Russian Vol-
unteer Fleet v. United States, 282 U.S. 481, 491 (1931) (“Acts of Con-
gress are to be construed and applied in harmony with and not to
thwart the purpose of the Constitution.” (quoting Phelps v. United
States, 274 U.S. 341, 344 (1927))). The Sixth Amendment has always
instructed courts to respect and consider the perspectives of the
community members our system entrusts with determining guilt
and punishment, so our interpretation of AEDPA and Strickland

should reflect that same structural concern and reverence.
III. JURIES AND THE DEATH PENALTY

In 1972, the Supreme Court held that the imposition of the
death penalty in the cases before it violated the Constitution. Fur-
man v. Georgia, 408 U.S. 238, 239-40 (1972).”* In the years that

justresults.” Strickland, 466 U.S. at 696. Just results, in this context, necessarily
means that the proceeding be consistent with traditional understandings of
fairness. Ramos, 590 U.S. at 89 (“Imagine a constitution that allowed a ‘jury
trial’ to mean nothing but a single person rubberstamping convictions without
hearing any evidence . . ..”). For the same reason, we must ask, at the preju-
dice stage, what a fair trial, with constitutional representation and a unani-
mous jury, would have looked like. See Pye, 50 F.4th at 1058 (Jordan, J., con-
curring).

1> Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitutional
Sentencing Law and the Case for Uniformity, 107 MICH. L. REV. 1145, 1151-52
(2009) (“[The Furman Court’s] central concern was avoiding arbitrary and
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followed, the Supreme Court retreated from Furman, laying out the
framework for the resumption of executions and death penalty tri-
als—like Davis’s in Alabama—after a moratorium of several years.
See Greggv. Georgia, 428 U.S. 153, 207 (1976) (opinion of Stewart, J.);
id. at 207, 226 (White, J., concurring); id. at 227 (Blackmun, J., con-
curring). In the post-Furman years, however, the Supreme Court
revisited and reshaped the death penalty, approving and disapprov-
ing aspects of individual states’ death penalty schemes. In doing so,
it attempted to establish meaningful safeguards to avoid states re-
verting to death penalty schemes that would be as arbitrary and
random as those that the Furman Court found unconstitutional.’¢
This reform also touched on the role of juries. In the Court’s view,
procedural and substantive reforms would prevent the death pen-
alty from being “wantonly and freakishly impose[d].” Instead, a
“jury’s discretion [would be] channeled” and “circumscribed by the

legislative guidelines.” Id. at 207.

capricious death sentences. To be sure, the opinions were splintered, but a
majority of Justices shared that same basic sentiment.” (footnote omitted)).

16 See Gregg, 428 U.S. at 206 (opinion of Stewart, J.) (“The basic concern of Fur-
man centered on those defendants who were being condemned to death capri-
ciously and arbitrarily. Under the procedures before the Court in that case,
sentencing authorities were not directed to give attention to the nature or cir-
cumstances of the crime committed or to the character or record of the de-

fendant. Left unguided, juries imposed the death sentence in a way that could
only be called freakish.”).
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One aspect of this narrowing jurisprudence!’ tried “to en-
sure that only the most deserving of execution are put to death.”
Atkins v. Virginia, 536 U.S. 304, 319 (2002).'8 Only adult offenders

17 Chelsea Creo Sharon, The “Most Deserving” of Death: The Narrowing Require-
ment and the Proliferation of Aggravating Factors in Capital Sentencing Statutes,
46 HARv. C.R-C.L. L. REv. 223, 225 (2011) (“The narrowing requirement de-
mands that aggravating factors limit the death-eligible class to the most hei-
nous offenders, whom jurors are likely to deem especially deserving of death
sentences.”); see also Graham v. Florida, 560 U.S. 48, 89 (2010) (Roberts, C].,
concurring) (describing “the unique context of the death penalty, a punish-
ment that our Court has recognized must be limited to those offenders who
commit a narrow category of the most serious crimes and whose extreme cul-
pability makes them the most deserving of execution” (quotations omitted)
(quoting Roper v. Simmons, 543 U.S. 551, 568 (2005)).

18 The Supreme Court’s narrowing jurisprudence is best contextualized, in
part, as a response to the numerous distinguished members of that Court who
argued, convincingly, that the death penalty is, in all circumstances, unconsti-
tutional. See, e.g., Gregg, 428 U.S. at 227-31 (Brennan, J., dissenting) (“The fatal
constitutional infirmity in the punishment of death is that it treats ‘members
of the human race as nonhumans, as objects to be toyed with and discarded.
[It is] thus inconsistent with the fundamental premise of the [Eighth Amend-
ment] that even the vilest criminal remains a human being possessed of com-
mon human dignity.” (quoting Furman, 408 U.S. at 273 (Brennan, J., concur-
ring))); id. at 231-41 (Marshall, J., dissenting) (“The death penalty, unnecessary
to promote the goal of deterrence or to further any legitimate notion of retri-
bution, is an excessive penalty forbidden by the Eighth and Fourteenth
Amendments.”); Callins v. Collins, 510 U.S. 1141, 1145 (1994) (Blackmun, J.,
dissenting) (“From this day forward, I no longer shall tinker with the machin-
ery of death. . . . I feel morally and intellectually obligated simply to concede
that the death penalty experiment has failed. It is virtually self-evident to me
now that no combination of procedural rules or substantive regulations ever
can save the death penalty from its inherent constitutional deficiencies.”); John
Calvin Jeffries, JUSTICE LEWIS F. POWELL: A BIOGRAPHY 451-52 (1994) (explain-
ing that, after his retirement, Justice Powell stated: “I have come to think that
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who commit murder, and who are not insane or suffering from se-
vere disabilities in areas of reasoning, judgment and control of their
impulses, are eligible for the death penalty.® Another aspect of this
jurisprudence put procedures in place so that death penalty cases
would be fair and, to a higher degree than other state criminal pro-
cesses, uniform both in their substantive criminal phase and in their

sentencing phase. The Supreme Court has reviewed death

capital punishment should be abolished™); Baze v. Rees, 553 U.S. 35, 81 (2008)
(Stevens, J., concurring) (“The time for a dispassionate, impartial comparison
of the enormous costs that death penalty litigation imposes on society with
the benefits that it produces has surely arrived.”); Glossip v. Gross, 576 U.S. 863,
908-09 (2015) (Breyer, ]J., joined by Ginsburg, J., dissenting) (explaining that
changes in society and recent scholarship, “taken together with . . . 20 years of
experience on th[e Supreme] Court, . . . lead me to believe that the death pen-
alty, in and of itself, now likely constitutes a legally prohibited ‘cruel and unu-
sual punishmen([t]” (quoting U.S. CONST. amend. VIII)).

19 See, e.g., Thompson v. Oklahoma, 487 U.S. 815, 838 (1988) (plurality opinion);
Roper, 543 U.S. at 578; Miller v. Alabama, 567 U.S. 460, 465 (2012); Coker v. Geot-
gia, 433 U.S. 584, 598 (1977) (plurality opinion); Kennedy v. Louisiana, 554 U.S.
407, 413 (2008); Enmund v. Florida, 458 U.S. 782, 801 (1982); Ford v. Wainwright,
477 U.S. 399, 410 (1986); Atkins, 536 U.S. at 306; Hall v. Florida, 572 U.S. 701,
704 (2014).

20 The Supreme Court’s cases addressing procedural safeguards in the death
penalty context are legion. See, €.g., Sumner, 483 U.S. at 85; Roberts v. Louisiana,
428 U.S. 325, 336 (1976) (plurality opinion); Woodson, 428 U.S. at 301 (plurality
opinion); Beck v. Alabama, 447 U.S. 625, 627 (1980); Simmons v. South Carolina,
512 U.S. 154, 161-62 (1994) (plurality opinion); id. at 178 (O’Connor, J., con-
curring in judgment); Ring, 536 U.S. at 588-89; Hurst, 577 U.S. at 94; Lynch v.
Arizona, 578 U.S. 613 (2016); Cruz v. Arizona, 598 U.S. 17, 20 (2023). The Court
also has ensured that the actual process of executions themselves is constitu-
tional and fair, see, e.g., Nelson v. Campbell, 541 U.S. 637, 64447 (2004); Baze v.
Rees, 553 U.S. 35, 40 (2008) (plurality opinion); Ramirez v. Collier, 595 U.S. 411,
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penalty schemes many times since 1972, creating a unique body of
substantive and procedural law that has changed in the decades

since Davis’s trial.

The procedural rulings around the death penalty produced
anomalies with respect to juries, however. For one thing, while
juries must be unanimous to convict a defendant of a crime, Ramos,
590 U.S. at 93, around the time of Davis’s trial, a splintered Su-
preme Court approved Alabama’s death penalty scheme, which did
not require jury unanimity for sentencing or vest sentencing au-
thority in the hands of the jury, see Harris v. Alabama, 513 U.S. 504,
515 (1995). So, while a jury was required at sentencing, its role was
minimized at this critical stage. In fact, a judge could override a
jury’s recommendation not to impose the death penalty. See id. at
515 (Stevens, J., dissenting) (“In Alabama, unlike any other State in
the Union, the trial judge has unbridled discretion to sentence the
defendant to death—even though a jury has determined that death
is an inappropriate penalty, and even though no basis exists for be-
lieving that any other reasonable, properly instructed jury would

impose a death sentence.”).

In light of Ramos, it is apparent that this non-unanimous as-
pect of Alabama’s death penalty sentencing scheme—which was in
place at the time of Davis’s trial—is irreconcilable with the Sixth
Amendment’s “vital” promise of jury unanimity. 590 U.S. at 90.

The Supreme Court’s more recent sentencing precedent—such as

416 (2022); Nance v. Ward, 597 U.S. 159, 162 (2022), to some extent, see Boyd v.
Hamm, 146 S. Ct. 40, 4044 (2025) (Sotomayor, J., dissenting).
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Hurst, Ring, and Apprendi—further confirms Alabama’s death pen-
alty sentencing scheme flouted the Sixth Amendment multiple
times over: a judge, not the jury, decided whether statutory aggra-
vating circumstances existed, and the jury did not need to reach a
unanimous conclusion in the punishment phase of the trial. Yet
Alabama’s scheme was also constitutionally unsupportable at the
time. As Justice Marshall explained, “[i]t approaches the most lit-
eral sense of the word “arbitrary” to put one to death in the face of
a contrary jury determination where it is accepted that the jury had
indeed responsibly carried out its task.” Jones v. Alabama, 470 U.S.
1062, 1065 (1985) (Marshall, J., dissenting).2

21 The Supreme Court approved similar schemes in other states as well. See
Spaziano v. Florida, 468 U.S. 447 (1984), overruled by Hurst, 577 U.S. at 101;
Hildwin v. Florida, 490 U.S. 638 (1989), overruled by Hurst, 577 U.S. at 101; see
also Raoul G. Cantero, Death is Different: The Need for Jury Unanimity in Death
Penalty Cases, 22 ST. THOMAS L. REV. 4, 33 (2009) (“Florida stands alone in al-
lowing a simple majority of the jury both to recommend a sentence of death
and to decide whether aggravating circumstances exist, and does not even re-
quire that majority to decide on the same aggravator.”). After Hurst (and Ra-
mos), the unconstitutionality of these schemes has been made clear, yet de-
tendants like Davis have received little benefit from those rulings. For exam-
ple, despite Hurst, Florida has re-enacted a new non-unanimous sentencing
scheme, which suffers from the same problem as Alabama’s scheme that was
applied in Davis’s case. See Jackson v. State, __So.3d __, 2025 WL 3673716, at
*21 (Fla. 2025) (Labarga, J., concurring in the judgment) (noting that Florida
law began requiring unanimity after Hurst until a new statute was enacted to
allow non-unanimity in 2023); see also id. at 22 (“[A] jury’s unanimous recom-
mendation of death provides a narrowing function that is wholly warranted in
this state that, with 30 exonerations, still leads the nation in exonerations from
death row.”).
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For another thing, while jurors are supposed to be impartial
and represent a fair cross-section of the community, States that pur-
sue the death penalty have often sought and obtained the dismissal
of jurors opposed to the death penalty. See Stephen Gillers, Decid-
ing Who Dies, 129 U. PA. L. REV. 1, 4-5 (1980). Such a practice also
is foreign to the historical scope of the jury trial right. Id. Taken
together, these features of Alabama’s scheme neutered the critical
role of juries as impartial decisionmakers and checks on govern-
ment overreach. See supra, Section I1.22 In states like Alabama,
where judges are often elected, these schemes have been accused
of incentivizing judges to impose the death penalty if they perceive
that doing so will help their election chances, even if a jury did not

so recommend.?? These features further minimized the

22 See G. Ben Cohen & Robert J. Smith, The Death of Death Qualification,
59 CASE W. RsRv. L. REV. 87, 89 (2008) (“Modern ‘death-qualification jurispru-
dence frustrates the Framers’ understanding as to the role of the criminal
jury.”); see also Joan L. Larsen, Ancient Juries and Modern Judges: Originalism’s
Uneasy Relationship with the Jury, 71 OHIO ST. L.J. 959, 965 (2010) (“Mutations
in the original jury-and our understanding of its role-have left today’s jury
seeming, at best, like the original jury’s distant cousin, and not at all like its
twin.”); Douglas Colby, Death Qualification and the Right to Trial By Jury: An
Originalist Assessment, 43 HARV. J.L. & PUB. POL’Y 815, 841 (2020) (“Death qual-
ification does not seem to have had a direct analogue at common law or early
American practice.”).

23 See Richard R. W. Brooks & Steven Raphael, Life Terms or Death Sentences:
The Uneasy Relationship Between Judicial Elections and Capital Punishment,
92 J. CRIM. L. & CRIMINOLOGY 609, 638-39 (2002); Paul Brace & Brent D.
Boyea, State Public Opinion, the Death Penalty, and the Practice of Electing Judges,
52 AM.J. POL. ScI. 360, 370-71 (2008).
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importance of the jury and produced unfairness, as evidenced by
the fact that literature around the time suggested “that jurors were
more life-prone’ (more likely to sentence a defendant to life than
death) than judges.” Katheryn K. Russell, The Constitutionality of
Jury Override in Alabama Death Penalty Cases, 46 ALA. L. REV. 5, 19
(1994).

In 2017, the Alabama legislature ended the past practice of
judicial override of jury recommendations against the death pen-
alty. Alabama Abolishes Judge Override in Death Penalty Cases, EQUAL
JusTt. INIT. (Jan. 29, 2026, at 02:32 PM), https://eji.org/news/ala-
bama-legislature-passes-law-abolishing-judicial-override/ [https:/ /
perma.cc/6SN4-JZK]J]. All the same, relief has not been retroac-
tive; many prisoners in Alabama await execution even though their
jury did not unanimously recommend a death sentence. See Ala-
bama’s Death Penalty, EQUAL JUST. INIT. (Jan. 29, 2026, at 02:34 PM
ET), https://eji.org/issues/alabama-death-penalty/ [https://
perma.cc/7K2S-EEMG]. The number of affected defendants can
be attributed, in part, to the fact that judges in Alabama imposed
death sentences over a jury’s recommendation of life much more
frequently than they imposed life sentences over a death recom-
mendation. See Woodward v. Alabama, 571 U.S. 1045, 1046 & n.1
(2013) (Sotomayor, J., dissenting).

While Alabama’s scheme devalues juries, our de novo read-
ing of Strickland and the Sixth Amendment should place juries in
their rightful place as a protection against unfair and arbitrary pun-
ishment. See Ramos, 590 U.S. at 110 (rejecting a rule that would
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“have us discard a Sixth Amendment right in perpetuity rather than
ask two States to retry a slice of their prior criminal cases™); Duncan,
391 U.S. at 156. Otherwise, we simply are importing Alabama’s
unconstitutional scheme into our interpretation and application of
Strickland.

* * *

Considering the whole body of Supreme Court precedent
on the right to a jury under the Sixth Amendment, we should not
promote non-unanimous death sentences and invasions on the
right to a jury trial in death penalty cases.2* See Furman, 408 U.S. at
371 (Marshall, J., concurring) (“This is a country . . . that clings to
fundamental principles, cherishes its constitutional heritage, and
rejects simple solutions that compromise the values that lie at the
roots of our democratic system.”). We also should give more def-
erence, not less, to the jury’s behavior when its hesitation suggests
the defendant should not be subjected to the “ultimate sanction.”
Id. at 286 (Brennan, J., concurring). Davis was entitled to a trial by
a jury of his peers, and he was entitled to have courts listen to and
respect the voice of the jury. Alabama instead provided him a trial
where the jury was deprived of highly relevant information, and
courts ignored that the jury was still hesitant and non-unanimous,

even without that information, to impose the death penalty.

24 See Richa Bijlani, Note, More Than Just a Factfinder: The Right to Unanimous
Jury Sentencing in Capital Cases, 12 U. MICH. L. REV. 1499, 1502 (2022) (“The
uniqueness of death penalty sentencing requires that the Sixth Amendment
confer more protection to defendants facing capital punishment, not less.”).
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For these reasons, the state court should have viewed the
jury’s hesitation to impose the death penalty here for what it was:
a strong sign that Davis suffered prejudice and that the mitigation
evidence his attorney failed to present would have changed the
outcome. The state court’s contrary ruling was unreasonable, and
the panel majority’s opinion resurrects unconstitutional aspects of
Alabama’s 1993 death penalty scheme, importing them into our
Sixth Amendment precedent. We should have, instead, left ahis-
torical jury minimization in the past. See Ramos, 590 U.S. at 88, 93;
Roberts, 428 U.S. at 336 (“The Eighth Amendment, which draws
much of its meaning from ‘the evolving standards of decency that
mark the progress of a maturing society,” Trop v. Dulles, 356 U.S. 86,
101 (1958) (plurality opinion), simply cannot tolerate the reintro-
duction of . . . practice[s] so thoroughly discredited.”).

To Jimmy Davis, Jr., the question of whether a death penalty
system might ever be fair and constitutionally applied is purely ac-
ademic. He has experienced Alabama’s death penalty system, and
his trial was constitutionally unfair; his attorney’s performance was
woefully inadequate, and he was prejudiced by that performance.
State courts failed to correct those constitutional errors, and federal
courts have abdicated their responsibility to do so in their stead.
While we, as a lower federal court, cannot fix all the problems with
the death penalty, we should have fixed the errors in the case be-
fore us. Irespectfully dissent.
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BY THE COURT:

A petition for rehearing having been filed and a member of
this Court in active service having requested a poll on whether this
appeal should be reheard by the Court sitting en banc, and a ma-
jority of the judges in active service on this Court having voted
against granting rehearing en banc, IT IS ORDERED that this ap-
peal will not be reheard en banc. The Petition for Rehearing en
banc filed by Jimmy Davis, Jr. (D.E. 97) is denied.
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BRANCH, Circuit Judge, joined by GRANT, Circuit Judge, Concur-
ring in the Denial of Rehearing En Banc:

In 1994, an Alabama jury convicted Jimmy Davis, Jr., of the
capital offense of murder committed during a robbery in the
first-degree. As we recounted in the majority opinion:

The state’s evidence showed that on March 17, 1993,
Davis, Alphonso Phillips, and Terrance Phillips made
plans to rob the Direct Oil Station, a gasoline service
station in Anniston. According to the plan, Davis,
who possessed a .25 caliber semiautomatic pistol,
would point the pistol at the station operator, Al-
phonso would grab the money, and Terrance would
act as a lookout. The state’s evidence supported the
conclusion that Davis was the principal actor in the
conspiracy. He conceived the idea to rob the station
and he recruited the others to help him. As the trio
approached the station, Terrance changed his mind,
abandoned the conspiracy, and walked away. Al-
phonso and Davis approached the station; Davis con-
fronted the operator, Johnny Hazle, in the doorway
of the station, pointed the pistol at him, and said,
“Give it up, fuck-n*****” Davis almost immediately
fired two shots from the pistol, which struck Hazle in
the chest and abdomen. Terrance testified that he
was about a block from the station, walking toward
his home, when he heard two or three shots fired. Af-
ter the shooting, Davis and Alphonso ran from the
scene. Hazle died from these wounds shortly there-
after. Three empty .25 caliber shell casings were re-
covered at the scene, and two bullets of the same
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caliber were recovered from Hazle’s body. The pistol
was subsequently recovered. The ballistics evidence
showed that the two bullets recovered from Hazle’s
body and the three empty shell casings found at the
scene had been fired from Davis’s pistol.

Both Alphonso and Terrance pleaded guilty to con-
spiracy to commit robbery in the first-degree and tes-
tified against Davis. Alphonso testified that, when
they reached the door of the gas station, Davis
“pointed the pistol at Hazle and said, ‘Give it up, fuck-
n*****°. that Hazle . .. smiled; and that Davis shot
Hazle when he smiled.” Similarly, although Terrance
was walking home when the robbery occurred, Ter-
rance testified that Davis told him after the robbery
that:

he had told [Hazle], Give it up, fuck-n*****,
And then he said the man had smiled or some-
thing at him, laughed or something. And then
he said he had shot and the man had kicked the
door. And then he shot again. ... And then he
said they ran.

Other individuals similarly testified that Davis relayed
similar information and told them that he had robbed
the gas station and shot someone.

The jury found Davis guilty of murder committed
during a robbery in the first-degree as charged.
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Davis v. Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 774-75 (2024) (al-
terations adopted) (quotations and citations omitted). Following
the penalty phase, at which Davis’s mother and cousin testified,
along with psychometrist Annie Storey, the jury returned an 11 to
1 advisory recommendation in favor of the death penalty.! Id. at
776-79. The trial court imposed the death penalty, and the Ala-
bama Court of Criminal Appeals (“ACCA”) affirmed. Davisv. State,
718 So. 2d 1148 (Ala. Crim. App. 1995).

Thereafter, postconviction proceedings and appeals pro-
ceeded in the state court for over a decade, but Davis was unsuc-
cessful. Having exhausted his state avenues for relief, Davis filed a
28 U.S.C. § 2254 federal habeas petition in the federal district court.
Following the denial of his § 2254 petition, Davis obtained a certif-
icate of appealability from this Court in which he argued that the
ACCA unreasonably applied Strickland v. Washington, 466 U.S. 668
(1984), in denying his claims that trial counsel rendered ineffective
assistance in the penalty phase of his capital trial by (1) failing to
investigate and present mitigating evidence of childhood abuse and
(2) failing to investigate and present mitigating evidence of the

! Approximately 40 minutes into deliberations, the jury submitted a question
to the court asking whether the court could “accept seven for death and five
for life?” The trial court explained that there had to be at least 10 votes for
death or 7 for life and instructed the jury to keep deliberating. See Ala. Code
§ 13A-5-46(f) (1993) (explaining that a recommendation of life required only a
bare majority vote of the jurors, but a recommendation of death required the
vote of at least 10 jurors). Additionally, at the time of Davis’s trial, the jury’s
recommendation was merely advisory. The trial court had the ultimate sen-
tencing authority. Id. § 13A-5-47(a) (1993).
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circumstances of his prior conviction for third-degree robbery. A
divided panel of this Court affirmed, holding that the ACCA’s con-
clusion that Davis was not prejudiced by his trial counsels’ failure
to present evidence of Davis’s childhood abuse and the circum-
stances of his prior Alabama third-degree robbery conviction was
not contrary to, or an unreasonable application of, clearly estab-
lished federal law under 28 U.S.C. § 2254(d). See Davis, 120 F.4th at
789-99. I concur in the denial of rehearing en banc for the reasons

set forth in the majority opinion. See id.

My dissenting colleague misreads our panel decision and in-
correctly asserts that our treatment of the jury’s initial hesitation in
the context of our prejudice discussion “created a new limit on
clearly established law.” To be clear, our majority panel opinion
did not dispute that juror hesitation could be an indicator of preju-
dice or that the state court could have considered this information
as part of a prejudice analysis. See id. at 797-98. Such hesitation is
a valid factor—one of many—that a court may consider in as-
sessing prejudice. Our majority decision merely rejected the dis-
sent’s contention that the ACCA’s prejudice decision was an unrea-
sonable application of federal law because it failed to expressly consider
the jury’s initial hesitation in its prejudice analysis. Id. at 797. Our
conclusion was a proper application of Supreme Court precedent
and AEDPA. Not only did Davis never make an argument about
the state court’s failure to consider the initial juror hesitation as
part of the prejudice analysis—it was instead raised for the first time
in the dissenting opinion—but the Supreme Court has never held
that a jury’s hesitation in reaching a verdict is necessarily a
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presumptive indicator of prejudice under Strickland or that such a
factor must be considered or should weigh more heavily in the
prejudice analysis. Strickland is a very general standard, and Judge
Abudu’s contention that the ACCA was required to consider the
jury’s initial hesitation because it falls within the ambit of Strick-
land’s general framework of considering what happened at the
original trial is an improper attempt “to refine or sharpen a general
principle” into a specific legal rule that the Supreme Court has not
announced. See Marshall v. Rodgers, 569 U.S. 58, 64 (2013). While
Strickland requires “a court hearing an ineffectiveness claim [to]
consider the totality of the evidence before the judge or jury,” 466
U.S. at 695, that imperative “is a far cry from a federal court requir-
ing that a state court prove to a federal court that it did so by setting
out every relevant fact or argument in its written opinion,” see Lee
v. Comm’r, Ala. Dep’t of Corr., 726 F.3d 1172, 1212 (11th Cir. 2013).
Yet, that heightened standard is essentially the standard Judge Ab-
udu’s dissent calls for state courts to employ in order for state court
decisions to be deemed reasonable under AEDPA. Her standard
turns AEDPA and its highly deferential framework on its head.

In sum, as explained in the majority opinion, Davis failed to
show that the ACCA’s determination that he did not suffer preju-
dice was “so lacking in justification that there was an error . . . be-
yond any possibility for fairminded disagreement.” Harrington v.
Richter, 562 U.S. 86, 103 (2011). And that question is the only one
we were tasked with answering under AEDPA. See Pye v. Warden,
Ga. Diagnostic Prison, 50 F.4th 1025, 1041-42 (11th Cir. 2022) (en
banc) (“Applying AEDPA to Strickland’s prejudice standard, we
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must decide whether the state court’s conclusion that [counsel’s]
performance at the sentencing phase ... didn’t prejudice [peti-
tioner]—that there was no substantial likelihood of a different re-
sult—was so obviously wrong that its error lies beyond any possi-
bility for fairminded disagreement.” (quotations omitted)). Be-
cause fairminded jurists could disagree regarding the correctness of
the ACCA’s application of Strickland to Davis’s penalty phase inef-
fective-assistance claims, we were bound by AEDPA and Supreme
Court precedent to conclude that he was not entitled to habeas re-
lief. Asa result, the Court properly denied en banc review.
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RosSENBAUM, Circuit Judge, Dissenting from the Denial of Rehear-
ing En Banc:

For the reasons I gave in my dissenting opinion, Davis v.
Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 818—-45 (11th Cir. 2024)
(Rosenbaum, J., dissenting), I continue to think that we wrongly
decided Davis. Judge Abudu also makes some excellent points
highlighting the problems with the panel opinion.

If the panel opinion is wrong, Davis perhaps should not be
executed. So this case seems to me to involve “a question of ex-
ceptional importance.” I therefore respectfully dissent from the de-

nial of rehearing en banc.



USCA11 Case: 18-14671 Document: 110-2 Date Filed: 02/19/2026 Page: 10 of 41

18-14671 ABUDU, J., Dissenting 1

ABUDU, Circuit Judge, Dissenting from the Denial of Rehearing En

Banc:

Jimmy Davis, Jr., an Alabama prisoner, seeks habeas corpus
relief from his death sentence based on his attorney’s errors at trial
that made his sentencing fundamentally and constitutionally un-
fair.! Without deciding whether his attorney’s performance was so
poor as to be constitutionally deficient, a split panel of this Court
denied relief, concluding the state court reasonably found Davis did
not suffer any prejudice from his attorney’s failures. Davis v.
Comm’r, Ala. Dep’t of Corr., 120 F.4th 768, 799 (11th Cir. 2024). For
the reasons Judge Rosenbaum articulated in her dissent from the
panel majority opinion, the district court should have granted Da-
vis habeas relief. Id. at 818-51 (Rosenbaum, J., dissenting). As she
thoroughly explained, the panel majority: (1) misapplied the Anti-
terrorism and Effective Death Penalty Act of 1996 (“AEDPA”) and
on-point Supreme Court caselaw, e.g., Rompilla v. Beard, 545 U.S.
374 (2005), and Porter v. McCollum, 558 U.S. 30 (2009), to deny relief;
(2) unreasonably minimized the mitigation value of the evidence
Davis’s attorney failed to present at trial, which showed that Davis
suffered horrific childhood trauma and had no serious history of
violence; and (3) gave no weight to the fact the jury—despite

! 'The Supreme Court established the test for ineffective assistance of counsel
in Strickland v. Washington, 466 U.S. 668 (1984). To prevail on such a claim, a
petitioner must show: (1) his counsel’s performance was deficient; and (2) the
deficient performance prejudiced his defense. Id. at 687.
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counsel’s severe failures—was split, hesitant, and ultimately not

unanimous in its recommendation to impose the death penalty.

All three of these errors, separately and combined, are suffi-
cient to vacate the district court’s ruling. However, the panel ma-
jority’s dismissive treatment of the jury’s hesitation warrants spe-
cial attention. Davis was prejudiced by his attorney’s failure to pre-
sent weighty mitigation evidence at trial, and the jury’s initial
split—where nearly half of the jury was in favor of a life sentence—
and the fact that the jury never reached a unanimous sentencing
recommendation, show a reasonable probability that the missing

pieces of mitigation evidence would have altered the outcome.

The panel majority’s treatment of the jury’s hesitation to im-
pose the death penalty and its ultimate non-unanimous vote im-
properly suggests the jury’s role is far less important than history
and precedent demonstrate. The Supreme Court has repeatedly
ruled that juries must be given the authority to determine the facts
necessary for sentencing and must reach their conclusions unani-
mously. See Apprendi v. New Jersey, 530 U.S. 466, 490 (2000); Hurst
v. Florida, 577 U.S. 92, 94 (2016); Ramos v. Louisiana, 590 U.S. 83, 90
(2020). In Strickland itself, the Supreme Court established a test for
ineffective assistance claims that requires courts to look at the rel-
evant decisionmaker’s on-the-record conduct at trial. See 466 U.S.
at 695. Here, that means the jury’s conduct as the decisionmaker
is of critical importance and should not be cast aside in a prejudice
analysis. In a death penalty scheme like Alabama’s, where the ques-
tion of life and death is submitted to a jury, these principles compel
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a conclusion that juries must unanimously agree to impose the
death penalty for a death penalty sentence to be imposed. Cf. Hurst,
577 U.S. at 102-03; Spaziano v. Florida, 468 U.S. 447, 469-70 (1984)
(Stevens, J., concurring and dissenting) (arguing that this protec-
tion is guaranteed under the Eighth Amendment); Ring v. Arizona,
536 U.S. 584, 614 (2002) (Breyer, J., concurring) (same). Any rea-
sonable application of Strickland to a non-unanimous and con-
flicted jury must be informed by the Constitution’s focus on the
jury trial right and a proper appreciation of the jury’s role in our
legal system. Such a historically informed view of the Sixth
Amendment shows that courts must weigh jury hesitation when

assessing prejudice.

Given the jury’s role in death penalty sentencing, moreover,
effective assistance in the death penalty context requires adequate
investigation and presentation of mitigating evidence to aid a jury
in fairly determining whether to impose a death sentence. See, e.g.,
Rompilla, 545 U.S. at 387-90; Wiggins v. Smith, 539 U.S. 510, 520-29
(2003). “Although a sentencing authority may decide that a sanc-
tion less than death is not appropriate in a particular case, the fun-
damental respect for humanity underlying the Eighth Amendment
requires that the defendant be able to present any relevant mitigat-
ing evidence that could justify a lesser sentence.” Sumner v. Shu-
man, 483 U.S. 66, 85 (1987); see also Boyde v. California, 494 U.S. 370,
387 (1990) (Marshall, J., dissenting) (“The insistence in our law that
the sentencer know and consider the defendant as a human being
before deciding whether to impose the ultimate sanction operates

as a shield against arbitrary execution and enforces our abiding
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judgment that an offender’s circumstances, apart from his crime,
are relevant to his appropriate punishment.”). When Davis’s coun-
sel’s performance and the jury’s hesitation and non-unanimity are
reviewed with this historical and doctrinal backdrop, the state
court’s conclusion that Davis suffered no prejudice is untenable.
The panel majority was wrong to diminish the jury’s lack of con-
sensus to impose the death penalty and to minimize Davis’s miti-
gating evidence, and its reasoning erodes the Sixth Amendment’s

rights to effective assistance of counsel and a fair jury trial.

The full facts of the case are not recounted here. See Davis,
120 F.4th at 818-51 (Rosenbaum, J., dissenting). The key point is
that Davis’s counsel presented a woefully inadequate mitigation
case during the penalty phase of trial. Id. at 818. After 40 minutes
of deliberation, the jury submitted a question to the trial court:
“Can you accept seven [jurors voting] for death and five for life? If
not, what procedure should we go by?” Id. at 779 n.6 (majority
opinion). After the trial judge said that the jury could not be split
this way, the jury deliberated further and returned a non-unani-
mous verdict: 11 to 1 for the death penalty. Id. at 779 & n.6. Then,
despite the jury’s non-unanimous recommendation, the trial judge
“found that two statutory aggravating circumstances existed” and
imposed the death penalty. Id. at 779.

In rejecting Davis’s appeal, the panel majority broke new
ground and rejected the jury’s behavior asirrelevant. First, it stated
that the Supreme Court has “never held that a jury’s hesita-
tion . . . is necessarily an indicator of prejudice....” Id. at 798.
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Second, it concluded that the Supreme Court has never held that

jury hesitation “must be considered” by a court assessing prejudice.
Id.

To be clear, the panel majority only reached these holdings
because they were necessary to answer the question Davis raised
in his habeas petition, on which this Court granted him a certificate
of appealability. See Freeman v. Comm’r, Ala. Dep’t of Corr., 46 F.4th
1193, 1215 (11th Cir. 2022) (explaining that certificates of appeala-
bility “encompass any issue that ‘must be resolved before reaching
the merits’ of a claim identified in” that certificate of appealability).
This highly important legal issue is squarely before us and the an-
swer to the issue could determine whether Davis will be executed.2

Because the Supreme Court has instructed courts to con-
sider jury hesitation when determining whether deficient perfor-
mance prejudices the outcome, and because the historical scope of
the right to a jury counsels against the panel majority’s holdings,
we should have reheard this case en banc to correct the panel ma-

jority’s errors.

2 There was no requirement, nor would there have been any grounds, for Da-
vis to raise a standalone claim based on the jury’s hesitation: his claim through-
out has been that his attorney was deficient and he was prejudiced by that
deficiency. See Davis, 120 F.4th at 773 (“Before us are Davis’s arguments that
the state court unreasonably applied Strickland . . . in denying his claim that
trial counsel rendered ineffective assistance in the penalty phase of his capital
trial . . ..”). Thus, Judge Rosenbaum’s panel dissent and this opinion address
an issue of exceptional importance.
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I. AEDPA, STRICKLAND, & JUROR HESITATION

When AEDPA applies, a federal court may grant habeas re-
lief only if the decision of the state court: (1) was contrary to, or an
unreasonable application of, clearly established federal law, as de-
termined by the Supreme Court, or (2) was based on an unreason-
able determination of the facts considering the evidence presented
in the state court proceeding. 28 U.S.C. § 2254(d)(1), (2). fAEDPA
deference does not apply, a federal court applies de novo review to
a petitioner’s claim. Calhoun v. Warden, Baldwin State Prison, 92
F.4th 1338, 1346 (11th Cir. 2024), cert. denied, 145 S. Ct. 443 (2024)
(mem.); Adkins v. Warden, 710 F.3d 1241, 1250 (11th Cir. 2013).

“[Cllearly established federal law’ for purposes of” AEDPA
“includes only the holdings, as opposed to the dicta, of [the Su-
preme] Court’s decisions.” Woods v. Donald, 575 U.S. 312, 316
(2015) (quoting White v. Woodall, 572 U.S. 415, 419 (2014)). When
the Supreme Court “relies on a legal rule or principle,” even a
seemingly broad rule or principle, “to decide a case, that principle
is a ‘holding™ for purposes of AEDPA. Andrew v. White, 604 U.S.
86, 92 (2025); id. at 94 (“General legal principles can constitute
clearly established law for purposes of AEDPA...."). While
AEDPA precludes federal habeas relief in situations where relief re-
quires the extension of federal law, Woodall, 572 U.S. at 424-26, this
does not mean “that § 2254(d)(1) requires an ‘identical factual pat-
tern before a legal rule must be applied,” id. at 427 (quoting Panetti
v. Quarterman, 551 U.S. 930, 953 (2007)). “[Clertain principles [can
be] fundamental enough that when new factual permutations arise,
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the necessity to apply the earlier rule will be beyond doubt.” An-
drew, 604 U.S. at 95 (quoting Woodall, 572 U.S. at 427).

Importantly, there is a difference between deference to a
state court’s application of precedent and a federal court’s “inde-
pendent obligation” to determine what the law is. Id. The ques-
tions regarding what constitutes “clearly established law,” and
when that law applies in a given case are “threshold,” and our re-
view is “de novo,” without deference to state courts. Id.; Lockyer v.
Andrade, 538 U.S. 63, 71 (2003); Walker v. Cromwell, 140 F.4th 878,
890 n.3 (7th Cir. 2025). AEDPA’s deferential standard does not in
any way eliminate an Article III court’s obligation to determine
anew what law applies to a given case and, as applies here, what

the Sixth Amendment requires.

With the significance of juror hesitation at issue, the panel
majority should have answered, de novo, the question of what fed-
eral law requires. Strickland answers both: (1) how much harm a
petitioner like Davis must suffer from counsel’s performance to

3 See, e.g., Loper Bright Enters. v. Raimondo, 603 U.S. 369, 385 (2024) ("It is em-
phatically the province and duty of the judicial department to say what the
law is.” (quoting Marbury v. Madison, 5 U.S. 137, 177 (1803))); id. at 430 (Gor-
such, J., concurring); Anthony G. Amsterdam & James S. Liebman, Loper
Bright and the Great Writ, 56 CoLUM. HUM. RTS. L. REV. 54, 15357 (2025) (ex-
ploring tension between AEDPA and the Supreme Court’s precedent in other
contexts); see also Williams v. Taylor, 529 U.S. 362, 402 (2000) (O’Connor, J.,
concurring) (“We have always held that federal courts, even on habeas, have
an independent obligation to say what the law is.” (citation omitted)).
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show prejudice; and (2) what courts must consider in assessing
whether a petitioner has suffered prejudice.

As to how much harm, Strickland says a petitioner needs to
show that there is a “reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different.” 466 U.S at 694. “This standard” is not so stringent
as to require “a defendant to show that it is more likely than not
that adequate representation would have led to a better re-
sult....” Thornell v. Jones, 602 U.S. 154, 163—64 (2024). Instead,
a court must ask whether counsel’s poor performance simply has
created a “reasonable probability” of a different result that is “suffi-
cient to undermine confidence in the outcome.” Id. at 164 (quoting
Cullen v. Pinholster, 563 U.S. 170, 189 (2011)). Yet, assessing preju-
dice in every ineffectiveness case does not require hard and fast
rules; it is a practical inquiry. See Strickland, 466 U.S. at 696. Courts
must “be concerned with whether . . . the result of a particular pro-
ceeding is unreliable because of a breakdown in the adversarial pro-

cess that our system counts on to produce just results.” Id.

As to how to assess harm, “a court must ‘consider the totality
of the evidence before the judge or jury’—both mitigating and aggra-
vating” and the underlying proceedings. Thornell, 602 U.S. at 164
(emphasis added) (quoting Strickland, 466 U.S. at 695). This rule is
straightforward: to assess whether counsel’s errors affected the
proceeding, a court must review what happened and compare it to
what hypothetically would have happened if counsel had not been
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deficient.* In Davis’s case, this means the state court should have
compared the conduct of Davis’s attorney to that of a reasonable
attorney to determine whether Davis suffered prejudice from his
attorney’s failures. For Davis to prevail on prejudice, he had to
show only a reasonable probability that the jury would have
reached a different result. Strickland, 466 U.S. at 695. The fact that
the jury already was conflicted is of paramount importance in un-
dertaking this analysis.

This especially is clear because the Supreme Court discussed
essentially this issue in Strickland. Id. The Supreme Court ex-
plained that a court assessing prejudice must focus on what actually
happened on the record at trial. Cf. id. (“[E]vidence about the ac-
tual process of decision, if not part of the record of the proceeding
under review . . . should not be considered.” (emphasis added)). It
contrasted this proper on-the-record focus with what a court
“should not” do, which would be to consider outside sources that
might shed light on “the idiosyncracies of the particular deci-
sionmaker, such as unusual propensities toward harshness or leni-
ency,” because those facts are irrelevant. Id. The jury here ex-
pressed its hesitation and its split on the record at trial, id., so the
hesitation must be considered under the Supreme Court’s test in
Strickland.

4 As my colleague has putit, Strickland requires “a predictive human endeavor
based on a hypothetical construct.” Pye v. Warden, Ga. Diagnostic Prison,
50 F.4th 1025, 1058 (11th Cir. 2022) (en banc) (Jordan, J., concurring).
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The state court in Davis’s case failed to discuss or consider
the fact that five jurors were predisposed to a life sentence even
though Davis’s counsel failed to present any substantive mitigation
evidence. Moreover, the mitigation evidence counsel should have
uncovered, if an adequate investigation had been performed,
painted a very different story than that told at trial.

At trial, the State presented evidence of two statutory aggra-
vating circumstances in support of its position that the jury should
sentence Davis to death: (1) the murder Davis committed occurred
during a robbery; and (2) Davis had a prior 1992 conviction for
third-degree robbery. Davis, 120 F.4th at 839 (Rosenbaum, J., dis-
senting); see also Ala. Code. § 13A-5-51 (1994) (statutory aggrava-
tors). The State argued the prior robbery was “dangerous to hu-
man life” and a “very, very aggravating circumstance.” Davis, 120
F.4th at 827 n.11 (Rosenbaum, J., dissenting). The State introduced
a record of Davis’s conviction for the 1992 robbery, which Davis’s
attorney stipulated was accurate. Id. at 775 (majority opinion). In
mitigation, Davis’s counsel suggested Davis’s mother “raised him
the best she could without a father,” and that Davis did not have
“somebody in the home that . . . could really discipline him.” Id. at
819 (Rosenbaum, J., dissenting). Davis’s attorney had Davis’s
mother testify, where she stated she “had problems with [Davis]”

since he was nine years old. Id.

The facts presented in Davis’s ineffectiveness claim paint a
very different picture than the facts the jury considered. Davis was
22 at the time of the prior robbery. Id. at 818. The crime began
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when Davis and three of his friends ordered a pizza. Id. Once the
pizza deliveryman arrived, one of the men made a finger gesture in
his pocket as if he had a gun, and then the group took the pizzas
and $50 from the deliveryman and ran off. Id. The police quickly
caught them and found Davis carrying a pizza. Id. No evidence
suggested that Davis was the ringleader, and neither weapons nor
violence were involved. Id. In fact, the deliveryman later said that
“there really was never a threat made to him.” Id. Davis’s counsel
never investigated these facts, and thus never argued (or presented
available evidence) that this prior conviction—Davis’s only prior
conviction underlying the aggravating factor—did not involve vio-
lence or weapons and was not, as the State put it at trial, “danger-
ous to human life” and a “very, very aggravating circumstance.”
Id. at 827 n.11.

Davis’s counsel also failed to investigate and present evi-
dence of the extreme abuse Davis suffered throughout his child-
hood at the hands of his own mother, resulting in serious physical
and psychological injuries. Id. at 819. Once, when Davis was in
the second grade, she beat him until his head was “dented,”
“warped,” and “swollen,” and “his ear was partially severed.” Id.
Several times, after vicious beatings, Davis went “into spasm([s]”
and shook for days. Id. Davis’s file with the Alabama Department
of Human Resources included photographs of his injuries and, af-
ter examining him, a local social worker stated that she had “never
seen a back thatlooked worse than Jimmy’s.” Id. This abuse lasted
at least until Davis was 14 or 15 years old. Id. Even so, Davis’s

counsel only cursorily interviewed Davis and his mother (his
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abuser) and never investigated this horrific history of abuse. Id.
Davis’s attorney then called Davis’s mother as a mitigation witness

and, unsurprisingly, she provided testimony that hurt Davis’s case.
Id.

The Alabama Court of Criminal Appeals rejected Davis’s in-
effective assistance claim on procedural grounds but noted the
weight of this evidence and the jury’s hesitation, stating that “[c]er-
tainly, it is reasonable to conclude that the evidence of Davis’s child
abuse could very well have tipped the scales in the other direction.”
Davis v. State, 9 So. 3d 514, 524 (Ala. Crim. App. 2006) (“Davis I”),
overruled, 9 So. 3d 537 (Ala. 2007). Two years later, however, ruling
on the merits, the same court reasoned that none of this evidence
would have changed the outcome of trial. Davis v. State, 9 So. 3d
539, 553 (Ala. Crim. App. 2008) (“Davis II").> In that opinion, the
relevant decision for AEDPA’s purposes, the state court did not
consider the jury’s hesitation in its analysis of whether there was a
reasonable probability the outcome would have been different had

Davis’s counsel presented this mitigation evidence. See id.

To sidestep the obvious import of the jury’s initial unwill-
ingness to impose the death penalty without knowledge of any of
the highly mitigating facts summarized above—and the state

court’s obvious error in failing to consider that hesitation and non-

> After being reversed by the Alabama Supreme Court, the state court changed
course and called its rulings—e.g., that Davis’s mitigation evidence was “pow-
erful” and that it “would be compelled to grant relief and order a new sentenc-
ing hearing,” Davis I, 9 So. 3d at 522—"dicta,” Davis II, 9 So. 3d at 553.
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unanimity—the panel majority created a new limit on clearly es-
tablished law. It held that juror hesitation is not “necessarily an
indicator of prejudice” or a fact that “must be considered” or given
weight, because the Supreme Court has never so held. Davis,
120 F.4th at 798 (majority opinion). These conclusions violate
Strickland and Andrew and confuse the inquiry. Federal law, which
we determine de novo, provides the rule: a court must undertake a
holistic review of the omitted evidence and the record of the pro-
ceedings. Strickland, 466 U.S. at 694-96. No court applying Strick-
land can ignore what happened at trial when assessing prejudice.
Id. The state court’s failure to apply this blackletter law—i.e., to
consider the totality of circumstances, including the jury’s hesita-
tion, in assessing prejudice—should have triggered de novo review.
Calhoun, 92 F.4th at 1346; Adkins, 710 F.3d at 1250.

AEDPA does not require the Supreme Court to have de-
cided a case with identical facts as Davis’s for us to say the Alabama
courts unreasonably applied Strickland by not considering this
highly relevant circumstance. Andrew, 604 U.S. at 95; Woodall, 572
U.S. at 427. Indeed, the panel majority cites no cases where juror
hesitation has not been considered by a court assessing prejudice;
our cases, and the cases from our sister circuits, uniformly go in the

other direction.s Alabama courts themselves have considered juror

¢ See, e.g., Blanco v. Singletary, 943 F.2d 1477, 1505 (11th Cir. 1991); Cave v. Sin-
gletary, 971 F.2d 1513, 1519 (11th Cir. 1992); Lawhorn v. Allen, 519 F.3d 1272,
1297-98 (11th Cir. 2008); Daniel v. Comm’r, Ala. Dep’t of Corr., 822 F.3d 1248,
1276 (11th Cir. 2016); Sears v. Warden GDCP, 73 F.4th 1269, 1298 (11th Cir.
2023); Hardwick v. Sec’y, Fla. Dep’t of Corr., 803 F.3d 541, 564 (11th Cir. 2015);
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hesitation in this context when it has been presented—except, it
seems, in the second decision in Davis’s case. E.g., Reeves v. State,
974 So. 2d 314, 325 (Ala. Crim. App. 2007); Ex parte Carroll, 852 So.
2d 833, 836 (Ala. 2002). In this way, the panel majority opinion is
an extreme outlier; making us the first state or federal court to sug-
gest—in the 40 years since Strickland—that a court may ignore the
jury’s behavior in assessing prejudice.

This uniform caselaw and practice only further demon-
strates that the Supreme Court in Strickland already has determined
that jury hesitation is relevant. The panel majority was thus also
wrong to limit Strickland in a way the Supreme Court never has.
Cf. Motorcity Ltd. ex rel. Motorcity, Inc. v. Se. Bank N.A., 120 F.3d 1140,
1143 (11th Cir. 1997) (en banc) (“[We] must follow Supreme Court
precedent that has ‘direct application’ in a case, even if it appears
that the reasoning of the Supreme Court precedent has been re-
jected in other cases. Only the Supreme Court has ‘the prerogative
of overruling its own decisions.” (citation omitted) (quoting Rodri-
guez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484
(1989))); United States v. Johnson, 921 F.3d 991, 1001 (11th Cir. 2019)
(en banc) (“[W]e must apply Supreme Court precedent neither nar-
rowly nor liberally—only faithfully.”).

Jordan v. Hargett, 34 F.3d 310, 316 (5th Cir. 1994); Mason v. Mitchell, 543 F.3d
766, 780 (6th Cir. 2008); Stankewitz v. Wong, 698 F.3d 1163, 1175 (9th Cir. 2012);
Vega v. Ryan, 757 F.3d 960, 974 (9th Cir. 2014); Williams v. Stirling, 914 F.3d
302, 318 (4th Cir. 2019); Sanders v. Davis, 23 F.4th 966, 994-95 (9th Cir. 2022).



USCA11 Case: 18-14671 Document: 110-2 Date Filed: 02/19/2026 Page: 24 of 41

18-14671 ABUDU, J., Dissenting 15

Prejudice is assessed by considering “the totality of the new
mitigating evidence,” and “juxtapos[ing]” it with the evidence pre-
sented in that original trial, in light of what happened at the original
trial. Pye, 50 F.4th at 1058 (Jordan, J., concurring). The jury was an
integral and constitutionally required part of the original trial, so
the only reasonable application of Strickland’s test is (1) to consider
that the jury was hesitant to impose the death penalty and (2) to
conclude that Davis’s strong mitigating evidence is clearly “suffi-
cient to undermine confidence in the outcome” of the trial. Thor-
nell, 602 U.S. at 163—-64. For these reasons, a rule that minimizes
the jury’s role in assessing prejudice departs from the clear federal
law the Supreme Court established in Strickland.”

II. THE JURY’S ROLE & THE CONSTITUTION

Even though the panel majority’s errors under AEDPA jus-
tified en banc review, the panel majority’s treatment of jury hesita-
tion suffers from a broader problem: it minimizes the importance
of the jury in our legal system. The Constitution requires that we
take juries seriously. In Davis’s case, even with counsel’s failures,
the State never obtained a unanimous jury recommendation for
the death penalty. In fact, notwithstanding the jury’s non-unani-
mous verdict, the state court made findings that statutory aggra-
vating circumstances were present. In this context, Davis’s non-
unanimous sentencing verdict not only clearly shows Strickland

7 In fact, the Supreme Court has expressly rejected the adoption of “strict
rules” in applying Strickland, such as the no-consideration of juror hesitation
rule the panel majority approved here. Cullen, 563 U.S. at 196.
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prejudice, it should foreclose his death sentence altogether. While
our rulings in the habeas context might not fix unconstitutional
death penalty schemes, we should view Davis’s Strickland claim of
prejudice through the context and historical tradition of valuing
and prioritizing the jury’s perspective. Applying this historical tra-
dition and precedent shows that the jury’s non-unanimity and hes-
itation is one of the best, if not the best, indication of prejudice.

The Sixth Amendment guarantees that defendants like Da-
vis receive effective assistance of counsel and that “[i]n all criminal
prosecutions” they “enjoy the right to a speedy and public trial, by

2

an impartial jury....” U.S. CONST. amend. VI. As the Supreme
Court has explained, juries “protect against unfounded criminal
charges brought to eliminate enemies and against judges too re-
sponsive to the voice of higher authority.” Duncan v. Louisiana, 391
U.S. 145, 156 (1968). This “[pJrovid[es]. .. an inestimable safe-
guard against the corrupt or overzealous prosecutor and against
the compliant, biased, or eccentric judge.” Id. (holding that this
protection applies to state prosecutions because “[t]he deep com-
mitment of the Nation to the right of jury trial in serious criminal

cases” serves “as a defense against arbitrary law enforcement”).s

As the Supreme Court recently explained in Ramos, the right
to a jury trial is substantive; it means “something.” 590 U.S. at 89

$ “Beyond this, the [rights to a jury trial] in the Federal and State Constitutions
reflect a fundamental decision about the exercise of official power—a reluc-
tance to entrust plenary powers over the life and liberty of the citizen to one
judge or to a group of judges.” Duncan, 391 U.S. at 156.
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(emphasis in original). Historically, one of the core and “unmistak-
able” features of the right is “unanimity.” Id. at 90.° The jury’s role
in sentencing, also with its required unanimity, also is protected by
the Constitution and proven through historical practice. Histori-
cally, juries in England could, and did, refuse to convict on capital
charges when they believed the crimes did not warrant execution.
See Jones v. United States, 526 U.S. 227, 245-46 (1999); Thomas A.
Green, VERDICT ACCORDING TO CONSCIENCE: PERSPECTIVES ON
THE ENGLISH CRIMINAL TRIAL JURY 1200-1800, 18-20 (1985) (“The
power of the jury may have reflected more than its institutional
setting and role: it may have reflected a social understanding about
the appropriate circumstances under which a person’s life might be
surrendered to the Crown.”). After the founding, juries’ refusals to
return verdicts of guilty to avoid subjecting a defendant to execu-
tion led to criminal reforms that cut down on “the number of cap-
ital offenses” and “separate[d] murder into degrees.” Woodson v.
North Carolina, 428 U.S. 280, 290-93 (1976); see also Winston v. United
States, 172 U.S. 303 (1899) (reversing murder conviction where

¢ Indeed, the “origins” of nonunanimous convictions in state courts “are
clear,” and intentionally aimed to thwart the Sixth Amendment’s protections.
Ramos, 590 U.S. at 88. States adopted provisions allowing for nonunanimous
juries during the Jim Crow era to nullify the votes of Black citizens participat-
ing in juries for the first time. Id.; see also id. at 88 n.4 (citing, among others,
Thomas Ward Frampton, The Jim Crow Jury, 71 VAND. L. REV. 1593 (2018));
Frampton, 71 VAND. L. REV. at 1613 (explaining that some sources “endorsed
the adoption of nonunanimous verdicts as a way of placating those intent on
committing extralegal forms of racial violence™).
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district court had improperly limited the jury’s discretion to impose
a life sentence).

Given the role of juries in the development of our criminal
legal system and the structural protections afforded by having a
trial by jury—and, again, because it had served as a valuable tool
for resistance against colonial England—it is natural that the jury
trial right was of utmost importance to the founders. See Albert W.
Alschuler & Andrew G. Deiss, A Brief History of the Criminal Jury in
the United States, 61 U. CHI. L. REV. 867, 869-75 (1994) (detailing the
history that led to the Sixth Amendment); cf. SECv. Jarkesy, 603 U.S.
109, 121 (2024) (civil context) (“The right to trial by jury is ‘of such
importance and occupies so firm a place in our history and juris-
prudence that any seeming curtailment of the right’ has always
been and ‘should be scrutinized with the utmost care.” (quoting
Dimick v. Schiedt, 293 U.S. 474, 486 (1935))). To protect this right,
James Madison drafted the Bill of Rights to include criminal and
civil “protections for the jury trial right.” Erlinger v. United States,
602 U.S. 821, 830 (2024). The Sixth Amendment, the Supreme
Court has explained, was designed to alleviate “fear[]” that the
“government might fall prey to the kinds of temptations that led
the British to restrict the jury trial right in the colonies.” Id. Given
that history, it is logical that the Supreme Court repeatedly has
stepped in to protect the right to a jury trial and to preserve juries’
role. The Court has done so in numerous ways.

For instance, both the Supreme Court and this Court have

recognized many times that the Constitution requires juries to be
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representative of the community and selected in a non-discrimina-
tory manner. See, e.g., Strauder v. West Virginia, 100 U.S. 303 (1880);
Witherspoon v. Illinois, 391 U.S. 510 (1968); Taylor v. Louisiana, 419
U.S. 522 (1975); Duren v. Missouri, 439 U.S. 357 (1979); Batson v. Ken-
tucky, 476 U.S. 79 (1986); J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127
(1994); Pena-Rodriguez v. Colorado, 580 U.S. 206 (2017); Flowers v.
Mississippi, 588 U.S. 284 (2019); United States v. Brown, 996 F.3d 1171
(11th Cir. 2021) (en banc); Sockwell v. Comm’r, Ala. Dep’t of Corr., 141
F.4th 1231 (11th Cir. 2025). Then, once a jury is constitutionally
selected, and a criminal case proceeds to a trial, juries are given sig-
nificant deference in finding facts and are presumed to follow the
court’s instructions.!® See, e.g., United States v. Pulido, 133 F.4th
1256, 1276 n.17 (11th Cir. 2025); see also Jackson v. Virginia, 443 U.S.
307, 319 (1979); United States v. Ramirez, 426 F.3d 1344, 1352 (11th
Cir. 2005) (“A jury is presumed to follow the instructions given to
it by the district judge.”). We affirm convictions if any rational jury
could possibly have reached the result the jury did in a given case.

10 Indeed, if a jury’s factual findings lead to an acquittal, as the Supreme Court
has explained, that “jury’s verdict of acquittal is inviolate.” McElrath v. Georgia,
601 U.S. 87, 94 (2024). Thus, while judges can step in to acquit a defendant
after a jury convicts to avoid manifest injustice, e.g., United States v. Tapia, 761
F.2d 1488, 1492 (11th Cir. 1985), juries “hold[] an ‘unreviewable power . . . to
return a verdict of not guilty” even “for impermissible reasons,” Smith v. United
States, 599 U.S. 236, 253 (2023) (quoting United States v. Powell, 469 U.S. 57, 63
(1984)). In light of this constitutionally protected asymmetry between judges
and juries, Alabama’s death penalty scheme, which puts judges as the driver
of the death penalty sentencing proceedings notwithstanding the jury’s view,
is ahistorical and unconstitutional, as explained above.
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See id.; United States v. Burnette, 65 F.4th 591, 604 (11th Cir. 2023)
(“[A] guilty verdict need only ‘be reasonable, not inevitable, based
on the evidence presented at trial.”” (quoting United States v.
Browne, 505 F.3d 1229, 1253 (11th Cir. 2007))). We often explain
thatitis a jury’s role—not a court’s—“to weigh the evidence, make
credibility determinations, and [to] draw any legitimate inferences
from the facts.” Hicks v. Middleton, 141 F.4th 1174, 1180 (11th Cir.
2025) (civil context); see also United States v. Brown, 53 F.3d 312, 316
(11th Cir. 1995) (“All questions of credibility are for the jury”). So
great is our deference to the jury that we repeatedly have held that
if a jury disbelieves a defendant’s testimony, the jury may consider
that disbelief as “substantive evidence of the defendant’s guilt.”
Brown, 53 F.3d at 314 (emphasis in original) (collecting cases);
United States v. Beaufils, 160 F.4th 1147, 1164 (11th Cir. 2025)
(same).

' In some respects, the law calls on us to afford juries greater deference even
than we give to experienced judges. See, e.g., Joseph Blocher & Brandon L.
Garrett, Fact Stripping, 73 DUKE L.J. 1, 21-22 (2023) (describing the “typical
rule[]” that deference to a jury’s finding of facts is more deferential than clear
error review, which applies to judge-found facts, but arguing that recent prac-
tice has undermined this rule). So, while this Court has “habit[ually]” failed to
give appropriate deference to our district court colleagues, Otto v. City of Boca
Raton, 41 F.4th 1271, 1285 (11th Cir. 2022) (Jordan, J., dissenting from the de-
nial of reh’g); see also Fla. Decides Healthcare, Inc. v. Fla. Sec’y of State, No. 25-
12370, 2025 WL 3738554, at *9 (11th Cir. Sept. 9, 2025) (Abudu, J., dissenting)
(same), we traditionally have been consistent about giving deference to juries,
see Brown, 996 F.3d at 1183 (“Jurors are ordinary people. They are expected to
speak, debate, argue, and make decisions the way ordinary people do in their
daily lives. Our Constitution places great value on this way of thinking,
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The jury’s role at sentencing also is constitutionally pro-
tected and rooted in history.!2 As the Supreme Court has held, the
Constitution provides a “time-honored guarantee that a unani-
mous jury ordinarily must find beyond a reasonable doubt any fact
that increases a defendant’s exposure to punishment.” Erlinger, 602
U.S. at 836; see also, e.g., Apprendiv. New Jersey, 530 U.S. 466 (2000);
Ring v. Arizona, 536 U.S. 584 (2002); Blakely v. Washington,542 U.S.
296 (2004); Alleyne v. United States, 570 U.S. 99 (2013); Hurst, 577
U.S. at 94. Accordingly, in a situation like Davis’s, where state law
creates statutory aggravating circumstances that affect whether the
death penalty should be imposed, see Ala. Code. § 13A-5-51 (1994);
Davis, 120 F.4th at 775 n.4 (majority opinion), the Constitution es-
tablishes that those factors must be tried to a jury and the jury, not
a judge, must unanimously conclude that the government estab-
lished the existence of those aggravating circumstances, see Ring,
536 U.S. at 609 (majority opinion) (“Because Arizona’s enumerated
aggravating factors operate as ‘the functional equivalent of an ele-
ment of a greater offense,” Apprendi, 530 U.S. at 494 n.19, the Sixth
Amendment requires that they be found by a jury.”); see also id. at

speaking, and deciding.” (emphasis supplied) (quoting Pena-Rodriguez, 580 U.S.
at 236 (Alito, J., dissenting))).

12 See Nancy J. King, The Origins of Felony Jury Sentencing in the United States, 78
CHIL-KENT. L. REV. 937, 937-38 (2003) (describing the history, beginning in the
1790s, of juries determining the appropriate sentence in state courts); Nancy J.
King, The American Criminal Jury, 62 L. & CONTEMP. PROBS. 41, 64 (Spr. 1999)
(“One of the most unique tasks of the criminal jury in the United States is de-
ciding whether a convicted criminal will be put to death for his [or her]
crime.”).
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612 (Scalia, J., concurring) (“Accordingly, . . . wherever [aggravat-
ing] factors exist they must be subject to the usual requirements of
the common law, and to the requirement enshrined in our Consti-
tution, in criminal cases: they must be found by the jury beyond a
reasonable doubt.”); Hurst, 577 U.S. at 102 (holding the Sixth
Amendment “right require[s] Florida to base . . . death sentence([s]
on a jury’s verdict, not a judge’s factfinding”).'s

As noted, Strickland already says that a jury's hesitation
should be considered in the totality of circumstances analysis appli-
cable to assessing prejudice in a case like this. Supra, Section L.
Given the history of juries and the reaffirmation of the paramount
protection of the jury trial right in Supreme Court caselaw, it is not
plausible that Strickland instructs courts to do something different
than they do in every other jury trial context and disregard the jury.
Therefore, the panel majority’s reading of Strickland and applica-
tion of AEDPA on the issue of juror hesitation flies in the face of
this great body of caselaw and historical practice cementing the im-
portance of juries and giving shape to the right to a fair jury trial.!4

13 Hurst, Ramos, and Ring show that aggravating circumstances themselves
must be tried to a jury and the jury must reach a conclusion on those circum-
stances unanimously. There is no question that Alabama’s death penalty sen-
tencing scheme provided various aggravating circumstances in 1994, Ala.
Code. § 13A-5-51 (1994), Davis, 120 F.4th at 779 (majority opinion), so the Sixth
Amendment (and precedent) establishes that a unanimous jury verdict should
have been required on those issues.

14 As noted previously, a court applying Strickland must “be concerned with
whether . . . the result of the particular proceeding is unreliable because of a
breakdown in the adversarial process that our system counts on to produce
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See United States v. Rahimi, 602 U.S. 680, 738 (2024) (Barrett, J., con-
curring) (explaining that history “can reinforce our understanding
of the Constitution’s original meaning; liquidate ambiguous con-
stitutional provisions; [and] provide persuasive evidence of the
original meaning” (citations and quotations omitted)); Russian Vol-
unteer Fleet v. United States, 282 U.S. 481, 491 (1931) (“Acts of Con-
gress are to be construed and applied in harmony with and not to
thwart the purpose of the Constitution.” (quoting Phelps v. United
States, 274 U.S. 341,344 (1927))). The Sixth Amendment has always
instructed courts to respect and consider the perspectives of the
community members our system entrusts with determining guilt
and punishment, so our interpretation of AEDPA and Strickland
should reflect that same structural concern and reverence.

III. JURIES AND THE DEATH PENALTY

In 1972, the Supreme Court held that the imposition of the
death penalty in the cases before it violated the Constitution. Fur-
man v. Georgia, 408 U.S. 238, 239-40 (1972).55 In the years that

just results.” Strickland, 466 U.S. at 696. Just results, in this context, necessarily
means that the proceeding be consistent with traditional understandings of
fairness. Ramos, 590 U.S. at 89 (“Imagine a constitution that allowed a ‘jury
trial” to mean nothing but a single person rubberstamping convictions without
hearing any evidence . ...”). For the same reason, we must ask, at the preju-
dice stage, what a fair trial, with constitutional representation and a unani-
mous jury, would have looked like. See Pye, 50 F.4th at 1058 (Jordan, J., con-
curring).

5 Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitutional
Sentencing Law and the Case for Uniformity, 107 MiCH. L. REV. 1145, 1151-52
(2009) (“[The Furman Court’s] central concern was avoiding arbitrary and
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followed, the Supreme Court retreated from Furman, laying out the
framework for the resumption of executions and death penalty tri-
als—like Davis’s in Alabama—after a moratorium of several years.
See Greggv. Georgia, 428 U.S. 153, 207 (1976) (opinion of Stewart, J.);
id. at 207, 226 (White, J., concurring); id. at 227 (Blackmun, J., con-
curring). In the post-Furman years, however, the Supreme Court
revisited and reshaped the death penalty, approving and disapprov-
ing aspects of individual states’ death penalty schemes. In doing so,
it attempted to establish meaningful safeguards to avoid states re-
verting to death penalty schemes that would be as arbitrary and
random as those that the Furman Court found unconstitutional.!s
This reform also touched on the role of juries. In the Court’s view,
procedural and substantive reforms would prevent the death pen-

2>

alty from being “wantonly and freakishly impose[d].” Instead, a
“jury’s discretion [would be] channeled” and “circumscribed by the

legislative guidelines.” Id. at 207.

capricious death sentences. To be sure, the opinions were splintered, but a
majority of Justices shared that same basic sentiment.” (footnote omitted)).

16 See Gregg, 428 U.S. at 206 (opinion of Stewart, J.) (“The basic concern of Fur-
man centered on those defendants who were being condemned to death capri-
ciously and arbitrarily. Under the procedures before the Court in that case,
sentencing authorities were not directed to give attention to the nature or cir-
cumstances of the crime committed or to the character or record of the de-
fendant. Left unguided, juries imposed the death sentence in a way that could
only be called freakish.”).
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One aspect of this narrowing jurisprudence!” tried “to en-
sure that only the most deserving of execution are put to death.”
Atkins v. Virginia, 536 U.S. 304, 319 (2002).'* Only adult offenders

17 Chelsea Creo Sharon, The “Most Deserving” of Death: The Narrowing Require-
ment and the Proliferation of Aggravating Factors in Capital Sentencing Statutes,
46 HARv. C.R-C.L. L. REv. 223, 225 (2011) (“The narrowing requirement de-
mands that aggravating factors limit the death-eligible class to the most hei-
nous offenders, whom jurors are likely to deem especially deserving of death
sentences.”); see also Graham v. Florida, 560 U.S. 48, 89 (2010) (Roberts, C.J.,
concurring) (describing “the unique context of the death penalty, a punish-
ment that our Court has recognized must be limited to those offenders who
commit a narrow category of the most serious crimes and whose extreme cul-
pability makes them the most deserving of execution” (quotations omitted)
(quoting Roper v. Simmons, 543 U.S. 551, 568 (2005)).

¥ The Supreme Court’s narrowing jurisprudence is best contextualized, in
part, as a response to the numerous distinguished members of that Court who
argued, convincingly, that the death penalty is, in all circumstances, unconsti-
tutional. See, e.g., Gregg, 428 U.S. at 227-31 (Brennan, J., dissenting) (“The fatal
constitutional infirmity in the punishment of death is that it treats ‘members
of the human race as nonhumans, as objects to be toyed with and discarded.
[It is] thus inconsistent with the fundamental premise of the [Eighth Amend-
ment] that even the vilest criminal remains a human being possessed of com-
mon human dignity.”” (quoting Furman, 408 U.S. at 273 (Brennan, J., concur-
ring))); id. at 231-41 (Marshall, J., dissenting) (“The death penalty, unnecessary
to promote the goal of deterrence or to further any legitimate notion of retri-
bution, is an excessive penalty forbidden by the Eighth and Fourteenth
Amendments.”); Callins v. Collins, 510 U.S. 1141, 1145 (1994) (Blackmun, J.,
dissenting) (“From this day forward, I no longer shall tinker with the machin-
ery of death. . .. I feel morally and intellectually obligated simply to concede
that the death penalty experiment has failed. It is virtually self-evident to me
now that no combination of procedural rules or substantive regulations ever
can save the death penalty from its inherent constitutional deficiencies.”); John
Calvin Jeffries, JusTICE LEWIS F. POWELL: A BIOGRAPHY 451-52 (1994) (explain-
ing that, after his retirement, Justice Powell stated: “I have come to think that
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who commit murder, and who are not insane or suffering from se-
vere disabilities in areas of reasoning, judgment and control of their
impulses, are eligible for the death penalty.!® Another aspect of this
jurisprudence put procedures in place so that death penalty cases
would be fair and, to a higher degree than other state criminal pro-
cesses, uniform both in their substantive criminal phase and in their

sentencing phase.2 The Supreme Court has reviewed death

capital punishment should be abolished™); Baze v. Rees, 553 U.S. 35, 81 (2008)
(Stevens, J., concurring) (“The time for a dispassionate, impartial comparison
of the enormous costs that death penalty litigation imposes on society with
the benefits that it produces has surely arrived.”); Glossip v. Gross, 576 U.S. 863,
908-09 (2015) (Breyer, J., joined by Ginsburg, J., dissenting) (explaining that
changes in society and recent scholarship, “taken together with . . . 20 years of
experience on th{e Supreme] Court, . . . lead me to believe that the death pen-
alty, in and of itself, now likely constitutes a legally prohibited ‘cruel and unu-
sual punishmen[t]” (quoting U.S. CONST. amend. VIII)).

19 See, e.g., Thompson v. Oklahoma, 487 U.S. 815, 838 (1988) (plurality opinion);
Roper, 543 U.S. at 578; Miller v. Alabama, 567 U.S. 460, 465 (2012); Coker v. Geor-
gia, 433 U.S. 584, 598 (1977) (plurality opinion); Kennedy v. Louisiana, 554 U.S.
407, 413 (2008); Enmund v. Florida, 458 U.S. 782, 801 (1982); Ford v. Wainwright,
477 U.S. 399, 410 (1986); Atkins, 536 U.S. at 306; Hall v. Florida, 572 U.S. 701,
704 (2014).

20 The Supreme Court’s cases addressing procedural safeguards in the death
penalty context are legion. See, e.g., Sumner, 483 U.S. at 85; Roberts v. Louisiana,
428 U.S. 325, 336 (1976) (plurality opinion); Woodson, 428 U.S. at 301 (plurality
opinion); Beck v. Alabama, 447 U.S. 625, 627 (1980); Simmons v. South Carolina,
512 U.S. 154, 161-62 (1994) (plurality opinion); id. at 178 (O’Connor, J., con-
curring in judgment); Ring, 536 U.S. at 588-89; Hurst, 577 U.S. at 94; Lynch v.
Arizona, 578 U.S. 613 (2016); Cruz v. Arizona, 598 U.S. 17, 20 (2023). The Court
also has ensured that the actual process of executions themselves is constitu-
tional and fair, see, e.g., Nelson v. Campbell, 541 U.S. 637, 644-47 (2004); Baze v.
Rees, 553 U.S. 35, 40 (2008) (plurality opinion); Ramirez v. Collier, 595 U.S. 411,
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penalty schemes many times since 1972, creating a unique body of
substantive and procedural law that has changed in the decades
since Davis’s trial.

The procedural rulings around the death penalty produced
anomalies with respect to juries, however. For one thing, while
juries must be unanimous to convict a defendant of a crime, Ramos,
590 U.S. at 93, around the time of Davis’s trial, a splintered Su-
preme Court approved Alabama’s death penalty scheme, which did
not require jury unanimity for sentencing or vest sentencing au-
thority in the hands of the jury, see Harris v. Alabama, 513 U.S. 504,
515 (1995). So, while a jury was required at sentencing, its role was
minimized at this critical stage. In fact, a judge could override a
jury’s recommendation not to impose the death penalty. Seeid. at
515 (Stevens, J., dissenting) (“In Alabama, unlike any other State in
the Union, the trial judge has unbridled discretion to sentence the
defendant to death—even though a jury has determined that death
is an inappropriate penalty, and even though no basis exists for be-
lieving that any other reasonable, properly instructed jury would
impose a death sentence.”).

In light of Ramos, it is apparent that this non-unanimous as-
pect of Alabama’s death penalty sentencing scheme—which was in
place at the time of Davis’s trial—is irreconcilable with the Sixth
Amendment’s “vital” promise of jury unanimity. 590 U.S. at 90.
The Supreme Court’s more recent sentencing precedent—such as

416 (2022); Nance v. Ward, 597 U.S. 159, 162 (2022), to some extent, see Boyd v.
Hamm, 146 S. Ct. 40, 40-44 (2025) (Sotomayor, ]., dissenting).
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Hurst, Ring, and Apprendi—further confirms Alabama’s death pen-
alty sentencing scheme flouted the Sixth Amendment multiple
times over: a judge, not the jury, decided whether statutory aggra-
vating circumstances existed, and the jury did not need to reach a
unanimous conclusion in the punishment phase of the trial. Yet
Alabama’s scheme was also constitutionally unsupportable at the
time. As Justice Marshall explained, “[i]t approaches the most lit-
eral sense of the word ‘“arbitrary’ to put one to death in the face of
a contrary jury determination where it is accepted that the jury had
indeed responsibly carried out its task.” Jones v. Alabama, 470 U.S.
1062, 1065 (1985) (Marshall, J., dissenting).!

21 The Supreme Court approved similar schemes in other states as well. See
Spaziano v. Florida, 468 U.S. 447 (1984), overruled by Hurst, 577 U.S. at 101;
Hildwin v. Florida, 490 U.S. 638 (1989), overruled by Hurst, 577 U.S. at 101; see
also Raoul G. Cantero, Death is Different: The Need for Jury Unanimity in Death
Penalty Cases, 22 ST. THOMAS L. REV. 4, 33 (2009) (“Florida stands alone in al-
lowing a simple majority of the jury both to recommend a sentence of death
and to decide whether aggravating circumstances exist, and does not even re-
quire that majority to decide on the same aggravator.”). After Hurst (and Ra-
mos), the unconstitutionality of these schemes has been made clear, yet de-
fendants like Davis have received little benefit from those rulings. For exam-
ple, despite Hurst, Florida has re-enacted a new non-unanimous sentencing
scheme, which suffers from the same problem as Alabama’s scheme that was
applied in Davis’s case. See Jackson v. State, __ So.3d _, 2025 WL 3673716, at
*21 (Fla. 2025) (Labarga, J., concurring in the judgment) (noting that Florida
law began requiring unanimity after Hurst until a new statute was enacted to
allow non-unanimity in 2023); see also id. at 22 (“[A] jury’s unanimous recom-
mendation of death provides a narrowing function that is wholly warranted in
this state that, with 30 exonerations, still leads the nation in exonerations from
death row.”).
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For another thing, while jurors are supposed to be impartial
and represent a fair cross-section of the community, States that pur-
sue the death penalty have often sought and obtained the dismissal
of jurors opposed to the death penalty. See Stephen Gillers, Decid-
ing Who Dies, 129 U. PA. L. REV. 1, 4-5 (1980). Such a practice also
is foreign to the historical scope of the jury trial right. Id. Taken
together, these features of Alabama’s scheme neutered the critical
role of juries as impartial decisionmakers and checks on govern-
ment overreach. See supra, Section I.22 In states like Alabama,
where judges are often elected, these schemes have been accused
of incentivizing judges to impose the death penalty if they perceive
that doing so will help their election chances, even if a jury did not
so recommend.??  These features further minimized the

22 See G. Ben Cohen & Robert J. Smith, The Death of Death Qualification,
59 CASE W. Rsrv. L. REV. 87, 89 (2008) (“Modern ‘death-qualification jurispru-
dence frustrates the Framers” understanding as to the role of the criminal
jury.”); see also Joan L. Larsen, Ancient Juries and Modern Judges: Originalism’s
Uneasy Relationship with the Jury, 71 OHIO ST. L.J. 959, 965 (2010) (“Mutations
in the original jury-and our understanding of its role-have left today’s jury
seeming, at best, like the original jury’s distant cousin, and not at all like its
twin.”); Douglas Colby, Death Qualification and the Right to Trial By Jury: An
Originalist Assessment, 43 HARV. J.L. & PUB. POL’Y 815, 841 (2020) (“Death qual-
ification does not seem to have had a direct analogue at common law or early
American practice.”).

23 See Richard R. W. Brooks & Steven Raphael, Life Terms or Death Sentences:
The Uneasy Relationship Between Judicial Elections and Capital Punishment,
92 ]. CRIM. L. & CRIMINOLOGY 609, 638-39 (2002); Paul Brace & Brent D.
Boyea, State Public Opinion, the Death Penalty, and the Practice of Electing Judges,
52 AM. J. POL. SCI. 360, 370-71 (2008).
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importance of the jury and produced unfairness, as evidenced by
the fact that literature around the time suggested “that jurors were
more ‘life-prone’ (more likely to sentence a defendant to life than
death) than judges.” Katheryn K. Russell, The Constitutionality of
Jury Override in Alabama Death Penalty Cases, 46 ALA. L. REV. 5, 19
(1994).

In 2017, the Alabama legislature ended the past practice of
judicial override of jury recommendations against the death pen-
alty. Alabama Abolishes Judge Override in Death Penalty Cases, EQUAL
JusT. INIT. (Jan. 29, 2026, at 02:32 PM), https://eji.org/news/ala-
bama-legislature-passes-law-abolishing-judicial-override/ [https:/ /
perma.cc/6SN4-JZK]J]. All the same, relief has not been retroac-
tive; many prisoners in Alabama await execution even though their
jury did not unanimously recommend a death sentence. See Ala-
bama’s Death Penalty, EQUAL JUST. INIT. (Jan. 29, 2026, at 02:34 PM
ET), https://eji.org/issues/alabama-death-penalty/ [https://
perma.cc/7K2S-EEMG]. The number of affected defendants can
be attributed, in part, to the fact that judges in Alabama imposed
death sentences over a jury’s recommendation of life much more
frequently than they imposed life sentences over a death recom-
mendation. See Woodward v. Alabama, 571 U.S. 1045, 1046 & n.1
(2013) (Sotomayor, J., dissenting).

While Alabama’s scheme devalues juries, our de novo read-
ing of Strickland and the Sixth Amendment should place juries in
their rightful place as a protection against unfair and arbitrary pun-
ishment. See Ramos, 590 U.S. at 110 (rejecting a rule that would
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“have us discard a Sixth Amendment right in perpetuity rather than
ask two States to retry a slice of their prior criminal cases™); Duncan,
391 U.S. at 156. Otherwise, we simply are importing Alabama’s
unconstitutional scheme into our interpretation and application of
Strickland.

* * *

Considering the whole body of Supreme Court precedent
on the right to a jury under the Sixth Amendment, we should not
promote non-unanimous death sentences and invasions on the
right to a jury trial in death penalty cases.2* See Furman, 408 U.S. at
371 (Marshall, J., concurring) (“This is a country . . . that clings to
fundamental principles, cherishes its constitutional heritage, and
rejects simple solutions that compromise the values that lie at the
roots of our democratic system.”). We also should give more def-
erence, not less, to the jury’s behavior when its hesitation suggests
the defendant should not be subjected to the “ultimate sanction.”
Id. at 286 (Brennan, J., concurring). Davis was entitled to a trial by
a jury of his peers, and he was entitled to have courts listen to and
respect the voice of the jury. Alabama instead provided him a trial
where the jury was deprived of highly relevant information, and
courts ignored that the jury was still hesitant and non-unanimous,

even without that information, to impose the death penalty.

24 See Richa Bijlani, Note, More Than Just a Factfinder: The Right to Unanimous
Jury Sentencing in Capital Cases, 12 U. MICH. L. REV. 1499, 1502 (2022) ("The
uniqueness of death penalty sentencing requires that the Sixth Amendment
confer more protection to defendants facing capital punishment, not less.”).
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For these reasons, the state court should have viewed the
jury’s hesitation to impose the death penalty here for what it was:
a strong sign that Davis suffered prejudice and that the mitigation
evidence his attorney failed to present would have changed the
outcome. The state court’s contrary ruling was unreasonable, and
the panel majority’s opinion resurrects unconstitutional aspects of
Alabama’s 1993 death penalty scheme, importing them into our
Sixth Amendment precedent. We should have, instead, left ahis-
torical jury minimization in the past. See Ramos, 590 U.S. at 88, 93;
Roberts, 428 U.S. at 336 (“The Eighth Amendment, which draws
much of its meaning from ‘the evolving standards of decency that
mark the progress of a maturing society,” Trop v. Dulles, 356 U.S. 86,
101 (1958) (plurality opinion), simply cannot tolerate the reintro-
duction of . . . practice[s] so thoroughly discredited.”).

To Jimmy Davis, Jr., the question of whether a death penalty
system might ever be fair and constitutionally applied is purely ac-
ademic. He has experienced Alabama’s death penalty system, and
his trial was constitutionally unfair; his attorney’s performance was
woefully inadequate, and he was prejudiced by that performance.
State courts failed to correct those constitutional errors, and federal
courts have abdicated their responsibility to do so in their stead.
While we, as alower federal court, cannot fix all the problems with
the death penalty, we should have fixed the errors in the case be-
fore us. Irespectfully dissent.
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