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mo’hon To Grant COA

Coﬂ’ies Novd +]ﬁ«:¢ Peﬁhol’)ef)g\"‘\c Fﬁ:)oTﬂﬂS )(o(’,,
pro’se | and heseby petitions This mosT eminept
Covet o gfaﬂ’f Me 2 Cef)riF](,'a"}‘e ‘O(: /!\Waa\ﬂbi\i’k[,
Peﬁ’\\ami‘n ”\‘0 ’H’l& D‘\S)ﬁ‘lc"}‘ Cour%s Jecision '?ro
dismiss With pfeJuJ\ce, my pd"'i)ﬁon For Wit of
habeas corpus putsvant To A8 UVS.C. ¢ 2A5H - on
QSSP_O'}"MHY The same QTODWJS 1S Misedin my . .
petition via The me,moranJum of Jaw che,)ro, b
My fesponse To The Warden's motion o dismiss,
and My oBJe,c‘\"ions To the_, mﬁgis)f‘f’ﬁa Juéfje, B
fepotT and “Secommendation - (§lease see These
docvmenTs )= 25 The basic ’&rgomen’\‘ 1 presarﬁ“
’H\e?e'\\’\ is neh on\{ Va\iJ bt SOUH\'HECEW&&)
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,Tr: Q(c-"_?a(;(;] ]-_')’HUST OLU_OJYE’/ HIS t)((_ené-nczf} 'H’)E‘_
venesable, D\iam fe n, “Yaws wefe made For man,
tot man Fer the law.' Lnaccoedance |, the United
STates Constitution establishes via Acticle 1
section IX, Clavse I, the fight o habeas corpus
as an m?ai\:n and f‘ma\ Lv\wafk to f’reven;)r an
'i\\e,g’d\ “wﬂpﬁsrc:.m'r)gn'\'1 S’&\iehﬂ\( stating thet “rhe
Pfi'\f'i)e,ge of lr\'we,“ugﬁl( of h’dl:a’ds Co{‘pus SMH nof
be S'DépenJeJW Indeed 7 As This is the plecise
pipose of MY Qe,)ﬁ)ﬁon.. Fof ’mzr ‘31'?'\3] w4as a one-SicIeJ
viter sham , N that 1 elected 16 exefcise ™Y 1‘33)\}(
Yo Se \f- fe?(cSe,n'jf'c)'Jﬁom and C,onsffa.r\( ')fo ’ML (;Q_Sife,
and e.xpecjfa)hom not on\\( was I denied ‘Hﬁs.f’ia\wf)
1 was U\l('im’clsfed\\( cge_n"\ecj ™Y ‘mos)t B’&Sic Co S'in'iujf{onal
(‘33\'1)[ Yo p?eSerﬁ’ q Ja‘f@r\ce; ™ Jifeclf ﬁppe_aq)

. « : L
@ncefnmg d BraJ-mola’r.on jssve, was
COnspicuousl fﬁjcé{/uj _[:0\’ 4 spufiovs fedson, the one
colltfera| 2ppeal which the state of KentueKy grants
T“&) WS ’me,fe,\i Sbmmaf"\\{ 5%;\&5, oof-o['\- hanJ, BH&\“
appafenﬂ-t S:.)l')f‘\'ﬁo) on H\e, :)'\) 3&8 C[?_,Sk Cor a\most
Couf ya’a.fS.) Elnc‘ Now , lamentable To Sﬁ}/) T does in
'i’fult\’\ dppeaf Hﬁ%)f_ 1 mﬂﬁbemg denied ™Y 1‘13%)( Fo
Mke,as CofPu 3. m\n}(r? Ln the name of exfec{iencz N
order To UP\wo\J the Frst ?(inciple of E\na\ﬁ\é(? Have
oV Cf’drcgina\ valves been )rf’d’nsvalueci 3ince the
C’OﬂSTiILU)ﬁon WS U)ﬁﬂen? T\'\ms] i \TUmUt ’dSK
Tﬂeﬁ"e\\( one H\im'ja Hﬂ&i’ ‘]:ﬁ\[ Pe,)fij"ion 1342, ca}\/@_r’l d ?ﬁif
exam'm’ahoﬁ L’a.sle_o‘ oN ”1)\' 5 TT\aﬁ)(S.




\\’\Q- 3U“\J}h9 PC\'(\C\PIE, of oy jucﬂd&\ Sysﬂkem 1S
impa?‘ﬁa\‘t\f} ﬂ\e eSS&me onUs)r]ae 1S F’d‘\fnesg — I
’m”rl'n'ﬁﬂm Hna')( the Di%’rﬁc}( Com"}(\S deciSion 1 effonNeovs
28 1t is ot ok(jec'\i\!@ﬁlnc‘ Thus is not ProJejf\r
%(DU'\’\&eé N fedSon ’dﬁé )ﬁ'nlﬂqj Qmol\ Jeﬁv’agj{\je\'( N
Dnited States \’dll):\:n))f £ather is Jemonssﬁﬁjri\m\( biased
in Favor of The pi‘gSac\))ﬁom : And ian%&B\ Jrom’arg me., a
WD/S& Pe‘ﬁ’ﬁon el(.

Pﬁqc D}Slﬁ\(}( Coov\' JUJE;)@, Je.c\’dfes on ‘Pﬁge 5 of
\/\\s ’Yﬂamoc_ﬁnéom oPinion and orJe( er)r]tc)%& aSSerlfS
one oxgjec*\'im sro JUJ' ) /l’rVn‘ns) Ye@MTﬂenJM‘iom No@
Q,SSan)li’a.“{ ﬁfgves H’\’EL)[ J\JJ@Q AW\{Y\S) g’hcjm"d\
18sesTions  on 3T‘Me\‘n’we%s dfe wfon and ’rm}( he 'S
*\me%(e eh‘)ﬁ)r\eg 3ro )\‘§'&5I'i){}0\ﬁ’cl\ eg\u‘MHe )foning-n
U)\\&Y@&S) m Po'm)f 0? ?’dcjl l Pf@Sen)f l[ULJD ’c\(‘%\)maﬂi‘;s
m\w\o\'\ Afe. So '\n’(\m’a‘re\( \nﬁeﬂ“*mmecf Hwh* HWG,‘(

Caﬁﬂo'\ EL, QVDPQT\\( Con%ir]ejeJ N \So\a)ﬁon:

In summa, 45 cluc_ireJ From ™Y o\ojec)ﬁons)cci
Con*ené “f\r\%\' m\( ‘{)e,lf\)ﬁoﬂ Vs indeed *\me\( accor5i1w3
to 2 proper inferpretation of The AEDPA, per 8 VSC
@QQHH (d) (1) (B), in 2ccordance with Holland v
\of'\J% 5¢o VLS. 631 (&O\O)" as I have Yeen Ji\'\genﬂ(
puisuIng My f'\%\’\)ﬁ%\ and hdve been \mpeJeJ \ox(
\oe"m, (;o”mp\e'\e\\{ Jemed 2Cess Yo Yhe %'\'ﬁ,x‘QYCO'\)V\S;
Z‘MJ %\XD&C/QUSQ \”\ne ONne —yeaf S)[’(ﬁ\;'\fe, of \imisfa*}on% 1S
not )\)(\55'\0*\00&\ That ™Yy Qe)ﬁ)ﬁon 'S 29903‘\3{6) ‘egfa\




and qusJY, aCCOfCR'ﬂg Yo the (Ce.ciu%)faUe ()ﬁndp)esn which
aove N the Gre’cﬁ' wﬁ*“ a3 %w( COm/ic)rson 1S 13&860?0)’) a
Subs)r&h)ﬁa\ ConS\Li)[U\"\oma) V'\o\akﬁoh, name)-( the JMH&\
of The “mDﬁ bsie COHSJTﬁUS(‘\Oha\ \”\B\h)f fforded to
defendants in The Umted States: the T"\Sh’r To
Qfe,%enst A defence - Vid ?ﬁm&ﬁh \oeing denied My
fioght Yo 8elf-(epresentation in vielafion of Faretta
v California, 23 V.5 806 (WA5), and thys Further,
as L am acjfwanw( innocent of Yhe crime of which 1
Was convicted.” 'm\{ Dlarjec)ﬁo‘ﬂea

To c\ﬁr\Fh concerning Afoument 3\) L am in
eSSence ﬁSScx‘)ﬁn o AN /déjrua\\-*i‘rmocmce, | ’cl)rew&Y
claim Pef TNe Buigdin v VerKins, 569 \).8..5%3 (013)
’dﬁJ 'H)\)S am U\\'ifrhjajfel\[ SeeK'\h n Q‘iU;i—a‘O)Q
exception To § 2244 (d) (1), cather thin an extension
of The time S)ra)fv’l’o_ﬁ\j ()CeSCVﬂoeJ' 15 1 C’dnr\o%
Pfoguce H\e, f@\e\lahjf docv'menﬂ)rion 'lro cg"\fe,c}r)

Sn‘opoﬁ ™y e viTable lfo\\i‘mb &f@\}men)ﬁ\ou)r only 4S NO
such documental evidence exists due Yo both state
Court And S)(&}’e, P?iSon ﬂeg\i@e.nw @,nJ/or ‘ma){ce -
nofwithstanding 1 mainTain” hat, concerning my
e(‘a\\)\)fﬁue, \’omha ﬁ\”_"\)mcﬁr\t ™Y c;\?;\\m Can be
éoge_n'ﬂ( SU\')SXYM])FQ e.c] once. the e\J\Jence, Mailable 18

pfopaﬂ\( considesed COW{Q\MHS%\/@)\() in exTensSo.
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3
g

Cmmllx(,, '13( m\)sjr )oe/ }\efe/ no)feJ ﬁnJ w\JeVScOreJ
that Yhe Distoet Couet did not even consides



af‘gume.ﬂjf 9\) m &xcepflm daim]\))\'\ic,% ConS'h%uiLes 'TWO'\‘
only the heart. but The breadth of ™Y argvmenﬂ

Fh“b‘ﬂ concefNing My & 'u‘s)(’aue ‘To”in af U'men'f-
On Qaae,%}o(f The D;samc?( Cix’t\s mamofa%JUT%
ogimion and otdes it gtates “as Krow aptly describes
the 81‘('\)6*101’1‘[/\(0675\ owN a(,cmmfmg onves hi'm., ¢
Be%*\mo_m )r\w’a_h |4 months of 'i"wac’r;onq?]“ﬁ\;s QaﬁoJ DF
inaction : 1 COYWC@C[&\\S )rf\)e,, though it woeuld in ?ac;)f
be 4 less Than 15 'Tf\rm'H’w Pe,{'xocg of "\-nﬁdion - ?{o'm
10-6-23 = 10-29-39H4 - not lra\émg inYo account the
lﬁmel SPe,ﬁxf \)Jo\“\/\‘mca on ﬂ?e%e doa’bmeYﬁ'S) ﬂ\JSc‘LﬂT
feSoufces And any Coof?e\’ajﬁom of Cof\”aSPonJem& ‘
Ffom H’\a S)tﬁl(e C/ODV\'S] ’Anc] \wa\/}‘nr J[o Co\\’rﬂbofa'](& u)\ﬂﬁ
an inimical state prison gystem)“but the
detesmination that This period of inaction wis merel
the ConSeque,-h = of meC(Jan\‘i‘nS? Hﬁ&’f H)FDJ&S 51)@, Jfo
Some F\)n%man{j{a\ F’a.v\)f of Y oWy 13 ('_e_i‘)\'ﬂm\‘( mﬂ'
Toue! tather, this peciod of Wnaction was dve entirel
Yo state C,om'\( "\mpfop'aal(\[ angd ﬂeg\}ge\'\ce — 25 1 was
ﬁu\)af(in% Hw'fou%hou)f this @eﬁoé A \‘ep\-t trom the,
state CQDT)YS ?e\‘)(am}ng to ™y co\\asrefa\ ’&deal)m\(
Motion Yo \{ﬁcﬁj(e \3\)591’1\6\'\)( {[)UTSU&M' Yo RCe \L”}g\,
which T never feceived - ﬁ(@p]{ which 13
?e,qu'us'x*e, N ofdes )YO @i‘oce@cse

I\’\ Ordes ¥o Aff Ve ’Aj( this Pﬁﬁoc‘ of ‘m&cﬁoﬂ
calcvlation . the District Coutl concludes that



"m{ C,on’dj[&f'a\ ilwe,a\ -PﬂTSUan;‘ ’ro RCC HL'Q bac’d‘m@
Fma_\-— and Thus That the cloch festarted Fos statute of
limitetion purpeses = on 10-6-253, the date That my
Motion To ifoceec‘ on belated QP?(’,&\ WS Strieken b\(
ﬂ\e, Ke,njfoc}( Cm){& of A?Fe’d\s %C ffa.i\me, Yo MT Hwe
\‘.‘:H\i'ﬁ% [:e,e,. 1 oée,c* Yo )r\ﬂi% C,oﬁc.\‘o%ion 19-( %\we,
Di%‘t’({\c;* CODf)\_ - /\% H\e ?’d}\'\)(a j\‘o P’d\( H\e_ Ei\ima Fee
w28 dve To no tavlt of my own: T submitted an
inmate. money Fransfes authorization to iamate
dCcounts on 8-15-3%, once T had the money on my
’c]CCoun)Y Yo coveS the Fi\lhg FeeJ ‘\)( ’dPPeﬂfS H\’a)[ )ﬂ\&
Money, Transfes Wag ’APQYO\IQJ by Semeone N '\bmna‘}e
8CCO1J\W)YS (Se_e, the Pe?\m@\'\\' ex\w;\oﬁs SU\D’mi)T)FeM,
howeves this monex T?ansfef WS Neve( PfMeSSeJ,
for 2 fedSon unbehnownst Yo me: T was We(eH
tetvined Yo me 8 few days 4ftec 1 feceived the
fetvrned and gtricken motion Yo ProaeeJ on belated
HPP@@\) dbsen n exp\ﬁﬁa)fioﬂ -moTaoVe(, ?‘{HMMEH] 15
My “mo)(ion Yo P(oc,e,eé oN belated ﬂPPeal 05 "mwpt‘opaf}
and w8 TﬂeTGH steicken not denied based on its
Metits, Upon \e,a.m‘mg_ thal my collateral appesl
ovssuant o RCs WWHR had been SummAacily
denied, 1 P{OWPH‘( submitted 2 \Q?)i"rimﬂjre, and
Timely notice of appedl ie., on R520-25. 1
Submitted the oTion 3ro {)(OLQQJ on belated
Gppe’d\ theee months latec, 45 1 did net seceive 4
{e,p\wﬁ {)a'\'"\ﬁ.i'ﬂ'i‘ng )fo ™mY \’\ojfic,e, of ﬁ»ﬁpe_’al) on\'( '\'o
g)ex\\aps induce Seme &c)ﬁoﬂ on My afpea\.



“That 19, Most Qa?)fine,nﬂ\( y TY Molion To PfoceecI on
belated appeal was improper 48 My 8ppeal wag nof
beldted byt )ﬁme,\\(,f_ﬁmgﬁoncc T was Stricken 1
JeCiJeJ Yo (;ofego .y

L Jo nol \)m}ejs*%né how 4n '\mP(ope( ’dnJ
Pfo@egﬂf?{\\\( tnichen motion Yo ??DQEECK on \Oﬁ\ajfacg
ﬂ??eﬁ\ aullities 4 \eaﬁ%mﬂ*a and %‘imd{ biled
Notice of &PP@E\/@PP({&\? (m\ _’Mgmﬂen* s That i
S\’\m;\g ﬂolfa mo?eo\!e() "\\’ 8}\0\)\& \)e, \’\o\feé Jr\\’a)f 1
have \(eff Yo feceive 2 (ap\\( Pec)m\-m'mz) o mY
Notice of ’dPPC.’dL

In concuifence | I\Drf\)'\cx Aef Hna.)[ mY %c)ri\/ﬁ(
Peﬁ’ammg jro Y Pe)ﬁ*ioﬂ lro{‘ IPUNRY DF habe:ag Cotpus
\oe}{’c‘t\(s ™Y lrme, e}r\ﬂic, LR P&E‘,S}om and cii\haenae,)
in pm‘Svmg ™Y hts = Fot when 2 covurd
Co?(eSPonéS E\PP(\OP\“\Q'{'?_\-Y] 1 Q&S?ong ﬂccof‘Jing]{-,
?fomPH\[ And SUFfa(_,\@nH\(} 1S Someone edoel to
Secufe Mis ?‘xg\ﬁs. Alge, 1 have handwnityen or
)WPG_J ovel )fme,nxﬁ( CopieS and Yafiows (e 3ions of my
Appeal Co‘mP\e,jfe\\/ in Vain, including multiple dccompinying
motions edch Jrimef, JQSP'&C this . B \‘e_\en)r\ess\y
PQ(SQ\!Q?Q.

C‘O?‘\C»cmln@ ”m\/ Q,X(Laphon Mgv'menjr\ 48 Thig
’TT\OST E’mme,nsf 670‘\)?)? %F?‘mmsi



Pe,c H\e ?(‘ecegeﬂ&ﬁa\ CdSe, it must be noj[ecr )rha)[m
Pe,“i'\‘s("\on Qof WVt of \Y\abaaS Cof PV§ 13 My F“\(s\’r, af\Jonl )
P&‘lv'i)fb‘ﬂ )(’dS 'maQu'\ng'n \ Bf(\/%mg}%q U.S. 389 (Qol?))
attests, ‘Sections &\i% (b) (D (B) and 2254 (e) ()...
eflect Congress” will Yo modify the miscirrizge of
J‘US*&L@ QXC&P']\"IQ\'\ with {e‘spec)( Yo Sec,onJ-q{’
3Vecessive ?e’fi)ﬁons and the hoUmg of e\/idenjﬁafi
heatings in federal courl. These glovisions do nof
&6?\0\’\8)(?’:\)(& Coﬂ«b(e%S' i\ﬁeﬂ"r lro Pff-’c‘,\DJe courlFS Ffo’m
ﬁppwin% he excepjﬁon{, UﬂmoJiFiefL To ‘The '}WP‘E of
Pt'lrﬁion 8'}( 155V \We,ve, - in Unlrmw,\\{ ["ifs)f FeJeYa\
\wake,a.g pe.lriltaon a\\e,o)‘mg 4 %a%ewa\( acir*uﬁ\-— innocence
C\?liTh.f” In 2 ch Se\; ﬂoJF fam/eﬂ‘ﬂ@_a 13'{ H\DSQ. PfO\/}SiO}WS)i.e.)
2 first getition For habeas elief, The Miscartidge. of
J“oshce, (’_,XC&ZP)HO\’\ sufvived AEDPA's P?,Ssﬁge 'm’fac)i
awé vﬂfes)rf“\cjrecj.” ’ﬁ ?)QE\%q”r Lm)ojfm?} Hovse v

' r

Bell, 547 1S, 4t 539 (3006) ).

In H\’ﬁ] ((eop)\)(aue prmci‘o)a‘s \Ta\/e, ‘r\’aAﬁiona\lY
govaneJ the S“oks)fanjfi\/e, \’ADJ of habeds corpvs,
Holland (amméeé) ind affirmed that ‘we Wil not
constrve 2 Statute to J‘isp\’dC& covets’ traditiona | L
QOLD\MHQ, '(]UH'\O(‘"\J(\[ %Seh)[ the c\@a(es)r Commar\d.) Ihe,
text of %QQ’”M (d)(1) contains no clear command
¢ovn)refinw9 H\e COU{‘E’rsleolm)fﬂHc HUH'\OVH'Y ‘lro ih\/ok&
the ’m]ScJMf'\ap& of Jnsjﬁce excepfion lro ovefcome,
expiration of the statvte of Limitakions overning 4 ficst
Eegej't\ \'\%MS @e’\'"\)ﬁon. ﬂ"(gan(q\oo)ﬁm olland v H_m*iz{&,
560 .S, at 646 (o10)), ’




/A\])f he’dﬁ,“ﬂ\e c\wavache( of YeS,OonJen)f S
Consh‘)(ujﬁona\ c\aim S\\ou\c[ be ,ncen)f(a\ to an eva]ua}ﬁon
of his habeas corpus petition.” Muccdy v Caccief,
H17 V8. 2t H98.

And also—a petitioner for wiik of habeas cocpus
is entitled Yo an ecluﬁab\a excep)ﬁon Yo the, AEDPAs
oNne —yeqr stafute of imitation if the _Pej('\)ﬁond Can
S how XY\(\a‘\',((isﬁ"&; ™Mole \:\\[\e.\i than net that no |
(‘6’&80\’\’&%\6 Jufo( Ubou\é hav@, Com/id'e,é him N H’\(’.
\\SWY of the new e,\/"\c;e,ﬂce.mmc,&'u'sggin % PﬁFKmS;
Hhe9 VS 21 299, And To S?ec.iF\(]“Q\/iJ&nC& 'S
( ) .

New \Eor H\& PDVPOS%S of H’\e, ’dclma\'mnoc_ence,
ilﬁ(’iu"\f\( So \om& 4% 11 was not pfeSeaneJ ’d)F ‘\‘T'\’d\an
Hubbaed v Rewects, a8 FH™ 196 at FH4 (6Mcicaody)
(c]’f]ng ScMuf)? 513 V8. a1 334).

TRe, New e,\/"\o‘e,nce Hwa)f 1 P(of)ose \DH\Q\W
demonsﬂajres my actual - \nnocence 13 pmmari\Y the
QXCU\P@]LOFT evidence that T was denied 45 4dvanced
(i 'm-\[ pe,in'hon via The ‘T\Wemorar\o]um of 14w ‘ﬂ\erejro~
v‘\'n,)’r\\e, po\lt;e bQJT camerd Video ?oo)(age,. and the )
v"nc,)(m'\"s s’ra’rejmem‘ to po\ic& m\moh QXDne(‘asreS me,
Secongaﬁ\y’, ]’r 15 ’d\’w ’dr\J all othe( exu)\p?lj\'ow
evidence Which was \’\olf P(‘e.Sen*eJ at m-( Jt‘{“ia\ -
per my main claim. that T was \)\)ﬁma){di Jenied MYy
ﬁ?))n)f 5fo p\"eSe,n)( d C‘QF@_\’\«:Q'- E{)ge) the Fouf c‘eFenc@

m\-\(ﬁegsﬁls ‘}‘hﬂ* "f‘ﬂ\( LLLO“COUHS()/\ f'rl\‘e,c]— \—O SUbPO@hﬁo



Ecgo it is imfealive that, the standard which
govelns The. !mlsc;*ama%e,_ of Jusjﬁce)‘ e_xce,ﬁ“\oﬂ Yo The.
AEDPAS S‘\a')w"re of \im\’(a’r'\ons S ‘\\'\’cﬁ 1S de\%’ne’d*ec{
in Tuetdy v Cacfiee, 1IN S 418 (1986), which
feop\fe,s *M'* ((H\e, f?e’ri’rionef ;mus’r Show fhat the
constitulional ector ‘probably’ fesvlted in the
conviction of one who wAs "actually nnocent,'as
oﬂOoSe.J Yo Sﬂu)\!/rzt \/ U)\\iﬂe\(l Kok US???B (quil?),
which “Made no attempt to {ec,onc;i\e iTs Mmofe
exacxr\‘ng )S)rahéafff of f?rooF with Carfief’s vse of
P(‘O}DEBHY) | c()uhg%in V ?Em‘{i 1WS;5_bq V.S g%% (9016)

I Ave( Hn”ﬁ H’\ES s*anclaré \w&% been ’me)f N ’H’W
Case., GraM(‘-,if\g )r\l’a)f Y basic ’dfg\)‘marﬁ 1S ho)f onl'i
valid bot SOUV\C]) fedsondble ()m"isifs could indeed
89\"@& '{"‘nﬁjf ’ml Pejri'(ion Shou\c{ M\/e been CeSO\vQJ N
2 different mannes, espec‘\a\\{ 1S the District Courd
did noi' even COHS'\ée(‘ 'YY\\( eXCe\?fion a(gfmﬂent

Wof“@,oveﬁ in essence L (;oﬂ"fe.nJ H\ﬁh to
simply dismiss my Fiest petition for writ of
habeds corpus onThe ground that it is untimely
ver the AEDPA's one~Year Statute of limitation —
J_r\wajl 1S, Without even con S'xJe,f“mtj the mMerits
thereof, violates the “suspension”clayse’ s it does
inJeeJ in PF&X'\S SUSPenJ TY\\( {“10,\\)( 1ro halve,’ds CO{‘PDS
vid the imposition of 2 'jﬁm& Hmil(; and This violation

"

(S ho;" ol‘:\f\’ﬁ'e,c‘ b\( H\e, L(Qxcep}ﬁ,om d’éUS@-n



F’of Af}ﬁc‘& i, Se,cjﬁon il , Chvse 1, does ot aFP)‘(
(‘Jtro Asticle 1, Section IX- Clavse TL therein states,
the privilege of the witk of habess corpus shall net
be 8vspended unless when, in case of rebellion of
Nvasion, the publia S'&?@H ’m’dT (eqwi{e '1)f.”Sufe|-{
James Madison and the other Framess Jid not Medn
b't this That the Qrivi\e%f/ of The Wit of habeas
Cotpus cou\d indeed be svspended 41 Some pom)T N
e Foture via 2 fesifichion 'vmpoSaJ b"\( Cong)fess
For an L(evo\vm 3 ?6850'0? In S‘mwa)af Fas\’\ion,
C\Oﬂ*em]o]i-ljre, C\ausam) LDD\‘J\J it be Pfopef Fo(
Coﬂ9f685 to enact an excep)rion H\ere\o{? ?ef\n’d )5 one
thal states thet 4 bill of attainder is permitted if
PefSon ’dCoL\J\feS an essfa)fe, of 8 cerfain Si%e , of
acc;mﬂu\a]les so Much Doe,a\ﬂ'\] ind is convicted
of 2 paf')ﬁc,\)\’a,( Species of travd ? No...

A&‘XV\C\&\_, Seciﬁon R Jeno"res“pgme(s 6@1\\6& to
the, United S‘ra’res,né'\wsf,ﬂ therein 1 maintain is
\)Y\eqvivoca\ ahJ ’Ax‘uoma)ﬁofor H\@ \Qgﬁ\l COY\CQP\— of
the  United States c:ompre_\wenés Fhe three branches
of 80\/erm"me)ﬁ’1 and this law Par)ricv\aﬁlw( I8
Jifec“reJ a)r boH\ lr\he e,X’eo,U)riveJ éan bgis\@ﬁve Branc\wes:
the privilege of The writ of hobeas corpus is an
indispensable fight oranted Yo the people, exercised
V13 the Juéicia] {)o\nef; the powe ¢ which 18 denied
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United States District Court
Eastern District Kentucky

Central Division Lexington

Eric Thomas Noe Petitioner
Vs
Ivan Krow, Warden Respondent

Memorandum of Law
Ancillary to the Issues Raised in

- Petition for Writ of Habeas Corpus -

Introduction

After a two day trial by jury, during which I represented
myself pro'se with co-counsel, and in which there was no defence
presented, on 1-18-17 I was convicted of first degree robbery, for
robbing the chase bank located on Main Streeglin Richmond, KY;
proximately, this same day, I was sentenced to twenty years
imprisonment. This conviction was directly appealed to the Supreme
Court of Kentucky, and was affirmed on 11-22-18- that is, the date
on which the decision became final; subsequently, as my primary
issues are procedural in nature, I submitted a legitimate and
timely Motion to Vacate Judgment Pursuant to RCr 11.42, along with
the apposite Motions for an Evidentiary Hearing and to Proceed In
Forma Pauperis and for Appointment of Counsel on Appeal, wherein I
presented material issues of fact which cannot be determined on
the face of the record, and which, if true, justify relief.

Nevertheless, this motion was merely summarily denied, some four

years later, on 1-11-23, absent a due hearing, and without so much



as a reply; in fact, I have yet to receive a copy of the order of
denial, despite several requests therefor. I was only able to
ascertain that this motion was denied via a copy of my case history
which I received on 2-17-23, i.e., 36 days after the date of entry.
Even so, I directly submitted a Notice of Appeal, i.e., on 2-20-23,
wherein I cited CR 73.02 (d), which allows for a 10 day extension
of the original 10 day time limit to file notice of appeal due to
excusable neglect, claiming excusable neglect as I did not receive
a copy of the order of denial; and have yet to receive a reply
thereto. Moreover, it must be noted that, according to my case
history, this motion was never even properly filed (see last page
of case history attached)- How does a motion which was not filed
get denied? How is the denial of a motion which was not duly filed
legal? Alas, finally, in the name of due diligence and equity, on
4-11-24, 1 submitted a Motion to Vacate Judgment Pursuant to

CR 60.02 Subsection (f), wherein I raised the same issues which I
am herein raising; and once again this motion was simply ignored
and was summarily denied thereby; and I have yet to receive the

first reply thereto.

Also, it must initially be noted that, I was completely unaware
that a co-counsel option- that is, that a hybrid representation
configuration option, was available to defendants in the state of
Kentucky until 7-21-16, the day of my "Faretta Hearing,' when the
trial judge appointed the self-same attorney: Bobby Amburgey, who
was originally my court appointed representation, whom in this
capacity I had endeavored in vain to dismiss on the grounds of a

conflict of interest, to be my co-counsel- accordingly, I directly



objected to this appointment; firstly via oral motion, and as this
was in vain, subsequently via written motion, filed on 8-10-16;
wherein I stated that I desired to proceed pro'se, on my own absent
counsel, but that if compelled to proceed with counsel, to please
replace Bobby Amburgey, as there exists an inherent conflict of
interest between us- in that Bobby Amburgey has cogently
demonstrated to me, on a number of occasions, that he was de facto
a vassal of the prosecution. Nevertheless, this motion was simply
ignored, and I was compelled to proceed as hybrid representation,
against my wish and over my objection- moreover with a hostile
co-counsel who thus proceeded to actively work against me, and

served only to thwart my trial preparation and defence strategy!

In summa, I was unjustly convicted via a sham-trial in which I
was ultimately denied the most basic constitutional right which
our criminal justice system guarantees to every defendant: the
right to present a defence; the manner in which this unfolded was
comprehensive and cumulative, and was primarily the result of
1) prosecutorial misconduct and 2) the denial of my right to

self-representation, per Faretta v California, 422 U.S. 806, 95

S.Ct. 2525 (1975). Further, an objective examination of my case

will cogently reveal that this was not merely incidental, but
rather was in large part by design as the product of the
prosecution and my co-counsel working in concert, precisely in
order to procure an unjust convictionj; and thus that this
fundamental constitutional violation- as it is malicous in nature
and is tantamount to having no trial at all- does indeed rise to

the level of a '"flagrant miscarriage of justice,'" requiring release.



- Law -

On the Denial of my Right to Present a Defence

Per both the United States Constitution, Amendments Six and
Fourteen, and the Kentucky Constitution, Sections Two and Eleven,
the right to present a defence, as the very ground of the
constitutional right to due process of the law, is more fundamental
than any rule of evidence or procedure- '"The right of an accused in
a criminal trial to due process is, in essence, the right to defend

against the state's accusations." Chambers v Mississippi, 410 U.S.

284, 294 (1973).- As therein, above all else, a criminal defendant

is guaranteed a meaningful opportunity to present a complete

defence. Crane v Kentucky, 476 U.S. 683, 690 (1986).

Therefore, in essence, per Holland v Florida, 130 S.Ct. 2549,

177 L.Ed. 2d 130, 560 U.S. 631 (2010) wherein The Court concludes

that "a petitioner is entitled to equitable tolling if he shows

1) that he has been pursuing his rights diligently, and 2) that
some extraordinary circumstance stood in his way and prevented
timely filing;" at 649 noting that, ''the diligence required for
equitable tolling purposes is reasonable diligence... not maximum
feasable diligence-" at 653 As I have been diligently endeavoring
to obtain a state remedy, and have been impeded merely by being
denied access to the courts- I aver that my petition is timely.

For I have been diligently endeavoring to obtain a state remedy for
my issues, especially and most ardently for the patent denial of my
right to self-representation, since my conviction; particularly in
the form of a collateral appeal, as my primary issues are

procedural in nature. However, I have been kept completely in the



dark, constrained in a state of limbo for years, concerning my

post-conviction motions- as I have been unable to obtain a single
reply from the state courts pertaining to any of my post-conviction
motions. Most pertinently, it must be underscored that I have yet
been unable to obtain a copy of the order demying my motion to
vacate judgment, despite several requests therefor- most recently
I submitted a "Motion Requesting a Copy of Order of Judgment" to
the Madison Circuit Court Clerk on 4-11-24 pertaining to said
motion, and have yet to receive a reply thereto- thus I still do
not know the grounds on which my motion was denied! Moreover, most
saliently, as The Court elucidates, 'the Writ of Habeas Corpus
plays a vital role in protecting constitutional rights... the
importance of the Great Writ, the only writ explicitly protected
by the Constitution... counsels hesitancy before interpreting
AEDPA's statutory silence as indicating a congressional intent to
close courthouse doors that a strong equitable claim would
ordinarily keep open;'" at 649 '"that often the exercise of a
court's equity powers... must be made on a case by case basis...
the flexibility inherent in equitable procedure enables courts to
meet new situations that demand equitable intervention, and to
accord all the relief necessary to correct... particular
instances. at 650 As the primary issue I herein raise constitutes
a flagrant basic constitutional violation, federal law affirms that
my petition is apposite and timely in accordance with the
"equitable principles" which govern the Writ of Habeas

Corpus. at 646.



On Prosecutorial Misconduct

Firstly, the prosecution withheld key exculpatory evidence from
me, the defence, in the form of police body camera video footage,
of the police officers who conducted the initial warrantless search
of my apartment, and also of the police officers who later executed
the search warrant at my apartment- As this footage would have
conclusively demonstrated the precise location of the "box-cutter"
as discovered by police in my apartment, which correlates the
box-cutter to the robbery, and thus substantiates the first degree
robbey conviction; and there was no other photographic or video

evidence depicting this produced; moreover I contend that the

box-cutter was in fact not located where police allege.

Also, the prosecution withheld from me the victim in this case,
Carolyn Hisle's, statement to police- This may have been accomplished
by proxy via my co-counsel; as the discovery was always in his
hands, and was never properly made available to me: I rarely got to
inspect it; when I did however I noticed that multiple crime
supplements, including the victim's statement to police, etc.,
were missing. This is an issue which I complained of multiple times,
especially the morning of the first day of trial, when I approached
the bench pretrial and moved to have the trial postponed- Hence
the victim was not subpoenaed, by either the defence or the
prosecution to testify. As the victim's statement speaks greatly in

favor of exonerating me of the first degree robbery charge.

That is, I am essentially asserting a "Brady violation'- As

pursuant to Brady v Maryland, 373 U.S. 83 (1963) the Commonwealth




and or its agents shall provide to the defence any and all

exculpatory evidence or information tending in any way to negate or

mitigate the guilt of the defendant. Tate v Commonwealth, No. 2008-

SC-000205-MR (KY 2009).

For the due process clause of the Fourteenth Amendment affords a
criminal defendant the fundamental right to a fair opportunity to

present a complete defence; Crane v Kentucky, 476 U.S. 683, 690

(1986) and "it is crucial to a defendant's fundamental right to due
process that he be allowed to develop and present any exculpatory
evidence in his own defence, and we reject any alternative that

would imperil that right.'" Mc Gregor v Hines, 995 S.W. 2d 384, 388

(KY 1999). Under Brady the Supreme Court held that 'the suppression

by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to guilt
or punishment, irrespective of the good faith or bad faith of the

prosecution." Brady, 373 U.S. at 87, 83 SCt 1196-97. And, as our

Supreme Court later recognized, the Brady doctrine has been
modified so that it applies '"'regardless of whether or not there

has been a request by the accused.'" Commonwealth v Bussell, 226

S.W. 3d 96, 99 (KY 2007). Moreover, the responsibility Brady and

its progeny places on prosecutors is based upon the obligation of
their offices. "The individual prosecutor has a duty to learn of
any favorable evidence known to the others acting on the
governments behalf in the case, including the police.'" Kyles v
Whitley, 514 437, 438 (1995).

Basically, in summa, '"Brady concerns those cases in which the



government possesses information that the defence does not and the
government's failure to disclose the information deprives the

defendant of a fair trial." Bowling v Commonwealth, KY 80 S.W.

3d 405, 410 (2002). Further, it is clear that Brady places a duty

upon the Commonwealth '"to learn of any favorable evidence known to
the others acting on the government's behalf in this case, including

the police;" Taylor v Commonwealth, KY 63 S.W. 2d 151, 158 (2001)

and that '"the duty on the state, mandated by the due process
clause, to reveal exculpatory evidence is always applicable.'" Key v

Commonwealth, KY 633 S.W. 2d 55, 56 (1982).

Also it must be here noted that the law distinguishes two types
of exculpatory evidence: that which is merely ''‘potentially useful,"

and that which is "material." And per California v Trombetta, 457

U.S. 479 (1984) evidence is duly material if it both possesses an

apparant exculpatory value, and is of such a nature that the
defendant would be unable to obtain comparable evidence by other
reasonably available means. "In such cases, the destruction of
material exculpatory evidence violates due process regardless of

whether the government acted in bad faith." Whittaker v

Commonwealth, No. 2015-CA-000556-MR (KY 2016).

Concerning this case, it is clear that the foresaid police body
camera video footage is appositely constitutionally material, as not
only does this footage constitute key and central evidence- as my
first degree robbery conviction was based on the location of the
box-cutter as discovered by police in my apartment- there was no

other photographic or video evidence dipicting this available.



Therefore, in either case, I contend that this long tenured
prosecution team was well aware of the evidentiary value of this
footage; and further that therefore they knowingly and willfully
withheld this evidence from me, as it is exculpatory in nature!
For- as an additional point of fact which betrays the truth of the
matter- the police preserved, and the prosecution presented at the
suppression hearing held on 10-28-16 in this case, essentially
irrelavent police body camera video footage. Thus why not rather

preserve and present this patently most germane video evidence?

Wherefore, if this footage does in fact depict the box-cutter in
a location other than that in which the police alleged- as indeed I
assert to be the truth- than I most certainly would be exonerated
of the first degree robbery charge; and thus there would be more
than a reasonable probability that, had this footage been disclosed

to me, the result would have been different.

Concerning the victim, Carolyn Hisle's, statement to police, T
contend that this, properly considered, also constitutes duly
material evidence, as the prosecution withholding it from me
impeded my ability to prepare and present a defence- As precedent
dictates, "a cat and mouse game whereby the Commonwealth is
permitted to withhold important information requested by the

accused cannot be countenanced." James v Commonwealth, 482 S.W.

3d 92-94 (KY1972). This includes delaying disclosure of

information to prevent the defence from making informed decisions

about strategy. Grant v Commonwealth, 244 S.W. 3d 39, 43 (KY 2008).

Withholding evidence is prejudicial to a defendant's '"substantial



rights,'" including the right to prepare a meaningful defence- For
had this statement been properly disclosed to me, that is, at an
adequate time before trial, I would have adamantly insisted on
Carolyn Hisle being subpoenaed as a defence witness; adversely, as
it turned out, come the first day of trial, unbeknownst to me, the
victim had not been subpoenaed to testify, neither by the
prosecution nor the defence. Hence the trial concluded absent the
victim's testimony. And as Carolyn Hisle merely briefly stated
that she was neither "threatened" nor did she see a weapon, and
thus would have most assuredly testified accordingly, this statement
per se may have sufficed to acquit me of the first degree robbery

charge.

Further, I assert that the prosecution colluded with my
co-counsel, Bobby Amburgey, in order to deprive me of this
valuable defence witness; and that this is something which I can
prove via an evidentiary hearing, questioning Bobby Amburgey
pertaining to this matter. As, despite the fact that I declared in
open court multiple times that I did not want my co-counsel
involved in either negotiations or discussions with the
prosecution concerning my case, in addition to making this clear
to him in private- as firstly we were on hostile terms; hence my
motion to dismiss Bobby Amburgey as counsel filed on 8-10-16,
which went unanswered!- on the morning of trial, before the trial
commenced, he approached me and admitted that he had participated
in a pretrial conference with the prosecution concerning the
victim's testimony- i.e., without my knowledge and against my

wish- wherein he agreed with the prosecution that it would be best

10



to forego the victim's testimony and thus to rescind her subpoena-
whereby he acted in direct opposition to my request and adverse to
my defence strategy; as he knew that I was going to utilize an
affirmative defence, and in this regard that I was relying on Lhe
victim's testimony: For during a pretrial hearing the trial judge
instructed me to supply my co-counsel a list of the defence
witnesses, if any, that I wanted to subpoena- as this was his duty-
to which I directly supplied him a list containing four defence
witnesses: three character witnesses, professors that I had worked
with at EKU, and the victim, Carolyn Hisle... My co-counsel was
utterly remiss in this duty: For as of 9am the morning of trial,
he had not subpoenaed a single witness! Hence the trial ultimately

concluded absent a defence!

And as our Supreme Court reprises, ''the objectives underlying
the right to proceed pro se may be undermined by unsolicited...

participation by standby counsel...” The United States Supreme
Court has thereto imposed two restrictions: "First, the pro se
defendant is entitled to actual control over the case he chooses
to present to the jury. This is the core of the Faretta right. If
standby counsel's participation over the defendant's objection
effectively allows counsel to make or substantially interfere with
any significant tactical decisions, or to control the questioning

of witnesses, or to speak instead of the defendant on any matter

of importance, the Faretta right is eroded." Allen v Commonwealth,

410 S.W. 3d 125 (KY 2013).

11



Thus, as my co-counsel made a tactical decision which affected
the trial process and ultimately led to the deprivation of a
valuable, key, defence witness, not only was this a consequence of
prosecutorial misconduct, it was a violation of my right to self-

representation.

In addition, most detrimentally, the prosecution egregiously
and maliciously monitored the whole of my communications- my phone
calls, email, and visits- from the time of my arrest until the
commencement of my trial; especially as I was acting as my own
attorney, this should not have been countenanced (see motion to
prevent prosecution from monitoring phone calls)- As saliently
this is tantamount to one attorney in a case being granted the
special privilege of being able to monitor the whole of their
opposing attorney's communications. This intrusion betrayed both
my trial preparation and defence strategy; and led to the
prosecution taking steps to actively impede me; most pertinently,
this led to the prosecution colluding with my co-counsel in order
to deprive me of two crucial defence witnesses, and of my brother's

faithful support.

Concerning federal law- foremost, in our criminal justice system
a defendant's constitutional right to a fair trial is paramount and

indispensable.

"Truth, Lord Eldon said, is best discovered by powerful

statements on both sides of the question. This dictum describes

the unique strength of our system of criminal justice. The very

12



premise of our adversary system of criminal justice is that partisan
advocacy on both sides of a case will best promote the ultimate

objective..." United States v Cronic, 466 U.S. 648, 104 S.Ct. 2039,

80 L.Ed. 2d 657 (1984).

"In a long line of cases that includes Powell v Alabama, 287,

U.S. 45, 53 s.Ct. 55, 77 L.Ed. 158 (1932), Johnson v Zerbst, 304

U.S. 458 58 S.Ct. 1019, 82 L.Ed. 1461 (1938), and Gideon v

Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed. 2d 799 (1963), this

Court has recognized that the Sixth Amendment right to counsel
exists, and is needed, in order to protect the fundamental right to
a fair trial... a fair trial is one in which evidence subject to
adversarial testing is presented to an impartial tribunal for
resolution of issues defined in advance of the proceeding."

Strickland v Washington, 466 U.S. 668, S.Ct. 2052, 80 L.Ed. 2d

674 (1984).

Per the Sixth Amendment a defendant in a state criminal trial
has an independent constitutional right of self-representation, and
he may proceed to defend himself without counsel when he
voluntarily and intelligently elects to do so- Conjointly, in its
essence, ''the Sixth Amendment includes a compact statement of the
rights necessary to a full defence... Because these rights are
basic to our adversary system of criminal justice, they are part of
due process of law that is guaranteed by the Fourteenth Amendment
to defendants in the criminal courts of the states, which, when
taken together, guarantee that a criminal charge may be answered in

a manner now considered fundamental to the fair administration of

1%



American justice.'" Faretta v California, 422 U.S. 806, 95 S.Ct. 2525

(1975).

Wherefore, as our criminal justice system is built upon the
foundation of "Truth" and the trial process revolves around the

' the veracity and merit of my claim

first principle of '"fairness,'
here should be affirmed without further ado- as the prodigious

advantage which this intrusion yielded the prosecution is manifest!

Nevertheless, in the name of assiduity, to speak more
technically as to the law, as the United States Supreme Court
decrees, "once a defendant's right to counsel has attached,
government intrusion into the attorney-client relationship
violates the Sixth Amendment if the defendant can show that there
is a realistic possibility he was prejudiced by that intrusion.
Most pertinently, the law outlines four factors relavent to the
determination of whether the defendant suffered injury from the
intrusion: 1) Whether the government purposely intruded... 2)
Whether any evidence offered at trial was obtained directly or
indirectly from the intrusion; 3) Whether the prosecutor obtained
any details of the defendant's trial preparation or defence
strategy; 4) Whether the overheard conversations had been used in
any other way to the substantial detriment of the defendant."

Weatherford v Bursey, 429 U.S. 545 550-51 (1977).

Firstly, I must underscore the fact that I was in the unique
position of being both the attorney and the client in my case.

Therefore, the government intruding into my communications whilst I

14



am discussing trial preparation and defence strategy, with an
assistant who is providing me with both research and investigatory
information- especially after they had discovered that I am
discussing such, and even more, after I had duly protested in open
court against this injury, as it was indeed impeding my ability to
prepare and present a defence- constitutes a gross, ultimately
fatal, and base violation of due process of law; one which is
patently inimical to the first principle of fundamental fairness

in the trial process.

To return to the factors outlined under Weatherford v Bursey,

for point of clarification and summation- Foremost, the government
did purposely intrude: this fact is manifest and without question;
as both the prosecution and trial court affirm; hence my motion to
prevent the prosecution from monitoring my phone calls, "as I am
representing myself in this case, and this is hindering my ability
to prepare and present a defence.'" Further, and most brazenly, did
the prosecution intrude, and continued to intrude, with the primary
and express object of obtaining information pertaining to both my
trial preparation and defence strategy; hence once again my motion
to prevent the prosecution from monitoring my phone calls. For the
prosecution continually implemented measures to impede me at every
step, in accordance with my trial preparation and defence strategy,
as discussed on the phone- In any case, the prosecution positively
obtained information pertaining to both my trial preparation and
defence strategy, via monitoring my phone calls whilst I was

acting as my own attorney; this is most cogently evidenced by the

recordings of these phone calls, which were in the possession of

15



the prosecution, and in which I discussed such; and thereto, in

turn, the prosecution responded accordingly, in order to hinder me:

The prosecution was thereby able to ascertain that my brother
was not only a potential defence witness, but even more, that he
was basically an auxiliary and lieutenant for me, performing both
valuable research and assisting with investigation: As a potential
defence witness, he had stated to me, via the phone, that he was
willing to testify as to the nature of my being in possession of a
box-cutter, as he knew that I did much work as a painter on the
side- and that thus I always kept a box-cutter in the closet,
precisely where the police actually discovered it- as a box-cutter
is an essential tool for a painter. The research/investigation that

he was conducting for me was sundry and comprehensive.

Accordingly, once my right to self-representation attached, I
submitted a motion to prevent the prosecution from monitoring my
phone calls, as this was preventing me as a pro se defendant from
preparing a defence- A hearing was held on this motion, wherein the
trial judge, acknowledging the value of my brother's assistance to
my defence, although he did not grant me this motion, in lieu
thereof, granted me access to the law library located in the
courthouse, and whilst there, contact visits with my brother; as
this would afford us due privacy in order to discuss my case and
prepare for trial. However, I never received the first visit; as
the prosecutions response was in praxis an abuse of subpoena power-
that is, the prosecution directly subpoenaed my brother to be a

witness for the prosecution, on specious grounds, thereby

16



effectively cancelling the visits and nullifying the trial court's

decree, which was fatal to my defence; hence my motion the morning
of the first day of trial in which I approached the bench pretrial
and moved to have the trial postponed, as I was utterly unprepared

for trial...

As, succinctly, the United States Supreme Court holds "that a
defendant has a constitutionally protected right to represent
himself in a criminal trial... that the Confrontation Clause of
the Sixth Amendment gives the accused a right to be present at all
stages of the proceedings where fundamental fairness might be

thwarted by his absence;" Faretta v California, 422 U.S. 95 at 816

that "the compulsory process clause grants a defendant the right
to offer the testimony of favorable witnesses and to compell their

attendance at trial;" Washington v Texas, 388 U.S. 14, 19 (1967)

appositely noting that "a prosecutor's contact with potential
defence witnesses may impede the defendant's exercise of his

compulsory process rights;" Chambers v Mississippi, 410 U.S. 284

(1973) and that "subpoenas may not be used for any purpose except
to command the attendance of the witness and production of
documentary or other tangible evidence at a disposition, hearing,
or trial; moreover, concluding that "a state cannot rigidly apply
otherwise valid rules if their application to a specific case
would abridge the defendant's compulsory process rights." Taylor v
Illinois, 434 U.S. 400 (1988).
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To conclusively illustrate my assertion that this was in fact
an abuse of subpoena power, and moreover, that the deprivation of
my brother's valuable assistance and faithful support was
accomplished via the prosecution and my co-counsel working in
concert, it must be underscored that: the prosecution did in truth
brazenly respond to the trial court's decree granting me contact
visits with my brother by directly subpoenaing my brother to be a
witness for the prosecution, on specious grounds, thereby
effectively nullifying this decree; that this was accomplished
absent a due hearing and without notifying either me or my brother
of the cancelation; that although there was no due hearing, there
was rather an illegal ex parte hearing, held on this matter,
wherein my co-counsel stood in for me, without my knowledge, and
without notifying me of either the hearing itself, or of the
outcome; that, as my co-counsel later admitted to me, although he
was thus aware that these contact visits had been cancelled days in
advance of our first scheduled visit, which he himself had
scheduled per the judge's order, and as he was in contact with my
brother, not only did he not contact my brother to inform him of
the cancelation, but rather he contacted him in order to prompt him
to take a day off of work and show up at the courthouse the morning
of our first scheduled visit; that both my brother and I showed up
at the courthouse the morning of our first scheduled visit, duly
expecting a law library contact visit per the trial court decree-
only to learn then that these visits had been cancelled: I learned

of the cancelation via a sheriff deputy whilst I was sitting in the

law library awaiting the arrival of my brother; my brother was
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stopped by a sheriff deputy in the parking lot of the courthouse
who firstly issued him a subpoena to be a witness for the
prosecution, and then informed him that our visit had been
cancelled- Therefore, most saliently, my co-counsel led my brother

into an ambush at the behest of the prosecution!

Lastly, to highlight the substance of the injustice, and speak

to the heart of the issue, as Arthur v Commonwealth, 307 S.W. 2d

182 (KY 1957). reprises, "the interest of the Commonwealth in a

criminal prosecution is not that it shall win a case but that
justice shall be done. The decisions of this court provide abundant
support of this principle. We have many times declared that there
rests upon prosecuting attorneys the obligation to deal fairly

with the accused and to recognize his legal rights as well as the
rights of the Commonwealth, and that these public officials should

see that the truth is disclosed and justice shall prevail."

For I do not understand why our criminal justice system has
come to so heavily favor the prosecution over and above the
defence? Is this deference given to the whim of the majority, in
the name of safety above all else, above liberty even?... in
American society? Where, as James Beck intimates, we believe not
in the sovereignty of the state, nor in the sovereignty of the
people, but rather extol and maintain the dignity of the
individual; and thus exalt, optimo jure, the inalienable rights of

Life, Liberty, and the pursuit of Happiness, as the true palladium

of a Just and Free-Society The Constitution of the United States,
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Project Gutenberg (2003).- Do we now apply the converse logic,

which is inimical to both the spirit which underlies our
Constitution and the 'bedrock, axiomatic and elementary, principle
whose enforcement lies at the foundation of the administration of
our criminal law'- and rather hold as a fundamental value

determination that it is far worse to let a guilty person go free

than to convict an innocent person? In re Winship, 397 U.S. 358,

90 S.Ct. 1068 (1970).

Wherefore, in essence, my right to due process of the law under
the Sixth and Fourteenth Amendments to the United States
Constitution and Sections Iwo and Eleven of the Kentucky

Constitution was violated by the use of illegal methods by the
prosecution in order to procure an unjust conviction- Most gravely,
my motion to prevent the prosecution from monitoring my phone
calls, on the ground that this was impeding my ability as a pro se
defendant to prepare and present a defence, should have been
granted in the name of the first principle of fundamental fairness
in the trial process; as allowing the prosecution to monitor my
phone calls whilst I was discussing trial preparation and defence
strategy- which due to the cancelation of the contact visits with
my brother, I had no choice but to discuss on the phone- patently
advantaged the prosecution and was per se ultimately fatal to my

defence.
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On the Denial of my Right to Self Representation

The other substantial issue which thus contributed most
effectually to the deprivation of my fundamental constitutional
right to present a defence was in praxis the denial of my right to
self-representation- that is, I contend that the denial of my
right to self-representation was not merely incidental, but was
rather by design as the product of the prosecution and my
co-counsel working in concert with the object of impeding my

defence.

Other than for the reasons as intimated above: that the
prosecution maliciously monitored the whole of my trial
preparation communications; that my co-counsel colluded with the
prosecution in order to deprive me of my brother's valuable
assistance and faithful support, via standing in for me during an
illegal ex parte hearing concerning the cancelation of the contact
visits with my brother, wherefore he led my brother into an ambush
at the behest of the prosecution in which he was issued a subpoena
to be a witness for the prosecution; that he colluded with the
prosecution in order to deprive me of the victim, Carolyn Hisle's,
testimony, via withholding and concealing from me her statement to
police- as the discovery was always in his hands and was never
properly made available to me; that he stood in for me during a
conference pertaining to her testifying; that he participated in
both discussions and negotiations with the prosecution concerning

my case, thereby exercising control of vital points of defence

strategy without my knowledge, despite my objection- I was
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primarily denied my right to self-representation as I was compelled
to proceed in a hybrid representation configuration, that is, with

a co-counsel, against my wish and over my objection. But further,
not only was I compelled to proceed with a co-counsel over my
objection, I was compelled to proceed with a hostile co-counsel,

one which by the time my trial commenced we were not even on talking
terms, as there existed an inherent conflict of interest between us,

in that my co-counsel was de facto a vassal of the prosecution.

In the precedential case the Court rejected the notion that the
state can compel a defendant to accept a lawyer he does not want.

In the words of the Court:

"The value of state-appointed counsel was not unappreciated by
the Founders, yet the notion of compulsory counsel was utterly
foreign to them. And whatever else may be said of those who wrote
the Bill of Rights, surely there can be no doubt that they
understood the inestimable worth of free choice." Faretta v

California, 422 U.S. 95 at 833.

Owing to the fact that, properly speaking, 'due process of law,"
in the United States of America, means that there are certain
fundamental principles of liberty, not defined or even enumerated
in the Constitution, but having their sanction in the free and
enlightened conscience of just individuals, and that no individual
can be deprived of life, liberty, or property, except in conformity

with these fundamental decencies of liberty.

22



Thus, most seminally, the primary object of the Bill of Rights
is to maintain the autonomy and dignity of the individual; and
indispensable to this is the exercise of individual and voluntary,
free choice, in accordance with this overarching moral imperative-

The Constitution of the United States, Project Gutenberg (2003)

and it is in this vein that the Court continues to explain:

"To force a lawyer on a defendant can only lead him to believe
that the law contrives against him. Moreover, it is not
inconceivable that in some rare instances, the defendant might in
fact present his case more effectively by conducting his own
defence. Personal liberties are not rooted in the law of averages.
The right to defend is personal. The defendant, and not his lawyer
or the State, will bear the personal consequences of a conviction.
It is the defendant, therefore, who must be free personally to
decide whether in his particular case counsel is to his advantage.
And although he may conduct his own defence ultimately to his own
detriment, his choice must be honored out of that respect for the
individual which is the lifeblood of the law." Faretta v

California, 422 U.S. 95 at 834.

In concurrence, and in a case perhaps even more pertinent to

mine, Wake v Barker, 514 S.W. 2d 692 (KY 1974) maintains that "a

salient aspect of the pro se right... is directed to considerations
distinct from the objective of achieving what would be the best

result in the litigation from a lawyer's point of view. As the

Supreme Court said in Adams v United States ex rel. McCann, supra,
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317 U.S. 269, 87, 268 (1942), the 'right to dispence with a

lawyer's help... rests on considerations that go to the substance
of an accused's position before the law.' It is designed to
safeguard the dignity and autonomy of those whose circumstances or
activities have thrust them involuntarily into the criminal
process. An accused has a fundamental right to confront his
accusers and his 'country,' to present himself and his position to
the jury not merely, as a witness or through a 'mouthpiece,' but

as a man on trial who elects to plead his own cause. He is not
obliged to seek what counsel would record as a victory but what he
sees as tantamount to condemnation or doubt rather than
vindication. A defendant has the moral right to stand alone in his
hour of trial. The denial of that right is not to be redeemed
through the prior estimate of someone else that the practical
position of the defendant will be enhanced through representation
by another, or the subsequent conclusion that the defendant's
practical position has not been disadvantaged... Even if the
defendant will likely lose the case anyway, he has the right- as
he suffers whatever consequences there may be... to the knowledge
that in our free society, devoted to the ideal of individual worth,
he was not deprived of his free will to make his own choice, in his

hour of trial, to handle his own case."

Therefore, accordingly concluding '"that an accused who has made
a valid waiver of counsel has a right, if his waiver so indicates,
to proceed to trial without counsel being in any way associated

with him." at 695.
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Even if my being compelled to proceed with co-counsel over my
objection is to be countenanced, my being compelled to proceed,
particularly with a hostile co-counsel, one that I objected to via
written motion- wherein I claimed a conflict of interest, in that
in my estimation he was de facto a member of the prosecution team-

most certainly should not...

As I made my objection to proceeding with counsel palpably
clear, not only by protesting several times in open court, but as
this was in vain, more validly, via written motion, filed on
8-10-16- wherein I stated that I desired to proceed pro'se, on my
own absent counsel, but that if compelled to proceed with counsel,
to please replace Bobby Amburgey, as there exists an inherent
conflict of interest between us- in that Bobby Amburgey had
demonstrated to me on a number of occasions that he was de facto a
member of the prosecution team: The fact that Bobby Amburgey had
cogently demonstrated this to me, was the catalyst which prompted
me to move to represent myself- as there existed no other viable
option; and as I had recently graduated magna cum laude with a BA
in philosophy, and thus have some experience in both rhetoric and
public speaking, I concluded that I would thereby have at least
semi-capable, and what is most important, genuine and interested,
representation. That is, I firstly moved to represent myself
precisely in order to dispence with having this, in my estimation,
vassal of the prosecution attached to me as counsel- However, I
was frustrated in my desire, and expectation as an American Free

Citizen- who thus to my understanding has the fundamental moral
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and constitutional right to stand alone in his hour of trial- and
was rather compelled to proceed with this self-same vassal of the

prosecution attached to me as co-counsel.

Therefore, I was essentially denied my fundamental
constitutional right to self-representation as I was compelled to
proceed with a hostile co~-counsel- one in which there existed an
inherent conflict of interest between us, in that my co-counsel
was rather representing the prosecution's interest- who thus
proceeded to actively work against me and served only to thwart my
trial preparation and defence strategy. Furthermore, and more
saliently, as i elected to represent myself in large part for a
moral reason, in order to take a particular moral stand- for I had
a genuine position and proper defence which I wanted to present to
the jury, one which could only be duly accomplished via me standing
alone, with the ability to handle my own defence- my co-counsel,
especially as he was a tool of the prosecution, undermined,

corrupted, and ultimately destroyed my position!

Conclusion

In fine, I appeal to "Truth,'" "Honor," and "Integrity.'" For if

these cardinal human values are properly acknowledged, my petition
will be granted; as my basic assertion- that I was convicted via a
sham-trial in which I was denied my most fundamental
constitutional right to present a defence- is manifest. That is,
it is patently obvious that my trial was completely one-sided, in

that there was no defence presented; further, that this was not
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merely incidental and was due to no great fault of my own, but was
rather by design as the product of the prosecution and my
co-counsel working in concert: In brief, contrary to my
expectation, and in most ignoble fashion, was I consequently not
only deprived of my free will to make my own choice, in my hour of
trial, to handle my own case, I was in esse detained, muted, and

summarily convicted.

WHEREFORE, I beseech this honorable court, as a natural born
citzen of the United States of America, to do both the ethically
and legally apposite thing, and grant my petition for release- as I
am being illegally held prisoner in the state of Kentucky in
violation of the United States Constitution, Amendments Five, Six,
and Fourteen, according to which I am a victim of undue summary
justice.

Sincerely Submitted,
Eric Thomas Noe, Pro'se
Little Sandy Correctional Complex

505 Prison Connector

Sandy Hook, KY 4121321@

¥
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