
NO. ____________________ 

 

IN THE SUPREME COURT OF THE UNITES STATES 

_________________________________________________ 

 

JASON DIAZ 

 

vs. 

 

THE STATE OF TEXAS 

________________________________________________ 

 

APPLICATION FOR AN EXTENSION OF TIME 

TO FILE A PETITION FOR WRIT OF CERTIORARI 

_______________________________________________ 

 

 

 To the Honorable Samuel A. Alito, Jr., Associate Justice of the Supreme Court 

of the United States and Circuit Justice for the Fifth Circuit: 

1. Pursuant to Supreme Court Rule 13.5, Petitioner Jason Diaz respectfully 

requests a 60-day extension of time, until May 15, 2026, within which to file a 

petition for writ of certiorari. The United States District Court for the Southern 

District of Texas – Houston Division denied Diaz’ habeas corpus petition (28 U.S.C. 

§2254) on April 15, 2025, and the United States Court of Appeals for the Fifth 

Circuit denied Petitioner’s motion for certificate of appealability on October 27, 

2025. The Fifth Circuit then denied a petition for rehearing en banc on December 

16, 2025. The orders denying relief are attached. This Court has jurisdiction under 

28 U.S.C. § 1257. 



2. Absent an extension, a petition for writ of certiorari would be due on March 

16, 2026. See U.S.S.Ct.R 13.1. This application is being filed more than 10 days in 

advance of that date, and no prior application has been made in this case. During the 

past 45 days, undersigned counsel’s calendar has been extraordinarily busy; in 

addition to his normal caseload, counsel conducted an evidentiary hearing on a post-

conviction application for writ of habeas corpus in Bexar County, Texas, in Ex parte 

Navarro-Depaz, No. DC2018CR13056 in the 437th Judicial District Court on 

January 23, 2026, and an oral argument in Leyva v. State, No. 14-24-00960-CR in 

the 14th Court of Appeals on January 29, 2026. Further, the requested extension is 

necessary because undersigned counsel has not yet received Petitioner’s signed in 

forma pauperis oath. Petitioner is currently incarcerated in the Texas Department of 

Criminal Justice, where sending/receiving legal mail is often delayed due to 

administrative issues. 

3. This case raises a critical question concerning the Sixth Amendment’s 

guarantee of effective assistance of counsel. Trial Counsel advised Petitioner to 

speak to investigators about his alleged illegal drug use and sexual conduct with a 

minor while Trial Counsel was actively representing Petitioner in post-indictment 

probation revocation proceedings at the time of the police interview, and this 

unreasonable advice directly resulted in Petitioner being charged with a first-degree 

felony (aggravated sexual assault of a child). However, the lower courts denied 



Petitioner’s ineffective assistance of claim, reasoning that Petitioner’s constitutional 

right to effective assistance of counsel had not yet attached to the first-degree felony 

because he had not been formally charged with that crime at the time of the police 

interview. The lower courts’ ruling has led to the absurd result that the State could 

not use the evidence from the police interview against Petitioner at his probation 

revocation proceedings (due to receiving ineffective assistance of counsel at the 

interview with respect to these charges), but it could use the evidence to prosecute a 

new, higher charge due to the loophole that Petitioner was not yet entitled to effective 

assistance with respect to that criminal charge. 

4. Undersigned counsel requires additional time to draft the petition with respect 

to this novel, complex legal issue. Further, Petitioner cannot file the petition until 

his motion to proceed in forma pauperis is prepared, and this motion requires 

Petitioner’s signed oath of indigency. Undersigned counsel is rendering discounted 

legal services on the petition for writ of certioriari, and Petitioner has not paid for 

any legal services. 

5. Wherefore, Petitioner respectfully requests that an order be entered extending 

the time to file a petition for writ of certiorari to Friday, May 15, 2026. 

Dated: March 4, 2026. 

 

 



Respectfully submitted, 

    

 /s/ Christopher M. Perri___ 

Christopher M. Perri 

1304 Nueces St. 

Austin, Texas 78701 

Phone: (512) 269-0260 

Fax: (512) 675-6186 

chris@chrisperrilaw.com 

State Bar No. 24047769  

COUNSEL FOR PETITIONER  

JASON DIAZ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 
ATTACHMENTS 

 
1. U.S. District Court’s Order Denying Relief 

 
2. Fifth Circuit’s Order Denying Motion for Certificate of 

Appealability 
 

3. Fifth Circuit’s Order Denying Petition for En Banc Rehearing 



United States District Court
Southern District of Texas

ENTERED
April 17, 2025

Nathan Ochsner, Clerk
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United States Court of Appeals 

for the Fifth Circuit 
____________ 

 
No. 25-20192 

____________ 
 

Jason Diaz,  
 

Petitioner—Appellant, 
 

versus 
 
Eric Guerrero, Director, Texas Department of Criminal Justice, 
Correctional Institutions Division,  
 

Respondent—Appellee. 
______________________________ 

 
Application for Certificate of Appealability 

the United States District Court  
for the Southern District of Texas 

USDC No. 4:23-CV-1614 
______________________________ 

 
ORDER: 

Jason Diaz, Texas prisoner # 02319295, seeks a certificate of 

appealability (COA) to appeal the denial of his 28 U.S.C. § 2254 application 

challenging his conviction for aggravated sexual assault of a child under the 

age of 14.  He argued in the application that his defense counsel was 

ineffective for (i) advising him, while representing him in post-indictment 

revocation proceedings for prior offenses, to speak to investigators in August 

2019 regarding this offense without first discussing the facts of the case with 

him, advising him of his right to remain silent, or explaining the elements of 

United States Court of Appeals 
Fifth Circuit 

FILED 
October 27, 2025 

 

Lyle W. Cayce 
Clerk 
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the offense (Claim 1); and (ii) subsequently failing to obtain a plea offer from 

the state and advising him that he would likely be sentenced to probation if 

he pleaded guilty (Claim 2). 

Represented by counsel, Diaz now renews his Claim 1 argument.  His 

COA motion and brief do not challenge the district court’s determinations 

as to Claim 2 that his guilty plea was knowing, voluntary, and intelligent and 

that defense counsel did not perform ineffectively regarding his plea.  They 

also do not address the district court’s determination as to Claim 1 that his 

knowing, voluntary, and intelligent guilty plea waived his claim that trial 

counsel performed ineffectively with regard to the August 2019 interview.  

See Smith v. Estelle, 711 F.2d 677, 682 (5th Cir. 1983).  Because Diaz has failed 

to brief these issues, he has abandoned any challenge to the bases for the 

district court’s decision.  See Hughes v. Johnson, 191 F.3d 607, 613 (5th Cir. 

1999); Brinkmann v. Dallas Cnty. Deputy Sheriff Abner, 813 F.2d 744, 748 (5th 

Cir. 1987); see also Beasley v. McCotter, 798 F.2d 116, 118 (5th Cir. 1986). 

Diaz has thus failed to show that “reasonable jurists would find the 

district court’s assessment of the constitutional claims debatable or wrong.”  

Slack v. McDaniel, 529 U.S. 473, 484 (2000); see 28 U.S.C. § 2253(c)(2).  

Accordingly, his motion for a COA is DENIED. 

Leslie H. Southwick       

___________________________ 

     Leslie H. Southwick 
     United States Circuit Judge 
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United States Court of Appeals 
for the Fifth Circuit

_____________ 
 

No. 25-20192 
_____________ 

 
Jason Diaz, 
 

Petitioner—Appellant, 
 

versus 
 
Eric Guerrero, Director, Texas Department of Criminal Justice, 
Correctional Institutions Division, 
 

Respondent—Appellee. 
________________________________ 

 
Appeal from the United States District Court 

for the Southern District of Texas 
USDC No. 4:23-CV-1614  

________________________________ 
 

ON PETITION FOR REHEARING EN BANC 
 

UNPUBLISHED ORDER 
 
Before Southwick, Circuit Judge. 

Per Curiam: 

Treating the petition for rehearing en banc as a motion for 

reconsideration (5th Cir. R.40 I.O.P.), the motion for reconsideration 

is DENIED.  Because no member of the panel or judge in regular active 

service requested that the court be polled on rehearing en banc (Fed. R. 

United States Court of Appeals 
Fifth Circuit 

FILED 
December 16, 2025 

 

Lyle W. Cayce 
Clerk 
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App. P.40 and 5th Cir. R.40), the petition for rehearing en banc is 

DENIED. 
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