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1
QUESTIONS PRESENTED

This Court ruled in Ramos v. Louisiana, 590 U.S.
83, 89-90 (2020) that non-unanimous criminal ver-
dicts are unconstitutional. The question presented is
whether that holding extends to courts-martial?
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INTRODUCTION

Servicemembers like Mr. Livingston are not second-
class citizens. “When we assumed the soldier, we did
not lay aside the citizen. . ..” George Washington, Ad-
dress to the New York Provincial Congress, June 26,
1775. Following this Court’s decision in United States
v. Ramos, courts-martial are now the only criminal
courts deriving authority from the United States
which deliver non-unanimous verdicts. U. S. 83 (2020).
This Court should extend its holding in Ramos to
courts-martial because it identified jury unanimity as
“fundamental to the American scheme of justice,” Ra-
mos, 590 U.S. at 93, a scheme of justice whose protec-
tions undoubtably include Servicemembers.

OPINIONS BELOW

The Tenth Circuit’s opinion is reproduced in the Ap-
pendix at App.1-12. The District of Kansas’s decision
1s reproduced in the Appendix at App. 14-22. The
Army Court of Criminal Appeals’ opinion is repro-
duced in the Appendix at App. 23-43.

JURISDICTION

The Tenth Circuit’s decision was entered on October
3, 2025. The Tenth Circuit denied rehearing on No-
vember 18, 2025. This Court has jurisdiction under 28
U. S. C. §1254(1).
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STATUTORY PROVISIONS INVOLVED

The Fifth Amendment provides that “[n]Jo person
shall... be deprived of life, liberty, or property, without
due process of law.” U.S.Const., Amdt. V.

The Sixth Amendment provides that “[i]n all crimi-
nal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury....”
U.S.Const., Amdt. VI.

Article III of the Constitution provides that “[t]he
Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury...” U.S.Const., Art III, § 2.

The Uniform Code of Military Justice provides that
“No person may be convicted of an offense in a general
or special court-martial, other than...in a court-mar-
tial with members under section 816 of this title (arti-
cle 16), by the concurrence of at least three-fourths of
the members present when the vote is taken.” 10 U. S.
C. §852 (2024).

STATEMENT OF THE CASE

On August 1, 2019, a panel of officer members con-
victed Mr. Livingston, contrary to his pleas, of rape,
sexual assault (two specifications), aggravated sexual
contact, assault consummated by a battery (two spec-
ifications), assault upon a commissioned officer (six
specifications, including the three to which appellant
pled guilty to assault consummated by a battery), con-
duct unbecoming an officer and a gentleman (three
specifications), and obstructing justice, in violation of
Articles 120, 128, 133, and 134, UCMJ. App. 24. The
military judge dismissed the conviction for sexual as-
sault in Specification 1 of Additional Charge IV con-
tingent upon the conviction for rape by unlawful force
in Specification 2 of Additional Charge IV surviving
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appellate review. Ibid. Mr. Livingston pled guilty to
willful disobedience of a superior commissioned officer,
making a false official statement, conduct unbecoming
an officer and a gentleman, and obstructing justice, in
violation of Articles 90, 107, 133, and 134, Uniform
Code of Military Justice [UCMJ], 10 U. S. C. §§ 890,
907, 933, and 934. Ibid. Mr. Livingston also pled
guilty to three specifications of assault consummated
by a battery, each as a lesser-included offense of three
charged specifications of assault upon a commissioned
officer, in violation of Article 128, UCMJ, 10 U. S. C.
§928. Ibid.

The officer panel sentenced appellant to a dismissal,
confinement for seventeen years, forfeiture of all pay
and allowances, and a reprimand. Ibid. The convening
authority approved the adjudged sentence. Ibid.

On March 8, 2022, the Army Court of Criminal Ap-
peals [ACCA] addressed two of Petitioner’s eight as-
signed errors. App.23-43. ACCA concluded that the
military judge’s error in declining to instruct on self-
defense was not harmless beyond a reasonable doubt,
set aside and dismissed Specification 1 of Charge II,
affirmed the remaining findings, affirmed confine-
ment for sixteen years and eleven months, and other-
wise affirmed the sentence. App. 34.

The Court of Appeals for the Armed Forces [CAAF]
declined to grant review following review of his case
by the Army Court of Criminal Appeals. United States
v. Livingston, 81 M. J. 303 (CAAF 2021) (e-journal en-
try). Following that decision, Mr. Livingston ex-
hausted his military remedies.

On dJuly 6, 2023, Mr. Livingston petitioned the
United States District Court for the District of Kansas
for a writ of habeas corpus, alleging, inter alia, that
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the court-martial that tried him reached non-unani-
mous findings in violation of the Constitution. On July
8, 2024, the district court denied the requested writ to
Mr. Livingston. App. 14-22.

On August 29, 2024, Mr. Livingston filed notice of
appeal with the Tenth Circuit Court of Appeals. On
October 3, 2025, the Tenth Circuit issued its decision,
declining to grant to Mr. Livingston relief. App. 1-13.
On November 18, 2025, that court declined to grant
rehearing and reconsider its decision. App. 14.

REASONS FOR GRANTING THE PETITION

This Court should grant review of Mr. Livingston’s
petition because this court should address the applica-
bility of this Court’s decision in Ramos to courts-mar-
tial. Additionally, this court should clarify its “full and
fair” consideration jurisprudence relative to the
standard of review Article III courts apply when re-
viewing courts-martial findings. Burns v. Wilson, 346
U. S. 137 (1953).
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I1. Ramos imposes a due process
requirement for panel unanimity

The Framers did not give Congress unlimited power
over what is now termed “military justice.” Their com-
plaints against the British Sovereign included that
“He has affected to render the military independent,
of, and superior to the civil power.” Declaration of In-
dependence (1776). Although Congress has significant
authority in the realm of military discipline, that au-
thority is not “superior” to the due process require-
ment contained in the highest civilian power, the Con-
stitution.

“As a matter of due process, [the] jury-unanimity
rule is incorporated to state criminal proceedings in
the same way that it applies to federal ones because it
1s “fundamental to the American scheme of justice.”
Ramos, 590 U. S. at 93.

Article 52(a)(3), UCMJ, 10 U. S. C. §852(a)(3) pro-
vides for non-unanimous findings. It requires only
“the concurrence of at least three-fourths of the mem-
bers present when the vote is taken.” Courts-martial
panels are already smaller than civilian juries. They
ordinarily consist of eight members in a general court-
martial and four members in a special court-martial.
Article 16(b)(1), (c)(1), UCMJ, 10 U. S. C. §816(b)(1),
(c)(1). However, “[a]fter impanelment, as a result of
excusals, [a general-court martial panel] could be re-
duced to no fewer than six members.” Dept of the
Army Pamphlet 27-9, Military Judges’ Benchbook
(Feb. 29, 2020) [Benchbook], para. 2-1-3. Therefore, in
cases of a six member court, it is possible for only five
of six members to determine the fate of a Servicemem-
ber like Appellant. Such a proceeding does not
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comport with basic notions of fairness “fundamental
to the American scheme of justice.” Ramos, 590 U. S.
at 93.

Article 52, UCMJ 1s violative of the due process
clause because non-unanimous panel findings “raise|]
serious doubts about the fairness of [a] trial” and they
fail to “assure the reliability of [a guilty] verdict.”
Brown v. Louisiana, 447 U. S. 323, 334, n. 13 (1979).
“[A] line must be drawn somewhere, and the constitu-
tional inviolability of that border must be scrupu-
lously respected lest the purpose and functioning of
the jury be seriously impaired.” Id. at 331. A service-
member has the same right as a civilian to require
proof beyond a reasonable doubt. United States v. Gay,
16 M. J. 475, 477 (C.M.A. 1983). Here, the fundamen-
tal function of a panel, determination of guilt beyond
a reasonable doubt, cannot be assured where reason-
able exists because, despite the government’s evi-
dence, some panel vote to acquit. Therefore, this court
should find that Article 52 is on the wrong side of the
line that Brown requires this Court to draw and is un-
constitutional.

Ramos announced a right which is “fundamental”
because it announced a right that is incorporated to
the states. Ramos, 590 U. S. at 93. The due process
clause incorporates to the States only those rights
which are fundamental to the American scheme of jus-
tice. McDonald v. City of Chicago, 561 U. S. 742, 767
(2010). If due process requires states to conduct crim-
inal proceedings via unanimous jury verdict, it also
requires courts-martial to utilize unanimous panel
findings. “Congress, of course, is subject to the re-
quirements of the Due Process Clause when legislat-
ing in the area of military affairs and that Clause
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provides some measure of protection to defendants in
military proceedings.” Weiss v. United States, 510 U.S.
163, 176 (1994). A “right [that] is a part of due process
under the Fifth Amendment... applies to courts-mar-
tial...” United States v. Santiago-Davila, 26 M. J. 380,
390 (C.M.A. 1988).

Mr. Livingston’s court-martial indisputably did not
employ unanimous finding. It therefore violated the
due process clause.

III. The Sixth Amendment’s unanimity
requirement now applies in courts-
martial because it is a component of
impartiality

Previous holdings from military and civilian courts
declining to apply the unanimity requirement of the
Sixth Amendment are no longer tenable because Ra-
mos holds that unanimity is included within the Sixth
Amendment’s impartiality requirement. Ramos, 59 U.
S. at 89. The impartiality component of the Sixth
Amendment applies to courts-martial.

[T]he Sixth Amendment requirement
that the jury be impartial applies to
court-martial members and covers not
only the selection of individual jurors,
but also their conduct during the trial
proceedings and the subsequent deliber-
ations. [citation and internal footnote
omitted] This case involves the latter as-
pect of impartiality.

United States v. Lambert, 55 M. J. 293, 295 (CAAF
2001).
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Most other components of the Sixth Amendment are
already applicable to military justice. They include:

1. Speedy Trial: United States v. Cooper, 58 M. J.
54, 57 (CAAF 2003);

2. Public Trial: United States v. Hershey, 20 M. J.
433, 435 (C.M.A. 1985);

3. Confrontation: United States v. Blazier, 69 M.
J. 218, 222 (CAAF 2010);

4. Notice: United States v. Girouard, 70 M. J. 5, 10
(CAAF 2011);

5. Compulsory Process: United States v. Bess, 75
M. dJ. 70, 75 (CAAF 2016);

6. The Right to Counsel: United States v. Watten-
barger, 21 M. J. 41, 43 (C.M.A 1985);

7. The Right to the Effective Assistance of
Counsel: United States v. Gooch, 69 M. J. 353, 361
(CAAF 2011).

The only components of the Sixth Amendment that
courts have not applied to the military justice system
are the vicinage requirement and the unanimity re-
quirement. Of those, only the exclusion of the vicinage
requirement from the miliary justice system has a
foundation in the common law known to the framers.
See, e.g., United States v. Wheeler, 83 M. J. 581, 585,
n. 18 (N-M. Ct. Crim. App. 2023). There is, however,
no basis for exclusion of the impartiality requirement
from military justice. Lambert, 55 M. J. at 295. As
unanimity is a component of impartiality, unanimity
therefore applies to courts-martial.
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IV. The Tenth Circuit declined to reach the
merits of Mr. Livingston’s claim because
of an improperly narrow view of Burns

The Tenth Circuit improperly held that any consid-
eration that a military court gives to a military peti-
tioner’s claim in summarily disposing of a constitu-
tional allegation automatically constitutes full and
fair consideration under Burns. The Tenth Circuit
held that it must “defer to the military court’s deter-
mination that the claim was not meritorious when
that claim is briefed and argued before the military
court.” App. 9. In other words, the Tenth Circuit cir-
cularly reasoned that because the military courts
summarily rejected Mr. Livingston’s panel unanimity
claim, without any discussion or rationale, their hold-
ing was full and fair and may not be reviewed in a ci-
vilian court because the rationale for that holding is
unknown. This holding is contrary to the Tenth Cir-
cuit’s caselaw and is unsupported by Burns.

As an initial matter, Tenth Circuit precedent does
not hold that a military court’s summary affirmance
1s always full and fair consideration. Rather, that cir-
cuit has held that a summary disposition does not au-
tomatically mean that military courts failed to give
full and fair consideration to a claim. “We . . . decline
to presume a military court has failed to consider all
the issues presented to it” simply because the military
court issued a summary disposition. Thomas v. U.S.
Disciplinary Barracks, 625 F. 3d 667, 672 (CA10 2010)
(emphasis added). “[A] reviewing Article III court
should not assume that the military court has failed
to consider the issues presented to it before rendering
a decision” on the basis of a summary decision.
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Anderson v. Bolster, 2020 U.S. Dist. LEXIS 156859,
*13 (E.D. Va. Aug. 27, 2020) (unrep.) citing Thomas,
625 F. 3d at 672 (emphasis added). Tenth Circuit prec-
edent merely states that a summary decision does not
allow a presumption of inadequate consideration.

Burns does not stand for the opposite proposition,
however — that military consideration is automati-
cally full and fair consideration where military courts
1ssue a summary decision and decline to explain their
reasoning. Instead, Burns limits the ability of civilian
courts it is not the duty of the civil courts simply “to
reexamine and reweigh each item of evidence.” Burns,
346 U. S. at 144 (emphasis added). Mr. Livingston
does not seek a reevaluation of the evidence. Instead,
he seeks the application of the Constitution to his case.
Burns does not preclude such an application. This
court should grant review for the purposes of finding
that the Tenth Circuit incorrectly limits Burns to fore-
close civilian review of constitutional claims.



11
CONCLUSION

This Court should grant certiorari.
Respectfully submitted,

Robert Feldmeier

Counsel of Record

2920 Forestville Rd

Ste 100-1076

Raleigh, NC 27616
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Robert.a.feldmeier@gmail.com

February 13, 2026 Attorney for Petitioner
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