U.S. Department of Justice
Office of the Solicitor General

The Solicitor General Washington, D.C. 20530

September 11, 2026

Honorable Scott S. Harris

Clerk :

Supreme Court of the United States
Washington, D.C. 20543

Re: Kenneth Genalo, Director of the New York Field Office of U.S. Immigration
and Customs Enforcement, et al. v. Carol Williams Black. et al., No. 25-886

Dear Mr. Harris:

Under 8 U.S.C. 1226(c), the government is required to detain certain criminal aliens with-
out a bond hearing while their removal proceedings are pending. Respondents Carol Williams
Black and Keisy G.M. argued that Section 1226(c) is unconstitutional as applied to them and other
aliens who have been detained for a “prolonged” period. Pet. App. 4a. The court of appeals agreed,
holding that the Due Process Clause entitles such aliens to bond hearings with the burden placed
on the government to justify their continued detention by clear and convincing evidence. Id. at Sa.

At the certiorari stage, the parties agreed that Black’s case had become moot after the court
of appeals’ decision, see Cert. Reply Br. 7, and this Court granted the petition for a writ of certiorari
as to G.M.’s case only. Three calendar days before G.M.’s merits brief was due, however, the
Governor of New York granted a full and unconditional pardon with respect to G.M.’s aggravated-
felony conviction. See Resp. Br. App. 3a. That conviction is the basis for the pending removal
proceedings against G.M., see 8 U.S.C. 1227(a)(2)(A)(iii); 22-70 C.A. App. 169, and also the
foundation of the government’s arguments for mandatory detention pending those proceedings,
see 8 U.S.C. 1226(c)(1)(B). As a result of the pardon, G.M. would no longer be subject to such
detention. See 8 U.S.C. 1227(a)(2)(A)(vi). The government therefore agrees with G.M. that his
habeas case is now moot. See Resp. Br. 19-20.

Although the government previously indicated that it might “seek vacatur of the judgments
in both respondents’ cases if G.M.’s case bec[ajme[] moot during further proceedings,” Cert. Re-
ply Br. 10; see United States v. Munsingwear, Inc., 340 U.S. 36, 39 (1950), the government has
decided not to seek vacatur of the judgments below. Vacatur would not eliminate the circuit con-
flicts or the need for this Court’s review of the questions presented. See Pet. 15-20, 26-28. Instead,
it would risk delaying other similar cases from reaching this Court. Rather than force those ques-
tions to be relitigated within the Second Circuit—which denied the government’s petition for re-
hearing en banc last October, after nearly a year of consideration, with a majority of the court’s



active judges agreeing with the panel members’ defenses of the decision below, see Pet. App. 109a
—the government has decided to stipulate to the dismissal of these cases under this Court’s Rule
46.1, with the aim of identifying alternative vehicles, including from the Second Circuit, that
would still allow this Court to resolve the questions presented during October Term 2026.
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