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QUESTION PRESENTED 

In 2014, Congress created a process for solvent, 

private pension plans to rewrite the binding agree-

ments that govern their obligations to pay money to 
retirees, widows, and widowers. To reduce these 

vested pension rights, pension plans needed govern-

ment approval. Petitioners’ pension plan sought and 
obtained this authorization. The plan’s trustees then 

rewrote the agreement under which Petitioners had 

earned a pension. This rewriting of the agreement 
lowered each Petitioner’s vested pension payment by 

more than $1,000 per month.  

Lower courts are divided over the legal standard 
that determines whether a government violates the 

Takings Clause when it effects an appropriation of 

monetary rights. Prior to the decision below, the D.C. 
Circuit, Eleventh Circuit, and the highest state court 

in Massachusetts had held that a per se takings rule 

applies to seizures of monetary rights as long as the 
right to payment is “linked to a specific, identifiable 

property interest.” By contrast, the Ninth Circuit, 

Sixth Circuit, and the highest state court in Michigan 
had taken the narrower view that a per se rule applies 

to alleged takings of monetary rights only if the money 

in question is drawn from a “specific fund.” Below, the 
Federal Circuit created an even-stricter, entirely 

novel, third test: It held that a per se takings rule ap-

plies only when the party asserting a taking of a mon-
etary right also has a property interest in the “under-

lying assets” that will be used to pay the amount 

owed.  

Under the Takings Clause, does a per se rule apply 

when a government authorizes one private party to 

appropriate another party’s vested right to payment 

of money? 
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LIST OF ALL PARTIES 

The parties to the judgment from which review is 

sought are Petitioners William King, Stephen Dar-

dzinski, and the Estate of Anthony Gugliuzza, on be-

half of themselves and all others similarly situated.  

On August 29, 2022, the Court of Federal Claims 

certified the following class pursuant to RCFC 23: 

Any person (whether a participant, ben-

eficiary, or other individual) who re-

ceived one or more pension payments 
from the New York State Teamsters 

Conference Pension and Retirement 

Fund (the “Fund”) on or after October 1, 
2017 unless either (1) that person was an 

“Active Participant” as of October 1, 

2017 or (2) all pension payments that 
were received by that person since Octo-

ber 1, 2017 were reduced by 0% relative 

to the sum the recipient would have been 
entitled to receive if the Defendant had 

not authorized the Fund, in or around 

September 2017, to reduce certain pen-
sion benefits under the Kline-Miller 

Multiemployer Pension Reform Act of 

2014. 

Although the class was certified, the court deferred 

the class opt-in process until summary judgment was 

resolved, and the case was dismissed before that pro-

cess took place. 

Respondent is the United States. 
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PETITION FOR WRIT OF CERTIORARI 

Petitioners William King, Stephen Dardzinski, 

and the Estate of Anthony Gugliuzza, respectfully 

submit this petition for a writ of certiorari to review 

the judgment of the United States Court of Appeals 

for the Federal Circuit. 

OPINIONS BELOW 

The decision of the Federal Circuit is published at 

King v. United States, 151 F.4th 1348 (Fed. Cir. 2025) 

and reproduced in Petitioners’ Appendix (Pet. App. 

1a). The Court of Federal Claims’s decision dismissing 

the case is published at King v. United States, 165 

Fed. Cl. 613 (2023) and reproduced at Pet. App. 36a. 

JURISDICTION 

The Court of Federal Claims had jurisdiction over 

this case under 28 U.S.C. § 1491(a). That court 

granted the United States’ motion for summary judg-

ment on April 20, 2023. Petitioners filed a timely ap-

peal to the Federal Circuit. On August 18, 2025, a 

panel of the Federal Circuit affirmed the Court of Fed-

eral Claims’ summary judgment ruling. This Court 

has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY         

PROVISIONS INVOLVED 

The Fifth Amendment to the U.S. Constitution 

provides, in relevant part, “nor shall private property 

be taken for public use, without just compensation.” 

U.S. Const. amend. V. 

The relevant provisions of the Kline-Miller Mul-

tiemployer Pension Reform Act of 2014 (“MPRA”) are 

codified at 29 U.S.C. § 1085(e)(9), and set forth in the 

Appendix to this Petition at 116a. 
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INTRODUCTION 

In 2014, Congress inserted a provision into an ap-

propriations bill, without debate, that authorized sol-

vent pension plans to rewrite contracts under which 

they owed money to retirees, widows, and widowers 

whose rights to payment had vested years earlier. 

Perhaps this was a wise policy choice, perhaps not. 

But either way, the approach that Congress chose suf-

fered from a constitutional defect: Congress allowed 

one private party to eliminate another’s vested right 

to payment. And that is a taking of property under the 

Fifth Amendment. The pension agreement expressly 

prohibited the fund’s trustees from reducing these 

vested rights to a monthly annuity payment. Yet Con-

gress allowed the trustees to ignore this binding 

agreement and rewrite how much money the pen-

sion’s trust fund would pay each month to Petitioners, 

other retirees, and many hundreds of widows and wid-

owers.  

The United States had no right to take this prop-

erty interest. It cannot seize for itself money that is 

being held for someone else. See Webb’s Fabulous 

Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980). The 

per se taking test applies when a government requires 

one person’s money to be given to some other, favored 

third party. Brown v. Legal Foundation of Washing-

ton, 538 U.S. 216 (2003) (applying per se test in Tak-

ings Clause case where a state government required 

that interest from IOLTA accounts be turned over to 

a private legal-aid group); see also Loretto v. Tele-

prompter Manhattan CATV Corp., 458 U.S. 419, 432 

n.9 (1982) (“A permanent physical occupation author-

ized by state law is a taking without regard to whether 

the State, or instead a party authorized by the State, 

is the occupant.”). In short, the United States effected 
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the seizure of one group’s property interest—a vested 

right to payment from a specific trust fund. This peti-

tion asks the Court to review whether this practice 

comports with the Takings Clause. 

The current litigation arose after the United 
States, in 2017, authorized Petitioners’ pension fund 

to cut their vested pensions by more than $1,000 per 

month (a 29% reduction). In 2018, Plaintiffs filed a 
Takings Clause claim in the Court of Federal Claims 

(“CFC”). The case was eventually resolved on sum-

mary judgment. Across two opinions, the CFC held:  

 Petitioners had a property interest related to 

their vested pension. CFC Dkt. No. 148 at 2 

(“The plaintiffs have identified a constitution-
ally cognizable property interest in receiving 

their vested pension benefits without any re-

duction in the amount of their monthly bene-

fits.”). 

 Petitioners’ pension fund eliminated this right. 

Pet. App. 67a (“The plaintiffs lost a contractual 

right to a specific level of pension benefits.”). 

 Petitioners’ pension agreement prohibited the 

trustees from reducing vested pension rights 
unless the fund was already insolvent, but the 

Fund was solvent. CFC Dkt. No. 148 at 25-27.  

 The United States could be held liable for au-
thorizing one private party to seize the vested 

property interests of another. Id. at 40-43.  

But the CFC found no taking. The CFC took the 
view that the per se takings framework was inappro-

priate in this case, as the seized pension benefits 

“were not transferred to a new, intervening third 
party; rather, they remained part of the trust estate.” 
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Pet. App. 83a. Applying the laxer regulatory takings 

test, the CFC concluded there was no taking.  

On appeal to the Federal Circuit, Petitioners ex-

plained that among its analytic problems, the CFC’s 

reasoning ran afoul of holdings of this Court finding a 

per se taking where the assets in question had re-

mained in one place, without switching hands from 

one party to another. See, e.g., Tyler v. Hennepin 

County, 598 U.S. 631 (2023); Webb’s, 449 U.S. at 158-

64. Perhaps for this reason, the Federal Circuit aban-

doned the reasoning of the CFC. It instead affirmed 

on a wholly different, and wholly novel, rationale.  

The Federal Circuit assumed the CFC was correct 

that Petitioners had a cognizable property interest in 

their right to pension payments of specific amount. 

But the Federal Circuit then announced an entirely 

new rule of law: The per se test will no longer apply 

where a plaintiff has a vested contractual right to 

make a demand for payment but does not have a prop-

erty interest in the “underlying assets” that will be 

used to pay the contractually mandated sums. Pet. 

App. 3a, 16a, 25a. The Federal Circuit then used this 

new rule to affirm the dismissal of the case. 

The Federal Circuit’s “underlying assets” rule ex-

acerbates an existing split among the federal circuits 

and state courts of last resort about when the per se 

rule applies, in Takings Clause cases, to government 

takings of monetary rights. The rule also is incompat-

ible with multiple decisions of this Court. And the rule 

will disrupt settled property rights, applying (without 

any apparent limiting principle) to a wide range of 

commercial relationships—banking transactions, 
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bond coupons, insurance payouts, credit-card obliga-

tions, energy contracts, and water rights, to name a 

few—that lie at the heart of the U.S. economy.  

In short, this published Federal Circuit opinion—

now binding precedent in a circuit that hears nearly 

all takings claims against the federal government—

injects great uncertainty into a wide array of economic 

transactions and greatly expands governmental 

power to reallocate vested monetary rights.  

This Court should grant this Petition, review this 

improvident opinion, and resolve the division among 

the lower courts about when the per se test applies to 

governmental appropriations of monetary rights.  

STATEMENT OF THE CASE 

A.  Factual Background 

The New York State Teamsters Conference Pen-

sion & Retirement Fund is a private pension fund that 
was established in 1954. The Fund is a multiemployer 

pension plan, meaning that multiple, private compa-

nies contribute money into a single trust fund, which 
is invested for the benefit of retirees and workers. No 

governmental actor puts money into the fund; that 

money is paid into the fund by private companies 

based on the work the pension participants complete.  

From the Fund’s earliest days, vesting was one of 

the main features of the pension plan. Each retiree 
who has earned a vested pension acquires a contrac-

tual right under the Fund’s plan documents (set up as 

a trust, governed by a binding agreement) to receive a 
pension of a specific amount monthly—measurable to 

the penny—until he or she dies. Likewise, their sur-

viving spouse receives a pension (typically of a smaller 

amount) until he or she dies. 
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1. ERISA 

By the time that Congress enacted the Employee 

Retirement Income Security Act of 1974 (ERISA), the 

Fund had already provided an entire generation of 
workers with vested rights and irreducible payments. 

Through ERISA, Congress sought to ensure that all 

private, multiemployer plans provided employees 
with just such a path. ERISA achieved this goal 

through “minimum vesting requirements,” which 

mandate that “[e]ach pension plan shall provide that 
an employee’s right to his normal retirement benefit 

is nonforfeitable” at either a particular age or after a 

specific number of years of work. 29 U.S.C. § 1053(a). 
As explained by this Court, section 1053(a) “regulates 

vesting,” which is “the process by which an employee’s 

already-accrued pension account becomes irrevocably 
his property.” Central Laborers’ Pension Fund v. 

Heinz, 541 U.S. 739, 749 (2004). To be clear: ERISA 

set certain rules for how quickly a pension needed to 
vest, but the vesting took place under the private pen-

sion-plan agreements. Since vesting already existed 

(pre-ERISA) for the Fund’s participants, section 
1053(a) merely mandated what the Fund was already 

doing: giving workers a path to a vested pension.  

After the enactment of ERISA, Plaintiffs’ Fund 
continued to provide workers with a path toward a se-

cure pension, consistent with ERISA’s minimum vest-

ing requirements. The Fund’s plan documents provide 
that a participant’s benefits have vested when the 

participant “has (a) met the minimum service require-

ments of Section 5.04(a) and has acquired a non-for-
feitable right to a pension benefit under the Plan, or 

(b) attained Normal Retirement Age.” CFC Dkt. No. 

165-1, at 339. The term “non-forfeitable” is statutorily 
defined as a claim to a benefit under the pension plan 
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“which is unconditional, and which is legally enforce-
able against the plan.” 29 U.S.C. § 1002(19). A for-

mula in the pension agreement determined the size of 

the lifelong monthly annuity payment that each re-
tiree and, if they were married, their surviving spouse 

would receive. Fed. Cir. Dkt. No. 32, at 4919. The plan 

documents provide that the “normal form of benefit 
payment shall be a Life Annuity,” which it defines as 

“provid[ing] monthly payments for the life of the Pen-

sioner.” Id. at 4921. 

2. MPRA 

On December 9, 2014, Representatives Kline (R-

MN) and Miller (D-CA) offered a legislative package, 
during a lame-duck session, that sought to empower 

the Department of Treasury to authorize cuts of 

vested pensions already in pay status. Referred to by 
the acronym “MPRA,” the legislation was titled the 

Kline-Miller Multiemployer Pension Reform Act of 

2014. No hearings were held, and no committee report 
analyzed the bill. Fed. Cir. Dkt. No. 32, at 11750. Two 

days later, MPRA passed the House after being 

slipped into a massive spending bill. Id. at. 11743-46. 
After another two days, the Senate approved the leg-

islation. MPRA cleared Congress without substantive 

floor debates in either chamber of Congress. On De-
cember 16, 2014, President Obama signed the bill. 

Pub. L. No. 113-235, 128 Stat. 2130, 2773-2822 (2014). 

As one Treasury official later acknowledged during 
his deposition, MPRA became law “in the dead of 

night.” Fed. Cir. Dkt. No. 32, at 5466-67. 

Under MPRA, Congress empowered the Depart-
ment of Treasury to authorize private pension funds 

to reduce vested pensions. Treasury’s 30(b)(6) depo-



 

 

8 

  

nent admitted during the litigation below that “reduc-
ing benefits that are in pay status is something that 

has not happened before MPRA.” Id. at 5559.  

Pension cuts under MPRA involve six key steps.  

First, a fund that purports to be in “critical and 

declining” status submits an application that must 

specify the size of the proposed cuts that the fund’s 
trustees want to impose and show that the cuts are 

projected to prevent the fund’s eventual insolvency. 29 

U.S.C. § 1085(e)(9)(C)(i), (G)(i). MPRA bars any pen-
sion cuts for people who are over the age of 80 or dis-

abled. Id. § 1085(e)(9)(D)(ii), (iii).  

Second, the Secretary of the Treasury must re-
view the MPRA application, aided by the Pension 

Benefit Guaranty Corporation (PBGC) and the De-

partment of Labor. Id. § 1085(e)(9)(G). The Secretary 
must approve or reject the proposal within 225 days. 

Id. § 1085(e)(9)(G)(iii). 

Third, if an application receives Treasury ap-
proval, Treasury runs an election in which plan par-

ticipants vote on the proposed cuts. Id. § 

1085(e)(9)(H). Under MPRA, however, every non-
voter is treated as having voted to approve the cuts. 

Id. § 1085(e)(9)(H)(ii). This voting mechanism exists 

nowhere else in federal law.  

Fourth, even if a vote is unsuccessful, Treasury 

must assess whether the applicant is “systemically 

important,” which occurs if the fund’s insolvency 
would expose PBGC, a federal agency that insures pri-

vate pensions, to more than $1 billion (indexed to in-

flation) in insurance obligations. Id. § 
1085(e)(9)(H)(ii), (v). If a fund is systemically im-

portant, Treasury must approve the MPRA applica-

tion regardless of the vote’s outcome. Id. 
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Fifth, Treasury issues a “final authorization” to 
the applicant to cut vested benefits. Id. § 

1085(e)(9)(H)(vi). MPRA bars retirees whose pensions 

are cut from enforcing their right to payment. Id. § 

1085(e)(9)(I)(iii). 

Sixth and last, trustees rewrite the contract that 

granted retirees and beneficiaries their vested rights 
(i.e., the plan documents). Id. § 1085(e)(9)(A). Put dif-

ferently, an agreement that prohibits reducing vested 

pensions is rewritten to reduce vested pensions. 

Thereafter, that fund sends reduced pension pay-

ments to participating retirees and surviving spouses. 

A pension plan that applies under MPRA and re-
ceives approval from Treasury to reduce its benefits is 

immunized from liability for any reduction in benefits 

resulting from the approved MPRA application. Id. § 

1085(e)(9)(B)(iii).  

3. The Fund’s MPRA Applications 

The Fund’s trustees in this case submitted an 
MPRA application on August 31, 2016, and then a re-

vised application on May 15, 2017. The revised appli-

cation proposed cutting pensions by 29% for retirees, 
widows, and widowers but just 18% for active mem-

bers. Half of the trustees are appointed by active un-

ion members. Half are appointed by the businesses 
that employ them. None of the trustees are selected 

by retirees, widows, or widowers. The Secretary of the 

Treasury approved the trustees’ proposed pension 

cuts on August 2, 2017. 

Treasury then ran a voting process. The PBGC al-

ready had informed Treasury that the Fund would 
likely be “systemically important”—that is, large 

enough to allow Treasury to override any adverse 

MPRA vote. Of those who voted, 71 percent rejected 
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the cuts, and 29 percent approved them. Despite this 
lopsided result, Treasury treated the measure as suc-

ceeding, because MPRA requires counting non-votes 

as “Yes” votes. CFC Dkt. No. 148, at 6. 

Following the vote, the Secretary of the Treasury 

issued a “final authorization” for the Fund to reduce 

its benefit payments by the amounts that had been re-
quested by the application. Fed. Cir. Dkt. No. 32, at 

5291. The Fund’s trustees then inserted an amend-

ment into the Plan that reduced the size of each Plain-
tiff’s vested pension. The pension cuts began on Octo-

ber 1, 2017. 

4. Petitioners 

Petitioners are William King, Stephen Dar-

dzinski, and the Estate of Anthony Gugliuzza. King, 

Dardzinski, and Gugliuzza were already retired when 
the pension cuts took effect and when this lawsuit was 

filed. Each of them earned a vested pension by work-

ing fulltime at UPS for more than 20 years. Each had 
his monthly vested pension cut by 29%—more than 

$1,000 per month.   

B.  Legal Background 

 1. Court of Federal Claims Proceedings 

On July 31, 2018, Petitioners filed a Class Action 

Complaint against the United States seeking just 
compensation for the taking of their vested pensions 

under the Takings Clause.  

Following an unsuccessful motion to dismiss by 
the United States, and a year-and-a-half of discovery, 

the parties cross-moved for summary judgment.  

On March 11, 2021, while the motions were pend-
ing, Congress enacted The American Rescue Plan Act 

of 2021 (“ARPA”). ARPA created a process for certain 
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private pension funds, including Plaintiffs’ Fund, to 
apply to receive “Special Financial Assistance” 

(SFA)—a bailout. 29 U.S.C. § 1432. To obtain funding 

under ARPA, any fund that had obtained authoriza-
tion under MPRA to cut vested benefits would need to 

partly unwind those pension cuts in two ways. First, 

the fund would need to restore pensions prospectively 
to pre-MPRA levels. Id. § 1432(k)(1). Second, a fund 

receiving SFA would need to provide compensation 

(termed “Make Up Payments”) to “participants or ben-
eficiaries in pay status” in an amount “equal to the 

amount of benefits previously suspended” under 

MPRA. Id. § 1432(k)(2). 

On March 26, 2021, the Court of Federal Claims 

stayed the litigation while the United States promul-

gated regulations under ARPA. Those regulations 
eventually would include two provisions relevant to 

the damages claim of Petitioners and various poten-

tial classmembers. First, the regulations provided 
that any participant who had passed away before 

bailout funds were paid out would not be treated as in 

“pay status.” This meant that many potential Class 
Members would not receive a complete Make Up Pay-

ment or, in many instances, any Make Up Payment. 

Special Financial Assistance by PBGC, 87 Fed. Reg. 
40968, 40991 (July 8, 2022). Second, the regulations 

provided that no adjustment for interest would be per-

mitted for Make Up Payments. IRS Notice 2021-38, 

I.R.B. 2021-30, at 5 (July 26, 2021).  

The Fund submitted an application for SFA on 

January 28, 2022; withdrew it; and then submitted a 
revised application on July 21, 2022. The PBGC ap-

proved the revised application on November 18, 2022. 

On December 8, 2022, the Fund received SFA totaling 

$963 million. 
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The Fund later would confirm that it applied 
three relevant calculations pursuant to the above reg-

ulations. First, if a participant died before the SFA 

was received by the Fund, but the participant had no 
surviving beneficiary, then “no make-up payment will 

be made to that participant or his/her estate.” Fed. 

Cir. Dkt. No. 32, at 12596. Second, if a participant 
died before the SFA was received, and the participant 

had a surviving spouse (widow or widower), then no 

make-up payment will be made to the surviving 
spouse for the period between October 2017 and the 

participant’s death. Id. at 12597. Finally, no partici-

pant or beneficiary would receive interest as part of 

their Make Up Payment. Id. at 12596.  

Thus, more than 1,100 potential class members—

widows, widowers and estates—received either no 
Make Up Payment, or a Make Up Payment that was 

smaller than the amount by which their pension 

rights had been reduced. Further, none of the poten-
tial class members received interest to compensate 

them for the five-year delay between when their pen-

sions were taken and when, if applicable, they re-

ceived Make Up Payments. 

After the conclusion of the stay, the United States 

filed again for summary judgment on two questions: 
whether Plaintiffs had a cognizable property interest, 

and whether the United States could be liable given 

that it did not take Plaintiffs’ property for itself. On 
April 8, 2022, the CFC denied the United States’ mo-

tion. CFC Dkt. No. 148. The CFC issued a published 

opinion holding that Plaintiffs had an enforceable 
property interest in “receiving their unreduced and 

vested pension benefits.” Id. at 48. The CFC also held 

that Petitioners’ agreement with the pension fund cat-
egorically prohibited the trustees from reducing 

vested pension rights. Id. at 25-27. Finally, the CFC 
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held that the United States could potentially be liable 
under the Takings Clause for authorizing one private 

party to appropriate another private party’s property. 

Id. at 40-43 (relying on this Court’s third-party Tak-
ings Clause precedents in cases such as Loretto and 

Cedar Point Nursery v. Hassid, 594 U.S. 139 (2021)). 

In other words, the CFC correctly held that the United 
States could not evade liability on the basis that some-

one else wound up with Plaintiffs’ property. The CFC 

did not address, however, whether Plaintiffs’ claims 

were governed by the per se taking test. 

On June 24, 2022, Plaintiffs moved to certify a 

class. The CFC granted that motion, certifying a class 
consisting of: “Any person (whether a participant, 

beneficiary, or other individual) who received one or 

more pension payments from the New York State 
Teamsters Conference Pension and Retirement Fund 

on or after October 1, 2017,” unless that person was 

an active participant at the time of the cuts or their 
pension was not cut under MPRA. The CFC also 

named Plaintiffs William King, Stephen Dardzinski, 

and Anthony Gugliuzza as Class Representatives. 

Pet. App. 60a. 

On December 23, 2022, Plaintiffs filed a motion 

for summary judgment, arguing that the litigation is 
governed by the per se test and that, under that test, 

the United States took Plaintiffs’ vested pensions (and 

the payments arising out of those pensions). The 

United States cross-moved for summary judgment. 

On April 20, 2023, the CFC denied Plaintiffs’ mo-

tion and granted the United States’ cross-motion. The 
CFC took the view the per se test is inappropriate be-

cause Petitioners’ pension benefits “were not trans-

ferred to a new, intervening third party; rather, they 
remained part of the trust estate.” Pet. App. 83a. 
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Thus, it held that the Penn Central regulatory taking 
test governed the litigation. Applying that test, the 

CFC then held that Plaintiffs could not demonstrate a 

regulatory taking. Pet. App. 91a-112a. The CFC en-

tered judgment for Defendants.  

2. Federal Circuit Proceedings 

Plaintiffs filed a timely notice of appeal to the U.S. 
Court of Appeals for the Federal Circuit. The appeal 

focused on whether the CFC had erred by declining to 

apply the per se taking test.  

The Federal Circuit affirmed the decision below, 

but on a different basis than the CFC. The Federal 

Circuit assumed the CFC was correct that Petitioners 
have a property interest in their right to unreduced 

vested pension benefits. Pet. App. 17a-18a (The 

United States did not challenge this conclusion on ap-
peal.) However, the Federal Circuit held that the per 

se test is inapplicable because Petitioners possess 

“only a contract right to demand payment from the 
Plan, not a specific, identifiable property interest in 

the Plan’s underlying assets.” Pet. App. 26a. Finding 

the per se test unavailable in such circumstances, the 
Federal Circuit applied the Penn Central regulatory 

takings framework. Under that standard, it found no 

taking. Pet. App. 34a. 

REASONS FOR GRANTING THE PETITION 

Courts below have adopted three, inconsistent ap-

proaches on the question of when and whether the per 
se test applies to takings of monetary rights by gov-

ernment actors. The decision below deepened this 

split by announcing the third of these tests—a new 
rule of law that no other circuit or state court of last 

resort has adopted.  



 

 

15 

  

The decision below also conflicts with multiple 
holdings of this Court. Additionally, the decision au-

gers wide-ranging consequences for financial relation-

ships central to the Nation’s economy. And this case 

presents a clean vehicle for resolving these questions.  

Postponing review would invite the United States 

and other government actors to plumb the limits of 
the newfound power that the Federal Circuit provided 

to literally rewrite binding agreements about money 

to favor one party and harm another. This Court 

should grant the Petition. 

I. The Decision Below Compounds an Existing 
Split Among the Federal Circuits and State 
Courts of Last Resort About When Govern-

ments May Appropriate Monetary Rights. 

For decades, the law has been unsettled as to how 
the Takings Clause should apply to monetary takings. 

See, e.g., McCarthy v. City of Cleveland, 626 F.3d 280, 

284 (6th Cir. 2010) (observing that “courts of appeals 
have differed in their analytical approaches” for when 

and how a law that acts on a sum of money implicates 

the Takings Clause). 

This Court’s decision in Koontz v. St. Johns River 

Water Management Dist. furnished some meaningful 

guidance. 570 U.S. 595 (2013). The plaintiff in Koontz 
was a property owner who sought a permit to develop 

a portion of his land that included protected wetlands; 

the government informed him that he could have a 
permit if he paid for costly improvements to land 

miles away. This Court held that this payment-obliga-

tion was an impermissible exaction. The Koontz Court 
distinguished earlier cases involving personal mone-

tary liabilities or mere obligations to pay money, ex-

plaining that the per se rule would apply where the 
government “commands the relinquishment of funds 
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linked to a specific, identifiable property interest such 
as a bank account or parcel of real property.” Id. at 

614 (emphasis added).  

The opinion in Koontz brought much-needed clar-
ity to the state of Takings Clause jurisprudence in the 

context of land-use exactions. But uncertainty per-

sisted on how the Takings Clause—and the reasoning 
of Koontz—applied to takings of monetary rights out-

side of the specific setting of exactions.  

By the time the Federal Circuit heard this case, 
federal courts of appeals and state courts of last resort 

had divided into two competing camps on this ques-

tion.  

And now, as a result of the decision below, the 

lower courts are splintered into three camps. 

a. Test One: “Linked to a Specific, 
Identifiable Property Interest” (D.C. 

Circuit, Eleventh Circuit, Supreme 
Judicial Court of Massachusetts) 

The first camp adheres to a strict reading of 

Koontz—namely that a compelled relinquishment of 

money that is “linked to a specific, identifiable prop-
erty interest” effects a per se taking. See Valancourt 

Books, LLC v. Garland, 82 F.4th 1222, 1234-35 (D.C. 

Cir. 2023) (finding a per se taking where a federal law 
imposed fines unless copies of a copyrighted work 

were deposited in the Copyright Office, because the 

law was a “demand for money” that was “linked to a 
specific, identifiable property interest” in the copy-

righted works under Koontz) (quotations omitted); 

Swisher Int’l, Inc. v. Schafer, 550 F.3d 1046, 1055 n.6 
(11th Cir. 2008) (reading this Court’s holdings involv-

ing appropriations of money as involving “specific, 

identifiable, property interests which were invaded by 
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the governmental action”); Fitchburg Gas & Elec. 
Light Co. v. Dep’t of Pub. Utilities, 7 N.E.3d 1045, 1055 

(Mass. 2014) (“[A]n obligation to pay money is not a 

per se taking where the obligation does not affect or 

operate on a specific, identified property interest.”). 

b. Test Two: “Specific Fund” (Ninth 
Circuit, Sixth Circuit, the Michigan 

Supreme Court) 

The second camp takes the view that the connec-

tion of a taking of money to a specific property interest 
alone is insufficient to give rise to a per se taking. 

Drawing on this Court’s precedent in cases such as 

Brown and Webb’s, these courts also require that the 
money in question be located in a “specific fund.” See 

Ballinger v. City of Oakland, 24 F.4th 1287, 1294, 

1297 (9th Cir. 2022) (holding that there was no per se 
taking where city required landlords to provide relo-

cation payments to departing tenants, because alt-

hough “[w]e cannot deny that the relocation fee here 
is linked to real property,” the law does not “seize a 

sum of money from a specific fund”) (quotations omit-

ted); McCarthy, 626 F.3d at 284-85 (“a law must act 
on a specific fund of money” to effect a per se taking); 

AFT Michigan v. State of Michigan, 866 N.W.2d 782, 

794 (Mich. 2015) (“It is possible, nonetheless, for the 
government to undertake a constitutional taking that 

requires compensation when it asserts control over a 

discrete and identifiable fund of money, such as a de-

posit account.”). 

These two competing approaches—one applying 

the per se rule when the government appropriates 
monetary rights that are linked to a specific and iden-

tifiable property interest, and the other adding the 

condition that the money must also be contained in a 
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specific fund—reflected the state of the law at the time 

the Federal Circuit considered this case.  

Petitioners’ claims in this case satisfied both of 

these tests. The appropriation of monetary rights here 
was linked to a specific property interest (the vested 

right to an unreduced pension). And so the per se test 

would be used under Test One. Moreover, the money 
that Petitioners had a vested contractual right to re-

ceive is drawn from a specific fund (the pension fund). 

Thus, the per se test would apply under Test Two. But 

the Federal Circuit did not adhere to either test. 

c. Test Three: “Underlying Assets” 
(Federal Circuit) 

Eschewing all existing precedent, the Federal Cir-

cuit fashioned a third test on the question presented 

by this Petition.  

Here is what the Federal Circuit said about Koontz 

in its opinion in this case: 

Koontz was analyzed as a physical tak-
ing because a water district demanded 

that the claimant either deed a conserva-

tion easement to the government, or “pay 
to replace culverts on one parcel or fill in 

ditches” on “District-owned land several 

miles away.” Id. at 601–02. Critically, 
the claimant in Koontz owned the af-

fected property, unlike plaintiffs here, 

who have no ownership right in the 
funds of the Plan. Koontz thus lends no 

support to plaintiffs because they possess 

only a contract right to demand payment 
from the Plan, not a specific, identifiable 

property interest in the Plan’s underlying 

assets. 
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Pet. App. 26a (emphasis added). 

That is, under the rule newly announced by the 

Federal Circuit in this case, it is not enough that the 

money in question is linked to a specific, identifiable 
property interest (here, the property interest in an un-

reduced vested pension). And it is not enough that the 

money is drawn from a specific fund (here, the pension 
fund). Now, the plaintiff also must have an ownership 

right or some other property interest in the “underly-

ing assets” of the fund in question that will pay them 
the money they earned and to which they are contrac-

tually entitled.  

This additional condition—which is found no-
where in Koontz or any other cases of this Court—is 

an entirely new requirement. No court has ever an-

nounced such a rule before. And it leaves in disarray 
the application of the Takings Clause to government 

takings of monetary rights. 

A taking of monetary rights can arise in different 
forms. A government might take money that a party 

currently possesses—as with the exacted money in 

Koontz. That same government might take money 
that a party once possessed but to which it now has a 

legal right—as with the deposited money in Brown. It 

might also take money that a party never possessed 
but to which it nonetheless has a legal right—as with 

the interest in Brown, 538 U.S. at 221-22; the depos-

ited money in Webb’s, 449 U.S. at 157, 161; or the sur-

plus proceeds in Tyler, 598 U.S. at 645-46.  

This Court has barred takings of these monetary 

rights broadly—requiring only that the money in 
question be “linked to a specific, identifiable property 

interest.” Koontz, 570 U.S. at 614. Petitioners submit 

that is a sensible rule, and one this Court should af-



 

 

20 

  

firm when a party has a vested right to receive pay-
ment. The “specific fund” test of the Sixth and Ninth 

Circuits narrows this rule unnecessarily—although 

Petitioners still prevail under this test. But the Fed-
eral Circuit’s new “underlying assets” test runs rough-

shod over this jurisprudence—collapsing the per se 

framework in cases involving money, and leaving the 
circuits splintered. Reviewing the opinion below 

would clarify when governments may seize vested 

rights to payments of money and other monetary 

rights. 

II. The Decision Below Conflicts With the 
Precedents of This Court.  

The Federal Circuit’s new test also clashes with a 

number of the holdings of this Court. 

As just explained, the Federal Circuit took the 
view that there can be no per se taking when a party 

has a property interest1 in a vested contractual right 

to make a demand on a pool of “underlying assets,” 
unless the party also has a property interest in those 

assets. The Federal Circuit repeated this “underlying 

assets” test throughout its opinion. See, e.g., Pet. App. 
3a (“[I]t is important to understand that the right to 

receive pension benefits is more in the nature of a con-

tract than a trust and, most importantly, the pension 
beneficiary does not have a property interest in the 

assets held by the trust underlying the pension 

plan”);2 Pet. App. 17a (“No plan member has a claim 

                                                 
1 The Court of Federal Claims held that Plaintiffs had “identified 

a cognizable property interest in receiving their unreduced and 

vested pension benefits at a level contractually promised by the 

Teamsters Fund plan agreement,” CFC Dkt. No. 148 at 16, and 

the Federal Circuit assumed this was accurate for purposes of its 

opinion, Pet. App. at 17a-18a. 

2 The opinion did not explain why trust principles do not apply.  
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to any particular asset that composes a part of the 
plan’s general asset pool.”) (quotations omitted); Pet. 

App. 26a (plaintiffs “possess only a contract right to 

demand payment from the Plan, not a specific, identi-
fiable property interest in the Plan’s underlying as-

sets.”); Pet. App. 26a (concluding there is no physical 

taking because “plaintiffs do not hold a property inter-
est in the underlying assets of the Plan, only a con-

tractual right” to draw from those assets). 

But the trait on which the Federal Circuit’s test 
pivots—the existence of a contractual right to make a 

demand on a pool of assets without any other interest 

in the underlying assets—describes a number of com-
mercial transactions where this Court previously has 

found a per se taking. The Federal Circuit’s rule is not 

consistent with these precedents. 

Bank Transactions. When a depositor places 

money in their bank account, they enjoy a contractual 

right to make a “demand” on the bank assets for that 
money, but they do not have an ownership interest or 

claim to any particular stack of bills in the bank’s 

vault, much less the entire reserves of the bank. Citi-
zens Bank of Maryland v. Strumpf, 516 U.S. 16, 21 

(1995) (bank account does not consist of “money be-

longing to the depositor and held by the bank”; it “con-
sists of nothing more or less than a promise to pay, 

from the bank to the depositor”); Michael Gruson, The 

U.S. Jurisdiction over Transfers of U.S. Dollars Be-
tween Foreigners and over Ownership of U.S. Dollar 

Accounts in Foreign Banks, 2004 Colum. Bus. L. Rev. 

721, 756 (2004) (“Under U.S. law it is a long-standing 
principle that if a customer deposits money with a 

bank, the title to the money passes to the bank . . . . 

[T]he depositor receives a contract claim against the 
bank for an amount equal to the account balance”) 

(quotations omitted) (alteration in original).  
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And yet this Court has left little doubt that it is a 
per se taking for the government to seize (or authorize 

a private party to seize) funds in a bank account (or 

the contractual right to receive interest on such 
funds). Koontz, 570 U.S. at 614 (“[W]hen the govern-

ment commands the relinquishment of funds linked to 

a specific, identifiable property interest such as a 
bank account . . . a per se takings approach is the 

proper mode of analysis under the Court’s precedent”) 

(emphasis added) (quotations and alterations omit-
ted); Brown, 538 U.S. at 235 (government authorizing 

transfer of interest out of private bank account is eval-

uated under the per se taking test); Webb’s, 449 U.S. 
at 162 (government’s retention of interest from a 

pooled interpleader fund deposited in a bank account 

was a per se taking). 

In spite of these precedents, the Federal Circuit’s 

“underlying assets” rule would exempt seizures of 

money from bank accounts from the per se rule.  

Insurance Payouts. When a policyholder pur-

chases coverage from an insurance company, they do 

not enjoy a property interest in the underlying assets 
or surplus of the insurer—they simply possess a claim 

on the company if the conditions in the insurance pol-

icy are met. See Equitable Life Assurance Soc. v. 
Brown, 213 U.S. 25, 47 (1909) (policyholder had no 

right “to compel the distribution of the surplus fund in 

other manner . . . or in any other amounts than that 
provided for in the contract of insurance”); see gener-

ally Ashurst v. Preferred Life Assurance Society, 209 

So.2d 403, 414-15 (Ala. 1968) (policyholders “did not 
have a divisible and vested interest in the surplus” of 

an insurer—instead, the “property interests of the ap-

pellants, as policyholders, is that stated in their con-
tracts”). Even so, this Court has made clear that it is 

a per se taking for the government to seize the right to 
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insurance payouts. See Lynch v. United States, 292 
U.S. 571, 579 (1934) (holding that the voiding of war 

risk insurance policies was an unconstitutional taking 

because “valid contracts are property” and “[r]ights 
against the United States arising out of a contract 

with it are protected by the Fifth Amendment”). The 

Federal Circuit’s “underlying assets” holding conflicts 

with this Court’s holding in Lynch. 

Water Rights. The Federal Circuit’s “underlying 

assets” rule is not even obviously confined to money. 
By its terms, the Federal Circuit rule would seem to 

apply to any contract where a plaintiff has a right to 

make a demand on a pool of assets, but has no interest 
in the underlying assets themselves. See, e.g., Pet. 

App. 26a (no per se taking because “plaintiffs do not 

hold a property interest in the underlying assets of the 
Plan, only a contractual right”); Pet. App. 27a n.14 (no 

per se taking because “the Plan documents at issue 

here do not give the plaintiffs a property right in the 

assets of the Fund itself”). 

This test describes many non-monetary assets. 

One example is water rights. A contractual right to  
water does not confer a right of ownership to the 

river—or any particular molecules of water therein. 

See People v. Shirokow, 605 P.2d 859, 864 (Cal. 1980) 
(“Both riparian and appropriative rights are usufruc-

tuary only and confer no right of private ownership in 

the watercourse.”); Application of Filippini, 202 P.2d 
535, 537 (Nev. 1949) (“When we speak of the owner of 

a ‘water right’ we use the term in its accepted sense; 

that is to say, that the owner of a water right does not 
acquire a property in the water as such, at least while 

flowing naturally, but a right gained to use water ben-

eficially which will be regarded and protected as real 
property.”). But yet again, this Court has recognized 

that the government’s diversion of such water rights 
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can give rise to a per se taking. See, e.g., Dugan v. 
Rank, 372 U.S. 609, 611, 625 (1963) (stating that 

where the U.S. dammed a river upstream from farm-

ers and diverted it to public irrigation and utility pro-
jects, the U.S. has “taken the water rights” of the 

farmers, and this was an “appropriation of property 

for which compensation should be made”).  

Accordingly, the opinion below runs afoul of a 

number of precedents where this Court has found a 

per se taking in the circumstances the Federal Circuit 
describes. And the tensions with this Court’s jurispru-

dence do not stop there. This Court’s past observa-

tions about what happens when a right vests also ap-
pear to conflict with the opinion below. This Court de-

fined “vesting” as “the process by which an employee’s 

already-accrued pension account becomes irrevocably 
his property.” Heinz, 541 U.S. at 749. If the decision 

below stands, “irrevocably” should be struck from 

Heinz. See Landgraf v. USI Film Prods., 511 U.S. 244, 
266 (1994) (“The Fifth Amendment’s Takings Clause 

prevents . . . government actors . . . from depriving 

private persons of vested property rights except for a 
public use and upon payment of just compensation.”) 

(quotations omitted) (emphasis added). 

III. The Decision Below Will Disrupt a 
Wide Range of Contractual Relation-
ships at the Center of the U.S. Econ-
omy.  

The Federal Circuit’s new “underlying assets” test 

affords governments broad new rights to reallocate 

money and monetary rights. 

Above, we provided examples of a few of the con-

tractual relationships that would come within the 
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“underlying assets” test—bank transactions, insur-
ance policies, water rights. Others abound. These in-

clude:  

 bonds (where one party has a contractual right 
to coupons but no property interest in the bond 

issuers’ underlying assets) 

 annuities (where a party prepays a lump sum 
for a right to future payments until they die; 

plaintiffs do not have any interest in the un-

derlying assets of the company underwriting 

their annuity) 

 credit card payments (a credit card issuer will 

have a contractual right to receive payments 
from its customers but no property interest in 

those consumers’ savings accounts) 

 wages and stock options (employees may have 
a contractual right to compensation for their 

already-performed labor, even though they 

have no interest in their employer’s underlying 
assets that will be used to make those pay-

ments). 

 energy and mineral contracts (a trader might 
pay for rights to buy energy or oil at a particu-

lar rate but lacks any ownership or property 

interest in the underlying electrical grid or oil 

fields).  

Removing the protections provided by the per se 

rule from all of these transactions carries significant 
implications. The Federal Circuit will instead use the 

Penn Central regulatory taking framework when as-

sessing government seizures of such rights. Gener-
ally, courts decline to recognize regulatory takings 

where the government takes less than 50 percent of 

the value of the parcel. See CCA Assocs. v. United 
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States, 667 F.3d 1239, 1246 (Fed. Cir. 2011) (“Like the 
government, we are aware of no case in which a court 

has found a taking where diminution in value was less 

than 50 percent.”) (quotations omitted); see also Pet. 
App. 31a (citing this same rule in the opinion below). 

By consigning to the regulatory takings paradigm any 

takings claim where the plaintiff lacks an ownership 
or other prior interest in the “underlying assets,” the 

Federal Circuit has empowered the U.S. government 

to plunder at least 50 percent of Americans’ bank ac-
counts, at least 50 percent of their bond coupons, and 

at least 50 percent of their right to receive private stu-

dent-loan repayments—all in the name of promoting 

the public good. 

Plaintiffs made this very point throughout the 

case—that through the United States’ proposed, nar-
row readings of the per se rule, the United States was 

laying claim to a staggering authority to seize at least 

50 percent of the proceeds from the extraordinary ar-
ray of commercial relationships that arise out of con-

tract. The United States never denied the point. When 

the Federal Circuit panel pressed counsel for the 
United States on precisely this question in oral argu-

ment—asking whether the rule the United States was 

proposing would entitle the government to unfailingly 
seize up to 50 percent of a wide range of assets without 

just compensation under the Takings Clause—they 

once again could offer no clear limiting principle.3 
Nonetheless, the Federal Circuit gave the United 

States this sweeping authority.  

Even apart from its substantive effects, the uncer-
tainty engendered by this sweeping new “underlying 

                                                 
3 Oral Arg. at 24:16 to 25:45, available at 

https://www.cafc.uscourts.gov/oral-arguments/23-

1956_03062025.mp3 (“[I]t seems like there is no line”) (Stark, J.). 

https://www.cafc.uscourts.gov/oral-arguments/23-1956_03062025.mp3
https://www.cafc.uscourts.gov/oral-arguments/23-1956_03062025.mp3
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assets” rule will inflict harm on settled economic rela-
tionships. The Federal Circuit is home to the vast ma-

jority of takings cases involving the federal govern-

ment. Absent review, the rule invites the United 
States to seize or negate a wide range of private, con-

tractually created monetary rights. Is there a limiting 

factor to the “underlying assets” rule that might yet 

emerge? If so, the Federal Circuit has not shared it. 

If anything, the Federal Circuit has done the op-

posite. At the end of its analysis about whether the per 
se test applies to Petitioners’ claims, the Federal Cir-

cuit tips its hand as to just how far its rule might 

reach. There, the Federal Circuit raises the question 
of whether the taking of a contractual right might 

“never be the basis for a meritorious takings claim.” 

Pet. App. 27a n.14 (emphasis in original). The opinion 
walks up to that brink, but ultimately pulls back: 

“[W]e are not called upon in this case to decide that 

broad question.” Id. But the fact that the complete ex-
clusion of contractual rights from the per se rule is 

within sight of the Federal Circuit speaks volumes 

about the sweep of its reasoning—and invites the 
United States to appropriate and reallocate monetary 

rights in other contexts. 

The Takings Clause aims to stabilize property 
rights, not to empower Congress and other govern-

ment actors to impose financial ruin on disfavored 

parties and a windfall on favored parties by redistrib-
uting income that vested contractual rights have al-

ready allocated. The Federal Circuit’s rule is corrosive 

to the stability of those rights. The opinion below does 
not require a showing of an emergency for the govern-

ment to plunder vested monetary rights. It does not 

require the procedural safeguards of a bankruptcy 
process. It simply vests the United States with broad, 

alarming, new powers to appropriate and redistribute 
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vested, valuable monetary rights in order to promote 

its conception of the greater good.  

The Federal Circuit’s test would authorize any 

employer having a tough quarter or wishing to claw 
back its stock to seek special dispensation from Con-

gress to negate their contractual duty to pay their 

workers—or to rewrite agreements that already pro-
vided vested grants of stock options to former workers. 

And the Federal Circuit’s test would allow voters to 

prevail upon Congress to negate the vested rights of 
credit card issuers to payments they are owed, shift-

ing hundreds of billions of dollars from lenders to bor-

rowers. One can understand why the United States 
might covet such powers. The Founders, however, 

would be aghast. The Fifth Amendment removes such 

policies—and shields such vested contractual rights—

from the realm of legislative fiat. 

IV. This Case Presents an Ideal Vehicle for 
Resolving This Conflict. 

The present case offers a superb vehicle to resolve 

these questions of law.  

There are no procedural obstacles in the case. The 
case is ripe—Petitioners and potential members of the 

already certified class continue to be denied just com-

pensation for this taking to this day, and any further 
litigation would just be about the quantum of dam-

ages. The case reaches this Court on a final judgment 

in the lower courts, and the issue was fully preserved 
in the lower court. There are no alternate grounds to 

uphold the judgment below. In fact, the Court of Fed-

eral Claims already had ruled in Plaintiffs’ favor on 
whether there was a property interest and authoriza-

tion (of a third party) sufficient for government action, 

and the United States did not challenge those hold-
ings on appeal. The legal question that the Federal 
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Circuit addressed and that now comes before this 
Court is the only question as to liability remaining in 

the case: Does the per se test apply when governments 

authorize a third-party to rewrite binding agreements 

to eliminate or reduce vested rights to payments?  

In short, the Federal Circuit has issued a sweep-

ing decision that deepens an existing split among 
lower courts, conflicts with this Court’s jurisprudence, 

invites Congress to reallocate the benefits of a wide 

range of financial and commercial relationships, and 
offers a clean vehicle through which to resolve these 

questions. Delay in resolving these questions would 

preserve the existing uncertainty in the lower courts 
and invite governments to experiment with their 

broad, newfound power to reallocate monetary rights. 

CONCLUSION 

For the foregoing reasons, this Court should grant 

the Petition for Writ of Certiorari.  

DATED: January 15, 2026 
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APPENDIX A 

 

United States Court of Appeals 

for the Federal Circuit 

 

___________________ 

 

WILLIAM KING, STEPHEN DARDZINSKI, ON 

BEHALF OF THEMSELVES AND ON BEHALF 

OF A CLASS OF OTHERS SIMILARLY SITU-

ATED, ESTATE OF ANTHONY GUGLIUZZA, BY 

ITS PERSONAL REPRESENTATIVE, AN-

THONY A. GUGLIUZZA, 

 

Plaintiffs-Appellants 

 

v. 

 

UNITED STATES, 

Defendant-Appellee 

 

___________________ 

 

2023-1956 

___________________ 

Appeal from the United States Court of Federal 

Claims in No. 1:18-cv-01115-RAH, Judge Richard A. 
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___________________ 

 

Decided: August 18, 2025 

 
NOAH A. MESSING, Messing & Spector LLP, 

New York, NY, argued for plaintiffs-appellants. Also 

represented by PHILLIP SPECTOR, Baltimore, MD.  
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GEOFFREY M. LONG, Commercial Litigation 
Branch, Civil Division, United States Department of 

Justice, Washington, DC, argued for defendant-appel-

lee.  Also represented by BRIAN M. BOYNTON, ERIC 

P. BRUSKIN, PATRICIA M. MCCARTHY.  

Before DYK, CHEN, and STARK, Circuit Judges.  

DYK, Circuit Judge.  

In this takings case, pensioners of a multiem-

ployer retirement fund covered by the Employee Re-

tirement Income Security Act of 1974 (“ERISA”) ap-
peal on behalf of themselves and a certified class of 

similarly situated individuals from a decision of the 

U.S. Court of Federal Claims (“Claims Court”) grant-
ing summary judgment in favor of the government.  

The Claims Court concluded that Congress’s enact-

ment of the Multiemployer Pension Reform Act of 
2014 (“MPRA”), and the resulting reduction of plain-

tiffs’ pension benefits, did not constitute a taking un-

der the Fifth Amendment. We conclude that the legis-
lation was not a physical taking and plaintiffs did not 

prove it was a regulatory taking, so we affirm the de-

cision of the Claims Court.  

BACKGROUND 

I 

This case involves Congressional action in 2014 
authorizing restructuring of pension benefits to pre-

vent future shortfalls by reducing the benefits of cur-

rent beneficiaries.  This involved an amendment to 
ERISA that had the effect of making ERISA’s defini-

tion of insolvency more closely resemble that in the 

Bankruptcy Code. The central question is whether 
such an intervention results in a physical Fifth 

Amendment taking of the disadvantaged employees’  
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pension rights, or whether the legislation must be an-
alyzed as a regulatory taking pursuant to the test set 

forth in the Supreme Court’s decision Penn Central 

Transportation Co. v. City of New York, 438 U.S. 104 

(1978).  

A 

At the outset, it is important to understand that 
the right to receive pension benefits “is more in the 

nature of a contract” than a trust and, most im-

portantly, the pension beneficiary does not have a 
property interest in the assets held by the trust un-

derlying the pension plan. See, e.g., Thole v. U.S. Bank 

N.A., 590 U.S. 538, 540, 542–43 (2020) (noting that 
pensioners under a defined-benefit plan “are legally 

and contractually entitled to receive th[e] same 

monthly payments for the rest of their lives” but “pos-
sess no equitable or property interest in the plan [as-

sets themselves]”).  

Before assessing how the MPRA changed ERISA 
to allow reduction of benefits owed by potentially in-

solvent multiemployer pension plans, it is helpful to 

understand the history of pension benefits and the 
types of past actions designed to deal with actual or 

potential insolvency.  In general, prior to ERISA, 

there were three types of retirement plans that pro-
vided defined benefits in the form of monthly pay-

ments to retirees—those offered as annuities by pri-

vate insurance companies, single-employer defined-
benefit plans, and defined-benefit plans (like the one 

here) created by multiemployer pension funds. All 

three kinds of plans were susceptible to the risk that 
the companies contributing to retirement trusts (or 

paying annuities), or the trusts themselves, would ex-

perience financial difficulties that resulted in an ina-

bility to pay the promised benefits.  
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Before the enactment of ERISA in 1974, there was 
no comprehensive federal regulatory framework for 

employer-provided pension plans.  See Nachman 

Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359, 
361 (1980). Rather, in the case of financial difficulties, 

the right to receive annuity benefits was governed by 

the Bankruptcy Code, state insurance law, or state 

contract law.   

For single-employer pension plans, financially 

troubled employers burdened by significant pension 
liabilities could declare bankruptcy under the Bank-

ruptcy Code’s definition of insolvency if their current 

liabilities exceeded assets. The Bankruptcy Code de-
fined (and still defines) insolvency as an entity’s “fi-

nancial condition such that the sum of such entity’s 

debts is greater than all of such entity’s property, at a 
fair valuation,” with some exemptions not relevant 

here. 11 U.S.C. § 101(32)(A). Stated differently, 

“[i]nsolvency is determined by whether assets exceed 
liabilities, and not . . . whether the debtor was able to 

pay its debts as they become due.”  2 Collier on Bank-

ruptcy ¶ 101.32 (16th ed. 2012).  

Where a company faced insolvency so defined be-

cause its liabilities (including pension liabilities) ex-

ceeded the company’s assets, the Code permitted ei-
ther the liquidation of the company (Chapter 7) or a 

restructuring of the company’s debts (Chapter 11).  

Under either approach, the pensioners, through the 
trustees of their plans, effectively held only unsecured 

claims in bankruptcy. The end result was that many 

plans were terminated, and pensioners had their ben-
efits reduced on a pro rata basis, if they received them 
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at all.1 See, e.g., 120 Cong. Rec. 4,280 (1974) (state-
ment of Rep. Ray Madden) (“Over the years, when em-

ployers, corporations, or industries closed operations, 

moved to new locations, failed under bankruptcy or 
fired employees, they escaped their obligation to carry 

out their pension or retirement contracts.”); see also 

id. at 4,288 (statement of Rep. Mario Biaggi) (“When 
a company effectively goes out of business all of its as-

sets and commitments go into the general fund of 

bankruptcy and are lost to the worker. He receives no 

pension payments.”).2  

A similar situation arose when private insurance 

companies that provided annuities became insolvent. 
Such entities were and are ineligible to seek federal 

bankruptcy protection. See 11 U.S.C. § 109(b), (d). In-

stead, they were and are heavily regulated by state 
law and may be liquidated in state court when they 

become insolvent. See Sims v. Fidelity Assurance 

Ass’n, 129 F.2d 442, 448–49 (4th Cir. 1942), aff’d, 318 
U.S. 608 (1943); see also S. Rep. No. 95.989 (1978), re-

printed in 1978 U.S.C.C.A.N. 5787, 5817, 6275. For 

these purposes, the states generally defined and de-
fine insolvency to cover both the situation where an 

insurance company’s liabilities exceed its assets (the 

definition in the Bankruptcy Code),3 or where the 

                                                 
1 Even where an employer did not seek bankruptcy protection, 

employers frequently avoided pension obligations to employees 

by operation of contract law and the terms of their respective 

plan documents. See Norman Stein, Raiders of the Corporate 

Pension Plan, 5 Am. J. Tax Pol’y 117, 136–40 (1986).  
2 Shortly after ERISA was enacted, Congress amended the Bank-

ruptcy Code to provide priority status to certain unsecured 

claims for fringe benefits, including pension payments. Howard 

Delivery Serv. v. Zurich Am. Ins. Co., 547 U.S. 651, 654 (2006). 
3 See, e.g., N.Y. Ins. Law § 1309(a) (2025) (defining insolvency in 

part as “not having sufficient assets to rein-sure all outstanding 
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company lacks the ability to pay its debts as they be-
come due in the regular course of business (similar to 

the definition adopted by ERISA, as discussed be-

low).4 In cases of liquidation, annuitants frequently 
saw their monthly payments reduced significantly. A 

prominent example of this was the liquidation of the 

Executive Life Insurance Company of New York 
(“ELNY”) in 2012.  See In re. Exec. Life Ins. Co. of New 

York, 959 N.Y.S.2d 513, 514–15 (App. Div. 2013).  As 

part of the liquidation, “ELNY’s assets were to be dis-
tributed on a pro rata basis to payees of ELNY annu-

ities.” Id. This had the effect of reducing the benefits 

of “approximately 15% of payees[,] . . . some by signif-

icant percentages.” Id.  

                                                 
risks with other solvent authorized assuming insurers after pay-

ing all accrued claims owed”); Fla. Stat. Ann. § 631.011(14) 

(2025) (defining insolvency in part as occurring when “all the as-

sets of the insurer, if made immediately available, would not be 

sufficient to discharge all its liabilities”); Ky. Rev. Stat. § 304.33-

030(12) (2025) (defining insolvency as occurring when an in-

surer’s “assets do not exceed its liabilities plus the greater of” 

statutorily required capital and surplus or issued capital stock); 

see also Cal. Ins. Code § 985(a)(1) (2025) (defining insolvency as 

occurring when an insurer’s assets do not exceed the sum of its 

liabilities as required by Section 36 of the California Insurance 

Code).  
4 See, e.g., N.Y. Ins. Law § 1309(a) (2025) (defining insolvency in 

part as occurring when “an authorized insurer is unable to pay 

its outstanding lawful obligations as they mature in the regular 

course of business”); Fla. Stat. Ann. § 631.011(14) (2025) (defin-

ing insolvency in part as occurring when “the insurer is unable 

to pay its debts as they become due in the usual course of busi-

ness”); Cal. Ins. Code § 985(a)(2) (2025) (defining insolvency in 

part as an “inability of the insurer to meet its financial obliga-

tions when they are due”); Ky. Rev. Stat. § 304.33-030(12) (2025) 

(defining insolvency in part as occurring when “the insurer is un-

able to pay its debts or meet its obligations as they mature”).  
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Multiemployer plans existed before ERISA.  As 
Congressional reports made clear when considering 

the Multiemployer Pension Plan Amendments Act of 

1980, “[p]rior to ERISA, trustees in a [multiemployer] 
plan experiencing a serious drain on assets because of 

large numbers of retirees and contribution base de-

clines could avoid insolvency by reducing benefits.”  H. 
Rep. No. 96-869, pt. 1, at 60 (1979); see also id. at 54 

(“[P]lan trustees had the flexibility to control escalat-

ing costs by deferring funding, tightening vesting or 
eligibility rules, or in extreme cases, reducing bene-

fits.”).  

B 

With the enactment of ERISA, Congress created a 

“comprehensive and reticulated” regulatory scheme to 

protect benefits offered by single-employer and mul-
tiemployer pension plans.  Nachman Corp., 446 U.S. 

at 361.  

ERISA required covered retirement plans to “pro-
vide that an employee’s right to his normal retirement 

benefit is nonforfeitable upon the attainment of nor-

mal retirement age.” 29 U.S.C. § 1053(a). A “nonfor-
feitable” benefit was “a claim . . . to that part of an 

immediate or deferred benefit under a pension plan 

which [arose] from the participant’s service, which 
[was] unconditional, and which [was] legally enforce-

able against the plan.” Id. § 1002(19). By making such 

claims “nonforfeitable,” ERISA protected against the 
loss of pension benefits for those employees who 

switched or lost their jobs before drawing on their pen-

sions, see Alessi v. Raybestos-Manhattan, Inc., 451 
U.S. 504, 512 (1981), a phenomenon that frequently 

occurred before the statute’s enactment, see S. Rep. 

No. 93-383, at 45–46 (1976), as reprinted in 1976 

U.S.C.C.A.N. 4889, 4929–30.  
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A part of ERISA’s protections of pension benefits 
was known as the “anti-cutback rule,” which provided 

that “[t]he accrued benefit of a participant under a 

plan may not be decreased by an amendment of the 
plan.” 29 U.S.C. § 1054(g)(1); see also Cent. Laborers’ 

Pension Fund v. Heinz, 541 U.S. 739, 744 (2004).  The 

anti-cutback rule contained two exceptions, the first 
of which existed with the initial enactment of ERISA 

and permitted benefit reductions in the event of a 

“substantial business hardship” of the employer or 
employers contributing to the plan (a situation not 

present here). 29 U.S.C. § 1082(d)(2); see also Em-

ployee Retirement Income Security Act of 1974, Pub. 
L. 93-406 § 303, 88 Stat. 829, 872. The second excep-

tion was added to ERISA by amendment in 1980 and 

permitted the sponsor of a multiemployer pension 
plan to reduce benefits if the plan became “insolvent.” 

See Multiemployer Pension Plan Amendments Act of 

1980, Pub. L. 96-364 sec. 104, § 4245, 94 Stat. 1208, 
1259 (codified at 29 U.S.C § 1054(g)(1); id. § 

1441(d)(1); id. § 1426(a)).   

As originally enacted and as modified in 1980, 
ERISA did not utilize the Bankruptcy Code’s defini-

tion of insolvency.  Instead, ERISA defined insolvency 

as occurring when “the plan’s available resources are 
not sufficient to pay benefits under the plan when due 

for the plan year.” 29 U.S.C. § 1426(b)(1). This defini-

tion was significantly narrower than the definition of 
the term in the Bankruptcy Code, as it did not focus 

on the long-term shortfall of a plan’s assets compared 

to its liabilities.  The result was that a plan with a 
long-term shortfall was still permitted, indeed re-

quired, to pay current benefits, exacerbating that 

long-term shortfall. Thus, current beneficiaries of a 
fiscally troubled plan would continue to receive full 
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benefits, such that the resources of the plan were fur-

ther depleted, at the expense of future beneficiaries.5  

C 

In 2014, Congress became concerned about the fis-
cal health of many of the nation’s multiemployer pen-

sion plans, which were projected to have liabilities ex-

ceeding assets, such that they would be unable to pay 
benefits due in future plan years. See Pension Benefit 

Guar. Corp., 2014 Projections Report 5–6 (2015); U.S. 

Chamber of Comm., The Multiemployer Pension Plan 
Crisis 3–4, 14 (2017). This had two potential conse-

quences.  It threatened the financial stability of the 

PBGC, and (as relevant here) it threatened the stabil-
ity of plans whose payment obligations were in excess 

of the PBGC’s guaranteed amounts.  

Congress enacted the MPRA to amend ERISA and 
to provide an expanded statutory exception to the 

anti-cutback rule. The relevant amendments had the 

effect of more closely aligning the definition of insol-
vency for purposes of the anti-cutback rule to the term 

                                                 
5 Another component of ERISA was the establishment of the Pen-

sion Benefit Guaranty Corporation (“PBGC”), which provides 

statutorily guaranteed minimum payments to participants of in-

solvent plans. The PBGC guarantee does not fully protect the fu-

ture beneficiaries. If a plan becomes insolvent, a portion of the 

unfunded vested benefits of the plan are guaranteed by the 

PBGC, an entity whose funding is largely made up of premiums 

paid by employers contributing to ERISA-covered pension plans. 

See 29 U.S.C. § 1305(a). But ERISA does not provide that the 

PBGC guarantees the entirety of a plan’s pension liabilities; the 

statute sets a maximum insured benefit amount for each pen-

sioner whose plan becomes insolvent (under ERISA’s definition). 

Id. § 1322a(c). If a pensioner’s benefit level under their plan doc-

uments exceeds the PBGC’s statutory maximum payment, 

ERISA requires the plan sponsor to reduce the benefits owed to 

match the statutory limit (when the plan becomes insolvent).  Id. 

§§ 1441(a), (d)(1); see also id. § 1322a(c).  
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as it appears in the Bankruptcy Code, although the 
statutory definition of “insolvency” in ERISA had not 

been changed.  The MPRA also had the effect of allo-

cating a plan’s shortfall to apply more broadly across 

current and future beneficiaries.  

As relevant here, the MPRA empowers adminis-

trators of plans that are deemed to be in “critical and 
declining” status to amend their respective plans to 

“suspend benefits” to avoid long-term shortfalls. 29 

U.S.C. § 1085(e)(9)(A). Broadly speaking, a plan is in 
“critical and declining status” if it meets statutory cri-

teria delineating an assets-to-liabilities ratio and “is 

projected to become insolvent” under ERISA’s defini-
tion—i.e., is unable to pay benefits as they became 

due—“during the current plan year or any of the 14 

succeeding plan years.” Id. § 1085(b)(6). This new 
“suspension of benefits” allows for “the temporary or 

permanent reduction of any current or future pay-

ment obligation of the plan to any participant or ben-
eficiary under the plan.” Id. § 1085(e)(9)(B)(i). These 

changes thus permitted the reallocation of the short-

fall burden across all plan beneficiaries (with some 
narrow exceptions, e.g., those over 80 or disabled), 

while continuing to protect pension benefits to the 

maximum extent possible.  

Before imposing any benefit suspensions under 

the MPRA, plan sponsors are required to satisfy cer-

tain conditions.  Benefit reductions are not permitted 
unless it is established that the plan is in critical and 

declining status and will experience insolvency within 

the specified time period. Id. § 1085(e)(9)(C)(ii). Plan 
administrators seeking to suspend benefits are obli-

gated to apply to the U.S. Department of the Treasury 

(“Treasury”) for approval, and to assure Treasury that 
“all reasonable measures to avoid insolvency have 
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been taken (and continue to be taken during the pe-
riod of the benefit suspension).” Id. Applications must 

also specify the amount of benefit reductions, which 

will be “equitably distributed across the participant 
and beneficiary population, taking into account fac-

tors” such as “[a]ge and life expectancy,” “[l]ength of 

time in pay status,” the amount and type of benefit, 
and the history of prior benefit increases and reduc-

tions. Id. § 1085(e)(9)(D)(vi). Benefits are not permit-

ted to be “reduced below 110 percent of the monthly 
benefit” guaranteed by the PBGC and cannot apply to 

any participant over the age of 80 or disabled at the 

time of suspension. Id. § 1085(e)(9)(D). Any benefit re-
duction is required to be “reasonably estimated to 

achieve, but not materially exceed, the level . . . nec-

essary to avoid insolvency.” Id. § 1085(e)(9)(D)(iv).  

The MPRA also requires a vote by plan partici-

pants before any benefit reductions became effective. 

If Treasury approves an application, Treasury con-
ducts a vote, and if a majority of plan participants and 

beneficiaries do not vote to reject the proposed suspen-

sion, Treasury must authorize it. See id. § 
1085(e)(9)(H).6 Plan administrators then implement 

the approved suspension by amending the plan docu-

ments. See id. § 1085(e)(9)(A).  

  

                                                 
6 Plaintiffs correctly point out that the MPRA requires counting 

non-votes as “Yes” votes in favor of the proposed suspension. Ap-

pellants’ Br. 14.  The statute also provides that even when a ma-

jority of participants and beneficiaries (including non-voters) 

vote to reject a suspension, Treasury may still permit it. See 29 

U.S.C. § 1085(e)(9)(H)(v)(I).  
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II 

A 

Here, the New York State Teamsters Conference 

Pension & Retirement Fund (“Plan”) is a private mul-
tiemployer defined-benefit plan established in 1954.  

The Plan consists of a plan document and its amend-

ments, as well as a trust agreement.  Under the Plan, 
participating employers contribute to the “Trust Es-

tate,” which is administered by the Plan’s trustees. 

Pensioners hold rights to receive payments from the 
Trust Estate as provided in the Plan documents.  See 

J.A. 12894 (Trust Agreement ¶ 5); J.A. 12811 (Plan 

Document § 9.06).   

The Plan delineates schedules for employees’ ac-

crual of benefits and vesting. See J.A. 12779 (Plan 

Document Art. 5). A participant’s benefits are “vested” 
when the participant “has (a) met the minimum ser-

vice requirements . . . and has acquired a non-forfeit-

able right to a pension benefit under the Plan, or (b) 
attained Normal Retirement Age.” J.A. 12769 (Plan 

Document § 2.70). An “accrued benefit” is “the 

monthly pension benefit, payable in normal form, that 
would be payable upon the retirement of the Partici-

pant as of the date of reference.” J.A. 12762 (Plan Doc-

ument § 2.01).  The “normal form” of payment is a life 
annuity, which “provides monthly payments for the 

life of the Pensioner.” J.A. 12794 (Plan Document §§ 

6.01– .02).  

The Plan empowers the trustees to amend the 

Plan’s terms but provides that: “[i]n no event . . . shall 

any modification or amendment of the provisions of 
the Plan . . . have the effect of decreasing a Partici-

pant’s Accrued Benefit in violation of [the anti-cut-

back rule of ERISA].” J.A. 12813 (Plan Document § 
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10.01). The Plan thus incorporated by reference 

ERISA’s anti-cutback rule and its exceptions.  

In addition to incorporating ERISA’s insolvency 

exception to the anti-cutback rule, the Plan expressly 
warned that in the event of the Plan’s termination, 

such as due to insolvency, participants could expect to 

receive benefits only “to the extent [the Plan was] 
funded as of [the] date” of termination. J.A. 12813 

(Plan Document § 10.03).  

B 

After enactment of the MPRA, in May 2017, the 

Plan trustees here determined that if the Plan contin-

ued to make benefits payments at current levels, it 
would become insolvent in 2026; that is, within less 

than 14 years. To avoid this, the trustees filed with 

Treasury an application under the MPRA to reduce 
the benefits of retirees by 29 percent and to reduce the 

benefits of actively employed participants by 18 per-

cent. The proposal was adopted after a majority of par-

ticipants did not vote to disapprove the amendments.  

In July 2018, plaintiffs filed a class action com-

plaint against the government in the Claims Court. 
The named plaintiffs are pensioners with vested ben-

efit rights under the Plan currently receiving pay-

ments.7 Plaintiffs alleged that the MPRA, as applied 
to them through the Plan administrators, amounted 

to an uncompensated physical taking in violation of 

the Fifth Amendment because the amended Plan fa-
vored future beneficiaries at the expense of current 

beneficiaries, allegedly transferring plaintiffs’ prop-

                                                 
7 One named plaintiff, Mr. Gugliuzza, died during the pendency 

of this appeal; his estate has substituted as an appellant in his 

stead.  
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erty interests to the Plan for the benefit of other par-
ticipants. See J.A. 78 ¶ 7 (“[T]he government shift[ed] 

a specific pool of money from a specific account from 

plaintiffs to other private citizens.”).  

In 2021, nearly three years after plaintiffs filed 

suit, Congress passed the American Rescue Plan Act 

of 2021 (“ARPA”), Pub. L. 117-2, 135 Stat. 4, which in 
relevant part provided financial assistance to strug-

gling pension plans, so those plans could issue “make-

up” payments to pensioners whose benefits had been 
reduced pursuant to the MPRA. The make-up pay-

ments restored the pensioners’ benefits to their re-

spective levels prior to the MPRA, and included reim-
bursement payments for the reductions that occurred 

earlier, but the payments did not include interest on 

the reductions for the time they were in place. 29 
U.S.C. § 1432(k). Make-up payments also were not 

provided to pensioners (or their estates) who died be-

fore their respective plans received financial assis-
tance. In July 2022, the Plan trustees applied for fi-

nancial assistance under the ARPA.  The Plan re-

ceived more than $963 million in assistance, which 
was projected to ensure the Plan’s solvency until 2051.  

Make-up payments were distributed to all eligible 

plan participants by March 1, 2023.8 While the make-
up payments authorized by the ARPA would reduce 

any damages due to plaintiffs if a taking were estab-

lished, they do not impact whether there was a taking 
in the first instance. See Ark. Game & Fish Comm’n v. 

                                                 
8 In the interim, the Claims Court also certified a proposed class. 

J.A. 10471. The government suggests that the class exists in 

name only, as “no one opted into the class before the entry of 

judgment,” and “no class notice was undertaken.” Appellee’s Br. 

16. For present purposes, we assume that the class was properly 

certified.  
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United States, 568 U.S. 23, 33 (2012) (“Once the gov-
ernment’s actions have worked a taking of property, 

‘no subsequent action by the government can relieve 

it of the duty to provide compensation for the period 
during which the taking was effective.’” (citation omit-

ted)); accord Hendler v. United States, 952 F.2d 1364, 

1376 (1991).  

The parties cross-moved for summary judgment.  

The Claims Court held that plaintiffs possessed “a 

specific cognizable property interest in receiving their 
unreduced and vested pension benefits.” King v. 

United States, 159 Fed. Cl. 450, 491 (2022) (King I). In 

a later decision, the Claims Court declined to apply 
the physical takings analysis, concluding that plain-

tiffs’ claims were properly analyzed as a regulatory 

taking.  King v. United States, 165 Fed. Cl. 613, 640 
(2023) (King II).  Applying the Penn Central test, the 

court held that no regulatory taking occurred because 

the MPRA did not unduly interfere with plaintiffs’ in-
vestment-backed expectations, the diminution in the 

value of plaintiffs’ property was insufficient, and the 

character of the government action counseled against 
finding that a taking had occurred. See id. at 648–49. 

The Claims Court entered judgment in favor of the 

government.  See id. at 650.  

Plaintiffs appealed. We have jurisdiction pursu-

ant to 28 U.S.C. § 1295(a)(3).  

DISCUSSION 

We review determinations of summary judgment 

de novo. See Ellamae Phillips Co. v. United States, 564 

F.3d 1367, 1371 (Fed. Cir. 2009). “Summary judgment 
is appropriate where there is no genuine dispute as to 

any material fact and the moving party is entitled to 

judgment as a matter of law.” Id. (quoting Arko Exec. 
Servs., Inc. v. United States, 553 F.3d 1375, 1378 (Fed. 
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Cir. 2009)). The parties agree that there is no material 

factual dispute.9  

The Fifth Amendment prohibits the government 

from taking private property “for public use, without 
just compensation.” U.S. Const. amend. V. We apply a 

two-part test to determine “whether governmental ac-

tion constitutes a taking,” in which we first consider 
whether the claimant has identified a cognizable 

property interest and, if so, whether that interest has 

been taken. Hearts Bluff Game Ranch, Inc. v. United 
States, 669 F.3d 1326, 1329 (Fed. Cir. 2012). A taking 

may be either physical or regulatory, with a different 

standard applied to each at the second step in the 

analysis.  

I 

We begin by considering whether plaintiffs have 
“a cognizable Fifth Amendment property interest” in 

their pension benefits. Id. In undertaking this assess-

ment, we look to “‘existing rules or understandings’ 
and ‘background principles’ derived from an inde-

pendent source such as state, federal, or common law.” 

Am. Pelagic Fishing Co. v. United States, 379 F.3d 
1363, 1376 (Fed. Cir. 2004) (quoting Lucas v. S.C. 

Coastal Council, 505 U.S. 1003, 1030 (1992)).  

It is well established that contracts and the rights 
they secure may be considered “property for purposes 

of the Takings Clause.” A & D Auto. Sales, Inc. v. 

                                                 
9 Plaintiffs insist that MPRA’s authorization of reduction of 

vested benefits under ERISA is “unprecedented.” The govern-

ment disputes this point. See, e.g., Oral Arg. at 39:29–40:36. 

While there may be a genuine dispute on this fact question, it is 

not material to our analysis because the government actions here 

survive the applicable regulatory takings test even if they are 

unprecedented.  
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United States, 748 F.3d 1142, 1152 (Fed. Cir. 2014); 
see also Am. Bankers Ass’n v. United States, 932 F.3d 

1375, 1385 (Fed. Cir. 2019). It is also established that 

defined-benefit pension plans are contractual in na-
ture.  In Alessi, the Supreme Court explained that un-

der ERISA, a vested pensioner holds a “claim to the 

benefit” provided by his retirement plan, “rather than 
the benefit itself.” 451 U.S. at 512 (emphasis added) 

(quoting Nachman, 446 U.S. at 371). “[N]o plan mem-

ber has a claim to any particular asset that composes 
a part of the plan’s general asset pool.” Hughes Air-

craft Co. v. Johnson, 525 U.S. 432, 440 (1999). In 

Thole, the Court again reiterated that, although 
vested pensioners are “legally and contractually enti-

tled to receive th[e] same monthly payments for the 

rest of their lives,” 590 U.S. at 540, they “possess no 

equitable or property interest in the plan,” id. at 543.  

The fact that employees’ rights under a plan are 

vested simply means that they became vested contract 
rights, which have been earned by working for a spec-

ified number of years, and which the employer cannot 

eliminate. Stated differently, the contract right is 
“nonforfeitable,” such that under ERISA, plan admin-

istrators may not refuse to honor benefits that a pen-

sioner has earned because the pensioner lost or 
changed jobs before retirement. The fact that the con-

tract right is vested vis-à-vis the employer says noth-

ing about whether government action (as opposed to 
employer action) to modify that contract right 

amounts to a taking.  

We assume, without deciding, that the plaintiffs 
have identified a cognizable contract right under the 

Plan documents, which constitutes property for pur-

poses of a takings analysis, see A&D, 748 F.3d at 1152, 
though they do not hold a property interest in the as-

sets of the Plan itself. The Claims Court concluded 
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that the plaintiffs “identified a cognizable property in-
terest in receiving their unreduced and vested pension 

benefits at a level contractually promised by the 

Teamsters Fund plan agreement.” King II, 165 Fed. 
Cl. at 626. While the government disagrees with this 

holding, it “has not appealed the finding of a cogniza-

ble interest.” Appellee’s Br. 17; see also id. at 20–30. 
In light of our conclusion that there was no taking 

here, we assume that the Claims Court correctly ar-

ticulated plaintiffs’ protected property interest.  

II 

We next consider whether the identified property 

interest has been “taken” within the meaning of the 
Fifth Amendment. See Hearts Bluff, 669 F.3d at 1329. 

The government may effectuate a taking either by ac-

quiring a property interest for itself or a third party, 
or by “impos[ing] regulations that restrict an owner’s 

ability to use his own property.” Cedar Point Nursery 

v. Hassid, 594 U.S. 139, 148 (2021).  

We apply different analyses depending on the 

character of the government action. A physical occu-

pation or appropriation of property by the government 
for itself (or by transferring the property interest to a 

third party) is the paradigmatic taking and is “as-

sess[ed] . . . using a simple, per se rule: The govern-
ment must pay for what it takes.” Id. Where, however, 

the government imposes a regulation burdening a 

claimant’s right to use property, the question becomes 
whether the regulation “goes too far,” that is, whether 

there has been a regulatory taking. Pennsylvania 

Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). Answer-
ing that question entails “balancing factors such as 

the economic impact of the regulation, its interference 

with reasonable investment-backed expectations, and 
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the character of the government action.” Cedar Point, 

594 U.S. at 148.  

A 

Plaintiffs contend they have suffered a physical 
taking because they possess a “right to unreduced 

benefits under their vested pensions,” Appellants’ Br. 

53 (quoting J.A. 10327), and plaintiffs’ contract rights 
were modified in order to benefit other plan benefi-

ciaries.10 Even assuming (without deciding) that this 

                                                 
10 This argument was clarified at oral argument:  

Q. What is the taking here? Was it ordered that the contract 

right be transferred to somebody else? Is it transferred to the 

government? What is the alleged taking? ....  

A. They had a vested right to receive a pension of a specific 

size from a specific source . . .  

Q. My question is where was the transfer, was the govern-

ment transferring that to a third party, was it taking it for itself?  

What is the alleged taking?  

A. The government authorized the pension fund to appropri-

ate that and the fund did so.  It quite literally deleted the lan-

guage from the contract . . . . It was the appropriation of property.  

The word transfer, doesn’t, . . . as a practical matter, that’s what 

happened. ....  

Q. So, it’s not an argument that the government took the 

property for itself, it’s that it ordered a transfer of the property 

to the pension fund.  

A. It authorized the pension fund to appropriate the prop-

erty, and the fund did exactly that.  

Oral Arg. at 2:32–4:15.  

Plaintiffs originally argued in part that the MPRA trans-

ferred their interest in the Plan to benefit the PBGC, but the fact 

“[t]hat the solvency of a pension trust fund may ultimately re-

dound to the benefit of the PBGC . . . is merely incidental to the 

primary congressional objective of protecting covered employees 

and beneficiaries of pension trusts like the Plan,” and does not 

give rise to a physical taking. Concrete Pipe & Prods. of Cal., Inc. 

v. Constr. Laborers Pension Tr. for S. Cal., 508 U.S. 602, 644 

(1993).  
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is a correct articulation of plaintiffs’ protected con-
tract right, we disagree that this resulted in a physical 

taking.  

Physical or intangible personal property on the 
one hand, and third-party contract rights on the other, 

are treated quite differently for takings purposes.11 

The Supreme Court has held that the federal govern-
ment has broad authority to adopt regulations modi-

fying the rights and obligations under third-party con-

tracts without running afoul of constitutional prohibi-
tions. This has been recognized with respect to em-

ployment contracts, see, e.g., United States v. Darby, 

312 U.S. 100, 117 (1941), purchase and sale contracts, 
see, e.g., Addyston Pipe & Steel Co. v. United States, 

175 U.S. 211, 227 (1899), lease agreements, see, e.g., 

Bowles v. Willingham, 321 U.S. 503, 517 (1944), and 

others.12  

                                                 
11 This is not a case where the plaintiffs held a vested contract 

right with the government that was later repudiated by the gov-

ernment. See Piszel v. United States, 833 F.3d 1366 (Fed. Cir. 

2016); see also Robert Meltz, Cong. Rsch. Serv., R42635, When 

Congressional Legislation Interferes with Existing Contracts: Le-

gal Issues 13–14 (2012) (“Congress has greater constitutional 

freedom to impair private contract rights than contractual obli-

gations of the federal government.”); Kevin R. Garden, Fifth 

Amendment Takings of Rights Arising from Agreements with the 

Federal Government, 29 Pub. Cont. L.J. 187, 205–09 (2000) (col-

lecting cases).  
12 See also NL Indus., Inc. v. United States, 839 F.2d 1578, 1579 

(Fed. Cir. 1988) (no taking where presidential moratorium on op-

eration of nuclear plant resulted in “frustration of a business by 

loss of a customer”); 767 Third Ave. Assocs. v. United States, 48 

F.3d 1575, 1581 (Fed. Cir. 1995) (“An additional reason for af-

firming the trial court’s decision is that the Supreme Court has 

held that no taking occurs when, as occurred in this case, expec-

tations under a contract are merely frustrated by lawful govern-

ment action not directed against the takings claimant.”); Nat’l 
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A prominent example of this principle in the tak-
ings context is found in Omnia Commercial Co. v. 

United States, 261 U.S. 502 (1923), where the Su-

preme Court concluded that the government did not 
commit a taking when it requisitioned a steel com-

pany’s “entire production of steel plate for the year 

1918, and directed the company not to comply with the 
terms of appellants’ contract.”  Id. at 507. While rec-

ognizing that “[t]he contract . . . was property within 

the meaning of the Fifth Amendment,” the Court ex-
plained that “[t]here are many laws and governmental 

operations which injuriously affect the value of or de-

stroy property . . . for which no remedy is afforded.” 
Id. at 508– 09. In Omnia, the government did not 

“take” the appellants’ contract right within the mean-

ing of the Fifth Amendment; instead, it imposed upon 
the steel company an obligation “to deliver its product 

to the government,” which had the effect of “ren-

der[ing] impossible” appellants’ contract with the 
company. Id. at 511. The contract was “not appropri-

ated but ended.” Id.  

Similarly, in Louisville & Nashville Railroad Co. 
v. Mottley, 219 U.S. 467 (1911), the Court concluded 

that no taking occurred where a federal law prohibit-

ing free passenger transport by common carriers had 
the effect of invalidating a contract for free life-time 

transport held by the claimants. Id. at 472, 484.  So 

too, in Norman v. Baltimore & Ohio Railroad Co., 294 
U.S. 240 (1935), the Court rejected a claim that a joint 

resolution from Congress invalidating so-called “gold 

clauses” requiring the payment of debts only in gold 
constituted a taking of creditors’ property interest in 

“express stipulations for gold payments.” Id. at 291, 

                                                 
Mining Ass’n v. Babbitt, 172 F.3d 906, 917 (D.C. Cir. 1999) (re-

jecting argument that “interference with contract rights is a 

[physical] taking”).  
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307. The Court concluded that “[t]here is no constitu-
tional ground for denying to the Congress the power 

to expressly prohibit and invalidate contracts alt-

hough previously made, and valid when made, when 
they interfere with the carrying out of policy it is free 

to adopt.” Id. at 309–10. As Justice Holmes recognized 

in Pennsylvania Coal, “[g]overnment hardly could go 
on if to some extent values incident to property could 

not be diminished without paying for every such 

change in the general law.” 260 U.S. at 413.  

Not surprisingly, and of crucial relevance to the 

issue before us today, these principles have been ex-

tended to contract rights relating to pension plans.   

In Connolly v. Pension Benefit Guaranty Corp., 

475 U.S. 211 (1986), the Court rejected a facial chal-

lenge to amendments to ERISA that imposed with-
drawal liability on employers who left a multiem-

ployer pension plan before the plan’s termination and 

thus increased the employers’ contractual obligations.  
Id. at 223–24.  The Court dismissed the employer’s ar-

gument that Congress’s imposition of withdrawal lia-

bility constituted an uncompensated taking because it 
nullified “the terms of its contract from any liability 

beyond the specified contributions to which it had 

agreed.” Id. at 223. Relying on its earlier decision in 

Norman, the Court explained:  

Contracts, however express, cannot fetter the 

constitutional authority of Congress. Con-
tracts may create rights of property, but when 

contracts deal with a subject matter which lies 

within the control of Congress, they have a 
congenital infirmity. Parties cannot remove 

their transactions from the reach of dominant 

constitutional power by making contracts 

about them.  
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Id. at 223–24 (quoting Norman, 294 U.S. at 307–08). 
The Court further rejected the employer’s physical 

takings argument because, if accepted, it would mean 

“the Taking Clause is violated whenever legislation 
requires one person to use his or her assets for the 

benefit of another,” a proposition foreclosed by “the 

propriety of the governmental power to regulate.” Id. 
at 223; see also id. at 224 (“[T]he fact that legislation 

disregards or destroys existing contractual rights does 

not always transform the regulation into an illegal 
taking.” (citation omitted)). One additional considera-

tion critical to the Court’s analysis was that, through 

the imposition of withdrawal liability, the government 
“ha[d] taken nothing for its own use.” Id. at 224. The 

Court nonetheless considered whether a taking had 

occurred under a regulatory takings analysis. See id. 

at 224– 25.  

Similarly, in Concrete Pipe & Products of Califor-

nia, Inc. v. Construction Laborers Pension Trust for 
Southern California, 508 U.S. 602 (1993), the Court 

rejected an as-applied challenge brought by an em-

ployer that was assessed withdrawal liability under 
ERISA’s amendments.  Id. at 605, 642.  Drawing upon 

Connolly, the Court reiterated that the nullification of 

contract rights did not constitute an uncompensated 
per se taking, and that “[i]f the regulatory statute is 

otherwise within the powers of Congress . . . its appli-

cation may not be defeated by private contractual pro-
visions.” Id. at 642 (quoting Connolly, 475 U.S. at 

223–24). Following Connolly, the Court analyzed the 

employer’s takings claim under the regulatory takings 

framework. See id. at 643–47.  

Plaintiffs suggest that Connolly and Concrete Pipe 

are inapplicable here because Congress “authorized 
the pension fund to appropriate” money owed to each 
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pensioner and to transfer those funds to other benefi-
ciaries.  Oral Arg. at 3:26–30. They contend that five 

“controlling cases” support their position: Cedar Point 

Nursery v. Hassid, 594 U.S. 139 (2021); Webb’s Fabu-
lous Pharmacies, Inc. v. Beckwith, 449 U.S. 155 

(1980); Brown v. Legal Foundation of Washington, 538 

U.S. 216 (2003); Louisville Joint Stock Land Bank v. 
Radford, 295 U.S. 555 (1935); and Armstrong v. 

United States, 364 U.S. 40 (1960).  

We are unpersuaded. Those cases all involved the 
government’s appropriation of specific physical or in-

tangible property for its own use or the use of others, 

not the modification of contractual obligations owed 
by third parties.  Cedar Point involved a California 

law that mandated physical access to commercial 

farms for third parties (labor organizations) so that 
they could engage in union organizing “for three hours 

per day, 120 days per year.” 594 U.S. at 149. The Su-

preme Court determined that the law effected a phys-
ical taking of the landowner’s right to exclude others 

from the real property.  Id.  

In Webb’s, a Florida law allowed a county court to 
claim for itself the interest earned on principal sums 

deposited with the court in connection with an inter-

pleader action. 449 U.S. at 157–59.  The Supreme 
Court held that the county’s assertion of a right to 

claim the interest deposited in the interpleader ac-

count was a physical taking, because the principal in 
the account was indisputably private property belong-

ing to the creditor claimants, id. at 160–61, and the 

“general rule is that any interest on an interpleaded 
and deposited fund follows the principal and is to be 

allocated to those who are ultimately to be the owners 

of that principal.”  Id. at 162.  
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Similarly, in Brown, the Supreme Court found a 
physical taking where a state regulatory scheme re-

quired attorneys to deposit client funds into separate 

interest-bearing accounts and to transfer the interest 
made in those accounts to a state-established non-

profit, concluding that the claimants’ interest “was 

taken for a public use when it was ultimately turned 

over to the [nonprofit].”  538 U.S. at 224– 25, 235.  

Radford concerned a federal bankruptcy law that 

prevented mortgagees from foreclosing upon default-
ing mortgagors for a period of five years, at the end of 

which the mortgagor could “pay into court the ap-

praised price of the property” after which the court 
would, “by an order, turn over full possession and title 

of said property to the debtor.” 295 U.S. at 576–78. In 

holding that there was a taking, the Court observed 
that “the position of a secured creditor, who has rights 

in specific property, differs fundamentally from that 

of an unsecured creditor, who has none,” id. at 588, 
and held that the new law took “without compensa-

tion, and [gave to the debtor] rights in specific prop-

erty which are of substantial value,” id. at 601–02.  

Similarly, Armstrong involved the destruction of 

liens in physical property. 364 U.S. at 42. The govern-

ment compelled a ship-building contractor to transfer 
to it “the hulls and all materials held for future use in 

building the boats,” pursuant to a contract. Id. at 46.  

Suppliers of the materials and supplies possessed, un-
der state law, materialmen’s liens secured by the 

ships or supplies until they received payment. See id. 

at 44.  The transfer of title to the government had the 
effect of a “total destruction . . . of all value of these 

liens, which constitute[d] compensable property.” Id. 

at 48. This was a taking “because the Government for 
its own advantage destroyed the value of the liens . . . 

. for a public use.” Id.  
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The unifying thread across these cases is that the 
government appropriated specific, identifiable prop-

erty interests—whether real property or personal 

property—for its own or a third party’s use. That is 
not what occurred with the enactment of the MPRA or 

its application to the Plan.  As discussed earlier, the 

plaintiffs do not hold a property interest in the under-
lying assets of the Plan, only a contractual right, mak-

ing them akin to unsecured creditors. See Thole, 590 

U.S. at 543; Radford, 295 U.S. at 588 (“[T]he position 
of a secured creditor, who has rights in specific prop-

erty, differs fundamentally from that of an unsecured 

creditor, who has none.”). The modification of those 
contract rights does not appropriate specific rights in 

the funds of the Plan (because plaintiffs have no such 

property rights) and, thus, is not a physical taking.  

Plaintiffs additionally rely on the Supreme 

Court’s decision in Koontz v. St. Johns River Manage-

ment District, 570 U.S. 595 (2013), which held that the 
government commits a physical taking whenever it 

“commands the relinquishment of funds linked to a 

specific, identifiable property interest such as a bank 
account or parcel of real property.” Id. at 613–14. 

Koontz was analyzed as a physical taking because a 

water district demanded that the claimant either deed 
a conservation easement to the government, or “pay to 

replace culverts on one parcel or fill in ditches” on 

“District-owned land several miles away.” Id. at 601–
02. Critically, the claimant in Koontz owned the af-

fected property, unlike plaintiffs here, who have no 

ownership right in the funds of the Plan. Koontz thus 
lends no support to plaintiffs because they possess 

only a contract right to demand payment from the 

Plan, not a specific, identifiable property interest in 

the Plan’s underlying assets.  
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In short, the MPRA modified the third-party con-
tract rights of the plaintiffs in such a way as to extend 

the longevity of their Plan’s ability to pay benefits.13 

It did not appropriate a specific, identifiable property 
interest for the benefit of the government or a third 

party. Under the MPRA, “the United States has taken 

nothing for its own use.” Connolly, 475 U.S. at 224. In 
effect, the MPRA broadened the definition of insol-

vency under ERISA, allowing the administrators of 

especially troubled plans to restructure a plan’s con-
tractual obligations to some beneficiaries to stave off 

the further diminishment of the plan’s assets. Thus, 

the Claims Court did not err in declining to apply the 

physical takings analysis to plaintiffs’ claims.14  

Even though we hold that there is no physical tak-

ing here, this does not mean that the government en-
joys unfettered discretion to modify contractual rights 

without takings liability.  Instead, its action in enact-

ing the MPRA is precisely the kind of legislative inter-
vention that has historically been analyzed under the 

regulatory, not physical, takings analysis by the Su-

preme Court, our court, and other courts.  See, e.g., 

                                                 
13 In fact, as the Claims Court found, at least some members of 

the plaintiff class themselves derived some benefit from the re-

ductions in that such measures assured that they would continue 

to receive benefits for a longer period rather than steer the Plan 

into insolvency. King II, 165 Fed. Cl. at 646. 
14 Our holding that there has been no physical taking does not 

mean that government action with respect to third-party con-

tract rights can never be a physical taking. Like the government, 

we are aware of no case that has held that a protected property 

interest in the form of a contractual can never be the basis for a 

meritorious per se takings claim. See Oral Arg. at 34:00–35:45. 

Particularly because the Plan documents at issue here do not 

give the plaintiffs a property right in the assets of the Fund itself, 

we are not called upon in this case to decide that broad question.  
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Connolly, 475 U.S. at 224–28; Concrete Pipe, 508 U.S. 

at 643–47.15 We now turn to that analysis.  

B 

In considering whether the reduction of plaintiffs’ 
pension benefits under the MPRA constituted a regu-

latory taking, we are guided by “three factors which 

have ‘particular significance’” to this inquiry: “(1) ‘the 
economic impact of the regulation on the claimant’; (2) 

‘the extent to which the regulation has interfered with 

distinct investment-backed expectations’; and (3) ‘the 
character of the governmental action.’”  Connolly, 475 

U.S. at 225 (quoting Penn Central, 438 U.S. at 124).16 

                                                 
15 See also A&D, 748 F.3d at 1149, 1153 (applying regulatory tak-

ings analysis to claims arising from government-induced termi-

nation of franchise agreements as a condition for financial assis-

tance to third parties); Buffalo Tchrs. Fed’n v. Tobe, 464 F.3d 

362, 374 (2d Cir. 2006) (holding that a state’s “interference with 

appellants’ contractual right to a wage increase . . . . falls into the 

category of a regulatory, not physical, taking”); Cent. States, Se. 

& Sw. Areas Pension Fund v. Midwest Motor Express, Inc., 181 

F.3d 799, 808 (7th Cir. 1999) (applying regulatory takings anal-

ysis to claim that earlier ERISA amendment providing for em-

ployer withdrawal liability was an uncompensated taking).  

16 Plaintiffs argue in passing that the benefit reductions consti-

tute a “categorical” taking of the kind recognized in Lucas be-

cause the benefit reductions have deprived them of “the benefi-

cial use of the entire relevant parcel,” which plaintiffs define as 

the 29 percent of accrued benefits that have been reduced. Ap-

pellants’ Br. 52–53 (quoting Norman v. United States, 429 F.3d 

1081 (Fed. Cir. 2005)).  Plaintiffs previously conceded, see King 

II, 165 Fed. Cl. at 640 n.10, that this argument is foreclosed by 

Norman, which held that a categorical taking may be found un-

der Lucas only when “the owner is deprived of all beneficial use 

of the ‘parcel as a whole,’” 429 F.3d at 1091, but now suggest that 

A&D left open the possibility that Lucas would apply to intangi-

ble property. Appellants’ Br. 52.  
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We turn first to the alleged economic impact, 
which requires plaintiffs to “show ‘serious financial 

loss’ from the regulatory imposition in order to merit 

compensation.” Cienega Gardens v. United States, 331 
F.3d 1319, 1340 (Fed. Cir. 2003) (quoting Loveladies 

Harbor, Inc. v. United States, 28 F.3d 1171, 1177 (Fed. 

Cir. 1994)).  In doing so, we must “compare the value 
that has been taken from the property with the value 

that remains in the property.” Keystone Bituminous 

Coal Ass’n v. DeBenedictis, 480 U.S. 470, 497 (1987). 
Stated differently, plaintiffs must “show what use or 

value [their] property would have but for the govern-

ment action.”  A&D, 748 F.3d at 1157.  

Plaintiffs argue that the economic impact suffered 

by class members supports a regulatory taking be-

cause the pension reductions were “devastating” to af-
fected pensioners, such that “[t]he [Plan’s] own actu-

aries predicted that, wholly apart from the financial 

impact, the cuts would shorten retirees’ lives,” and 
“Treasury itself criticized the ‘severity’ and ‘harsh-

ness’ of the cuts.” Appellants’ Br. 57 (internal citation 

omitted).  Plaintiffs assert that the Claims Court 

                                                 
We decline plaintiffs’ invitation to reassess the application 

of Lucas for two reasons. First, as we have explained, the benefit 

reductions pursuant to the MPRA did not eliminate all “benefi-

cial use” of plaintiffs’ contract rights.  Norman, 429 F.3d at 1091.  

Plaintiffs continued to receive pension benefits, albeit at a re-

duced amount, and the MPRA did not extinguish their rights to 

demand payment from the Plan.  Second, the Supreme Court has 

expressly cautioned against “shoehorn[ing]” takings claims into 

the Lucas analysis by defining the property interest at issue as 

that property which has been “taken in its entirety.” Concrete 

Pipe, 508 U.S. at 643–44.  

 



30a 

  

failed to appreciate these impacts by narrowly focus-
ing on the numerical diminution in value, which was 

29 percent of the pensioners’ vested benefits.  

We see no error in focusing on the amount of the 
reduction rather than the impact on individual claim-

ants, as takings jurisprudence is solely concerned 

with the effects of government action on a claimant’s 
property, see, e.g., Murr v. Wisconsin, 582 U.S. 383, 

397–99 (2017), rather than the hardship faced by in-

dividual claimants.  With that focus we cannot agree 
that the economic loss here was so severe as to support 

a taking. Plaintiffs’ benefits were reduced by 29 per-

cent for an approximately five-year period.  The size 
of the true diminution is likely even less once the 

value of plaintiffs’ contract rights is assessed in light 

of the value they would have enjoyed absent govern-
ment action, which would have been significantly re-

duced when the Plan would have become insolvent in 

2026.  A&D, 748 F.3d at 1157.17 

In any event, even if we accept the plaintiffs’ cal-

culations, the alleged economic loss here does not sup-

port a conclusion that a regulatory taking has oc-
curred. Although the Supreme Court and this court 

have eschewed any rigid formula for what percentage 

of reduced value may suffice to establish severe eco-
nomic harm, courts have consistently declined to find 

regulatory takings where the diminution in value 

                                                 
17 According to calculations performed by plaintiffs’ expert, the 

present value of the diminution in value for the named plaintiffs 

was not 29 percent, but closer to 10 percent. See J.A. 3323–27. 

Even that number may be an inaccurate appraisal of the true 

value of plaintiffs’ contract rights because it includes the statu-

torily guaranteed payments funded by the PBGC in the event of 

insolvency, so the calculation of the value of plaintiffs’ contrac-

tual rights absent the MPRA was overstated.  See id.  
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matched or exceeded that alleged here. As our prede-
cessor court recognized in Jengten v. United States, 

657 F.2d 1210 (Ct. Cl. 1981), the Supreme Court con-

cluded that no taking occurred in Euclid v. Ambler Re-
alty Co., 272 U.S. 365 (1926), where a zoning regula-

tion reduced the value of the subject property by 75 

percent, and concluded the same in Hadachek v. Se-
bastian, 239 U.S. 394 (1915), where the diminution in 

value was 87.5 percent. Jengten, 657 F.2d at 1213; see 

also Concrete Pipe, 508 U.S. at 645 (diminution of 46 
percent insufficient); see also CCA Assocs. v. United 

States, 667 F.3d 1239, 1246 (Fed. Cir. 2011) (“[W]e are 

aware of no case in which a court has found a taking 
where diminution in value was less than 50 percent.” 

(internal quotation marks and citation omitted)).  

Turning to the degree of interference upon plain-
tiffs’ expectations, we apply “an objective . . . inquiry 

into what, under all the circumstances, the [plaintiffs] 

should have anticipated.” Cienega Gardens, 331 F.3d 
at 1346. In Commonwealth Edison Co. v. United 

States, 271 F.3d 1327 (Fed. Cir. 2001) (en banc), we 

identified three factors relevant to a determination of 
whether plaintiffs possess reasonable expectations 

that their property interests would be unaffected by 

subsequent government regulation.  “First, [were] the 
[plaintiffs] operating in a highly regulated industry? 

Second, did the [plaintiffs] know of the problem at the 

time [they] engaged in the activity? Third, in light of 
the regulatory environment at the time of the activi-

ties, could the possibility of the [government action] 

have been reasonably anticipated?” Id. at 1348.  
Where these three factors are satisfied, plaintiffs lack 
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a reasonable expectation to be free of the challenged 

government conduct.  See id.18 

We disagree with the Claims Court and the plain-

tiffs that the Commonwealth Edison factors favor the 
plaintiffs. “Pension plans [have been] the objects of 

legislative concern long before the passage of ERISA 

in 1974.” Connolly, 475 U.S. at 226. Multiemployer 
pension plans are heavily regulated under ERISA.  

The anti-cutback rule is itself a legislative creation. 

ERISA had always permitted similar benefits reduc-
tions in at least some circumstances. See Employee 

Retirement Income Security Act §§ 302(c)(8), 303, 88 

Stat. 872–73.  The Claims Court correctly recognized 
that the MPRA simply “altered the pre-existing regu-

lations pertaining to the ‘anti-cutback rule’” to expand 

the circumstances when benefits reductions could be 
statutorily authorized. King II, 165 Fed. Cl. at 646. So 

too, over the decades, Congress has consistently 

sought to guard against plan insolvency through leg-
islative amendments.19 Although the details of these 

prior interventions differ from those included in the 

MPRA, they share a common purpose—to bolster the 

                                                 
18 Although initially formulated in connection with a due process 

claim, we have held that the test for reasonable expectations in 

Commonwealth Edison applies with equal force to the Penn Cen-

tral regulatory takings analysis. See Appolo Fuels, Inc. v. United 

States, 381 F.3d 1338, 1349 n.5 (Fed. Cir. 2004). 

19 Examples include Congress imposing withdrawal liability on 

contributing employers, see Multiemployer Pension Plan Amend-

ments Act of 1980, Pub. L. 96-364, 94 Stat. 1208, strengthening 

funding for underperforming plans and providing authority for 

the PBGC to enforce minimum funding standards, see Retire-

ment Protection Act of 1994, Pub. L. 103-465, 108 Stat. 4809, and 

modifying the funding rules for multiemployer defined-benefit 

plans, see Pension Protection Act of 2006, Pub. L. 109-280, 120 

Stat. 780.  
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financial stability of multiemployer pension plans and 
prevent the insolvency of those plans. In light of Con-

gress’s persistent activity in this area and the pur-

poses behind those acts, we are not persuaded that the 
MPRA has unduly interfered with plaintiffs’ expecta-

tions.  

Finally, we consider the character of the govern-
ment action. Loveladies Harbor, 28 F.3d at 1176. “The 

Supreme Court has recognized that the nature of the 

government’s action is ‘critical’ in the determination 
of whether a taking has occurred.” Atlas Corp. v. 

United States, 895 F.2d 745, 757 (Fed. Cir. 1990) 

(quoting Keystone, 480 U.S. at 488). This inquiry re-
quires us to weigh the “private and public interests.” 

Keystone, 480 U.S. at 492 (quoting Agins v. Tiburon, 

447 U.S. 225, 260–61 (1980)). A “substantial public 
purpose” of a statute will weigh against the finding of 

a taking, Penn Central, 438 U.S. at 127, and “[t]here 

is little doubt that it is appropriate to consider the 
harm-preventing purpose of a regulation in the con-

text of the character prong,” Rose Acre Farms, Inc. v. 

United States, 559 F.3d 1260, 1281 (Fed. Cir. 2009).  

The MPRA advanced a substantial public pur-

pose: protecting failing multiemployer pension plans, 

like the Plan here, from insolvency defined as liabili-
ties exceeding assets.  29 U.S.C. § 1085(e)(9)(A). This 

benefit was not bestowed generally on the public but 

instead on future and current plan beneficiaries, in-
cluding plaintiffs, by ensuring that the Plan would re-

main viable decades into the future.  In light of the 

scale of the problem addressed in the MPRA—the 
likely collapse of many of the nation’s largest mul-

tiemployer pension plans, including the Plan here—

the “harm-preventing purpose” of the MPRA decid-
edly weighs against the finding of a regulatory taking. 

Rose Acre Farms, 559 F.3d at 1281. This factor further 
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disfavors plaintiffs because the reductions experi-
enced by plaintiffs were designed to be narrowly tai-

lored to ensure solvency of the Plan.  See 29 U.S.C. § 

1085(e)(9)(D)(iv) (providing that benefit reductions 
under the MPRA must be “reasonably estimated to 

achieve, but not materially exceed, the level . . . nec-

essary to avoid insolvency”).  This plainly constituted 
a “method . . . reasonably designed to attain” the Con-

gressional objective. Loveladies Harbor, 28 F.3d at 

1176. The legislative enactment effectively conforms 
ERISA’s definition of insolvency more nearly to how 

the term is used in the Bankruptcy Code. The reallo-

cation of claims to a limited pool of funds was well 
“within the power of Congress to impose” under a 

longstanding regulatory scheme, ERISA, which has 

for decades “adjust[ed] the benefits and burdens of 
economic life to promote the common good.” Connolly, 

475 U.S. at 224–25.  

Under these circumstances, we conclude that the 
three Penn Central factors weigh in favor of the gov-

ernment, and that there was no regulatory taking.  

CONCLUSION 

We have considered the remainder of plaintiffs’ 

arguments and do not find them persuasive. We agree 

with the Claims Court that the “plaintiffs present a 
very sympathetic claim; they did everything right, 

worked hard, and provided for their retirements.  

They did nothing wrong and yet, through no fault of 
their own, suffered a significant loss to their retire-

ment earnings for several years” because the pool of 

assets to pay their claims was insufficient. King II, 
165 Fed. Cl. at 649.  They did not, however, suffer a 

taking in violation of their constitutional rights. 

Therefore, we affirm the judgment of the Claims 

Court.        
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AFFIRMED 
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MEMORANDUM OPINION 

HERTLING, Judge 

In this certified class action, the plaintiffs are 

vested participants and beneficiaries in a pension 
plan.  They allege that the United States, acting 

through the Department of the Treasury (“Treasury”), 

in consultation with the Department of Labor (“La-
bor”) and the Pension Benefit Guaranty Corporation 

(“PBGC”), violated the takings clause of the fifth 

amendment of the U.S. Constitution in October 2017 
by authorizing a 29-percent cut to their pension bene-

fits under the Multiemployer Pension Reform Act of 

2014 (“MPRA”).  The plaintiff class members who 
were still alive in December 2022 saw their pension 

benefits restored under the American Rescue Plan Act 

of 2021 (“ARPA”) and received lump-sum make-up 
payments without interest in the amount that had 

been withheld from them.  The plaintiffs maintain 

their suit for interest on the amounts withheld while 
the benefit cuts were in effect and because the estates 

of the participants and beneficiaries who died between 

October 2017 and December 2022 have received re-

duced or no make-up payments. 

The parties cross-move for summary judgment 

under Rule 56 of the Rules of the Court of Federal 
Claims (“RCFC”).  The cross-motions present two is-

sues: (1) whether the plaintiffs’ claims are more ap-

propriately resolved as a classic physical taking or un-
der the more flexible regulatory-takings test provided 

in Penn Central Transportation Co. v. City of New 

York, 438 U.S. 104 (1978); and (2) the application of 
the appropriate takings test.  This case has important 

implications for the constitutional limits on the ability 

of Congress and regulators to address the problem of 

multiemployer-pension-plan insolvency.  
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The physical-takings test is inapplicable to the 
plaintiffs’ claims because the federal government has 

neither appropriated the plaintiffs’ property nor occu-

pied it.  Accordingly, the regulatory-takings test pro-
vides the applicable measure for the plaintiffs’ claims.  

Under the Penn Central factors, the plaintiffs have 

not demonstrated that a regulatory taking occurred.  
The defendant therefore has not violated the takings 

clause of the fifth amendment.  The plaintiffs’ motion 

for summary judgment is denied, and the defendant’s 

motion for summary judgment is granted.    

I. BACKGROUND  

This summary of the legal and factual background 
does not constitute findings of fact but is simply a rec-

itation of the parties’ representations.  The facts un-

derlying the parties’ arguments are not in dispute.  

When appropriate, this summary reiterates the 

background detailed in the opinion on the previous 

round of summary judgment motions, King v. United 
States, 159 Fed. Cl. 450, 456-60 (2022).  Neither party 

has challenged any aspect of the background sections 

of that opinion.   

A. ERISA  

The Employee Retirement Income Security Act 

(“ERISA”) was enacted in 1974.  Under ERISA, “[e]ach 
pension plan shall provide that an employee’s right to 

his normal retirement benefit is nonforfeitable upon 

the attainment of normal retirement age . . . .”  29 
U.S.C. § 1053(a).1  A “normal retirement benefit” is 

                                                 
1 Many of the statutes cited in this section were amended in De-

cember 2022.  Consolidated Appropriations Act, 2023, Pub. L. 

No. 117-328, 136 Stat. 4,459 (2022).  The amendments do not ap-

ply to the substance of the provisions quoted.  
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statutorily defined as “the greater of the early retire-
ment benefit under the plan, or the benefit under the 

plan commencing at normal retirement age.”  Id. § 

1002(22).  A plan participant reaches “normal retire-
ment age” under the terms of the plan or at the later 

of “the time a plan participant attains age 65, or . . . 

the 5th anniversary of the time a plan participant 
commenced participation in the plan.”  Id. § 1002(24).  

ERISA also defines the term “nonforfeitable”:  

The term “nonforfeitable” when used with re-
spect to a pension benefit or right means a 

claim obtained by a participant or his benefi-

ciary to that part of an immediate or deferred 
benefit under a pension plan which arises 

from the participant’s service, which is uncon-

ditional, and which is legally enforceable 

against the plan.  

Id. § 1002(19).  

Under ERISA, pension benefits are generally pro-
tected by the “anti-cutback” rule.  The “anti-cutback” 

rule forbids pension plans from reducing plan partici-

pants’ accrued benefits unless a statutory exception 
applies.  Section 1054(g)(1) of Title 29 of the U.S. Code 

provides: “The accrued benefit of a participant under 

a plan may not be decreased by an amendment of the 
plan, other than an amendment described in section 

1082(d)(2) or 1441 of this title.”  See also 26 U.S.C. § 

411(d)(6) (providing functionally identical language).  

Section 1082(d)(2) permits a plan administrator to 

apply to Treasury to reduce accrued benefits as “nec-

essary because of a temporary substantial business 
hardship . . . or a substantial business hardship (as so 

determined) in the case of a multiemployer plan,” pro-

vided certain conditions are met regarding the timing 
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of the reduction of accrued benefits and the unavaila-
bility or inadequacy of other options available to the 

fund.  Although § 1082(d)(2) was amended in 2014, a 

prior version of the section also permitted pension 
funds to reduce accrued benefits when facing a “sub-

stantial business hardship,” so long as other criteria 

were also satisfied.  29 U.S.C. § 1082(d)(2) (enacted 

Dec. 23, 2008, and effective until Apr. 6, 2014).  

Section 1441(d)(1) provides: “In any case in which 

benefit payments under a plan which is insolvent . . . 
exceed the resource benefit level, any such payments 

which are not basic benefits shall be suspended, in ac-

cordance with this subsection, to the extent necessary 
to reduce the sum of such payments and such basic 

benefits to the greater of the resource benefit level or 

the level of basic benefits” guaranteed by the PBGC, a 
government agency that insures pension funds.2  The 

PBGC may pay a guaranteed benefit to the partici-

pants and beneficiaries of an insolvent pension fund, 
but the level of benefits would be lower than if the 

fund were solvent.  Id. §§ 1322a(c), 1322a(d).  

A plan found in violation of the “anti-cutback” rule 
risks losing its qualified tax status under the Internal 

Revenue Code’s minimum vesting requirements.  See 

26 U.S.C. § 411(a).  Participants may also have a 
cause of action against a pension fund to recover ben-

efits due under the terms of the plan or to enjoin a 

plan amendment that violates the “anti-cutback” rule.  

See 29 U.S.C. § 1132(a).  

B. The Fund  

                                                 
2 The phrase “resource benefit level” is defined as “the level of 

monthly benefits determined . . . to be the highest level which 

can be paid out of the plan’s available resources.”  29 U.S.C. §§ 

1426(b)(2), 1441(d)(2)(B).    
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The New York State Teamsters Conference Pen-
sion and Retirement Fund (“the Teamsters Fund”) 

was established in 1954, 20 years before ERISA was 

enacted.  (Pls.’ App., ECF 165-1, at 329.)  The Team-
sters Fund is a multiemployer pension plan, defined 

in ERISA as a plan “to which more than one employer 

is required to contribute,” and “which is maintained 
pursuant to one or more collective bargaining agree-

ments between one or more employee organizations 

and more than one employer.”  29 U.S.C. § 1301(a)(3).  
Approximately 78 percent of the Teamsters Fund’s 

annual receipts come from a single employer, United 

Parcel Service (“UPS”).  (ECF 165-6 at 1843.)    

The Teamsters Fund plan agreement provides 

that the “general administration of the plan and the 

responsibility for carrying out the provisions [of the 
plan] are placed in the Trustees and shall be consti-

tuted in accordance with the terms of the Trust Agree-

ment.”  (Def.’s App., ECF 169-1 at 61.)  Eight trustees 
serve the Teamsters Fund; four are selected by the un-

ions holding collective bargaining agreements with 

contributing employers, and four are selected by em-
ployers contributing to the plan.  (Id. at 146.)  The 

plan empowers the trustees to demand employer con-

tributions, invest funds, and pay pension and retire-
ment benefits.  (Id. at 142-43, 145-46.)  The corpus of 

money and property held by the trustees of the Team-

sters Fund is the “Fund Estate,” to which participants 
and beneficiaries have limited access.  (Id. at 143, 145-

46.)  Participants in the Teamsters Fund pension plan 

may not receive parts of the employer contributions 
instead of pension benefits, and they can neither as-

sign nor sell their pension benefits.  (Id. at 145-46.)  

The Teamsters Fund plan documents lay out the 
definitions and entitlements of active participants in 

the plan—i.e., participants who are still employed by 
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a contributing employer and continue to earn their 
pension benefits; vested participants of the plan, who 

are usually retired and receiving their monthly pen-

sion benefits; and beneficiaries of the plan, who are 
usually the surviving spouses of deceased vested par-

ticipants when a survivorship benefit applies.  

The Teamsters Fund plan provides a schedule for 
workers to accrue benefits and for those benefits to 

vest.  (ECF 165-1 at 349-63, 374-79.)  An “active par-

ticipant” in the plan is usually an active employee “on 
whose behalf a Contributing Employer is required to 

make contributions to the Plan.”  (ECF 169-1 at 13.)  

A participant ceases to become active when the par-
ticipant incurs a break in service, retires, or becomes 

disabled.  (See id.)  The plan defines “accrued benefit” 

in the case of an active participant as “that portion of 
the Participant’s prospective monthly benefit . . . that 

has been earned or accrued to the date of reference, as 

computed pursuant to the provisions of the Plan.”  

(Id.)  

The plan defines “vested” as meaning that a par-

ticipant “has (a) met the minimum service require-
ments . . . and has acquired a non-forfeitable right to 

a pension benefit under the Plan, or (b) attained Nor-

mal Retirement Age.”  (ECF 165-1 at 339.)  A partici-
pant attains “Normal Retirement Age” at the age of 65 

with five years of service credits, on the fifth anniver-

sary of a date the participant commenced participa-
tion in the plan before a break in service, or in some 

cases at the age of 64.  (ECF 169-1 at 18.)  The “normal 

form of benefit payment” is a life annuity, which “pro-
vides monthly payments for the life of the Pensioner.”3  

                                                 
3 Other forms of payment described in the plan agreement in-

clude a five-year certain annuity, ten-year certain annuity, and 
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(Id. at 45.)  The plan also allows participants to elect 
a survivor annuity if the participant is married upon 

retirement.  (Id. at 45-46.)  The plan defines “accrued 

benefit,” in the case of a participant who has reached 
normal retirement age, as “the monthly pension ben-

efit, payable in the normal form, that would be paya-

ble upon the retirement of the Participant as of the 

date of reference.”  (Id. at 13.)    

Since its establishment, the Teamsters Fund has 

advertised that “[a]ll pensions are payable for life 
without reduction.”  (ECF 165-1 at 4.)  The Teamsters 

Fund has also explained in informational materials 

sent to participants and beneficiaries that “[a] ‘vested’ 
benefit is non-forfeitable and, therefore, cannot later 

be curtailed or eliminated.”  (Id. at 234.)    

Despite that representation, at least as early as 
1963, plan documents provided how funds would be 

allocated if the Teamsters Fund were “terminated.”  

(Id. at 17-18.)  Plan participants would be entitled to 
“shares” according to age and pension credits, but “[i]f 

the funds of the Plan are insufficient to provide in full 

for the shares” due to plan participants, “each share . 
. . as to which the funds are insufficient shall be re-

duced pro [ ] rata.”  (Id.)  Further, the trustees would 

have discretion as to the method of distribution of 
those shares: “The Board of Trustees may require that 

all shares be withdrawn in cash or in immediate or 

deferred annuities or other periodical payments as 

they may determine.”  (Id.)  

The Teamsters Fund plan agreement has been 

amended repeatedly since its inception in 1954.  (ECF 

                                                 
social security leveling option.  Other forms of payment are not 

at issue in this case.  (ECF 169-1 at 45-47.)  
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169-1 at 10.)  The agreement was “amended and com-
pletely restated” on January 1, 1976, to comply with 

ERISA.  (Id.)  The agreement was amended again in 

1978, 1990, and 1997 due to mergers with other pen-
sion funds.  (Id.)  The agreement was also amended in 

2000 due to additional mergers and to “comply with 

changes required by recent legislation.”  (Id. at 11.)  
The agreement was amended again in 2004, 2010, and 

2015.  (Id.)  In sum, the agreement was amended “on 

several . . . occasions by action of the Trustees to in-
corporate technical changes requested by the Internal 

Revenue Service and to comply with changes required 

by continuing legislation.”  (Id. at 10.)  The trustees 
intend “that the Plan operate in accordance with the 

applicable provisions of the [Internal Revenue] Code, 

ERISA, and regulations issued thereunder.”  (Id. at 

12.)    

C. The Named Plaintiffs  

The three class representatives are retired em-
ployees of UPS and vested participants in the Team-

sters Fund.  

As of the time the plaintiffs filed their pending 
motion for summary judgment, William King is 74 

years old and worked to earn his pension for 30 years, 

27 of those years at UPS.  (ECF 165-3 at 930.)  The 
pension was a primary reason Mr. King worked at 

UPS.  (Id. at 1055.)   

Mr. King believed that once his pension benefit 
vested, it could not be reduced.  (Id. at 1056.)  Mr. King 

declined an alternative job offer based, in significant 

part, on his expectation of receiving a pension upon 
retirement.  (Id.)  Mr. King also refrained from search-

ing for other job positions.  (Id.)  
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Stephen Dardzinski is currently 73 years old and 
accrued his pension by working at UPS from 1989 un-

til 2011.  (Id. at 871.)  Mr. Dardzinski accepted a job 

at UPS because of a small raise relative to his prior 
position and the pension benefits; those benefits made 

the trade-off of needing to work a night shift at UPS 

(working from 6:00 p.m. to approximately 2:30 a.m.) 
worthwhile.  (Id. at 1026.)  Like Mr. King, Mr. Dar-

dzinski also did not expect his pension benefits to be 

reduced.  (Id. at 1027.)  

Anthony Gugliuzza is currently 79 years old and 

began earning his pension at UPS in 1971, before 

ERISA was enacted.  (Id. at 921.)  He worked for UPS 
for 30 years and retired in 2001.  (Id.)  Like the other 

class representatives, Mr. Gugliuzza had the subjec-

tive expectation that he would receive his vested pen-
sion benefit at an unreduced level for the rest of his 

life.  (Id. at 1046.)  

D. The MPRA  

The PBGC’s multiemployer program “insures the 

benefits of more than 10 million workers and retirees 

in 1,400 plans.  When multiemployer plans fail, PBGC 
provides financial assistance so the plans can pay ben-

efits at no more than PBGC’s statutory multiemployer 

benefit guarantee level.”  PBGC Reports Record Defi-
cit of $62 Billion in 2014, 20 Pension & Benefits Week 

Newsletter 47, 2014 WL 6491783 (Nov. 24, 2014).  In 

2014, the PBGC’s insurance program faced a record-
breaking deficit of $62 billion “due largely to the de-

clining financial condition of multiemployer plans.”  

Id.  The PBGC projected that, absent legislative inter-
vention, it faced a more than 50-percent chance of be-

coming insolvent by 2022 and a 90-percent chance of 

becoming insolvent by 2025.  Id.  If the PBGC were to 
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become insolvent, it would only be able to pay a frac-
tion of the statutorily guaranteed level of basic bene-

fits to participants of insolvent multiemployer pension 

plans, a level that is already a fraction of what vested 
pension plan participants receive when a plan is fi-

nancially sound.  Id.  

In December 2014, Congress passed the MPRA.  
According to the PBGC, the aim of the MPRA was to 

“provide[ ] new options for troubled multiemployer 

plans to avoid insolvency.”  Pension Benefit Guaranty 
Corporation: PBGC Paid Nearly $6 Billion in Pension 

Benefits to Retirees in FY 2015, PBGC Press Release 

No. 15-12, 2015 WL 7249945 (Nov. 17, 2015); see also 
160 Cong. Rec. H9264 (daily ed. Dec. 11, 2014) (state-

ment of Rep. King) (the MPRA was enacted to give 

trustees of “troubled” pension plans “additional tools 

to maintain the solvency of the plans”).    

The MPRA provided a new, additional statutory 

exception to ERISA’s “anti-cutback” rule.  The MPRA 
permitted solvent pension funds that were in “critical 

and declining” status to, “by plan amendment, sus-

pend benefits” of plan participants to avoid insol-
vency.  29 U.S.C. § 1085(e)(9)(A).4  The MPRA defined 

a “suspension of benefits” as “the temporary or perma-

nent reduction of any current or future payment obli-
gation of the plan to any participant or beneficiary un-

der the plan, whether or not in pay status at the time 

of the suspension of benefits.”  Id. § 1085(e)(9)(B)(i).  
Before a pension fund could suspend benefits under 

                                                 
4 The Internal Revenue Code contained an identical provision at 

26 U.S.C. § 432(e)(9)(A).  For consistency, the Court cites the pro-

visions in 29 U.S.C. § 1085(e)(9), but the same language could be 

found in 26 U.S.C. § 432(e)(9).  
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the MPRA, the MPRA required the completion of five 

steps.  

First, a pension fund had to apply to the Secretary 

of the Treasury for approval of its plan to reduce pen-
sion benefits.  Id. § 1085(e)(9)(G)(i).  A fund’s applica-

tion had to specify the size of the proposed cuts and 

demonstrate that the cuts are projected to prevent in-
solvency.  Id. § 1085(e)(9)(C)(i).  The MPRA imposed 

conditions on a pension fund’s proposed reduction of 

benefits.  

The plan sponsor (i.e., the trustees) had to demon-

strate that “all reasonable measures to avoid insol-

vency have been taken (and continue to be taken dur-
ing the period of the benefit suspension).”  Id. § 

1085(e)(9)(C)(ii).  The plan sponsor could take into ac-

count factors such as “[c]urrent and past contribution 
levels,” “[c]ompetitive and other economic factors fac-

ing contributing employers,” the “impact of benefit 

and contribution levels on retaining active partici-
pants and bargaining groups under the plan,” the “im-

pact of past and anticipated contribution increases 

under the plan on employer attrition and retention 
levels,” and “[m]easures undertaken by the plan spon-

sor to retain or attract contributing employers.”  Id.  

Furthermore, the suspensions “shall be equitably 
distributed across the participant and beneficiary 

population, taking into account factors, with respect 

to participants and beneficiaries and their benefits,” 

including:  

(I) Age and life expectancy.  

(II) Length of time in pay status.  

(III) Amount of benefit.  

(IV) Type of benefit: survivor, normal retirement, 

early retirement.  
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(V) Extent to which participant or beneficiary is 

receiving a subsidized benefit.  

(VI) Extent to which participant or beneficiary has 

received post-retirement benefit increases.  

(VII) History of benefit increases and reductions.  

(VIII) Years to retirement for active employees.  

(IX) Any discrepancies between active and retiree 

benefits.  

(X) Extent to which active participants are reason-

ably likely to withdraw support for the plan, acceler-
ating employer withdrawals from the plan and in-

creasing the risk of additional benefit reductions for 

participants in and out of pay status.  

(XI) Extent to which benefits are attributed to ser-

vice with an employer that failed to pay its full with-

drawal liability.  

Id. § 1085(e)(9)(D)(vi).  

The suspension of benefits under the MPRA was 

prohibited for anyone who was over the age of 80 or 
disabled at the date of suspension.  Id. §§ 

1085(e)(9)(D)(ii), 1085(e)(9)(D)(iii).  Participants or 

beneficiaries between the ages of 75 and 80 faced 
lesser reductions than participants or beneficiaries 

under the age of 75.  Id. § 1085(e)(9)(D)(ii).  The pro-

posed suspensions could not reduce benefits below 110 
percent of the benefit level guaranteed by the PBGC.  

Id. § 1085(e)(9)(D)(i).  The proposed suspensions had 

to be “reasonably estimated to achieve, but not mate-
rially exceed, the level that is necessary to avoid insol-

vency.”  Id. § 1085(e)(9)(D)(iv).  

Second, Treasury would consult with the PBGC 
and Labor to review the application.  Id. § 

1085(e)(9)(G)(i).  No later than 30 days after receiving 
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the application, Treasury, PBGC, and Labor are re-
quired to publish notice in the Federal Register “solic-

iting comments from contributing employers, em-

ployee organizations, and participants and beneficiar-
ies of the plan for which an application was made and 

other interested parties.”  Id. § 1085(e)(9)(G)(ii).  

Treasury had to approve or reject the application 
within 225 days of submission of the application; oth-

erwise, the application would be deemed approved.  

Id. § 1085(e)(9)(G)(iii).  Treasury was required to ap-
prove the application unless the application was 

“clearly erroneous.”  Id. § 1085(e)(9)(G)(v).  

Third, if the application is approved, Treasury, 
the PBGC, and Labor had to administer an election in 

which plan participants vote on the proposed reduc-

tions.  Id. § 1085(e)(9)(H)(i).  For the proposal to be 
rejected, an actual majority of all plan participants 

had to vote to reject the cuts.  Id. § 1085(e)(9)(H)(ii).  

Plan participants who did not cast a vote were counted 
as voting to approve the proposed reductions.  Id.  

Even if the majority of all plan participants voted to 

reject the cuts, Treasury could override the vote if it 
determined that the proposed reductions were “sys-

tematically important,” i.e., the PBGC would be ex-

posed to more than $1 billion in insurance obligations 
if the pension plan were to become insolvent.  Id. § 

1085(e)(9)(H)(v).  

Fourth, Treasury, the PBGC, and Labor had to is-
sue a final authorization for the suspension within 

seven days of the vote.  Id. § 1085(e)(9)(H)(vi).  For the 

fifth and final step, the pension fund would amend its 
plan documents to implement the suspension of bene-

fits.  Id. § 1085(e)(9)(A).   

A pension plan that applied under the MPRA and 
received approval from Treasury to reduce its benefits 
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would be immunized from liability for any reduction 
in benefits resulting from the approved MPRA appli-

cation.  Id. § 1085(e)(9)(B)(iii).  “A participant or ben-

eficiary affected by a benefit suspension . . . shall not 
have a cause of action” under the MPRA.  Id. § 

1085(e)(9)(I)(iii).  

E. Approval of the Teamsters Fund’s MPRA 

Application  

The Teamsters Fund submitted its first MPRA ap-

plication to reduce the amount it paid to plan partici-
pants on August 31, 2016.  (ECF 165-6 at 1848.)  

Treasury identified concerns regarding some of the 

application’s actuarial assumptions.  (ECF 165-2 at 
496.)  Treasury encouraged the Teamsters Fund to 

withdraw its application and resubmit it, offering to 

expedite its consideration of the resubmission.  (Id. at 
526, 551.)  The Teamsters Fund subsequently with-

drew its application.  (Id. at 562.)  

The Teamsters Fund submitted a revised applica-
tion on May 15, 2017.  (Id. at 638.)  The Teamsters 

Fund projected that it was likely to become insolvent 

during 2026, but the suspension of benefits under the 
MPRA would postpone the projected insolvency until 

2049.  (ECF 169-1 at 266.)  In its revised application, 

the Teamsters Fund proposed an 18-percent cut to the 
accrued benefits of plan participants still actively em-

ployed and a 29-percent cut to the benefits of retirees.5  

(ECF 165-2 at 640.)  Treasury approved the applica-

tion on August 3, 2017.  (Id. at 698-99.)  

Treasury proceeded to hold an election among 

Teamsters Fund plan participants.  Participants and 

                                                 
5 The cuts to active employees took effect through the recalcula-

tion of their adjusted monthly benefits that would be due to those 

employees upon retirement.  (See ECF 169-1 at 134.) 
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beneficiaries were given approximately three weeks to 
vote by mail, phone, or internet.  (ECF 165-2 at 710.)  

Materials sent to voters provided in bold that if eligi-

ble voters did not vote or their vote was not received 
prior to the close of voting, they would be treated as 

though they had voted to approve the benefit reduc-

tion.  (ECF 165-7 at 2030.)  The voting materials ex-
plained that the Teamsters Fund “would run out of 

money beginning in 2027 if the benefit reduction does 

not happen.”  (Id.)  The voting materials also ex-
plained that even if a majority of the participants and 

beneficiaries voted to reject the proposed benefit re-

ductions, benefits might still be reduced.  (Id.)  This 
point was made because, regardless of the outcome of 

the vote, the PBGC had advised Treasury that the 

Teamsters Fund would likely qualify as “systemati-
cally important”—i.e., big enough to permit Treasury 

to override any adverse MPRA vote.  (ECF 165-6 at 

1853.)  

Of the Teamsters Fund’s 34,636 eligible partici-

pants who received a ballot, only 40 percent voted.6  

(ECF 165-2 at 724-25.)  Of those who voted, 71 percent 
rejected the proposed reductions, and 29 percent ap-

proved them.  (Id.)  Treasury treated the outcome of 

the election as approval of the proposed reductions be-
cause, pursuant to the MPRA, the 60 percent of plan 

participants who did not vote were counted as voting 

to approve the proposed reductions.  (Id.)  

                                                 
6 Treasury sent ballots to 35,173 eligible voters, but 388 ballots 

were not mailed because the Teamsters Fund could not provide 

an address for the voters, and 149 ballots were returned to the 

vote administrator as undeliverable.  (ECF 165-2 at 724.)  Those 

ballots were not counted as approving the proposed benefit re-

ductions. 
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Following the vote, Treasury issued a final au-
thorization for the Teamsters Fund to reduce its ben-

efit payments by the amounts that had been re-

quested by the application, approved by Treasury, and 
ratified by the vote of plan participants.  (Id. at 728-

29.)  With technical assistance and recommended ed-

its from Treasury, the Teamsters Fund then amended 
its plan documents to implement the reductions.  (Id. 

at 754-59.)    

An amended provision of the plan agreement ex-
plains: “Notwithstanding any other provision of this 

Plan to the contrary, effective October 1, 2017, all Af-

fected Participants . . . shall have their pension benefit 
reduced in accordance with the provisions of Article 

18.”  (ECF 169-1 at 133.)  Article 18, titled the “Pen-

sion Preservation Plan,” reduces the monthly pension 
benefits of active participants by 18 percent and the 

monthly pension benefits of non-active (i.e., retired) 

participants by 29 percent.  (Id. at 133-34.)  

F. Reduction of the Plaintiffs’ Benefits  

The reduction in pension benefits became effective 

on October 1, 2017.  (Id.)  Between October 2017 and 
December 2022, the monthly pension benefits paid to 

the three named plaintiffs reflected a 29-percent re-

duction in their pre-MPRA benefits.  

The plaintiffs suffered personal hardships during 

that period related to the suspension of their benefits, 

including relying on dwindling savings, forgoing nec-
essary medical care, scrimping on food, and falling be-

hind on mortgage payments and other bills.  Approxi-

mately 1,100 of the class members died before their 

benefits were restored.  

G. The ARPA  
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In March 2021, Congress enacted the American 
Rescue Plan Act of 2021 (“ARPA”), Pub. L. 117-2, 135 

Stat. 4.  The ARPA requires the PBGC to “provide spe-

cial financial assistance to an eligible multiemployer 
plan under this section, upon the application of a plan 

sponsor of such a plan for such assistance.”  29 U.S.C. 

§ 1432(a)(1).7  The financial assistance is appropriated 
from funds for Treasury instead of the PBGC’s exist-

ing multiemployer fund.  Id. § 1305(i).  Multiemployer 

plans that suspended benefits under the MPRA are 
eligible for the special financial assistance.  Id. § 

1432(b)(1)(B).    

Under the ARPA, Treasury and the PBGC “shall 
ensure that an eligible multiemployer plan that re-

ceives special financial assistance . . . reinstates any 

benefits that were suspended under section 1085(e)(9) 
of this title . . . .”  Id. § 1432(k)(1).  A fund receiving 

special financial assistance shall “provide[ ] payments 

equal to the amount of benefits previously suspended 
under section 1085(e)(9) . . . of this title to any partic-

ipants or beneficiaries in pay status as of the effective 

date of the special financial assistance, payable, as de-
termined by the eligible multiemployer plan.”  Id. § 

1432(k)(2).  The payment can be made in a lump sum 

within three months of receipt of special financial as-
sistance or in monthly installments over a period of 

five years.  Id.  These reimbursement payments do not 

include any interest for the suspended benefits.  Id.  

The amount of special financial assistance a fund 

receives must be sufficient for the fund to pay partici-

pants’ and beneficiaries’ unreduced benefits until 

2051:  

                                                 
7 The Internal Revenue Code contains a functionally similar pro-

vision at 26 U.S.C. § 432(k). 
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The amount of financial assistance provided 
to a multiemployer plan eligible for financial 

assistance under this section shall be such 

amount required for the plan to pay all bene-
fits due during the period beginning on the 

date of payment of the special financial assis-

tance payment under this section and ending 
on the last day of the plan year ending in 2051, 

with no reduction in a participant’s or benefi-

ciary’s accrued benefit as of March 11, 2021, 
except to the extent of a reduction in accord-

ance with section 1085(e)(8) of this title 

adopted prior to the plan’s application for spe-
cial financial assistance under this section, 

and taking into account the reinstatement of 

benefits required under subsection (k).  

Id. § 1432(j)(1).  

Under the ARPA, make-up payments are required 

to be made only to “participants or beneficiaries in pay 
status” when the special financial assistance becomes 

effective.  Id. § 1432(k).  Accordingly, the PBGC has 

issued a regulation providing whether and how make-
up payments would be paid to the beneficiaries or es-

tates of participants who died before special financial 

assistance was received:  

Because a participant who died before the 

[special financial assistance (“SFA”)] is paid is 

not in pay status as of the effective date of the 
SFA, no make-up payments are made for re-

ductions that applied to that participant and, 

accordingly, make-up payments are limited to 
the total amount of benefits that would have 

been paid to the beneficiary in the absence of 

the suspension but that were not paid to the 
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beneficiary because of the suspension.  How-
ever, if a participant dies after the SFA is paid 

to the plan but before all of the make-up pay-

ments are paid to the participant, the unpaid 
portion of the make-up payments must be 

made to the participant’s beneficiary.  

Special Financial Assistance by PBGC, 87 Fed. Reg. 
40,968 (July 8, 2022) (to be codified at 29 C.F.R. pt. 

4262).  

H. Restoration of the Plaintiffs’ Benefits  

The Teamsters Fund submitted its first applica-

tion for special financial assistance on January 28, 

2022.  (ECF 165-7 at 1991.)  The Teamsters Fund 
withdrew its application on May 26, 2022, to revise 

the application and re-filed it on July 21, 2022.  (Id. at 

1992, 1994.)    

The PBGC approved the revised application on 

November 18, 2022.  (Id. at 1985.)  The Teamsters 

Fund received more than $963 million in special fi-
nancial assistance from Treasury on December 8, 

2022.  (Id. at 1985-86.)  

The Teamsters Fund restored monthly benefit 
payments to pre-MPRA suspension levels beginning 

on January 1, 2023.  (Id. at 2005-12.)  Participants 

and beneficiaries received any make-up payment to 
which they were entitled under the ARPA by March 1, 

2023.  (Id.)  

No participant or beneficiary received interest as 
part of the make-up payment.  (Id. at 2014.)  Benefi-

ciaries of participants who died before December 8, 

2022, received reduced make-up payments, and es-
tates of participants who died before December 8, 

2022, without beneficiaries received no make-up pay-

ments.  (Id. at 2014-15.)  The plaintiffs estimate that 
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more than 1,100 estates will have a claim for principal 
because they received reduced or no make-up pay-

ments.  (ECF 164 at 11-12.)  

II. PROCEDURAL HISTORY  

Much of the relevant procedural history is re-

counted in the previous opinion on the defendant’s 

motion for summary judgment, King, 159 Fed. Cl. 450.  

A. First Round of Summary Judgment  

Mr. King, Mr. Gugliuzza, and Mr. Dardzinski filed 

suit on behalf of themselves and all others similarly 
situated on July 31, 2018, which was approximately 

ten months after the plaintiffs’ benefits were sus-

pended under the MPRA and three years before the 
ARPA was enacted.  (ECF 1.)  The defendant moved 

to dismiss the plaintiffs’ claims under RCFC 12(b)(1) 

and 12(b)(6).  (ECF 7.)  After holding oral argument 
on the defendant’s motion, that motion to dismiss was 

converted into a motion for summary judgment to be 

briefed after discovery regarding the defendant’s al-

leged liability.  (ECF 21.)  

The case was transferred to the undersigned on 

December 17, 2019.  (ECF 36; ECF 37.)  The parties 

proceeded with discovery.  

The defendant filed a motion for summary judg-

ment on January 22, 2021.  (ECF 99.)  The plaintiffs 
responded to the defendant’s motion and cross-moved 

for summary judgment on March 6, 2021.  (ECF 105.)    

On March 11, 2021, Congress enacted the ARPA.  
The following day, the defendant moved to vacate the 

schedule for summary-judgment briefing and to stay 

the proceedings.  (ECF 109.)  The plaintiffs opposed 
the motion.  (ECF 110.)  Following oral argument on 

the defendant’s motion, on March 26, 2021, the pro-

ceedings were stayed until July 30, 2021.  (ECF 114.)  
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Following the expiration of that stay, the plain-
tiffs argued that the ARPA did not fully moot their 

claims even if the Teamsters Fund received special fi-

nancial assistance because no participant or benefi-
ciary would receive interest, and participants and 

beneficiaries who died would receive supposedly in-

complete or no make-up payments.  (See ECF 120.)  

The Court requested that the defendant choose 

any discrete legal issues that were ripe for considera-

tion on a motion for summary judgment even before 
the Teamsters Fund applied for relief under the 

ARPA.  (See ECF 125 at 7:8-15.)  The parties’ previous 

cross-motions for summary judgment were denied as 

moot.  (ECF 123.)  

B. Second Round of Summary Judgment  

On September 27, 2021, the defendant moved for 
summary judgment on two specific grounds: (1) that 

the plaintiffs do not have a constitutionally cognizable 

property interest in their entitlement to unreduced 
pension benefits; and (2) that no government action 

gave rise to a taking.  (ECF 126.)  The plaintiffs cross-

moved for summary judgment on the grounds: (1) that 
the plaintiffs had a cognizable property interest in 

their contractual entitlement to receive a specific 

amount of pension benefits for life; and (2) that the 
government’s authorization of the Teamsters Fund 

under the MPRA, the government’s coercion of the 

Teamsters Fund to apply under the MPRA, or the gov-
ernment’s agency relationship with the Teamsters 

Fund gave rise to a taking.  (ECF 128.)  

The cross-motions were fully briefed, and the 
Court held oral argument on the motions.  After oral 

argument, the Court ordered supplemental briefing 

on the applicability of the doctrine of Omnia Commer-
cial Co. v. United States, 261 U.S. 502 (1923), to the 
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plaintiffs’ claims.  (ECF 132.)  The parties filed sup-
plemental briefs accordingly.  (ECF 139; ECF 140; 

ECF 142; ECF 143.)  A decision was initially issued 

under seal and published without redactions on April 

8, 2022.  

In that ruling, the plaintiffs were found to have 

identified a cognizable property interest in receiving 
their unreduced and vested pension benefits at a level 

contractually promised by the Teamsters Fund plan 

agreement.  King, 159 Fed. Cl. at 462-77.    

In analyzing whether sufficient government ac-

tion gave rise to a taking, however, the Court was 

“constrained by the present stage of litigation . . . be-
cause no decision has yet been made as to whether the 

per se physical-takings test or the more flexible regu-

latory-takings test should apply to this case.”  Id. at 
477.  “Given the enactment of the ARPA and its po-

tential impact on the plaintiffs’ pensions, the defend-

ant has reserved that issue for a later stage in the lit-
igation.”  Id.  In analyzing whether sufficient govern-

ment action had given rise to a taking, the parties had 

relied on different types of caselaw—the defendant re-
lied on regulatory-takings cases, while the plaintiffs 

relied on physical-takings cases.  The Court therefore  

addressed only the issue of “whether the plaintiffs 
have successfully demonstrated that the government 

acted in a manner that could potentially give rise to a 

taking, depending on the applicable test, or whether 
the defendant has successfully demonstrated that the 

government did not act in a way that could ever con-

stitute a taking, no matter which test is applied to the 

plaintiffs’ claims.”  Id.    

The Court held that Omnia, 261 U.S. 502, did not 

defeat the plaintiffs’ claims.  159 Fed. Cl. at 485.  The 
Court also held that under the physical-takings test, 
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“government authorization to a third party to seize a 
plaintiff’s property may give rise to a taking.”  Id. at 

487.  That holding “does not mean that the plaintiffs 

have demonstrated government action sufficient to 
give rise to a physical taking.”  Id.  “The issue of the 

appropriate test is reserved and remains to be re-

solved.”  Id.  

The Court held, however, that the plaintiffs could 

demonstrate neither an agency relationship between 

the Teamsters Fund and the government nor coercion 
by the government of the Teamsters Fund.  Id. at 487-

491.  

Because of the ongoing evolution of the regulatory 
landscape under the ARPA, the Court reserved for 

later evaluation the character of the government’s ac-

tion and whether precedent required that the plain-
tiffs’ claims be analyzed under the physical-takings 

test or regulatory-takings test.  Id. at 492-93.  

C. Class Certification  

After denying the defendant’s motion for sum-

mary judgment, discovery was reopened for the pur-

pose of addressing class certification.  (ECF 150.)  The 
plaintiffs filed a motion for class certification on June 

24, 2022.  (ECF 154.)  The defendant did not oppose 

the plaintiffs’ motion but identified a class-related le-
gal issue regarding whether the plan participants who 

did not vote or voted to approve the MPRA suspen-

sions could maintain a claim for a taking.  (ECF 156.)  

After holding a status conference on the plaintiffs’ 

motion to certify a class, the plaintiffs’ motion to cer-

tify a class was granted.  King v. United States, No. 
18-1115, 2022 WL 3716442, at *6 (Fed. Cl. Aug. 29, 

2022).  The following class was certified pursuant to 

RCFC 23:  
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Any person (whether a participant, benefi-
ciary, or other individual) who received one or 

more pension payments from the New York 

State Teamsters Conference Pension and Re-
tirement Fund (the “Fund”) on or after Octo-

ber 1, 2017 unless either (1) that person was 

an “Active Participant” as of October 1, 2017 
or (2) all pension payments that were received 

by that person since October 1, 2017 were re-

duced by 0% relative to the sum the recipient 
would have been entitled to receive if the De-

fendant had not authorized the Fund, in or 

around September 2017, to reduce certain 
pension benefits under the Kline-Miller Mul-

tiemployer Pension Reform Act of 2014.  

Id.  The Teamsters Fund’s data indicate that there are 
10,893 potential class members.  (ECF 164 at 11 n.7.)  

Mr. King, Mr. Gugliuzza, and Mr. Dardzinski were 

designated as representatives of the class.  King, 2022 
WL 3716442, at *6.  Messing & Spector LLP and 

Schneider Wallace Cottrell Konecky LLP were ap-

pointed as class counsel.  The parties were instructed 
to propose definitions for subclasses according to 

whether and how participants voted in the election 

administered by Treasury.  Id.    

The plaintiffs responded with definitions for four 

proposed subclasses.  (ECF 159 at 3-4.)  The plaintiffs 

noted potential logistical issues related to opting into 
the subclasses: there are no records of how each indi-

vidual voted, and many class members may not re-

member how they voted or may have died in the inter-
vening time period.  (Id.)  The plaintiffs suggested de-

ferring a decision on their motion to certify subclasses 

until after a decision on summary judgment was 

reached.  (Id. at 13-15.)  
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After holding a status conference on the plaintiffs’ 
proposed subclasses and their suggestion to address 

summary judgment before any decision on the scope 

of the four subclasses was made, the Court stayed 
briefing and consideration of certifying subclasses.  

(ECF 161.)  The potential class members have yet to 

opt into the case.  A schedule for summary judgment 

briefing was adopted.  (Id.)  

D. Third Round of Summary Judgment  

The plaintiffs filed a motion for summary judg-
ment on December 23, 2022.  (ECF 164.)  The plain-

tiffs also filed an amended complaint on January 6, 

2023; no responsive pleading from the defendant was 

required.  (ECF 166.)  

The plaintiffs’ pending complaint includes allega-

tions that Treasury has now given special financial as-
sistance to the Teamsters Fund to issue make-up pay-

ments, but participants and beneficiaries who died be-

fore December 8, 2022, received no such payments or 
received smaller make-up payments.  (Id. at ¶ 13.)  

The plaintiffs also allege that no participant or bene-

ficiary has received interest on the make-up pay-

ments.  (Id.)  

In their motion for summary judgment, the plain-

tiffs note that they intended to add an additional 
named plaintiff and class representative: the estate of 

Robert Campbell.  (ECF 164 at 14.)  Because Mr. 

Campbell died 63 days before the Teamsters Fund re-
ceived special financial assistance, his estate received 

no make-up payment.  (Id. at 14-15.)  Although Mr. 

Campbell’s estate has not been formally added as a 
plaintiff, the plaintiffs’ pending complaint raises the 

problems posed for the estates of deceased plan par-

ticipants that are part of the certified class.  (ECF 166 
at ¶¶ 13, 90, 95, 121.)  The Court therefore considers 
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the claims of the deceased participants and beneficiar-

ies on these pending cross-motions.  

The defendant filed a cross-motion for summary 

judgment and a response to the plaintiffs’ motion on 
February 3, 2023.  (ECF 169.)  The plaintiffs filed a 

response brief to the defendant’s cross-motion for 

summary judgment and a reply brief in support of 
their motion for summary judgment on March 6, 2023.  

(ECF 171.)  The defendant filed a reply brief in sup-

port of its cross-motion for summary judgment on 

March 20, 2023.  (ECF 175.)  

On March 23, 2023, the Court held oral argument 

on the cross-motions for summary judgment in Syra-

cuse, New York.8  

III. JURISDICTION  

The Tucker Act, 28 U.S.C. § 1491(a)(1), gives the 
Court of Federal Claims jurisdiction over claims for 

damages against the United States:  

The United States Court of Federal Claims shall 
have jurisdiction to render judgment upon any claim 

against the United States founded either upon the 

Constitution, or any Act of Congress or any regulation 

                                                 
8 During the briefing on the pending cross-motions, the parties 

disagreed on the potential applicability of the equitable one-way 

intervention doctrine, which would affect putative class mem-

bers’ ability to opt into the class if summary judgment were 

granted to the plaintiffs.  (See ECF 172.)  During oral argument, 

the parties were directed to confer regarding this issue and file a 

joint status report prior to resolution of the pending cross-mo-

tions for summary judgment.  (ECF 176.)  The parties have filed 

a joint status report indicating that the defendant has waived 

any intention to rely on the one-way intervention doctrine to try 

to prevent any class member from filing a claim.  (ECF 177 at 4.)  

Accordingly, this issue does not affect the timing of the resolution 

of the cross-motions for summary judgment. 
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of an executive department, or upon any express or 
implied contract with the United States, or for liqui-

dated or unliquidated damages in cases not sounding 

in tort.  

The Court of Federal Claims has jurisdiction over 

claims brought under the takings clause of the fifth 

amendment.  Id.; see also Jan’s Helicopter Serv., Inc. 
v. FAA, 525 F.3d 1299, 1309 (Fed. Cir. 2008) (“It is 

undisputed that the Takings Clause of the Fifth 

Amendment is a money-mandating source for pur-

poses of Tucker Act jurisdiction.”)  

The plaintiffs argue that the United States, acting 

through Treasury, Labor, and the PBGC, has taken 
the plaintiffs’ property without providing just com-

pensation in violation of the fifth amendment.  Their 

complaint falls within the subject-matter jurisdiction 

of the Court of Federal Claims under the Tucker Act.   

IV. STANDARD OF REVIEW  

Under RCFC 56(a), a party is entitled to summary 
judgment when “there is no genuine dispute as to any 

material fact and the movant is entitled to judgment 

as a matter of law.”  “Only disputes over facts that 
might affect the outcome of the suit under the govern-

ing law will properly preclude the entry of summary 

judgment.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 248 (1986).  “Factual disputes that are irrelevant 

or unnecessary will not be counted.”  Id.  A dispute 

over material fact must also be “genuine” to preclude 
summary judgment—i.e., the evidence must be “such 

that a reasonable jury could return a verdict for the 

nonmoving party.”  Id.  “If the evidence [in favor of the 
non-moving party] is merely colorable, . . . or is not 

significantly probative, . . . summary judgment may 

be granted.”  Id. at 249-50 (internal citations omitted).  
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In this case, the underlying facts regarding the 
suspension of the plaintiffs’ pension benefits are not 

in dispute.  Although the parties dispute the legal 

characterization of those facts, a trial would not affect 
the outcome of the suit under governing law and 

would not make either party’s argument more or less 

probative.  See id.  Both parties agree that no material 
facts remain in dispute, and no disputed facts are ap-

parent.  Accordingly, summary judgment is appropri-

ate in this case.  

V. DISCUSSION  

“Binding precedent requires the Court to analyze 

government action under the correct takings test.”  
King, 159 Fed. Cl. at 492.  “One major remaining issue 

in this case is whether the government has ‘appropri-

ated’ the plaintiffs’ cognizable property interest,” and 
that issue is “relevant to the determination of whether 

to employ the test for physical takings or the test for 

regulatory takings in resolving the plaintiffs’ claims.”  
Id. (quoting Tahoe-Sierra Pres. Council, Inc. v. Tahoe 

Reg’l Planning Agency, 535 U.S. 302, 324 (2002)).    

The Court must now resolve “which takings test 
applies and the application of that test.”  King, 159 

Fed. Cl. at 462.  The plaintiffs argue that the defend-

ant authorized the taking of money from the plain-
tiffs, and when such a taking occurs courts should ap-

ply the physical-takings test, or what the plaintiffs 

term a “per se test,” to determine if compensation for 
the taking is due.  In the alternative, the plaintiffs ar-

gue that even if the appropriate test is Penn Central’s 

regulatory-takings test, their property has been 
taken, and they are due compensation for that taking.  

The defendant argues that the physical-takings test 

does not apply, and the plaintiffs cannot demonstrate 

that a regulatory taking occurred.  
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A. Applicability of the Physical-Takings Test  

The Supreme Court has held that the “longstand-

ing distinction between acquisitions of property for 

public use, on the one hand, and regulations prohibit-
ing private uses, on the other, makes it inappropriate 

to treat cases involving physical takings as controlling 

precedents for the evaluation of a claim that there has 
been a ‘regulatory taking,’ and vice versa.”  Tahoe-Si-

erra, 535 U.S. at 323 (internal footnote omitted).    

A physical taking occurs “[w]hen the government 
physically takes possession of an interest in property 

for some public purpose.”  Id. at 322.  The takings 

clause categorically requires just compensation when 
“the government occupies the property for its own pur-

poses,” or when “the government appropriates” prop-

erty.  Id.    

By contrast, even if property remains in the 

owner’s possession and has not been appropriated or 

used by the public, a regulation that goes “too far” may 
give rise to a regulatory taking.  See Pa. Coal Co. v. 

Mahon, 260 U.S. 393, 415 (1922).  When “the govern-

ment merely regulates the use of property, compensa-
tion is required only if considerations such as the pur-

pose of the regulation or the extent to which it de-

prives the owner of the economic use of the property 
suggest that the regulation has unfairly singled out 

the property owner to bear a burden that should be 

borne by the public as a whole.”  Yee v. City of Escon-

dido, Cal., 503 U.S. 519, 522-23 (1992).    

The parties dispute which aspects of this case af-

fect the analysis to support the appropriate takings 
framework.  Specifically, the plaintiffs argue that the 

physical-takings test can be applied to intangible and 

personal property interests, that the government’s 
eminent-domain power may be exercised by a third 
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party, and that a physical taking is no less a physical 

taking because it is characterized as a regulation.    

The plaintiffs are correct that the physical-tak-

ings test may be applied to a variety of property inter-
ests.  The Supreme Court has applied the physical-

takings test to interest earned from interest-on-law-

yers’ trust accounts (“IOLTA”), raisins, liens, patents, 
and sums on an interpleader account, to name a few 

property interests cognizable under the takings 

clause.  Brown v. Legal Found. Wash., 538 U.S. 216, 
233-35 (2003) (interest on IOLTA accounts); Horne v. 

Dep’t Agric., 576 U.S. 350, 360-61 (2015) (raisins); 

Armstrong v. United States, 364 U.S. 40, 48 (1960) 
(liens); James v. Campbell, 104 U.S. 356, 358 (1881) 

(patents); Webb’s Fabulous Pharmacies, Inc. v. Beck-

with, 449 U.S. 155, 158-64 (1980) (sums in an inter-

pleader account).    

The plaintiffs’ argument that a non-governmental 

actor may effect a taking if authorized to do so by the 
government is also accepted.  A taking may be predi-

cated on the actions of non-governmental third par-

ties.  See PennEast Pipeline Co., LLC v. New Jersey, 
141 S. Ct. 2244, 2251 (2021) (“Since the founding, the 

United States has used its eminent domain authority 

to build a variety of infrastructure projects.  It has 
done so on its own and through private delegatees, 

and it has relied on legal proceedings and upfront tak-

ings.”)  See also King, 159 Fed. Cl. at 487 (holding that 
“government authorization to a third party to seize a 

plaintiff’s property may give rise to a taking,” but that 

the plaintiffs had not yet “demonstrated government 

action sufficient to give rise to a physical taking”).  

Additionally, a physical taking may “come[ ] 

garbed as a regulation (or statute, or ordinance, or 
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miscellaneous decree),” Cedar Point Nursery v. Has-
sid, 141 S. Ct. 2063, 2072 (2021), and can occur even 

when the government later rescinds or amends the of-

fending law or regulation, Hendler v. United States, 

952 F.2d 1364, 1376-77 (Fed. Cir. 1991).  

Acceptance of those arguments, however, does not 

end the analysis.  It remains to be decided whether 
the federal government appropriated or occupied the 

plaintiffs’ cognizable property interest.  Whether the 

government appropriated or occupied the plaintiffs’ 
property, not the type of property interest at stake, 

guides this analysis.  The type and extent of govern-

ment action is the most salient factor in determining 

whether the physical-takings test applies.    

The plaintiffs point out that after the defendant 

authorized the suspension under the MPRA, they lost 
29 percent of their monthly income.  The plaintiffs de-

ploy this reality to argue that the defendant in effect 

occupied that portion of their pensions, that what each 
plaintiff lost was money, and that out-of-pocket loss 

was due to the defendant’s act of approving the Team-

ster Fund’s MPRA application.    

The plaintiffs’ attempt to apply the physical-tak-

ings test to their claims is too simplistic.  Under the 

plaintiffs’ argument, any financial loss approved by a 
government agency in some way would require appli-

cation of the test for physical takings, thereby obviat-

ing the need for the regulatory-takings test.  Even 
without that shortcoming, the plaintiffs’ proposed ap-

plication of the physical-takings test must fail.  The 

plaintiffs lost a contractual right to a specific level of 
pension benefits.  The result of their loss was, indeed, 

a loss of money, but what was affected was the con-

tractual right itself, and not the money.  
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The Supreme Court has twice applied the regula-
tory-takings test rather than the physical-takings test 

to laws abrogating contractual rights in multiem-

ployer-pension-plan agreements.  Connolly v. PBGC, 
475 U.S. 211 (1986); Concrete Pipe & Prods. Cal., Inc. 

v. Constr. Laborers Pension Tr. for S. Cal., 508 U.S. 

602 (1993).  Connolly and Concrete Pipe are the most 
relevant precedents to resolving the question of 

whether the physical-takings test should apply to the 

plaintiffs’ takings claim.  In the face of these prece-
dents, the abrogation of contractual rights in mul-

tiemployer pension plans must be analyzed under the 

test for regulatory takings, even when that abrogation 
results in a financial loss.  Other precedents applying 

the physical-takings test to the appropriation or occu-

pation of a property interest are also relevant to de-
termining whether to apply the physical-takings or 

regulatory-takings test to the plaintiffs’ claims, but 

these precedents are distinguishable and inadequate 
to overcome the Supreme Court’s use of the regula-

tory-takings test in Connolly and Concrete Pipe.  

1. Connolly and Concrete Pipe  

In Connolly, the Supreme Court assessed whether 

provisions of the Multiemployer Pension Plan Amend-

ments Act of 1980 (“MPPAA”) violated the takings 

clause of the fifth amendment.  475 U.S. at 213.  

The Supreme Court recounted the history of 

ERISA, noting that the purpose of a system of pen-
sion-benefit insurance was “‘to ensure that employees 

and their beneficiaries would not be deprived of antic-

ipated retirement benefits by the termination of pen-
sion plans before sufficient funds have been accumu-

lated in the plans.’”  Id. at 214 (quoting PBGC v. R.A. 

Gray & Co., 467 U.S. 717, 720 (1984)).  To achieve that 
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goal, Congress created the PBGC to administer an in-

surance program for pension plans.  

A PBGC report found that ERISA had failed to 

protect pension plans adequately from employer with-
drawal.  Id. at 215-16.  Withdrawal of some employers 

reduced a plan’s contribution base, which raised the 

contribution rate for other employers, which in turn 
encouraged further withdrawals.  Id. at 216.  The “‘vi-

cious downward spiral’” caused or accelerated the ter-

mination of pension plans.  Id. (quoting Pension Plan 
Termination Insurance Issues: Hearings before the 

Subcommittee on Oversight of the House Committee 

on Ways and Means, 95th Cong., 2nd Sess., 22 (1978) 
(statement of Matthew M. Lind) (hereafter “1978 

Hearings”)).  To solve this problem, Congress enacted 

the MPPAA, which “‘requires that an employer with-
drawing from a multiemployer pension plan pay a 

fixed and certain debt to the pension plan,’” calculated 

based on the “‘employer’s proportionate share of the 
plan’s unfunded vested benefits.’”  Connolly, 475 U.S. 

at 216 (quoting R.A. Gray, 467 U.S. at 725).  In simple 

terms, Congress required employers to pay money 
into their pension plan if they wanted to withdraw 

from that multiemployer plan.  

The plaintiffs, trustees of a pension plan, argued 
that “the imposition of noncontractual withdrawal li-

ability violates the Taking Clause by requiring em-

ployers to transfer their assets for the private use of 
pension trusts and, in any event, by requiring an un-

compensated transfer.”  Connolly, 475 U.S. at 221.  

The Supreme Court agreed with the plaintiffs 
“that an employer subject to withdrawal liability is 

permanently deprived of those assets necessary to sat-

isfy its statutory obligation, not to the Government, 
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but to a pension trust,” and that the MPPAA imposed 

a substantial and “real debt.”  Id. at 222.    

The Supreme Court nonetheless declined to treat 

the case as a physical taking:  

But appellants’ submission—that such a stat-

utory liability to a private party always con-

stitutes an uncompensated taking prohibited 
by the Fifth Amendment—if accepted, would 

prove too much.  In the course of regulating 

commercial and other human affairs, Con-
gress routinely creates burdens for some that 

directly benefit others.  For example, Con-

gress may set minimum wages, control prices, 
or create causes of action that did not previ-

ously exist.  Given the propriety of the govern-

mental power to regulate, it cannot be said 
that the Taking Clause is violated whenever 

legislation requires one person to use his or 

her assets for the benefit of another.  

Id. at 222-23.  

Additionally, the fact that the MPPAA effectively 

abrogated employers’ contractual rights under pen-
sion plan agreements did not justify the invocation of 

the physical-takings test:  

Appellants’ claim of an illegal taking gains 
nothing from the fact that the employer in the 

present litigation was protected by the terms 

of its contract from any liability beyond the 
specified contributions to which it had agreed. 

. . .  [T]he fact that legislation disregards or 

destroys existing contractual rights does not 
always transform the regulation into an ille-

gal taking.  Bowles v. Willingham, 321 U.S. 

503, 517, 64 S.Ct. 641, 648, 88 L.Ed. 892 
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(1944); Omnia Commercial Co. v. United 
States, 261 U.S. 502, 508–510, 43 S.Ct. 437, 

438, 67 L.Ed. 772 (1923).  This is not to say 

that contractual rights are never property 
rights or that the Government may always 

take them for its own benefit without compen-

sation.  But here, the United States has taken 
nothing for its own use, and only has nullified 

a contractual provision limiting liability by 

imposing an additional obligation that is oth-
erwise within the power of Congress to im-

pose.   

Id. at 223-24.  

The rejection of the application of the physical-

takings test to the MPPAA did not end the takings in-

quiry.  Rather, the Supreme Court held that analysis 
of the MPPAA required the application of an “ad hoc, 

factual inquir[y]” into the circumstances of the case, 

as required by the three Penn Central factors applica-
ble to determine whether a regulatory taking has oc-

curred.  Id. at 224-25.  

Connolly precludes the plaintiffs’ claim that the 
physical-takings test is appropriate in this case.  The 

MPPAA and the MPRA are akin to two sides of the 

same coin: Congress deemed both laws necessary to 
reduce the likelihood that multiemployer pension 

plans would fail, to improve plan participants’ 

chances of receiving a greater portion of their pension 
benefits, and to diminish the PBGC’s liability for 

failed pension plans.  Both laws require the amend-

ment of pension-plan agreements to a party’s financial 
detriment.  The MPPAA attempted to solve this prob-

lem by imposing liability on withdrawing employers, 

and the MPRA attempted to solve the problem by al-
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lowing the reduction of pension benefits for partici-
pants in “critical and declining” pension plans when 

the statutory criteria are met.  The purposes of the 

two laws are analogous.  

Moreover, the government action in Connolly is 

analogous to the government action in this case.  Un-

der both the MPPAA and the MPRA, the government 
permitted the unilateral modification of multiem-

ployer-pension-plan agreements to the detriment of a 

party.  The government, however, neither seized nor 
confiscated anything for its own use.  The government 

acted as a regulator, determining which parties 

should bear the financial cost of failing multiemployer 

pension plans.  

Like the plaintiffs in Connolly, the plaintiffs in 

this case have suffered economic losses.  The MPRA-
authorized suspensions have posed real financial bur-

dens to the plaintiffs, and those hardships should not 

be minimized.  Nonetheless, the Supreme Court re-
jected the application of the physical-takings test to a 

legislative effort that imposed costs on a party to a 

pension-plan agreement to ensure the continuing, 

long-term viability of multiemployer pension plans.    

The fact that the plaintiffs have faced a burden 

greater than other participants in the plan, such as 
active employees or participants older than 80, to 

maintain the plan’s solvency does not transform this 

case into one requiring application of the physical-tak-
ings test.  The Supreme Court declined to apply that 

test in Connolly, holding that the takings clause is not 

“violated whenever legislation requires one person to 
use his or her assets for the benefit of another.”  Id. at 

223.    

Like the plaintiffs in Connolly, the plaintiffs in 
this case have suffered the partial nullification of 



73a 

  

their contract rights by the government-authorized 
amendment of the plan documents.  Although contrac-

tual rights are cognizable as property interests under 

the takings clause, see King, 159 Fed. Cl. at 463, the 
modification of those contract rights and the accompa-

nying financial loss do not automatically justify the 

application of the physical-takings test.  Connolly, 475 

U.S. at 224-25.  

Rather, as Connolly makes clear, in the context of 

congressional amendments to ERISA to shore up mul-
tiemployer pension plans, when the government takes 

nothing for its own use, the regulatory-takings frame-

work applies.  In this case, Treasury, Labor, and 
PBGC took nothing for their own use.  Rather, Con-

gress modified the scope of the “anti-cutback” rule and 

altered the regulatory relationship between the gov-

ernment and multiemployer pension plans.    

The plaintiffs’ arguments that a physical-takings 

test should apply are further undercut by Concrete 
Pipe, 508 U.S. 602.  In that case, employers challenged 

the MPPAA as violating the due process clause and 

the takings clause of the fifth amendment as applied.  

Id. at 636.    

The Supreme Court held that nothing had 

changed since the decision in Connolly, and that the 
effects of the MPPAA on the plaintiffs needed to be 

evaluated under Penn Central.  Id. at 643.  The Su-

preme Court rejected the plaintiffs’ attempt to “shoe-
horn” their claims under the physical-takings test.  Id.  

It did not matter that the property was reallocated for 

the purpose of protecting the PBGC:   

That the solvency of a pension trust fund may 

ultimately redound to the benefit of the 

PBGC, which was set up in part to guarantee 
benefits in the event of plan failure, is merely 
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incidental to the primary congressional objec-
tive of protecting covered employees and ben-

eficiaries of pension trusts like the Plan.  

Id. at 644.  The Supreme Court relied on Connolly for 
the proposition that the nullification of a contractual 

right in the context of ERISA did not constitute a 

physical taking when the government took nothing for 

its own use.  Id.  

As in Concrete Pipe, the MPRA’s putative benefits 

to the PBGC in this case are “merely incidental” to the 
major benefit to all plan participants and beneficiaries 

of the Teamsters Fund’s ongoing solvency.  Id.  The 

Supreme Court has indicated that in the highly regu-
lated environment of ERISA, Congress’s adjustments 

to the regulatory framework cannot effect a physical 

taking when the government seizes nothing for its 

own use.  

The plaintiffs attempt to distinguish Connolly and 

Concrete Pipe on three grounds.  First, the plaintiffs 
highlight that the Supreme Court has since held that 

a physical taking may involve intangible property.  

(ECF 171 at 4 (discussing, among other cases, Brown 
v. Legal Found. Wash., 538 U.S. 216 (2003)).)  Second, 

the plaintiffs argue that the fact that legislation that 

destroys contractual rights “does not always” result in 
a taking does not mean that such legislation can never 

result in a taking.  (ECF 171 at 9.)  Third, the plain-

tiffs distinguish the MPPAA from the MPRA because 
the MPPAA merely created new rules of liability, 

while the MPRA supposedly appropriated plaintiffs’ 

property interests.  (Id. at 12.)   

First, as discussed above, whether the allegedly 

taken property is tangible or intangible does not affect 

the application of Connolly and Concrete Pipe to the 
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present case—what matters is whether the govern-
ment appropriated or occupied that property.  Second, 

the Supreme Court’s holding that legislation destroy-

ing contractual rights does not always result in a tak-
ing is consistent with the application of a regulatory-

takings test.  A more flexible, ad hoc factual inquiry is 

necessary.  Third, the plaintiffs’ proposed distinction 
between the MPPAA and the MPRA does not hold up.  

The MPPAA altered employers’ liability to pension 

plans, just as the MPRA altered pension plans’ liabil-
ity to plan participants.  Both pieces of legislation in-

volved regulatory changes to the rules of liability for 

multiemployer pension plans.  

In sum, Connolly and Concrete Pipe are the prec-

edents most like this case and govern its outcome.  

The Supreme Court twice rejected the physical-tak-
ings test when Congress adjusts the regulatory frame-

work for multiemployer pension plans, but the gov-

ernment seizes nothing for its own use.  Accordingly, 
the physical-takings framework is inapplicable to the 

plaintiffs’ claims.  

The plaintiffs rely on precedents involving govern-
ment appropriation or occupation of property in sup-

port of their effort to apply the physical-takings test.  

Even beyond the saliency of Connolly and Concrete 
Pipe to this case, the precedents on which the plain-

tiffs rely are distinguishable and cannot bear the 

weight the plaintiffs put on them.  

2. Cases Involving Government Appropria-
tion of Property  

“The paradigmatic taking requiring just compen-
sation is a direct government appropriation or physi-

cal invasion of private property.”  Lingle v. Chevron 

U.S.A. Inc., 544 U.S. 528, 537 (2005).  The plaintiffs 
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argue that the physical-takings test should apply be-
cause the plaintiffs’ contractual right to unreduced 

pension benefits was appropriated.  The plaintiffs 

rely, for example, on Cedar Point Nursery v. Hassid, 
141 S. Ct. 2063 (2021), and Horne v. Department of 

Agriculture, 576 U.S. 351 (2015).  

a. Cedar Point  

In Cedar Point, a California regulation required 

agricultural employers to permit union organizers to 

enter the employers’ property for up to three hours per 
day, 120 days per year.  141 S. Ct. at 2069.  A district 

court denied the plaintiffs’ request for a preliminary 

injunction and granted the defendant’s motion to dis-
miss, holding that the regulation did not effect a phys-

ical taking, and the employers had not argued that the 

regulatory-takings test under Penn Central applied.  
Id. at 2070.  The Ninth Circuit affirmed on the ground 

that because the regulation did not permanently de-

prive the plaintiffs of all economically beneficial use of 
their property, application of the physical-takings test 

was inappropriate.  Id.  

The Supreme Court reversed the decisions of the 
lower courts, holding that the “access regulation ap-

propriates a right to invade the growers’ property and 

therefore constitutes a per se physical taking.”  Id. at 
2072.  “Rather than restraining the growers’ use of 

their own property, the regulation appropriates for 

the enjoyment of third parties the owners’ right to ex-
clude.”  Id. at 2072.  The Supreme Court emphasized 

the importance of the right to exclude under common-

law principles of property rights.  Id. at 2072-73 (quot-
ing Loretto v. Teleprompter Manhattan CATV Corp., 

458 U.S. 419, 435 (1982) for the proposition that “[t]he 

right to exclude is ‘one of the most treasured’ rights of 

property ownership”).  



77a 

  

Justices Breyer, Sotomayor, and Kagan dissented 
from the majority opinion in Cedar Point.  They as-

serted that the majority viewpoint risked rendering 

“[m]yriad regulatory schemes” unconstitutional be-
cause such regulatory schemes also depended “upon 

intermittent, temporary government entry onto pri-

vate property.”  Cedar Point, 141 S. Ct. at 2089.  For 
example, electricity installations, sewage collection, 

internet accessibility, and health inspections all re-

quire intermittent physical intrusion onto private 

property according to regulations.  Id.  

In response to the minority’s concerns, the major-

ity of the Supreme Court held that “many govern-
ment-authorized physical invasions will not amount 

to takings because they are consistent with longstand-

ing background restrictions on property rights.”  Id. at 
2079.  “[T]he government does not take a property in-

terest when it merely asserts a ‘pre-existing limitation 

upon the [property owner’s] title.’”  Id. (quoting Lucas 
v. S.C. Coastal Council, 505 U.S. 1003, 1028-29 

(1992)).    

Additionally, “the government may require prop-
erty owners to cede a right of access as a condition of 

receiving certain benefits, without causing a taking.”  

Cedar Point, 141 S. Ct. at 2079.  “Under this frame-
work, government health and safety inspection re-

gimes will generally not constitute takings.”  Id.    

The California access regulation fell under neither 
of those exceptions because “no traditional back-

ground principle of property law requires the growers 

to admit union organizers onto their premises,” and 
“unlike standard health and safety inspections, the 

access regulation is not germane to any benefit pro-

vided to agricultural employers or any risk posed to 

the public.”  Id. at 2080.  
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By contrast, the suspension of the plaintiffs’ ben-
efits under the MPRA was consistent with “longstand-

ing background principles” regarding the plaintiffs’ 

entitlement to receive their unreduced pension bene-
fits.  See id. at 2079-80.  Since before the enactment of 

the MPRA, the plaintiffs’ pension benefits were sub-

ject to reduction under ERISA if the Teamsters Fund 
faced a “substantial business hardship” or became in-

solvent.  See 29 U.S.C. §§ 1082(d), 1441.  The MPRA 

was a modest extension of those exceptions to the 

“anti-cutback” rule.   

Furthermore, the suspension of the plaintiffs’ ben-

efits constituted an assertion of pre-existing limita-
tions on the plaintiffs’ property rights.  Even before 

ERISA was enacted, plan documents provided that if 

the Teamsters Fund were terminated, assets would be 
distributed in the form of shares that would be re-

duced pro rata if the funding was insufficient.  (ECF 

165-1 at 17-18.)  The trustees also retained and fre-
quently exercised the right to amend the plan docu-

ments to comply with evolving ERISA, Internal Reve-

nue Code, and regulatory requirements.  (ECF 169-1 
at 10-12.)  Although this case presented the first cur-

tailment of the plaintiffs’ benefits in this manner, the 

possibility that the plaintiffs’ pension benefits could 
be revised, including being curtailed, inhered in the 

property interest.  That the plaintiffs did not expect 

any reduction to their benefits is not relevant to the 
issue of whether such a reduction was inherent in the 

plan; under the plan documents prior to ERISA and 

after the enactment of ERISA, a reduction in benefits 
was always a possibility were the Teamsters Fund to 

become insolvent.  

In addition, the reduction of the plaintiffs’ benefits 
under the MPRA is more akin to a health and safety 
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regulation than the California access regulation re-

jected in Cedar Point.   

Although the plaintiffs experienced personal 

hardships as a result of the reduction of their benefits, 
those hardships were a necessary condition to the con-

tinued solvency of the Teamsters Fund.  If the suspen-

sion had not been approved under the MPRA and the 
Teamsters Fund had become insolvent, the plaintiffs 

eventually would have received an even smaller frac-

tion of their monthly benefit payment, and the PBGC 
would have been subjected to further liability, putting 

the stability of more pensions at risk.  Like a health-

inspection regulation, the MPRA required the plain-
tiffs to face hardships, but the potential benefits of the 

long-term solvency of the Teamsters Fund and of the 

enhanced stability of the PBGC, which accrue both to 
the Teamsters Fund participants and beneficiaries 

and to the public from the MPRA suspensions, coun-

terbalance to a degree the harm to the plaintiffs.  Be-
cause of the competing interests at stake and the dif-

ficulty of balancing the benefits of the MPRA suspen-

sions against the plaintiffs’ hardships, the regulatory-
takings test is a more appropriate framework for as-

sessing the plaintiffs’ claims.  

In sum, Cedar Point does not support the plain-
tiffs’ argument that the government’s authorization of 

the suspension of pension benefits constituted a phys-

ical taking.  The reduction of the plaintiffs’ benefits 
did not amount to a government appropriation of the 

plaintiffs’ property.  Rather, implicit in the plaintiffs’ 

right to their benefits was the assumption under both 
ERISA and the plan documents that the plaintiffs’ 

pension benefits could be curtailed.   

b. Horne  
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Under the facts giving rise to Horne, the U.S. De-
partment of Agriculture promulgated a California 

Raisin Marketing Order, which required raisin grow-

ers to set aside a percentage of their raisin crops “for 
the account of the Government, free of charge.”  576 

U.S. at 354.  “The Government then sells, allocates, or 

otherwise disposes of the raisins in ways it determines 

are best suited to maintaining an orderly market.”  Id.    

The Supreme Court held that the reserve require-

ment constituted a “clear physical taking” because 
“[a]ctual raisins are transferred from the growers to 

the Government,” and “[t]itle to the raisins passes to 

the Raisin Committee.”  Id. at 361.  Although raisin 
growers had a “speculative hope” that proceeds may 

be left over and returned to them, the Supreme Court 

emphasized that the government took possession and 
control over the raisins and essentially held full title 

and ownership over the raisins.  Id. at 362.  

The actions of Treasury, the PBGC, and Labor in 
this case differ from those of the Raisin Committee in 

Horne.  The government in this case never took “title” 

to the plaintiffs’ pension benefits.  The government 
had neither “possession” nor “control” over the plain-

tiffs’ pension benefits.  Although Treasury authorized 

the suspension of benefits under the MPRA, the 
Teamsters Fund trustees retained control over the ad-

ministration and distribution of the plaintiffs’ pension 

fund benefits; the trustees, not the government, 
sought by their own accord to amend the Teamsters 

Fund plan documents and ultimately implemented 

the reduction of benefits.  The trustees had controlled 
the administration and distribution of pension bene-

fits since well before the enactment of the MPRA.  
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This case would be like Horne only if the govern-
ment authorized the reduction of the plaintiffs’ bene-

fits under the MPRA and then seized the reallocated 

funds directly from the plaintiffs or the Teamsters 
Fund estate.  In this case, title or ownership of the 

plaintiffs’ pension benefits never passed into the 

hands of government.  Rather, the Teamsters Fund 
adjusted the plaintiffs’ benefits as permitted by the 

MPRA with the goal of ensuring long-term solvency.  

3.  Cases Involving Government Occupation 

of Property  

As an alternative to the appropriation theory, the 

plaintiffs argue that their pension benefits were un-
constitutionally occupied.  The plaintiffs analogize 

their claims to Brown v. Legal Foundation of Wash-

ington, 538 U.S. 216 (2003); Armstrong v. United 
States, 364 U.S. 40 (1960); and to Casitas Municipal 

Water District v. United States, 543 F.3d 1276 (Fed. 

Cir. 2008).  The decision in Yee v. City of Escondido, 

California, 503 U.S. 519 (1992) is more relevant.    

a. Brown  

In Brown, the Supreme Court evaluated whether 
the state of Washington effected a taking in its regu-

lation of the IOLTA program.  538 U.S. at 220.  The 

IOLTA program had four components:   

(a) the requirement that all client funds be de-

posited in interest-bearing trust accounts, (b) 

the requirement that funds that cannot earn 
net interest for the client be deposited in an 

IOLTA account, (c) the requirement that the 

lawyers direct the banks to pay the net inter-
est on the IOLTA accounts to the Legal Foun-

dation of Washington (Foundation), and (d) 

the requirement that the Foundation must 
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use all funds received from IOLTA accounts 
for tax-exempt law-related charitable and ed-

ucational purposes.  

Id. at 224 (italics in original).    

The IOLTA program was challenged as an illegal 

taking.  The plaintiffs challenged on different grounds 

both “the requirement that their funds must be placed 
in an IOLTA account,” and “the later transfers to the 

Foundation of whatever interest is thereafter earned.”  

Id. at 234.  

The Supreme Court held that the requirement 

that funds be placed in an IOLTA account was “merely 

a transfer of principal and therefore does not effect a 
confiscation of any interest.”  Id.  That claim was thus 

required to be analyzed as a potential “regulatory tak-

ing” under Penn Central.  Id.   

The Supreme Court held, however, that a per se 

approach was appropriate to determine whether a 

taking had occurred regarding the interest earned on 
IOLTA accounts.  Id. at 235.  In a previous, related 

case, the Supreme Court had held that the interest 

earned in IOLTA accounts was private property cog-
nizable under the takings clause of the fifth amend-

ment.  Phillips v. Wash. Legal Found., 524 U.S. 156, 

172 (1998) (“[T]he interest income generated by funds 
held in IOLTA accounts is the ‘private property’ of the 

owner of the principal.”)  Accordingly, “the transfer of 

the interest to the Foundation [in Brown] seems more 
akin to the occupation of a small amount of rooftop 

space in Loretto.”  Brown, 538 U.S. at 235.  

The transfer of the principal in Brown involved 
the transfer of funds owed to the plaintiffs to a trust-

bearing account, i.e., from the plaintiff to a third 

party.  Nonetheless, ownership of the principal never 
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changed hands; nothing was “confiscated.”  See id. at 
234-35.  By contrast, the interest on the accounts was 

transferred to a third party that had no previous legal 

right to any part of that fund, i.e., the Legal Founda-

tion of Washington.  

The suspension of the plaintiffs’ benefits under 

the MPRA is more similar to the transfer of the prin-
cipal than to the transfer of the interest in Brown.  

Although the plaintiffs’ pension benefits were pro-

spectively reduced, the reduction did not constitute a 
“confiscation.”  See id.  Rather, the Teamsters Fund 

trustees exercised a right predating the MPRA to re-

duce plaintiffs’ pension benefits as allowed by the plan 
documents and under the ERISA framework.  The 

funds that were not paid out to the plaintiffs were not 

transferred to a new, intervening third party; rather, 
they remained part of the trust estate, to which plan 

participants and beneficiaries have always had only 

limited access, for the benefit of the other participants 

and beneficiaries of the Teamsters Fund.  

The suspension of the plaintiffs’ benefits would be 

akin to the transfer of interest in Brown if, for exam-
ple, Treasury had not only authorized the suspension 

of benefits but also used that money to subsidize 

other, third-party insolvent funds or the PBGC itself.  
Treasury’s authorization to the Teamsters Fund to re-

duce the plaintiffs’ benefits, however, did not benefit 

any third party.  Instead, the Teamsters Fund avoided 
insolvency through the government’s permission to re-

tain more assets in the trust estate, to which the 

plaintiffs had limited rights, anyways.    

Accordingly, the plaintiffs’ focus on Brown is mis-

placed.  The reduction of the plaintiffs’ pension bene-

fits did not constitute “occupation” or “confiscation” of 

their property interest.  
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b. Armstrong  

Under the facts giving rise to Armstrong, the 

plaintiffs owned “materialmen’s liens under state law 

for materials furnished to a prime contractor building 
boats for the United States.”  364 U.S. at 41.  That 

prime contractor defaulted, and the federal govern-

ment exercised its option under the contract to seize 
the hulls and manufacturing materials owned by the 

prime contractor.  The plaintiffs were not parties to 

the contract between the federal government and the 
prime contractor.  The federal government failed to 

pay the plaintiffs for the materials, and their liens 

were extinguished.  See id.  

The plaintiffs argued that the federal government 

had destroyed their liens in violation of the takings 

clause.  See id. at 42.  The Court of Claims held that 
because the ships were constructed for eventual use 

by the government, the federal government had “in-

choate title” to the liens and that there was therefore 

no taking.  Id.  

The Supreme Court reversed, holding that the 

liens constituted a cognizable property interest under 

the fifth amendment.  Id. at 46.    

The Supreme Court proceeded to analyze whether 

the destruction of the liens constituted a taking.  Arm-
strong was issued in 1960, after Pennsylvania Coal 

but before Penn Central.  See Pa. Coal, 260 U.S. 393 

(1922); Penn Central, 438 U.S. 104 (1978).  The Su-
preme Court nonetheless articulated “the difficulty of 

trying to draw the line between what destructions of 

property by lawful governmental actions are compen-
sable ‘takings,’” and destructions of property that are 

“a mere ‘consequential incidence’ of a valid regulatory 

measure.”  Armstrong, 364 U.S. at 48.  
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The Supreme Court held that the destruction of 

the liens constituted a physical taking:  

The total destruction by the Government of all 

value of these liens, which constitute compen-
sable property, has every possible element of 

a Fifth Amendment ‘taking’ and is not a mere 

‘consequential incidence’ of a valid regulatory 
measure.  Before the liens were destroyed, the 

lienholders admittedly had compensable prop-

erty. Immediately afterwards, they had none.  
This was not because their property vanished 

into thin air.  It was because the Government 

for its own advantage destroyed the value of 
the liens, something that the Government 

could do because its property was not subject 

to suit, but which no private purchaser could 

have done.  

Id.  It did not matter to the government’s argument 

that the contract between the federal government and 
the prime contractor permitted the seizure in the 

event of the prime contractor’s default.  

Armstrong does not support the application of the 
physical-takings test to the plaintiffs’ claims in this 

case for two reasons.  First, the plaintiffs’ right to un-

reduced pension benefits was not totally destroyed; 
the property interest in this case did not “vanish[ ] 

into thin air.”  Id.  During the pendency of the MPRA-

authorized suspensions, the plaintiffs still received 
most of their benefits; the benefits were reduced by 

only 29 percent.  Most of the plaintiffs have had their 

benefits restored and received lump-sum make-up 
payments.  Unlike the plaintiffs in Armstrong, the 

plaintiffs in this case were not permanently deprived 

of all economic value of their property interests.  
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Second, in Armstrong, the government effectively 
took the shipbuilding materials “for its own ad-

vantage” without paying for them.  Id.  At the time of 

the prime contractor’s default and the government’s 
seizure, the government had paid the prime contrac-

tor $141,000, but the prime contractor had expended 

$198,000 in building the ships.  Id. at 45.  Although 
the facts in Armstrong were not fully developed, the 

Supreme Court suggested that the government had 

received a windfall through the prime contractor’s de-
fault.  Id. at 45 (“We have no way of knowing what the 

property would have brought had it been sold, but it 

cannot be said with certainty that it would have 
brought no more than the amount of the Govern-

ment’s claim.”)  In this case, the suspension of the 

plaintiffs’ benefits brought no windfall to the govern-

ment.   

Instead, the benefits paid to the plaintiffs were re-

duced for the advantage of the ongoing solvency of the 
Teamsters Fund and, indirectly, the financial stabil-

ity of the PBGC.  The government in this case has not 

taken anything for its own use.  

The facts that the plaintiffs’ pension benefits were 

not completely destroyed, and that the federal govern-

ment did not acquire unpaid-for property purely for its 
own benefit distinguish this case from Armstrong.  Ac-

cordingly, the plaintiffs’ analogy of their claims to 

those in Armstrong do not require the application of 

the physical-takings rubric.  

c. Casitas  

At oral argument, the plaintiffs analogized the 
stream of pension benefits due to them to a stream of 

water the government has diverted and appropriated 

for some other purpose.  
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In Casitas, the Federal Circuit held that the “gov-
ernment requirement that [the plaintiff] build [a] fish 

ladder and divert water to it should be analyzed under 

the physical takings rubric.”  543 F.3d at 1296.  That 
holding was predicated on a line of Supreme Court 

cases in which “the United States physically diverted 

the water, or caused water to be diverted away from 
the plaintiffs’ property.”  Id. at 1290.  In some cases, 

the diverted water was dedicated to use by a third 

party.  Id.    

The Federal Circuit distinguished the govern-

ment’s diversion of water in Casitas from the govern-

ment ordering a gold mine to cease operations in 
United States v. Central Eureka Mining Co., 357 U.S. 

155 (1958):  

In Central Eureka Mining, the Court ex-
pressly distinguished the physical takings 

cases on the grounds that “[t]he Government 

had no need for the gold or the gold mines.” . . 
.  The government simply halted mining; it did 

not commandeer the gold for a public use.  At 

the end of the regulatory restriction, the gold 
mine still had all of its gold and machinery.  In 

this case, in contrast, the government did 

commandeer the water for a public use—

preservation of an endangered species.  

Casitas, 543 F.3d at 1294 (internal citation omitted) 

(quoting Central Eureka Mining, 357 U.S. at 166).  

In this case, the government did not “comman-

deer” the plaintiffs’ pension benefits; Treasury, Labor, 

and the PBGC “had no need” for the money in the pen-
sion benefits themselves.  See Casitas, 543 F.3d at 

1294.  Rather, like the government’s order to stop min-

ing in Central Eureka Mining, Treasury merely al-
lowed the Teamsters Fund to stop paying a portion of 



88a 

  

the plaintiffs’ pension benefits.  Those pension bene-
fits were not then diverted to another unrelated public 

cause.  Furthermore, similar to the end-result in Cen-

tral Eureka Mining, the plaintiffs’ benefits have now 
been restored, and make-up payments have been 

made.  Accordingly, this case is distinct from Casitas, 

and the physical-takings rubric is inappropriate here.  

d. Yee  

In Yee, the plaintiffs, owners of a mobile-home 

park, challenged a local rent-control ordinance as a 
physical occupation of their property.  503 U.S. at 523.  

A pre-existing law already limited the bases upon 

which a mobile-home park owner could terminate a 
mobile-home owner’s tenancy.  Id. at 524.  The chal-

lenged local ordinance permanently set rents for mo-

bile homes at 1986 levels and prohibited rent in-

creases without approval of the city council.  Id.  

The plaintiffs argued that “the rent control ordi-

nance has transferred a discrete interest in land—the 
right to occupy the land indefinitely at a submarket 

rent—from the park owner to the mobile home owner 

[sic],” amounting to a “physical occupation of the park 

owner’s land.”  Id. at 527.  

The Supreme Court held that there was no occu-

pation of property, and the physical-takings frame-
work was inappropriate.  Because the plaintiffs had 

willingly chosen to rent their land to mobile-home 

owners and continued to choose to do so, they had vol-
untarily agreed to the state and local regulatory 

scheme.  Id. at 527-28.    

The plaintiffs argued that the ordinance unconsti-
tutionally “transfer[red] wealth from park owners to 

incumbent mobile home owners [sic].”  Id. at 529.  The 

Supreme Court rejected the invocation of the physical-
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takings test in that context, noting that “[o]ther forms 
of land use regulation . . . can also be said to transfer 

wealth from the one who is regulated to another.”  Id.  

“[T]he existence of the [wealth] transfer in itself does 
not convert regulation into physical invasion.”  Id. at 

529-30.  

The plaintiffs also argued that the ordinance had 
unlawfully eliminated their right to choose tenants 

and thus their right to exclude.  Id. at 530-31.  Again, 

the Supreme Court held that although that element of 
the ordinance may be relevant under the Penn Cen-

tral framework, “[b]ecause they voluntarily open their 

property to occupation by others, petitioners cannot 
assert a per se right to compensation based on their 

inability to exclude particular individuals.”  Id. at 531.  

The facts of this case are analogous to those giving 
rise to Yee.  The plaintiffs cannot demonstrate physi-

cal occupation of their pension benefits.  When the 

plaintiffs began contributing to their pensions, the 
promise of unreduced benefits, even after vesting, was 

not absolute.  Pension benefits could be reduced if the 

Teamsters Fund were terminated or if the Teamsters 
Fund faced insolvency.  Treasury therefore did not 

“occupy” the plaintiffs’ benefits; Treasury merely ex-

tended the regulatory and legislative framework to 
prevent the plaintiffs from receiving an even smaller 

portion of their benefits if the Teamsters Fund became 

actually insolvent.    

Additionally, the supposed transfer of wealth from 

the plaintiffs to the Teamsters Fund or from the plain-

tiffs to active employees does not necessitate applica-
tion of the physical-takings test.  Rather, the regula-

tory-takings framework under Penn Central is more 

appropriate.  See id. at 527-28.  
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Furthermore, by contributing to their pensions, 
the plaintiffs voluntarily agreed to the regulatory 

scheme governing the Teamsters Fund.  This regula-

tory scheme permitted the trustees of the Teamsters 
Fund lawfully either to amend the plan documents or 

reduce the benefits they were paying when permitted 

under ERISA.  Under both the plan documents and 
ERISA, benefits were liable to being reduced.  The 

possibility, even if remote, that the plan documents 

would be amended and that benefits would be reduced 
was always inherent in the plaintiffs’ contract terms 

with the Teamsters Fund under the trust agreement, 

pre-dating ERISA.  

In sum, Yee suggests that the regulatory-takings 

test provides the appropriate framework for evaluat-

ing whether the reduction of the plaintiffs’ pension 

benefits constituted a taking.  

4. Conclusion: The Physical-Takings Test Is 

Not Applicable   

The crucial element in determining whether the 

physical-takings test applies is the government ac-

tion: the government must have appropriated, occu-
pied, seized, or confiscated the plaintiffs’ property in-

terest for the physical-takings test to apply.  The type 

of property interest at stake and whether the property 
interest ultimately ends up in the hands of a third 

party are irrelevant to that determination.  The plain-

tiffs bear the burden to demonstrate government ac-
tion sufficient to give rise to a physical taking.  See 

King, 159 Fed. Cl. at 487.  Under Connolly and Con-

crete Pipe, the plaintiffs cannot do so.  The plaintiffs’ 
proposed analogization of their claims to cases involv-

ing government appropriation or occupation of prop-

erty must fail in the face of the Supreme Court’s prec-
edents involving legislation to ensure the viability of 
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multiemployer pension plans.  Accordingly, the phys-
ical-takings test does not apply to the plaintiffs’ 

claims.9  The regulatory takings framework is more 

appropriate.   

B. Application of the Regulatory-Takings 

Test  

“The general rule at least is that while property 
may be regulated to a certain extent, if regulation goes 

too far it will be recognized as a taking.”  Pa. Coal Co., 

260 U.S. at 415.  The Supreme Court has “generally 
eschewed any set formula for determining how far is 

too far, preferring to engage in essentially ad hoc, fac-

tual inquiries.”  Lucas v. S.C. Coastal Council, 505 

U.S. 1003, 1015 (1992) (cleaned up).10 

A court must consider three factors with “particu-

lar significance” in determining whether a regulatory 
taking has occurred: (1) the “economic impact of the 

                                                 
9 If the physical-takings test did apply, the defendant argues that 

the plaintiffs still could not demonstrate a physical taking be-

cause, after considering the plaintiffs’ likely life expectancy and 

the projected insolvency of the Teamsters Fund, the plaintiffs 

fared better financially with the suspensions than they would 

have absent the MPRA-authorized reductions.  (ECF 169 at 29-

31.)  The plaintiffs argue that the Supreme Court in Horne re-

jected the defendant’s proposed approach to consider off-setting 

benefits.  (ECF 171 at 18.)  Because the physical-takings test 

does not apply, the parties’ argument over the correct application 

of the physical-takings test to the plaintiffs’ claims need not be 

resolved. 

10 The plaintiffs argue that they can demonstrate a categorical 

regulatory taking under Lucas.  (ECF 164 at 33-34.)  They 

acknowledge, however, that current Federal Circuit caselaw, 

most notably Norman v. United States, 429 F.3d 1081, 1091 (Fed. 

Cir. 2005), forecloses their argument on that point.  (Id.)  The 

plaintiffs posit that “there is no work for this Court to do on this 

issue,” but they preserve the issue for appeal.  (ECF 171 at 23.) 
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regulation on the claimant,” (2) “the extent to which 
the regulation has interfered with distinct invest-

ment-backed expectations,” and (3) “the character of 

the governmental action.”  Penn Central, 438 U.S. at 

124.    

As a preliminary issue, the plaintiffs focus their 

regulatory-takings argument on the situation before 
the Teamsters Fund received special financial assis-

tance under the ARPA and delivered lump-sum make-

up payments to the plaintiffs and most class members.  
The defendant, on the other hand, considers the fact 

that each of the plaintiffs and most class members 

have received make-up payments in its analysis of 

this case under the Penn Central framework.  

The defendant’s approach provides the correct an-

alytical framework.  Here, the situation before Con-
gress enacted the ARPA and the plaintiffs received 

their make-up payments is irrelevant to the case, ex-

cept insofar as it affects class members who died and 
whose estates did not recover the full make-up pay-

ment.  Courts must take the facts and the law as they 

are at the time of decision.  See, e.g., Bradley v. Sch. 
Bd. Richmond, 416 U.S. 696, 711 (1974) (noting the 

“principle that a court is to apply the law in effect at 

the time it renders its decision, unless doing so would 
result in manifest injustice or there is statutory direc-

tion or legislative history to the contrary”).  The com-

plaint pending in this case alleges that make-up pay-
ments have been made to most plaintiffs; the plain-

tiffs now only seek interest on the withheld benefits, 

because interest was not included in the make-up pay-
ments, and make-up payments for participants and 

beneficiaries who died between October 2017 and De-

cember 2022.  (ECF 166 at ¶¶ 87-95.)  
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Accordingly, the resolution of the plaintiffs’ claims 
must account for the facts that the plaintiffs who are 

still living have received make-up payments and that 

their benefits have been restored to pre-MPRA levels.  
The resolution must also account for the fact that the 

estates and survivor beneficiaries of prospective class 

members who died between October 2017 and Decem-
ber 2022 received no make-up payments or smaller 

payments than they would have received had the par-

ticipants or beneficiaries lived.  

1. Economic Impact  

The plaintiffs argue that the suspension of their 

pension benefits under the MPRA has had a “destruc-
tive impact” on the plaintiffs.  (ECF 164 at 39.)  The 

cuts “deprived [the plaintiffs] of the money they 

needed to subsist, thrust them into debt, and forced 

them to forgo medical care.”  (Id.)    

The defendant argues that a 29-percent reduction 

in pension benefits is insufficient to support a regula-
tory taking, especially given the advantages that re-

duction gave the plaintiffs regarding the Teamsters 

Fund’s financial stability.  (ECF 169 at 37-39.)  More-
over, now that the plaintiffs and most class members 

have received make-up payments and are receiving 

their pension benefits at the pre-MPRA levels, there 

is no serious financial loss.  (Id.)  

The plaintiffs respond by rejecting the defendant’s 

suggested numerical threshold for government liabil-
ity and suggesting that the “ultimate focus” should be 

“the impact on the plaintiffs, not the plaintiffs’ prop-

erty.”  (ECF 171 at 28.)  

The defendant replies by arguing that the total 

value of the property interest over its remaining life 

must be considered and that the MPRA cuts were not 
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so onerous as to constitute a regulatory taking.  (ECF 

175 at 12-15.)  

In evaluating the economic impact of a regulation, 

no “automatic numerical barrier prevent[s] compensa-
tion, as a matter of law, in cases involving a smaller 

percentage diminution in value.”  Yancey v. United 

States, 915 F.2d 1534, 1541 (Fed. Cir. 1990).  None-
theless, the Federal Circuit has remarked that it is 

“‘aware of no case in which a court has found a taking 

where diminution in value was less than 50 percent.’”  
CCA Assocs. v. United States, 667 F.3d 1239, 1246 

(Fed. Cir. 2011) (quoting the appellant’s brief).  In 

CCA Associates, an 18-percent diminution in the value 
of the property interest was held to be too low to con-

stitute a regulatory taking.  Id.  In a case before the 

Supreme Court, a 10-percent diminution in value of a 
property interest also was deemed insufficient to sup-

port a finding of a regulatory taking.  Murr v. Wiscon-

sin, 137 S. Ct. 1933, 1949 (2017).    

Additionally, a court must “compare the value 

that has been taken from the property with the value 

that remains in the property.”  Keystone Bituminous 
Coal Ass’n v. DeBenedictis, 480 U.S. 470, 497 (1987).  

When “an owner possesses a full ‘bundle’ of property 

rights, the destruction of one ‘strand’ of the bundle is 
not a taking, because the aggregate must be viewed in 

its entirety.”  Andrus v. Allard, 444 U.S. 51, 66 (1979).  

In Connolly, the Supreme Court, applying the reg-
ulatory-takings test, considered the fact that the with-

drawal liability assessed against employers contrib-

uting to multiemployer pension plans was roughly 
proportional to the employer’s contributions to the 

plan and thus supported the conclusion that no regu-

latory taking had occurred.  The liability assessment 
was “not made in a vacuum.”  475 U.S. at 225.  “[T]he 
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mere fact that the employer must pay money to com-
ply with the Act is but a necessary consequence of the 

MPPAA’s regulatory scheme.”  Id. at 226.  

As to the three named plaintiffs and similarly sit-
uated class members, the economic impact of the 

MPRA suspension and the ARPA precludes finding a 

regulatory taking.  Although the plaintiffs’ pension 
benefits were reduced by 29 percent over a six-year 

period, those benefits have since been restored, and 

the plaintiffs have received make-up lump-sum pay-

ments for the amount that was withheld from them.      

Besides the extent of the loss, the analysis must 

consider the “value that remains in the property.”  
Keystone, 480 U.S. at 497.  Because the Teamsters 

Fund received special financial assistance under the 

ARPA, it is now projected to remain solvent until at 
least 2051.  See 29 U.S.C. § 1432(j)(1).  The plaintiffs’ 

pension benefits are thus more secure than they were 

even before the plaintiffs’ benefits were reduced under 
the MPRA, and that security will likely last for the 

remainder of the plaintiffs’ lifetimes.  

At most, the only current loss the three named 
plaintiffs and similarly situated class members have 

suffered is the time value of 29 percent of their pen-

sion benefits over a period of approximately six years, 
which would be compensable by interest.  The amount 

of the interest is not of insignificant value to the plain-

tiffs and the class members they represent, but, when 
balanced against the benefit of the assured solvency 

of the Teamsters Fund, that economic loss is less sig-

nificant.  The economic impact of the MPRA in the af-
termath of the ARPA’s make-up payments on the 

three named plaintiffs and similarly situated class 

members cannot support a finding that a regulatory 

taking occurred.  
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The members of the class who died before the 
Teamsters Fund received special financial assistance 

present a slightly more challenging analytical issue.11  

The estates of participants and beneficiaries who died 
between October 1, 2017, and December 8, 2022, re-

ceived either no make-up payments or make-up pay-

ments smaller than the size of the pension cuts.  (See 

ECF 164 at 11-12.)  

Even so, those plaintiffs suffered at most a 29-per-

cent reduction in the value of their pension benefits.  
Precedents from the Supreme Court and the Federal 

Circuit suggest that that percentage of diminution in 

value is likely insufficient to support a taking.  Murr, 

137 S. Ct. at 1949; CCA Assocs., 667 F.3d at 1246.  

Notably, the MPRA, the ARPA, and associated 

regulations were not crafted “in a vacuum.”  See Con-
nolly, 475 U.S. at 225.  Rather, they reflect a careful 

balancing of proportionality as to the parties that 

should bear more of the financial cost of a multiem-
ployer pension plan’s looming insolvency.  For exam-

                                                 
11 The certified class consists of approximately 10,893 class mem-

bers who have yet to opt into the class.  (ECF 164 at 11 n.7.)  The 

plaintiffs estimate that approximately 1,100 of those class mem-

bers are estates of participants and beneficiaries who died after 

their benefits were suspended and before the Teamsters Fund 

received special financial assistance pursuant to the ARPA.  (Id. 

at 11-12.)  The plaintiffs’ pending complaint alleges that most 

plaintiffs have received make-up payments, albeit with no ad-

justment for interest, and that the participants and beneficiaries 

who passed away received smaller or no such payments.  (ECF 

166 at ¶ 13.)  Although the plaintiffs have noted their intent to 

add the estate of Mr. Campbell as a named plaintiff and sub-class 

representative, they have yet to do so.  (ECF 164 at 14.)  None-

theless, the interests of the estates of deceased participants and 

beneficiaries are properly presented in the amended complaint 

and in the appendices the parties have filed. 
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ple, pension benefits were also reduced for active em-
ployees at a lower rate of 18 percent to account for the 

risk that a higher reduction in future benefits for ac-

tive employees might encourage their withdrawal 
from the Teamsters Fund.  See 29 U.S.C. § 

1085(e)(9)(D)(iv)(X).  If the benefits of active employ-

ees were reduced disproportionately to those of vested 
participants and beneficiaries, the active employees 

could encourage their employers to withdraw from the 

plan, precipitating the “‘vicious downward spiral’” pol-
icymakers have aimed to avoid since the enactment of 

ERISA.  Connolly, 475 U.S. at 216 (quoting 1978 

Hearings).    

Additionally, benefits were not reduced for plan 

participants who were older than 80 or disabled.  Id. 

§§ 1085(e)(9)(D)(ii)(III), 1085(e)(9)(D)(iii).  The Team-
sters Fund had to demonstrate that there were no 

other options reasonably available to it to prevent in-

solvency.  See id. § 1085(e)(9)(C)(ii) (requiring that the 
plan sponsor demonstrate that “all reasonable 

measures to avoid insolvency have been taken (and 

continue to be taken during the period of the benefit 
suspension)”).  Because the suspension of the plain-

tiffs’ benefits complied with the MPRA, the suspen-

sion was roughly proportionate to the financial issues 
facing the Teamsters Fund and the economic and fi-

nancial needs of all participants and beneficiaries of 

the Teamsters Fund.  The plaintiffs did not shoulder 

a disproportionate share of the burden.    

Pension benefits are also by design contingent on 

a participant’s or beneficiary’s lifespan.  The normal 
form of benefit is a life annuity, which ceases to pro-

vide payments upon a participant’s or beneficiary’s 

death, unless a survivorship benefit applies.  (See ECF 
169-1 at 45.)  Participants and beneficiaries who live 
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long lives reap greater economic reward from the pen-
sion system than those who die earlier.  The nature of 

the pension system requires unequal financial bur-

den-sharing based on length of life.  The estates of 
pension participants and beneficiaries who died be-

fore the Teamsters Fund received special financial as-

sistance thus have not demonstrated sufficiently ad-
verse economic impact to justify a finding of a regula-

tory taking.  

In sum, the economic impact to the three named 
plaintiffs and other living class members tilts decid-

edly against finding a taking.  The estates of the par-

ticipants and beneficiaries who died before special fi-
nancial assistance was received also have not demon-

strated sufficiently adverse economic impact to find a 

taking, although this factor weighs against them less 
strongly than against the other plaintiffs.  This hold-

ing is not intended to trivialize any of the personal, 

real financial challenges the reduction of pension ben-
efits posed to any of the class members.  Those subjec-

tive hardships, however, just do not correspond to the 

objective standards set by binding precedents.  

2. Interference with Investment-Backed Ex-

pectations  

The plaintiffs argue that they had expected the 
level of their pension benefits to be protected and ir-

reducible during their lifetimes, and that these expec-

tations were both subjectively and objectively reason-
able.  “They worked challenging hours (including a 

graveyard shift for Mr. Dardzinski), even when sick or 

in pain; gave up pay raises and other benefits; skipped 
vacations; and declined other job opportunities in or-

der to earn their vested pension.”  (ECF 164 at 36.)  

They relied on their pre-MPRA pension benefits in 

electing when to retire.  
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The defendant argues that “the highly regulated 
nature of ERISA-based multiemployer pension plans 

. . . is indisputably an important consideration” in 

evaluating whether the plaintiffs’ expectations were 
reasonable.  (ECF 169 at 40.)  The defendant relies on 

Connolly and Concrete Pipe for the proposition that 

the plaintiffs could not have reasonably expected 
ERISA, the Teamsters Fund pension plan documents, 

and the benefit levels therein, to remain unchanged 

and unchanging even as the Teamster Fund ap-
proached insolvency.  The payment of pension benefits 

under a pension plan is always contingent on the pen-

sion plan’s ongoing viability.  

The plaintiffs respond that “[e]ven if Plaintiffs 

knew their pensions could be cut if the fund went in-

solvent, that is far different than Plaintiffs knowing 
that their pensions could be cut at any time, for any 

reason.”  (ECF 171 at 27.)  The plaintiffs argue that 

they could not have foreseen reduction of their bene-
fits when the Teamsters Fund remained, at least for 

the time being, solvent.  

It is analytically useful to divide this factor into 
two parts: (1) whether the plaintiffs in fact had rea-

sonable, investment-backed expectations in receiving 

unreduced pension benefits, and (2) the degree of in-

terference with those expectations.  

a. Reasonable, Investment-Backed Expecta-
tions  

Consideration of this factor requires “an objective, 

but fact-specific inquiry into what, under all the cir-

cumstances, the [plaintiffs] should have anticipated.”  
Cienega Gardens v. United States, 331 F.3d 1319, 

1346 (Fed. Cir. 2003); see also Chancellor Manor v. 

United States, 331 F.3d 891, 904 (Fed. Cir. 2003) (“The 
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critical question is what a reasonable owner in the 

[plaintiffs’] position should have anticipated.”)  

The Federal Circuit has outlined three factors to 

aid in determining whether a plaintiff in a regulatory-
takings case had reasonable expectations in a regula-

tory regime:   

(1) whether the plaintiff operated in a “highly 
regulated industry;” (2) whether the plaintiff 

was aware of the problem that spawned the 

regulation at the time it purchased the alleg-
edly taken property; and (3) whether the 

plaintiff could have “reasonably anticipated” 

the possibility of such regulation in light of the 
“regulatory environment” at the time of pur-

chase.  

Appolo Fuels, Inc. v. United States, 381 F.3d 1338, 
1349 (Fed. Cir. 2004) (quoting Commonwealth Edison 

Co. v. United States, 271 F.3d 1327, 1348 (Fed. Cir. 

2001) (en banc)); accord Reoforce, Inc. v. United 
States, 853 F.3d 1249, 1270 (Fed. Cir. 2017) (reciting 

the same factors).   

  As to the first factor, there is no doubt that the 
industry of multiemployer pension plans is highly reg-

ulated.  ERISA is a “comprehensive and reticulated 

statute.”  Nachman Corp. v. PBGC, 446 U.S. 359, 361 
(1980).  In Connolly, the Supreme Court observed that 

pension plans “were the objects of legislative concern 

long before the passage of ERISA in 1974.”  475 U.S. 

at 226.  

Logically, the trustees of pension plans and em-

ployers who participate in pension plans operate in a 
highly regulated industry.  Trustees are responsible 

for remaining apprised of an ever-growing number of 
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laws and regulations, and judicial decisions interpret-
ing them, related to the administration of pension 

benefits.  See, e.g., Thole v. U.S. Bank N.A, 140 S. Ct. 

1615, 1621 (2020) (“[U]nder ERISA, fiduciaries who 
manage defined-benefit plans face a regulatory phal-

anx.”)  Similarly, employers “‘voluntarily negotiated 

and maintained a pension plan which was determined 
to be within the strictures of ERISA.’”  Concrete Pipe, 

508 U.S. at 646 (quoting Connolly, 475 U.S. at 227).  

The Federal Circuit has instructed courts, how-
ever, to put themselves in the plaintiffs’ shoes.  See 

Cienega Gardens, 331 F.3d at 1346.  Retired UPS em-

ployees should not be held to the same standard of 
awareness of ERISA and all its regulatory trappings 

as the trustees of the Teamsters Fund, UPS, and other 

contributing employers.  The defendant has pointed to 
no provision in ERISA, the MPRA, the ARPA, or the 

Teamsters Fund’s plan documents bestowing fiduci-

ary duties or obligations on the plaintiffs.  Rather, 
once the plaintiffs’ pensions vest, the income the par-

ticipants and beneficiaries receive from those pen-

sions is generally passive.  Accordingly, the plaintiffs, 
retired UPS employees, do not “operate” in a highly 

regulated industry merely because they receive 

monthly pension benefit payments in retirement.  See 

Appolo, 381 F.3d at 1349.  

 The second factor, whether the plaintiffs were 

aware of the problem of underfunded multiemployer 
pension plans at the time they “purchased” their pen-

sions, is awkward to apply to the case.  See id.  The 

plaintiffs began contributing to their pensions when 
they began working at UPS, and the three named 

plaintiffs contributed to their pensions for several dec-

ades.  The plaintiffs’ pensions all vested prior to the 

suspension of benefits under the MPRA.    
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Both the plaintiffs and the defendant present 
strong arguments related to this factor.  On the one 

hand, multiemployer pension plans have faced prob-

lems with insolvency since before ERISA was enacted.  
The Teamsters Fund plan documents have always ac-

counted for the potential reduction of pension benefits 

in the event the plan was terminated.  On the other 
hand, the plaintiffs were repeatedly told that once 

their pensions vested, their benefits could not be cur-

tailed.  This second factor weighs in favor of the plain-

tiffs.  

 The third factor asks whether the plaintiffs could 

have reasonably anticipated the suspension of their 
benefits given the existing regulatory regime “at the 

time of purchase.”  See id.  This question too is chal-

lenging to answer from a temporal perspective as to 
when the plaintiffs purchased their pension bene-

fits—it is unclear whether the time plaintiffs began 

employment or vesting should guide the analysis.  Alt-
hough some regulatory reform of multiemployer pen-

sion plans was likely foreseeable throughout the pe-

riod when the plaintiffs were accruing their benefits 
while they were still employed, the prospect of a 29-

percent reduction in their benefit levels after their 

benefits had vested pursuant to the MPRA suspen-

sions could not have been foreseen.  

  Generally, plan participants with vested pension 

benefits are considered to have superior rights to 
those participants whose benefits have accrued but 

not yet vested.  See Cent. Laborers’ Pension Fund v. 

Heinz, 541 U.S. 739, 749 (2004) (noting that accrued 
benefits are less protected from forfeiture than vested 

benefits).  The government’s authorization of the sus-

pension of the plaintiffs’ benefits under the MPRA 
turned that assumption on its head: while the plain-

tiffs suffered a 29-percent reduction in their pension 
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benefits, the pension benefits of active employees 

were reduced by just 18 percent.  

 Additionally, the Teamsters Fund was not pro-

jected to become insolvent until 2026.  By that time, 
the plaintiffs and similarly situated class members 

might have attained the age of 80, become disabled, or 

died.  Even though the solvency of multiemployer 
plans has been an ongoing issue, and amendments to 

ERISA and the plan documents to attempt to stabilize 

such plans have been plentiful, the plaintiffs drew the 
short straw of the bundle in terms of their age at the 

time the MPRA was enacted and implemented.  

 At oral argument, the plaintiffs listed many other 
options at Congress’s disposal to address the growing 

problem of insolvency of multiemployer pension plans, 

such as adjusting the insurance fee pension funds pay 
to the PBGC, adjusting accrual rates but not vesting 

principles, or adjusting the formula for employer-

withdrawal liability, for example.    

 Although reasonable foreseeability is an objective 

test, it would be unreasonable to expect the plaintiffs, 

retired UPS employees, to foresee that they would 
bear most of the financial cost of keeping the Team-

sters Fund afloat between 2017 and 2022.  The sus-

pension of the plaintiffs’ benefits under the MPRA 
would not have been reasonably foreseeable to them 

based on the regulatory structure of ERISA and their 

role in it.  Accordingly, the plaintiffs have established 
that they had reasonable investment-backed expecta-

tions to receive their unreduced, vested pension bene-

fits.  

b. Extent of Interference with those Expec-
tations  
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The analysis does not end with a finding that the 
plaintiffs had reasonable, distinct investment-backed 

expectations.  For example, in Maritrans, Inc. v. 

United States, the Federal Circuit held that “the fact 
that [the plaintiff] had a reasonable, investment-

backed expectation in the non-imposition of a” regula-

tion “[did] not help it,” when the government action 
did not unreasonably interfere with that expectation.  

342 F.3d 1344, 1359 (Fed. Cir. 2003).  A court is tasked 

with evaluating “the extent to which the regulation 
has interfered with distinct investment-backed expec-

tations.”  Penn Central, 438 U.S. at 124 (emphases 

added).  

“‘Legislation readjusting rights and burdens is not 

unlawful solely because it upsets otherwise settled ex-

pectations even though the effect of the legislation is 
to impose a new duty or liability based on past acts.’”  

Concrete Pipe, 508 U.S. at 646 (quoting Usery v. 

Turner Elkhorn Mining Co., 428 U.S. 1, 16 (1976)) 

(cleaned up).    

In Alimanestianu v. United States, the Federal 

Circuit held that there was no government interfer-
ence with the plaintiffs’ investment-backed expecta-

tions when the U.S. State Department settled the 

plaintiffs’ claims against the country of Libya.  888 
F.3d 1374, 1383-84 (Fed. Cir. 2018).  The Federal Cir-

cuit held that the plaintiffs’ recovery depended on the 

cooperation of the Libyan government and that the 
plaintiffs had not provided any evidence of past suc-

cess of such efforts.  Id.  

In this case, most of the members of the plaintiff 
class, including the three named plaintiffs, have had 

their pension benefits restored and have received 

lump-sum make-up payments in the amount of the re-
ductions made under the MPRA.  Interference with 
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those plaintiffs’ pension benefits has therefore been 
negligible.  Although the plaintiffs lost the time value 

of those benefits during the pendency of the benefit 

suspensions, they have now received the advantage of 
the Teamsters Fund’s solvency, likely for the rest of 

their lifetimes, under the ARPA.  

Relatedly, the regulations expanded a pre-exist-
ing exception to the plaintiffs’ investment-backed ex-

pectations: that pension benefits could be reduced if 

the Teamsters Fund faced insolvency or other finan-
cial hardships.  As in Alimanestianu, the plaintiffs’ 

right to their pension benefits at an unreduced level 

has always been contingent on the Teamsters Fund’s 
financial stability.  Through the MPRA, the govern-

ment altered the pre-existing regulations pertaining 

to the “anti-cutback” rule, which generally protects ac-
crued benefits from curtailment unless a statutory ex-

ception applies.  The MPRA did not dramatically up-

set the plaintiffs’ expectations in a manner sufficient 
to give rise to a regulatory taking; rather, it protected 

the plaintiffs’ benefits by preventing the plaintiffs 

from receiving much less if the Teamsters Fund actu-

ally became insolvent.    

The plaintiffs who died before the special financial 

assistance was received experienced a greater degree 
of interference with their expectations.  Their estates 

received smaller or no make-up payments under the 

ARPA.  That interference is still not substantial 
enough to support a taking, however, for two reasons.  

First, as discussed above, the MPRA merely expanded 

a pre-existing limitation on the plaintiffs’ investment-

backed expectations.  

Second, pension benefits depend on a participant 

or beneficiary’s life span.  The financial amount par-
ticipants and beneficiaries receive in their pension 
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benefits corresponds to their length of life.  The es-
tates’ expectations thus cannot be as high of those of 

the still-living plaintiffs.  The lack of make-up pay-

ments available to estates under the ARPA did not un-
duly interfere with the estates’ expectations because 

under the Teamsters Fund plan documents, rights to 

pension benefits are almost always extinguished upon 
a participant or beneficiary’s death.  The estates 

therefore have not demonstrated sufficient govern-

ment interference with their investment-backed ex-

pectations to justify finding a taking.  

Accordingly, neither the living plaintiffs nor the 

estates of deceased plan participants have shown that 
the government unduly interfered with their reasona-

ble, investment-backed expectations to give rise to a 

regulatory taking.  

3. Character of the Government Action  

The plaintiffs argue that five aspects of the char-

acter of the government action support a taking in this 
case.  First, the cuts to the plaintiffs’ benefits “were of 

lengthy duration—at least five years, and for many of 

them, permanent.”  (ECF 164 at 35.)  Second, the 
MPRA applied retroactively to benefits already 

earned and vested.  Third, the burden on the plaintiffs 

was disproportionate.  Fourth, the regulation was “‘in-
trusive beyond the level of traditional governmental 

limits’” in this area.  (Id. (quoting Cienega Gardens, 

331 F.3d at 1338-39).)  Fifth, the courts do not owe 
deference to the other branches of government in this 

field, unlike in other takings cases that have impli-

cated national security.  

The defendant argues that the MPRA “is a tai-

lored effort to avoid the problems arising from plan 

failure.”  (ECF 169 at 46 (capitalization omitted).)  The 
MPRA merely adjusted the burdens and benefits of 
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economic life, and the magnitude or character of the 

burden on the plaintiffs does not support a taking.  

The parties also dispute whether the MPRA un-

fairly targeted the plaintiffs, in analogy to the case 
Rose Acre Farms, Inc. v. United States, 559 F.3d 1260 

(Fed. Cir. 2009).   

Application of the plaintiffs’ proposed factors 
leads to the conclusion that the character of the gov-

ernment action did not give rise to a regulatory tak-

ing.  First, regarding the length of the suspension of 
benefits, “duration of the restriction is one of the im-

portant factors that a court must consider in the ap-

praisal of a regulatory takings claim.”  Tahoe-Sierra, 
535 U.S. at 342.  The plaintiffs’ pension benefits were 

reduced by 29 percent for approximately six years.  On 

the one hand, six years is a long time for retirees to 
forgo a portion of their pension income and adjust to 

life without it.  On the other hand, the suspension of 

benefits to living plaintiffs was not permanent, as 
Congress made up the loss by enacting the ARPA.  

This factor weighs neither for nor against finding a 

taking.  

Second, although the MPRA applied to pension 

benefits already earned, the MPRA did not truly apply 

retroactively.12  Rather, the MPRA reduced benefits 
                                                 
12 The plaintiffs rely on Eastern Enterprises v. Apfel, 524 U.S. 

498, 532 (1998), in which a plurality of the Supreme Court held 

that “[r]etroactivity is generally disfavored in the law,” when 

evaluating whether a taking had occurred.  (See ECF 164 at 35.)  

The Federal Circuit has noted of Apfel that five of the justices 

had concluded “that regulatory actions requiring the payment of 

money are not takings.”  Commonwealth Edison Co. v. United 

States, 271 F.3d 1327, 1339 (Fed. Cir. 2001) (en banc).  The Fed-

eral Circuit held that courts “are obligated to follow the views of 

that majority.”  Id.  The plaintiffs’ arguments relying on Apfel 

are nonetheless considered for the sake of completeness.   
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prospectively regarding the pension benefits the 
plaintiffs would receive after the plan documents were 

amended.  The MPRA would have applied retroac-

tively if, for example, Congress had amended ERISA 
to allow pension plans to claw back benefits already 

paid to the plaintiffs.  This second factor does not sup-

port finding a regulatory taking.  

Third, although the plaintiffs faced larger benefit 

cuts than active employees, the MPRA and its imple-

mentation reflected a careful, comprehensive scheme 
for determining the percentage of cuts that plan par-

ticipants, including the plaintiffs, faced.  Suspension 

of benefits was a last resort: “all reasonable measures 
to avoid insolvency [must] have been taken.”  29 

U.S.C. § 1085(e)(9)(C)(ii).13 The benefit suspensions 

had to be “equitably distributed across the participant 
and beneficiary population.”  Id. § 1085(e)(9)(D)(vi).  

                                                 
13 The plaintiffs have not challenged as a factual matter that the 

conditions for the suspension of benefits were met under the 

MPRA.  The MPRA immunized the Teamsters Fund from liabil-

ity due to the MPRA-authorized suspensions and denied partici-

pants and beneficiaries a cause of action under the MPRA.  See 

29 U.S.C. §§ 1085(e)(9)(B)(iii), 1085(e)(9)(I)(iii).  During the sec-

ond round of summary judgment, the plaintiffs argued in the al-

ternative that Congress’s deprivation of the plaintiffs’ legal rem-

edies under ERISA also constituted a cognizable property inter-

est taken by the federal government.  See King, 159 Fed. Cl. at 

463 n.5.  The parties disagreed at oral argument whether the 

plaintiffs could have brought a claim against the federal govern-

ment under the Administrative Procedure Act (“APA”) in district 

court if Treasury approval of the Teamsters Fund’s MPRA appli-

cation was arbitrary and capricious.  In any case, the Court of 

Federal Claims would lack jurisdiction over a claim brought 

solely under the APA or a claim seeking declaratory or injunctive 

relief for a taking.  See, e.g., Bowen v. Massachusetts, 487 U.S. 

879, 904-05 (1988).  Under governing law, whether the Team-

sters Fund’s application complied with the MPRA is unreviewa-

ble in the Court of Federal Claims.   
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One important factor was the “[e]xtent to which active 
participants [were] reasonably likely to withdraw sup-

port for the plan, accelerating employer withdrawals 

from the plan and increasing the risk of additional 
benefit reductions for participants in and out of pay 

status.”  Id. § 1085(e)(9)(D)(vi)(X).  No participant who 

was over the age of 80 or disabled faced any suspen-
sion of benefits, and participants between the ages of 

75 and 80 faced lesser reductions.  Id. §§ 

1085(e)(9)(D)(ii), 1085(e)(9)(D)(iii).  The suspensions 
were “reasonably estimated to achieve, but not mate-

rially exceed, the level that is necessary to avoid insol-

vency.”  Id. § 1085(e)(9)(D)(iv).  

The fact that the plaintiffs faced larger cuts than 

other participants and beneficiaries does not mean 

that the cuts were “disproportionate.”  To the con-
trary, the regulatory scheme created by the MPRA 

struck a balance between maintaining a pension 

plan’s insolvency, continuing to provide pension bene-
fits to those who needed them most, and mitigating 

the risk that active employees would withdraw sup-

port from the pension plan.  Although the reduction of 
the plaintiffs’ benefits was 11 percentage points 

higher than the reduction of active employees’ bene-

fits, that reduction was not disproportionate upon con-
sideration of the purpose and competing goals of the 

MPRA.  

Fourth, the defendant’s action of authorizing the 
Teamsters Fund to reduce the benefits it paid cannot 

be characterized as intrusive.  As in Connolly, the gov-

ernment did not “physically invade or permanently 
appropriate any of the [plaintiffs’] assets for its own 

use.”  475 U.S. at 225.  Rather, the MPRA arose “from 

a public program that adjusts the benefits and bur-
dens of economic life to promote the common good,” 

i.e., ERISA.  Id.  It is “within the power of Congress to 
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impose” additional requirements on parties partici-
pating in the pension industry, with the ultimate goal 

of protecting pension benefits paid to participants and 

beneficiaries.  Id. at 224.  In light of the pre-existing 
ERISA framework and plan documents that permit-

ted the reduction of benefits if the Teamsters Fund 

was facing insolvency, the MPRA’s modification to the 
scope of the “anti-cutback” rule was not unduly intru-

sive.  

Fifth, the fact that this case does not implicate na-
tional security concerns bears no legal significance 

and does not alleviate the plaintiffs of their burden to 

demonstrate that the government action in this case 

supports a taking.    

Analogy of this case to Rose Acre Farms is instruc-

tive.  In that case, the Federal Circuit instructed 
courts to consider the allocation of the burden posed 

by a regulation and whether the plaintiff was “sin-

gle[d] out.”  559 F.3d at 1278.  An egg producer was 
not singled out by a health regulation when the regu-

lation “applied to almost any egg producer in the 

United States,” although the regulation only con-
cerned those farms whose flocks had tested positive 

for salmonella.  Id.  The government’s well-estab-

lished authority to regulate the health and safety of 
food weighed against finding a regulatory taking.  Id. 

at 1278-82.  

Similarly, there is no indication that the plaintiffs 
in this case were unfairly targeted.  The MPRA ap-

plies to all pension plans, even though only those in 

“critical and declining” status under the MPRA may 
apply to reduce benefits.  As of April 10, 2023, 48 pen-
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sion plans have applied to Treasury to suspend bene-
fits under the MPRA.14  Treasury has approved 18 of 

those applications.  Seven applications were denied, 

and the remainder were withdrawn.  The plaintiffs 
are not uniquely situated; rather, Congress has ad-

justed the “anti-cutback” rule for all participants and 

beneficiaries of multiemployer pension plans.  Con-
gress has the well-established authority to regulate 

multiemployer pension plans.  See Connolly, 475 U.S. 

at 226-27 (noting that pension plans “were the objects 
of legislative concern long before the passage of 

ERISA in 1974”).  Congress chose to address a famil-

iar problem of the solvency of multiemployer pension 

plans using new tools and procedures in the MPRA.    

The plaintiffs cite depositions of a Treasury offi-

cial and the designated Teamsters Fund deponent to 
argue that the cuts to the plaintiffs’ benefits were 

novel and disfavored retirees of pension funds.  (ECF 

164 at 35.)  The novelty of the MPRA and the particu-
lar amendments to the plan, however, does not equate 

to a compensable taking of the plaintiffs’ benefits un-

der the fifth amendment.  Threats to the stability and 
solvency of pension plans are longstanding.  Indeed, it 

was in responding to such threats almost 50 years ago 

that Congress enacted ERISA and more than 40 years 
ago that Congress enacted the MPPAA.  The threats 

to the solvency of multiemployer pension plans have 

not abated.  Demographic changes, longer life spans, 
and changes to the workforce, among other factors, 

have put the retirements of millions of workers at 

                                                 
14 Applications for Benefit Suspension, U.S. Department of the 

Treasury, https://home.treasury.gov/services/the-multiem-

ployer-pension-reform-act-of-2014/applications-for-benefit-sus-

pension (last visited Apr. 10, 2023).    
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risk.  The novelty of an approach Congress tries in ad-
dressing a public policy problem does not of itself 

amount to a compensable taking.   

The character of the government action of amend-
ing ERISA does not rise to a taking.  Rather, Congress 

was acting within its constitutional authority to 

amend ERISA and to adjust reasonably the benefits 
and burdens of the regulatory scheme in an attempt 

to preserve funds’ financial stability; the plaintiffs 

have not borne an undue share of the burden of main-

taining the solvency of the Teamsters Fund.  

4. Balancing the Factors  

None of the three Penn Central factors, alone or 
together, supports the existence of a regulatory tak-

ing.  The plaintiffs have not demonstrated that the 

economic impact was sufficiently severe to support a 
finding that a taking occurred because most of them 

have had their benefits restored and received a lump 

sum to compensate for the suspension of benefits.  Alt-
hough the estates of participants and beneficiaries 

who have died have received smaller or no such pay-

ments, the economic impact of the MPRA-authorized 
benefit suspension to them still does not rise to the 

level of a taking under applicable precedents.  

The plaintiffs also have not demonstrated govern-
ment interference with their distinct investment-

backed expectations sufficient to give rise to a taking.  

The plaintiffs have shown that they had reasonable 
investment-backed expectations in continuing to re-

ceive their pension benefits, but the government did 

not unduly interfere with those expectations.  The 
government action merely ensured the continued sol-

vency of the Teamsters Fund for the benefit of all its 

participants and beneficiaries.    
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Finally, the character of the government action 
does not support a taking.  Congress has the power to 

amend ERISA and regulate multiemployer pension 

plans.  The plaintiffs neither were targeted nor bore a 
disproportionate share of the burden of maintaining 

the Teamsters Fund’s solvency.  Rather, Congress 

modestly expanded a pre-existing condition on the 
plaintiffs’ receipt of their pension benefits through a 

narrowing of the “anti-cutback” rule.  

Although the plaintiffs argue that Congress and 
pension plans had many other tools at their disposal 

to solve the familiar problem of multiemployer-pen-

sion-plan funding, a plan could only suspend benefits 
under the MPRA after trying all other available op-

tions to avoid insolvency.  See 29 U.S.C. § 

1085(e)(9)(C)(ii).  The suspension of benefits under the 
MPRA was already a last-ditch effort to maintain the 

solvency of pension plans.  

The plaintiffs present a very sympathetic claim; 
they did everything right, worked hard, and provided 

for their retirements.  They did nothing wrong and 

yet, through no fault of their own, suffered a signifi-
cant loss to their retirement earnings for several 

years.  Congress ultimately responded to the sympa-

thetic case presented by the plaintiffs and retirees of 
other pension plans that had received authorizations 

to reduce their benefits under the MPRA.  That bal-

ancing of the burdens and benefits of limited economic 
resources is peculiarly suited to the representative 

branches of government.  Accepting the plaintiffs’ ar-

guments, however, would leave Congress with a bino-
mial choice: (1) allow pension plans to become insol-

vent, in which case beneficiaries would receive a frac-

tion of what they received under the MPRA, or (2) bail 
out pension plans at taxpayer expense.  Initially, Con-

gress chose a third option.  Under the MPRA, pension 
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plans could adjust benefits to avoid insolvency alto-
gether.  Ultimately, under the ARPA, Congress made 

the policy decision to bail out pension plans and their 

participants and beneficiaries, although the plaintiffs 
maintain that they are still owed interest and pay-

ments to estates of deceased participants and benefi-

ciaries.  

The plaintiffs effectively seek to chisel Congress’s 

policy choice to bail out the Teamsters Fund in consti-

tutional stone under the takings clause of the fifth 
amendment.  The Court, however, is guided by the 

principle that in areas of the law committed to legis-

lative discretion, when Congress’s “decisions are mis-
taken as a matter of policy, it is for Congress to change 

them.”  Herb’s Welding, Inc. v. Gray, 470 U.S. 414, 427 

(1985).  “It is Congress’s job to enact policy and it is 
[the courts’] job to follow the policy Congress has pre-

scribed.”  SAS Inst., Inc. v. Iancu, __U.S. __, 138 S. Ct. 

1348, 1358 (2018).   

Accepting the plaintiffs’ theory of liability here 

would tie the hands of policy makers and require as a 

constitutional matter that taxpayers become the in-
surers of all pension benefits.  Congress rejected that 

choice in the MPRA and then adopted it in the ARPA, 

but those choices are best left to the discretion of Con-
gress.  Pension policy should not be ossified within a 

constitutional straight jacket.  The “government may 

execute laws or programs that adversely affect recog-
nized economic values,” without effectuating a taking.  

Penn Central, 438 U.S. at 124.  Rewriting ERISA pol-

icy using the takings clause of the fifth amendment 

would be an improper exercise of judicial authority.  

VI. CONCLUSION  

The physical-takings test does not apply to the 
plaintiffs’ claims.  Supreme Court precedents reject 
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the application of the physical-takings test to ERISA 
amendments applicable to multiemployer pension 

plans when the government seizes nothing for its own 

use.  The government in this case has appropriated 
nothing for its own use; rather, it altered the govern-

ing regulatory framework to permit the Teamsters 

Fund to reduce the plaintiffs’ benefits to avoid insol-
vency.  Finally, the plaintiffs’ property has been nei-

ther appropriated nor occupied unconstitutionally be-

cause the Teamsters Fund trustees have always had 
the right to amend the plan documents in accordance 

with evolving legal requirements, especially as re-

lated to financial stability.  The plaintiffs’ effort to ap-
ply the physical-takings test to their claims is re-

jected.  

The plaintiffs have also failed to show that a reg-
ulatory taking has occurred.  The economic impact to 

the plaintiffs is not enough to support a finding that a 

regulatory taking has occurred, there was minimal 
government interference with their reasonable invest-

ment-backed expectations, and the character of the 

government action was relatively unobtrusive.     

The defendant’s motion for summary judgment is 

granted, and the plaintiffs’ motion for summary judg-

ment is denied.  The plaintiffs’ motion to certify con-
ditional sub-classes is denied as moot.  The Court will 

issue an order in accordance with this memorandum 

opinion.  

s/ Richard A. Hertling  

Richard A. Hertling  

Judge 
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APPENDIX C 

 

STATUTORY AND REGULATORY  

PROVISIONS INVOLVED 

 

Relevant Provisions of the Kline-Miller                  

Multiemployer Pension Reform Act of 2014  

[29 U.S.C. § 1085(e)(9)] 

 

(9) Benefit suspensions for multiemployer plans 

in critical and declining status 

(A) In general 

Notwithstanding section 1054(g) of this title and sub-

ject to subparagraphs (B) through (I), the plan sponsor 

of a plan in critical and declining status may, by plan 

amendment, suspend benefits which the sponsor 

deems appropriate. 

(B) Suspension of benefits 

(i) Suspension of benefits defined 

For purposes of this subsection, the term “suspension 

of benefits” means the temporary or permanent reduc-

tion of any current or future payment obligation of the 

plan to any participant or beneficiary under the plan, 

whether or not in pay status at the time of the suspen-

sion of benefits. 

[ . . . ] 

(iii) No liability 

The plan shall not be liable for any benefit payments 

not made as a result of a suspension of benefits under 

this paragraph. 

[ . . . ] 

(C) Conditions for suspensions 

The plan sponsor of a plan in critical and declining 

status for a plan year may suspend benefits only if the 

following conditions are met: 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS1054&originatingDoc=N0F60C760C21511E4856EF4070C21321C&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=c66fcbe854fd4b6e85772de137213ab9&contextData=(sc.UserEnteredCitation)#co_pp_16f4000091d86
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(i) Taking into account the proposed suspensions of 

benefits (and, if applicable, a proposed partition of the 

plan under section 1413 of this title), the plan actuary 

certifies that the plan is projected to avoid insolvency 

within the meaning of section 1426 of this title, as-

suming the suspensions of benefits continue until the 

suspensions of benefits expire by their own terms or if 

no such expiration date is set, indefinitely. 

[ . . . ] 

(D) Limitations on suspensions 

Any suspensions of benefits made by a plan sponsor 

pursuant to this paragraph shall be subject to the fol-

lowing limitations: 

(i) The monthly benefit of any participant or benefi-

ciary may not be reduced below 110 percent of the 

monthly benefit which is guaranteed by the Pension 

Benefit Guaranty Corporation under section 1322a of 

this title on the date of the suspension. 

(ii)(I) In the case of a participant or beneficiary who 

has attained 75 years of age as of the effective date of 

the suspension, not more than the applicable percent-

age of the maximum suspendable benefits of such par-

ticipant or beneficiary may be suspended under this 

paragraph. 

(II) For purposes of subclause (I), the maximum sus-

pendable benefits of a participant or beneficiary is the 

portion of the benefits of such participant or benefi-

ciary that would be suspended pursuant to this para-

graph without regard to this clause; 

(III) For purposes of subclause (I), the applicable per-

centage is a percentage equal to the quotient obtained 

by dividing-- 

(aa) the number of months during the period begin-

ning with the month after the month in which occurs 

the effective date of the suspension and ending with 
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the month during which the participant or beneficiary 

attains the age of 80, by 

(bb) 60 months. 

(iii) No benefits based on disability (as defined under 

the plan) may be suspended under this paragraph. 

[ . . . ] 

(G) Approval process by the Secretary of the 

Treasury in consultation with the Pension Ben-

efit Guaranty Corporation and the Secretary of 

Labor 

[ . . . ] 

(iii) Required action; deemed approval 

The Secretary of the Treasury, in consultation with 

the Pension Benefit Guaranty Corporation and the 

Secretary of Labor, shall approve or deny any applica-

tion for suspensions of benefits under this paragraph 

within 225 days after the submission of such applica-

tion. An application for suspension of benefits shall be 

deemed approved unless, within such 225 days, the 

Secretary of the Treasury notifies the plan sponsor 

that it has failed to satisfy one or more of the criteria 

described in this paragraph. If the Secretary of the 

Treasury, in consultation with the Pension Benefit 

Guaranty Corporation and the Secretary of Labor, re-

jects a plan sponsor's application, the Secretary of the 

Treasury shall provide notice to the plan sponsor de-

tailing the specific reasons for the rejection, including 

reference to the specific requirement not satisfied. Ap-

proval or denial by the Secretary of the Treasury of an 

application shall be treated as a final agency action 

for purposes of section 704 of Title 5. 

[ . . . ] 

(H) Participant ratification process 

(i) In general 
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No suspension of benefits may take effect pursuant to 

this paragraph prior to a vote of the participants of 

the plan with respect to the suspension. 

(ii) Administration of vote 

Not later than 30 days after approval of the suspen-

sion by the Secretary of the Treasury, in consultation 

with the Pension Benefit Guaranty Corporation and 

the Secretary of Labor, under subparagraph (G), the 

Secretary of the Treasury, in consultation with the 

Pension Benefit Guaranty Corporation and the Secre-

tary of Labor, shall administer a vote of participants 

and beneficiaries of the plan. Except as provided in 

clause (v), the suspension shall go into effect following 

the vote unless a majority of all participants and ben-

eficiaries of the plan vote to reject the suspension. The 

plan sponsor may submit a new suspension applica-

tion to the Secretary of the Treasury for approval in 

any case in which a suspension is prohibited from tak-

ing effect pursuant to a vote under this subparagraph. 

[ .  .  . ] 

(v) Systemically important plans 

(I) In general 

Not later than 14 days after a vote under this subpar-

agraph rejecting a suspension, the Secretary of the 

Treasury, in consultation with the Pension Benefit 

Guaranty Corporation and the Secretary of Labor, 

shall determine whether the plan is a systemically im-

portant plan. If the Secretary of the Treasury, in con-

sultation with the Pension Benefit Guaranty Corpora-

tion and the Secretary of Labor, determines that the 

plan is a systemically important plan, not later than 

the end of the 90-day period beginning on the date the 

results of the vote are certified, the Secretary of the 

Treasury shall, notwithstanding such adverse vote-- 
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(aa) permit the implementation of the suspension 

proposed by the plan sponsor; or 

(bb) permit the implementation of a modification by 

the Secretary of the Treasury, in consultation with the 

Pension Benefit Guaranty Corporation and the Secre-

tary of Labor, of such suspension (so long as the plan 

is projected to avoid insolvency within the meaning 

of section 1426 of this title under such modification). 

(II) Recommendations 

Not later than 30 days after a determination by the 

Secretary of the Treasury, in consultation with the 

Pension Benefit Guaranty Corporation and the Secre-

tary of Labor, that the plan is systemically important, 

the Participant and Plan Sponsor Advocate selected 

under section 1304 of this title may submit recom-

mendations to the Secretary of the Treasury with re-

spect to the suspension or any revisions to the suspen-

sion. 

(III) Systemically important plan defined 

(aa) In general 

For purposes of this subparagraph, a systemically im-

portant plan is a plan with respect to which the Pen-

sion Benefit Guaranty Corporation projects the pre-

sent value of projected financial assistance payments 

exceeds $1,000,000,000 if suspensions are not imple-

mented. 

(bb) Indexing 

For calendar years beginning after 2015, there shall 

be substituted for the dollar amount specified in item 

(aa) an amount equal to the product of such dollar 

amount and a fraction, the numerator of which is the 

contribution and benefit base (determined under sec-

tion 430 of Title 42) for the preceding calendar year 

and the denominator of which is such contribution 

and benefit base for calendar year 2014. If the amount 
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otherwise determined under this item is not a multi-

ple of $1,000,000, such amount shall be rounded to the 

next lowest multiple of $1,000,000. 

(vi) Final authorization to suspend 

In any case in which a suspension goes into effect fol-

lowing a vote pursuant to clause (ii) (or following a de-

termination under clause (v) that the plan is a system-

ically important plan), the Secretary of the Treasury, 

in consultation with the Pension Benefit Guaranty 

Corporation and the Secretary of Labor, shall issue a 

final authorization to suspend with respect to the sus-

pension not later than 7 days after such vote (or, in 

the case of a suspension that goes into effect under 

clause (v), at a time sufficient to allow the implemen-

tation of the suspension prior to the end of the 90-day 

period described in clause (v)(I)). 

(I) Judicial review 

(i) Denial of application 

An action by the plan sponsor challenging the denial 

of an application for suspension of benefits by the Sec-

retary of the Treasury, in consultation with the Pen-

sion Benefit Guaranty Corporation and the Secretary 

of Labor, may only be brought following such denial. 

[ . . . ] 

(iii) Restricted cause of action 

A participant or beneficiary affected by a benefit sus-

pension under this paragraph shall not have a cause 

of action under this subchapter. 

[ . . . ] 
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