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County, Michigan. Dr. Pompy says that the high
volume of treatments administered by his legitimate
practice is explained by the fact that he was one of
the few physicians medically qualified to offer
chronic pain treatment in the medically underserved

communities from which most of his patients hailed.

Accordmg to the complamts, Blue Cross and
MANTIS engaged in a consp1ratonal scheme to

advance trumped up charges agalnst 1eg1t1mate
1 o ols. ¢|‘ J

phys1c1ans who, in Blue Cross’s v1ew, were in the

hablt of wr1t1ng “too many” prescnptlons for

" ..l-‘,. | i 15

expenswe pain re11ef med1cat10ns To carry out the
scherne, |“BCBSM Would prowde data mining and
undercover support and MANTIS] ofﬁcers acting
under color of authorlty, would prov1de the muscle —
‘shock and awe’ rai}d's!off'?;doctors”’ oﬂices, the seizure of
doctors’;assets: 2l cherryp1ck1ng evidence to -

persuade prosecutors to indict, to scare doctors into
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pleading guilty, or to convince juries to convict.” 2d
Am. Compl. § 8, PagelD.2301. In pursuit of the
scheme, Moore opened an investigation of Dr.
Pompy’s clinic, and Blue Cross assigned its
employee, James Howell, to assist. Among other
things, Howell used a fake Michigan driver license
and went to IPMA to obtain pain medications under
false preténses. Howell lied and said that he was
truck driver rvho suffered 00,cupati0nally. related
c'hronjo back \};ain; and he éééﬁtixany :’vlfra'sfl successful

in persuadlng Dr. Pompy to prescnbe med1cat10ns to

1 S BT (g . )
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treat hlS pa1n
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Dr. Pompy alleges that Blue Cross and MANTIS

formed an ad hoc cr1m1.na1 enterpnse when Blue

\ ] . oA |‘| AL “ 19 i ot H
| \

Cross delegated Howell to ass1st in the 1nvest1gat10n
ALY i [ w -f"l\ Ky i s

of IPMA In furtherance of the 111eg1t1mate
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1nvest1gat1on Howell allegedly made numerous false
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statements about his medical cond;ltlon and hlstory
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complaining about nonexistent pain and injuries,
presented a fabricated referral from another
physician, used a fake driver’s license, and presented
a fake member identification card indicating that he
was a Blue Cross beneficiary. Howell visited IPMA
for appointments eight times between January and
May 2016, and each time he presented the fake
credent1a1s He ﬁlled out extenswe patlent hlstory
forms on each occas1on, and each t1me he 11ed in
response to numerous qﬁeé‘fiaha. When he was
divected 16 attend phyuical thivapy, e sehaduled
Bogis physical thersby appoimibnents to maintain
the ruse. % |

Dr. Pompy 1mt1a]1y refused to prescrlbe prescnptlon

pa1n med.lcatlon before hav1ng Howell undergo an
) | " T i

MRI scan, but he relented after Howell told h.1m that

vy by ; i e s =

Blue Cross refused to cover the scan, and that he
. |

could not afford to pay the cost hlmse].f Fmally, in

1 .
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May 2016, Dr. Pompy issued a prescription for a two-
week “trial period” for Norco, Lyrica, and Zanaflex.
Howell had the prescription ﬁlled and delivered the
drugs to Moore, who was present at the pharmacy.
When he returned for a follow-up appointment, Dr.
Pompy was hesitant to renew the prescription
becalil.se a eﬁne screen showed results different from
those that would be expected fof someons taking the
pradoily mrEbod metbatitns. Howeras, he
ionded the Mokt et ot o o inbes ok
Howell “iaée.:i‘h fill'e("i\ the prescnptlon and :eenveyed' the
&.ﬁigs to Moore. After the second refill ;;Vaie obtaiﬁed,
HBWEII’Q' partic1pat1on in the ‘ﬁﬁﬂefcoﬁer 6pe§iation
was suspended becaus‘ethe defendants knew that
Sﬁépicion would be arodeéii;if he was subjecfea b=
futute urine tests that would expose the fact that he
was not taking any of the medications prescribed.

b ot Tadtn ] B3 oy s e S a o dedi B
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The complaints allege that, in the course of their
conspiracy, Blue Cross and Moore engaged in several
predicate acts that constituted “racketeering
activity” as that term is defined under 18 U.S.C. §
1961. First, it is alleged that on each of his eight
patient vieits at IPMA Howell presented a fake
driver’s Illic,ense and Blue Cross member identification
éaril; which constitutes tho érime of usirig'a means of
identiﬁea{iioii w1thout legal 'authd‘rity'," “centrary to 18
US. C § 1028(a)(7) ©(3)(A). “Racketeerlng act1v1ty”
1nc1udes any crime chargeable under 18 U. S C §
1028 see 18 U S. C § 1961(1)(B) Second it is alleged
that by fabncatmg search warrant apphcatlons
Supporced by matetally falss and misleading
statéments, the defendaiite '\én'g‘agéa i “ank featid’
contrary to 18 U.S.C. § 1344(2) which is also is a
RICO pred.lcate act1v1ty enumerated in sect1on
1961(1)(B). Allegedly the procurement of the

SR Eam EW A 00 ol e dledl LR, T R, B an Y iR
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warrants was intended by false pretenses to purloin
the plaintiffs’ funds, which were in the custody and
control of a financial institutions insured by the
FDIC, namely Monroe Bank & Trust and Monroe
County Community Credit Union. Third, it is alleged

that the defendants also engaged in “wire fraud”

ey

contrary to 18 U.S.C. § 1343, by sending the
fraudulent search warrants v1a email or facsnnile to
E*Trade and Memll Lynch "which subsequently

froze assets in the plamtlffs accounts at those |

A e 8 1T JELYE : {1 il ‘-.-'.. 1 ' ] 1 ’
1nstitutions.
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The plamtlffs a]lege that defendant Moore knowmgly

Wi,

dJrected and caused MANTIS task force officer

et )

Detectlve Robert Blan' of the Monroe County Sherlff

Department to 1nc1ude matena]ly false and

AL LIS ;i’f-’. i ‘-,] '?‘rtii"f,w{'.i‘,v '!:i'l-“‘;“'._l_l-\... ey

mlsleadlng statements in app11cat1ons for Warrants
v ¢ il ,‘ 'lp‘_’\l 0 ‘ ‘

to se1ze the plaintiffs’ funds and to search Dr

Pompy’s clinic and home. The proposed third
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amended complaint enumerates only two examples of

such allegedly false and misléading statements.

First, it is alleged that Blair wrote in a September
217, 2016 affidavit that, during 2014, compared
among all of the 2,304 medical providers in his
speqialj;y! Dr. Pompy “prescribed the most overall

prescriqu the most

prescription medication,
é&ﬁielléd vplrescrii)tioﬁ mediéétic;rlls,’; and ;;prééc!ﬁbed
the most days supf)ly éf c;)ntré)l'led prescription
medications,” and that in 2015 “96.13% of [Dr]
Pompy’ s 17 7 béﬁieﬁfs‘ ;édvered" bﬂy BbBSM insurance
were prégcﬁbéd éénti:bliéd[ éﬁl;stanceé,” which was
Bosiaitad by Biat 'k A high nasisibit sate for a
medical doctor.” Dr Polrr;pysays tho'sétlétatéhil.ents
were n;a{terially niisléélding because Blair;é :ﬁgﬁi‘eé -
were based on cohaparisons W’lth éﬁéethééiold’g’ists,
who typleally provide services in'a hospital setting

and provide treatment for acute pain from surgical
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procedures and other painful events of short
duration, and he was not compared with peers
specializing in pain management, who practice in
clinical settings and often prescribe powerful
narcotics for management of long-term, ongoing

chronic pain conditions.

Second it is alleged that Blair wrote in the same

! vopt el | b oot

afﬁdav1t that Dr Pompy subm1tted cla.lms for five

ofﬁce v1$1ts 1nclud1ng between 15 and 60 mlnutes of

face-to-face t1me w1th Howe]l durlng h1s various
‘ : y

appearances at the clmlc, and on each occas1on

5 ‘.‘ I N
‘|\ S | .“

Howell stated that he saw Dr Pompy face to face for

far less time — on ‘r“nost occasions for less than one
rniniite. .ij'; Pompy saysﬁthatér the insihuation that he
selected 1mproperiy 1nﬂated bﬂlmg des1gnat10ns is
m1s1eadmg because it dlsregards (1) guldance from
relevant sections of the Medicare billing manual,
which state that “[t]he duration of the visit is an

!
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ancillary factor and does not control [the CPT code]
to be billed unless more than 50 percent of the face-
to-face time (for noninpatient service) . . . is spent
providing counseling or coordination of care,” (2
none of Howell’s visits involved more than 50% of the
total face-to-face time spent providing counseling or
coordination of care, and (3) when time is not a
controlling factor, the Medicare manual states that
various other fécfors QOVerii the SeléCtidﬁ of bﬂhng
code, including “patient history, physical |

examination, medical decision making, counseling,
coordination of care, the nature of the patient’s
problerns, and time estimates” Dr. Pompy says,
moreover, that Blair’s criticism of his billing code
selection was off base because the use of billing codes
Basnd o st B e typigaﬂy'appﬁe,5'5 oL

physicians in general practice, hot pain management

specialists like Dr. Pompy.
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Defendant Moore obtained search warrants from a
state court magistrate to search Dr. Pompy’s home
and seize his personal and business funds. The
plaintiffs allege that as a result of the execution of
the fraudulently obtained warrants, they suffered
from the destruction of Dr. Pompy’s medical practice
and the seizure of more than $600,000 in personal
and 'bu'sinessfdnds:.!”l"he pla1nt1ﬂ's Véay that Blue
Cross and Moore conspired together to achieve the
violation of Dr. Pompy’s Fourth Ame‘ndxhérlt rights

I a- [

in order to enrich themselves and secure notonety
andlaccl"aim for the high-profile prosecution of a

physician.
In a separate count the plamtlffs allege that on
i e L Wb el

September 26 2016 after MANTIS team ofﬁcers had
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completed the execution of a warrant at Dr Pompy’ 8

y 'l (I i e “.,: FAE W 4
home they secured the prem1ses and then left
. T . T | N ol |
o ,‘. l'l‘» : . rl‘l. ..“;»? i - Iy, [ J‘ T ':.’ [ )1

However, sometime later on the same day, defendant
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Bishop entered the home without authorization from
an additional warrant, conducted a search, and
seized personal property belonging to Dr. Pompy,
which never was returned. The plaintiffs contend
that this second warrantless search of the home was

per se a violation of the Fourth Amendment.

1

D. Procedural History

On February 4, 2019, while the criminal prosecution
was still underway, Dr. Pompy filed his pro se
complaint in this case naming himself and his clinic
as plaintiffs. The case was referred to the assigned
magistrate judge to condugt pretrial proceedings. On
Apnl 4, 2019, a.fter repeiving the plaintiffs’ response
to an ‘ord‘ex" to sho?v ;:s;luse, the Court dismissed the
claims brought by plaintitf TPMA- becatieb that

o

entity was not ‘fepreéénfé‘d by counsel.
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The case proceeded through several rounds of initial
pleading challenges. On August 5, 2020, the
magistrate judge recommended that the Court
dismiss with prejudice all of the claims pleaded
against Monroe Bank & Trust (MBT) and its several
employees who were named as defendants, and also
dismiss ﬁth prejudice all but one of the claims
agalnst defendant Blue Cross Blue Sh1e1d of
Mlchxgan and 1ts afﬁhates and employeee who were
sued. The magiSfrate also reeomthehdea aiéxﬁissing
without pre]udlce a breach of contract clalm aéelnst
Blue Croes for want !6f | sub]ect matter juréisdicfiori;.‘f e
The plamtlﬂ's obJected and defendant Blue Cross
obJected to the d1sm1ssa1 of the contract c1a1m |
without prejudice, contending that it ahiould be
dlenilss'edmthpre]udlcemstead 'OnOctober 29, )
2020, the Court issued Qm opinion adopting the

wieln ol e e L LB St i ey
recommeéndation in its entirety, overruling the
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parties’ objections, and dismissing all of the claims
against MBT and Blue Cross with prejudice, with the
exception of the contract claim that was dismissed
without prejudice. The Conrt also adopted the
magistrate judge’s recommendation to stay the
proceedmgs, since the criminal prosecution had been

1n1t1ated

On N ovember 3 2020 the Court adopted a second

L
Ve TR :I.H‘L-v

recommendatlon from the maglstrate judge and
dlsnnssed w1th preJudlce all of the clalms agalnst

several other 1nd1v1duals named as defendants after
Ak \,g"- : IR B 1P/ 0% ‘;:-‘:'.:w Leffigs

the partles ralsed no obJect1ons Dr. Pompy appealed

that order of d1sm1ssa1 to the Sixth Clrcult, but the

appeal was dismissed for want of jurisdiction on

January 21, 2021.

1
| b,

At the parties’ request, discovery in the case was

delayed Wh]le the cnmlna.l prosecutlon was pend1ng

W !
V‘;

On Aprll 15 2022 the maglstrate ]udge 1ssued an
: 2t A L%, LE ey B LR Lt
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order granting the defendants’ motion to extend the
stay of proceedings, and also denying the plaintiff’s
motion for leave to file an amended complaint, on the
ground that the proposed amended pleading was
grossly profuse at more than 331 pages, failed to set
forth a concise pleading of any discernible cause of
action, and also sought to replead claims against

defendants who previously had been dismissed from
the case with pre]udice o

i il s
it e TR g A M

After Dr. Pompy was acquitted, he retained counsel.

The maglstrate ]udge subsequently d1$solved the

e
X AL TAT

stay and held a status conference w1th the partles

and the1r counsel Followmg that conference, the

EEFCray N R Al
Court granted the pla.lntlft’s request for leave to file

T 41 P A H : ) vl

an amended complalnt The second amended
‘.‘HJ.“:. . g |‘ f :

complaint was ﬁled on June 9, 2023, and the
defendants mot1ons followed. On July 28 2023 the

Court vacated the reference to the magrstrate Judge

2ol

| ‘
"l



Appendix 75

and scheduled the defendants’ motions for oral

argument, which were heard on February 21, 2024.

The second amended complaint pleads counts
against defendants Blue Cross and Moore for RICO
conspiracy, 18 U.S.C. § 1962(d) (Count 1), and
racketeering, 18 U.S.C. § 1962(c) (Count 2) as to
pla1nt1ff IPMA whmh was added back to the case. It
also pleads a cla1m of conspiracy to v101ate 01v1l
rights via 42 U.S.C. § 1983 against defendant Moore
only (Count 3). In the proposed third amended
complaint, Dr. Pompy also seeks to add hlmself as a
pla1nt1ff in the clalms agalnst Blue Cross and add
Blue Cross bs & défendant on Count 3. Count 4
bleads a claim that Moore violated his rights under
the Fourth Amendment by cauSmg search warrants
b0 issue based on materially false and misleading
information, resulting in the seizire of Dr. Bompy's

et r g . .l."‘ i gt F I ‘. e w s
funds from his and IPMA'’s bank accounts. Similarly,
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Dr. Pompy seeks in the proposed third amended
complaint to join Blue Cross as a defendant for
Count 4. In Count 5, Dr. Pompy pleads a claim for
breach of contract against Blue Cross only, alleging
that Blue Cross’s employment of an “undercover”
investigator posing falsely as a patient violated
céntractual obligations in a provider agreement that
requiired Blue Uross t give “reasonable notice”
whenever it desired to e;ierciéé its j;pri\i'rile‘gé fd
conduct aud1tsof Dr ]El’ompy’ s‘practme, and that Blue
Cross failed to Eﬁoﬁv!opiﬁogﬁnit{ég'fbf it a;u'di}t" i
e irations Aboat the legitimacy of pféééripfions
to be apbélﬁied'thfou:g]::i an internal gﬁevéiiéé :

procedure provided for under the contract. In Count

6, the second amended camplalnt isleé'cfs that Moore

and Blue Ci'ojés tdi‘tiéﬁéiy interfered with a

-y -

legitimate business expectancy by causing other

benefit plans besides Blue Cross to suspend Dr.

:
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Pompy and IPMA’s provider relationships, based on
the results of the allegedly bogus investigation. In
Count 7, the second amended complaint pleads that,
on September 26, 2016, defendant Bishop violated
the Fourth Amendment when he entered Pompy’s
home w1thout a search warrant and seized Dr.
Pompy’ 8 personal property. In his proposed third
amended complamt Pompy tacks on an add1t10na1
Count 8 wh1ch alleges that B1shop commltted
trespass contrary to M.lchlgan state law when he '
entered D:'r. Ponipy"s' Horﬁeto conduct the ille'gal‘“ !
search and seized 'Pompy;s‘pfoiserty therein.

i 1 T iy B s P T O - B

II Defendant BlShOp s Mot1on to D1sm1ss »‘

The plaintiffs i-h-aﬁq1:,the.ix;{99§1§titstionala,claims;‘
against defendant Brian Bishop, a federal officer, on
Bivens v. Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971), which

established a remedy against federal agents for
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violating the Fourth Amendment rights of
individuals. Bishop argues that Bivens has been
constricted severely and cannot be extended to cover
the factual scenario in this case, and therefore the
Court has no subject matter jurisdiction to entertain
a claim against a federal officer. Wisely, Bishop also
argues that the second amended complaint and

proposed third amended complaint do not state

P T - B

viable claims against him.
A. Subject Matter Jurisdiction
bhre ek el s i i At Al the s

The plaintiffs allege that defendant Bishop violated
their Fourth Amendment rights when heentered Dr.
Pompy’s home on the second occasion to search it and
seize property, without having obtained a second
segrghgwaszxang. Bishop moves to dismiss that claim
under Federal Rule of Civil Procedure 12(b)(1),
arguing that the Court does not have subject matter

jurisdiction to adjtidicate it. Bishop reasors that
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because the theoretical basis for the claim — Bivens
-— has been confined to its facts, and the pleaded
facts in this case are different, there is no

jurisdiction to review it.

Bishop’s motion plainly presents an attack on the
merits of the claims; it does not pose a sound
argument that questions the Court’s jurisdiction over

claims agai.nst a federal ofﬁcer accused of violating
| Lo de Lo

. J TR XY SR

ccnstltutmnal r1ghts The S].Xth C1rcu1t has warned

that attacks on the ments should not be confounded
w1th ]urlsdlctlonal chailenges admonishing courts to
bé mofe ekaCtiiig Wheil addressing 'challenges that
are phrased aé an attack on Junsd1ct1on Primax
Recoven"e.s,. Ine. . G’unter,' 433 F.3d 515, 518-19 (6th
Cir. 2006) (“Clarity wouldbe facilitated . . . if courts
and litigants used tho label “fukisdickional” not for
claim-processing rules, but cnlj? for ﬁi'esci'iptibhs -

delineating the classes of cases (subject-matter
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jurisdiction) and the persons (personal jurisdiction)
falling within a court’s adjudicatory authority.”)
(quoting Eberhart v. United States, 546 U.S. 12, 16
(2005) (per curiam), and citing Kontrick v. Ryan, 540

U.S. 443, 453 (2004)).

I;} most instances, a plaintiff’s failure to state a claim
under Federal Rule of Civil Procedure 12(b)(6) does
not depnve a federal court of sub]ect matter -
Junsdlctmn See Stee] Co KV Cztzze‘ns f{oler'etterl
E’nv’ . 523 U S 83 89 (1998) “Dlsmlssal for lack of

L et

sub]ect matter Jurlsdlctlon . i8 proper only when
the cla1m is so . eeﬁlpletely devoid of merit as not
to involve a federal controversy.” Jbid. However, a
plaintiff must plausibly allege all jusisdistional

eien{ents See; e.g., Dart élzemlree Bésin Operatjng

plamtlffs pIead that defsndunt B1shop v101ated h1s

Fourth Amendment nghts by conductmg a
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warrantless search of his residence. Bivens itself
established that federal courts have jurisdiction to
entertain such claims against federal officers for
alleged violations of the Fourth Amendment

prohibition on unreasonable searches and seizures.

The Supreme Court has instructed that when “a
plamt]ff fails to plaus1b1y a]lege an element that is

both a merit element of a cla1m and a Jurlsdlctlonal

i e pea I PO k) e

element the d1strlct court may dlsmlss the c1a1m
b D

under Rule 12(b)(1) or Rule 12(b)(6)” however the
Court should resort to dlsmlssal for want of subject
}matterv Junsa;ctlea onl& whéré;t 1ackts]l sat)]eot~ |

r:'n‘a:tter jurisdiCtion for non-merits

reasons.” Brownback V ”ng, U. S —, 141 S Ct

740, 750 ‘n.'s (2021), Hé‘r'e the defexihant's' éh'alleng"é

the merits and turns on a fact-mtenswe analysis of

whether the circumstances, as alleged, fit within the
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umbra of the decisional law establishing the
elements of the claim — i.e., whether the
circumstances are congruent to those in which the
Supreme Court previously has allowed Bivens claims

for unreasonable searches to proceed.

In the Bivens context, the Sixth Circuit has rejected
attempts by defendants to cloak mente challenges as

atta«r:ks on the Court s Junsd.lctmn E. g Koprowski v.

! ke E;

Bﬂ!rez, 822 F 3d 248, 25] (6th Cir. 2016) (“As an

1mtra1 matter, we must dec1de whether the

..V;v Ldaung

defendants cha]lenge is Junsdlctlonal The district

court dlsmlssed Koprowskl’s Elghth Amendment

clla.limfor lack of subJect matter ]urlsdlctlon We

d.ieagree; We havé ]urlsd1ct1on sto‘ adJud.lcate jela‘imea ik
that arise under the Constltutmn, inclﬁd{ﬁgi SRR
Koprowski’s Eighth Amendment claim. The relevant

question here'is whether judicial relief is available to

Koprowski for his claim ") (citing 28 U.S.C. §
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1331; Corr. Servs. Corp. v. Malesko, 534 U.S. 61
(2001); Davis v. Passman, 442 U.S. 228 (1979)). The
same reasoning applies h_e;e. Bishop’s pleading
challenge properly is viewed as one attacking the
merits and not the Court’s subject matter
jurisdiction.

B. Merits of the Bivens Claim

United States Code Title 42, Section 1983 “enables a
person to seek money damages for constjtutional
violations by State officials,” but “no analogous
federal statute authorizes similar suits against
f?@ﬁlfal; officials.” Enriquez-Perdomo v. Newman, 54
F.4th 855, 867 (6th Clr 2022) (citing Ziglar v.

bra o Y el
Abbasz, 582 U. S 120 (2017)) In Bivens, the Supreme
Court held thiat the Poieth Atsendiont tnptiad a
“rivate action for damages Byainst fadaral pifisers
aileged to imve‘ violated a citizen’s ébnStiﬁlitional

fighté"f’ Corr. Sarvs, C'b}'p'. VMRJeskO,534US 61,
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66 (2001); see Bivens, 403 U.S. at 397. The implied
right of action parallels similar claims against state
officials under section 1983. To establish such a
claim, a plaintiff must a]Iege that he was “deprived
of rights secured by the Constitution or laws of the
Umted States” and that “the defendants who
allegedly depnved [him] of those rights acted under
color of federal law.” Marie v. Am. Red Cross, 77 1

F.3d 344, 364 (6th Cir. 2014) ts kg X5 D

I, LAl T, YL

But Bzvens has fallen out of favor w1th the current

- |
: -, ‘
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Supreme Court wh_lch has held that “expandmg
| |., i i | 5 L ;I‘ 0

the B.Wens remedy is now considered a ‘d1sfavored’

]ud1c1a1 act1v1ty y Zzglar V. Abbas:, 582 U S 120 121

l

(2017) The Supreme Court had reasoned that
| Ty ‘F- e 2l

1mp1y1ng a rlght of actlon to address Fourth

Amendment v101at10ns by federal officers was
Zin A s Bl R hin et
intended to deter such conduct. Corr. Servs. Corp. v.

Malesko, 534 U.S. 61, 70 (2001). “But & money-
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damages remedy is not available for all
constitutional violations by federal

officers.” Enriquez-Perdomo, 54 F.4th at 867. The
prevailing view is that “prescribing a cause of action
is a job for Congress.” Ibid. (quoting Egbert v. Boule,
596 U.S. 482 487 (2022)). “Since Bivens, the
Supreme Court has only twice extended the
ev:iilabﬂity of thei Bivééﬁé"fémédy: ﬁrat, to a sex-
dis'crimihé.tioh claim brought )e.!g\ainst a member of
dOm.greee under the'fF'ifth Amendment, z'a.nd eeoond, to
a claim of de]iherete 1nd1ﬁ'erence toa prisbhéfé o
medlcal needs brought agamst federal pnson 0fﬁc1als
under the Elghth Amendment » Id' at 867 68

(c1t1ng Daws V. Passman, 442 U.S. 228

(1979); Carloon v. Green, 446 U.S. 14 (1980).
Imtlally, Blshop contends that the Fourth

Amendment clalm agalnst h1m must be d1sm1ssed
becauae Brvens no longer is good law He premlses |

| |
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that argument on a strained and unduly expansive
overreading of dicta in Zgbert. He essentially asserts
that there no longer is any remedy at all even for the
exact same sort of search for which a remedy was
recognized in Bivens itself, due to the accretion of
decades of intervening caselaw which, according to
the defendant, have all but eliminated any pathway
£ vl Bt prev’musly Gy R Bivensand St
progeny. That stretches the language of Egberttoo
for, prrtioulacly bocasss the Behir coastcaplicitly”™
acknowledged that it did not need to reexamine '
Bivens in é,;ae'r to decide Egbert.
B1shop pomts to a coneludmg passage in Eébert
where the Cou.rt wrote that “J.f [they] were called to

i : e
dec1de B1vens today, [they] would decllne to d.lscover
any 1mphed causes of action in the

ERIR :,w V{(«,‘ < AL v ol

Constltutlon N E'gbert 596 U.S. at 501 02

>4\ ‘ b }

(c1t1ng Zlg']a.r; co]lectmg cases) That statement



Appendix 87

plainly was dictum, since the next sentence
acknowledged that “to decide the case before us, we
need not reconsider Bivens itself.” Jd at 502. The
Court also acknowledged that Bivens could be
extended if a plaintiff “satisfies the ‘analytic
framewox:k’ prescribed by the last four decades of
intervening case law.” Id, at 501. As noted, the Court
exphcltly stated that it was not called upon to
reexamlne Bivens i in order to decide the issue
presented in Egbert. The questlon ﬁfésented and
decided by Hghert was whether a Bivens Femiady
should be Jud1c1a]1y 1mp11ed for constltutmnal
v101at10ns 1nvolv1ng cross-border 1nteract10ns o
ixﬁplicafiné “fOréig‘n'"‘boI"i'éy"’l'ailia‘:"‘ﬁgfibnél seéunty”
The Court concluded that it should not, 7. at 494,
BlShOp 8 gross overread.mg of Eghert’s dicta
cr1t1c1z1ng B1vens as a foundatlonal holding is s1mp1y

not supported by the concige reaéohing of the bpinion

. . N sl
(et ERR N
Lo f S 8 h ;

Ul b L e ;
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that focused squarely on the narrow question
presented. Nor is it necessary to resort to such an
unwarranted overreach to resolve the distinct
question presented by the case before this Court, as

demonstrates below.

But before examining the complaints here to
determine if they plead the elements of a Bivens
cleim, the Court must address the “antecedent”

questlon whether . [a] cause of act10n [1s] avallable [e]

i

under B1vens ” EJbady V. Umdentlﬁed C’BPAgents,
18 F. 4th 880 884 85 (6|th C]l‘ 20215 That requires
apphcatlon of a two step inquiry.” Enriquez-
Perdomo, 54 F.4th at 868 (éiting Egbert, 596 U.S. at
491-92). “First, 4 dovirt asks whether the case
presents a new Bivens context -— i.e., is it
meaningfully diferent trom the three cases in which
the Court has 1mp11ed a damages action. Second ifa

c1a1m arises in a new context a B1vens remedy is "
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unavailable if there are special factors indicating
that the Judiciary is at least arguably less equipped
than Congress to ‘weigh the costs and benefits of
allowing a damages action to proceed.” Ibid. (cleaned
up). “[T]hose steps often resolve to a single question:
whether there 18 any reason to think that Congress
mlght be better equipped to create a damages
temedy.” Jhid, (quoting Hghert, 596 U.S. at 492).
“The Bivens inquiry does not invite federal courts to
ihdependently a88e8s the EhE and béx;e’ﬁté of j'
1mp1ymg a cause of actlon A éourt faces only ene s
questmn Whether there is any rat1onal reason (eren
one) to think that Congress is better sﬁited to weigh
th|ecosts and beneﬁtsof allomné a damagesactlon
t0 proceed.” Fighert, 596 U.S. at 496 (quotations
om1tted) “Addltlona]ly, éh'iébbrt\may not faishibh a -
Bivens remedy if Cbhg’{-e'iss é]r'ee'dy hée ﬁrovitied, or

has authorized the Executive to provide, an

i o ™ ER L P i AL TR
U AT F oo il tm bt W [



Appendix 90

alternative remedial structure.” Enriquez-Perdomo,

54 F.4th at 868 (quoting Egbert, 596 at 493).

Defendant Bishop contends that the plaintiffs cannot
satisfy either step of the analysis. He argues, among
other things, that the plaintiffs’ claim arises in a
“new context” because the circumstances of the
search varied in signiﬁcant ways from Bivens where
(1) therel was a vahd search warrant that authorrzed
the search of Dr Pompy’s horrle, (2) defendant
Bisho;j did not héndeuff Dr. Pdiinl))'y‘,‘ search his
person, or arrest him or his ;fam'ily members (as
océurred 1n.Bzvens) andthedefendantcould not
have arrested Dr Pompy anyway since DEA
diversion ofﬁcers have no arrest authonty, and (3)
Bishop is not a “quy‘cdmmiSsidxiéd law enforcement
Sificnr sin il il Rt B Y Yrere
i 'agents of the Federal Enreau of Narcotics (the
predecessor agency to the DEA). Addreseing the

vy ) T ; | 2 e o L . 1 Vol e
= A S0 S PR TRENED Rall ohuTosd e S W
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second step, Bishop argues that extension of

the Bivens remedy in this instance is barred because
the plaintiff had several avenues for “alternative
remedies” including (a) filing a pretrial motion to
suppress evidence in his federal criminal case, (b)
moving to compel a return of property under Federal
Rule of Criminal Procedure 41(g), (c) filing an action
for damages under 31 U.S.C. § 3724(a), which
prowdes for damages up to $50 000 for an m]ury or
loss of property caused by an employee of the
Department of Jnstice, and @ pursuiné a éﬁevance

thfaugh‘ the DOJ's internal fgrievaneé procedure.

N . 1 " “‘ N
. "”*’ 17 4 Kra ikl

The plamtlﬁ's charactenze Fourth Amendment claim

o i L i g gy = TS N

d.lfferently in an effort to br1ng 1t

i \ i} 1 1
w1th1n Bzvenss scope. They say that that theu'
second amended (and proposed tthd amended)

complamt concedes that state pohce ofﬁcers entered

the home and conducted a search under a warraut
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issued by a state magistrate. He says, however, that
after those officers left the premises, defendant
Bishop reentered the home without a warrant,
conducted his own separate search, and then seized
items. The plaintiffs say that these are the same
facts found in Bivens where federal officers entered a
home and searched and seized without a warrant,
and thevs is, therefore no néed to engage in any
a'rialysié‘ of whether this case pfeéénté a “new
edhte:tt,” The i)lamt]ffsmte a hthny of decisions
whieks éiktension of the Bivesis temedy whs réjected.
arguiné that; unhke ma]l thoee Eases, the -
dietinctibns‘iln'\this“eaée are trivial hr illusory and do’
Ho ROt This case apart in any meaningful way from

being on all fours with Bivens.

B1shop has the better arg‘ument he has

;Zu. L.i‘ . it ‘.l;v, (i

demonstrated both that the claim of an unlawful

el 9 & i II\J‘. [ “'. i v"‘\!.‘;' l»nf.‘,." :."-2.15\, L ‘ Wiy A

search alleged in th1s case 1mphcates a “new contex
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under Bivens, and that the applicable “special
factors” counsel against extending the Bivens remedy

to this new species of claim.
1. New Context

In its recent decision in Cain v. Rinehart, No. 22-
1893, 2023 WL 6439438 (6th Cir. July 25, 2023), the
Sixth Circuit reaffirmed the principle that “the
existence of a warrant” authorizing entry to the -,
home suffices to distinguish a case from Bivens and
1:,0 place it withljn a “new context.” Cain, 2023 WL

6439438, at *3. In that case, federal officers entered

& homeé to Cxomits ma Arteat e ant. Thej} did not
have a Siéafch;lvsfﬁffélhf éﬁfhoﬁiihé home ‘eni:r_s'rﬂ.';3 But
tho srrest wastant, the osiirt said. put'the dlatin in a
S oot “Kitfloiigh tho task force mbmbars did
not have a search ;warrant for the Giaétbﬂbﬁf}lf o
ﬁ&ﬂféés, ‘the arrest warrant fofiMathié; Who they
believed résided there, gave them limited authority

YT



Appendix 94

to enter the home. Indeed, courts in several recent
cases have found that the existence of a warrant
creates a new context for Bivens purposes.” Id., at *3
(collecting cases) (emphasis added). “[Cllaims
challenging warrantless searches are meaningfully
different from claims concerning searches and
seizures conducted pursuant to a warrant because
they Smplicatel] distinct Fourth Amendment
guarantee[s]’ and are ‘governed by different legal
standards.” Ibid. (quoting Annappareddy v. 'Pésc'aJé,

996 .34 120, 135 (46 Cir. 021, '

The cause of action in this case occupies a grey zone
: TR o i Wil [t PO . :“‘

g Sy e . B Fed
T EW el N LYEREL S0 R RS AR PESARRPRENED (BT APt

between searches of a residence conducted pursuant

ad | P AT o s e [REER & SR R Ii‘ " ._‘
to a search warrant issued by a judicial officer and

searches conducted entirely without such

Vo et TN A alie ' | TR I 10 ¢ N l

authorization. It is undisputed here that a state

magistrate issued a search warrant for the search of

, : b i AT ;
el z DI R B PO I RNt L e =

Dr. Pompy’s home. Dr. Pompy does not dispute the
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existence of that warrant, and he has not challenged
the execution of it by other task force officers.
Instead, he takes pains in his opposition to
distinguish his cause of action, arguing that the only
allegedly unlawful conduct by defendant Bishop
occurred when Bishop “reentered” the home after the
search team had completed its canvas of the
premises. The second aménded complaint alleges”
that the warrant team was Breééht from 10:00 a.m.
to 12:00 noon ;)n' Septembe'} 26, 2016. Second Am.
Compl. ] 229, ECF No. 146, PageID.2354. The team
“searched and renllove](i property Ifrom the home,” and
then “sééﬁi}edh the hittio whon léaviﬁé fo bfeveﬁt
uhaﬁthdﬁzed’entry.” I'd.::ﬁ[ 2}30 Accordmgto the
ébmﬁlaiht; izY‘ALia.tér that ‘éam'eiday, after the faiﬁ team
finished the search, secuired Dr. Pompy’s home and
168, Bishiop entered DY, Paimy’s horie WitkBRtaS
additional search warrant.” Id. { 231, Other than

T e RN T TR Ry
G| LT LAt ek st BTLLL
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those sparse facts, no circumstances are alleged in
the complaint pertaining to the scope of the search,
whether the search was incomplete in any way when
the warrant team departed, or how long after the
“conclusion” of the search defendant Bishop’s
“reentry” occurred. None of those details were added

to the proposed third amended complaint, either.

b

The question in such circumstances is whether the

e w1 o B T T -
3 LY e apf IR ¢ }
] N "

“reentry” of the home constituted a reasonable
contlnuatlon of the or1g1na1 search wh1ch is an
1nqu1ry governed by a dec1dedly d1st1nct framework

BB B \.yw.‘.f‘f n.:".,.w...

of analysus compared with the seizure that occurred

in Bzrens, where there' was no ”warrant to enter the
res1dence ‘Most of the federal courts“of appeals to
have considered the question, including the S1xth
Clrcult have held that a s1ngle search warrant may
authorize rziore than hhe entz:y into thje% ﬁrém*iées

identified in tﬁé”v&amnt;‘ 'as:ioﬂg*&as the second entry

AT NI DN TR T M PR 1 € T P ; Vo
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is a reasonable continuation of the original
search.” United States v. Keszthelyi, 308 F.3d 557,
568 (6th Cir. 2002) (collecting cases) (emphasis
added). Subsequent decisions have shed some
additional light on the hazy interregnum between
the continuation of a valid warranted search and a

subsequent unauthorized warrantless entry.

One such case was Umted States V. Bowlmg, 351
F 2d 236 (6th C]l‘ 1965) d.lscussed by the court of
appeals in Kesztbe]yz ln Bowimg', the pollce entered

the defendant’s home w1th a warrant to search for

s i 'f'.:;ii.

stolen bus1ness machmes. “During the search the

pohce 1dent1ﬁed a large number of machmes they

b ' ' ¥ 14 1 .
< f Sk ; : G AR it S DU AL L

suspected to have been stolen in the defendant’
basement. The poliCe recorded the serial numbers of
the‘mach.i'nes!,wleft the house without séiZing the

]

items, and checked the serial numbers overnight.

: dd s o b e ety B 1 Lr e H g
Upon discovering that the serial numbers matched
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those of the stolen goods, the police returned the next
day and seized the machines.” Bowling, 351 F.3d at
241. The court of appeals held that the search
warrant authorized the second entry. Zbid, Bowling
stands for the rule that a reentry on the following
day may be authorized as a reasonable continuation
of the saarch, if agents had a reason to pause and
résume the search at that latér time. “Bowling,
however, does not permit the police unlimited access
%6 ths premlses ”’:vii;ienti".}ﬁted m a v;a:ﬁ'an't throughout
the life of the warrant,” and “[;:]ourts have ﬂing
i‘ééogniaéd!ﬂié}daﬁgera of official abuse tflat inhere
in such a rule” Keszthelyi, 308 F.3d at568 ' '~
(quoting Bowling, 351 F.3d at 541, At the
leaét, B&Wlmg:estabiiSHéé that aiséar(ﬁh “later the
same da?"reasonably could be viewed as a

continuation of the original warranted search.
s T iy

N
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“[A] search conducted pursuant to a lawful warrant
may last as long, and be as thorough, as reasonably
necessary to fully execute the warrant. Thus, law
enforcement agents generally may continue to search
the premises described in the warrant until they are
satisfied ‘that all available evidence has been located.
Once the ekecution of a warrant is complete,
heWever; V'the authority pcdnferred by the warrant
terminates.” Kesztbé]_yr; 308 F.3d at 571. The
complatit hisrs doos nat Blle R i Bicts
bearing on the duration of conduct of the search, éi'hfi
the facts a]leged do not negate the poss1h1]1ty that a’ .
two “hour entry was not suﬁment for the defendant
and other agents to be satisfied that thelr ]Ob in
executmg the warrant fully was cencluded In -
Keszthe1y1, the S].Xth Clrcmt found that reentry of a
home on the day fo]lowmg a warrant executmn was

[

o a reesenable continuation b“ecause' testimony
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affirmatively showed that the searching officers had
no reason to believe that the search had not been
fully completed when it was concluded after the
initial entry; one officer admitted that the team could
have stayed longer, that the search was “thorough,”
and that a drug detecting dog had been called in to
eid ‘human searchers; and the search resulted in the
séizure of 8 wide range of 1tems1nc1ud1ng 'doc'uznents,
electronics equiprnent, someé of which may have been
only tangentially related to the criminal =~
charges. Kesétfbé]jd,i 308 F3dat571 Nd such |
Hitinciive fasts ave 'méged hérej t;,- ostablish that "
reentry of the home “ater the same day” constltuted
a separate warrantless search rather thana .

feasohaﬁ’lé continuation of the ongmal !séareh;

To de01de the present motlon The Court need not

determlne the legallty of the second home entry
CL

based on the pleaded allegatlons It is enough for this

f’,l“
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inquiry to observe that, as the cases above illustrate,
the circumstances evoke a decidedly distinct frame of
analysis from the nakedly warrantless search that
was alleged in Bivens. Again, the Sixth Circuit held
in Cain that “the existence of a warrant creates a
new context for Bivens purposes.” Cain, 2023 WL
6439438, af *3. The existence of the warrant here

calls for a different analysis invoking distinct rules of
decision under the Fourth Amendment compared

with the situation in Bivens. That sets this case
apart and require‘"s‘ the Court toproceedto the second

step of the threshold inquiry.

Is there even a single “rational reason” to think that
Congress is better equipped to conduct a cost-benefit
analysis and decide that a damage remedy is

warranted in the context of this case? See Bgbert,

596 U.S, at 496. When considering this question, the
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Court must be mindful that it “may not fashion
a Bivens remedy if Congress already has provided, or
has authorized the Executive to provide, an

alternative remedial structure.” Id, at 493.

Here, the undisputed fact that the executive branch
has set up pathways for “alternative remedies” for

the alleged constitutional violation establishes that
extens1on of the Blvens remedy is not warranted In
Cain, the Slxth Clrcult acknowledged that the -

[
=R

authonty of executlve branch Inspectors General and
the emstence of | the AttorneyL éeneral’s authorlty to
settle personal 1nJury cla1ms under 31 U S C § 37 24
precluded the extensmn of the B1vens remedy to |
e 5 new crss of Actan i use i escesitn:
froe by exiplogecs of the Unitéd States Marchals
Serv1ce 2023 WL 6439438 at *4 (“Inspectors

General are authonzed to 1nvest1gate and report

R med b S e R g il
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employees and officials of the U.S. Marshal Service,
which may serve to deter misconduct. See 5a U.S.C.
§ 3. Although such alternative remedies do not allow
an outside individual to participate or seek judicial
review of the agency determination, Fgbert held that
s1m11ar prov131ons applicable to the U.S. Border
Patrol precluded a Bivens remedy. Egbert, 142 S. Ct.
at 1806. Further, the Attornej General ié'authorlz'Ed
under 31 U.S.C. § 3724 to setile certain claims for
perqonal 1nJury ‘death, or property damage caused by
a law enforcement officer employed by the ks
Department of Just1ce actlng mthm the scope of
employment and at least one circuit court of appeals

i

has found that tlus alternative remedy precluded
expansion of B1vens to a new context ”) (\'.:1tm,~gl Davis
V. Dotson,z No 2013123, ”2621 WL f5“353‘099, at *2
(11¢h Cir. Nov. 17, 2021). Bishop asserts — and the

plaintiff does not dispute — that similar pathways
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for alternative remedies are applicable to Bishop’s
conduct in this case. The directive of Egbert here is
plain: “So long as Congress or the Executive has
created a remedial process that it finds sufficient to
secure an adequate level of deterrence, the courts
qannot secppd-guess that calibration by

%e &€

sﬁpeﬁmpbsing a Bivens remedy”; “[t]hat is true even
e COUL: iﬁdependeﬁtly concludes that the |
Gbx}ernrﬁéﬁé;é procedures are ‘not a8 clfostive 4 oi
individual damages remedy.” Egbert, 506 U.S. at
498 (quoting Bush, 462 U.S. at 372). Just as in

Egbert and Cain, extension of the Bivens remedy is

! L aeketitel i bz Ty
not justified here. '
g imetie W DB R (2 L NN Didke ;, 7 e 13 g R
C..Proposed Trespass Claim
i T S W 1w bl S P AW W B

In his proposed third amended complaint, the .
plaintiffs seek to tack onto their pleadings a state
law claim of trespass against defendant Bishop as an

alternative theory of recovery for the same allegedly
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warrantless search on which their Bivens claim is
based. Several obstacles hinder that endeavor. For
one, common law tort suits against federal officers
categorically are barred unless properly brought
against the United States under the Federal Tort
Claims Act. The Supreme Court explained that in
reepoﬁse te its “recognition] of the continuing
viability of state-law tort uits against federal
officials [in] Westfall v. Erwin, 484 U.S. 202 (1988), .
... Congress passed the so-callsd Westfall Act,
formally the Federal E‘:mbloye"eé Liabiiity Reférm and
Tort Compensation Act of 1988, 28 U.S.C. § 2675.
That Act makes the Federel TortClalmsAct (FTCA)
‘the exclusive remedy for most claims against
Government employees arlsmg out of their official
conduct”’ Hernandez V.JMesa,' —'EU.iS.T'—, 14OS Ct |
735, 748 (2020) (quoting Hui v. Castaneds, 559 U.S.

799, 806 (2010)). “In the Westfall Act, Congress
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provided for absolute immunity from common law
tort suits for federal employees acting within the
scope of their employment.” Laible v. Lanter, 91
F.4th 438, 448 (6th Cir. 2024) (citing 28 U.S.C. §
2679(b)(1)). It is undisputed that Bishop was acting
within the scope of his employment as a federal
officer, anci no claim under the FTCA has been
pleaded, x‘t’or Hae the United Stat'éé been namied as a
defendsit in thigt'seit.
The plamtl.ﬁ's contend that thls‘el;etacie can be

..... L BUAS e 4]
avo1ded under a theory articulated in a concurrmg

op1n10n in Bucl:anan v. Barr 71 F 4th 1003 (D C

‘h’ 4 v)[

Clr 2023) 1n wh1ch Judge Wa]ker of the D C C].rcult

o

questmned whether the Westfall Act mlght perm1t

some common law sults in certam
ci.rcumstances. Id at 1017-18. Judge Walker
acknowledged that the Westfall Act declared that an

(R M

action under the Fedetal Tort Claims Act is the -
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exclusive remedy for redress of personal injury
claims based on “the negligent or wrongful act or
omission of any employee of the Government while
acting within the scope of his office or
employment.” Id. at 1016 (citing 28 U.S.C. §

267 9(b)(1)) But he says that the Act does not
preclude an action against a federal employee
“which is brought for a violation of thé"édﬁstitution
of the United States » Ibid. (cltmg 98'US.C. §
2679(b)(2)(A))

P Lo "‘, coa
i 'i, | L.,Z~'t|:w “’,'.‘lrl.»’ SR NN A I, F ’ = IV

How could a state tort actlon ﬁt that exceptlon" After

i i i A

all the ﬁrst sectmn of the Act pretty clearly covers

all actlons agamst government employees for injury

| i i : e %1 ,",,! RIS r T ST {.:‘

or property loss — whlch Would include all state law
o J I

el bk SRR ¥ 3 et : Y

tort clauns — and deems the remedy under that

SR W 1 | S FAE RS AN TR S R

statute “exclusive.” An action for trespass, as the
plaintiffs contemplate here, plainly is a state tort

claim. See Moher v. United States, 875 F. Supp. 2d
v ;
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739, 755, 2012 WL 2089849 (W.D. Mich. 2012)
(citing Amoco Pipeline Co. v. Herman Drainage
Systems, Inc., 212 F. Supp. 2d 710, 720 (W.D. Mich.
2002); Giddings v. Rogalewski, 192 Mich. 319, 158
N.W. 951, 953 (1916)). And, as mentioned earlier,
Congress passed the Westfall Act to immunize
federal ofﬁcers from civil suits after the Supreme
Cotirt héld thettort claims a'g"lairist‘vfedere.’l' officials
could be brought under state law. Hernandes140 S

Ct. at 748; Laible, 91 F.4th at 448 (01t1ng 28 U.S. d §

" el Lo g |
g iy | Sl gt Y o ;' hy - o ;-\ ‘J ‘s }
e A5 8 al‘ﬁ .l{' MCEE i (R P )

2679(b)(1))

- \ .
' ,!\ I“I‘ :,.1.“ ;‘-,‘ :‘~ ! ‘,- v & . i ,‘J,wu

But dJd udge Walker suggests that the exceptlon in

l

subsectlon 267 9(b)(2)(A) “may a]low state tort su1ts

‘brought for const1tut10na1 v101at10ns to
S

proceed o Bucbanan, 71 F 4th at 10 16 He reasons

| e R - S “V'.'.‘.‘,u ! J.— I A 0

that “loln a broad readmg of the exception, a suit
m1ght count as ‘brought for a violation of the

Constltutlon if its purpose is to remedy a

[ I A0S T i Bk A ]
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constitutional violation. For instance, a state
trespass suit could proceed if its goal was to remedy
an unconstitutional search.” Jbid. Parsing the
language, Judge Walker finds a difference between
suits “brought for” a violation of the Constitution and

suits “arising under” the Constitution. /d. at 1017.

As far as the Court can determine, that reasoning

AFhG

has not caught on elsewhere That may be because,
. l alialt J

as Judge Walker suggested a state tort act1on does

not arlse under’ the Constltutlon or federal law

\,i‘

Unless the part1es are d1verse, the plalntlffs could

l

not br1ng that cla1m in federal court s1nce federa.l
lavr wou.ld not create the cause of actron; | o

see American Well Works Co. v. Layne & Bowler Co.,
241 U.S. 257, 260 (1916) = the plamtl.ﬁ’s right to
rehef would not necessarlly depend on resolution of a
substantial question of faderal law, sée Franchise
Tax Bd, v. Constr. Laborers Vacation Tr., 463U.S. 1,

A
e
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27-28 (1983); Thornton v. Sw. Detroit Hosp., 895
F.2d 1131, 1133 (6th Cir. 1990). Bishop likely would
raise the defense of justification by arguing that he
had a valid search warrant to enter the house, but
complaints that anticipate federal defense are not
sufficient to establish “arising under”

jurisdiction. Taylor v. Anderson, 234 U.S. 74 (1914).
Any such i Wil B B Bans tih“d foderal”
éou'rthéiise; That gfatel']jll'felfj would I;ef'al]i any state:‘ "
tort claim that was “pbrought for” a Cons.titutlijoha.il.: .
V101at10n where the Constltutlondoes not provide

Ly € e :

By el o gy g i Srgben ol S e
relief or create the cause of action itself.

J udge Walker candldly acknowledged th1s dlfﬁculty.

i ST L
He allowed that hlS readmg of the statutory

.!v . T

exceptlon may be “too broad ” Bucbanan, 71 F 4th at
{ .‘!‘-,; ot o (3 Dok I = R

10 16 But he ma1nta.1ned that even “[oln a narrower

readlng, a su1t mlght count as ‘brought for a violation

LT TR TN = ot R, . Co i L

of the Constltutlon if a const1tut1ona1 v101at1on 18
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part of the plaintiff’s cause of action.” Ibid. He
hastened to add, though that such a “reading would
preclude most state tort suits — a constitutional
violation is not part of a trespass action, for example

..” Ibid. And that is what we have here.

As for the trespass claim itself as stated in the
proposed thlrd amended complamt under Mlch1gan
law, “[t]here must be an 1ntent by the defendant to.
trespass, and “[t]he trespasser must 1ntend to:enter
or 1ntrude on the plamtlﬂ’s land or rea.l property B
w1thout authorlzatlon to do 80.” Mo]zer 875 F. Supp
2d at 755 (c1t1ng Amoco Plpelme, 212 F. Supp 2d at
720, Terlecki v. S’tewart 278 Mlch App 644 754
N.W.2d 899 (Mich. Ct. App. 2008)). The facts alleged
here suggest that at most Blshop may have erred in
construlng the temporal scope of the authorlzatlon J"'
granted by the search warrant, ‘o facts at all have

been alleged su‘gj‘gf't‘é‘si:in,i_},i‘'t]:iat3 ﬁishop knew that the"
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reentry of the home was not authorized by the
warrant in the first instance, and it is undisputed
(and expressly alleged) that his entry was premised
in the first instance on the authority of that warrant.
Moreover, for reasons discussed below, the search
warrant tlrat authorized the entry was issued based
on.‘a ‘sufﬁeient showing of probable cause, so there is
no basis for any inference that Bishop should have
Enown that the entry whs premised on aa invalid
warrant.

’. : ki -r,_:,‘ 5 0l

The proposed trespass c1a1m aga.lnst B1shop Would be

futﬂe The pleaded clalms agamst h1m are fatally '1

Tt
i

ﬂawed B1shop 8 mot1on to dlsm1ss w111 be granted

Y|, ¥ "\'y."{”i.:“ N l J'. H S % v ol

and the motlon to amend to add the trespass cla.lm
wi]l be denied.

I1I. Defendant Moore’s Motion to Dismiss
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Defendant Marc Moore argues that the plaintiffs’
claims for violations of RICO and the Fourth
Amendment, civil conspiracy, and tortious
interference with a business expectancy must be
dismissed because the pleaded facts do not support
any of thoee causes of action. Moore also contends
that the heihtroduction of Interventional Pain
Mahégemeht Associates as a plaintiff is ”probierhotic
b'eoahseg the statuteof ' hm1tatlone barsthe oljaims
pleaded on behslf of that entity. The plaintiffs
contend that the riew dlaims by TPMA telate back to
the original filing date (when IPMA was still a part
of the case), see Fed. B, Civ. P. 15()(1)(B), and on
that basis the seoond: amended oomlj’)llejn.tt‘véif‘ae filed

timely.
R ” % Bk if?(.'f"'i ¥R i e

The Court assumes w1thout dec1d1ng that the

plaintiffs are correct on this point However there

iy “AL 1 i‘:‘»:-iv" ‘ki“ " 'I ‘J !‘."J ok u'

are problems w1th the ments of all the plamtlffs

L OB l'\ AU 1 l1 Gom T ipele
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pleaded claims, considering both the second amended
complaint and the proposed third amended

complaint.
A.RICO

The plaintiffs allege that the defendants engaged in

* an unlawful civil conspiracy actionable under the
Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U.S.C. §§ 1961 et seq, “Enacted in 1970,
the [RICO] Act prohibits one from engaging in ‘a
pattgm ;of racketeering activity’ in connection with
‘any énterprise’ whose activities affect interstate
éo'mméféé.“”x C‘Groﬁi Mc;hzgau, LLC' V. LT Lender, LLC,
50 F.4th 587, 593 (6th Cir. 2022) (citing 18 U.S.C. §
.1‘9‘6“2(:&)): “Bréhking tiown f:iiﬁsé i‘é:faittiff'ory; et F st
cotnpotients ints coainablé pisces; the statute
deﬁnes a‘f)attern 'o|f f&ékéféef!iﬁé détivit}i’ as ‘at least
two acts of récl‘:keteerin‘g‘ activit&’ that 6Ccuf within

ten'years of one ancther.” Ibid, (quoting 18 U.S.C. §

‘, {|,:1" 11“"I."' "J;“,'
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1961(5)). “Racketeering activity’ means any of a set
of specified state and federal crimes set forth in §

1961(1).” Ibid.

Although the RICO act is primarily a criminal
statute, its prohibitions may be enforced civilly. “For
parties seeking civil remedies, RICO creates a
private cause of action® ‘Any person injured in his

' ST P ey g it e Gl Al PPRLCTR
' it j "

busineéé or property by reason of a violation of |
section 1962’ may sue for treble damages and
attomey’s fees.” Ibid. (quoting 18 U.S.C. § 1964(c)).
“Drawmg ﬁ‘dm this textual 'Backdrbﬁ, then, to state a
civil RICO claim, a plaintiff must allege (1) two of
more predicate récketééﬁﬂg offenses, (2) the
éﬁsﬁéncé of an‘;ﬁterpi:iQZ' affecting inféfétéfé H
édmméfée;"(i’:) & connection between the fﬁckefeering
bffeﬂSEsLé.n& the enterprise, and(4) injury by reason

of the above” Tbid,  *
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Because “proximate causation is an element of a
RICO plaintiff’s cause of action,” the plaintiffs also
must demonstrate “a proximate connection between
its injury and the defendant’s conduct for purposes of
pleading and proving a viable RICO claim.” Grow
Mc]uga.n, 50 F.4th at 593 (citing Anza v. Ideal Steel
Suppl} C’ozp ., 547 U.S. 451, 457 (2006); Lerner v.
Fleet Bank, N.A., 318 F.3d 113 129 (2d Cir. 2003)
abrogated on other g'rounds by Lexmark Int’] v.
Static Control Components, Inc,, 572 U.S. 118, 127
(2014)). “Section 1964(c)s causation standard — that
t}lle pla1nt1ﬂ' suffer 1n]ury ‘byLréason of’ the

o,

this statutory reqmrement, a plalntlff, We have
'1":é<7':e"nt1y5 réafﬁrﬁled, must show ‘that the déféhdéﬁt’s
vidlation was both a factual tihd ﬁroﬁnihté cause of
his thjury™ Jd at 594 (quotitg Gen. Motors, LLC v.

FCA'US, LLC. 44 F.4th 548, 559 (6th Cir. 2022)).
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“And proximate cause, as an aspect of RICO’s ‘by
reason of standard, has been understood to require a
RICO plaintiff to show that the defendant’s
racketeering offense ‘led directly to the plaintiff’s
injuries.” Ibid. (quoting Anza, 547 U.S. at 461). “In
that way, RICO’s directness requirement elevates a
piaintiﬂ’s burden by requiring more than a showing
of mere fexi'es'é.eabi]ity", the crux of commonlaw -
causation principles.” Ibid. (01t1ng Peﬂjf JV Am.
Tobacco Co Inc 324 F3d 8)15 850 (6th Cu‘ 2003)
(“Though foreseeablhty is an element of the
proxlmate canse analys1s 1t is distinct from the w
iéquire’xiieﬁt of a direct injilrsf’")‘.);: Destano v. Warner-
Lambert C’o 326 F.3d 339, 348 (2d Cir. 2003) (“In -
fact, the proxlmate cause reqmrements of RICO [alre
more étﬁngent than tholse of most states. ";))- “The
concept ig ﬂemble but ‘the causal link between the

1nJury and the conduct may be too weak to constitute
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proximate cause [if] it is insubstantial,
unforeseeable, speculative, or illogical, or because of
intervening causes.” Collier v. LoGiudice, 818 F.
App’x 506, 511 (6th Cir. 2020) (quoting Zrollinger v.

Tyson Foods, Inc., 370 F.3d 602, 614 (6th Cir. 2004)).

“Mail and wire fraud qualify as predicate acts under
18 U S. C § 1961 ” Calbez', 818 F Appx at 511 n.1
(01t1ng 18 U S C 1961(1) enurneratlng 18 U.S.C. §
1341 (mall fraud) and 18 U‘S‘ C § 1343 (wu'e fraud)
as racketeenng act1v1ty) V1olat10ns of the Federal

Identlty Theft Act 18 U S C § 1028 also are “

enumerated as RICO predmate offenses

1. Ex1stence of an “Enterprlse

RICO prohibits “racketeering activity” in connection
with an “enterprise” whose act1v1t1es affect interstate
commerce. “ITlhe term ‘enterprise’ denotes any legal

entity, such as a corporation, or ‘any union or group
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of individuals associated in fact although not a legal
entity.” Grow Michigan, 50 F.4th at 593 (quoting 18
U.S.C. § 1961(4)). In this case, the plaintiffs contend
that defendant Blue Cross Blue Shield, through the
person of its employee James Howell, and the
MANTIS task force, under the direction of defendant
Deteetive Lieutenant Marc Moore, formed an
“association-in-fact” enterprise with the purpose of
appropristing the assots 6f logitimate physicians

through bogus prosecutions resulting in asset
forfeitures and restitution.
: i Il ' ¢ } "L e “jfi T | w L “ |‘L'L.:‘
“From the terms of RICO it 1s apparent that an

assoclatlon-m-faet ‘enterprlse must have at least
three struetlrrel features a purpose relet1ehsh1ps
among those assoc1ated w1th the enterpr;se, [and
longev1ty\ sufhe1ent to‘ permlt tthese asso‘crates te
phrsue the enterpnse s purpese. As we‘ sucernctly put

ot 'Y |

it in United States v. Turkette, 452 U.S. 576 (1981),
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an association-in-fact enterprise is ‘a group of
persons associated together for a common purpose of
engaging in a course of conduct.” Boyle v. United
States, 556 U.S. 938, 946 (2009) (quoting 452 U.S. at
583). “An association-in-fact enterprise can be proven
by shoyving 1) that the associated persons formed an
ongoihg orgenization, formal or informal; 2) that
they functioned as a continuing unit; and 8) that the
organization was sepirate from the pattern of
racketeering activity in whichit ~ =
engaged” Van.DeaneckV :bdzrnmonPoiut.Mortg. a
Co., 210 F.3d 696, 699 (6th Cir. 2000), abfbg‘atéa
on otber grounds by Bridge v. Phoenix Bond &

Indem; Co.. 553 U.S. 639 (2008).

The dlfﬁculty for the plamtlﬁ's is that they have not

alleged any spec1ﬁc facts demonstratlng that the

assomatmn between the named defendants had any



