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Appendix 2

APPENDIX A - DENY the petition for rehearing

(SIXTH CIRCUIT 06/27/2025.

No. 24-1249 UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT LESLY
POMPY, President, Interventional Pain

Management Associates, P.C., Petitioner-Appellant,

V. O R D E R FIRST MERCHANTS BANK, fka

! I o fr \ !.. 1 |.,.r.. i \)\,I o
Monroe Bank & Trust Defendant and MARC
ETES S I O I ORI S R TR

MOORE Lt., MANTIS; BRIAN BISHOP, Agent,
Diversion Investigator, DEA; BLUE CROSS BLUE
SHIELD OF MICHIGAN, Defendants-Appellecs. )
Before: SUHRHEINKICH, BATCHELDER, and

e
iy TR

LARSEN, ‘é‘i‘icui%“ .':rﬁdgé's Dr.Lesly Pompy,

i, 1 |. ;
proceedmg pro se, has ﬁled a pet1t10n for rehearlng of

this cotrt’s order of May 23, 2025, affirming the
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district court’s order dismissing his action filed under
the Racketeer Influenced and Corrupt Organizations
Act, 18 U.S.C. §§ 1961-19.68; Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403
U.S. 388 (1971); 42 U.S.C. § 1983; other federal
statutes; and state law. Upon consideration, this
;)%a:r;el cencludes that it did not misapprehend or
overlook : any pomt of law or fact when it 1ssued its
order See Fed. R App P. 40(b)(1)(A) Case 24 -1249
Docunient: 26-1 Filed: 06/37/2025 Page' 4 (@ of 5) No.
241249 - 3 - We therefore DENY the petition for
rehearing. ENTERED BY ORDER OF THE COURT
KellyL Stel;hens, &le'rk!i’owered byTC]E"DF o
(www. tcpdf org) Case 24 124§ Documen’t 26-2 Filed:
06/27/2025 Page: 1 (3 of 3) Unlted States Court of
Appeals for the Sixth Circritt U.S. Mail Notice'of

Sl e A | e et B coner G 0 A e
bocket Activity The fo]lowmg transaction was filed

L l|‘ . .
on 06/27/2025 Case Name Lesly t’ompyv Fu'
7Y RLE AR 7 PRI S B3 DT AT oy W8 I LA
EF T R SR [ (e & e b LEE L
| Il
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Merchants Bank, et al Case Number: 24-1249 Docket
Text: ORDER filed: We DENY the petition for panel
rehearing [7363277-2]. Richard F. Suhrheinrich,
Circuit Judge; Alice M. Batchelder, Circuit Judge
and Joan L. Larsen, Circuit Judge. The following
documents(s) are associated with this transaction:

Document Descriptioni Order Notice will be sent to:

......

b
48162 A copy of thlS not1ce w111 be 1ssued to Ms

Kyla L Barrahco Mr Brhdley H. Dﬁr]iing Mr. jilPilil]ip

[\l

J DeRoswr Ms K1n1k_1a D Ess:x Mr Scott R Knapp

AL s e e At e w1 o v b, e Vel s sy
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APPENDIX B - Eastern District of Michigan

affirmed by SIXTH CIRCUIT 06/27/2025
plaset TroiEn R

Case: 24-I1249 Document: 23-1 Filed: 05/23/2025
Page: 1 (1 of 19) NOT RECOMMENDED FOR
PUBLICATION No. 24-1249 UNITED STATES
COURT OF APPEALS FOR THE SIXTH CIRCUIT
LESLY POMPY Pres1dent Interventlonal Pa1n

R T I T i’ !,‘:4 e

Management Assomates, P.C., Plalntlff Appe]lant V.

FIRST MERCHANTS BANIK ﬂ;a Monroe Bank &
Trust, Defendant. ON APPEAL FROM THE
UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF MICHIGAN ahd MARC
L

06T AR e T i B G LT
MOORE, Lt., MANTIS; BRIAN BISHOP, Agent,
Diversion Tnvestigator. DEA; BLUE CROSS BLUE
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SHIELD OF MICHIGAN, Defendants-Appellees. O
R D E R Before: SUHRHEINRICH, BATCHELDER,
and LARSEN, Circuit J udge§. Dr. Lesly Pompy,
proceeding pro se, appeals the district court’s
judgment dismissing his action filed under the
Racketeer Influenced and Corrupt Organizations Act
(RICO) 18 U.S.C. §§ 1961-1968; Bivens v. Six
Unknown Named Agents of Federal Bureau of
Ko o e B 0 il
other federal statutes; and state law. This cade has
hoon reftred o' phhel'of thé court that, upon
examination, tmanimously agrees that oral
argument is not nesded. Ses Fed. R. App. P 34(a). As
23'1 Filed: 05/23/2025 Page: 2 (2 of 16) No. 24-1249 -
5" Pompys Allsgations Pompy, a physiciah board-
S e pat s ket eaisheas, s 1

a‘ddmtlonmanagemenlc, é:s;taﬁjiéhéi(i aﬁdléﬂérail:ed

Lall .z
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Interventional Pain Management Associates, P.C.
(IPMA) in Monroe, Michigan. In November 2015,
Blue Cross Blue Shield of Michigan (BCBSM)
allegedly began conspiring with Michigan State
Police Detective Lieutenant Marc Moore, the officer

in charge of the Monroe Area Narcotics Team
AERILI G

Investigative Services (MANTIS), a multi-
Junsdlctlonal drug task force team to obtam the
assets ot' Pompy and IPMA under the gulse of
‘i"estituti;dn’ to BCB“SM\ and }‘assetilferfei\tme’h t!hat
Moorewcould tout for career advancement Aceerding
to Pompy, BCBSM sought “to (a) unlawfully recover
medmal expenses nghtly pa1d to doct0rs .il'or services
rendered, and (b) wrongfu]ly deter other doctors from
semnéj")atlents or prescnblng med:lcatlons that are
t00 expenswe » For these purposes, “BCBSM and
Moore began a LJi(:nmi: mvest1gat10n 1nto Dr. Pompy’s
Drescription of dontroiled substinoss; troatincab and’

s X . Ul Rl U iR 115 0 W Ve RN P 0 1) PR I
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testing methods, and billing practices.” In January
2016, BCBSM sent employee James Howell to IPMA
to pose as a patient named “James Stewart” to
investigate Pompy’s prescription and billing
practices. BCBSM provided Howell with a fake
Michigan driver’s license, a fake BCBSM insurance
;:;ra anda fabricated referral from Dr. J. Alan
Robertson, a BCBSM phys1c1an After a few s
appemtrnenté, Pompy began prescrlbmg ccl)ntrolied 5
substances for HowellHo'well 1n turn gave the pain
medlcatren 1"30 Lieutenant Moore With Moore’s
knowledge, BCBSM aﬂegedly “prov1ded matenally
false mlsleadmg, and/or 1nc0mp1ete 1nformat1on ’ to
Monroe County Shenffs Oﬂice Detectlve Robert
Blalr also ass1gned to MANTIS to prepare afﬂdawts
for search watrant applications. On 'Se’p'témbéf' 51:
Monroe County Maglstrate Tina Todd 1ssued all

warrant for the search and seizure of Pompy s and



Appendix 9

IPMA’s financial information at MBT Financial
Corp., doing business as Monroe Bank and Trust
(MBT). On September 23, Magistrate Jessica Chaffin
issued a warrant for the search and seizure of
Pompy’s and IPMA’s business records and Pompy’s
home and place of business. These warrants were
e:lceeulte}d ‘jon September 26 by MANTIS members that
included Case: 24-1249 Document: 23-1 Flled |

Is
(gl

05/23/2025 Page: 8 (3 of 10) No. 24:1946- 3 - '~

Lieutenant Moere Detectlve Blau' and DEA Tazlz‘.k" .
Force Ofﬁcer Shawn Kotsch Pompy was not
ﬁei'mi‘tte& 'te Ieave:or call his Eatto:i‘riley dliring the .
eearch of h1s ofﬁce DEA Dlversmn Inveetlgatdr )
Brian Bishop did ndt participate in MANTIS's search
e'f LPOIﬁb'y"’e'ho‘m.e Jthat‘ merning ” He instead eﬁtered
the home later that (iay “Wlthout an a&dltmnal

eearch Warrant searched Pompy’s belongmgs

sl
mthout lus consent and selzed ‘property Pompy
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was not home at the time. On September 27,
Magistrate Chaffin issued a new warrant, based on
Detective Blair’s affidavit, for the search and seizure
of financial accounts at MBT. On September 28,
Judge Jack Vitale issued warrants for the search and
selzure of accounts at M3CU, E*Trade, and Merrill
Lynch in Mlchlgan New Jersey, and Florida. And on
August 15, 2017, Blair faxed to IPatientCare a
Soateh watrant Ty raedioal rasaeds For ’Pon'iby’s”
f)aﬁlents, lBlaa' aliegedly iater admitted that the
warrant was fake News feperﬁer Ray "K1sonas
subsequen'tly publlshed artlcles that allegedly |
contamed false 1nformat10n regardmg Pompy and hlS
ined.lcai p#acil,{ce As a result of the 1nvest1gat1on the
M1ch1gan Bureau of Professmnal Llcensmg (BPL)
1ssued a summary suspenslon of Pompy 8 medmal
Tiostse, and a foderal graid juty Iadicted Peripy on

charges related to distribution of controlled
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substances and health care fraud. Original
Complaint In 2019, before -Pompy’ s criminal trial
occurred, he and IPMA filed a lengthy pro se
complaint against MBT, its employees, and
numerous others connected to the criminal
investigat%on. The district court dismissed IPMA
b(;cause a; corporate entity may not proceed pro se. In
2020, a maglstra'te Juﬁée recommehded digmissing
with prejudice Pompy's state law claim under
Michigan Compiled Laws § 487.61 against the MBT
aefeir;aants; d1s1mss1ng without ﬁrejﬂdicé :fi'xe
rotaainder of the clatims for faifure to coraply with
Faderal Rule of Civil Procedure 8, and granting
Pompy leave to file an amended complaint. No one
Setad SRS SR, S s s e
mag1§trate Judge’s reportandrecor‘nmendatlon Case:
24f249D5cument %315-‘:1"5@3&%5!?3/262‘5 Pageii'li (4

6 f19) NO 2 4.;4 12 49 g 4 J F]rst Amended ICo;:l:lpla.lnt In

SR T MR AR PR A OTTE O 2 R W e ] f‘f; voEn e e i ekl
pld g

S L P
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his pro se amended complaint, Pompy sued MBT and
MBT employees Susan Mehregan and Thomas Scott;
Monroe County ofﬁcials—Magistrate Todd,
Magistrate Chaffin, Judge Vitale, Officer Jon
LaSotta, and Detective Blair; state officials—
Lieutenant Moore and several BPL officials; federal
et'ﬁciais—Investigator Bishop and Officer Kotsch;
Blue Cross entities and employess—BCBSM, Blue
Crogs BIué Shielti of Michiéan Mutuai insﬁfanéé C<|)
(BCBSMMIC), Blue Cross Coinplete of Michigan,
Blue Grost C(I)L'nxgiete of &Vﬁclugan LL!é, ﬁdiv;ell, Dr.
BB B i e i ™
;ndlwduais, and repoilter K1sonas Pompy ra1eed a
11tany of cialms, assertlng, among other thmgs, clvﬂ
nghts v101at1ons neghgence, defamatlon false elalm,
imleachJ of contract, false arrest,falee nnpnsonment,
shd olktions o HICO SAd ol hakrat acte’ tie
hlue Cross defendants ‘the MBT defendants 1, 2

Fomale o v EAE AR A TR R SN I



Appendix 13

Kisonas, and the Monroe County defendants moved
to dismiss the complaint for. fallure to state a claim.
See Fed. R. Civ. P. 12(b)(6). The state and federal
defendants filed answers. Rulings on Motions by
Blue Cross Defendants, MBT Defendants, and
K1sonas MBT Defendants The magistrate judge
recommended dismissing all claims against the MBT
defendants with”;s}éj“ddieé. 'i"ﬁétofiimﬁfLéac}{?ﬁiﬂéy
Act 15 U.S. C § 6801 et seq does not permlt a o
prlvate cause of actlon and Pompy falled to state a
claim under the Right to Financial Privacy Act. 12
Usc § 3401, et seq., because he ‘did not a]lege that
Detectwe Blaul' was actmg on the beha]f of a federal
agehcy when obtalmng and eiecutihg the éearéﬂ“ i

aTianits g MBT records tasﬂy, i’ompy d.1d not e
sufﬁc1ently plead clalms aga.mst Mehregan and Scott
for gross neghgence and breach of fiduciary duty and

a claim agamst MB+ for a w;iolatio‘n’ of the’Michigan

[ “ i y ‘ ' s K i . . L g 4 P
G A iy W Gemsl B R A bop e sen Adiles ot laide LM L 280G i
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Consumer Protection Act, Michigan Compiled Laws §
445.908. Blue Cross Defendants and Kisonas As to
the Blue Cross defendants, the magistrate judge
found it “hard to dissent” from their argument that
the amended complaint, like the original one, failed
to comply with Rule 8. Case: 24-1249 Document: 23-1
F]led 05/2|3/2025 Page: 5 (5 of 19) No. 24-1249 - 5 -
Nonetheléss, the magistiate judge provided the
followmglanalysfs of Po}lrlpy’ s clalms ‘Under state
law, the defendants had statutory 1mmumty from
su1t as to clauns regardmg thelr work with law
eriforcetient in the investigation becatise Pompy did
not sufﬁmently allegé tlh(at the defen&ants pfowde(i
friformation that wes knowmgly false or with
rocklons distegard ag bo T bl sbe Hickt: Comp.
Laws § 500.4809(3). Although the defendatits were
not entitled to 1mmu'n1tyfor a]leged act1on‘syta‘ken

during their own investigation—using false
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identification, failing to submit claims to a peer
review process before starting an investigation into
Pompy’s billing, and evaluating his billing practices
as an anesthesiologist instead of as a pain
management doctor—these allegations did “not
readily point to a specific cause of action.” The
maglstrate judge further concluded that lack of
supplemental ]urlsdlctlon prov1ded cause to dismiss
a cla1m that BCBSM breached its prcv1der o
agreement w1th Pompy by fa111ng to give ‘him notice
of amendmentathatwouldhavg aﬂowed him to carry

t'l

less profesamnal 11ab111ty insurance. Pompy did' not

i | | i
state a v1able breach-of contract c1a1m perta.lmng to

DELURPUEE: L .}
the peer group used for 1 revenue companson in

HCBSMs investigation betsiise his allogations were
ambiguous. No "civ'ﬂ'righ'{é;él‘s;iﬂﬁ“v&ﬁs' stated under §

1983 due to Pompy’ 8 faﬂure to 1ndlcate the rlght

ailegedly v101ated Accordmg {0 the mag1strate ]udge
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a state-law claim that Howell, the BCBSM employee
who posed as a patient, committed abuse of process
by videotaping Pompy and his office was subject to
dismissal for failure to allege that Howell had
availed himself of a proper legal procedure for an
ulterior purpose. A claim that Howell committed
theft of sei;vices and property was not a civil cause of
action, and zla.lllegaij‘,ibhsjflif unaufhoﬁzed \ridéofalping §
did not alternatively state a claim for e 2t
Hoolls dstbion i assr it maalia 5™
b;étéétivé hlalrand c;lair'ni"o:fi overblﬁmg alsj,owere not
il causen oF actiont TS maaiecsate jadge '
concluded that Pompy’s mere listing of claims of
Mk O it d SR s it e
conspiracy, forgery, [and] bréach of Gontract” against
the Blue éfbss' ﬂéféﬁdaﬁté w'avs",iinadequat'é to giié.te
e N s T o n B S LY,
Pompy did not plead facts demonstrating that the

"
Y “ b B PP R SR R o VL T . '
Lol o st B i, 1HAE S, e e
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Blue Cross defendants used the identification
documents Case: 24-1249 Document: 23-1 Filed:
05/23/2025 Page: 6 (6 of.:‘19) No. 24-1249 - 6 - for
“James Stewart” (Howell’s undercover guise) with an
intent to defraud. A claim of civil conspiracy failed

for lack of an underlying tort. Vague claims that the

. g [l
ok

Blue Cross defendants violated antitrust law,
engaged in unfair competition, and violated 'cho
did not satlsfy Rule 8(a>(2) 8 requlrement of a short

L
and pla:tn statement showrng entltlement to re11ef

RERETR TS AR L R PRL ECEN 2 £ | (LTIR S DE S DOk e SR 1 LTSI At
Finaily, the mlag1strate judge recommended

I i
bogs

JHLCEL \. Wit g o g 2 il A Eh1 ik | Ik
dismissing the claims against reporter‘ Kisonas

il , 1 E ; i "- X

mthodt prej‘udlce for improper service. The Blue

‘ |
Cross defendants ob]ected to the recommendatlon to

\I{I

dismiss the breach-of contract cIaLm w1thout
pre]udlce, and i’ompy filed an “4nswer” to the
mag.lstrate Judge s report The dlstrlct court

overruled the obj ect1ons iay the Blue Cross

ki
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defendants, construed Pompy’s “answer” as raising
non-specific objections that did not preserve his right
to challenge the magistrate judge’s recommendation,
and adopted the magistrate judge’s report. Ruling on
Monroe County Defendants’ Motion; Pompy’s

Acquittal With respect to the Monroe County

defendants, the magistrate judge recommended

|
e ,‘,,,

d1sm1ss1ng all claims agalnst Maglstrate Todd

Maglstrate Chai'ﬁn and J udge Vitale because they 3

o B H‘; 1

were entltled to absclute judicial 1mmun.1ty,

-,{:E .,ui“‘ru«,' ST 1 RS .’":"‘i"’n}!',.“‘, Lo REERERT < 20 BRI P | P e
dismissing clalms against Détectlve B1a1r and Officer
LaSotta for their actions in the search and seizure of

+ oy
\JI |

medlcal. 'records from Pompy’s home and office and of
his ﬁnanc1a1 records 'ébécéiisg .’t.heiri' were entltled to
T i R e T
and LaSotta (lzonce[rmr.tg| thedﬂeég&y Warrantless
Search and sessuir of thé TPREIORt Cate Techrds until

the criminal action Lééﬁiﬁst i’ompy was resolved.1
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When none of the parties objected, the district court
adopted the magistrate judge’s report and
recommendation. In 2022, the district court stayed
the civil action pending tlre outcome of Pompy’s
criminal proceedings. In January 2023, Pompy was
acquitted of all charges. Second Amended Complaint
arld Related Motions Following his acquittal, Pompy
obtained counsel and, with leave of court, filed'a '
secdhdameﬂde'd eom'pla:{ﬁt; add.mg IPMA back in as
a plaintiff and naming BCBSM, Lieutenant Moore,
and Thvestigator Bishop s defandants. The plaintiffs
asserted that (1) BCBSM and Lleutenanf 1Pompy
later st1pu1ated to the dlsmlssal of Detectlve Bla1r
ahd bfficer iaSotta mthout preJudlce Case 24 1249
Document: 231 Filed: 05/23/2025 Page: 7 (7 of 19)
No. 24-1248 - 7 - Moore conspired to injure IPMA’s
bus1ness and property, in Vlolatlon of 18 U. S C §

1962(&’ @ BdﬁSM and Moore engaged in it

S ER L il
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racketeering and injured IPMA’s business and
property, in violation of § 1962(c); (3) Moore
conspired with BCBSM to deprive the plaintiffs of
their right to be free from unreasonable searches and
seizures as guaranteed by the Fourth Amendment;

(4) Moore “knew of, consented to, and/or directed

B R

Itlgéztective] Blair to prepare [search warrant]

affidavita with information Moofe knew to be’
materla]lyfa,lse and/or Englisl’'e}a.'dilifgl‘f‘;i:nld. w1th material
omidsions” and tisreby Savdilents shtaned

Plaintiffs’ bank and securities accounts,” in violation
of the Fourth Amendment: (8) BCBSM breached its
|

S LB 1o [ERN e (A
contract with Pompy, giving

h1n|1 thérighlttlo provide
:tzéﬁéréd semces to 1ts membei's, and'lts é:tixiiiract
with TPMA, giving it the right to Feceive payinents
for services rendered by Pompy, and giving both
plaintiffs a right téaﬁijé;.:l;'gdv&éé AR B4 audit

oo PR B e, A R
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determinations; (6) BCBSM and Moore tortiously
interfered with the plgintiffsf;business relationships
with other healthcare insurers; and (7) Investigator
Bishop’s search of Pompy’s home violated his Fourth
Amendment rights. BCBSM moved to strike the
claims against it in the second amended complaint
beceuse the claims had been previously dismissed.

T B T S 10 L1 e i e 1,1 L N LTS
Investigator Bishop moved to dismiss the sole claim
against him for lack of subject-matter jurisdiction

l’ " X o [EA

ond Eaihie b state o clas e Fed!‘ . ‘P‘

12(b)(1) (b)(ﬁ) In his afﬁdawt B1shop stated that he

had accompamed MANTIS team members when they
s lsy rand e g R ereoat gegeded woseadpbin
returned‘ to Pomp#s home to retrieve prescription
drugs that had been 16ft behind. Blshop demed

personally searchmg Pompy’ 8 home or se1z1ng any |

property Lleutenant Moore moved to chsmlss the
complamt for failiire to etate a claim. While the

RERT. 01| u’ (5 die bl o rf) 4w
motions dlSlIllSS were pendmg, the plamtlﬂ"s



Appendix 22

moved for relief from the district court’s dismissal of
Pompy’s RICO claims against BCBSM and for leave
to file a third amended complaint. The plaintiffs
sought to have Pompy joined as a plaintiff in Counts
1 and 2 of the second amended complaint and to
supplement those counts, to have BCBSM joined as a
defeudant in Counts 3 and 4, and to add a trespass
claiiii agamst inuestiédtof B1shof)as]Count8 Case:
94-1249 Document: 23-1 Filed: 05/23/2025 Page: 8 (8
of 18) No. 241249 - 8 - Order Granting Motions to
Dismiss a1|1d jDenyin:g?‘dtiliefi‘Motiions‘ Motioué to |
Dismiss and to Amend Ori réview of the motions to
dlsmlss, the d1str1ct court concluded that Counts 1
through 4 and 6 through 8 in the second amended
complamt fa,lled to state a clltum agalnst BCBSM
L1eutenant Moore, and Investlgator BlShOp, see Fed
R. Giv. P. 12(b)(6), as diééiféée'd"iﬁ the following

ol 1 r"

paragrap'hs"‘ (Couut 51 1s dmcussed separately

" ..” S L i A . ;
.'. .‘" abr ok, T oy .r Lam 2 T ..‘L!,ljﬁ LAE z;f:',l' :J‘«i LR P n:;l TR AN R "I TR
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afterwards.) Counts 1 and 2: RICO Violations by
BCBSM and Lieutenant Moore Counts 1 and 2
asserted RICO violations by BCBSM and Lieutenant
Moore for conspiring to injure IPMA’s business and
property and by engaging in racketeering to do so.
The dlstrlct court dismissed the claims because the
pla_mtlffs failed to establish an association-in-fact
enterprise and the existénce of racketeering activity
thiough wire frand afid miadl fraud. As for the
Dkl proposal to sipplament the RI OO st to
;ssert that Howell had commltted é racketeermg :
Botivily by onpastag T identtky thalt in violation of
federal law, the court concluded that the claim would
fail because Howell’s presentation of fake docufents
was Hot dons without 1wt aubhoatty battn:
connection with the criminal investigation by
MANTIS, & Taw enforcement agency under the

it

direction of the Mlch.lgan State Police. The court

L e e (7 IV Y Ty S VR wh SeeladmiEes Ly o i das dpal Yo n i 6 1
HESL SR [ L e LA WEY s [ B b 1o 1.5 CAEEE Lty
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denied leave to amend Counts 1 and 2 to add Pompy
individually as a plaintiff. Counts 3 and 4: § 1983
Claims for Fourth Amendment Violations by BCBSM
and Moore Count 3 asserted that BCBSM and
Lieutenant Moore conspired to violate the plaintiffs’

Fourth Amendment rights by obtaining search

S i 1

warrants supported by false and misleading
statements in the affidavits and by then seizing
i .‘ PO 8 ‘ BT D il B o] & R
financial accounts. Count 4 asserted that Moore

violated the plaintiffs’ Fourth Amendment ﬂgﬁtgtg}‘*"

d 118
{18 I

consenting te \or dJrectlng Detectlve Bian' to prepare,
the false aﬁdawts As examples of fa1s1ty, the
f)lamtﬁs ﬁe'mted to (1) Blalr’e comparlson of data on

the volume of prescrlpnons that Pompy wrote as a

| BN S ; '
iy R o ot ) o

ERTARS Ty (R0 TN i cAai's £ NS o ST o M G W IS e B AL

pain doctor to lesser volumes written by

Erenam gzt o e @i bs, Clonacs il aemerh et s LN
anes|theie1olc'>g1st§ and (2) his accusation that Pompy
1nﬂated b]llable time even though the apphcable

Medicare 1 prowsmn d1d not t1e b]lhng codes to the

T | N TS A L | ) T T S

[ Leag il r.'h;. 17 ol A e EPRIE S B R Py :‘ R b R ' i
bl B = & =i O R TP - eI
[T 8 L 1 A I O R S0 TR A S W NS T A EL R R O
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length of a visit but looked to other Case: 24-1249
Document: 23-1 Filed: 05/23/2025 Page: 9 (9 of 19)
No. 24-1249 - 9 - factors. In support of these
examples, the plainti.ffsrelied solely on Blair’s
affidavit for the September 27, 2016, search warrant
issued by Magistrate Chaffin. The district court
cencluded that the § 1983 claims failed because
Moore had not violated the Constitution, even if he
at:ted under color of state lavlv‘ éee West v. Atkms,
487U S. 42, 48 (1988). Blair's affidavit2 contained
facts, other than the alleged falsehoods, estabhsh.mg
probable cause that Pompy was“;::issun"ig 1]l1c1t i
prescnpt1or|1s ‘for controlled lsubstances A}nong other
thmgs, the afﬁdawt d1scussed Howell’s ten visits to
Pompy’ 8 c11n1c for prescriptions; pat1ent R1cky

| ) } 1: ' 'p-’d : 0
Bryant’s recelpt of 3 recumng prescnptmns for a

fentanyl spray, two- tl:urds of whlch was glven to "

Joshua and Vanessa Cang1a1031 to sell, and Dr.
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Christensen’s assessment, based on Howell’s patient
history with Pompy, that the prescriptions for pain
medication for Howell were not medically justified.
Because Count 3 and 4 failéd, the court denied leave
to amend the claims to join BCBSM as a defendant.
Count 6 Tort1ous Interference by BCBSM and Moore
In Count 6 the plaintiffs asserted that BCBSM and
Lleutenant Mobré tdrtidusly iiitbrfered withthe ™"
pla.mtl.ﬂ‘s busmess relatmns with other heaithcare
insurers by conductmg the wrongful cnmmal e
Investigation. which allagedly caused the other * *
%ﬁéurefé 'toiv'ééhcé:ill their contrzllctsmththe ﬁla'intifti‘s.
The district court dismissed the claim. Pompy
incorrectly alloged that the search warrants were
1mprlope1’-, ana the bt’he‘r' :‘inbufefé d1d not. i:éﬁiihate
tbe"cgdnti';.gc’:iﬁs*beba;usgbf the search 1Warzl‘alit; but "
because of Pompy’s arrest on cnmmalcharges and

N e S PO PRIt (N B UG LN SR T8 Ll Ly
the suspension of his license. Count 7 and Proposed
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Count 8: Bivens Violation and Trespass by
Investigator Bishop In his seventh count, Pompy
asserted that, after MANTIS had executed a search
warrant on his home on September 26, 2016, and
had left, Investigator Bishop unlawfully entered the
home without a warrant “[llater that same day,”
searched Pompy’s belongings, and seized property.
The d1stnct court concluded that relief was not
available under Bivens because the claim presented
a new Bivens context, 1el,oned1fferent from i;hos“é in
WHidh the Sufireme Coiirt has itnplied a 3 The
é‘]’i‘s‘éﬁc{céurf lﬁlétakeni;atﬁ-ibdtéd B1a'i:’s' afﬁdavit
08/23/2025 Pags: 10 (10°6¢ 16) No. 241249 - 10 -
damaées action under Blvens, and the executlve
R e S Do P
alleged constitutional wolatlon The proposed

trespass count agamst B1shop falled because the

‘ Co R LR . £ 2 .
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Westfall Act, officially known as the Federal
Employees Liability Reform and Tort Compensation
Act of 1988, 28 U.S.C. § 2679, provided him with
immunity from suit for common-law tort claims.
Plaintiffs’ Motion for Relief and for Leave to Amend

Complaint Construing the motion for relief as a

motioﬁ‘ to -1I'econsider under Federal Rule of Civil
Isroceduré 54(b$, WhlkCh prov1des fO’i‘wreliéf frém an
interlocutory order, the district court declined to
reconder 1tsd13m1§sal of ths ccl)unts against |

BCBSM The coilrt also denied leave to amend The

"l|"

plamtlffs falled to staté a claun agamst any of the
defleﬁdé.nfs l'naméd iéit]'.l('-:ir brééently or formerly” and
they had “not presented any good grounds” to revisit
the dlsmlssalhwuthout prejud.lce of' the breach-of
ébiitraCt claim agamst BCBSM, which Wé;s reitéi'ated
e Godlist 51 the aibabid Samundad corplatat.

BCBSM’S Motlon to Strl.ke Flna.]ly, the district court

" S I d b
o) 4 i W B i . fl= . . P AL
% 1 R T A A mf‘..-.f i J ’ B L 9w e A.H it
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denied BCBSM’s motion to strike as moot because no
claim against it survived after t:he denial of the
motion for relief and leave to amend the complaint.
Pompy’s Appeal In his pro se appeal, Pompy asserts
that: (1) Lieutenant Moore, Investigator Bishop,
Detective Blair, BCBSMMIC, and Prosecutor
William Nichols engaged in a RICO conspiracy to
obtain Pompy’s money through forfe1ture, (2) Moore
and Blalr are llable under § 1983 for v101at;mg the
Fonizth Asioninint by sonduciing seatihus based on
w'arran.t's” thatvlrérefaciéll[ly defective éndlacked e
probable cause; (3) a g Ly act.lon may be .
mamtalned agamst Blshop for an‘ 1‘1nreasonable
search and seizure becausé no new contékt exishs; (4)
the state trespass claim against Bishop is permited
under the Westfall Act, (5) the Aiattict coust drvod by

denymg h.1s motlons to reconslder and for leave to ﬁle

a third amended complaint; Case: 24-1249
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Document: 23-1 Filed: 05/23/2025 Page: 11 (11 of 19)
No. 24-1249 - 11 - (6) BCBSMMIC violated the
Corporate Transparency Act, 31 U.S.C. § 5336(d)(1);
(7) the defendants denied him the right to counsel
during a custodial interrogation, in violation of the
Sixth Amendment; (8) the presentation of false
aoouments to the district court by licensed attorneys
violated Mlchlgan Rules of Professmnal Conduct 3. 3
and 4.1; and (9) BCBSMMIC' vi‘alatea‘ the “Equitable
Sharmg Act”3 by partlclpatmg 1n a Jomt actlon w1th
';‘ government ent1ty Standard of ftevmw We review
éie novo a district court’s dlisrniss'aﬁ of c1a1msunder
Rule 12(:)(6) Wesley v Campbell, “%9"F‘§d 421, 428
(6th Cir. 2015) In deternnmng whether a complalnt
states a c1a1m, a conrt l.nulst’\eonrstrue the complamt
i Tight most favorable to the platati, accept sl
il

the factual allegatlons as true and determine

whether the complamt conta1ns enough factsto
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state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).
Consideration of documents attached to a motion to
dismiss or matters of public recbrd is permissible
when the documents are referred to in the complaint
and are integral to the pleadings; this consideration
(l.wo(‘als ;no; cc;nvert the motion into a summary-
judgment motion urder Federal Rule of Civil
Pr(!)é:edur‘e 56. Sée[Bafssieilt X, N at’l IColleglate Athleil:lc
Asé'n, 528 F.3d 426, 430 (6th Cir. 2008). Preliminary
s T ek Ths st blrarh bt ok on
S penl s Sbnaideted abandoned and ave gk
sSiidvatle Oghonas Moliider v Anstin Besy State
"['J‘hi‘vf /81 F.4th 833, 843 (6th Cir), cort. denied, 144
S. Ct. 2689 (2024) “Moreover, jssues adverted to in a
I{Jerfunctory manner, unaccompamed by some ‘effort
at dé%reldpéaafgﬁmeﬁtgti'qp,’ ‘}ar:e fbrfeifea.;’ | R

bt e e i, i pEondad o il Btk Lk s
(quoting Strickland v. C1£y of Detroit, 995 F.3d 495,
! ' fty 5o gt W T T
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511 (6th Cir. 2021)). 3Pompy appears to be referring
to the Equitable Sharing Program that distributes a
portion of federally forfeited proceeds to state, local,
and tribal law enforcerﬁent agencies. Case: 24-1249
Document: 23-1 Filed: 05/23/2025 Page: 12 (12 of 19)
No. 24j1249 - 12 - We decline to consider claims that
are; ra,lsed Lfor the first time on appeal. These claims
fnciude Pc;iﬁpy"s éégeffibhs thaff:BCBSMMIC
vmlatedthe ch;rporaté TransparencyAct, the e
Hetendainte deied Bit the Hght to counsel”
attorneys violated Michigan Rules of Professional
Conduict: and BCBSMMIC violated thé “Equitable
Sharing Act.” Pompy forfeited these claims becatiss
S e s e s s sy
cu'c{xmsil:ances exist thé.i: ment fhgir“(‘:grigi‘dei'ation.
See Cash-Darling v. Recycling Equip., Inc., 62 F.4th
969, 975 (6th Cir. 2023); Scottsdale Tns. v. Flowers,

)

813 ¥'3d 546, 552 (6th Cir. 2008). RICO Pompy
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asserts that Lieutenant Moore, Investigator Bishop,
Detective Blair, BCBSMMIC, and Prosecutor
William Nichols engaged in a RICO conspiracy to
obtain Pompy’s money through forfeiture. Pompy
alleges that a pattern of predicate acts would be
revealed from a search of sealed documents of OMNI,
thé predécassor to MANTIS. To state a claim for a
RICO v101at10n a plamtl_ff must a]lege 1) that there
were two or more predlcate offenses, 2) that an
‘:“}enterp}rilée”uexiétéd‘; 3) that théré"waé anexus
between the pattern ‘of racketeenng act1v1ty and the
enterprlse, and 4) that an mJury to busmesa or
i;rbpérty occurred as aresult of the abbfie ‘t‘h‘reé i
éiib"“}.«*.é&‘eéé, 699 (6th Cn.‘zddb); overruled in | part
én other grounds by Bridge . Phoonix Bond &
Indem Co, 553 Ué 639 (2008). An “enterprise’

2 s
1nc1udes any 1nd1v1dua1 partnership, corporatlon,

y
ran BTy il di= Lk 1D St WIE LS W Lho
. 3



Appendix 34

association, or other legal entity, and any union or
group of individuals associated in fact although not a
legal entity.” 18 U.S.C. § 1961(4) (emphasis added).
An association-in-fact enterprise can be proven by
showing: (1) an ongoing organization with some sort
ef framework or superstructure for making and
carrymg otlt decisions; (2) that the members of the
enterprise functioned as a continuing unit with
estabhshed dutles, and (3) that the enterpnse was
separate and d1st1nct from the pattern of
racketeenng act1v1ty in whlch it engaged O'uwnll\ga
v. Benistat 418 Plan Serve., Tnc, 694 F.34 783, 793
(6th Cir. 2012). Pompy’s RICO claim on appeal adds
new defendants (Bistiop, Blair, BOBSMMIC, and
Nichols) and new allegations regarding predicate
acts (actions by OMND. We décliné to consider Case:
94-1249 Document 23 1 F]led 05/23/2025 Page: 13

(13 of 19) No. B4 1249 13 any new a].legatlons in
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support of this or other claims. The appellate court’s
function is to review the case presented below, rather
than a better case fashioned after an unfavorable
ruling. DaimlerChrysler Corp. Healthcare Benefits
Plan v. Durden, 448 F.3d 918, 922 (6th Cir. 2006).
We conclude that the district court properly
determmed that the RICO conspiracy claim, as
pléaded in the second amended complaint, failed to
state a cla1m Although Pompy argued that an
enterprlse emsted because BCBSM associated w1th
MANTIS by “é‘s:s“ignjﬁéﬁéweii" to work with MANTIS,
Pompy did not allege that the enterpnse e}nsted for
a purpose separate and distinet from the pattern of
raoke'teeﬁné.;’ Ouw1nga,694 F.3d at ‘793.‘(5ha]lenges
to Search Warrants Pompy argues that the searches
performed by L1eutenant Moore and Detectlve Blair
violated the Fourth Amendment because the i

warrants were fac1a]ly defectlve and lacked probable
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cause. According to Pompy, Blair executed a
September 21, 2016, warrant to seize the “Bank
Account of the Administrative Service of Monroe,”
which was dormant and therefore “could not possibly
represent probable cause of a crime.” On September
23, 2016, Maglstrates Chaffin and Todd and Judge
Vltale 1ssued a warrant to seize records at
iPatiéntCafé; which was aﬂégedly defective because
the warrant lacked the courtsea.l 45 it Sty
the name o% the court was wlnted out; and the |
company was domlclled in New J¢ ersey, outside the -
jiurisdictibn: of th’é Monroe D1stnct “Coui't. ‘Mbi'éove‘r',
Blair had uséd false documents in the affidavit, and
TPhttentCare allegedly was not listed & the place to
be searched. On May 14, 2017, Blair obtairieda
second search warrant for medical records held at
IPatlentCare allegedly because of his doubts as to

the val1d1ty of the prior warrant Pompy argues that

s it od s Bloever Dbl Goonen, Wz



Appendix 37

warrants issued September 28, 2016, for the seizure
of accounts at E¥XTRADE, located in New Jersey, and
against Merrill Lynch, located in Florida, were
outside the jurisdiction of the Monroe District Court
and that the warrants presumed pecuniary gain for
the defendants by requiring an immediate tally of
the valae ef the accounts. Without spemfymg the
warrants at i 1ssue Pompy asserts error because
DetectiVe Blair did not;:(:éel:tiff Dr. Christensen as a
seliable expert and Christansen’s trial testimony
showed that he Case: 241249 Doctiment: 23-1 ‘Fﬂéd‘:
05/23/2025 Page 14 (14 of 19) No 24- 1249 '14 - was
not a re11ab1e medlcal w1tness And R1cky Bryant and
J oshuaantli Vanessa Cang{aloslwerenot caJled to
testlfy at trial. Pompy also asserts that Judge Vitale
ahd the maglstrates were blased agamst h1m, and
that Magistrate Chaffin “enjoyed a close family

relationship” with the President “Dough Chaffin” of
BEMANE Bapes 14 oF Wi W, 2aenfde - L
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MBT. The Fourth Amendment The Fourth
Amendment guarantees “[t]he right of the people to
be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures”
and that “no Warrants shall issue, but upon probable
cause.” “A probable cause determination requires the
magistrate issuing the warrant to decide, based on
the affdavit, i there is & falf probability hat
contraband or evidence of a crime willbeina
particular place.” United States v. Ward, 967 F.3d
550, 553-54 (6th Cir. 2020) (quoting Ilinois v. Gates,
46§ USs. 213,238’ (1 9é3))La€v en.forcement officers
who f‘el‘y‘ oha magistrate jiidge’s Waﬁaht have
qualified 1mmumty from suit unless “(1) the ofﬁcers
knomngly or recklessly made false statements or
significant omissions” to obtain the v‘:ra’rfaﬂt, “and (2)
these ‘Stateniehts 6¥1;"e'nﬁ.ssions? werematenal, 01;;‘
nécessary, to the finding of probablé cause.” Novak

§oTham
Foos L ETELUT e L
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v. City of Parma, 33 F.4th 296, 306 (6th Cir. 2022)
(quoting Sykes v. Anderson, 625 F.3d 294, 305 (6th
Cir. 2010)); see also Tlapanco v. Elges, 969 F.3d 638,
649 (6th Cir. 2020). Detective Blair and Judicial
Officers We conclude that Pompy waived his right to
have us review his claims against Detective Blair for
his actions taken during the search and seizure of
Pompy’s financial records and of medical records in
Pomﬁy’ 8 ileme a{ndlefﬁeet. This 1s “go because Pompgf
did not ob]ect to the maglstrate Judge s report
recommené.lng d1sm1ssal of the clalms desplte av
warning that failure o do s6 would result waiver his
right to appeal. See Thomas v. Arn, 474 U.S. 140,
142 (1985); Miller v. Curr1e, 50 F 3d 373, 380 (6th
Cir. 1995). We decline to consuder all other -
gliegatiens against Biéﬁr, 1nc1ud.1nglr those involvihg
IPatientCare re'c;oird.é;j bacatas Pompy stipulated to

Blair's dismissal. Because Pompy did not file
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objections, he also has waived his right to appeal any
claims that he may be attempting to reassert against
the judicial officers. His new assertion of judicial bias
is conclusory and is premised on judicial rulings,
which almost never serve as a valid basis Case: 24-
1249 Document: 23-1 Filed: 05/23/2025 Page: 15 (15
of i9) No. “24-1249 - 15 - for recusal. See Liteky v.
United States, 510'US. 540, 565 (1994); Burley v.
Gagacki, 834 F.3d 606, 615-16 (6¢h Cir. 2016). '
Li.éutenanf Moore Because Count 4‘ of the Sehond -
Kriénded Complatat Shallenged ealy Datortive
Blair's September 27, 2016, affidavit for the search
wartant f6r MBTs fnahelal asomuits and did s
based only on Blair's statements regarding Pompy’s
comparative prescription statistics and billablé time,
we dechne 1!:o cons1der anyaddltloﬂal assertlons of
etror regarding that sffidavit and any claims about

other warrants. Based on this aﬁ'idawt, we conclude
I ' . ; i‘]A!
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that Pompy has failed to state a Fourth Amendment
claim against Lieutenant Moore. Blair averred that
he received the information regarding Pompy’s
comparative prescriptior-l;st-:ef:issics and billable time
from BCBSM; there is no allegation that Moore
provided this information. Because Moore did not
meke 1‘:.1'1e» iallegedly false statements, he is entitled to
qua.hﬁed 1mmun.1ty See N ovak 33 F.4th at 306
Blvens In hls seventh count Pompy asserl:ed ti1at
after MANTIS had executed & boarch warrant on his
home on September 26, 2016, and had left,
Tnvestigator Bishop unlawhally entered ths hotne
without a warrant “[later that same day, ‘éé‘&éﬁed
Pompy s belongmgs wﬂ:hout his’ consent and ‘seiz eh
property The Supreme Court has recogmzed a
Blvens rlght of actlon for money damages agamst
foderal bifidile s 'to (1) & Fotirth Amendinent clain

dgsiﬁst federal narcotics )Eée:r'it"s for entering and

. “ J " Uyt K . E
L N T TR AR A e E TN s O S G T AR
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searching a residence and arresting a man without a
warrant, Bivens, 403 U.S. at 389; (2) a Fifth
Amendment claim by a congressional staff member
against a Congressman for discharging her on the
basis of her sex, Davis v. Passman, 442 U.S. 228
(1979); and (3) an Eighth Amendment claim against
fédéral prison officials for inadequate medical care,
Carlson v. Green, 446 U.S. 14 (1980). See Egbert v.
Boule, 596 U.S. 482, 49091 (2022). We may not

e ' L L oo = ioleil] P mo kT Rl i
recognize a new cause of action under Bivens if a

L BB Do gmpaie W 0 adls g 5l i, B
case presents “a new Bivens context”—i.e., it is

[ & fed
I ML

different in a meaningful way from the
éi‘dfemeﬁfiohéd 'éagés‘ !and L‘]f there are‘specml e
factors’ indicating that the Judiciary Case: 24-1249
Document: 251 Filed: 05/23/2025 Page: 16 (16 of 19)
No. 24-1249 - 16 - is at least arguably less equipped
than Cdng:'rééé to ‘v:veighj:thé‘:cosf‘s‘ and benefits of
éildWing a déﬁiaéeé action to procééd.”"Id. at 492

b3 SN2
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(quoting Ziglar v. Abbasi, 582 U.S. 120, 136 (2017)).
We agree that the claim presents a new Bivens
context. In Bivens, federal narcotics agents entered
the petitioner’s home without a warrant and arrested
him on narcotics charges. 403 U.S. at 389. “The
agents manacled petitioner in front of his wife and
chlldren and threatened to arrest the entire family.
They searched the apartment from stem to stern .
and thereafter transported h1m to a federal o
courthouse “where he was mterrogated booked and
subjested 16 4 visual strip sesreh”'Id. Hete, Pompy
was not present and therefore was not*arrested by
Hivestigathr Bishoy or dngons Slbs during this seatch.
See Quinones-Pimentel v. Cannon, 85 F.4th 63, 71
<1st Cir. 2023), Wynn v Starnes, No521cv01292,
2023 WL 6276587, at *4 (N.D. Ohio Sept. 26, 2028);
Ahmed v. Weyker, 984 F3d564 569 (8th Cir. 2020).

Next, a search warrant had been obtained for a
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search of Pompy’s home. Although other officers had
earlier conducted a search based on the warrant and
the district court did not determine whether Bishop’s
entry into the house was a reasonable continuation
of that search, see United States v. Keszthelyi, 308
F.3d 557, 569 (6th Cir. 2002), the existence of the
warrant nonetheless factually distinguishes the
context from Bivens. Seet'QuihOnes-Pzirheritel,! 85
F.4th at 72 Wynn, 2023 WL 6276587, at *4; Cain v.
Rine‘hart No. 22 1893, 2023 WL 6439438‘ at *3 (6thl“
Cir. J uly 25 2023) Lastly, Blshop 8 alleged seizure
cons1sted of unspemﬁed property, rather than‘ an‘
arrost and a strip séarch. Seé Wynn, 2023 WL
6276587, at *4 We also conclude that spec1a1 factors
exist beeause Congress has prov1ded an alternative
rerﬂedy g Egbert 596 US it 493Under 31

U S, C § 3724 the Attorney General may settle B

certaln clalms for personal m]ury, death or proberty
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damage caused by a law enforcement officer
employed by the Department ‘of Justice acting within
the scope of employment.” Cain, 2023 WL 6439438,
at *4. Because a new context is present and special
factors exist, a Bivens remedy is not available to
Pompy. Case: 24-1249 Document: 23-1 Filed:
05/23/2025 Page: 17 (17 of 19) No. 24-1249 - 17 -
Proposed ETfé'érlis!is’s Claim In his 'prdpoiée‘a" eighth
Tt Dol aataried Hat ho was entitlod t reliof”
indbr th WestAIT Atk bacavise Bavestigater Bishop
trespassed in violation of state law by searching his
home and rémovmg property ahcf that the I‘ﬁfésbéss
constltuted a wérrantlesls Séé.fchrahd selzu.re in
violation of the Fourth Amendment Pompy Iiéiies on
Jdige Walkers concisiing opinioh in Bichhan v.
Barr, 71 F.Ath 1003, 101513 (D.C. Cir. 2089,
1nterpret1ng the Wéétfall Act’s 'cﬁthtitﬁtidnal-fort
exception at 28 U.S.C. § 2679(b)(2)(A). The Westfall

VLS R O A
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Act makes the Federal Tort Claims Act the exclusive
remedy for injuries caused by a federal employee
acting within the scope of his employment. See 28
U.S.C. § 2679(b)(1); Dolan v. United States, 514 F.3d
587, 592 (6th Cir. 2008). The constitutional-tort
exception at § 2679(b)(2)(A) provides that subsection
(b)(1) does not “extend or apply to a civil action
z;fgainsf;"e federeI érﬁﬂléiyeé bk {s lirgﬁghthfer &
violation of the Constitution.” Pem“py’s. claim fails
becatiss the Westfall ‘Aot imminizes fodsral
employees from individual comtaon-law tort claims
thef ar“iéé wh11e 'thosé‘é'mﬁlbyééa were actmg within
the deop of their employiment and Pompy does hiot
contend thatB1shopvs[ras ‘adting outside the scope of
his employment. See Laible v. Lanter, 91 F.4th 438,
441 (6th Cir. 2024) Furthermore, although Judge
Walker s concurrence in Buchanan phs1ted that §
26790)@)(A), if read broadly, could permit a state

Nl e : - e,
(Y L IS R = e
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trespass claim to “proceed if its goal was to remedy
an unconstitutional search,” Judge Walker
acknowledged that “[t]he Supreine Court has said
the exception ‘simply left Bivens where it found it,’
ensuring that Bivens actions weren’t precluded by
the Westfall Act.” 71 F.4th at 1016 (Walker, J.,
concurrmg) (quoting Hernandez v. Mesa, 589 U.S.
93, 111 0.0 i(('2‘02;0))5 Addiﬁdha]l}y; IGWéi?' courts have
féjééted' J udge :Wéii:ér’srg v1ew SeeBlack Lives
Matter D.C. v. Barr, No. 20-0v-1469, 2024 WL,
3300158, at *4-9 (D.D.C. July 4, 2024); Mellein v.
United States, No. 23-cv-7970, 2024 WL 1601802, at
*5 (C.D. Cal. Mar. 14, 2024)} Quinonez v. United
States, No. 22-cv-03195, 2023 WL 5663156, at *3
(N.D. Cal. Aug. 30; 2023). Case’ 24-1249 Document:
23-1 Filed: 05/23/2025 Page: 18 (18 of 19) No, 24-
1249 1!8 : Denial of Motions for Relief and ﬁéave to

g, e s UG F) (2, Wl A s Ot ds Bllsdsr tai p
File Third Amended Complaint Pompy argues that
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the district court erred by denying his Rule 54(b)
motion to reconsider its dismissal of claims against
BCBSM and his motion for leave to file a third
amended complaint. In the motion to amend, the
plaintiffs sought to have Pompy joined as a plaintiff
in Counts 1 and 2 of the second amended complaint
and te su;)plement those counts, to have BCBSM
Jomed as a defendant in Counts 3 and 4 ‘and to add a
fiespase'dahn against Inv;eSi:iiga"co'r }Bi‘s'h‘o"ip as Count
8. We review for an abuse of diScretion a district
coﬁ'rf’e demal of 'Q‘ Rule 5i4(b)m0t101|1!to ‘i':lee'c})nsider,
Luna v. Bell, 887 F. 3d 290 297 (6¢h Cir. 2018).
Ijlstnct courts may reconslder an 1nterlocutory order
when “there is (1) an intervening change of
éentrbliing law; (2) new éﬁdenée available; ’drj (3 g
Heed to corvect o cloat ervor of prevent manifest
injdetice.” Id. (quoting Louisville/J oterson Cnfs;.
Metro. Gov't v, Hotéls.com, LB, 500 F.3d 381, 389

G wde g B3alhy B0ty Woald ZURE 0V tRule L0 WG,
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(6th Cir. 2009)). Because none of these factors was
present, the district court did not abuse its discretion
by denying the motion. Likewise, we review the
denial of a motion to amend a complaint for an abuse
of discretion. Greer v. Strange Honey Farm, LLC,
114F. 4th 605, 617 (6th Cir. 2024). A district court
should freely grant leave to amend “when justice so
requlres,” Fed. R C1v P. 15(3)(2) but may deny ’
leave “when the reason for amendment is 1mproper '
such as undue delay, bad fa1th or dilatory motive on
the part of the movant reneated failure to cure :
deficiéniios by amendients previoudy allowed,
undiie prejndice to the opposmg party by virtue of
allowance of the amendment, futility of amendment,
etc.” Gi'leer,‘“"ilci }F.14Ith at 617 (quotmg Skatemore,
Tnio. v. Whitmer, 40 F.4th 757, 787 (6¢h Cir. 2022)).
NO abuse of : di‘scr‘etion; occurred. The :Is'equ"ested A

amendments were futile because they would not
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have prevented the dismissal of any claim or added
any meritorious claim. For these reasons, we
AFFIRM the district court’s judgment. ENTERED
BY ORDER OF THE COURT Powered by TCPDF
(www.tcpdf.org) Kelly L. Stephens, Clerk Case: 24-
1249 Document: 23-2 Filed: 05/23/2025 Page: 1 (19 of
1.9) United States Court of Appeals for the Sixth
Gireuit U.S. Mail Notice of Docket Activity The
following transaction was filed on 05/23/2025. Case
Name: Lesly Pompy v. First Metchants Bank, et al
Case Number: 24-1249 Docket Text: ORDER filed :
We AFFIRM the district court's judgment Mandate
to 1ssue1,dems1onnot for pubilcatlon, 1|)ursuan't to
FRAP 34(2)(2)(C). Richard F. Siihrheinrich, Circuit
J udge, Aii;:e M. ﬁéfchéldér,; Circﬁit: J udée a;!n'id‘ Joan
iy Larsen, Circuit Judge. The following dbéﬂ:\rhgﬁté(s)
are aISSGéia’f:Ec‘yi mtﬁthlsglti'ansactlon Document o

Description: Order Notice will be sent to: Mr. Lesly
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Pompy 533 N. Monroe Street Monroe, MI 48162 A
copy of this notice will be.issued to: Ms. Kyla L
Barranco Mr. Bradley H. Darling Mr. Phillip J.

DeRosier Ms. Kinikia D. Essix Mr. Scott R. Knapp
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APPENDIX C — US District E.D Michigan
dismissal ( February 28, 2024)
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

LESLY POMPY and INTERVENTIONAL

PAIN MANAGEMENT ASSOCIATES, P.C.,

Plaintiffs; '~ ' ' ' Case'Number 19-10334

, . . B o PR
o B Y | TR o R ATy oy
e AT wkDy bty

V.. .4y wic 1w Honorable David M. Lawson

MARC MOORE, BRIAN BISHOP, and

BLUE CROSS BLUE SHIELD 'OF MICHIGAN,

Defendants.

OPINION AND ORDER GRANTING MOTIONS TO

DISMISS, DENYING MOTION TO STRIKE, AND

ady 8 > s :,.‘ RN, O S . .
(A N St N 2RI ) T2 a
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DENYING MOTION FOR RELIEF FROM ORDER
AND MOTION TO FILE A THIRD AMENDED

COMPLAINT

Plaintiff Lesly Pompy, a medical doctor who
specializes in anesthesiology and pain management,
was indicted by a federal grand jury for controlled

substance and health care fraud cr1mes, for whlch he

i . ';" I T \‘- _4‘ vt w«., ) ‘.11 :]\“d., i*\ g‘ul

was acqultted at tr1a1 He had ﬁled the present

act10n agalnst h1s antagomsts who steered the

b
)

1nvest1gat10n, without the assistance of a lawyer. The

R i ey ; e : e Tk 2 el G ‘If,\
case was stayed when the indictment was returned.
After the jury’s favorable verdict, the stay was hfted

Dr. Pompy reta;lned counsel and a second amended

(B

SSpTatal was Alsd, Delndait Hise BobeBitie
Shleld of M.Ichlgan had been d1sm1ssed from the case

near its outset but was added back in the second

abicndbd omplaint. HEE R tow has tadod to

strike the re‘pleaded allegations against it from the
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second amended complaint. Defendants Marc Moore
and Brian Bishop — investigators in the underlying
criminal proceeding — have moved to dismiss the
case against them. And the plaintiff has moved for
relief from the earlier order dismissing the claims
agai.nst Blue Cross and seeks leave to file a third
alnllven;led rcomplaint. The proposed third amended
complaiht would includs D, Pomipy individually 45 a
it the Rackatoming damms i Coints 1 and
'2"’against Blue Cross and Moore, beef up the
allegations aéamst (iefendantMoore in Count é,]01n
Bliie’ Cros s dofondant inl Cotiate s and 4+
(allegmg civil consplracy and civil rzghts v101at10ns
under federal law) and add a count of common law
trespass aga.mst B1shop The Court heard oral
argument or; the nrotlons on February 21 2024 The
aefeﬁdants’i mofiehs r%isé ‘éjevéfal" ijreeedural and

technical defenses. However, after reviewing the

oop i U it ) 3 e
(T TR MR B 8 £ [ S AT B TR L ot Al
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allegations in the second amended complaint and the
proposed third amended complaint, it is apparent
that the plaintiffs have not pleaded, and will not be
able to plead, facts in support of the theories of
recovery that they posit. Therefore, the Court will
grant Moore’s and Bishop’s motions to dismiss, deny
the plaintiﬂ's’ motion for relief from the order
diémiééih’g the }‘(}:Iéir}ls"a%gains’tiBliicie :Crb's;’z‘in{d e
leave to 'éixieii}jc‘lﬁthe pleadmgsfurther, and deny ﬁlue
Cross’s moticl)h"i‘:ic;) stifikee an thook, - |

Aty 5 A gt

I. Facts and Proceedings

g
PP PO DT PRISTN S VR B I YRS

The facts recited below are drawn from the second. ..
amended complaint, except where, as noted, they
include claims and facts stated in the proposed third

amended complaint. © ¢ oo 0

A.The Parties -
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Plaintiff Lesley Pompy formerly was a licensed
physician in the State of Michigan. He was the sole
principal of plaintiff Interventional Pain
Management Associates, P.C. (IPMA), which
operated a pain management clinic in Southfield,
Michigan. After graduating from New York Medical
School in 1986 and obtaining his medical license, he
eventually oved 16 Motros County, Mackigan,
where he was the chief of anesthesiology at Mercy
Memorial Hospital from 1991 through 2002, Between
1990 and 2014, he was board cartified in

anesthesiology, pain management, and addiction

TR e ma BV g e wy e e T L Y 1 4]
management. In 2002, Pompy decided to step down

ekl Lo FOu aa. clasinerise mer el o
from his hospital post, and he then established TIPMA
as a private clinic offering pain management to
patients with difficult cases who were referred by

various area physicians. ==
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Defendant Marc Moore is an investigator with the
Michigan State Police holding the rank of detective
lieutenant. During the operative timeframe he was
the officer in charge of the Monroe Area Narcotics
Team and Investigative Services (MANTIS), which is

a “drug task force team under the direction of the

ISR

Michigan State Police, comprised of investigators
from the Michigan State Police, Monroe County
Sheriffs oﬂice; and the Monroe City Police

Department »9d Am. Compl 1[ 5, ECF No. 1I46

PageID 2300.

[l 2ia wrh o Foipand ) wiiphs Sarilinng L A0N s, wnidi R

Defendant Brian BlShOp is an 1nvest1gator with the
~‘i;=‘1.]!u ; ol i AT e .'w;i"‘sn't

Un1ted States Department of Homeland Securlty

s
YU

SRR RN lt S

Durmg the operatlve tlmeframe he was assagned as a
“diversion 1nvest1gator” for the Drug Enforcement

Administration. N 4
b et =L TR s

Defendant Blue Cross Blue Shield of Michigan is one

of the largest private health care insurers in the
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State of Michigan, insuring more than 4.5 million

persons.
B. The Criminal Prosecution

The claims in the second amended and proposed
third amended complaints all arise from an
investigation of the prescribing practices at Dr.
Pompy’s pain management clinic, which in late 2016
culminated in the issuance of search warrants and
the selzure of nall'cot;qs and documents from his
ofﬁcéé as well as slelzures of his financial assets. Dr.
Pompy subsequently was charged in an indictment
ﬁie'dj'iﬁ this dlstrlctvénth22<]:70unts of distributing
controlled substances, 21 U.S.C. § 841, 15
counts of health caré frand, 18 US.C. § 1347, and
two counts1of n|1a1nltam1ngdrug' involved premises,
21 U.S.C. § 856(a)(1). See United States v. Lesly
Pompy, No. 18-20454 (E.D. Mich.). The iadictment

charged Dr. Pompy with distributing narcotics by

L Ly b W L S O R S TP O
ESE S N Ig 2 LA T e o ST 2 R E [ oy
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issuing bogus prescriptions to patients over a span of
years from 2012 through October 2016. The
indictment alleged that Dr. Pompy’s clinics served on
average 60 patients per day, and on some days as
many as 200 to 300 patients, and that his medical
practices issued more than 4.2 million dosages of
Schedule IT controlled substances over the charged
t1meframe, in addltlon to more ‘than 6 million
i)resoriptions for raﬁous other contro]led substances.
Dr Pompy’s cluuc also b1]leci Med:lcare Medlcald i
and Blue Cross for 1 many of the prescnpnons and
related servlice':s,:ﬁhiohﬁfhe”:ﬁl&i.otmeﬂf "s'alid'i ei‘ther"
were medlca]lylunnecessary'or not performed as |
claimed. Dr. Pompy procesdsd to trial, and on' -
J anuary 11, bOQSa ]ury aoqulttedhlm on all counts.
C Theories of_iﬁabﬂity- SESE

Dr. Pompy alleges in his complaints that the . |

inyestigation and prosecution were instigated by
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Blue Cross and MANTIS (principally through Lt.
Moore), in an effort to discredit Dr. Pompy and
obtain windfall proceeds via restitution and
forfeiture, which Blue Cross and Moore hoped would
be forthcoming from the criminal proceedings.
According to Dr. Pompy, the defendants’ zeal was a
product of intersecting interests — on Blue Cross’s
part, the deéilzié]s tocurtall ithé ﬁfactiée;of Hocfdrfs‘ who
prescr1bed e:ipenswe mechcal proceduresand
preséﬁpEiOﬂ; évhéﬂ trégtihé pétiéntg éuﬁ'eﬁng from
i:n'traiéfable:é’hrohi:éﬁéiﬁ;; on Moore’s partthe éiéé‘ii'éd‘
to obtain “easy wins” and achieve career
advancement through h1gh proﬁle raids of physmlans
who were pubhcly tarred as runmng “p111 mlll” o
operations fuelirig the rampant abuse of opioid drugs
that has afflicted communities throughout the
country, particularly in economlcally depressed
fégioxi§ such as the rufal commirnities of Monroe

IR T 8 T T T T T T L R T =
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