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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
:ss

COUNTY OF CHARLES MIX ) FIRST JUDICIAL CIRCUIT

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI23-297 

Plaintiff, *
* TRANSCRIPT OF

-vs- *  
* MOTIONS HEARING

HAZEN HUNTER WINCKLER, *
Defendant. *

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI23-172 

Plaintiff, *
* TRANSCRIPT OF

-vs- *  
* MOTIONS HEARING

HAZEN HUNTER WINCKLER, *
Defendant. *

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI24-60

Plaintiff, *
* TRANSCRIPT OF

-vs- *  
* MOTIONS HEARING

HAZEN HUNTER WINCKLER, *
Defendant. *

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
STATE OF SOUTH DAKOTA, * 11CRI24-85 

Plaintiff, *
* TRANSCRIPT OF

-vs- *  
* MOTIONS HEARING

HAZEN HUNTER WINCKLER, *
Defendant. *

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

B-E-F-O-R-E

The Honorable Bruce V. Anderson, 
Circuit Court Judge,

at Lake Andes, South Dakota,
on September 11, 2024.
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                   A-P-P-E-A-R-A-N-C-E-S

For the Plaintiff: Chelsea Wenzel
Assistant Attorney General
Pierre, South Dakota

Steven R. Cotton
Charles Mix County State's Attorney
Lake Andes, South Dakota 

For the Defendant: Tucker J. Volesky
Attorney at Law
Mitchell, South Dakota

P-R-O-C-E-E-D-I-N-G-S

The following proceedings commenced on the 11th day of 
September, 2024, at 2:18 p.m. in the courtroom of the 

Charles Mix County Courthouse, Lake Andes, South Dakota. 

*   *   *

I-N-D-E-X

Page

Stipulations  4

Motion to Dismiss:  
Argument

By Mr. Volesky  7
By Ms. Wenzel 10
Rebuttal argument by Mr. Volesky 20

Further argument
By Mr. Volesky 24
By Ms. Wenzel 26

Court's decision (under advisement)
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P-R-O-C-E-E-D-I-N-G-S

THE COURT REPORTER:  All rise in honor of the Court.

(All comply.)

THE COURT:  Thank you.  Please be seated.

(All comply.) 

THE COURT:  We're on the record in various cases entitled 

State of South Dakota versus Hazen Winckler.  

And those include 11CRI23-172, that's a controlled 

substance case.  And 11CRI23-297, which is a failure to 

appear.  11CRI24-60, which is a simple assault.  Looks like 

more than one count.  And then 11CRI24-85, also a simple 

assault.  

Mr. Winckler is here today.  He's present with his 

attorney, Tucker Volesky.  The State is represented by the 

State, Steve Cotton, and Assistant Attorney General Chelsea 

Wenzel.  

So this is the time the Court set to hear arguments on the 

motion to dismiss based on jurisdiction.  

And I wanted a stipulation.  I don't think I've ever seen a 

stipulation.  

But then Ms. Wenzel filed a 120-some page affidavit.  

Mr. Volesky, have you had time to look at that affidavit?  

MR. VOLESKY:  I've reviewed it. 

THE COURT:  Okay.  Are you objecting to any of those 

contents?  
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MR. VOLESKY:  I believe they're just public records, and 

previous case filings, I won't object. 

THE COURT:  No objection?  

MR. VOLESKY:  No. 

THE COURT:  You never did a stipulation?  

MR. VOLESKY:  We didn't -- 

THE COURT:  If you did, I haven't seen it. 

MR. COTTON:  We did do one, Your Honor, we just never 

signed it and filed it.  So Tucker had sent -- or, 

Mr. Volesky had sent one to me.  Ms. Wenzel and I have both 

reviewed it.  We have no issue with it. 

THE COURT:  So you know, in I think the first Gaffey case, 

in federal court, they actually had a trial that went on 

for weeks where they established, you know, historical 

title.  

I don't necessarily think we have to do that.  Especially 

when everybody's aware of my Selwyn decision, where we had 

a stipulation about the historical title.  

Are you all agreeing that those same facts in Selwyn apply 

here?  

MR. VOLESKY:  I think the fundamental facts are undisputed, 

Your Honor, and it comes down to legal determinations.  

We've submitted 23 exhibits laying the foundation.  The 

State doesn't object.  The State's also laid the 

foundation.  I think it just comes down out to how the 
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Court comes out on the legal conclusions. 

THE COURT:  Okay.  On the legal questions?  

MR. VOLESKY:  Yes.  

THE COURT:  All right.  

Ms. Wenzel, do you have any objection to Mr. Volesky's 

exhibits?  

MS. WENZEL:  No, Your Honor. 

THE COURT:  All right.  

Ms. Wenzel, your brief and affidavit were filed together.  

And the problem with the way -- I know this might be your 

staff, but the way you filed it, I have a brief and an 

affidavit in one filing, and the clerk has to go through 

some extra work, she pointed it out to me today, but you 

can't file those as one.  Your staff should file a brief 

and then file the affidavit separately.  

'Cause now when someone is rereading the record, they see 

"brief."  

And you don't know there's an affidavit in your file until 

you click on that brief.  And then it gives you two 

subdirectories and, of course, the next one is the 

affidavit. 

MS. WENZEL:  I apologize, Your Honor. 

THE COURT:  Okay. 

MS. WENZEL:  That's how the Sixth Circuit likes it, but I 

am happy to do it differently in the First Circuit. 
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THE COURT:  Yeah, and Sixth Circuit shouldn't be doing that 

because it causes those pleadings to be hidden.  And I can 

scroll up and down, because I saw your email and I knew 

there was an affidavit, but I scrolled up and down and I 

didn't see one.  And then finally I click on brief, and I'm 

like, well there it is.  It's hidden behind that label.  

So I've instructed her to separate that out.  Okay?  

MS. WENZEL:  I'm happy to refile too or whatever's easiest, 

I'm happy to do. 

THE COURT:  What's easier?

THE CLERK:  It's done.

THE COURT:  You got it done already?  

THE CLERK:  It's already done. 

THE COURT:  You're done, all right.  

Going forward, I don't know, maybe you want to talk to 

Judge Klinger about that issue, that those things can be 

hidden when they're filed in that manner, so I always like 

mine all separate.  And it's a lot easier to open them that 

way too.  

All right.  

Mr. Volesky, do you feel you're ready for arguments today?  

MR. VOLESKY:  I am, Your Honor. 

THE COURT:  All right.  

And, Ms. Wenzel, the same question?  

MS. WENZEL:  Yes, Your Honor. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

 

7

THE COURT:  All right.  

Mr.  Volesky, it's your motion; you go ahead.  I'm going to 

give you about 10 minutes. 

MR. VOLESKY:  Okay.  Thank you, Your Honor.  

May it please the Court, if I would be able to sit to look 

at my notes, if that's okay?  

THE COURT:  At your pleasure.  You can stand or sit. 

MR. VOLESKY:  Thank you, Your Honor.  

This case is resolved by the fundamental proposition that 

decisions about sovereign rights are for Congress to make, 

and Congress makes those decisions by speaking clearly.  

The Court should dismiss the cases against the Defendant 

because the text makes clear that Congress never 

disestablished the Yankton Sioux Reservation.  And never 

extinguished the Indian title to the allotted lands.  

Four concise points this afternoon, Your Honor.  

First, the Yankton Indian title was recognized with a 

reservation established in the Treaty of 1858.  

In the Act of 1894, Congress expressly confirmed allotments 

that had been made on the reservation lands, guaranteed the 

tribal rights, promised that Congress shall never alienate 

any part of these lands from the Indians, describing the 

lands as comprising reservations of the Yankton Sioux and 

specifically reinforcing the 1858 Treaty promises.  

The texts of the 1858 Treaty and the 1894 Act expressly 
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identify Yankton lands as reservation and Indian 

allotments, recognizing and guaranteeing the title of the 

Yankton Sioux Indians.  The status of the lands was thus 

established by Congress.  

Second, Congress did not disestablish or extinguish the 

Yankton Sioux Indian title described in treaty and statute.  

In fact, Congress was keenly aware of the hallmark language 

required to do so, and it was rejected in the 1894 Act.  

Congress sought a session agreement.  And precisely because 

the Tribe negotiated to preserve and guarantee the 

allotments in perpetuity as their continuing homelands, 

Congress expressly did just that with the language used 

under the Act.  And it did so against the backdrop of 

existing treaty rights, which were also expressly 

reinforced.  Those congressional judgments should be 

respected.  

Third, Congress did not transfer criminal jurisdiction over 

Indians in Indian Country to South Dakota.  The Tribe 

acknowledged its dependence on the United States in the 

1858 Treaty, stipulating that all matters would be disposed 

of and decided federally.  

At statehood, the General Crimes Act was in place, 

extending federal jurisdiction to Indian Country.  And the 

Major Crimes Act established exclusive federal 

jurisdiction.  
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When Congress overrides treaties and statute and transfers 

jurisdiction to state, it does so expressly.  And it has 

not done so here.  

Finally, retroactive -- retroactivity, or the parade of 

horrible possibilities if the Court decides in favor of the 

Defendant in this case.  

Although not particularly advanced by the State, it was 

noted as a current -- concern of this Court in Selwyn.  

Presumably, there may be habeas petitions if the Court 

decided in Defendant's favor.  

However, the State would have those numbers, and it hasn't 

suggested that there is anything like hundreds of cases 

waiting in the wings to have their convictions overturned.  

Even if there were, statute of limitations and other 

procedural bars would need to be overcome.  

And assuming those bars were overcome, the ultimate result 

would be that the Defendant would likely be subject to 

greater penalties in federal court.  

In any event, the parade of horribles, or retroactivity, 

provides no reason to disregard the plain text, as 

discussed in McGirt.  Because Congress is in the best place 

to change the text and add text if it wants to, as it 

routinely does in Indian Country, Congress knows how to do 

this.  And the job to fix any consequences, if the Court 

perceives them, is with Congress.  
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The cases at bar, Your Honor, are governed by a plain text 

requirement, which has everything to do with the fact that 

these boundaries were set up by Congress.  And so if you're 

going to undo that, Congress needs to speak and Congress 

needs to speak clearly.  

You can call it a reservation, Indian allotment, dependent 

Indian community, or Indian lands.  The text would be the 

same because we're talking about transfers of sovereign 

rights.  And that must be done clearly in the text by 

Congress.  

Thank you, Your Honor.  

THE COURT:  Ms. Wenzel. 

MS. WENZEL:  So I would break my argument down just a 

little bit differently.  

Um, Indian Country is defined in, um, federal, ah, statute 

however refer to it as 1151.  I think we're all familiar 

with that.  Under subsection (a), commonly known as the 

reservation land, that's all land within the limits of 

Indian -- any Indian reservation under the jurisdiction of 

the United States government notwithstanding the issuance 

of any patent, including rights-of-way running through the 

reservation.  

It is undisputed in the 8th Circuit -- well, it's 

undisputed, according to the Supreme Court of the United 

States, that any ceded lands are now -- any ceded lands 
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that were, um, sold to the United States diminished the 

reservation and would not be reservation land under 

subsection (a).  

In the 8th Circuit under Gaffey, Podhradsky, Army Corps, 

um, it is undisputed and well held -- or, I guess I 

shouldn't say "undisputed," but it is conclusively held 

that the reservation was further diminished by any 

allotment, individual allotment that was patented in fee, 

and that which afterwards passed out of Indian hands.   

Now, that is derived from that language of the 1894 Act.  I 

understand that, um, the defense does not agree that that 

was clear in plain language from Congress, but the 8th 

Circuit has decided it was.  

And this Court is bound both by the South Dakota Supreme 

Court and because of the full faith and credit, um, 

doctrine, also the federal court.  

So that is -- that takes care of (a).  

I would then like to go to subsection (c).  

All Indian allotments, the Indian titles to which have not 

been extinguished, including rights-of-way running through 

the state.  Again, the 8th Circuit has conclusively held 

that the diminishment, um, of the lands through -- the 

diminishment of the reservation, excuse me, through the 

individual allotments that were patented in fee and that 

have subsequently passed out of Indian hands also would not 
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be Indian Country under subsection (c).  

And I think when we look at how an allotment is defined 

that's a specific, um, term of art in Indian law.  An 

allotment is ordinarily -- according to Black's Law 

Dictionary, ordinarily and commonly used to describe land 

held by Indians, after allotment, and before the issuance 

of the patent in fee that deprives the land of its 

character as Indian Country.  

You know, the defense talks about Indian title.  Indian 

title, according to Black's Law Dictionary, is not 

necessarily ownership or a sovereign right, but it is 

permissive right of occupancy granted by the federal 

government to aboriginal possessors of the land.  It is 

possession, it is not ownership, and it can be extinguished 

by the federal government.  

Extinguish it means -- extinguishment, excuse me, means the 

destruction or cancellation of a right.  In this case, the 

cancellation of the possessive rights.  

When the fee patents -- when the land, excuse me, when the 

allotments were patented in fee to individual Indians, that 

fee -- fee simple, fee absolute, we all remember from 

property, that's the whole bundle of sticks.  That was 

given to individual Indians.  

And at that point, any possessory right for the Tribe is 

gone.  Because that land was passed in fee to an individual 
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person.  

That -- 

THE COURT:  So you're saying -- you're, you're focusing 

there on the individual Native American's rights as opposed 

to the Tribe's rights?  The Tribe collectively?  

MS. WENZEL:  Yes.  Because at the time that section 1151 

was passed and before, because, as the 8th Circuit has 

explained, the SCOTUS has explained, 1151 codified prior 

caselaw having to do with Indian rights.  The only thing 

that really changed is the thought that -- or, excuse me.  

Let me rephrase that.  

What it codified, or at the time what was codified, was 

that Indian title had to do with Indian ownership and that 

meant communal title at the time.  And when we're 

interpreting a statute, we have to look at the meaning of 

the words, the plain language, and their meaning at the 

time.  

So that was the meaning at the time.  So what 1151 did 

differently is saying that well, if it's a reservation, 

we're going to say no matter who owns the land, whether it 

was patented in fee or not, that is Indian Country if it is 

reservation land.  

Allotments are off the reservation.  So they are not 

reservation land, but an allotment by definition is a 

specific, again, Indian term of art, meaning an area of 
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land held in trust or alienated by the federal government 

but held in trust for the benefit of a specific person.  

Once it's patented in fee to that individual, it's no 

longer an allotment.  It's a former allotment.  So, under 

subsection (c).  

Now, I realize that for purposes -- and I don't mean to get 

into the weeds, although I'm very, very good at it.  But I 

realize that for purposes of this case, it doesn't matter 

whether you would agree with me on that part or whether, 

um, when we talk about Indian title or extinguishment of 

Indian title, that would mean the passing from Indian 

hands, which is what the 8th Circuit has, um, conclusively 

held.  I think at this point, and according to Army Corps, 

the 8th Circuit has just said, you know, we're actually not 

going to speak on or haven't had the occasion to speak on 

what happens if the land is just patented in fee but still 

held, um, by -- or, in Indian ownership.  So, again, for 

purposes of this case, it doesn't matter, 'cause the 8th 

Circuit has said once it passes out of Indian ownership, 

for sure, it's no longer an allotment under subsection (c).  

Um, I think that's all covered by this Court's Selwyn 

decision.  I think the Selwyn decision did a nice job of 

saying what I'm trying to say but in a very concise manner, 

so I appreciate that.  

The only thing that really wasn't covered in Selwyn was 
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subsection (b).  

So all dependent Indian communities within the borders of 

the United States, whether within the original or 

subsequently acquired territory thereof, and whether within 

or without the limits of any state, that codified United 

States v. Sandoval.  And United States v. McGowan.  

And according to, um, Alaska v. Native Village of Venetie, 

a Supreme Court of the United States case, there are two 

requirements to be a dependent Indian community.  First, 

federal set-aside.  

That means that the land has to be held in trust or, um, 

otherwise set-aside by the federal government.  

Now in Sandoval, which was also brought up by the -- 

THE COURT:  Let's go to the Treaty of 1858. 

MS. WENZEL:  Okay. 

THE COURT:  That was a set-aside. 

MS. WENZEL:  Yes.  I would agree (nods head).  

THE COURT:  But that's, that's 1151(a)?  

MS. WENZEL:  Yes.  So the federal set-aside requirement 

because under subsection (b), it's not reservation and not 

an allotment.  So they are supposed to be --

THE COURT:  It's an odd situation. 

MS. WENZEL:  -- I don't want to say mutually exclusive, but 

they are, they have three different meanings, right?  And I 

think they are supposed to, for the most part, or be 
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separate or at least for purposes of understandability, be 

separate.  So yes, that is a federal set-aside, but like 

you said, that would be under subsection (a).  

So the examples of a federal set-aside is land, um, 

held in trust by the United States for the benefit of the 

Tribe.  Or, um, I think the example in Sandoval was, um, 

the Pueblos in New Mexico.  And how the -- I don't think it 

was technically qualified -- or classified as a 

reservation.  But they had noted that that was the Tribe's 

land.  And it was interesting 'cause in Sandoval, they 

talked about it being held in fee.  But then they also 

said, but not really.  Um, because there is still the 

restriction on alienation.  So that is what sets it apart 

from an allotment. 

And that federal set-aside is important because, um, 

Congress has -- how it's explained in Venetie, Congress has 

the plenary power over Indian affairs.  And so there has to 

be some move by Congress or some action.  So that's, again, 

the held in trust, um, otherwise set-aside, I think the 

miscellaneous trust lands in Podhradsky are all examples.  

Here, we don't have that.  This is privately owned land.  

It was a federal set-aside at one point, but it is no 

longer now.  And the 8th Circuit has conclusively held 

that.  

THE COURT:  Well, the Supreme Court held that it was 
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diminished. 

MS. WENZEL:  Yes. 

THE COURT:  And you're saying the subsequent rulings in 

Gaffey and Podhradsky further diminished that set-aside?  

MS. WENZEL:  Yes.  Yes.  

They further diminished the reservation, technically.  Or 

said that the Act of 1894 further diminished the 

reservation, meaning anything that was diminished, so their 

individual allotments that had passed out of Indian hands 

were not longer a federal set-aside.  Now that doesn't mean 

they couldn't become a federal set-aside.  As the Court in 

Podhradsky explained, or the facts kind of had to do with, 

I guess you could say, because the federal government can 

acquire trust lands for the benefit of the Tribe.  

But here, in this case, the land and question -- in 

question in the City of Lake Andes has not been, um, I 

guess, it has not been purchased by the federal government 

and held in trust.  

Both requirements are required.  The State's position 

obviously is that the first one is not.  

The second one also is not fulfilled here.  And that's 

federal and super -- superintendence over the community.  

Its important to focus on "community" in that meaning.  

In Venetie, in note 5, um, the Tribes at issue argued that 

in the term dependent Indian community referred to 
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political defendants -- or "political" -- excuse me, 

dependents, meaning the Tribe is dependent on the federal 

government.  And the Court said no, that's not what we 

mean.  

That's why the fed -- again, why the federal set-aside 

requirement is also -- 'cause we're looking at the land in 

question.  Is the land in question dependent on the federal 

government?  

Dependent on the federal government can mean obviously that 

land held in trust, because at that point, um, and I -- I'm 

forgetting which case it was in, but it was in my brief, so 

I do apologize.  

Um, it possibly was the Owen case.  

Or no, the Owen case was not.  So it was Podhradsky, I 

apologize.  The BIA handled, um, any leases on the land.  

Any proceeds were handled by the federal government but 

then went back to the Tribe.  So that's the type of federal 

superintendence.  

Now, whether the Tribe is dependent on the federal 

government or not, um, again, isn't necessarily at issue 

here.  Because the Tribe does not compose the grand 

majority of the town.  Right?  Does the town benefit, as 

Defendant alleges, from some federal programs indirectly?  

Sure.  Of course.  But by that argument, every town in 

South Dakota where a tribal member lives is, therefore, a 
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dependent Indian community.  That's not the case.  

Um, here, the school is, ah, Andes Central.  The, um, 

Charles Mix County provides the police services.  

Charles -- Charles Mix County, um, or the City of Lake 

Andes, excuse me, again, I forget, provides the fire 

services.  

The services are provided by the State or a political 

subdivision of the state by and large, so the community of 

Lake Andes is not dependent on the federal government.  So 

this is not a dependent Indian community under subsection 

(b). 

THE COURT:  What about the fact that, when I was reading 

your brief, I wondered for 100 and some years, there's been 

a municipal government that runs this community, and they 

assess taxes on all property within the community.  How 

does that play in the federal superintendence analysis?  

Because there's a government.  A non-Indian government that 

assesses non-Native tax burdens on property.  

MS. WENZEL:  I think that goes in the way of not federal 

superintendence because -- and I, I apologize for not 

having a better answer for this, but my understanding is 

that if it is federal land, it can't be taxed by the state. 

THE COURT:  Correct. 

MS. WENZEL:  If it is Indian land, it can't be taxed by of 

the state.  So if it is being taxed by the state, or the 
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municipal government, then it's not under federal 

superintendence so that's just one more factor showing it's 

not under federal superintendence.  And those tax dollars 

are what goes to support the community.  

Um, so under those, those are the only three ways we can 

have Indian Country.  And none of those fit in this case.  

So the State properly has jurisdiction over this case.  

THE COURT:  All right.  

Anything else?  

MS. WENZEL:  Not at this point.  

THE COURT:  Mr. Volesky. 

MR. VOLESKY:  Thank you, Your Honor.  Just briefly.  

In another lens, that is constitutional law, we also start 

with the text, history, precedent, policy.  Federal laws 

applied to Indians also starts with the text.  And it 

doesn't need to go any further.  

As to what happened in Lake Andes over the last 120 years, 

the State government encroaching upon tribal rights, that 

doesn't make it right.  The Court spoke to that very well, 

I think, in McGirt.  

And just because a state encroaches on federal rights over 

a course of a hundred years, or on Native tribal rights 

over the course of many years, doesn't make it right.  And 

the State wants this Court to again rely on, skip over the 

text.  Skip over the history, go straight to precedent or 
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rely on precedent.  And it speaks of courts diminishing the 

reservation.  

Courts have no proper role in diminishing a reservation.  

That's a job of Congress.  

Again, we come back to the text.  1858 Treaty.  Set-aside.  

Recognizing Indian title.  

Again, in the 1894 Act, set-aside specifically recognizing 

the allotments, guaranteeing them to the Tribe in 

perpetuity.  The State has pointed to no language in 

18 -- in the Act of 1894 that supports their proposition in 

this case (nods head).  

Yankton Sioux Indian title was recognized.  The 

allotments were established.  Congress hasn't changed that.  

Thank you, Your Honor.  

THE COURT:  Um, and I agree with your assessment that the 

primary focus here is on two important documents.  One is 

the treaty itself, and then the congressional act that 

adopts it.  

And when this, when this reservation's issues went up to 

the U.S. Supreme Court, um, that's what they were doing is 

trying -- there was a disagreement on what the language 

meant in the Act.  The congressional act.  

And don't they have the authority to interpret the language 

of a congressional act?  Isn't that what the U.S. Supreme 

Court did?  
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MR. VOLESKY:  Absolutely and that was specifically limited 

to the ceded lands.  That lands at issue in this case are 

not ceded lands.  The Supreme Court went no further than 

that, and that, as a matter of fact, the Supreme Court 

indicated that the 1894 Act is evidence -- the language, is 

evidence of Congress's intention to maintain a continuing 

reservation, continuing Tribe.  

THE COURT:  But diminished?  

MR. VOLESKY:  Diminished to the extent of the ceded lands.  

And in the same Act, the allotments were specifically 

recognized and promised in perpetuity. 

THE COURT:  The 8th Circuit can do the same thing?  

MR. VOLESKY:  Correct.  

THE COURT:  And they did on the allotments, and a number of 

other issues in Gaffey and Podhradsky?  

MR. VOLESKY:  So in Gaffey II, the 8th Circuit did speak to 

the subject.  It cited Stands.  And it recognized that the 

Stands citation includes classic dicta.  The supreme -- or 

the 8th Circuit came back in Podhradsky, it was all in the 

same case line, that applied to that case line.  And the 

Supreme Court specifically limited -- or the 8th Circuit 

specifically limited its holding to trust lands only.  And 

it recognized that it relied on certain assumptions 

including ditka -- dicta.

THE COURT:  So, is part of your argument then -- and I, and 
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I addressed that head-on in, in Selwyn, um, when they 

decided the Yankton Sioux case, in the Supreme Court and 

the 8th Circuit, they interpreted the language and they 

used these interpretive tools, history and, you know, how'd 

the government treat it.  

Do you think that after McGirt, because they use these 

interpretive tools, that they -- if it went back, it would 

come out with a different result?  

MR. VOLESKY:  Ah, I think it would be what issues are 

raised and actually litigated and decided in that case.  

Um, will it change the result in the previous cases?  I, I 

can't speak to that.  I think in a new case that comes 

before the Court, the Court should pay attention to what 

the United States Supreme Court said in McGirt.  And make a 

decision from there based on the texts and applying Indian 

law canons. 

THE COURT:  All right.  

Anything else, Mr. Volesky?  

MR. VOLESKY:  No, Your Honor. 

THE COURT:  All right.  The motion's submitted.  

I'm going to take it under advisement.  I'll get a decision 

out to you within a couple weeks.  

MS. WENZEL:  Could I have a brief reply, Your Honor?  A 

response?  I promise, it's brief. 

THE COURT:  The Supreme Court wouldn't let you do that, you 
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know?  

MS. WENZEL:  Yes. 

THE COURT:  He argues, you argue, and then he argues.  

MS. WENZEL:  And if -- 

THE COURT:  I asked some questions that were a little bit 

off the topic, so I'll give you a short moment, and then 

Mr. Volesky gets the last word.  It's his motion.  

Go ahead. 

MS. WENZEL:  Absolutely fair, Your Honor.  

I did just -- and I apologize for not bringing this up in 

my initial response.  

Um, the defense argues that through the 1894 Act, um, and 

subsequent -- or not "subsequent" but, um, other contextual 

things that occurred at the same time the Act was passed 

and negotiated, that the land was guaranteed to the Indians 

in perpetuity.  

The State obviously disagrees with that.  The specific 

language says, um, the Article XIII in the 1894 Act says, 

guarantees the undisturbed and peaceable possession of 

allotted lands.  And then Article XIV confirms the 

allotments -- confirms the allotments and guarantees that 

Congress shall never pass any act alienating these allotted 

lands.  

Now what the 8th Circuit has found -- or concluded, is that 

Congress hadn't passed a subsequent act.  Instead, when the 
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lands were patented in fee, or whether -- when they passed 

out of Indian hands, that is what alienated the land, not 

some act of Congress.  The only thing that language served 

to do was to say we're not going to come and take it from 

you.  And if you want to pass it on yourself, that's 

obviously up to the person -- or, the owner in fee.  

Also in Podhradsky, they talked about how, um, there's the 

quote, um, about how the Great White Father has told us 

that we -- you will not be forced to part with your land 

unless you want to.  He does not want you to sell your 

homes.  He wants you to keep them forever.  

And when, when title was given to an allottee, under the 

Dawes Act, in fee, that allowed the person to keep it 

forever if they wanted to.  That in no way guarantees an 

individual allottee the right to that land in perpetuity.  

And I think that's important because when we're -- if we 

are going to relook at the different things in the Act, we 

have to look at those words, um, themselves.  

So it says nothing about "in perpetuity" or anything else, 

instead it talks about "fee."  Again, the whole bundle of 

sticks.  

Bruguier also had a, the Bruguier case from the South 

Dakota Supreme Court also talked about why the land was 

going to be patented in fee.  And the understanding at the 

time, that that was the only way to make sure that the 
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individual Indians could keep that land and that the 

federal government wouldn't come back and take it.  So that 

is how, I guess, the State would advocate for that to be 

interpreted.  

And I think otherwise the Court hit on the fact of the 8th 

Circuit used the language to interpret.  I'm not asking the 

Court just to go to precedent and do just what they say 

because they said it.  They interpreted the language.  They 

went through the different acts.  They pointed out the 

parts of the Act.  Um, the plain language -- and I did put 

in my brief where all of the different 8th Circuit and the 

South Dakota Supreme Court looked at the plain language -- 

so McGirt did not change any of that.  

Instead, it reaffirmed that.  Yes, that is absolutely a 

canon of construction.  You start at the plain language.  

The fact that they went on to other stuff doesn't matter 

because, as the conclusions in all of the cases show, they 

determined under the plain language that this is what this 

meant and then they did go on to say this is either 

supported by or not overcome by the other considerations.  

And that's what I have.  

THE COURT:  Mr. Volesky?  

MR. VOLESKY:  Your Honor, the South Dakota Supreme Court in 

Bruguier interpreted a very materially distinguishable Act 

with respect to the Rosebud Tribe, which did specifically 
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provide for extinguishment and diminishment and they have 

that language.  The South Dakota Supreme Court did not 

discuss Article XIII of the 1894 Act.  They did not discuss 

Article XIV of the 1894 Act.  Article XIII guaranteed the 

allotted lands and it specifically provided for all the 

rights of the Tribe.  Article XIV guaranteed that Congress 

shall never alienate any of these lands from the Tribe.  

Neither was article --  

THE COURT:  She said Congress won't, but that doesn't mean 

an individual Native American couldn't do it on their own.  

MR. VOLESKY:  Yes, an individual -- no.  No, Your Honor.  

An individual Native American cannot on its own divest 

sovereignty.  That takes an act of a sovereign.  That takes 

an act of Congress.  

I would also just finally note that in Gaffey II, Articles 

XIII and Articles XIV, again, were not addressed 

substantively.  And that that was the issue in Gaffey II, 

was reservation specifically under subsection (a).  So, the 

Court proceeded on assumption with respect to title in fee 

and what happened to it.  

Start with the text.  The text is clear.  Thank you, Your 

Honor.  

THE COURT:  Thank you, counsel.  

I'll get a decision out to you within a couple weeks.  

That concludes this hearing.  
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MR. VOLESKY:  Thank you, Your Honor. 

MR. COTTON:  Thank you, Judge. 

THE COURT:  You bet.

(The proceedings then conclude at 2:53 p.m. on 

September 11, 2024.) 

*   *   *
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