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Note: This order is nonprecedential.

States! Court of Appeals 
for tljc jf eberal Cirriitt
AMANDA MOJDEH RAISZADEH, 

. Petitioner.  

v.

DEPARTMENT OF HOMELAND SECURITY,
-—-Respondent -

2023-2409

Petition for review of the Merit Systems Protection 
Board in No. DC-1221-12-0452-B-l.

ON PETITION FOR PANEL REHEARING AND 
REHEARING EN BANC

Before MOORE, Chief Judge, LOURIE, Dyk, Prost, Reyna, 
 Taranto^ Chen, JEIughes, Stoll, Cunningham,, and? x

Stark, Circuit Judges1', and’C'HUN, District Judge.2

1 Circuit Judge Newman did not participate.
2 Honorable John H. Chun, Judge, United States 

District Court for the Western District of Washington, sit­
ting by designation, participated only in the decision on the 
petition for panel rehearing.
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2 RAISZADEH v. DHS

Per Curiam.
ORDER

On December 22, 2025, Amanda Mojdeh Raiszadeh 
filed a combined petition for panel rehearing and rehearing 
en banc [ECF No. 94], The petition was referred to the 
panel that heard the appeal, and thereafter the petition 
was referred to the circuit judges who are in regular active 
service.

Upon consideration thereof,  - - — --------
It Is Ordered That:
The petition for panel rehearing is denied.
The petition for rehearing en banc is denied.

January 29, 2026
Date

For the Court

Jarrett B. Perlow 
Clerk of Court
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2 RAISZADEH V. DHS

Before Lourie and Stoll, Circuit Judges, and Chun, 
District Judge.1

Per Curiam.
Amanda Mojdeh Raiszadeh appeals from a final deci­

sion of the Merit Systems Protection Board (“the Board”) 
affirming the denial of her individual right of action appeal 
against the Department of Homeland Security (“DHS”). 
Raiszadeh v. Dep’t of Homeland Sec., DC-1221-12-0452-B- 
1 (M.S.P.B. July 20, 2023) (“Final Decision”), S.A. 1-7; see 
also S.A. 8-31 (Administrative Judge’s Initial Decision 
adopted by the Board in its Final Decision). For the follow­
ing reasons, we affirm.

Background
In April 2007, DHS hired Raiszadeh as a supervisory 

employee subject to a one-year probationary period. S.A. 
8-9. During that time, her subordinates lodged multiple 
complaints about her management style and actions, which 
were summarized by the local union in written notes titled 
“Draft Focus Group Meeting Notes” (“Draft Notes”).2 See 
id. at 62—67. In November 2007, Raiszadeh and a colleague 
met with the Office of Inspector General (“OIG”) to discuss 
how they had discovered an unsecured safe containing sen­
sitive material. Id. at 33. Later, in January 2008, Raisza­
deh officially memorialized that issue by sending an email 
toOIG. Id. In December 2007, before her probation ended, 
Raiszadeh received an “unsatisfactory” performance rat­
ing, followed by a February 2008 termination notice based 
on her poor performance, delivered by her direct

1 Honorable John H. Chun, Judge, United States 
District Court for the Western District of Washington, sit­
ting by designation.

2 The Draft Notes were introduced as “Agency Ex­
hibit No. 5.” See S.A. 199 (Raiszadeh’s objections to DHS’s 
prehearing submissions).
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supervisor, Susan Dibbons. Id. at 9—10. She resigned be­
fore the termination took effect. Id.

In 2011, Raiszadeh filed a whistleblower retaliation 
complaint with the Office of Special Counsel (“OSC”), alleg­
ing that her negative performance rating and subsequent 
termination decision were reprisals for her OIG disclosure 
regarding the unsecured safe. Id. at 33. The administra­
tive judge (“AT’) initially denied corrective action, finding 
that Raiszadeh could not have had a reasonable belief that 
her disclosure was protected. Id. at 42-59. Raiszadeh pe­
titioned for review; the Board disagreed with the AJ and 
found that Raiszadeh had successfully carried her burden 
to show that she had made a protected disclosure and that 
it contributed to her termination. Id. at 32-41. The Board 
then remanded for the AJ to determine whether DHS could 
prove by clear and convincing evidence that it would have 
taken the same actions absent Raiszadeh’s protected dis­
closure. Id. at 38.

On remand, the AJ found that DHS met that burden, 
concluding that DHS would have terminated Raiszadeh re­
gardless of any whistleblowing activity. Id. at 24-25. Spe­
cifically, the AJ found that Raiszadeh was terminated 
because of significant performance and communication 
problems as shown in documented reviews provided by her 
subordinates and management at DHS and through credi­
ble testimony from DHS management and OIG agent Tim­
othy Herlihy. See id. at 17-24; id. at 25 (concluding the 
“termination [was] based on the appellant’s inability to 
perform basic job functions and not retaliation for engaging 
in protected activity”). Raiszadeh again petitioned for re­
view. Final Decision, S.A. at 1. After considering the com­
plete record, the Board affirmed the AJ’s decision, adopted 
it as its own, and denied Raiszadeh’s petition. Id. at 2. In 
doing so, the Board also rejected Raiszadeh’s challenges to 
the AJ’s evidentiary rulings regarding the Draft Notes and 
other exhibits. Id. at 2 n.2.



4 RAISZADEH V. DHS

Raiszadeh appealed. We have jurisdiction under 
28 U.S.C. § 1295(a)(9).

Discussion

Raiszadeh challenges the Board’s decision on two 
grounds. First, she argues that the Board abused its dis­
cretion by admitting certain evidence over her objections. 
See Raiszadeh Op. Br. 8-16. Second, she contends that the 
Board’s finding that DHS would have terminated her not­
withstanding her protected disclosure was not supported 
by substantial evidence. See id. at 20—42. We address each 
issue in turn.

I

The scope of judicial review of final Board decisions is 
narrowly defined and limited by statute. 5 U.S.C. 
§ 7703(c); see also O’Neill v. Off. of Pers. Mgmt., 76 F.3d 
363, 364 (Fed. Cir. 1996). We must affirm the Board’s de­
cision unless it is “(1) arbitrary, capricious, an abuse of dis­
cretion, or otherwise not in accordance with law; (2) 
obtained without procedures required by law, rule, or reg­
ulation having been followed; or (3) unsupported by sub­
stantial evidence.” 5 U.S.C. § 7703(c). Substantial 
evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Higgins 
v. Dep’t of Veterans Affs., 955 F.3d 1347, 1353 (Fed. Cir. 
2020) (citation modified).

A
We begin with the evidentiary issue. Raiszadeh argues 

that the Board abused its discretion by affirming the AJ’s 
admission of the “Draft Notes” and other exhibits over 
hearsay and authentication objections. See Raiszadeh Op. 
Br. 8-16. We disagree. “It has long been settled . .. that 
hearsay evidence may be used in Board proceedings.” Kew- 
ley v. Dep’t of Health & Hum. Servs., 153 F.3d 1357, 1364 
(Fed. Cir. 1998) (citing Hayes v. Dep’t of the Navy, 727 F.2d 
1535, 1538 (Fed. Cir. 1984)). “In addition, we have held
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that procedural matters such as the admissibility of evi­
dence, including hearsay, fall within the sound discretion 
of the Board and its AJs.” Id. (citing Curtin v. Off. of Pers. 
Mgmt., 846 F.2d 1373, 1378-79 (Fed.Cir.1988)).

Here, the AJ admitted the Draft Notes and other dis­
puted exhibits over hearsay objections because they ap­
peared “relevant” and, as the AJ correctly explained, 
“hearsay is allowed in these proceedings.” S.A. 217; see 
Kewley, 153 F.3d at 1364. Raiszadeh fails to demonstrate 
how the AJ abused her discretion, and we see no reason to 
disturb the AJ’s evidentiary determinations. See Curtin, 
846 F.2d at 1378 (explaining that we do not overturn the 
Board on evidentiary matters “unless an abuse of discre­
tion is clear and is harmful”).

While Raiszadeh argues that the Draft Notes should 
not have been admitted because they are contradicted by 
other record evidence and that “the AJ was required to 
make a reasoned [judgment] as to the probative value of 
the Draft Notes,” Raiszadeh Op. Br. 10-14, those argu­
ments go to the evidence’s weight, not its admissibility. 
Raiszadeh admits as much, basing her argument that the 
Board “erroneously admitted into evidence” the Draft 
Notes, Raiszadeh Op. Br. 8 (emphasis added), primarily on 
the Board’s purported failure to evaluate the “factors [that] 
affect the weight to be accorded to hearsay evidence,” id. at 
13 (emphasis added) (citing Borninkhof v. Department of 
Justice, 5 M.S.P.R. 77, 87 (1981)). However, it is not our 
role to reweigh evidence, and we decline to do so here.3 See

3 Raiszadeh also argues that the AJ erred by admit­
ting and relying on two other pieces of evidence, Exhibits 3 
and 4. Raiszadeh Op. Br. 14—16. Yet, it does not appear 
that the AJ relied on such exhibits, and even if she did, 
Raiszadeh cannot prove harmful error given the other sub­
stantial evidence supporting the AJ’s findings.
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Rickel v. Dep’t of the Navy, 31 F.4th 1358, 1366 (Fed. Cir. 
2022).

Even if the AJ had erred in admitting the Draft Notes, 
any such error was harmless. See Curtin, 846 F.2d at 1379 
(“If an abuse of discretion did occur with respect to the dis­
covery and evidentiary rulings, in order for petitioner to 
prevail on these issues he must prove that the error caused 
substantial harm or prejudice to his rights which could 
have affected the outcome of the case.” (citations omitted)). 
The Draft Notes were merely cumulative of other, inde­
pendent evidence reflecting the same employee complaints 
and management concerns about Raiszadeh’s performance. 
See S.A. 1680-1681 (Dibbins testifying that by the time she 
received the Draft Notes, she had already heard several 
complaints that were listed in the Draft Notes); see also id. 
at 558, 1498, 1707.

Finally, to the extent that Raiszadeh argues that the 
Draft Notes, as admitted hearsay evidence, do not consti­
tute substantial evidence supporting the Board’s findings, 
we address those arguments in the following section.

B
Raiszadeh next argues that the Board’s finding that 

DHS met its burden to prove that it would have terminated 
her regardless of her protected disclosure was not sup­
ported by substantial evidence. Again, we disagree.

The Whistleblower Protection Act (“WPA”) “prohibits 
any federal agency from taking, failing to take, or threat­
ening to take or fail to take, any personnel action” against 
an employee for making a protected disclosure. Fellhoelter 
v. Dep’t ofAgric., 568 F.3d 965, 970 (Fed. Cir. 2009) (citing 
5 U:S.C. § 2302(b)(8)). To make aprima facie case of retal­
iation under the WPA, an employee must show that she 
made a protected disclosure and that it contributed to an 
adverse personnel action. Id. (citing 5 U.S.C. § 1221(e)(1). 
The agency may rebut that prima facie case by proving,
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with clear and convincing evidence, that it wotdd have 
taken the same action absent the disclosure. Whitmore v. 
Dep’t of Lab., 680 F.3d 1353, 1374 (Fed. Cir. 2012) (citing 
5U.S.C. § 1221(e)).

To determine whether DHS would have taken the same 
adverse action absent the protected disclosure, we evaluate 
three nonexclusive factors known as the Carr factors. See 
Carr v. Soc. Sec. Admin., 185 F.3d 1318, 1323 (Fed. Cir. 
1999). The three nonexclusive factors are:

[(1)] [T]he strength of the agency’s evidence in sup­
port of its personnel action; [(2)] the existence and 
strength of any motive to retaliate on the part of the 
agency officials who were involved in the decision; 
and [(3)] any evidence that the agency takes similar 
actions against employees who are not whistleblow­
ers but who are otherwise similarly situated.

Id. The Carr factors do not impose any affirmative duty on 
DHS to produce evidence for each factor, but are merely 
guiding considerations in determining whether DHS has 
met its burden. Whitmore, 680 F.3d at 1374.

As a threshold matter, Raiszadeh argues that the Draft 
Notes, as hearsay evidence, cannot constitute substantial 
evidence. See Raiszadeh Op. Br. 8-14. That is incorrect. 
See Sanders v. U.S. Postal Serv., 801 F.2d 1328, 1331 (Fed. 
Cir. 1986) (“[H]earsay evidence may be substantial evi­
dence in an administrative proceeding if there are circum­
stances which give it credibility and probative value to a 
reasonable mind.” (citations omitted)). The Draft Notes, as 
exemplified by the AJ’s Carr factor analysis, see S.A. 17- 
25, are highly probative of the extent and nature of em­
ployee concerns about Raiszadeh’s supervisory conduct 
during her rating period, which also falls within her proba­
tionary period. In addition, other record evidence substan­
tiates the Draft Note’s probative value and reinforces its 
credibility. The AJ explained that DHS management, in­
cluding Dibbins and District Director Gregory Christian,
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received the Draft Notes contemporaneously in October 
2007 and that both had independently learned of similar 
employee complaints. See S.A. 1680-1681, 1862—1863. 
Under such circumstances, the Draft Notes may and, as 
discussed below, did constitute substantial evidence be­
cause it bore sufficient indicia of probative value and relia­
bility. See Sanders, 801 F.2d at 1331.

Moving to the first Carr factor, the strength of the 
agency’s evidence supporting the personnel action, the AJ 
found “strong evidence” of Raiszadeh’s managerial defi­
ciencies. See S.A. 17-20. The AJ pointed to numerous com­
plaints from veteran employees describing Raiszadeh as 
“abrasive, overbearing!,] and rude,” id. at 17, and attrib­
uting record-low morale to her “insensitive and heavy- 
handed” supervision, id. at 18. The AJ specifically credited 
Dibbins’s evaluations, which noted that Raiszadeh was “re; 
actionary rather than composed,” that her unit suffered 
from “significant disintegration of cohesion,” and that she 
needed additional training in written communication. Id. 
at 19-20. Those findings constitute substantial evidence 
supporting the AJ’s conclusion that the record strongly 
supported DHS’s decision to terminate Raiszadeh during 
her probation for performance-related reasons.

As to the second Carr factor, the AJ found that DHS’s 
motive to retaliate was weak. See S.A. 20-24. Crediting 
Dibbins’s testimony, the AJ determined that Dibbins was 
unaware of Raiszadeh’s protected disclosure to the OIG un­
til 2011 or 2012, years after the termination. Id. at 21. The 
AJ described Dibbins as a “direct, straightforward witness” 
with no indication of “subterfuge in her testimony.” Id. In 
contrast, the AJ found Raiszadeh’s demeanor during her 
testimony “evasive, chaotic!,] and at times, bordering on in­
coherent,” and highlighted inconsistencies in her testimo­
nies from different proceedings regarding the timing of her 
disclosure to OIG, deeming her explanations implausible. 
Id. at 23. Further, the A J credited OIG agent Herlihy’s 
testimony that it was “highly unlikely” any meeting
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occurred, in November 2007 between Raiszadeh, her col­
league, and OIG, undermining Raiszadeh’s timeline. Id. at 
22. Taken together, this demonstrates substantial evi­
dence of no retaliatory motive on DHS’s part.

Raiszadeh does not specifically address individual Carr 
factors one or two, but rather challenges the A J’s weighing 
of the evidence, see Raiszadeh Op. Br. 16-20, and her wit­
ness credibility determinations, see id. at 21-30. Those ar­
guments misapprehend our scope of review and divert our 
attention from the Car?' analysis. The AJ carefully consid­
ered the record evidence, made reasonable credibility de­
terminations, and determined that DHS would have 
terminated Raiszadeh absent her protected actions by clear 
and convincing evidence. Again, it is not our role to re­
weigh evidence, and we decline to do so here. See Rickel, 
31 F.4th at 1366. Furthermore, the AJ’s credibility deter­
minations are “virtually unreviewable.” Henry v. Dep’t of 
the Navy, 902 F.2d 949, 953 (Fed. Cir. 1990) (citation al­
tered).

As for the third Carr factor, which considers whether 
the agency treated similarly situated employees differ­
ently, the AJ found no relevant comparator evidence. S.A. 
24 n.5. Thus, the AJ properly excluded this factor from the 
Carr analysis. See Whitmore, 680 F.3d at 1374 (“[T]he ab­
sence of any evidence relating to Carr factor three can ef­
fectively remove that factor from the analysis.”). 
Raiszadeh contends that the “AJ has completely ignored 
[her] evidence that she was treated less favorably than sev­
eral similarly situated mangers.” Raiszadeh Op. Br. 30. 
The AJ did not ignore evidence but rather found that there 
was a ‘lack of evidence regarding similarly situated em­
ployees.” S.A. 24 n.5. DHS did not offer evidence of super­
visory employees that were terminated for similar reasons. 
Id. And while Raiszadeh offered two comparators, they 
were not terminated by the agency, nor were they similarly 
situated. See Raiszadeh Op. Br. 30-33. Specifically, 
Raiszadeh does not show that either of her proposed



10 RAISZADEH V. DHS

comparators exhibited a pattern of performance issues dur­
ing their probationary periods as she did; Raiszadeh only 
proffers that the supposed comparators were involved in 
one-off incidents or that they had received generalized 
feedback on their management or writing skills. Id. Thus, 
the AJ properly discarded this factor from the analysis. See 
Whitmore, 680 F,3d at 1374.

In sum, the AJ’s analysis of the Carr factors was sup­
ported by substantial evidence; DHS’s action rested on am­
ple evidence of Raiszadeh’s poor performance, not 
retaliatory animus.

Conclusion

We have considered Raiszadeh’s remaining arguments 
and find them unpersuasive. For the foregoing reasons, we 
affirm

AFFIRMED
Costs

No costs.
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FINAL ORDER

5J1 The appellant has filed a petition for review of the initial decision, which

denied her request for corrective action in this individual right of action appeal. 

On petition for review, the appellant argues that the administrative judge erred in 

finding that the agency proved by clear and convincing evidence that it would

1 A nonprecedential order is one that the Board has determined does not add 
significantly to the body of MSPB case law. Parties may cite nonprecedential orders, 
but such orders have no precedential value; the Board and administrative judges are not 
required to follow or distinguish them in any future decisions. In contrast, a 
precedential decision issued as an Opinion and Order has been identified by the Board 
as significantly contributing to the Board’s case law. See 5 C.F.R, § 1201.117(c).

EXHIBIT
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have terminated the appellant in the absence of her protected disclosures. 

Generally, we grant petitions such as this one only in the following 

circumstances: the initial decision contains erroneous findings of material fact; 

the initial decision is based on an erroneous interpretation of statute or regulation 
or the erroneous application of the law to the facts of the case; the administrative 

judge’s rulings during either the course of the appeal or the initial decision 

were not consistent with required procedures or involved an abuse of discretion, 

and the resulting error affected the outcome of the case; or new and material 

evidence or legal argument is available that, despite the petitioner’s due 

diligence, was not available when the record closed. Title 5 of the Code of 

Federal Regulations, section 1201.115 (5 C.F.R, § 1201.115). After fully 

considering the filings in this appeal, we conclude that the petitioner has not 

established any basis under section 1201.115 for granting the petition for review. 

Therefore, we DENY the petition for review and AFFIRM the initial decision, 
which is now the Board’s final decision. 5 C.F.R. § 1201.113(b).2

NOTICE OF APPEAL RIGHTS3
You may obtain review of this final decision. 5 U.S.C. § 7703(a)(1). By 

statute, the nature of your claims determines the time limit for seeking such 

review and the appropriate forum with which to file. 5 U.S.C. § 7703(b). 
Although we offer the following summary of available appeal rights, the Merit 

Systems Protection Board does not provide legal advice on which option is most 

appropriate for your situation and the rights described below do not represent a- 

statement of how courts will rule regarding which cases fall within their 

2 We have considered the appellant’s arguments regarding the administrative judge’s 
consideration of hearsay and the admission of documentary evidence. Petition for 
Review File, Tab 5 at 2-7, 9. We find that those arguments do not provide a basis for 
reversing the initial decision.

Since the issuance of the initial decision in this matter, the Board may have updated 
the notice of review rights included in final decisions. As indicated in the notice, the 
Board cannot advise which option is most appropriate in any matter.
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jurisdiction. If you wish to seek review of this final decision, you should 

immediately review the law applicable to your claims and carefully follow all 
filing time limits and requirements. Failure to file within the applicable time 

limit may result in the dismissal of your case by your chosen forum.

Please read carefully each of the three main possible choices of review 

below to decide which one applies to your particular case. If you have questions 

about whether a particular forum is the appropriate one to review your case, you 

should contact that forum for more information.

(1) Judicial review in general. As a general rule, an appellant seeking 

judicial review of a final Board order must file a petition for review with the U.S. 

Court of Appeals for the Federal Circuit, which must be received by the court 

within 60 calendar days of the date of issuance of this decision. 5 U.S.C. 

§ 7703(b)(1)(A).

If you submit a petition for review to the U.S. Court of Appeals for the 

Federal Circuit, you must submit your petition to the court at the 

following address:

U.S. Court of Appeals
for the Federal Circuit

717 Madison Place, N.W. 
Washington, D.C. 20439

Additional information about the U.S. Court of Appeals for the Federal 

Circuit is available at the court’s website, www.cafc.uscourts.gov. Of particular 

relevance is the court’s “Guide for Pro Se Petitioners and Appellants,” which is 

contained within the court’s Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono representation for an appeal to, 

the U.S. Court of Appeals for the Federal Circuit, you may visit our website at 

http://www.mspb.gov/probono for information regarding pro bono representation 

for Merit Systems Protection Board appellants before the Federal Circuit. The

http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
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Board neither endorses the services provided by any attorney nor warrants that 

any attorney will accept representation in a given case.

(2) Judicial or EEOC review of cases involving a claim of 
discrimination. This option applies to you only if you have claimed that you 

were affected by an action that is appealable to the Board and that such action 

was based, in whole or in part, on unlawful discrimination. If so, you may obtain 

judicial review of this decision—including a disposition of your discrimination 

claims—by filing a civil action with an appropriate U.S. district court (not the 

U.S. Court of Appeals for the Federal Circuit), within 30 calendar days after you 

receive this decision. 5U.S.C. $ 7703(b)(2); see Perry v. Merit Systems 

Protection Board, 582 U.S. 420 (2017). If you have a representative in this case, 

and your representative receives this decision before you do, then you must file 

with the district court no later than 30 calendar days after your representative 

receives this decision. If the action involves a claim of discrimination based on 

race, color, religion, sex, national origin, or a disabling condition, you may be 

entitled to representation by a court-appointed lawyer and to waiver of any 

requirement of prepayment of fees, costs, or other security. See 42 U.S.C. 

§ 2000e-5(f) and 29 U.S.C. § 794a.

Contact information for U.S. district courts can be found at their respective 

websites, which can be accessed through the link below:

http://www.uscourts.gov/Court Locator/CourtWebsites.aspx .

Alternatively, you may request review by the Equal Employment 

Opportunity Commission (EEOC) of your discrimination claims only, excluding 

all other issues. 5 U.S.C. § 7702(b)(1). You must file any such request with the 

EEOC’s Office of Federal Operations within 30 calendar days after you receive 

this decision. 5 U.S.C. § 7702(b)(1). If you have a representative in this case, 

and your representative receives this decision before you do, then you must file

http://www.uscourts.gov/Court_Locator/CourtWebsites.aspx
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with the EEOC no later than 30 calendar days after your representative receives 

this decision.
If you submit a request for review to the EEOC by regular U.S. mail, the 

address of the EEOC is:

Office of Federal Operations 
Equal Employment Opportunity Commission 

P.O. Box 77960 
Washington, D.C. 20013

If you submit a request for review to the EEOC via commercial delivery or 

by a method requiring a signature, it must be addressed to:

Office of Federal Operations 
Equal Employment Opportunity Commission 

131 M Street, N.E, 
Suite 5SW12G 

Washington, D.C. 20507

(3) Judicial review pursuant to the Whistleblower Protection 

Enhancement Act of 2012. This option applies to you only if you have raised 

claims of reprisal for whistleblowing disclosures under 5 U.S.C. § 2302(b)(8) or 

other protected activities listed in 5 U.S.C. § 2302(b)(9)(A)(i), (B), (C), or (D). 

If so, and your judicial petition for review “raises no challenge to the Board’s 

disposition of allegations of a prohibited personnel practice described in section 

2302(b) other than practices described in section 2302(b)(8), or 2302(b)(9)(A)(i), 

(B), (C), or (D),” then you may file a petition for judicial review either with the 

U.S. Court of Appeals for the Federal Circuit or any court of appeals of 
competent jurisdiction.4 The court of appeals must receive your petition for

4 The original statutory provision that provided for judicial review of certain 
whistleblower claims by any court of appeals of competent jurisdiction expired on 
December 27, 2017. The All Circuit Review Act, signed into law by the President on 
July 7, 2018, permanently allows appellants to file petitions for judicial review of 
MSPB decisions in certain whistleblower reprisal cases with the U.S. Court of Appeals 
for the Federal Circuit or any other circuit court of appeals of competent jurisdiction. 
The All Circuit Review Act is retroactive to November 26, 2017. Pub. L. No. 115-195, 
132 Stat. 1510.
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review within 60 days of the date of issuance of this decision. 5 U.S.C. 

§ 7703(b)(1)(B).

If you submit a petition for judicial review to the U.S. Court of Appeals for 

the Federal Circuit, you must submit your petition to the court at the 

following address:

U.S. Court of Appeals
for the Federal Circuit

717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of Appeals for the Federal 

Circuit is available at the court’s website, www.cafc.uscourts.gov. Of particular 

relevance is the court’s “Guide for Pro Se Petitioners and Appellants,” which is 

contained within the court’s Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono representation for an appeal to 

the U.S. Court of Appeals for the Federal Circuit, you may visit our website at 

http://www.mspb.gov/probono for information regarding pro bono representation 

for Merit Systems Protection Board appellants before the Federal Circuit. The 

Board neither endorses the services provided by any attorney nor warrants that 

any attorney will accept representation in a given case.

Contact information for the courts of appeals can be found at their 
respective websites, which can be accessed through the link below:

http://www.uscourts.gov/Court Locator/CourtWebsites.aspx.

FOR THE BOARD: /s/ for
Jennifer Ever ling
Acting Clerk of the Board

Washington, D.C.

http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
http://www.uscourts.gov/Court_Locator/CourtWebsites.aspx
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INITIAL DECISION

By Order dated December 9, 2015, the Board remanded this appeal to 
address whether the agency would have taken the same actions against the 
appellant absent her protected disclosure. Remand File (RF), Tab 1. For the 
reasons explained below, the appellant’s request for corrective action is DENIED.

ANALYSIS AND FINDINGS
Background

Effective March 18, 2007, the agency appointed the appellant to the 
position of Citizen and Immigration Services (CIS) Assistant, GS-1802-07, which 
was later converted to the position of Supervisory CIS Assistant, GS-1802-09, on 
April 1, 2007. Appeal File, Docket Np. DC-0752-12-0648-1-2, (AF-I-2) Tab 18
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at 12-13. The appellant had no prior experience working for the federal 
government and was required to complete a probationary period of one year. Id. 
In her new position, the appellant supervised approximately seven to eight 
clerical/support employees of the CIS Washington Field Office in Fairfax, 
Virginia. Id. at 23-31, 45. The appellant’s immediate supervisor was Susan 
Dibbins who was the Field Office Director, GS-15. Hearing Transcript (HT), 
Vol . 2 at 134-35,

In late 2007, the appellant and a coworker, Chcri Bailey, met with the 
Special Agent in Charge, Joseph Gaudiano, and the Assistant Special Agent in 
Charge, Timothy Herlihy, with the agency ’s Office of Inspector General (DIG). 
AF-1-2, Tab 30, Exhibit I; Tab 42, Hearing Compact Disc (HCD). During this, 
meeting, the appellant complained of several incidents involving her subordinate 
employees, and that on June 7, 2007, a safe was left open containing 
naturalization certificates.1 id. On December 17, 2007, Agent Herlihy sent the 
appellant an email, in which he told her it was “nice meeting with” her and that 
he was returning her files. Id., Exhibit H. In that email, Agent Herlihy also 
thanked the appellant “for taking time to pull [her] thoughts together,” and that he 
was looking “forward to hearing” from the appellant. Id. On January 2, 2008, the 
appellant sent Agent Herlihy a letter outlining her complaints. Id., Exhibit I.

On December 28, 2007, Ms. Dibbins rated the appellant as unacceptable on 
three of her Core Competencies (communication, teamwork and cooperation, and 
leadership) resulting in an overall performance rating of unacceptable. AF-I-2, 
Tab 19 at 6-16. The appellant electronically signed the performance evaluation 
on January 11, 2008. Id. On February 11, 2008, Ms. Dibbins sent an email to

1 Although in her closing argument the appellant references the safe containing 
naturalization certificates being left open on two occasions and in her testimony she 
states that the safe was left open multiple times, only the June 7, 2007 incident was 
brought to OSC and is properly before the Board. AF-2-I, Tab 26 (Order and Summary 
of Prehearing Conference); see also, RF, Tab 1 (Board Remand Order).
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Mitch Berkenkemper, Chief of the Labor and Employees Relations, stating that 
she wanted to terminate the appellant because “(sjome events happened last week 
that were the final straw and she cannot continue in a supervisory role here any 
longer,” AF-I-2, Tab 30, Exhibit D. On February 19, 2008, Ms. Dibbins issued 
the appellant her termination notice, which cited deficiencies in her performance 
during her probationary period. AF-1-2, Tab 18 at 46-47. While the termination 
letter effectuated the appellant’s termination on February 19th, the agency 

permitted the appellant to submit her resignation on February 29, 2008, 
retroactive to the termination date. Id. at 50.
Clear and Convincing Evidence

For an appellant who establishes Board jurisdiction over her IRA appeal to 
be entitled to corrective action over her claims, she must establish by a 
preponderance of the evidence the following four elements; (1) the management 
official has the authority to take? recommend, or approve any personnel action; 
(2) the aggrieved employee made a disclosure protected under 5 U.S.C. § 
2302(b)(8)(A); (3) the management official used her authority to take, or refuse 
to take, a personnel action against the aggrieved employee; and (4) the protected 
disclosure was a contributing factor in the agency’s personnel action. See 
Chambers v, Department of Interior, 602 F.3d 1370, 1376 (Fed. Cir. 2010); 
Lachance v. White, 174 F.3d 1378, 1380 (Fed. Cir. 1999), cert, denied, 528 U.S. 
1153 (2000). If the appellant meets that burden, the Board must order corrective 
action unless the agency establishes by clear and convincing evidence that it 
would have taken the same personnel action in the absence of the disclosure. 
Whitmore v. Department of Labor, 680 F.3d 1353, 1368 (Fed. Cir. 2012).

It is undisputed that the appellant was hired by the agency to supervise the 
clerical/support staff for the CIS Washington D.C. Field Office, some of which 
had been with the agency 20 to 30 years. By all accounts, there were continuing 
problems between the appellant and her staff. In August 2007, two of the 
appellant’s subordinate employees complained that the appellant subjected them
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to a hostile work environment. AF-I-2, Tab 18 at 16, 18-21. Specifically, the 
employees complained that while the appellant was away at training, she called 
the unit excessively, screamed at the employees, threatened unwarranted 
disciplinary action, and treated them with disrespect. Id. These problems 
continued, necessitating management and file American Federation of 
Government Employees (AFGE) to agree to conduct a Focus Group with the 
employees in October 2007. Id. at 23-31; Tab 31, Exhibit L.

After the Focus Group report was issued on October 11, 2007, management 
officials discussed techniques to correct the appellant’s behavior while continuing 
to support her as a supervisor. Id. at 43-45. On November 9, 2007, Gregory 
Christian, District Director, issued the clerical unit employees a memo to serve 
“as a reminder of policies and behaviors that are critical to the smooth operation 
of the Clerical Unit and the Washington Field Office" and the memo also stated 
“(ijt is imperative that all employees abide by these practices." AF-1-2, Tab 19 
at 4-5, Among other things, this memo reminded the clerical employees that they 
were to “obey the directive of their supervisors,” not perform work for another 
unit without permission, “behave professionally in the office and to refrain from 
using profanity,” and to “show proper respect for their supervisor’s position, 
regardless of their opinion of the person in the position.” Id.

On November 28, .2007, Mr. Berkenkemper sent an email to several 
management officials, including the appellant and her supervisor, Susan Dibbins, 
suggesting a two prong approach to improve the relations in the appellant’s 
clerical unit. AF-I-2, Tab 18 at 32-35. The first approach was to deal with the 
appellants shortcomings by conducting a mediation with the appellant and her 
staff, and the second involved potential disciplinary action if the appellant’s 
employees violated the procedures provided in the November 9<h memorandum. 
Id. That same day, Ms. Dibbins sent Mr. Berkenkemper an email in which she 
explained that she was “getting close to a decision to terminate [the appellant]" 
because she did hot have ‘The ability or temperament to be a supervisor.” Id.
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However, later that day, Ms. Dibbins confirmed that she would "hold-off on any 
final decision regarding [the appellant] while we get this next phase going,” and 
that while she still had “some serious reservations about [the appellant’s] ability 
to lead,” she wanted “to see how [the appellant] handle[d] herself and the unit 
during this phase of the process.” W, Ms. Dibbins also noted that she wanted to 
start the mediation process "soon while [the appellant] is within her probationary 
period,” but “time is running short.” M. Because of various scheduling issues, 
the mediation was not scheduled until February 19 and 21, 2008. AF-I-2, Tab 31, 
Exhibit!,.

On December 28, 2007, Ms. Dibbins rated the appellant as unacceptable in 
the core competencies of communication, teamwork and cooperation, and 
leadership. AF-1-2, Tab 19 at 6-16. On February 11, 2008, Ms. Dibbins wrote a 
memo for record, outlining a report she received from ah employee, Cheri Bailey. 
AF-1-2, Tab 31, Exhibit D. The memo indicated that the appellant had been 
telling Ms. Bailey that Katihska Tapia, Ms. Bailey’s supervisor, had been 
"talking badly about” Ms. Bailey and that “she is really after you.” Id. The 
memo also indicated that the appellant had asked about the content of a closed- 
door meeting between Ms. Bailey and Ms. Dibbins, and that she had been telling 
everyone that she was the "star witness” in the Michael Hadeed investigation.2 
Id. Ms. Dibbins noted that while the Hadeed investigation was “confidential,” 
the appellant had told at least four other employees. Id. The memo further 
indicated that Ms. Dibbins spoke to another employee, Mary Flores, for 
confirmation of the report, and that Ms. Flores stated that the appellant was "very 
immature, cannot be trusted, and [tries] to stir-up problems because she 
constantly needs to be the center of attention.” Id. Ms. Dibbins concluded the

2
The DIG bad an ongoing criminal investigation of Michael Hadeed, a local attorney. 

The appellant worked as a paralegal for Mr. Hadeed prior to her appointment to the 
federal service.
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memo by stating “based on this information, combined with other incidents with 
Amanda in the past, I am seeking to terminate her while she is on probation.” Id. 
That same day, Ms. Dibbins emailed Mr. Berdenkemper stating that she “need[s] 
and wantfs] to terminate Amanda Raiszadeh,” and that "[sjome events happened 
last week that were the final straw and she cannot continue in a supervisory role 
here any longer.” Id., Exhibit D. On February 19, 2008, Ms. Dibbins notified the 
appellant that she “will be removed during probation from [her] positon of 
Supervisory CIS Assistant” based oa her unsatisfactory performance rating. AF- 
1-2, Tab 19 at 46-47.

At the hearing, Ms. Dibbins testified that the appellant “was not 
particularly competent as a supervisor,” and that she had “difficulty making 
independent decisions,” tended “to be overly dramatic about things that were 
going oh in the office,” and was inclined “to personalize things that really were 
more about...operational issues.” HT, Vol. 2 at 141. She explained that 
sometimes the appellant demonstrated good judgment and sometimes she did not, 
and she required a lot of “hand-holding” with “how to deal with employees 
individually; how to deal with...dynamics within the group,” and “operational 
issues.” Id. at 142. Ms. Dibbins stated that she spoke to the appellant several 
times a week on how to improve the office functions, during which she would 
“point out” the appellant’s “problem areas.” Id. at 148. While Ms. Dibbins 
acknowledged that the appellant had a “difficult staff,” she testified that she 
“couldn’t always be the problem solver” for the appellant, and because the 
appellant was “hired to be a member of management,” she was “supposed to be 
able to make independent decisions.” Id. at 149. Ms. Dibbins testified that she 
was hot aware that the appellant had gone to the OIG to report the safe being left 
open until 2011 or 2012, during the processing of the appellant’s EEO complaint. 
Id. at 161. She testified that while she was aware that the appellant had met with 
the OIG in 2007, it was her belief that the meetings involved an investigation of 
Michael Hadeed, the appellant’s former employer. Id. Regarding the
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unacceptable performance ratings, Ms, Dibbins testified that she gave these 
ratings to the appellant based on her performance, not because she had met with 
the OIG, Id. at 185.

Mr. Christian testified that he received reports “from [the appellant’s] 
direct staff...that she was accusative and harsh with her employees and there was 
often a back and forth between her and her employees, and it was a difficult 
environment to work in.” HT, Vol. 2 al 94, He stated that the appellant "was a 
contributing factor” to the drama in her office. Id. at 95. While the decision to 
terminate the appellant was Ms. Dibbins', Mr. Christian testified that he agreed 
with the decision. Id. at 100.

Mr. Berkenkemper testified that the appellant had “a difficult working 
environment in the sense that what you had was a group of employees in an office 
who had worked together for many years, some of them as many as 30 years 
together,” and they were “familiar with each other” and “a close-knit group." 
HT, Vol. 2 at 152, He also testified that the planned mediation session could not 
be scheduled in November/December 2007 because of the holiday schedule, and 
once Ms. Dibbins decided to terminate the appellant, it was unnecessary to have 
the mediation scheduled for February 19 and 21.- Id. at 167.

The appellant testified that she was hired to supervise the clerical unit; 
which had between seven and nine employees. HT, Vol. 1 at 14-15, At the 
beginning, she was told that she was "inheriting a very hostile unit” of 
employees. Id. The appellant testified that the behaviors outlined in the 
November 9 memo were problems that she had brought to management’s 
attention, and when this memo was issued, the appellant believed that she had the 
support of Ms. Dibbins and Mr. Christian. Id. at 23. According to the appellant, 
Ms. Dibbins would always listen to her and allow her to talk at supervisor 
meetings, but this "drastically” changed after November 27, 2007. Id. at 50,

The appellant stated that she initially called James Izzard with the OIG, 
and after speaking with her, he set up a meeting with his supervisor, Tim, Herlihy.
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Id. at 86-89, The appellant testified that she is sure that the meeting occurred on 
November 21, 2007, the day before Thanksgiving, because she purchased Super 
Chicken for her employees on that day with her NASA credit card. Id. The 
appellant further testified that she believes she met with the Old on November 21 

because she and Ms. Bailey were provided 2 hours of administrative leave on that 
date, and that was the only date they could go together. Id. at 92-95. She 
testified that they met with the agents until 6:00 or 6:30 that evening. Id. at 99, 
After the meeting, the appellant stated that she spent her Thanksgiving holiday 
putting together all her thoughts on a written document and faxed it to Mr. 
Herlihy on November 26 or 27. Id. at 111. The appellant further testified that 
after she faxed this document to Mr. Herlihy, she and Ms. Dibbins had an 
“extreme confrontation” on November 26 or 27, where Ms. Dibbins “started 
interrogating" her about what she told the OIG. Id. at 112-15. The appellant 
explained that Ms. Dibbins was very upset and yelling. Id. The appellant 
testified that she called Mr. Herlihy shortly thereafter, during which they had a 
lengthy conversation about the confrontation with Ms. Dibbins and her belief that 
she was going to be fired for coming to his office. Id. She confirmed that Mr. 
Herlihy emailed her on December 17, 2007, and she said that he verbally 
informed her that she needed to put her complaints in better written form. Id. at 
117; Tab 31, Exhibit H. She also confirmed that she sent him the list of 
complaints on January 2, 2008, after receiving assistance with the writing from 
Ms. Bailey. Id.-. Tab 31, Exhibit I.

Prior to the poor performance evaluation in late December 2007, the 
appellant testified that she had not received any formal counseling from her 
supervisors and no indication that she might be subject to termination. HT. Vol. 
1 at 127-31. She stated that throughout her employment she had been given 
additional responsibilities from Ms. Dibbins. Further, she disputed several of the 
incidents as provided in Ms. Dibbins’ November 28, 2007 email, Id. at 133-41. 
The appellant also testified that she never made the comments to Ms. Bailey and
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Ms. Flores as indicated in Ms. Dibbins’ February IT, 2008 memorandum. Id. at 
188.

Agent Herlihy testified that he and Agent Gaudiano met with the appellant 
and Ms. Bailey because Agent Izzard and Agent Karen Jordan were unable to 
meet with them. AF-I-2, Tab 42. He explained that Ms. Bailey had been 
providing information concerning several pending criminal investigations, and 
that the appellant was being interviewed to determine whether she had 
information pertaining io the Michael Hadeed investigation. Id. As it turns out, 
the appellant had no valuable information about the Hadeed investigation and 
wanted to discuss various personnel problems she was having with her employees 
and managers. Id. While Agent Herlihy recalled the appellant reporting the safe 
incident, he Stated that they were well aware of safes being left open at CIS and 
that was not noteworthy. Id. He also confirmed that he sent the appellant the 
email on December 17, 2007. Id.

Ms, Bailey testified that she remembered going with the appellant “a 
couple of days before the Thanksgiving holiday,” and that she believes it was 
November 21. HT, Vol, 1 at 50-51. She testified that she would have left the 
office around 2:30 p.m., and they met with the agents until after dark. Id. at 52. 
Ms. Bailey confirmed that the appellant spent her Thanksgiving holiday writing a 
document fof the OIG. Id. at 56. Ms. Bailey further testified that not long after 
this visit, Ms. Dibbins asked her about the appellant’s visit to the OIG and that 
Ms. Dibbins was trying to figure out who went with her to the OIG and details 
about the visit. Id. at 61-64. According to Ms. Bailey, Ms. Dibbins told her that 
the appellant had informed her of the OIG visit. Ms. Bailey also denied making 
the report to Ms. Dibbins as provided in the February 11, 2008 memorandum and 
explained that Ms. Dibbins told her that the appellant had been bragging about 
being a “star witness” in the Hadeed investigation. Id. at 72-74, 76. After the 
appellant’s termination, Ms. Bailey testified that Ms. Dibbins informed her that
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the appellant had been terminated for her failure to disclose that she had worked 
for Michael Hadeed and told her not to talk to the appellant. Id. at 78.

Clear and convincing evidence is that measure or degree of proof that 
produces in the mind of the trier of fact a firm belief as to the allegations sought 
to be established. 5 C.F.R. § 1209.4(e). In determining whether an agency has 
shown by clear and convincing evidence that it would have taken the same 
personnel action in the absence of whistleblowing, the Board will consider the 
following factors: the strength of the agency’s evidence in support of its action; 
the existence and strength of any motive to retaliate on the part of the agency 
officials who were involved in the decision; and any evidence that the agency 
takes similar actions against employees who are not whistleblowers but who are 
otherwise similarly situated. Carr v. Social Security Administration, 185 F.3d 
1318, 1323 (Fed. Cir. 1999). “Evidence only clearly and convincingly supports a 
conclusion when it does so in the aggregate considering all the pertinent evidence 
in the record, and despite the evidence that fairly detracts from that conclusion.” 
Whitmore, 680 F.3d at 1368.

The agency ’s evidence in support of its ac tion is strong.

The agency had strong evidence to support the termination, of a 
probationary employee. There is no denying the evidence that the appellant was 
having serious difficulty managing her staff. As reported by the AFGE Focus 
Group, “the ‘elephant in the room’ during the meeting was the fact that the 
employees feel strongly that the main problem has been poor supervision, 
divisive policies and a hostile work environment created by their supervisor, Ms. 
Raiszadeh.” AF-I-2, Tab 18 at 23-31. Some of the criticisms included:

® The employees “feel that they are constantly nagged and provoked by” 
the appellant;

• The appellant had “control issues” that requires her to “constantly 
reinforce and remind the workers” that she was “in charge” in a way 
that was “abrasive, overbearing and rude;”
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• She “micro-manages’’ the unit;
• She "constantly threatens” the employees with disciplinary action;
• The appellant would call the employees while they were on leave and 

rudely spoke to their family;
• She “berates employees for going outside of their chain of command to 

address issues;”
® The appellant would discuss the employees’ “deficiencies and failings 

in front of other employees, and in front of the public (applicants and 
their representatives.);”

® The employees described the appellant as “paranoid, immature, and 
‘gung ho,”’ and she “threatens, harasses and intimidates her 
subordinates;”

• They complained that the appellant would talk about an employee’s 
performance with other employees, causing conflict; and

« They accused her of going “on the rampage,” demanding that they tell 
her who is talking about her.

Id. In addition to the above specific criticisms, the employees also complained of 
the appellant’s poor communication skills and of her improper handling of leave 
requests, including demanding the “reasons for requesting leave” and denying 
“the leave if she does not like the reason given.” Id. The report further indicated 
that the “[mjorale in the clerical section is at an all-time low,” and that all the 
employees “agree [that] this is the worst situation they have worked in, and most 
want to leave or transfer to other supervisors.” Id. The employees also noted 
some recent improvement in the appellant’s management style, but they all 
agreed that the appellant’s “supervision [was] the worst in their careers,” and that 
“they have been deeply offended and hurt by [the appellant’s] insensitive and 
heavy-handed treatment of them, and all said they wished to be transferred to 
work under other supervisors.” Id.
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The appellant acknowledged that she had a difficult set of employees to 
supervise, but seems to excuse her managerial failures by blaming her staff, 
accusing of them various infractions such as “excessive use of phone, government 
phone, either tardiness on a daily basis, lying on their time sheets, not producing 
the work that was given to them in time, profanity, tearing up pay slips, 
suspicious activities, like having a newspaper folded and passfed] around each 
other.” and “[pjersonal boxes” delivered to their cubicles, HT, Vol. 1 at 17. 
Even assuming this is true, however, it fails to address the appellant’s obvious 
shortcomings with her performance. For example, all of the incidents outlined in 
the November 28, 2007 email involved the appellant’s poor interaction with 
fellow employees. While the appellant argues that the employees were also at 
fault, there is no dispute that these events were reported to Ms. Dibbins and were 
not fabricated by her to find a reason to terminate the appellant during her 
probationary period. Likewise, Ms. Dibbins’ rating the appellant as unacceptable 
on three of her Core Competencies (communication, teamwork and cooperation, 
and leadership) was in fact an accurate assessment. In the Communication 
element, Ms. Dibbins noted that the appellant was “reactionary rather than 
composed in situations, which has caused disruptions in her unit,” and that the 
appellant needed additional training in written communication. AF-I-2, Tab 19 at 
15. As reported by the appellant’s subordinates, the agency’s evidence supports 
the conclusion that the appellant had been reactionary with her staff, creating 
conflict. Ms. Dibbins assessment of the appellant’s written work was also 
accurate. The email the appellant wrote on November 27, 2007, is nearly 
incomprehensible. See AF-I-2, Tab 18 at 33. While the appellant testified that 
she was upset when writing that email because the employee had cursed at her, 
this does not take away from Ms. Dibbins accurate assessment? Moreover, Ms.

The appellant testified that she took days to. write the January 2, 2008 letter to Agent 
Herlihy. However, this letter was also very poorly written.
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Bailey testified that the appellant was aware that Ms. Dibbins "always criticized” 
her writing skills, HT, Vol. 2 at 67.

Under teamwork and cooperation, Ms. Dibbins noted that the appellant’s 
“unit experiences a significant disintegration of cohesion,” which necessitated 
management and the union to form a focus group. See AF-I-2, Tab 19 at 15, 
While she acknowledged some of the employees were at fault, she noted that the 
appellant’s reaction "inflamed the already volatile situation.” Id. Under 
leadership, Ms. Dibbins noted that the appellant’s unit was “unable to work 
cohesively.” While the appellant seems to shift the blame for the dysfunction 
onto her employees, she was hired to supervise them, and to the extent that the 
unit was dysfunctional, it was her responsibility to correct the situation. 
Moreover, it appears that she not only failed to correct improper behavior, but 
contributed to the dysfunctionality of the unit. The appellant correctly pointed 
out that the Focus Group was created to solve the problems between her and staff: 
however, that does not mean that it absolved the appellant from her 
responsibilities as a supervisor. And, there was no evidence that the issues the 
appellant had with supervision were resolved by her own actions prior to her 
termination. After reviewing the entirety of the record concerning the appellant’s 
termination, I find that the evidence in support of the appellant’s termination 
during her probationary period is very strong as it is apparent she was unable to 
perform several significant job functions.

The motive to retaliate an the part of the agency's officials was weak.
The appellant argues that Ms. Dibbins’ retaliatory motive is evident from 

the sudden change in her attitude towards the appellant after their meeting on 
November 26 or 27, 2007, when she told Ms. Dibbins about the meeting with the 
OIG and the disclosure. The appellant asserts that Ms. Bailey’s testimony 
supports this finding. On the other hand, Ms. Dibbins denies this meeting took 
place, and while she admits that she was aware that the appellant had met with 
the OIG, she thought it concerned the Hadeed investigation, not the June 7, 2007
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safe incident. Ms. Dibbins testified that she was unaware of the appellant’s 
disclosure about the safe incident until the processing of the appellant’s EEO 
complaint in 2011 or 2012. To resolve credibility issues, an administrative judge 
must identify the factual questions in dispute, summarize the evidence on each 
disputed question, state which version she believes, and explain in detail why she 
found the chosen version more credible, considering such factors as: (l)the 
witness’s opportunity and capacity to observe the event or act in question; (2) the 
witness's character; (3) any prior inconsistent statement by the witness; (4) a 
witness’s bias, or lack of bias; (5) the contradiction of the witness’s version of 
events by other evidence or its consistency with other evidence; (6) the inherent 
improbability of the witness’s version of events; and (7) the witness’s demeanor. 
Hillen v. Department of the Army, 35 M.S.P.R. 453, 458 (1987).

In this case, I find Ms. Dibbins’ testimony more credible than the 
appellant’s and Ms. Bailey’s respective testimonies for the following reasons. At 
the hearing, I found Ms. Dibbins’ to be a direct, straightforward witness, and I 
discerned no ambiguity or subterfuge in her testimony. With regard to the 
appellant’s testimony, at each stage of the prior extensive EEO proceeding, the 
appellant claimed under oath that she had met with the OIG in December of 2007, 
not November. Again, before OSC, the appellant claimed that she met with the 
OIG in December 2007. In fact, she did not change her position until after the 
agency produced Ms. Dibbins’ email dated November 28, 2007, stating that she 
was considering termination. At the hearing, the appellant claimed that she 
provided “approximate timing” of the meeting in prior testimony because it was 
not germane to that issue and that her memory was refreshed by Ms. Bailey’s 
deposition. I do not find this persuasive because when an individual provides 
sworn testimony in multiple legal proceedings, it should be consistent to be 
believable. And, I do not find it justifiable to provide inconsistent testimony 
merely because it involved a different type of legal claim, Further, if the 
appellant had in fact met with Agent Herlihy the day before Thanksgiving as she
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now claims, I believe she would have specifically remembered that date the first 
time she provided a sworn statement in 2008 when her memory of the event was 
fresher.

Similarly, the appellant’s and Ms. Bailey’s testimony that they received 
two hours of administrative leave to meet with the OIG on November 21, 2007, 
and they met with the agents until late in the evening is not believable. I credit 
Agent Herlihy’s testimony that at that time the agency routinely awarded two 
hours of administrative leave to all employees the day before Thanksgiving and 
bis testimony that it was highly unlikely that he met with them into the evening 
the day before Thanksgiving. Additionally, Agent Herlihy testified that Agent 
Gaudiano had an annual party the night before Thanksgiving, and it was unlikely 
that he would have been able to stay. The appellant also testified that she faxed 
Mr. Herlihy an initial version of her written statement the Monday or Tuesday 
after the holiday; Agent Herlihy asked her to rewrite it; and she had a long 
conversation with him about Ms. Dibbins’ reaction to their meeting. These 
statements, however, are contradicted by Agent Herlihy who testified that he did 
not receive a fax from the appellant and he “would not” ask her to rewrite her 
statement as it “would not be appropriate” to do so. And, while Agent Herlihy 
confirmed that he sent the appellant an email on December 17, 2007, he testified 
that it was his normal practice to send it within a “few days of the meeting” and 
he always returned documents in a “quick fashion.” Agent Herlihy did not recall 
receiving any phone calls from the appellant or that the appellant was concerned 
about Ms. Dibbins being unhappy with her. Agent Herlihy has now retired and 
his testimony was forthright without dissimulation. I simply did not discern any 
sort of bias on his part, but merely an explanation of the normal procedures 
followed at that time. See Holton v. Department of the Navy, 2016 MSPB 39 
(November 2, 2016)(citing with approval the use of Federal Rule of Evidence 
4064, which permits the use of “a person’s habit or an organization’s routine
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practice” to prove compliance with that habit or practice “on a particular 
occasion”).

In contrast, at the hearing of this matter, I was unimpressed with the 
appellant’s demeanor as she appeared evasive, chaotic and at times, bordering on 
incoherent. Not only did she contradict her testimony from the EEO proceeding 
about the timing of the meeting with OIG, her testimony was also inconsistent 
about when she told Ms. Dibbins of that meeting. In the EEO proceeding, she 
testified that she told Ms. Dibbins in January 2008 of the OIG meeting, not 
November 26 or 27, 2007. See HT, Vol. 2, at 16. Further, based on the sheer 
number of complaints about the appellant from her subordinates, it defies 
common sense to believe that the appellant was unaware that her performance 
was problematic prior to her poor performance review in January 2008. Indeed, 
in her EEO proceeding, the appellant testified that “(t]hrougb all my employment 
with CIS, I was constantly told by Ms. Dibbins that I did not have the managerial 
experience, I do not know how to manage the staff or my work,” and that she was 
“called into [Ms. Dibbins’] office, listening to her criticism.” Id. at 19. In the 
proceeding before me, it appeared that the appellant was attempting to mix-up the 
facts to such a degree to make a plausible winning argument, and I came away 
with the impression that she would change her testimony as necessary to further 
her position.

With regard to Ms. Bailey, her testimony that she set-up the meeting with 
the OIG about the safe being left open is contradicted by Agent Herlihy who 
testified the meeting was organized for purposes of the Hadeed investigation. 
Ms. Bailey was also impeached for testifying inconsistently with her prior 
deposition testimony with regard to the February 11, 2008 memo written by Ms. 
Dibbins. See HT, Vol. 2 at 79, At the hearing, I found Ms. Bailey to be less than 
credible and she appeared to have a bias to help the appellant’s case. As I found 
above, it is not believable that the appellant and Ms. Bailey met with the OIG
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until late in the evening on Thanksgiving eve.4 Thus, Ms. Bailey’s testimony to 

that effect and with regard to the subsequent conversations with Ms. Dibbins 
seemed contrived to further the appellant’s position. Also, I find it inherently 
improbable that Ms. DibbihS would tell Ms. Bailey that the appellant was fired 
based on her failure to disclose her employment with Michael Hadeed when Ms. 
Bailey had served as an informant with the OIG who was conducting the Hadeed 
investigation. For these reasons, 1 do not credit Ms. Bailey’s testimony. Thus, I 
find that Ms. Dibbins was unaware of the disclosure concerning the June 7, 2007 
safe incident until after termination decision was made.5
Conclusion

When viewing the totality of the evidence, I find that the agency proved by 
clear and convincing evidence th&t the appellant was hot performing at an 
acceptable level during her probationary period and that it would have taken the 
same termination action even in the absence of her whistleblowing activity. The

4 The appellant also argues that Mary- Flores’ testimony substantiates that the OIG 
meeting occurred in November 2007. At the hearing, she testified that “it was around 
the holidays, so it had' to be November.” HT, Vol. 2 at 111. However, it is undisputed 
that Ms. Flores did not personally attend the meeting with OIG, and her testimony is 
based on speculation that it was in November because of the holidays. I did not come 
away with a firm belief that Ms. Flores actually remembered the time frame in question.

5 The agency did not' present any evidence showing that it took similar actions against 
employees who were not whistleblowers, but who were otherwise similarly situated to 
the appellant. In Whitmore, the Board’s reviewing court determined that "Carr does not 
impose art affirmative burden on the agency to produce evidence with respect to each 
and every one of the three Carr factors to weigh them each individually in the agency’s 
favor.” Whitmore, 680 F.3d at 1374. Rather, “the absence of any evidence relating to 
Carr factor three can effectively remove that factor from the analysis,” id.; see 
Runstrom v. Department of Veterans Affairs, 123 M.S.P.R. 169, 18 (2016) (finding 
that, due to lack of evidence that there were any employees similarly situated to the 
appellant, the third Carr factor was not significant for the analysis of that case). This is 
the situation presented in the instant matter. Accordingly, I find that the third Carr 
factor is insignificant due io the lack of evidence regarding similarly situated 
employees. See Campbell v. Department of the Army, 2016 MSPB 39, *5 20 (November 
2, 2016).
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evidence of record demonstrates that the appellant was having substantial 
problems supervising and communicating with the employees she was hired to 
manage. The written evidence submitted by the agency also demonstrates that 
Ms. Dibbtns was concerned about determining whether the appellant was able 
perform her duties prior to her probationary period concluding and that the 
decision to terminate the appellant was made about a month before the end of the 
her probation. See AF-I-2, Tab 18 at 11, 46. While the appellant asserts that the 
agency failed to provide the mediation to solve her problems with her staff, 
nothing requires the agency to take this step. Also, because Ms. Dibbins was 
unaware of the safe opening disclosure until well-after the termination decision, I 
find that the strength of any motive to retaliate was weak. Indeed, this seems to 
be a typical probationary termination based on the appellant’s inability to perform 
basic job functions and not retaliation for engaging in protected activity.

DECISION
The appellant’s request for corrective action is DENIED.

FOR THE BOARD: j [ [

SntTf^inyiile
Administrative Judge

NOTICE TO APPEIlLANT
This initial decision will become final on December 28, 2016. unless a 

petition for review is filed by that date. This is an important date because it is 
usually the last day on which you can file a petition for review with the Board. 
However, if you prove that you received this initial decision more than 5 days 
after the date of issuance, you may file a petition for review within 30 days after 
the date you actually receive the initial decision. If you are represented, the 30s 
day period begins to run upon either your receipt of the initial decision or its 
receipt by your representative, whichever comes first. You must eatahlich th?
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ORDER

T[1 The appellant has filed a petition for review of the initial decision, which

denied her request for corrective action in this individual right of action (IRA) 

appeal. For the reasons discussed below, we GRANT the appellant’s petition for 

review and REMAND MSPB Docket No. DC-1221-12-0452-W-2 to the regional

1 A nonprecedential order is one that the Board has determined does not add 
significantly to the body of MSPB case law. Parties may cite nonprecedential orders, 
but such orders have no precedential value; the Board and administrative judges are not 
required to follow or distinguish them in any future decisions. In contrast, a 
precedential decision issued as an Opinion and Order has been identified by the Board 
as significantly contributing to the Board’s case law. See 5 C.F.R. § 1201.117(c).
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office for further adjudication in accordance with this Order. Specifically, we 

find that it is necessary to remand the appeal for the administrative judge to 
assess whether the agency proved by clear and convincing evidence that it would 
have assigned the appellant an unacceptable performance rating and terminated 

her employment in the absence of her disclosure.

BACKGROUND
The agency appointed the appellant to the position of Citizen and 

Immigration Services (CIS) Assistant in March 2007, and converted her position 
to a Supervisory CIS Assistant in April 2007. Raiszadeh v. Department of 

Homeland Security, MSPB Docket No. DC-0752-12-0648-1-2, Appeal File (1-2 

AF), Tab 18 at 11-12. In November or December 2007, the appellant and a 

coworker met with the agency’s Office of Inspector General (OIG). See id. at 38; 

see also Hearing Transcript (HT), February 27, 2014, Volume (Vol.) II at 154. 

On December 28, 2007, the appellant’s supervisor (S.D.) rated her performance as 

unacceptable overall. 1-2 AF, Tab 19 at 6-16. In a January 2008 letter to OIG, 

the appellant reported that a safe containing sensitive naturalization certificates 

had been left open in June 2007. 1-2 AF, Tab 18 at 39. On February 19, 2008, 

S.D. issued a termination notice to the appellant that cited performance 

deficiencies during her probationary period.2 Id. at 46-47.

In September 2011, the appellant filed a complaint with the Office of 

Special Counsel (OSC) asserting that the agency gave her a poor performance 

evaluation and terminated her in retaliation for her November 2007 disclosuies to 

OIG, which included both the issue with the safe in June 2007, and information 
concerning other personnel problems in her office.3 1-2 AF, Tab 9 at 43-64. The

2 The agency later permitted the appellant to resign effective the day she was scheduled 
to be terminated. 1-2 AF, Tab 18 at 50.
3 In June 2008, prior to her OSC complaint, the appellant filed an equal employment 
opportunity complaint. Raiszadeh v. Department of Homeland Security, MSPB Docket 
No. DC-1221-12-0452-W-1, Initial Appeal File (W-l IAF), Tab 7, Subtab 4h. She then
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appellant filed this IRA appeal in April 2012.4 Raiszadeh v. Department of 

Homeland Security, MSPB Docket No. DC-1221-12-0452-W-1, Initial Appeal 

File (W-l IAF), Tab 1. Although OSC did not issue a close-out letter to the 

appellant until July 2012, 1-2 AF, Tab 21 at 90-96, because over 120 days had 

passed since she filed her OSC complaint, her appeal was deemed ripe for 
adjudication, see 5 U.S.C. § 1214(a)(3)(B).

^4 At the prehearing conference, the administrative judge found that the

appellant nonfrivolously alleged that she made a protected disclosure to OIG in 

November or December 2007, concerning the June 2007 safe incident. 1-2 AF, 

Tab 26 at 6-7. However, as to the other claimed disclosures, the administrative 

judge found either that the appellant failed to exhaust before OSC or that they 

were not protected. Id. at 7-12. She also found, concerning the alleged personnel 

actions taken by the agency, that the Board only had jurisdiction over the 

appellant’s performance appraisal and her termination. Id. at 12-13.

filed a civil action in Federal court. W-l IAF, Tab 7 at 3-18 of 36. The U.S. District 
Court for the Eastern District of Virginia granted the agency’s motion for summary 
judgment of the civil action in March 2012. Id.
4 During the processing of the IRA appeal, the administrative judge opened a case sua 
sponte to address the appellant’s claim that she was constructively discharged, 
Raiszadeh v. Department of Homeland Security, MSPB Docket No. DC-0752-12-0648- 
1-1. 1-2 AF, Tab 26 at 2. She then joined the appeals, dismissed them without 
prejudice, and, upon their refiling, found that the constructive discharge appeal was 
subsumed by the pending IRA appeal. Id. at 2-3, 15. The appellant, however, already 
filed a separate appeal concerning the same action when she filed her probationary 
termination appeal, MSPB Docket No. DC-3151-12-0444-1-1. The administrative judge 
properly dismissed that appeal as withdrawn upon the appellant’s representative’s 
request, and neither party petitioned for review of the initial decision. Raiszadeh v. 
Department of Homeland Security, MSPB Docket No. DC-3151-12-0444-1-1, Initial 
Decision at 1-2 (May 31, 2012). Because the appellant already filed, and subsequently 
withdrew, an appeal of the same action, we dismiss the constructive discharge appeal, 
MSPB Docket No. DC-0752-12-0648-1-2, and herein provide the appellant with her 
further right to review with respect to that case.



4

^[5 After a hearing on the merits, the administrative judge denied corrective 

action.5 1-2 AF, Tab 43, Initial Decision (ID) at 8-10. Specifically, she found 

that the appellant failed to prove that she made a protected disclosure because she 

did not have a reasonable belief that her disclosure was protected. Id. The 
administrative judge did not address whether the disclosure was a contributing 

factor in the appellant’s performance appraisal or termination, or whether the 

agency proved by clear and convincing evidence that it would have taken those 

actions in the absence of the disclosure.6

|6 The appellant has timely petitioned for review. Petition for Review (PFR)

File, Tab 5. She argues that the administrative judge erred in finding that she 

did not make a protected disclosure because the safe incident constituted a 

violation of a law, rule, or regulation, as well as a policy violation and specific 

danger to public safety. Id. at 2. The agency has responded in opposition to the 

petition for review. PFR File, Tab 7. The appellant has filed a reply. PFR File, 

Tab 8.

DISCUSSION OF ARGUMENTS ON REVIEW
V To establish a prima facie case of whistleblower retaliation, the appellant

must prove, by preponderant evidence, that she made a protected disclosure that

5 A hearing was held on February 27, 2014, 1-2 AF, Tab 46, Hearing Compact Disc, and 
additional testimony was taken, via telephone, on March 12, 2014, 1-2 AF, Tab 36, 
Conference Call Compact Disc (CCCD). The record contains a complete written 
hearing transcript, HT, of the February 2014 hearing. Although the appellant submits a 
copy of the conference call transcript on review, Petition for Review (PFR) File, Tab 5, 
Exhibit C, it is incomplete and it is not an official transcript.
6 To the extent that the appellant now claims that she made disclosures concerning 
incidents with the safe other than the June 2007 incident, see, e.g., PFR File, Tab 5 at 6, 
the Board does not have jurisdiction over such disclosures because the appellant has 
failed to exhaust them before OSC, see Ward v. Merit Systems Protection Board, 
981 F.2d 521. 526 (1992).
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was a contributing factor in a personnel action taken against her. Lu v. 

Department of Homeland Security, 122 M.S.P.R. 335, 51 7 (2015) (citing 5 U.S.C. 

§ 1221(e)(1)). If the appellant makes out a prima facie case, then the agency is 

given an opportunity to prove, by clear and convincing evidence, that it would 
have taken the same personnel action in the absence of the protected disclosure.8 

Id. (citing 5 U.S.C. § 1221(e)(l)-(2)).

The appellant reasonably believed that her disclosure to OIG concerning the 
June 2007 safe incident evidenced a violation of an agency rule.

^[8 A protected disclosure is a disclosure of information that an appellant 

reasonably believes evidences a violation of any law, rule, or regulation, gross 

mismanagement, a gross waste of funds, an abuse of authority, or a substantial 

and specific danger to public health or safety. Linder v. Department of 
Justice, 122 M.S.P.R. 14, 12 (2014). To establish that an appellant made a

protected disclosure, she need not prove that the matter disclosed actually 

established one of the categories of wrongdoing listed under 5 U.S.C. 

§ 2302(b)(8)(A) or (B); rather, she must show that the matter disclosed was one 

that a reasonable person in her position would believe evidenced any of the 

specified categories of wrongdoing. Webb v. Department of the 

Interior, 122 M.S.P.R. 248, 6 (2015).

^9 We find that the appellant has proven this element based upon her 

disclosure of an agency rule violation. See 5 U.S.C. § 2302(b)(8)(B)(i). In 

November or December 2007, the appellant and a coworker met with OIG. 1-2 

AF, Tab 18 at 38. In the appellant’s January 2008 letter to OIG, she thanked OIG 

for meeting with her and apologized for her delay in sending the information that

A preponderance of the evidence is that degree of relevant evidence that a reasonable 
person, considering the record as a whole, would accept as sufficient to find that a 
contested fact is more likely to be true than untrue. 5 C.F.R, $ 1201.4(g).

Clear and convincing evidence is that measure or degree of proof that produces in the 
mind of the trier of fact a firm belief as to the allegations sought to be established. 
5 C.F.R. § 1209.4(e).
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they had discussed. 1-2 AF, Tab 9 at 65. Specifically, she asserted, inter alia, 

that, on Friday, June 7, 2007, after she noticed that a safe containing 
naturalization certificates was left open, she reported the incident to S.D.9 Id. 

The appellant further asserted that on the following Monday, when she conducted 

an audit and counted the naturalization certificates, 300 certificates were missing 

and that the documentation for the missing certificates was not given to her until 

a week later. Id.

1J10 The appellant asserts that her disclosure to OIG was protected, in part 

because she disclosed a violation of an agency law, rule, or regulation. PFR File, 

Tab 5 at 2. The Board has suggested that an agency “rule” includes established or 

authoritative standards for conduct or behavior. Chavez v. Department of 

Veterans Affairs, 120 M.S.P.R. 285, 25 (2013). The appellant testified that

there were agency rules or regulations that required that naturalization certificates 

be kept secure and that an employee could be “terminated on the spot” for leaving 

the safe open. HT, Vol. I at 35-36. The appellant’s belief that there was an 

agency rule regarding not leaving the safe open is supported by the agency’s 

November 9, 2007 memorandum, issued to her work unit prior to her disclosures 

to OIG, that stated, “Employees who engage in security violations (e.g., safe left 

open . . . ) may be subject to disciplinary or adverse action.” 1-2 AF, Tab 19 at 5. 

That the safe incident was a violation of an agency rule is further supported by 

the Chief of Employment and Labor Relations (ELR), who testified that he 

believed the incident was a violation of agency policy. HT, Vol. I at 155. 

Accordingly, we find that a disinterested observer with knowledge of the essential 

facts known to and readily ascertainable by the appellant could reasonably

9 A representative from OIG declared in May 2012, that there was no electronic record 
of the appellant’s complaint. 1-2 AF, Tab 19 at 17. However, a former OIG employee 
testified that he spoke to the appellant and received her letter. CCCD.
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conclude that the safe incident evidenced a violation of an agency rule.10 See 

Chavez, 120 M.S.P.R. 285, 25 (finding that the appellant’s disclosure that an 

employee violated a rule by borrowing money from a patient was protected 

because a disinterested observer with knowledge of the essential facts known to 

and readily ascertainable by the appellant could reasonably conclude that the 

conduct violated an agency rule).

The appellant’s protected disclosure was a contributing factor in her performance 
appraisal and termination.

^[11 The most common way of proving that a disclosure was a contributing 

factor in a personnel action is the knowledge-timing test.11 Shannon v. 

Department of Veterans Affairs, 121 M.S.P.R. 221, 23 (2014). Under that test, 

an appellant can prove the contributing factor element through evidence that the 

official taking the personnel action knew of the whistleblowing disclosure and 

took the personnel action within a period of time such that a reasonable person 

could conclude that the disclosure was a contributing factor in the personnel 

action. Id. An appellant also may show that a protected disclosure was a 

contributing factor by proving that the official taking the action had constructive 

knowledge of the protected disclosure, even if the official lacked actual 

knowledge. Nasuti v. Department of State, 120 M.S.P.R. 588, 7 (2014). One’ 

way of establishing constructive knowledge is by demonstrating that an individual 

with actual knowledge of the disclosure influenced the official accused of taking 

the retaliatory action. Id.

^[12 We find that S.D. at least had constructive knowledge of the appellant’s 

disclosure. She was the official who assigned the appellant the unacceptable 

performance rating and terminated her. 1-2 AF, Tab 18 at 46-47, Tab 19 at 6-16.

10 The administrative judge found that the appellant did not reasonably believe that she 
was disclosing a danger to public health or safety. ID at 10. We see no reason to 
disturb this finding.
11 The appellant’s performance appraisal and subsequent termination constitute 
personnel actions as defined by 5 U.S.C. § 2302(a)(2).
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There is testimony that S.D. knew about the appellant’s disclosure to OIG by the 

end of November 2007, HT, Vol. II at 61-63, which S.D. disputes, id. at 161. 
However, the ELR Chief testified that he had knowledge of the appellant’s 

disclosures to OIG. HT, Vol. I at 154. He advised S.D. about managing the 

appellant’s performance and her decision to terminate the appellant. 1-2 AF, 

Tab 18 at 32-37, 43-44. The supervisor of another unit also testified that she 

knew that the appellant made her disclosure to OIG around November and that 

S.D. often sought her advice about “issues” concerning the appellant. HT, Vol. II 

at 111. The agency does not dispute the testimony of either of these individuals. 

Thus, because those who advised S.D. concerning the personnel actions knew 
about the disclosure, we find that she had at least constructive knowledge of the 

disclosure. See generally Aquino v. Department of Homeland 

Security, 121 M.S.P.R. 35, 21-24 (2014).

If 13 Regarding the timing of the personnel actions, the Board has held that 

personnel actions that were alleged to have begun within 1 to 2 years of a 

disclosure satisfy the “timing” component of the knowledge-timing test. See 

Schnell v. Department of the Army, 114 M.S.P.R. 83, 22 (2010). Therefore, we 

find that the timing component also is met because agency officials became aware 

of the appellant’s disclosure in late November/early December 2007, and the 

personnel actions took place shortly thereafter in December 2007, and 

February 2008, respectively.

The appeal is remanded to the administrative judge to assess whether the agency 
would have assigned the appellant an unacceptable performance appraisal and 
terminated her in the absence of her disclosure under the clear and convincing 
evidence standard.

^14 Having found that the appellant established that her protected disclosure 

was a contributing factor in her unacceptable performance appraisal and 

termination, the burden now shifts to the agency to establish by clear and 

convincing evidence that it would have taken the same personnel actions in the 

absence of the protected disclosure. 5 U.S.C. § 1221(e)(2); Aquino, 121 M.S.P.R.
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35, 25. Because the administrative judge concluded that the appellant failed to 

prove that she made a protected disclosure, she made no findings as to whether 

the agency met its burden in this regard by clear and convincing evidence. ID 

at 10. Based upon the nature and timing of the agency’s actions and the 

appellant’s disclosure, and the fact that the administrative judge heard the 

witnesses’ testimony, we believe the administrative judge is in the best position 

to make the necessary factual and credibility determinations in the first instance 

to decide if the agency has established by clear and convincing evidence that it 
would have taken the same actions in the absence of the appellant’s protected 

disclosure. See Mithen v. Department of Veterans Affairs, 119 M.S.P.R. 215, 23 

(2013) (remanding the question on the clear and convincing evidence standard to 

the administrative judge for, among other things, credibility determinations). We 
accordingly remand the appeal to the administrative judge for an assessment of 

whether the agency met its burden by clear and convincing evidence under the 

standards articulated in Whitmore v. Department of Labor, 680 F.3d 1353, 1368 

(Fed. Cir. 2012), and Carr v. Social Security Administration, 185 F.3d 1318, 1323 

(Fed. Cir. 1999). See Mithen, 119 M.S.P.R. 215, 24. The administrative judge 

held a hearing in this matter and correctly informed the parties of their respective 

burdens of proof beforehand. We deem the record complete. If, however, the 

administrative judge deems it necessary for proper adjudication of this appeal to 

allow additional discovery or to conduct a supplemental hearing, she retains the 

discretion to do so.

ORDER
TJ15 For the reasons discussed above, we remand MSPB Docket No. DC-1221- 

12-0452-W-2 to the regional office for further adjudication in accordance with 

this Order. This is the final decision of the Merit Systems Protection Board 

regarding the constructive discharge appeal in MSPB Docket No. DC-0752-12- 

0648-1-2. 5 C.F.R, § 1201.113(c).
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NOTICE TO THE APPELLANT 
REGARDING YOUR FURTHER REVIEW RIGHTS 

IN MSPB DOCKET NO. DC-0752-12-0648-1-2
You have the right to request review of this final decision by the U.S. 

Court of Appeals for the Federal Circuit. You must submit your request to the 

court at the following address:

United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, DC 20439

The court must receive your request for review no later than 60 calendar days 

after the date of this order. See 5 U.S.C. § 7703(b)(1)(A) (as rev. eff. Dec. 27, 

2012). If you choose to file, be very careful to file on time. The court has held 

that normally it does not have the authority to waive this statutory deadline and 

that filings that do not comply with the deadline must be dismissed. See Pinat v. 

Office of Personnel Management, 931 F.2d 1544 (Fed. Cir. 1991).

If you need further information about your right to appeal this decision to 

court, you should refer to the Federal law that gives you this right. It is found in 

title 5 of the United States Code, section 7703 (5 U.S.C. § 7703) (as rev. eff. Dec. 

27, 2012). You may read this law as well as other sections of the United States 

Code, at our website, http://www.mspb.gov/appeals/uscode.htm. Additional 

information is available at the court’s website, www.cafc.uscourts.gov. Of 

particular relevance is the court’s “Guide for Pro Se Petitioners and Appellants,” 

which is contained within the court’s Rules of Practice, and Forms 5, 6, and 11.

If you are interested in securing pro bono representation for an appeal to 

the U.S. Court of Appeals for the Federal Circuit, you may visit our website 

at http://www.mspb.gov/probono for information regarding pro bono 

representation for Merit Systems Protection Board appellants before the Federal 

Circuit. The

http://www.mspb.gov/appeals/uscode.htm
http://www.cafc.uscourts.gov
http://www.mspb.gov/probono
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Merit Systems Protection Board neither endorses the services provided by any 

attorney nor warrants that any attorney will accept representation in a given case.

FOR THE BOARD:

Washington, D.C.

William D. Spencer 
Clerk of the Board
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INITIAL DECISION

The appellant timely filed an individual right of action (IRA) appeal with 
the Merit Systems Protection Board (Board) and alleged the agency g;ave her a 
bad performance review and terminated her during her probationary period in 
reprisal for her protected whistleblower activity. Appeal File, Docket No. DC- 
1221 -12-0452-W-l, (AF-W-1) Tab L On February 27 and March 1,2, 2014,1 held 
the appellant’s requested hearing after finding that the Board has jurisdiction over 
this appeal. 5 U.S.C. § 1221(a) and 1214(a)(3); Yunus v. Department of Veterans 
Affairs, 242 F.3d 1367, 1371 (Fed Cif. 2001). For the reasons explained below, 
the appellant’s request for corrective action ’is DENIED,

EXHIBIT
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ANALYSIS AND FINDINGS
Background

Effective March 18, 2007, the agency appointed the appellant to the 
position of Citizen and Immigration Services (CIS) Assistant, GS-1802-07, which 
was later converted to the position of Supervisory CIS Assistant, GS-1802-09, on 
April 1, 2007. Appeal File, Docket No. DC-0752-12-0648-1-2, (AF-I-2) Tab 18 
at 12-13. The appellant had no prior experience working for the federal 
government and was required to complete a probationary period of one year. Id. 
In her new position, the appellant supervised approximately seven to eight 
clerical/support employees of the CIS Washington Field Office in Fairfax, 
Virginia. Id. at 23-31, 45. The appellant’s immediate supervisor was Susan 
Dibbins who was the Field Office Director, GS-15. Hearing Transcript, Vol. 2 at 
134-35.

In November/December 2007, the appellant and a coworker, Cheri Bailey, 
met with the agency’s Office of Inspector General (OIG). AF-1-2, Tab 30, 
Exhibit I. During this meeting, the appellant complained of several incidents 
involving her subordinate employees, and that on June 7, 2007, a safe was left 
open containing naturalization certificates. Id. The appellant acknowledged 
that she “immediately notified Ms. Dibbins” of the unsecured safe, and that she 
conducted an audit the following Monday. During the audit, she discovered 300 
naturalization certificates that “were not accounted for,” i.e., she was unable to 
locate a requisition (G-514) form. Id. While she recognized that she was later 
provided a copy of the G-514 form for the certificates, she “still [had her] 
concern.” Id. On January 2, 2008, the appellant sent Timothy Herlihy, OIG, a 
letter outlining her complaints. Id.

On December’28, 2007, Ms. Dibbins rated the appellant as unacceptable on 
three of her Core Competencies (communication, teamwork and cooperation, and 
leadership) resulting in an overall performance rating of unacceptable. AF-I-2, 
Tab 19 at 6-16. The appellant electronically signed the performance evaluation
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on January 11, 2008. Id. On February 11, 2008, Ms. Dibbins sent an email to Mr. 
Berkenkemper stating that she wanted to terminate the appellant because “[sjome 
events happened last week that were the final straw and she cannot continue in a 
supervisory role here any longer.” AF-I-2, Tab 30, Exhibit D. On February 19, 
2008, Ms. Dibbins issued the appellant her termination notice, which cited 
deficiencies in her performance during her probationary period. AF-1-2, Tab 18 
at 46-47. While the termination letter effectuated the appellant’s termination oh 
February 19th, the agency permitted the appellant to submit her resignation on 
February 29, 2008, retroactive to the termination date. Id. at 50.

The appellant filed an equal employment opportunity complaint against the 
agency, asserting that she was subjected to discrimination and a hostile work 
environment on the bases of her national origin (Iran) and religion (Islam) bn 
June 4, 2008. AF-W-1, Tab 7 at 30-33. On June 16, 2010, Equal Employment 
Opportunity Commission Administrative Judge Frances del Toro issued a 
summary judgment in the agency’s favor. Id. at 9-19. The appellant then filed a 
civil action in the Eastern District of Virginia, which was also dismissed in favor 
Of the agency On, March 16, 2012. Id. at 3-4. In the meantime, on September 1, 
2011, the appellant filed a complaint with the Office of Special Counsel (OSC), 
asserting that her poor performance evaluation and subsequent termination were 
in reprisal for her disclosures to Agent Herlihy in 2007. AF-W-1, Tab 5, 
Attachment 2; In response to OSC questions about the delay in filing the 
complaint, the appellant’s counsel replied that the appellant was given “a poor 
performance evaluation and a. notice that she was terminated because of her race 
and national origin and because she complained, to OIG,” and since her 
termination, the appellant had “focused on the her claims under Title VII and the 
Civil Rights Act of 1964, and more recently it has been her intent to obtain some 
information that Would support her OSC complaint” from Ms. Dibbins’ 
deposition. Id., Attachment 4 (emphasis in original).
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On April 6, 2012, the appellant filed an individual right of action (IRA) 
appeal, in which she alleged that the agency gave her a lower performance rating 
and removed her from, federal service in retaliation for her alleged 

whistleblowing activities.* AF-W-1,Tab 1. By Order, dated April 10, .2012, the 
parties were notified of the Board’s proof requirements when adjudicating an IRA 
appeaL AF-W-1, Tab 3;. The appellant submitted a response on April 23, 2012, 
and the agency submitted the agency’s file on April 30, 2012. AF-W-1, Tabs .5, 
7. In its narrative response, the agency moved for a dismissal, arguing that the 
appeal should be barred by the doctrine of laches; the appellant’s alleged 
whistleblowing activity was not a contributing factor in the agency’s decision; 
and/or the appellant, failed to raise a nonftivolous allegation that her alleged 
disclosures were protected under 5 U.S.C. § 2302(b)(8). AF-W-1, Tab 7. In its 

response, the agency also argued that the appellant had submitted her resignation. 
Id, The appellant filed a second response on June 22, 2012, addressing the 
agency’s narrative response and argued that she had not resigned voluntarily. 
AF-W-1, Tab 14. Based on this information, a second case was opened under 
docket number DC-0752-12-0648-1-1 and the appeals were consolidated. AF-W-

1, Tab 19,
To fclarify certain jurisdictional issues, I issued a Second Order oh IRA 

Jurisdiction, and Proof Requirements on June 25, 2012. AF-W-1, Tab 15. The 

appellant submitted a third response addressing the jurisdictional and exhaustion 
issues on July 6, 2012, and the agency submitted its response on July 12, 2012. 

AF-W-1, Tabs 16, 17. The appellant submitted a fourth response to these issues 
on July 20, 2012. AF-W4, Tab 18. Thereafter, both appeals were dismissed

1 Although OSC had not issued a close-out letter With rights to appeal to the Board, the 
appellant’s appeal was not premature because 120 days had passed since she.had -filed 
her complaint. See 5 U.S.C. § 1214(a)(3)(B); AF-W-1, Tab 5,
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without prejudice pending the Board’s decision in Day v. Department of 
Homeland Security, 2013 M.S.P.B. 49 (June 26, 2013). AF-W-1, Tab 26.

The appeals were refiled sua sponte on August 6, 2013. Appeal File 
Docket Number DC-0752-12-0648-1-1 (AF-I-2), Tab 1. During a telephone 
conference on October 24, 2013,1 informed the appellant’s counsel that I still had 
questions concerning whether she had exhausted her administrative remedies with 
the OSC and provided the parties with another opportunity to brief this issue and 
any retroactivity issues. AF-I-2, Tabs 4, 7. Again, both parties submitted 

responses to these issues. AF-I-2, Tabs 9, 10, 13.
At the prehearing conference, I found that the appellant had raised a 

nonfrivolous allegation that she made a protected disclosure when in late 2007, 
she informed the agency’s Office of Inspector General (OIG) of the June 7, 2007 
safe incident. AF-1-2, Tab 30, Exhibit I. (Number 1 as provided in the letter 
dated January 2, 2008, to Agent Herlihy). As to the remaining disclosures, 
however, I found that the appellant either failed to exhaust her administrative 
remedies before the OSC and/or did not raise nonfrivolous allegations that she 
engaged in whistleblowing activity by making a protected disclosure. Id. 
Further, I found that the appellant had raised only two personnel actions to OSC: 
low performance rating and probationary termination, and thus, those were the 
personnel actions addressed at the hearing.2 Id. As stated previously, the hearing 

was held on February 27 and March 12, 2014.
General Legal Standard

The Board has jurisdiction over an IRA appeal if the appellant has 
exhausted her administrative remedies before the OSC and makes nonfrivolous 
allegations that: (1) She engaged in whistleblowing activity by making a

2 With regard to the appellant’s involuntary resignation claim, because the appellant 
was a probationary employee at the time, I found that the Board has jurisdiction over 
her appeal based on her IRA, and thus, her involuntary resignation claim was subsumed 
in the pending IRA.* AF-1-2, Tab 26.
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protected disclosure; and (2) the disclosure was a contributing factor in the 
agency’s decision to take or fail to take a personnel action. Yunus, 242 F.3d 
1367, 1371.

For an appellant who establishes Board jurisdiction over her IRA appeal to 
be entitled to corrective action oyer her claims, she must establish by a 
preponderance of the evidence3 the following four elements: (1) the management 
official has the authority to take, recommend, or approve any personnel action; 
(2) the aggrieved employee made a disclosure protected under 5 U.S.C. § 
2302(b)(8)(A); (3) the management official used her authority to take, or refuse 
to take, a personnel action against the aggrieved employee; and (4) the protected 
disclosure was a contributing factor in the agency’s personnel action. See 
Chambers v. Department of Interior, 602 F.3d 1370, 1376 (Fed. Cir. 2010); 
Lachance v. White, 174 F.3d 1378, 1380 (Fed. Cir. 1999), cert, denied, 528 U.S. 
1153 (2000). If the appellant meets that burden, the Board must order corrective 
action unless the agency establishes by clear and convincing evidence4 that it 

would have taken the same personnel action in the absence of the disclosure. 
Whitmore, 680 F.3d at 1364. Evidence only clearly and convincingly supports a 
conclusion when it does so in the aggregate considering all the pertinent evidence 
in the record, and despite the evidence that fairly detracts from that conclusion. 

Id. at 1368.
A “personnel action” is defined as follows: (i) ah appointment; (ii) a 

promotion; (iii) ah action under 5 U.S.C. chapter 75 or other disciplinary or 
corrective action; (iv) a detail, transfer, Or reassignment; (y) a reinstatement; (vi)

3 A preponderance of the evidence is that amount of relevant evidence which a 
reasonable person, considering the record as a whole,, would accept as sufficient to find 
that a contested fact is more likely true than untrue. 5 C.F.R. § 1201.56(c)(2).

4 Clear and convincing evidence is that measure or degree of proof that produces in the 
mind of the trier of fact a firm belief as to the allegations sought to be established. 5 
C.F.R. § 1209.4(d).
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a restoration; (vii) a reemployment; (viii) a performance evaluation under 5 
U.S.C. Chapter 43; (ix) a decision concerning pay,, benefits, or awards, or 
concerning education or training if the education or training may reasonably be 
expected to lead to an appointment, promotion, performance evaluation, or other 
personnel action; (x) a decision to order psychiatric testing or examination; (xi) 
the implementation or enforcement of any nondisclosure policy, form, or 
agreement; and (xii) any other significant change in duties, responsibilities, or 
working conditions. 5 U.S.C. § 2302(a)(2)(A). See Mati.il v. Department of 
State, 118 M.S.PR. 662, 14 (2012).

Protected Disclosure
A protected disclosure is a disclosure that the appellant reasonably believes; 

evidences a Violation of laW, rule, or regulation, gross mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and specific danger to 
public health or safety. See 5 U.S.C. § 2302(b)(8)(A); Chambers v. Department, 
of Interior, 515 F.3d 1362, 1367 (Fed. Cif. 2008). A reasonable belief exists if a 
disinterested observer with knowledge Of the essential facts known to and readily 
ascertainable by the appellant could reasonably conclude that the actions of the 
government evidence one of the categories of Wrongdoing set out in 5 U.S.C. 
§ 2302(b)(8)(A). Lachance, 174 F.3d 1378,1381.

To establish that the appellant had a reasonable belief that the information 
she ■disclosed evidenced one of these categories of wrongdoing, she need not 
prove that the condition, disclosed actually established a regulatory violation or 
any of the other situations detailed under 5 U.S.C. § 2302(b)(8)(A); rather, she 
must only show that the matter disclosed was; one which a reasonable person in 
her position would believe evidenced any of the situations specified in 5 U.S.C. § 
2302(b)(8). See Huffman v. Office ofPersonnel Management, 92 M.SJP.R. 429, 
9 (2002).

Mati.il


The disclosure cannot be based on a “purely subjective” belief. Giove v. 
Department of Transportation, 230 F.3d 1333, 1338 (Fed. Cir. 2000); Lachance, 
174 F.3d 1378, 1380-81. Rather, it must be based on a reasonable interpretation 
of the events available to the appellant when she made her disclosure. See Askew 
v. Department of the Army, 88 M.S.P.R. 674, 678-79 (2001). The Board is 
required to consider all evidence presented on this issue, including that which 
detracts from a reasonable belief. See Haley v. Department of the Treasury, 977 
F.2d 553, 557 (Fed. Cir. 1992), cert, denied, 508 U.S. 950 (1993).

In determining if the appellant had a reasonable belief, the Board considers 
whether she was familiar with the alleged improper agency activities and was 
therefore in a position to form such a belief as well as whether her belief was 
shared by other similarly-situated employees. See Chianelli v. Environmental 
Protection Agency, 86 M.S.P.R. 651, 14 (2000), aff’d, 8 Fed. Appx. 971 (Fed. 
Cir.), cert, denied, 122 S. Ct. 570 (2001); McGrath v. Department of the Army, 83 
M.S.P.R. 48, 15 (1999). Whether the agency investigated the appellant’s claims 
may be considered in determining their legitimacy. See Kinan v. Department of 
Defense, 87 M.S.P.R. 561, 13-14 (2001). Here, the appellant has asserted that
she had a reasonable belief that her disclosure of the June 7, 2007 safe incident 
was a violation of law, rule, or regulation and/or a substantial and specific danger 
to public health or safety, and that her belief was based on the fact that “300 
naturalization certificates were unaccounted for,” and the “recent arrest of DHS 
employee Robert Schofield for selling naturalization certificates.” AF-W-1, Tab 

14 at 10.
Early in this appeal the agency moved to dismiss based on the doctrine of 

laches arguing that “memories have faded” and it was “prejudiced in its defense” 
as there were no records or documents preserved on the whistleblowing issues. 
While I denied the agency’s motion, its case most certainly has suffered as it was 
unable to produce'a single document relevant to the June 7, 2007 safe incident, 
and I am relying solely on the memories of the witnesses that testified. The
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appellant’s case, however, also appears to have suffered from the passage of time 
because she failed to address the June 7, 2007 safe incident in any substantive 
manner. The appellant testified that the safe was left open on two occasions. 
Hearing Transcript, Vol. 1 at 42-46. While her testimony is vague and imprecise, 
it seems that the first time she testified the safe was left open was in October, not 
June. Even more confusing, the appellant testified that the “second time the safe 
was left open” was in November 2007 and that was when she discovered the 300 
“unaccounted for” naturalization certifications. Her OSC complaint, however, 
never mentions the safe being left open in October or November. Indeed, the 
only date provided in the appellant’s disclosure was June 7, 2007, and I cannot 
discern from her testimony whether the safe was even left open on that date. 
Thus, based on the appellant’s testimony, I cannot conclude that she had a 
reasonable belief that the unsecured safe in June was an improper agency activity.

Even if I assume that the appellant’s memory had failed her and the events 
that she described in November actually occurred in June, I do not believe she 
carried her burden of showing that her disclosure was protected. While the 
appellant has repeatedly tied this incident to the Schofield arrest, there was 
absolutely no suggestion of fraud associated with the 300 naturalization 
certificates. There is no indication that certificates were missing or had been 
sold. While I realize that the 300 certificates did not have a G-514 requisition 
form when the appellant performed her audit of the safe, that fact by itself does 
not provide a reasonable basis to believe that a violation of law occurred or that 
the public was in imminent danger. Moreover, it is undisputed that the appellant 
was provided a G-514 form for the certificates several days later, and thus, she 
knew that the certificates had been accounted for. Nevertheless, she failed to 
provide a reason why this was an insufficient remedy. Indeed, Ms. Dibbins’ 
uncontroverted testimony indicated that they had appropriately addressed the 
situation by reporting “the [unsecured safe] up [their] chain of command,” and 
sending a “significant incident report” to “the leadership of USCIS.” Hearing
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Transcript, Vol. 2 at 161-62. There is simply no evidence supporting the 
appellant’s bald faced assertion that this was something other than a mistake. 
Thus, I unable to conclude that a disinterested observer with knowledge of the 
essential facts known to and readily ascertainable by the appellant would believe 
that this incident constituted a violation of law, rule or regulation or that the 
incident concerned a danger to public health or safety. Chambers, 515 F.3d at 
1369 (To determine whether a disclosed danger to public health or safety is 
sufficiently substantial and specific to warrant protection under the WPA, the 
likelihood and imminence of the alleged harm resulting from the danger must be 

considered.).
Further, I simply do not have confidence that the appellant herself 

reasonably believed that the missing G-514 report was a violation of law or a 
danger to public health or safety. If I assume the event occurred in June, she 
waited over 5 months to report her concerns to OIG, and I find it unbelievable 
that she would have failed to report this potential crime sooner if she believed it 
to be true, particularly in light of the Schofield arrest and the possibility that she 
could be implicated.5 Finally, there is no record of an OIG complaint on file, 
which further calls into question the quality of the appellant’s “proof.” See AF-I- 
2, Tab 19. Absent a reasonable belief to support her allegation, I find that the 
appellant has failed to present a prima facie case of reprisal for whistleblowing. 
Gergickv. General Services Administration, 43 M.S.P.R. 651, 659 (1990).

5 The appellant testified that the safe Was located in her office and she was one of three 
people with the combination. Hearing Transcript, Vol. 1 at 38.
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DECISION
The appellant’s request for corrective action is DENIED.

FOR THE BOARD: 7S/
Sherry Linville 
Administrative Judge

NOTICE TO APPELLANT
This initial decision will become final oh March 3, 2015. unless a petition 

for review is filed by that date. This is an important date because it is usually the 
last day on which you can file a petition for review with the Board. However, if 
you prove that you received this initial decision more than 5 days after the date of 
issuance, you may file a petition for review Within 30 days after the date you 
actually receive the initial decision. If you are represented, the 30-day period 
begins io run upon either your receipt of the initial decision or its receipt by your 
representative, whichever comes first. You must establish the date on which you 
or your representative received it. The date oh which the initial decision becomes 
final also controls when you can file a petition for review with the Court of 
Appeals. The paragraphs that follow tell you how and when to file with the 
Board or the federal court. These instructions are important because if you wish 
to file apetition, you must file it within the proper time period.

BOARDREVIEW
You may request Board review of this initial decision by filing a petition 

for review if you believe that the settlement agreement, is unlawful, Was 
involuntary, or was the result of fraud or mutual mistake. Your petition, with 
supporting evidence and argument, must be filed with Clerk of the Board at the 
address below.



Additional material 

from this filing is 
available in the 

Clerk's Office.


