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2 BEELER V. BROOMFIELD

SUMMARY"

Habeas Corpus / Death Penalty

The panel affirmed the district court’s denial of Rodney
Gene Beeler’s habeas corpus petition challenging his
California conviction and death sentence for first-degree
murder.

Beeler raised three arguments concerning his
competency to stand trial: (1) the trial court procedurally
erred by not sua sponte holding a competency hearing; (2) he
was incompetent to stand trial; and (3) defense counsel was
ineffective in failing to raise his incompetency. Beeler also
argued that, because he established a prima facie case, the
California Supreme Court’s summary denial of relief
without issuing an order to show cause was
unreasonable. Applying the highly deferential review
required under the Anti-Terrorism and Effective Death
Penalty Act of 1996 (AEDPA), the panel held that the
California Supreme Court could have reasonably concluded
the evidence does not sufficiently support Beeler’s
competency claims.

Beeler argued that his counsel provided ineffective
assistance by failing to investigate and present evidence
regarding his mental illness and organic brain damage at
both the guilt and penalty phases. The panel held that, under

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.

Pet. App. A - 2
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AEDPA review, the district court correctly denied Beeler’s
ineffective assistance of counsel claims.

e Beeler claimed that defense counsel
should have wused penalty phase
mitigation and extra-record evidence of
his mental illness and brain damage at the
guilt phase to show that he did not form
the specific intent to kill. The panel held
that even assuming defense counsel
performed deficiently in its investigation
and presentation of evidence, Beeler was
not prejudiced by counsel’s
decisions. And while Beeler was clearly
not prejudiced, the California Supreme
Court could also have determined that
trial counsel acted reasonably and
diligently during the guilt stage.

e Beeler claimed that the neurological
evidence not presented at the penalty
phase would have constituted additional
mitigation, and there is a reasonable
probability that one juror would have
made a different decision based on that
evidence. The panel held that the
California Supreme Court could have
reasonably determined that defense
counsel’s performance was not deficient,
as counsel diligently sought neurological
testing both before trial and after Beeler
volunteered new information. Beeler
failed to establish a prima facie case as to
the ineffective assistance of counsel at the

Pet. App. A -3
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penalty phase, and the California
Supreme Court’s summary denial of this
claim was reasonable.

Beeler alleged that the trial court coerced the jury’s death
verdict by failing to replace a juror with an alternate after the
juror informed the court of his father’s sudden
death. Applying AEDPA review, the panel held that the
California Supreme Court neither erroneously applied
federal law nor made an unreasonable determination.

The panel rejected as foreclosed by Karis v. Calderon,
283 F.3d 1117 (9th Cir. 2002), Beeler’s argument that
California fails to adequately narrow the pool of defendants
eligible for the death penalty.

COUNSEL

Marta VanLandingham (argued) and John S. Crouchley,
Deputy Federal Public Defenders; Cuauhtemoc Ortega,
Federal Public Defender; Office of the Federal Public
Defender, Los Angeles, California; for Petitioner-Appellant.

Vincent P. LaPietra (argued), Lise S. Jacobson, and
Stephanie A. Mitchell, Deputy Attorneys General; Holly D.
Wilkens, Supervising Deputy Attorney General; James W.
Bilderback II, Senior Assistant Attorney General; Rob
Bonta, California Attorney General; Office of the California
Attorney General, San Diego, California; for Respondent-
Appellee.

Susan Garvey and Natalie Link, Habeas Corpus Resource
Center, San Francisco, California, for Amicus Curiae
Habeas Corpus Resource Center.
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Jessica E. Oats, Senior Deputy State Public Defender; Mary
K. McComb, State Public Defender; Office of The State
Public Defender, Sacramento, California; for Amicus Curiae
Office of The State Public Defender.

OPINION

NGUYEN, Circuit Judge:

A jury sentenced Rodney Gene Beeler to death following
his conviction for the first-degree murder of Anthony
“Tony” Joseph Stevenson during a daytime robbery in
December 1985. Beeler appeals the district court’s denial of
his petition for writ of habeas corpus. We affirm.

I. BACKGROUND!
A. The Guilt Phase

Tony Stevenson lived with his two brothers, Michael and
Dino, in a house in Orange, California. On the morning of
December 30, 1985, all three brothers left for work. But just
before 11:00 a.m., the Stevensons’ neighbor discovered
Tony lying on the front lawn of the neighbor’s house, shot
in the back. Police and paramedics arrived after the neighbor
called 911, but Tony died at the scene.

The rear, sliding-glass door of Tony’s house had been
pried open with a screwdriver, and the house had been
ransacked. Bullets for Tony’s .22-caliber semi-automatic
rifle were strewn across his bed. The rifle was found on a

! These facts are largely taken from the California Supreme court’s
opinion in Beeler’s direct appeal, People v. Beeler, 9 Cal. 4th 953 (1995).

Pet. App. A -5
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hallway floor, its wooden parts badly damaged. One of the
bedroom doors had a large gash that police attributed to the
butt of the rifle. Jewelry, a camera and lens, $1,200 in cash,
a dark blue gym bag, Dino’s fake Rolex watch, and
Michael’s .22-caliber single-action Ruger revolver, which
he kept unloaded under his bed with two bullets nearby, were
taken from the house. Michael’s gun was never recovered.

An autopsy revealed Tony died from a single .22 caliber
bullet that entered his back and pierced his lung and heart.
The muzzle of the gun had been more than two feet away
from Tony when he was shot. A ballistics expert determined
the bullet that killed Tony was not fired from the broken rifle
found inside the house but could have been fired from
Michael’s missing revolver. Another .22 caliber bullet was
found lodged in a car parked across the street from the
Stevensons’ house. But the recovered bullet was too
damaged to determine whether it had been fired from either
weapon.

A small bullet hole in the screen door aligned with the
bullet hole in the car across the street, suggesting a gun was
shot through the screen door. Relying on the evidence of
forced entry, ransacking, and a violent struggle inside the
Stevensons’ house, the prosecution theorized that Tony had
returned home during a burglary and confronted the
perpetrator, but as he fled the house, the perpetrator shot him
in the back with Michael’s gun.

Beeler, whose identity as the burglar is not at issue in this
appeal, was linked to the crime by fingerprint evidence and
the testimony of three neighbors. In one of the bedrooms,
Beeler’s fingerprint was found on top of a file cabinet. Floyd
Raney, a neighbor living down the street from the
Stevensons, testified that he was in his garage around the

Pet. App. A-6
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time of the killing with the door open. Raney heard a motor
running outside and saw a pickup truck parked directly
across the street. Beeler approached Raney in his garage in
what Raney described as pale blue jeans and a solid blue
shirt. Beeler asked Raney, “My cat jumped the wall in your
backyard. Would you look back there, please, and see if my
cat is back there?” When Raney returned from checking the
backyard, he saw Beeler taking off in the pickup truck.
About fifteen minutes later, the police arrived in response to
the discovery of Tony’s body. At trial, Raney identified a
picture of Beeler’s truck as being similar to the one he saw
the day of the murder.

Lavada Hoskins lived on the street running parallel to the
Stevensons’ street. A block wall ran between the backyards
of the houses on Hoskins’s street and the Stevensons’ street,
including Raney’s yard. The morning of the killing, Hoskins
was in her backyard talking to her neighbor, Fern Awalt,
when both women saw a man walking along the top of the
block wall between 10:30 a.m. and 11:30 a.m. Neither
Hoskins nor Awalt saw the man’s face, but Hoskins recalled
him wearing a blue plaid shirt and carrying a small, dark
sports bag. Awalt remembered the man wearing work pants
and a solid blue shirt. Neither woman saw any other
unknown person in the neighborhood around the time of the
killing.

The prosecution also offered testimony of Beeler’s
coworkers to link him to the crime. At the time of the killing,
Beeler worked as a senior line operator at a laminated
products company. Jim Anderson, who reported to Beeler,
testified that Beeler had left work early, at about 10 a.m., on
the day of the killing. Calvin Brunsting, the company’s
manager, testified that Beeler’s timecard for December 30,
1985, showed him clocking in at 5:45 a.m. But sometime

Pet. App. A -7
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after December 30, Beeler had asked him to write in that
Beeler had left at 3:40 p.m., explaining that he had forgotten
to clock out.

John Lorenzi, another coworker, testified that sometime
between Christmas and New Year’s Eve, Beeler had said to
him, “John, let me ask you a hypothetical question. If I
was—if you were robbing somebody’s house, someone who
lived there caught you in the act, would you shoot him?”
Lorenzi replied, “Why? Did you kill somebody?” Lorenzi
testified that Beeler became upset and responded, “No,
asshole.” Beeler posed a similar question to Anderson,
asking “Hypothetically speaking, if you were robbing a
house and the guy came home—the guy that lived there, this
is, came home and you had a gun, would you shoot him?”
Anderson said, “No, [ wouldn’t. T wouldn’t put myself in
that position to begin with. Why, did you do something, did
you kill somebody?” Beeler said no and walked away.

Sometime after January 1, 1986, Beeler offered
Anderson the stolen watch for $500. On January 7, 1986,
Beeler sold an Italian gold charm taken from the Stevensons.
Police eventually searched Beeler’s locker at work and
found the stolen camera and lens.

The defense offered two alternative theories to counter
the intent-to-kill requirement of the felony-murder special
circumstance. The primary theory was that Beeler’s work
supervisor, Mitchell Jackley, participated in the burglary and
was the actual killer. Jackley testified for the prosecution at
Beeler’s preliminary hearing under a grant of immunity for
receiving stolen property from Beeler. But the defense
called him as a witness at trial in an attempt to undermine his
credibility.

Pet. App. A-8
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The defense argued that Jackley knew details about the
crime that suggested he was the shooter. Jackley testified
that he had breakfast with Beeler the day of the killing and
authorized Beeler to leave work early. Beeler told Jackley
later that day that he had broken into the Stevensons’ house
and killed Tony. Jackley also testified that he stole the key
to Beeler’s locker and found the camera, handling it with silk
gloves so as not to leave fingerprints.

On January 9, 1986, Jackley called the police to
implicate Beeler for killing Tony. Jackley testified that he
reported Beeler anonymously because he feared being
connected to the crime for two reasons. First, Jackley said
he had been inside the Stevensons’ house before the killing
because his wife was acquainted with Dino, so he feared his
fingerprints might show up. Second, Jackley testified that
he had previously been charged with murder. Additionally,
Jackley had received stolen belongings from Beeler from a
prior robbery.

Jackley provided the following account of the crime to
police investigators:

The way [Beeler] explained it to me is that
while he was in the house, that is, ah, ah,
Tony apparently’s his name, came in and
brought his—brought his dog in? Ya. Called
his dog. His dog was with him. [Beeler] was
saying his dog was with him and he thought
he was calling some friends or somethin’ and
then—what the fuck else did he say?—he
said right after that took place, [Beeler]
apparently was in one of the bedrooms, he
said or somethin’, and went behind the corner
or somethin’ like that .... And the guy

Pet. App. A-9
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[Tony] went into his room. He [Beeler] told
me he [Tony] came out with a goddamn ah
rifle and told him he was gonna beat the shit
out of him with it, and he’s gonna to do [sic]
bodily damage .... And he [Beeler] said
somethin’ to the effect that they got into an
altercation in the hallway, and that the guy
came at him with a rifle, used it like a
club—.

Jackley provided other details of the crime. For instance,
Beeler told him he “hit” two rooms in the Stevensons’ house
and was in the third when Tony unexpectedly returned home.
Beeler took a .22-calliber revolver from the house and shot
Tony in the back with a hollow-point bullet as Tony ran
away from the house. Beeler told Jackley that Tony fell on
the front lawn and that Beeler escaped “down a brick wall
running on the back of” the Stevensons’ house. Beeler said
he had left his truck idling and had a conversation with a
person outside the house at the end of the wall.

The defense attacked Jackley’s credibility with the fact
that he had been charged with a similar crime years earlier,
but those charges were dropped once Jackley agreed to
testify for the prosecution. Jackley and his accomplices were
arrested in 1974 in connection with a robbery-murder in
South Carolina. Jackley admitted to the burglary but denied
any involvement with the killing. Jackley provided a similar
story in that case, alleging that one of his acquaintances
confessed the killing to Jackley, an anonymous call was
made to the police implicating that defendant, Jackley had
received stolen goods from the defendant, and Jackley knew
many of the details of the crime. And, similar to this case,

Pet. App. A - 10
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the charges against Jackley were dropped once he testified
for the prosecution.

Jackley also admitted to three other burglaries in which
he knew the victims, the items taken were similar to those
stolen from the Stevensons’ house, and his fingerprints were
not found at any of the crime scenes. The defense argued
that all the similarities to the instant case pointed to Jackley
as the killer and principal burglar, not Beeler.

The second theory the defense offered assumed that
Beeler was the shooter but that the evidence of the bullet’s
trajectory was consistent with “at least two reasonable
interpretations.” One was the prosecutor’s theory; the other
was that during the struggle inside the house, Tony used the
rifle to fire a shot “down the hall” that hit the car outside,
and Beeler fell and shot Tony as Tony was standing over
him.  The prosecution’s expert conceded on cross-
examination that the evidence of the bullet’s trajectory was
compatible with this defense theory.

After a seven-day guilt-phase trial and less than a half
day of deliberations, the jury found Beeler guilty of first-
degree murder and burglary. The jury also found Beeler
personally used a handgun during the commission of the
offense and the felony-murder special circumstance to be
true, making Beeler eligible for the death penalty.

B. The Penalty Phase
1. Prosecution’s Case in Aggravation

During the penalty phase, the prosecution presented
evidence of Beeler’s three prior burglaries and one prior
rape. The parties stipulated that Beeler had convictions for
second-degree burglary in 1971, first-degree burglary in
1974, and second-degree burglary in 1976. He was

Pet. App. A - 11
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committed to the California Youth Authority for the first
burglary and sentenced to state prison for the subsequent
convictions.

In 1985, Beeler raped Roxanne Doyle as she was
delivering newspapers. She testified that he told her a false
story about his truck breaking down as an excuse to
accompany her along her route. After Doyle completed her
deliveries, Beeler hit her in the face, forced her to the ground,
and orally and vaginally raped her while threatening her with
a knife.

Beeler then forced Doyle to give him her wedding and
engagement rings. She begged to keep her rings because she
had recently gotten married, but he threatened, “Give me
your rings or I’ll cut your finger off.” He also laughed when
he discovered that he had broken her eyeglasses. Beeler’s
coworker testified that when Beeler arrived at work that
morning, he bragged that he had robbed and “fucked the shit
out of” a “good looking” woman with a “nice figure” and
“big tits.”

2. The Defense’s Case in Mitigation

The defense presented a substantial mitigation case,
featuring five mental health experts and several lay
witnesses from Beeler’s personal life.? The mitigation
evidence focused on the physical and sexual abuse Beeler
suffered as a child and his long-term mental impairments.
The defense also offered evidence of his positive qualities as

2 A total of five mental health expert witnesses testified on Beeler’s
behalf. At counsel’s request, the trial court appointed two additional
psychologists, Drs. Jay Adams and Francis Crinella, to evaluate Beeler,
but they did not testify.

Pet. App. A - 12
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a father and his successful adjustment to the structured
setting of incarceration.

Beeler’s mother, Lillian Morris, testified that Beeler had
been a normal child growing up, even though Beeler’s father
was known to beat him and his brother, Tom. This abuse
involved beating the boys with a piece of automative rubber
when Beeler was as young as six years old. Nonetheless, it
was not until she and Beeler’s father separated in 1960—
when Beeler was about ten years old—that Beeler began to
show behavioral issues. After the separation, Beeler and his
brother were forced to live with their father and stepmother
Lorna Jenkins, who treated Beeler cruelly.

The jury heard from several lay and expert witnesses
about Jenkins’ abuse of Beeler. Beeler’s mother said that
Jenkins prevented Beeler from having contact with or
receiving presents from his mother. Beeler’s stepsister,
Rebecca Mullins, testified that Jenkins was “a very violent
person” who abused Beeler and her other children. Jenkins
would burn Beeler’s hands with a lighter, lock him in the
closet from 30 minutes to several hours, force him to eat fruit
preserves until he vomited, and beat him with a belt buckle
hard enough to draw blood and leave welts.

Several neighbors also testified to Jenkins’ abuse of
Beeler. Byron and Barbara Fellows testified that on one
occasion Jenkins punished Beeler for smoking by forcing
him to smoke unfiltered cigarettes until he burned his lips
and fingers. On another occasion, Beeler was outside at 4:00
a.m. after being locked in the closet all night. The neighbors
later reported Jenkins to the police when Beeler’s brother
came to their house with injuries to his body from being
beaten with an electrical cord. Jolene Higley testified that
she was “raised with [Beeler] like a sister” and witnessed the

Pet. App. A-13
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severe abuse inflicted on Beeler by his stepmother, who
regularly referred to him as “a little bastard.” The abuse
included being locked in a small closet for hours, chained to
a basement post, thrown down a flight of stairs with his
hands tied behind his back, beaten with a belt buckle and
brush, and forced to hold his hands over a flame. Moreover,
Beeler once touched Higley “in the breast and vagina area,”
and said, “It’s okay, Mom showed me this.”

Dr. Lenore Walker, a clinical and forensic psychologist,
provided some of the most disturbing testimony regarding
Jenkins. Dr. Walker testified that she and her associate, Lon
Kopit, another psychologist, spent 29.5 hours over the
course of fourteen sessions interviewing Beeler and
administering cognitive and personality tests. In addition to
the other abuse already described, Dr. Walker deemed
credible Beeler’s accounts of Jenkins smearing fecal matter
on his face as punishment for soiling himself and the sexual
abuse she inflicted when Beeler was between the ages of ten
and twelve. She would tie his penis back with a string and
make him wear dresses because she wanted him to look like
a girl. Later, she began inserting her soiled tampons into his
anus and forcing him to masturbate and orally copulate her.
She would also masturbate him and painfully squeeze his
testicles to prevent him from reaching an orgasm, or “take
the semen and smear it all over his face” as punishment. This
abuse progressed to vaginal intercourse during which Beeler
was not allowed to reach an orgasm.

In 1964, there was a juvenile proceeding due to the
reported abuse. Dr. Robbert Lippold, a former clinical
psychologist who had assessed Jenkins characterized her as
a “potentially explosive” and ‘“character-disordered
individual who . . . was fully capable of operating in a very
bizarre and very disturbed manner,” including sexually.

Pet. App. A - 14
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Jenkins admitted to Dr. Lippold that she had beat Beeler and
his brother but appeared to be “more concerned about being
caught than the action itself.” Even though “deprivation of
custody cases were relatively rare at that point in time,” Dr.
Lippold recommended to the court that “the children be
taken away from her.”

Beeler was removed from Jenkins’ home and thereafter
spent time in foster homes, mental hospitals, youth camps,
the military, and prison. Cleo Christensen’s family was one
of Beeler’s foster homes. Christensen testified that he
caught Beeler molesting his four-year-old son in a corn field.
At the caseworker’s direction, Christensen took Beeler back
to his stepmother, even though he was reluctant to do so
because he knew that Beeler previously had been “tied up to
a pole and beaten by her.” In 1966, Beeler was committed
to a mental hospital. Upon his release, Beeler temporarily
moved in with his mother, but she did not receive any refills
for his medication or other information regarding his mental
health issues. John Cahill, a camp counselor while Beeler
was incarcerated at Spring Mountain Youth Camp as a 15-
year-old, testified that Beeler was “a pitiful character” who
“tended to be easily manipulated and generally picked on.”
Another camp counselor, Marlin Robinson, said Beeler did
not engage in violent or aggressive behavior but would steal
“small inconsequential items.”

Dr. Noble testified to his examination of Beeler in 1971,
while he worked for the California Department of
Corrections. Dr. Noble opined that Jenkins was “extremely
vicious” to Beeler, priming him from an early age to view
his life as a cycle of misbehavior and punishment. He
believed that Beeler’s prior burglaries were “almost routine,
automatic kind of behaviors” and a subconscious cry for help
because “he had virtually no insight” into his “psychiatric
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problems.” Dr. Noble had recommended psychotherapy for
Beeler, but the prison only provided him with medication
used to treat manic depression.

According to Dr. Walker, Beeler’s past abuse caused him
to experience various forms of gender confusion and engage
in sexual misconduct and compulsive theft. Beeler also had
learning disorders, and suffered from feelings of guilt, a need
to be punished, and dissociative symptoms, which
manifested in him “often wak[ing] up in the middle of a
burglary” without “know[ing] how he got there or . . . what
he was doing.” She believed that his tendency to steal was
not motivated by greed, but by a compulsion he could not
control.  In her opinion, Beeler exhibited “a very
inconsistent, unusual kind of diagnostic pattern” that was
consistent with—but went beyond—post-traumatic stress
and dissociative disorders. At times, “his mind [was] so
interfered with that . . . he would look like a schizophrenic”
or “profoundly emotionally disturbed,” but “there [we]re
other times when he d[id] not appear to be that way.”
Particularly during bouts of significant stress, Beeler would
become “psychotic” and ‘“not know the difference
between . . . what is real and what is in his head.” Dr.
Walker noted that Beeler had consistently “plead[ed]” for
counseling and psychotherapy, but the institutional systems
had offered only medication, including the antipsychotic
medication Stelazine, and had not provided “the kind of help
that would have made a difference for him.”

Similarly, Dr. Stephen Wells, a clinical psychologist,
found that Jenkins’ prolonged and severe abuse “was almost
an impossible group of experiences [for Beeler] to recover
from.” Dr. Wells generally agreed with Dr. Walker
regarding Beeler’s severe emotional problems, including
“occasional psychotic episodes” and bouts of dissociation
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during which “he did things without being aware of what he
was doing.”

Dr. Walker, Dr. Noble, and Dr. Wells all testified that
Beeler had adjusted well to an institutionalized setting. For
instance, Beeler had volunteered to help the prison laundry
and chapel during an inmate strike. And Dr. Wells
determined that Beeler would not pose a danger to guards or
inmates if he were to serve a sentence of life without the
possibility of parole.

Beeler has two children, who were minors at the time of
the trial. Beeler’s wife, Kathleen Beeler, and his welding
instructor, Lee Saylor, both testified that Beeler was a loving
father to his two children and that he never abused them. Dr.
John Selden, another clinical psychologist, testified that he
had been treating Beeler and his five-year-old son for
behavioral issues around the time of the murder. Dr. Selden
learned that the family was under great stress due to medical
and financial problems and that Beeler was very concerned
about his family’s welfare and not repeating the abuse he
himself had suffered as a child. He also testified that
Beeler’s son seemed very attached to him.

3. Closing Arguments, Verdict, and Sentencing

On July 12, 1988, after deliberating for one full day and
brief portions of two others, the jury reached its death
verdict. At defense counsel’s request, the sentencing hearing
was continued to November 4. On November 4, defense
counsel successfully moved for a second continuance,
asserting, among other things, the need to investigate a
previously unreported head injury, which Beeler had only
recently realized was potentially significant.
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On December 16, the trial court held a hearing on
Beeler’s motion, brought pursuant to People v. Marsden,
465 P.2d 44, 49 (Cal. 1970) (in bank), seeking to discharge
and substitute counsel. At the hearing, Beeler stated that he
wanted to undergo an electroencephalogram (“EEG”) and a
computed axial tomography (“CAT”) scan, imploring, “I
feel there is something wrong.” Defense counsel explained
that, during the time granted by the previous continuance,
they had deemed such tests unnecessary after investigating
and consulting with two doctors about the possibility of
organic brain damage based on Beeler’s self-reported
blackouts from several years ago. But defense counsel stated
that Beeler “has today informed us, for the first time, that
these blackouts, such as the two or three that we were
previously aware of, continue and [occur] perhaps even on a
daily basis now.” Beeler said at the hearing that the new
blackouts, which he had not reported to the jail medical staff,
“last for a few minutes but I’'m having them so often that
hours go by that I don’t even remember what’s going on.”
The trial court denied the Marsden motion but granted
counsel’s motion for a third continuance.

On January 27, 1989, the trial court again granted a
fourth continuance for counsel to “obtain[]. .. additional
expert information based on tests yet to be completed.” On
March 24, counsel obtained a fifth continuance to allow
psychiatrist Dr. Monte Buchsbaum time to complete
analysis and calculations on recent positron emission
topography (“PET”) scan results of Beeler’s brain, after
which a forensic neurologist would review Dr. Buchsbaum’s
findings and conclusions.

While the trial court had previously warned against
further delays, defense counsel requested a sixth continuance
at the next hearing on May 5. As support, defense counsel
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filed their own declaration, stating that preliminary
interpretations from the neurological testing indicated
“significant evidence of dysfunction in the right temporal
and bilateral frontal lobes of Mr. Beeler’s brain.” Counsel
explained that while this evidence was potentially relevant
to the guilt phase issue of intent and the penalty phase issue
of mitigation, there was no further information available
because “the people who gave the test...aren’t really
qualified to interpret the data,” and a qualified expert had
just agreed to conduct the analysis. The trial court denied
the continuance motion, expressing doubt that any expert
could provide new insights into Beeler’s mental status. The
trial court also emphasized that defense counsel “ha[d] done
a diligent effort in pursuing everything that [they saw] fit,”
and the failure to find a new expert was not due to delay or
incompetence.

At that same hearing, the trial court denied the defense’s
motion for a new trial based on insufficient evidence of
intent to kill and Beeler’s alleged organic brain damage. The
trial court further denied the defense motion to modify the
death verdict after reweighing the aggravating and
mitigating circumstances.

4. Post-Trial Proceedings

On automatic direct appeal, the California Supreme
Court affirmed Beeler’s conviction and sentence in a
reasoned opinion, issued on April 10, 1995. See Beeler, 9
Cal. 4th 953. The U.S. Supreme Court denied certiorari.

Beeler filed his first state habeas petition while his
appeal was pending. As relevant here, he claimed that trial
counsel was prejudicially ineffective for failing to present
evidence of his diagnoses of organic brain damage, possible
seizure disorder and multiple personality disorder in the guilt
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and penalty phases of his trial and for failing to provide
competent evidence of his organic brain damage before
sentencing. In November 1995, the California Supreme
Court denied the petition on the merits as well as some of the
claims on procedural grounds.

Beeler filed a second state habeas petition in 1997,
arguing that he had been incompetent to stand trial, the trial
court violated his rights by failing to sua sponte hold a
competency hearing, and trial counsel rendered prejudicially
ineffective assistance for failing to declare a doubt as to his
competency. Beeler also asked the California Supreme
Court to reconsider his prior ineffective assistance of counsel
claim. In 2004, the state court denied the petition on the
merits, except for Beeler’s claim that he was incompetent to
be executed, which it denied as premature. The court also
ruled that certain claims and/or subclaims were procedurally
barred, including Beeler’s claim that the trial court erred by
failing to conduct competency proceedings.

Beeler filed a first amended federal habeas petition on
February 11, 2005, and the district court granted the State’s
motion to dismiss an unexhausted claim. On September 9,
2009, Beeler filed an amended petition without the
unexhausted claim. On December 2, 2020, the district court
entered judgment denying the amended petition and issued a
certificate of appealability on claims K (incompetency
claim) and L (ineffective assistance of counsel at guilt and
penalty phases) of the amended petition. Beeler timely
appealed.

II. STANDARD OF REVIEW

We have jurisdiction under 28 U.S.C. § 2253, and we
review de novo a district court’s denial of habeas relief.
Avena v. Chappell, 932 F.3d 1237, 1247 (9th Cir. 2019).
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Because Beeler filed his federal habeas petition after April
24, 1996, the Anti-Terrorism and Effective Death Penalty
Act of 1996 (“AEDPA”) applies. Murray v. Schriro, 745
F.3d 984, 996 (9th Cir. 2014). Under AEDPA, habeas relief
is barred unless the state court’s denial of the claim “was
contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the
Supreme Court of the United States,” or “was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C.
§ 2254(d)(1)—(2).

Review under § 2254(d) applies to the last reasoned state
court decision. Hibbler v. Benedetti, 693 F.3d 1140, 1146
(9th Cir. 2012). This court “confine[s its] § 2254(d)(1)
analysis to the state court’s actual decisions and analysis,”
as opposed to “some hypothetical alternative rationale.”
Frantzv. Hazey, 533 F.3d 724, 738 (9th Cir. 2008) (en banc).
However, where there is no reasoned state court decision
addressing a claim, we conduct the AEDPA analysis by
“consider[ing] what arguments or theories could have
supported the state court’s summary denial.” Montiel v.
Chappell, 43 F.4th 942, 958 (9th Cir. 2022) (citing
Harrington v. Richter, 562 U.S. 86, 96, 102 (2011)), cert.
denied, 143 S. Ct. 1785 (2023).

When determining whether the state court violated
§ 2254(d), we look to California’s procedures for handling
habeas petitions, which require the state court to issue an
order to show cause when the petitioner makes out a prima
facie case for relief on a claim. See Cullen v. Pinholster, 563
U.S. 170, 188 n.12 (2011); People v. Duvall, 886 P.2d 1252,
1258 (Cal. 1995) (in bank). “If no prima facie case for relief
is stated, the court will summarily deny the petition.”
Duvall, 886 P.2d at 1258. The California Supreme Court
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finds a prima facie case for relief when, “‘assuming the
petition’s factual allegations are true, the petitioner would be
entitled to relief.”” In re Figueroa, 412 P.3d 356, 364 (Cal.
2018) (quoting Duvall, 886 P.2d at 1258); but see Pinholster,
563 U.S. at 188 n.12 (noting that “wholly conclusory
allegations” do not state a prima facie case for relief under
California law). As a result, while the California Supreme
Court’s summary denial in this context “is a decision on the
merits and thus entitled to AEDPA deference,” Ochoa v.
Davis, 50 F.4th 865, 888 (9th Cir. 2022), cert. denied sub
nom Ochoa v. Smith, 144 S. Ct. 381 (2023), such a denial
“necessarily assume[s] the truth of [the petitioner’s] factual
allegations,” Michaels v. Davis, 51 F.4th 904, 940 n.17 (9th
Cir. 2022).

We treat Beeler’s opening brief, which addresses two
uncertified issues, as an application to expand the certificate
of appealability, see Fed. R. App. P. 22(b)(2) and Ninth Cir.
R. 22-1(e), and we grant the application as to both.

III. DISCUSSION
A. Competency Claim

Beeler raises three arguments concerning his
competency to stand trial: (1) the trial court procedurally
erred by not sua sponte holding a competency hearing; (2) he
was incompetent to stand trial; and (3) defense counsel was
ineffective in failing to raise his incompetency. Beeler also
argues that, because he established a prima facie case, the
California Supreme Court’s summary denial of relief
without issuing an order to show cause was unreasonable.
Applying the “highly deferential” AEDPA review, Clark v.
Arnold, 769 F.3d 711, 724 (9th Cir. 2014), we are compelled
to find that the California Supreme Court could have
reasonably concluded the evidence does not sufficiently
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support Beeler’s competency claims, see Montiel, 43 F.4th
at 958; 28 U.S.C. § 2254(d)(2).

1.

“[Tlhe criminal trial of an incompetent defendant
violates due process.” Medina v. California, 505 U.S. 437,
453 (1992). Competency requires “the capacity to
understand the nature and object of the proceedings . . ., to
consult with counsel, and to assist in preparing [one’s]
defense.” Drope v. Missouri, 420 U.S. 162, 171 (1975).
“Competency disputes can give rise to two distinct claims—
substantive and procedural—that trigger different analyses
under the general heading of due process.” Lounsbury v.
Thompson, 374 F.3d 785, 788 (9th Cir. 2004).

As to procedural competency, the trial court must sua
sponte conduct a hearing to determine a defendant’s
competency if “the evidence before [it] raises a ‘bona fide
doubt’ as to a defendant’s competence.” Maxwell v. Roe,
606 F.3d 561, 568 (9th Cir. 2010) (quoting Pate v. Robinson,
383 U.S. 375, 385 (1966)); see also People v. Rogers, 141
P.3d 135, 152 (Cal. 2006) (noting that California Penal Code
§ 1368 similarly provides that the trial court must “suspend
trial proceedings and conduct a competency hearing
whenever the court is presented with . . . evidence that raises
a reasonable or bona fide doubt concerning the defendant’s
competence”). A bona fide doubt exists when ‘““a reasonable
judge, situated as was the trial court judge whose failure to
conduct an evidentiary hearing is being reviewed, should
have experienced doubt with respect to competency to stand
trial.” Stanley v. Cullen, 633 F.3d 852, 860 (9th Cir. 2011)
(internal quotation marks omitted). Under this standard, the
trial court must have been presented with substantial
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evidence of incompetence. Williams v. Woodford, 384 F.3d
567, 604 (9th Cir. 2004).

While the court’s “responsibility [to conduct
competency assessment] continues throughout trial,”
Maxwell, 606 F.3d at 568, there is no “general standard with
respect to the nature or quantum of evidence necessary” to
trigger a hearing, Drope, 420 U.S. at 172. Instead, “the trial
judge must evaluate all the evidence and evaluate the
probative value of each piece of evidence in light of the
others.” Chavez v. United States, 656 F.2d 512, 518 (9th Cir.
1981). Relevant “evidence includes the defendant’s
demeanor before the trial judge, irrational behavior of the
defendant, and available medical evaluations of the
defendant’s competence to stand trial.” Williams, 384 F.3d
at 604 (citing Drope, 420 U.S. at 180). The evidence may
include the observations of trial counsel, Medina, 505 U.S.
at 450, but counsel’s opinion “certainly is not
determinative,” Hernandez v. Yist, 930 F.2d 714, 718 (9th
Cir. 1991); see also Michaels, 51 F.4th at 943 (explaining
that, “[g]iven the generality and flexibility of the
competency inquiry,” state courts have even more leeway
under AEDPA in reaching a reasonable decision).

Beeler points to three categories of evidence to support
his claim.®> He first points to significant trial testimony
recounting his childhood, institutionalizations, and mental
health issues, which included schizophrenia, manic
depression, and dissociation. He next points to post-verdict

3 Beeler never states when exactly the trial court should have ordered a
competency hearing. Nonetheless, “[t]he competency right does not end
at a conviction, but rather persists through sentencing,” United States v.
Dreyer, 705 F.3d 951, 961 (9th Cir. 2013) (cleaned up), so the totality of
the circumstances will be considered.
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evidence of his self-reported blackouts and counsel’s
assertion that the uninterpreted raw testing data showed
“significant evidence of [neurological] dysfunction.” And
lastly, Beeler relies on juror declarations stating that, during
the trial, Beeler “seldom talked to his attorneys,” “did not
show any emotion,” “looked very strange,” and “just [sat]
like a lump.”

The evidence of Beeler’s mental health and blackouts
does not raise a bona fide doubt as to his competency
because none of it demonstrates “a causal connection
between the mental disease or defect and his inability to
understand the proceedings.” United States v. Neal, 776
F.3d 645, 656 (9th Cir. 2015); see also United States v.
Garza, 751 F.3d 1130, 1136 (9th Cir. 2014) (“Even a
mentally deranged defendant is out of luck if there is no
indication that he failed to understand or assist in his
criminal proceedings.”). Trial counsel and expert witnesses
never raised an argument regarding his competency to stand
trial but instead focused on connecting Beeler’s mental
health to the issues of his guilt and penalty. In fact, Dr.
Walker specifically testified that Beeler was aware of the
charges against him, understood the purpose of
psychological tests, and shared his views on his wife’s
potential as a witness. See Davis v. Woodford, 384 F.3d 628,
647 (9th Cir. 2004) (rejecting competency claim in part
because the expert “gave no indication that he thought
[petitioner] was not competent™).

Nor does Beeler allege that he displayed any irregular
behavior in or out of the courtroom. See Williams, 384 F.3d
at 605 (deeming it relevant that petitioner did not “evidence
any bizarre or irrational behavior”). He cites to juror
declarations that describe his passivity at the counsel table,
but such evidence on its own neither proves nor disproves
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competency. See, e.g., Odle v. Woodford, 238 F.3d 1084,
1088—89 (9th Cir. 2001). Moreover, the trial court had more
information as to Beeler’s capabilities than the jury. For
example, the trial court was informed that Beeler had
significantly participated in the preparation of a lengthy
mitigation document. And at sentencing, the trial court
observed Beeler coherently explain the reasons for his
Marsden motion. Because the evidence at trial was
insufficient to raise doubt as to his competency, we cannot
conclude that the California Supreme Court acted
unreasonably in denying this claim. See 28 U.S.C.
§ 2254(d)(2).

2.

Beeler next raises a substantive due process argument
based on his claim that he was incompetent to stand trial.
See Williams, 384 F.3d at 608. In comparison to procedural
competency, substantive competency involves both an easier
and a more difficult standard. It involves an easier standard
because, unlike procedural competency, review of
substantive competency is not limited to the “facts and
evidence that were” at “the state trial court before and during
trial.” Williams, 384 F.3d at 608. It involves a more difficult
standard, however, because the petitioner must show actual
incompetence at the time of trial. /d. In assessing actual
incompetence, the court “disfavor[s] retrospective
determinations of incompetence, and give[s] considerable
weight to the lack of contemporaneous evidence of a
petitioner’s incompetence to stand trial.” Id. Moreover,
while “not a trained mental health professional,” Odle, 238
F.3d at 1088-89, the fact that counsel did not move for a
competency hearing is “especially relevant,” Williams, 384
F.3d at 608; see Cal. Penal Code § 1368 (providing that
either counsel or the trial court may move for a competency
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hearing); Medina, 505 U.S. at 450 (noting that “defense
counsel will often have the best-informed view of the
defendant’s ability to participate in [the] defense”).

Because, as discussed above, the evidence during trial
was not enough to raise a bona fide doubt of competency,
Beeler’s success on the substantive competency claim
necessarily hinges on evidence that was not available to the
trial court. See Williams, 384 F.3d at 608. On appeal, Beeler
points to five pieces of additional evidence. First, in a
declaration filed alongside Beeler’s first state habeas
petition, Dr. Walker stated that she ‘“advised Beeler’s
counsel that Beeler’s blackouts and mental condition may
have a neurological basis, and...that counsel [should]
retain a neurologist and neuropsychologist.” Second, Dr.
Wells also provided a declaration, in which he declared that
he had “recommended to [counsel] that Beeler undergo a
highly sophisticated mental health evaluation to alleviate”
his self-reported “auditory and visual hallucinations.” Third,
a declaration from Dr. Monte Buchsbaum—the doctor who
evaluated Beeler’s post-verdict EEG and PET scans—
confirmed counsel’s representation to the trial court that
Beeler’s scans showed brain abnormalities consistent with
head injury. Dr. Buchsbaum declared that Beeler’s results
were “among the most abnormal” he had seen and were
“similar to those often found in people diagnosed as
schizophrenics.” Fourth, jail records showed that before and
during trial, Beeler was on suicide watch, reported hearing
voices, suffered head injuries, pulled out his toenails, was
prescribed antidepressant and antipsychotic medications,
and experienced chest pains. Fifth, declarations from three
fellow inmates stated that Beeler appeared to be mentally
impaired, “understood very little of what went on at his
trial,” “would not have been able to assist his attorneys,”
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“did not seem to understand the difference between his
lawyers and people who were potentially hostile to his
defense,” and “had memory lapses that covered long periods
of time.”

As with the procedural incompetency claim, the new
evidence of declarations from the medical professionals and
the jail records do not causally connect Beeler’s mental
health problems with his competency to stand trial. See
Neal, 776 F.3d at 656; Garza, 751 F.3d at 1136. For
instance, the jail records reflect that Beeler attributed his
self-harm that resulted in his placement on suicide watch “to
racial unrest on his floor and fear for his physical safety.”
See also Dennis ex rel. Butko v. Budge, 378 F.3d 880, 892
(9th Cir. 2004) (“[E]vidence of suicidal ideation or attempts
to commit suicide in the past is insufficient to demonstrate
incompetency.”). Medical reports from the jail reflected that
Beeler pulled out his toenails as a result of his stress about
going to court and as a means of manipulation. Further, the
reports noted that the antidepressant medications had helped
with his behavior and mood. As a result, instead of being
indicative of an inability to understand the proceedings or
participate in his defense, the mental health issues
experienced by Beeler in jail appear to have been the product
of situational stress or malingering, and his symptoms had
been effectively treated. See, e.g., United States v. Telles, 18
F.4th 290, 300-01 (9th Cir. 2021) (explaining that
malingering “behavior does nothing to demonstrate [a
defendant’s] inability to understand the proceedings or assist
in his defense”). And while the medical professional
declarations comment on the severity of Beeler’s mental
health issues, none of the declarations assert that his
struggles interfered with his competency to stand trial.
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The declarations from Beeler’s fellow inmates provide a
stronger causal connection between Beeler’s mental health
and his competency, but they do not render the California
Supreme Court’s denial of this issue unreasonable under
AEDPA because they are merely conclusory lay opinions of
Beeler’s alleged incompetence. See Alpha & Omega Dev.,
LPv. Whillock Contracting, Inc., 200 Cal. App. 4th 656, 664
(2011) (noting that “speculative” or “conclusory”
declarations are insufficient to make a prima facie case under
California law). The inmates were not medical
professionals, did not attend any of Beeler’s courtroom
proceedings, and did not participate in any discussions
between Beecler and counsel. Further, the declarations are
refuted by Dr. Walker’s testimony about Beeler’s
competence, Beeler’s active participation in the case before
the trial court, the absence of comment by any of the medical
experts, and the lack of concern by both the trial court and
defense counsel as to his competency. See Medina, 505 U.S.
at 450; Boyde v. Brown, 404 F.3d 1159, 1167 (9th Cir. 2005)
(“[T]he most telling evidence that [petitioner] was
competent at trial is that neither defense counsel—who
would have had every incentive to point out that his client
was incapable of assisting with his defense—nor the trial
court even hinted that [he] was incompetent.”). Under
deferential AEDPA review, we affirm the district court’s
denial of habeas relief on this claim.

3.

For counsel to be found ineffective for failing to raise a
competency issue, there must have been “sufficient indicia
of incompetence to give objectively reasonable counsel
reason to doubt the defendant’s competency, and...a
reasonable probability that the defendant would have been
found incompetent to stand trial had the issue been raised
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and fully considered.” Stanley, 633 F.3d at 862 (internal
quotation marks omitted). Similar to substantive
competency, “additional evidence submitted . . . [in a] state
habeas petition is cognizable as to [an ineffective assistance
of counsel] competency claim.” Michaels, 51 F.4th at 943.

Beeler’s ineffective assistance of counsel claim relies on
the same evidence presented to support the procedural and
substantive competency claims. As a result, his ineffective
assistance of counsel claim fails for the same reasons. Dayvis,
384 F.3d at 647 (“In light of our evaluation of the substantive
competence claim, [petitioner’s] claim that his trial attorneys
rendered ineffective assistance of counsel by failing to move
for a competency hearing in the trial court also fails.”); see
also Stanley, 633 F.3d at 862—63 (holding that an ineffective
assistance competency claim lacked merit where both the
trial and post-conviction experts failed to conclude that
petitioner was incompetent).

4.

Because the California Supreme Court could have
reasonably concluded that Beeler’s evidence of substantive
and procedural incompetency did not establish a prima facie
case, Beeler’s claim that there should have been an
evidentiary hearing on his competency claim also lacks
merit. See Pinholster, 563 U.S. at 188 n.12; Michaels, 51
F.4th at 940 n.17. His claim that the district court was
required to conduct a hearing fails for the same reason. See
Murray v. Schriro, 882 F.3d 778, 802 (9th Cir. 2018) (“[S]o
long as we are reviewing a petitioner’s claim under AEDPA,
our review is limited to the facts before the state court and
the petitioner is not entitled to an evidentiary hearing in
federal court.”).
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B. Guilt and Penalty Phases Ineffective Assistance of
Counsel Claims

Beeler argues that his counsel provided ineffective
assistance of counsel under Strickland v. Washington, 466
U.S. 668 (1984), by failing to investigate and present
evidence regarding his “mental illness and [organic brain
damage]” at both the guilt and penalty phases.

To succeed on this claim, the “defendant must show that
counsel’s representation fell below an objective standard of
reasonableness” and prejudiced him, “considering all the
circumstances.” Id. at 687-88. Under this standard,
“[clounsel in a death-penalty case has ‘a duty to make
reasonable investigations or to make a reasonable decision
that makes particular investigations unnecessary.”” Andrus
v. Texas, 590 U.S. 806, 814 (2020) (per curiam) (quoting
Wiggins v. Smith, 539 U.S. 510, 521 (2003)). “[T]he
defendant must overcome the presumption that, under the
circumstances, the challenged action might be considered
sound trial strategy.” Strickland, 466 U.S. at 689 (internal
quotation marks omitted). Our examination of defense
counsel’s performance “must be highly deferential,”
Strickland, 466 U.S. at 689, and, when conducted through
AEDPA’s lens, our review of counsel performance is
“doubly deferential,” Hardy v. Chappell, 849 F.3d 803, 825
n.10 (9th Cir. 2016).

To show that the deficient performance was prejudicial,
the defendant must establish that the alleged errors “actually
had an adverse effect on the defense,” meaning that “but for
counsel’s unprofessional errors, the result of the proceeding
would have been different.” Strickland, 466 U.S. at 693-94.
“Establishing prejudice in the death sentence context
requires a showing that ‘there is a reasonable probability
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that, absent the errors, the sentencer would have concluded
that the balance of aggravating and mitigating circumstances
did not warrant death.”” Bible v. Ryan, 571 F.3d 860, 870
(9th Cir. 2009) (quoting Strickland, 466 U.S. at 695)
(cleaned up). We do not apply “double deference” in the
prejudice analysis. Hardy, 849 F.3d at 825 n.10.

Again, we conclude that the district court, under AEDPA
review, correctly denied Beeler’s ineffective assistance of
counsel claim.

1.

Counsel consulted with five psychologists before trial,
and two of those psychologists, Drs. Wells and Walker,
recommended that Beeler also be evaluated by a neurologist.
Dr. Walker declared that defense counsel had “represented
to [her] that they had already petitioned the court for funds
for the appointment of a neurologist, but their request was
denied.” On appeal, Beeler asserts that defense counsel had
lied to Dr. Walker, but he provides no explanation or
evidentiary support.

As discussed above, after receiving a death verdict,
Beeler pressed defense counsel for neurological testing
based on his newly reported head injury and frequency of
blackouts. In response, counsel arranged for Dr. Arnold
Starr, a neurologist, to interview Beeler. Dr. Starr reported
that Beeler’s “mental status would be in keeping with
someone who was mentally slow with an IQ estimated to be
75 or 80.” Dr. Starr also suggested a possible diagnosis of
schizophrenia based on Beeler’s history of trauma,
institutionalizations, and self-reported auditory
hallucinations. ~ Accordingly, Dr. Starr recommended
neurological testing, including a PET scan. Defense counsel
had a PET scan conducted and hired Dr. Buchsbaum to
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review the scan. Dr. Buschbaum determined that Beeler’s
PET scan indicated “brain damage or dysfunction.” But the
trial court denied the defense motion for an additional
continuance to have a qualified neurologist review the scan.

About four years later, in connection with Beeler’s first
state habeas petition, he was evaluated by Dr. Jonathan
Pincus, a neurologist, and Dr. Stephen Marmer, a
psychiatrist. Dr. Pincus’s report states that, after reviewing
Beeler’s medical and social history, as well as examining
him, Dr. Pincus was “convinced that Mr. Beeler has brain
damage.” He opined that Beeler’s reported blackouts “could
be dissociative episodes or seizures,” and recommended an
8-hour EEG in order to confirm a possible “diagnosis of
epilepsy.” Dr. Marmer also focused on Beeler’s blackouts,
concluding that Beeler suffers from multiple personality
disorder, a type of dissociative disorder. He believed that
“Beeler’s host personality does not have control over the
conduct of his alternate personalities and generally suffers
from a blackout while alternate personalities are present.”
As a result, Dr. Marmer opined that it was highly probable
that “Beeler’s host personality was not . .. co-conscious at
the time of the death of [Tony] Stevenson” or “the rape of
Mrs. Doyle, if Beeler was present at all.”

2.

Beeler first claims that defense counsel should have used
penalty phase mitigation and extra-record evidence of his
mental illness and brain damage at the guilt phase to show
that he did not form the specific intent to kill. He argues that
had defense counsel presented evidence showing that he
lacked “the capacity to think clearly enough, in the panic of
the moment, to form the specific intent to kill,” the jury
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would not have found true the burglary murder special
circumstance.

But even assuming defense counsel performed
deficiently in its investigation and presentation of evidence,
Beeler was not prejudiced by counsel’s decisions. See
Strickland, 466 U.S. at 697 (“If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course
should be followed.”).

To the extent Beeler is arguing that his counsel should
have presented a defense of diminished capacity, his
argument fails because at the time of his trial, that defense
was not allowed by California law. Noguera v. Davis, 5
F.4th 1020, 1048 (9th Cir. 2021) (“[B]ecause [the] murder
took place after June 1982, a diminished capacity defense
was unavailable to [petitioner] under California law.”). As
a result, defense counsel could have only used the mental
health evidence to argue that Beeler did not form the specific
intent to kill. Cal. Penal Code § 28 (“Evidence of mental
disease, mental defect, or mental disorder is admissible
solely on the issue of whether or not the accused actually
formed a required specific intent . ...”). Neither Beeler’s
trial experts nor post-trial experts, however, opined that his
mental health issues prevented him from forming the intent
to kill. These experts gave opinions only about compulsion,
dissociation, epilepsy, and multiple personality disorder. As
aresult, without a nexus between Beeler’s conditions and his
specific intent, any mental health evidence would have been
inadmissible at the guilt phase.

Moreover, the crime scene evidence strongly disputes a
finding of lack of specific intent. Beeler’s mental incapacity
argument relies on the premise that the circumstances of the
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crime—even without consideration of his mental health
evidence—showed a lack of intent. While the defense
theorized that Tony had been shot during a struggle inside
the house, significant evidence established that Beeler shot
Tony in the back as Tony fled from the house. James v.
Borg, 24 F.3d 20, 26 (9th Cir. 1994) (holding that conclusory
allegations that fail to explain how counsel could have
rebutted overwhelming evidence of guilt are insufficient to
warrant relief under Strickland). And defense counsel had
in fact argued during trial that the killing was unintentional
and done in the heat of the struggle. The jury chose the
prosecution’s view that the killing was intentional.

The penalty phase mental health evidence likely would
not have changed the jury’s determination, as it could have
been easily rebutted. See Andrews v. Davis, 944 F.3d 1092,
1108-09 (9th Cir. 2019). Any evidence suggesting that
Beeler had no memory of the killing due to a blackout or
dissociation would have been contradicted by his post-crime
activities, including his discussion of the crime with
coworkers and efforts to create an alibi. Evidence of
dissociation also could have opened the door to additional
rebuttal, such as Beeler’s bragging about his rape of Doyle
despite a similar claim of having suffered a blackout during
that crime. See Bolin v. Davis, 13 F.4th 797, 821 (9th Cir.
2021) (noting that, under California law, expert mental
health testimony could have opened door to rebuttal
evidence).

Similarly, the additional neurological evidence collected
after trial could have been rebutted. Expert testimony
suggesting that Beeler was suffering from a seizure or
multiple personality disorder at the time of the crime would
have been rebutted by his deliberate shooting of Tony, his
furtive post-crime conduct, as well as the fact that Dr.
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Walker never diagnosed Beeler as suffering from multiple
personality disorder. See id. at 816 (holding that “a
reasonable jurist could conclude that [petitioner’s]
neurological deficits theory [wa]s of uncertain relevance to
the offenses” and “unpersuasive” because it did not explain
petitioner’s “deliberate shooting of three people and his
strategic thinking after the murders”); Williams, 384 F.3d at
617 (holding that counsel reasonably could have determined
that “a defense of diminished mental capacity was not
feasible” in part because “[t]he facts of the crimes reflected
deliberate and methodical action”).

Beeler points to juror declarations discussing what effect
learning about Beeler’s brain damage would have had on
their assessment of his crimes and his failure to testify, but
that evidence is barred by the no-impeachment rule. See
Fed. R. Evid. 606(b)(1) (prohibiting, subject to exceptions
not applicable here, “a juror’s affidavit or evidence of a
juror’s statement” regarding “the effect of anything on that
juror’s or another juror’s vote[] or any juror’s mental
processes concerning the verdict”); see also Cal. Evid. Code
§ 1150(a) (“No evidence is admissible to show the effect of
[a] statement, conduct, condition, or event upon a juror either
in influencing him to assent to or dissent from the verdict or
concerning the mental processes by which it was
determined.”). Further, the juror declarations merely state
that the jurors thought the evidence of brain damage “would
have explained more...about Mr. Beeler’s actions” or
“why [Beeler’s] judgment was so impaired.” These are
vague statements that do not affirmatively say that the
evidence would have changed their verdict.

While Beeler was clearly not prejudiced, the California
Supreme Court could have also determined that trial counsel
acted reasonably and diligently during the guilt stage. For
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instance, trial counsel presented various defense theories,
such as that another person shot Tony, which “indicate[d]
active and capable advocacy.” Harrington, 562 U.S. at 111.

And trial counsel’s decision not to pursue a defense
based on Beeler’s alleged inability to form intent was not
because defense counsel failed to investigate. Beeler argues
that “numerous red flags” should have alerted counsel to the
fact that he had brain damage, such as the abuse he suffered
as a child, his impaired motor skills, his repeated
institutionalizations, evidence of a head injury, signs of
depression and memory lapses, and more. But the record
shows that trial counsel heeded these “red flags,” hiring
numerous medical professionals to evaluate Beeler both
before and after trial. Beeler does not provide any support
for his assertion that defense counsel lied about
unsuccessfully filing a pre-trial request for funds to hire a
neurologist. In fact, the evidence shows that counsel
diligently attempted to pursue the issue when Beeler
volunteered new information before sentencing. But as
discussed above, this evidence would not have been helpful
to Beeler at the guilt phase, so counsel’s decision not to
present it does not show deficient performance.
Accordingly, we affirm the denial of habeas relief as to
Beeler’s claim of a Strickland violation at the guilt phase.

3.

Beeler also claims that the neurological evidence not
presented at the penalty phase would have constituted
additional mitigation, and there is a reasonable probability
that one juror would have made a different decision based on
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that evidence.* Just as with Beeler’s claim of guilt-phase
ineffective assistance of counsel, the California Supreme
Court could have reasonably determined that defense
counsel’s performance was not deficient, as counsel
diligently sought neurological testing both before trial and
after Beeler volunteered new information. See Demetrulias
v. Davis, 14 F.4th 898, 915 (9th Cir. 2021) (“Because we
conclude that [counsel’s] performance was not deficient, we
need not address whether [the petitioner] was prejudiced by
any deficiency.”).

The California Supreme Court could have also
reasonably determined that even if counsel had lacked
diligence, counsel’s failures did not prejudice Beeler. The
additional neurological testing would have done little to
explain or excuse Tony’s killing. Dr. Starr, the neurologist
who interviewed Beeler prior to sentencing, stated that
testing was needed to offer an affirmative diagnosis
regarding organic brain damage. Dr. Buchsbaum, who
determined that Beeler’s PET scan “indicated . .. brain
damage or dysfunction,” was a psychiatrist and did not offer
a neurological diagnosis. Dr. Pincus, who evaluated Beeler

4 As an initial matter, the parties dispute which California Supreme Court
ruling we should review for this claim. Beeler asserts that this court
should “look through” that California Supreme Court’s 2004 summary
denial and review the reasoning of the California Supreme Court’s direct
appeal opinion while still taking into account “the additional supporting
evidence” presented on state habeas. See Wilson v. Sellers, 584 U.S. 122,
125 (2018) (holding that a federal habeas court should “look through” an
unexplained state court decision and apply AEDPA deference to “the last
related state-court decision that does provide a relevant rationale”). But
“the operative decision is the California Supreme Court’s summary
denial because its decision on direct review did not address [Beeler’s]
more fully developed claim ....” Cain v. Chappell, 870 F.3d 1003,
1018 n.5 (9th Cir. 2017).
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for his state habeas petitions, concluded that Beeler has
organic brain damage, but he also qualified its impact on
Beeler and recommended additional testing to confirm a
possible diagnosis of epilepsy. See Runningeagle v. Ryan,
825 F.3d 970, 987-88 (9th Cir. 2016) (concluding that
mental health reports were “not of material mitigating
weight” because the experts “used qualifying language” and
“gave no affirmative diagnosis”).

Dr. Marmer’s diagnosis of multiple personality disorder
could have also been refuted by Dr. Walker’s assessment and
findings that Beeler understood the nature of his actions.
The jury likely would have accorded little weight to this
speculative and indefinite evidence. Apelt v. Ryan, 878 F.3d
800, 834 (9th Cir. 2017) (determining that an ineffective
assistance mitigation claim failed for lack of prejudice in
part because “none of the proffered mitigating evidence
excuse[d] [the petitioner’s] callousness™ or “reduce[d] [his]
responsibility for planning and carrying out the murder”).

More importantly, defense counsel presented an
extensive mitigation case. Through the testimony of
nineteen lay and expert witnesses, defense counsel offered
classic and substantial mitigation evidence regarding
Beeler’s severe childhood abuse, mental health issues,
positive character, and institutional adjustment. See Avena,
932 F.3d at 1249 (“[T]estimony by character witnesses and
the presentation of a defendant’s social history and
background play a fundamental role in securing confidence
in the outcome of the penalty phase.”); Bonin v. Calderon,
59 F.3d 815, 834 (9th Cir. 1995) (concluding it was
reasonable for counsel to rely on an “institutional
adjustment” theory for mitigation without also presenting
brain dysfunction or psychiatric testimony); cf. Summerlin v.
Schriro, 427 F.3d 623, 635 (9th Cir. 2005) (en banc) (noting
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that counsel failed to present “available classic mitigation
evidence concerning family history, abuse, ... and mental
disorders”). And contrary to Beeler’s assertion, trial counsel
provided extensive evidence of his social history. Given the
relative weakness of the unpresented evidence, combined
with counsel’s extensive mitigation presentation, the
neurological evidence likely would not have affected the
jury’s balancing of the aggravating and mitigating
circumstances.

As a result, Beeler failed to establish a prima facie case
as to the ineffective assistance of counsel at the penalty
phase, and the California Supreme Court’s summary denial
of this claim was reasonable.

4.

Finally, as with the competency claim, Beeler asserts that
he established a prima facie case, so the California Supreme
Court’s summary denial of his ineffective assistance claims
was unreasonable. As discussed, Beeler’s ineffective
assistance claims lack merit, so the California Supreme
Court reasonably denied relief, and no federal hearing was
required under AEDPA. See Pinholster, 563 U.S. at 188
n.12; Michaels, 51 F.4th at 940 n.17; Murray, 882 F.3d at
802. We therefore affirm the denial of habeas relief as to all
of Beeler’s claims of ineffective assistance of counsel.

C. Coercion of Death Verdict Claim

Beeler alleges that the trial court coerced the jury’s death
verdict by failing to replace a juror, Michael C., with an
alternate after Michael C. informed the court of his father’s
sudden death. According to Beeler, the trial court placed the
jury in the “suddenly intensified” position of either reaching
a verdict during a truncated morning deliberation session, or
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“fac[ing] . . . the prospect of their service being extended”
until Michael C. returned from his father’s funeral the
following week. Applying AEDPA review, we find that the
California Supreme Court neither erroneously applied
federal law nor made an unreasonable determination.

1.

Before the start of the third day of jury deliberations on
Tuesday, July 12, 1988, Michael C. called the court clerk to
explain that his father had suddenly died and he had
scheduled a flight for 2 p.m. that afternoon. The attorneys
were informed of the dilemma but were delayed at another
courthouse, so at 10:00 a.m., the court met with Michael C.
ex parte to discuss the issue. The court instructed Michael
C. to continue deliberations, which would be recessed
“sometime before noon” in order to allow him to leave for
the airport. The court also instructed Michael C. that
deliberations would resume on the following Monday, July
18, when he was scheduled to return from his father’s
funeral. Michael C. then returned to the jury room to
deliberate, and the trial court did not pass along any further
instructions or information to the rest of the jury.

The attorneys arrived shortly thereafter. Outside the
presence of the jury, the court relayed its decision, to which
counsel then objected and requested that Michael C. be
replaced with an alternate. Defense counsel argued that “the
jury may feel some sense of urgency in reaching a verdict
today” because “if they have to come back next week that’s
going to put them beyond” the court’s earlier estimate that
the case would not extend past the middle of July. Counsel
also expressed concern that the court had failed to inquire
into Michael C.’s emotional state or admonish him and the
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other jurors to refrain from quickly reaching a verdict in
order to avoid returning the following week.

In declining to appoint an alternate, the trial court
explained that keeping Michael C. on the jury would result
in only a two-day delay in deliberations in light of Beeler
having a medical appointment that afternoon and Friday
being an off-day. The court also stated that it would
reconvene the jury at 11:00 a.m. The jury, however, reached
its death verdict before 11:00 a.m.

Prior to reading the verdict, with counsel and the jury
present, the trial court inquired of the jury foreman whether
the jurors felt pressure to reach a decision due to Michael
C.’s situation. The jury foreman responded negatively. The
trial court further probed, “if any juror now feels that they
need additional time to discuss the case or reconsider the
verdict because of the pressure of time, I’ll hear from any
juror.” After receiving no response, the trial court then
requested that any juror who had such a feeling to “please
raise your hand.” None of the jurors raised a hand. The trial
court continued to press, asking whether the fact that
Michael C. was going to be excused and there was a
probability that deliberations would not resume until the
following Monday had anything to do with the verdict the
jury reached. The jury foreman again answered, “no.” The
trial court asked the jurors whether anyone felt “differently
than that, that there might be some impropriety in the verdict
because of the press of time? If so, please raise your hand.”
Again, no juror raised a hand or voiced any disagreement.
The trial court then proceeded with reading the jury’s death
verdict. After the verdict was read, the trial court inquired
whether this was the jury’s verdict which, in unison, the jury
affirmed. The court then individually polled each member
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of the jury, and each answered affirmatively that the verdict
read was his or her verdict.

On direct appeal, Beeler claimed that Michael C.’s
presence on the jury resulted in a coerced penalty-phase
verdict. The California Supreme Court rejected this
contention, holding that the trial court did not abuse its
discretion in denying Beeler’s request to excuse the juror.
Beeler again raised the issue as part of his second state
habeas petition, which he supplemented with declarations
from jury members. For instance, juror Catherine A.
declared that

On the last day of our deliberations, a juror
came in and told the rest of us that his father
had passed away and that he had to leave that
afternoon for the funeral. He stated that we
should get this done and urged us to reach a
verdict that day because if we did not, we
would have to introduce an alternate to our
deliberations and everything would get more
complicated.

And Harold W. stated that after four days of deliberations,

I did not want to hold everything up if I could
not convince others of my positions. ... |
told my fellow jurors that I just did not feel it
was right to give Mr. Beeler the death
penalty. But everyone knew I was the one
holding up the verdict, and given the
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situation, I did not feel like I could take any
more of the jurors’ time.

Lois L. recalled that the penalty deliberations had been
going on for days without any consensus. But on the
morning her fellow juror had a death in the family, the jurors
came to a unanimous decision on the first vote. Similarly,
Walter P. said that the verdict and sentence were just but also
recalled that the jury reached a verdict quickly after learning
that a juror needed to leave to attend a funeral.

2.

As a threshold issue, the parties dispute whether AEDPA
deference or de novo review applies to this issue. Beeler
asserts the last reasoned decision is the California Supreme
Court’s majority opinion on direct appeal, as the denial on
state habeas merely stated that his claim failed procedurally
and on the merits. Kipp v. Davis, 971 F.3d 939, 948 (9th Cir.
2020) (“When the state’s highest court does not provide
reasoning for its decision, a federal habeas court may ‘look
through the unexplained decision to the last related state-
court decision that does provide a relevant rationale’ and
‘presume that the unexplained decision adopted the same
reasoning.’” (quoting Wilson, 584 U.S. at 125)). Because
the majority opinion on direct appeal failed to address the
federal aspect of his claim, Beeler argues that de novo
review applies. See Pirtle v. Morgan, 313 F.3d 1160, 1167
(9th Cir. 2002) (“[W]hen it is clear that a state court has not
reached the merits of a properly raised issue, we must review
it de novo.”).

The State disagrees on two points. First, the State argues
that the look through doctrine is inapplicable because the
California Supreme Court clearly denied the claim on
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different grounds on state habeas than it did on direct appeal.
See Kernan v. Hinojosa, 578 U.S. 412, 415 (2016) (“It quite
obviously rested upon some different ground. [The] ‘look-
through’ approach is therefore inapplicable.”). Second, even
looking through to the opinion on direct appeal, the
California Supreme Court’s majority necessarily rejected the
federal aspect of the claim, so AEDPA deference is
appropriate.’

The State is correct that Beeler’s jury coercion claim was
denied on the merits on state habeas, and “AEDPA deference
‘applies even where there has been a summary denial.””
Ochoa, 50 F.4th at 888 (quoting Pinholster, 563 U.S. at 187).
As aresult, even if we “look through™ to the majority opinion

> The State contends the claim is procedurally barred due to the
California Supreme Court’s alternative untimeliness determination. The
California Supreme Court did not explain why it found this claim
untimely. If the claim was not altered, the state’s time-bar ruling does
not constitute a procedural bar or affect the proper exhaustion of the
claim on direct appeal. See Koerner v. Grigas, 328 F.3d 1039, 1053 (9th
Cir. 2003) (“A claim cannot be both previously litigated and
procedurally defaulted; either it was raised in a prior proceeding or it was
not.”). It is therefore likely that the California Supreme Court deemed
Beeler’s addition of the juror declarations to have altered the claim such
that the procedural bar applies.

We have not resolved the question of whether the addition of evidence
changes a claim. See Reno v. Davis, 46 F.4th 821, 831 n.4 (9th Cir.
2022), cert. denied sub nom. Reno v. Broomfield, 144 S. Ct. 119 (2023)
(stating that where the state contended that new evidence changed the
claim, this court did “not resolve this question” because it found that the
claim did not survive AEDPA review on the merits). We need not
resolve it here because, regardless, the claim does not survive review on
the merits even with the additional evidence. See Apelt, 878 F.3d at 825
(“[W]hen a state court ‘double-barrels’ its decision—holding that a claim
was procedurally barred and denying the claim on its merits—both its
procedural default ruling and its merits ruling are entitled to deferential
review by federal courts, as intended by AEDPA.”).
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on direct appeal to fill in the summary denial on habeas, we
must apply deference to the underlying reasoning. Wilson,
584 U.S. at 125 (explaining that a federal habeas court
should “look through” an unexplained state court decision
and apply AEDPA deference to “the last related state-court
decision that does provide a relevant rationale”).

Moreover, Beeler’s argument that we should “look
through” to the majority opinion on direct appeal is
incompatible with Beeler’s claim that the California
Supreme Court has failed to address his constitutional claim
entirely. While the look-through doctrine instructs that we
should rely on the reasoning provided in an earlier ruling to
fill the gaps of an unreasoned opinion, Kipp, 971 F.3d at 948,
Beeler asks that we look through the summary denial on state
habeas to conclude that the preceding opinion on direct
appeal had no reasoning. Beeler cites no legal support for
such a maneuver. Absent such showing, we apply the
traditional analysis called for by AEDPA, “consider[ing]
what arguments or theories could have supported the state
court’s summary denial.” Montiel, 43 F.4th at 958 (citing
Richter, 562 U.S. at 96, 102).

Even if we were to “look through” to the majority
opinion on direct appeal, that opinion does not establish that
the California Supreme Court failed to address the federal
claim. “[W]hen a federal claim has been presented to a state
court and the state court has denied relief, it may be
presumed that the state court adjudicated the claim on the
merits in the absence of any indication or state-law
procedural principles to the contrary.” Johnson v. Williams,
568 U.S. 289, 298 (2013) (quoting Richter, 562 U.S. at 99).
The presumption, often referred to as the “Richter
presumption,” is “strong but rebuttable.” Id. at 301. “We
adhere to this ‘strong’ presumption because ‘it is not the
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uniform practice of busy state courts to discuss separately
every single claim to which a defendant makes even a
passing reference.’” Sherman v. Gittere, 92 F.4th 868, 875—
76 (9th Cir. 2024) (quoting Johnson, 568 U.S. at 298). As a
result, federal habeas law “does not require a state court to
give reasons before its decision can be deemed to have been
‘adjudicated on the merits.”” Johnson, 568 U.S. at 298
(quoting Richter, 562 U.S. at 100).

To be sure, this presumption can “rebutted” in “limited”
or “unusual circumstances.” Id. at 301-02. “Thus, for
example, the presumption doesn’t hold if the federal claim
was ‘rejected as a result of sheer inadvertence.”” Sherman,
92 F.4th at 876 (quoting Johnson, 568 U.S. at 302—-03). But
“‘the evidence’ must ‘very clearly’ lead to ‘the conclusion
that a federal claim was inadvertently overlooked in state
court.”” Id. (quoting Johnson, 568 U.S. at 303).

Beeler points to Justice Kennard’s dissent as proof that
the majority failed to consider the federal law. Justice
Kennard criticized the majority for “analyz[ing] the trial
court’s conduct. .. solely in terms of [California] Penal
Code section 1089 .... More fundamental constitutional
rights, however, are also implicated by the trial court’s
course of action.” Beeler, 9 Cal. 4th at 1012. While Justice
Kennard is correct that the majority opinion focused on
Penal Code § 1089, see id. at 989, that does not necessarily
lead to the conclusion that the federal claim was overlooked.
The California Supreme Court may have simply regarded the
claim as “too insubstantial to merit discussion.” See
Johnson, 568 U.S. at 299. Indeed, it may very well be that
the dissent’s criticism merely shows that the majority
decided against writing on the federal claim in its opinion,
not that the majority overlooked the issue.
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Moreover, we cannot say the California Supreme Court
“inadvertently overlooked” the issue when Justice
Kennard’s dissent, as Beeler himself recognizes, brought it
to the attention of the California Supreme Court.® And for
us to conclude that a line in a dissent speaks for the majority
is not only unprecedented, but in the habeas context, upends
the AEDPA deference we owe the majority opinion. We
therefore conclude that the California Supreme Court
addressed Beeler’s Sixth Amendment jury coercion claim on
the merits and apply AEDPA deference.

3.

“Any criminal defendant, and especially any capital
defendant, being tried by a jury is entitled to the uncoerced
verdict of that body.” Lowenfield v. Phelps, 484 U.S. 231,
241 (1988). Whether “the trial court’s actions and inactions
were noncoercive” should be assessed “individually and
cumulatively.” Early v. Packer, 537 U.S. 3,9 (2002).

Beeler points to several cases, but none shows that the
California Supreme Court unreasonably applied clearly
established federal law. Wright v. Van Patten, 552 U.S. 120,
126 (2008) (“Because our cases give no clear answer to the
question presented, let alone one in [the defendant]’s favor,
‘it cannot be said that the state court unreasonably applied
clearly established Federal law.’” (cleaned up) (quoting
Carey v. Musladin, 549 U.S. 70, 77 (2006))). Beeler cites
Shields v. United States, 273 U.S. 583, 587 (1927) to argue
that there is coercion if the trial court’s direction to the jury

® In fact, it is likely that the issue was deliberated by the Justices. See
generally Justice Goodwin Liu, How the California Supreme Court
Actually Works: A Reply to Professor Bussel, 61 UCLA L. Rev. 1246,
1255 (2014) (detailing the California Supreme Court’s unique and
intensive “deliberative process” of issuing opinions).
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caused the jury to render a verdict “which they were plainly
reluctant to return.” But Shields concerned a district court’s
ex parte instruction to a deadlocked jury to continue
deliberating, which violated the defendant’s right “to be
present from the time the jury is impaneled until its discharge
after rendering the verdict.” 273 U.S. at 58485, 588—89. It
did not concern a defendant’s Sixth Amendment right to an
uncoerced jury.

Beeler also cites to Jenkins v. United States, 380 U.S.
445 (1965) (per curiam) and United States v. United States
Gypsum Co., 438 U.S. 422 (1978), but they are factually
distinct. In Jenkins, the Supreme Court held that the district
court coerced the deadlocked jury’s verdict by demanding
that, “You have got to reach a decision in this case” after
they had been deliberating for only two hours. 380 U.S. at
446. And in Gypsum Co., the jury foreman had an ex parte
discussion with the judge about the deteriorating health of
the jurors and the jury’s deadlock, and the trial court’s stern
response gave the foreman the impression that there must be
a verdict “one way or the other.” 438 U.S. at 432. In
contrast, the jury here never indicated that it was deadlocked,
there was no supplemental instruction requiring the jury to
reach a verdict, and the trial court did not indicate the jury
was taking too long. To the contrary, the trial court
repeatedly confirmed that the verdict was reached
unanimously and voluntarily and was not rushed.

Additionally, because neither Shields, Jenkins, nor
Gypsum Co. were decided on constitutional grounds, Beeler
cannot rely on them under AEDPA. See Rushen v. Spain,
464 U.S. 114, 119 n.4 (1983) (explaining that Shields was
decided on non-constitutionally based rules of orderly trial
procedure); Early, 537 U.S. at 10 (“Neither Jenkins nor
Gypsum Co. is relevant to the § 2254(d)(1) determination,
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since neither case sets forth a rule applicable to state-court
proceedings. . . . [N]either opinion purported to interpret any
provision of the Constitution. That alone would be enough
to defeat a claim that their application to state-court
proceedings is ‘clearly established.””). We thus affirm the
district court’s denial of Beeler’s jury coercion claim.”

D. California’s Death Eligibility Process

Beeler’s last uncertified claim argues that California fails
to adequately narrow the pool of defendants eligible for the
death penalty under the 1978 statute. This argument is
foreclosed. See Karisv. Calderon,283F.3d 1117,1141n.11
(9th Cir. 2002) (rejecting “argument that [California’s
sentencing] scheme does not adequately narrow the class of
persons eligible for the death penalty”); Mayfield v.
Woodford, 270 F.3d 915, 924 (9th Cir. 2001) (denying a
certificate of appealability because “[a] reasonable jurist
could not debate . . . that the 1978 California statute, which
narrowed the class of death-eligible defendants at both the
guilt and penalty phases, was constitutional”). We affirm the
denial of this claim.

" The California Supreme Court also could have reasonably found that
the evidence does not amount to coercion. The trial court surveyed the
jurors multiple times to ensure that there was no “impropriety in the
verdict because of the press of time.” And none of the jurors claimed
that the delay caused them to change their vote. The most serious
declaration came from juror Harold W., who stated that he switched his
vote because he “did not want to hold everything up if [he] could not
convince others” to choose life without the possibility of parole and
“given the situation, [he] did not feel like [he] could take any more of the
jurors’ time.” But Harold W. did not say whether the “situation” had to
do with Michael C.’s family tragedy as opposed to feeling that no one
else would agree with him or that he was coerced into changing his vote.
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IV. CONCLUSION

We affirm the district court’s denial of Beeler’s petition
for a writ of habeas corpus.

AFFIRMED.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RODNEY GENE BEELER, CV 96-0606 GW
Petitioner, DEATH PENALTY CASE
V. ORDER RE: PETITIONER’S
BRIEF ADDRESSING
KEVIN CHAPPELL, Warden of the APPLICATION OF :
California State Prison at San Quentin, 28 U.S.C. %2254(&:
TO GUILT PHASE CLAIMS
Respondent.

On December 21, 2012, Petitioner filed his Opening Brief Addressing Application
of 28 U.S.C. § 2254(d) to Guilt Phase Claims (Brief); on February 19, 2013, Respondent
filed an Opposition; and on April 12, 2013, Petitioner filed a Reply. In the Brief, Petitioner
seeks relief on his claims of ineffective assistance of counsel, prosecutorial misconduct, trial
court error, and competence.

Pursuant to Rule 78 of the Federal Rules of Civil Procedure and Local Rule 7-135, the
Court finds that this matter is appropriate for decision without oral argument. After
considering the papers and the arguments therein, the Court rules as follows.

1
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FACTUAL AND PROCEDURAL BACKGROUND
I. Underlying Case and State Proceedings

Petitioner was sentenced to death after being convicted of one count of first degree
murder and one count of burglary committed with the personal use of a firearm. The jury
found to be true the special circumstance that the murder was committed during a burglary.

Petitioner’s conviction was for the murder of Antonio Joseph Stevenson (henceforth
“Tony” or “Stevenson”). The prosecution’s theory of the case was that Petitioner entered
Stevenson’s residence to commit a burglary; Stevenson returned home and discovered
Petitioner; and Petitioner shot Stevenson as he fled the house.

The following facts are summarized primary from the California Supreme Court’s
affirmance of Petitioner’s conviction on direct appeal, People v. Beeler, 9 Cal. 4th 953, 965-
72 (1995).

Stevenson lived in a home in Orange, California, with his two brothers, Dino and
Michael. Shortly before 11:00 a.m. on December 30, 1985, Stevenson was found lying on
aneighbor’s lawn after having been shot in the back. Police and paramedics were called to
the scene, and Stevenson died on the lawn.

The rear sliding-glass door of the Stevenson’s home had been pried open with a
screwdriver, and the home had been ransacked. Bullets for Stevenson’s .22 caliber semi-
automatic Marlin rifle were strewn across his bed. The rifle was shattered on the hallway
floor. Michael’s bedroom door had a large gash that was attributed to the butt of
Stevenson’s rifle.

Items missing from the home included: some jewelry (including a gold chain and an
Italian gold charm), a 35-millimeter camera, $1,200 in cash, a dark blue gym bag, Dino’s
fake Rolex watch, and a .22 caliber single-action/nine and one-half inch barrel Ruger
revolver, which belonged to Michael, who kept it loaded under his bed with two bullets
nearby.

I
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An autopsy indicated that Stevenson died from a single gunshot wound from a .22
caliber long-rifle bullet that entered the left side of his back at an upward 45-degree angle,
struck his left lung, and pierced his heart. There was no exit wound. The muzzle of the gun
was more than two feet away from Stevenson when it was fired. The bullet was not fired
from the .22 caliber Marlin rifle, but it could have been fired from a .22 caliber single-action
Ruger revolver similar to the one taken from Michael’s bedroom. That gun was never
recovered.

Physical evidence implicating Petitioner in the crime included his fingerprint found
on top of a file cabinet in the southwest bedroom of the Stevenson residence. Police located
a bullet hole in a car parked on the street in front of the Stevenson house, and the car’s
owner testified that she had parked the car at that location about 9:30 in the morning of the
shooting. Testing indicated that the bullet was consistent with a .22 caliber long-rifle
projectile, but law enforcement could make no further conclusions as to the nature or source
of the bullet because of extensive damage to it caused by passing through the car door. The
front door of the Stevenson house was open, but the screen door was closed. The screen
door appeared to be punctured with a small bullet hole, although no gun powder residue was
found on the screen. Police ran a string from the hole in the screen door to the bullet hole
in the car door, and concluded that the bullet found in the car could have been fired from
inside the house through the screen.

The investigator conducting the string test found an indentation on the “very well
taken care of and landscaped and trimmed” front lawn of the Stevenson residence, as well
as a “rounded portion where it appeared something had fallen down, possibly a knee, right
into the lawn underneath the string.” Id. at 966-67. Right next to the indentation, “there
was a disturbance where the grass had actually been pulled up.” Id. at 967. The
prosecution argued that this evidence implied that Stevenson had been shot from inside the
house as he was running across the yard trying to escape from a burglar.

"
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Stevenson and his brothers resided at 1144 Everett Street. At the time of the shooting,
Floyd Raney lived nearby at 1104 Everett Street. Raney was in his garage with the door
open when he heard a motor running. Raney then went into his driveway and saw a pickup
truck parked directly across the street. Petitioner approached Raney’s garage. He wore pale
blue jeans and what appeared to be a solid blue shirt. Petitioner said to Raney, “my cat
jumped the wall in your backyard. Would you look back there, please, and see if my cat is
back there?” Id. Raney stepped into his backyard to look for the cat, but Petitioner was
leaving in the truck when he returned to his garage. Attrial, Raney identified a photograph
of Petitioner’s truck as being similar to the truck Raney saw that day.

Everett Street runs east to west, and parallel immediately to the south is East Rose
Avenue. A six feet high block wall runs between the backyards of the houses on the south
side of Everett and those on the north side of East Rose. Lavada Hoskins resided at 115
East Rose at the time of the shooting, and the common wall ran along the rear edge of her
backyard. On the morning of the shooting, Hoskins was in her backyard talking to Fern
Awalt, her next-door neighbor. Both women saw a man walking along the top of the block
wall. Awalt recalled the time as being between 10:30 a.m. and 11:30 a.m. Neither woman
saw the man’s face, but Hoskins recalled that he was wearing a blue plaid shirt and carrying
a small dark sports bag. Awalt did not see a bag, and recalled the man was wearing work
pants and a solid blue shirt. Neither Hoskins, Awalt, nor Raney saw any other unknown
persons in the area near the time of the shooting.

Petitioner worked at a laminated products company as a senior line operator. Jim
Anderson worked at the company with Petitioner, and recalled that Petitioner left work early
the day of the shooting, about 10:00 a.m., and did not return until the afternoon. Calvin
Brunsting, the company’s manager in charge of time cards, testified that Petitioner’s card
for December 30, 1985, indicated that he clocked into work at approximately 5:45 a.m.
Sometime after December 30, 1985, Petitioner asked Brunsting to write on Petitioner’s card
the time he left on December 30, 1985, and the time he came to work the following day.

4
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Petitioner told Brunsting that he had forgotten to punch the clock for those times. Brunsting
agreed, and indicated on Petitioner’s card for December 30, 1985, that he had left work at
3:40 p.m. '

John Lorenzi also worked with Petitioner and testified that, one day between
Christmas and New Year’s Eve in 1985, Petitioner had asked him hypothetically, “if you
were robbing somebody’s house, someone who lived there caught you in the act, would you
shoot him?” Id. at 968. Lorenzi replied to Petitioner, “Why? Did you kill somebody?” 1d.
Petitioner became upset and responded to Lorenzi, “No, asshole.” Id.

Similarly, Petitioner’s co-worker Anderson testified that Petitioner asked him,
“Hypothetically speaking, if you were robbing a house and the guy came home — the guy
that lived there, this is, came home and you had a gun, would you shoot him?” Id.
Anderson testified that he replied that he would not, because he would not put himself in
that position to begin with, and Anderson asked whether Petitioner had killed someone.
Petitioner denied having done so, and walked away.

At some point after January 1, 1986, Petitioner attempted to sell Dino’s watch to
Anderson for $500. On January 7, 1986, Petitioner sold the Italian gold charm taken from
the Stevenson house to an acquaintance. In Petitioner’s locker at work, the police found the
camera and lens taken from the Stevenson house.

Petitioner’s primary defense was that Mitchell Jackley, one ofhis supervisors at work,
participated in the robbery and was the actual killer. Jackley was granted immunity in
exchange for testifying for the prosecution at Petitioner’s preliminary hearing' and was
called by the defense to testify at trial. Petitioner attacked Jackley on two fronts: (1) his
intimate knowledge of the crime details suggested he might have been the killer; and (2) he

. At the trial, Jackley testified that he had been obtaining stolen goods from Petitioner for a
period of time prior to December 1985. He also stated that his understandiniwas that he “was not going
to get prosecuted for the murder of Mr. Stevenson” but also that the immunity he had been granted from the
prosecution was for the crime of receiving stolen property. (See Reporter’s Daily Trial Transcript (“R.T.”)
at 2246, 2332, and 2338-39.)

1-ER-140
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had been charged in a similar theft/murder crime several years prior but those charges were
dismissed against him after he testified for the prosecution in that case.

At trial, Jackley testified that he had had breakfast with Petitioner the day of the
killing, after which he authorized Petitioner to leave work. Later that day, Petitioner
allegedly told Jackley that he had entered the Stevenson house and killed Stevenson.
Sometime thereafter, Jackley stole a key to Petitioner’s locker and observed inside a camera,
which he handled with silk gloves so that he would not leave fingerprints on it. OnJ anuary
9, 1986, Jackley anonymously called the police and implicated Petitioner in the Stevenson
killing. Jackley explained that he called anonymously because he was concerned he mi ght
be accused of the crime, because: (1) Jackley had been in the victim’s house on at least one
occasion prior to the killing and was afraid his fingerprints might be found there?; and (2)
Jackley had been charged with a prior murder. Jackley also admitted to having received
from Petitioner a ring that Petitioner allegedly had stolen during a rape and robbery.

Jackley recounted to the police that Petitioner told him the following story about his
crimes at the Stevenson house :

The wag he explained it to me 1s that while he was in the house, that is,

ah, ah, Ton [l tevenson] a;ﬁ)arent y’s his name came in and brought his dog

in? Ya. Called his do is dog was with him. Rodney [Petitioner] was

saying his dog was with him and he thought he was calling some frierids or

somethin’ an then what the fuck else d1d he say? - he said right after that

took place, Rod ne%r apparently was in one of the bedrooms, he said or

somethin’, and went behind the corner or somethm likethat. ... And the gu

[Tony] went into his room He [P [h etitioner] told me he [T, ony]t came out wit

a go amn ah rifle an told him e was gonna beat the s it out of him with 1t

he’s gonna to do &sw bodily damage . And he [Petitioner] said

somethm o the effect t ey got into an altercation in the hallway, and that
the guy came at him with a rifle, used it like a club.

Id. at 969.
Inaddition, Jackley testified about other details of the crime that Petitioner allegedly

Jackley’s wife was a friend of Dino and, according to Jackley’s testimony, on one occasion
prior to the murder, Jackley had been in the Stevenson home after dropping Dino off at the residence
following a night of drinking. (See R.T. at 2282-83 and 2356-57.)

6
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told him, as well. Petitioner had “hit” two rooms in the house and was in a third when
Stevenson interrupted him. Petitioner took a .22 caliber revolver from the house and shot
Stevenson in the back with a hollow-point bullet as Stevenson was running away from the
house. Stevenson fell on the front lawn. Petitioner escaped the area “down a brick wall
running on the back of” Stevenson’s house. His truck was idling, and he had a
conversation with a person outside the house at the wall’s end.

The defense elicited evidence that Jackley, his wife, and two of his acquaintances
were arrested in 1974 in connection with a robbery-murder in South Carolina. Jackley
admitted he had previously committed a burglary with one of these acquaintances but
denied involvement in the subsequent, separate killing. Similar to Petitioner’s case, one
of the South Carolina defendants allegedly confessed the killing to Jackley; an anonymous
call was made to police implicating that defendant; Jackley knew many details of the crime;
and Jackley had received stolen goods from those defendants. The South Carolina charges
against Jackley, however, were dropped after he testified for the prosecution against his
acquaintances. In addition, Jackley admitted to three other burglaries in which: (1) he
knew the victims; (2) the items taken were similar to those taken from the Stevenson house;
and (3) his fingerprints were not found in any of the houses. Based on these similarities,
Petitioner’s counsel argued that one could reasonably conclude that Jackley was the killer
and mastermind burglar in this case.’

At the penalty phase, the prosecution introduced Petitioner’s prior burglary
convictions from 1971, 1974, and 1976. In addition, the prosecution presented evidence

in aggravation that Petitioner raped a female newspaper carrier early in the morning in

3 In response to this argument, the prosecution maintained that: ﬁl) there was no evidence that
Jackley committed the murder in the prior similar case, much less evidence placing him at the crime scene
in this case; (2) there were numerous differences between the two theft/murders; (3) Petitioner never told
his coworkers Anderson and Lorenzi that Jackley é)articipated in the theft and committed the murder; and
(4) Jackley turned in Dino’s watch which he found in Petitioner’s locker after Petitioner had attempted to

sell the watch to Anderson. (R.T. at 2521-27.) ] -
In his direct appeal and his state and federal habeas proceedings, Petitioner has not asserted any

challenges in connection with Jackley’s trial testimony.
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1985. Later that day, Petitioner boasted to a co-worker in vulgar language about having
sex with a woman after he robbed her.

In Petitioner’s defense, members of his family, former neighbors, a psychologist, and
a psychiatrist testified about his traumatic childhood, which included severe sexual and
physical abuse by his stepmother. His stepmother often called Petitioner “a little bastard,”
and repeatedly beat him with sticks, belt buckles, and brushes. She threw him down a flight
of stars with his hands tied. Sometimes, she chained him to a basement post for several
days, forced him to urinate and defecate in his underpants, and then beat him for that, as
well. She smeared his feces on his face, and held his hands over flames. She once pulled
his thumbs out of their sockets, and forced him to eat fruit preserves until he vomited.
Petitioner’s father beat him, as well.

Dr. Lenore Walker, a licensed psychologist, testified to Petitioner’s recounting of
abuse by his stepmother. According to Dr. Walker, the stepmother told Petitioner she
wanted him to look like a girl, so she dressed him in her daughter’s panties and dresses, and
made him wash dishes. She tied a string around his penis, “pulling it back of him so that
you couldn’t see he had a penis in front of him, and tying the penis to his waist and telling

him he looked better that way.” Id. at 971. Dr. Walker continued the account of abuse:

... Then she moved into giving him enemas, using Vaseline and takj%
a tamdpon, at first just a clean tampon, and then she would use her own soile
bloody tampons and insert them in his anus. . . . [1]1]‘ In, addition, she would
make him insert tampons in _her Va(%llna so she was having him touch her as
well, and she would make him fondle her vagina area and have him lick her
vaﬁina area so she could reach a climax. . . . [{]'She would also masturbate him
at that age - as he got older, some of it is progressing as he got older - between
the two-year period of time of 10 and 12, but not allow him to reach an orgasm.
en hé was a little older and he would reach an orgasm, she would take the
semen and smear it all over his face and he would be punished for that. In
addition, in order to prevent him from reaching a climax, she would squeeze
his testicles, and he remembers that being don€ with great pain to him. Later
on, she would have intercourse with him and insert his penis in her vagina but
not allow him to reach an orgasm.
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Eventually, Petitioner was taken from his family and lived in foster homes, mental
hospitals, a youth correctional facility in Nevada, and prison.

As Dr. Walker explained, Petitioner suffered from a variety of mental illnesses due
to this molestation and abuse, including schizophrenia and disassociation, which could best
be described as comparable to, but more severe than, post-traumatic stress syndrome. Dr.
Walker stated that Petitioner is very confused, with guilt feelings and a need to be punished.
She explained that his tendency to steal was not motivated by greed, but by a compulsion
he could not control. She reported that Petitioner had told her he would often wake up in
the middle of a burglary and not know what he was doing there.

John Cahill, a counselor at a Nevada youth camp where Petitioner had been
incarcerated, testified on Petitioner’s behalf. He explained that Petitioner was a “pitiful
character” and tended to be easily manipulated and generally picked on. Id.

Dr. Ernest Noble, a psychiatrist employed by the California Department of
Corrections, testified that he had examined Petitioner in 1971 during one of his
incarcerations, and concluded that: “he had been brought up in a very highly chaotic home
environment. And I felt his stepmother was extremely vicious to him. I felt in some way
that she had set up a template in his head for prison or incarceration very early . . ..” 1d.
Dr. Noble also observed that Petitioner’s thumbs looked distorted, lending support for
Petitioner’s description of abuse by his stepmother.

Dr. Stephen Wells, a clinical psychologist who examined Petitioner and reviewed his
records, described Petitioner’s long history of abuse. Dr. Wells concluded: “Given the
nature, the prolonged administration and the severity of the mental, the physical, and the
sexual abuse, I would say that taken all together, it was almost an impossible group of
experiences to recover from. The physical abuse alone, which his stepmother admitted to
me when I saw her in Utah itself, was profound and extreme . . ..” Id. at 972. Dr. Wells
also testified that Petitioner suffered from severe emotional problems stemming from his

abuse.
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Petitioner had two minor children. Petitioner’s wife testified that he was a loving
father. Dr. John Selden, a clinical psychologist, testified he had been treating Petitioner’s
five-year-old son for numerous behavioral problems. His son seemed very attached to
Petitioner. Petitioner’s family was under great stress from medical and financial problems.
It was Dr. Selden’s opinion that Petitioner was very concerned for his children’s welfare.
Il.  Federal Habeas Proceedings

Petitioner filed his initial Petition in this case on October 10, 1997. Following a stay
of federal proceedings to allow Petitioner to exhaust new allegations in state court,
proceedings resumed in this Court and Petitioner filed an Amended Petition on December
7, 2004. Petitioner then filed the First Amended Petition on February 11, 2005, and
Respondent filed an Answer on August 30, 2005.

On June 13, 2007, this Court granted the parties’ proposed briefing schedule
regarding the filing of a motion to dismiss based on non-exhaustion. According to that
briefing schedule, Respondent filed his Motion to Dismiss Claim JJ on September 10, 2007;
Petitioner filed his Opposition on October 9, 2007; and Respondent filed his Reply on
November 6, 2007. On July 18, 2009, the Court granted Respondent’s Motion to Dismiss
Claim JJ, ordered that Petitioner delete Claim JJ or withdraw the FAP, and directed the
parties to follow the June 13, 2007 briefing schedule. On September 9, 2009, Petitioner
filed an Amended Petition (“AP”) with Claim JJ deleted.

On September 25, 2009, Petitioner filed a Request seeking to modify the briefing
schedule in view of the fact that new counsel (the Federal Public Defender) recently had
been appointed to represent Petitioner. Following areview of the parties’ requests regarding
briefing schedules, the Court conducted a Status Conference on October 8, 2009, and set a
briefing schedule on Respondent’s procedural default motion. On January 5, 2011, after
reviewing the parties’ briefing on Respondent’s procedural default motion, the Court denied
the motion, except to the extent that Respondent asserted challenges based on counsel’s
failure to object at trial (Claims H and N, and subparts of Claims K, S, and U), as to which

10
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it was denied without prejudice. While awaiting the parties’ briefing schedule on discovery,
the Supreme Court decided Cullen v. Pinholster,  U.S. _ , 131 U.S. 1388 (2011).
Thereafter, the Court reviewed the parties’ briefing regarding the impact of this case on

Petitioner’s right for factual development or an evidentiary hearing, which closed on
January 12, 2012. On April 12, 2012, the Court found that, for each claim on which
Petitioner seeks an evidentiary hearing, he must demonstrate that the California Supreme
Court unreasonably applied clearly established federal law or unreasonably determined the
facts under 28 U.S.C. § 2254(d), solely based on the record before the California Supreme
Court.

After seeking a modification of the briefing schedule from the Court, Petitioner split
the briefing directed by the Court into guilt and penalty phase claims. In addressing the
guilt phase claims, Petitioner filed the Brief on December 21, 2012; Respondent filed his
Opposition on February 19, 2013; and Petitioner filed the Reply on April 12, 2013. The
briefing on the penalty phase claims closed on July 15, 2013.

In the Brief, Petitioner seeks to demonstrate a violation of § 2254(d) as to certain guilt
phase claims, such that he should be entitled to relief and/or an evidentiary hearing. (Br. at
2.) The Court now addresses the briefing on these guilt phase claims.

DISCUSSION
I.  Standards

The amendments to 28 U.S.C. § 2254 effected by the Anti-Terrorism and Effective
Death Penalty Act of 1996 (AEDPA) governs the AP, because this case was filed after the
effective date of that statute. Woodford v. Garceau, 538 U.S. 202, 210 (2003). Under the

AEDPA, a state prisoner whose claim has been “adjudicated on the merits” cannot obtain

federal habeas relief unless that adjudication: “(1) resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or (2) resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence presented in the

11
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State court proceeding.” 28 U.S.C. § 2254(d)(1) and (2). Because Petitioner’s claims in the
AP were adjudicated on the merits, he must satisfy either § 2254(d)(1) or § 2254(d)(2) in
order to obtain relief in this case.

Clearly established law, for purposes of § 2254(d)(1) review, means the Supreme
Court holdings in existence at the time of the state court decision in issue. Greene v. Fisher,
__US.__,1328. Ct. 38,44-45 (2011); Cullen v. Pinholster, _ U.S. _ , 131 S. Ct.
1388, 1399 (2011); Harrington v. Richter,  U.S.__,1318.Ct. 770,785 (2011). Under
§ 2254(d)(1)’s first prong, a state court decision is “contrary to” federal law if the state court

applies a rule that contradicts the relevant Supreme Court holdings or reaches a different
conclusion than that reached by the high court on materially indistinguishable facts. Price
v. Vincent, 538 U.S. 634, 640 (2003). Section 2254(d)(1)’s “unreasonable application”
second prong constitutes an objective standard that is not satisfied merely by finding that
a state court erred in applying clearly established law. Richter, 131 S. Ct. at 784; Lockyer
v. Andrade, 538 U.S. 63, 75 (2003). “The question . . . is not whether a federal court
believes the state court’s determination was incorrect but whether that determination was

unreasonable -- a substantially higher threshold.” Schriro v. Landrigan, 550 U.S. 465, 473
(2007); see also Xiong v. Felker, 681 F.3d 1067, 1074 (9th Cir. 2012) (holding that the state
court’s incorrect or erroneous determination is insufficient, because the § 2254(d)( 1)
“Inquiry is strictly limited to whether the state court’s application of clearly established
Supreme Court precedent” was objectively unreasonable), cert. denied, _US. ,133
S. Ct. 989 (2013).

In determining whether there has been an “unreasonable determination of the facts”

under § 2254(d)(2), the district court must review whether the “fact-finding process itself
is defective.” Milke v. Ryan, 711 F.3d 998, 1007 (9th Cir. 2013) (citing Taylor v. Maddox,
366 F.3d 992, 1000 (9th Cir. 2004)). A district court cannot uphold a determination of the
facts by the state court where there is a defect that causes the district court to “more than
merely doubt whether the process operated properly.” Id. (citing Taylor, 366 F.3d at 1000).

12
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In addition, “[w]e have held that, ‘where the state courts plainly misapprehend or misstate
the record in making their findings, and the misapprehension goes to a material factual issue
that is central to petitioner’s claim, that misapprehension can fatally undermine the fact-
finding process, rendering the resulting factual finding unreasonable.”” Id. (citing and
quoting Taylor, 366 F.3d at 1001).

In applying these standards, the Court looks to the last reasoned state court decision
on the claim presented. See DeWeaver v. Runnels, 556 F.3d 995,997 (2009). Here, the last
reasoned state court decision for some of the claims that were also raised in Petitioner’s
direct appeal is California Supreme Court’s decision on direct appeal. For those claims
where there is only a summary denial, “a habeas court must determine what arguments or
theories supported, . . . or could have supported, the state court’s decision; and then it must
ask whether it is possible fairminded jurists could disagree that those arguments or theories
are inconsistent with the holding in a prior decision of this Court.” Richter, 131 S. Ct. at
786; Pinholster, 131 S. Ct. at 1403. A federal court has the authority to issue habeas relief
only “where there is no possibility fairminded jurists could disagree that the state court’s
decision conflicts with [the Supreme Court’s] precedents.” Richter, 131 S. Ct. at 786.

“In deciding whether to grant an evidentiary hearing, a federal court must consider
whether such a hearing could enable an applicant to prove the petition’s factual allegations,
which, if true, would entitle the applicant to federal habeas relief.” Landrigan, 550 U.S. at
474 (citation omitted). “It follows that if the record refutes the applicant’s factual
allegations or otherwise precludes habeas relief, a district court is not required to hold an
evidentiary hearing.” Id.

In addition, before granting an evidentiary hearing on any claim, the Court shall

ascertain the reasonableness of the state supreme court’s decision under § 2254(d) based on

13
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the record that was before the state court that adjudicated the claim on the merits.* See
Pinholster, 131 S. Ct. at 1398. The Court makes the § 2254(d) determination prior to
eliciting further evidence at an evidentiary hearing, because “evidence introduced in federal
court has no bearing on § 2254(d)(1) review.” 1d. at 1400. As the Supreme Court further
observed in Pinholster, “[a]lthough state prisoners may sometimes submit new evidence in

federal court, AEDPA’s statutory scheme is designed to strongly discourage them from
doing so.” Id. at 1401.

To determine whether the state court violated § 2254(d) based on the record that was
before it, the Court must look to the California procedures for handling habeas petitions,
which requires the state court to issue an order to show cause when a petitioner makes out
a prima facie case for relief on a claim. Id. at 1402 n.2. The California Supreme Court has
explained that a petitioner has alleged a prima facie case for relief where the claim is
“sufficient on its face,” such that, assuming the factual allegations in the petition to be true,
the claim “states facts that . . . entitle the petitioner to relief.” People v. Duvall. 9 Cal. 4th

464,474-75 (1995). Nevertheless, “conclusory” allegations do not suffice to state a prima
facie case for relief, which includes instances where the petitioner either failed to “provide
any explanation of the basis for the allegations” or failed to state “fully and with
particularity the facts on which relief is sought.” Id. at 474.

In deciding whether the state court applied correct legal principles in an objectively
unreasonable way, the district court must analyze the state court’s method, as well as its
result. Nunes v. Mueller, 350 F.3d 1045, 1054 (9th Cir. 2003) (citations omitted)). In
Nunes, the Ninth Circuit determined that the state court’s rejection of the petitioner’s claim
was unreasonable under both § 2254(d)(1) and (2). Id. First, because the petitioner had

4 Respondent does not contend that Petitioner seeks to rely upon evidence that was not before
the state court in the present briefing. (See Opp. at 23-24.)

5 Although Pinholster speciﬁcall(y addressed the application of § 2254§d)(1 ), it further noted

that, based on the explicit language of § 2254(d)(2), the consideration of federally-developed evidence is
also precluded as to a § 2254(d)(2) determination. Id. at 1400 n.7.
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made a prima facie claim for ineffective assistance, taking the petitioner’s allegations at face
value (i.e., that his attorney gave him the wrong information and advice about the state’s
plea offer and, if he had been accurately informed, he would have taken the plea bargain),
the state court should have afforded him an evidentiary hearing. Id. at 1054-55. Second,
the state court’s findings viewed as a factual determination were in error, given that the state
court had gone well beyond its task of assessing the allegations for sufficiency and had
made improper credibility determinations without providing an evidentiary hearing. Id. at
1055. However, in Nunes, the Ninth Circuit noted that, “there may be instances where the

state court can determine without a hearing that a criminal defendant’s allegations are
entirely without credibility or that the allegations would not justify relief even if proved.”
Id. at 1053-54.

In describing the instances when an evidentiary hearing is necessary in federal habeas
proceedings, the Ninth Circuit has further explained that “[t]o find the state court’s fact
finding process defective [under § 2254(d)(2)] in a material way, or, perhaps completely
lacking, ‘we must more than merely doubt whether the process operated properly. Rather,

we must be satisfied that any appellate court to whom the defect is pointed out would be

unreasonable in holding that the state court’s fact-finding process was adequate.”” Hurles
v. Ryan, 706 F.3d 1021, 1030 (9th Cir. 2013) (citing Taylor, 366 F.3d at 1000). In Hurles,
the Ninth Circuit remanded the case for an evidentiary hearing on the issue of the state court

Judge’s failure to recuse herself in view of the state court’s rendering of factual findings
denying the petitioner’s judicial bias claim without an evidentiary hearing or other
opportunity to present evidence. 706 F.3d at 1038-39. Accordingly, such factual findings
of the state court were not entitled to the “cloak” of the “presumption of correctness” under
§ 2254(e)(1). 1d. at 1038. The Ninth Circuit further reasoned that an evidentiary hearing
was required, where the habeas petitioner had not failed to develop the factual basis of his
claim in state court under 28 U.S.C. § 2254(e)(2), and: (1) the petitioner has demonstrated
his entitlement to an evidentiary hearing pursuant to Townsend v. Sain, 372 U.S. 293, 313

15
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(1963); and (2), the allegations, if true, would entitle him to relief. Id. at 1039 (citation
omitted). Under Townsend, a federal court must conduct an evidentiary hearing when: (1)
the state court’s factual determinations are not fairly supported by the record as a whole; and
(2) the fact-finding procedure used by the state court was not adequate to afford a full and
fair hearing. Id. (citing Townsend, 372 U.S. at 313). Because the petitioner’s allegation of
judicial bias would, if proved, entitle him to federal habeas relief, the Ninth Circuit held that
the district court had abused its discretion in denying the claim without conducting an
evidentiary hearing. Id. (citing Stanley v. Schriro, 598 F.3d 612, 617 (9th Cir. 2010)).

To the extent that Respondent contends that some of these claims are procedurally
barred, the Court notes that it maintains authority to resolve any claim on the merits rather
than addressing whether it is procedurally barred. Lambrix v. Singletary, 520 U.S. 518,
524-25 (1997) (finding that a court can elect against deciding a procedural bar issue when
a claim can be readily resolved on the merits).

II. Ineffective Assistance Claims

Petitioner seeks an evidentiary hearing in connection with his ineffective assistance
of counsel claims in Claims G and L. (Br. at 25-83.) Specifically, in Claim G, Petitioner
alleges that his counsel failed to adequately investigate and present a defense that an
accidental/unintentional shooting occurred while Petitioner was acting in self-defense, and
challenge the prosecution’s theory of an intentional shot to the resident’s back while he was
fleeing (Br. at 25-50; AP at 59-73); and in Claim L, Petitioner alleges that his counsel failed
to investigate and present evidence of Petitioner’s mental state, given that he suffered from
organic brain damage (“OBD”) and other serious mental illnesses at the time of the offenses
(Br. at 51-83; 109-30).

The Sixth Amendment to the United States Constitution guarantees the effective
assistance of counsel. Strickland v. Washington, 466 U.S. 668, 686 (1984). Ineffective
assistance of counsel claims are analyzed pursuant to the standard set forth in Strickland,

which constitutes “clearly established Federal law, as determined by the Supreme Court of
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the United States,” for purposes of federal habeas review of an ineffective assistance claim.
Bell v. Cone, 535 U.S. 685, 698 (2002); Dows v. Wood, 211 F.3d 480, 484 (9th Cir. 2000).

To prevail on his ineffective assistance of counsel claims, Petitioner must demonstrate
that: (1) his counsel’s performance was deficient; and (2) the deficient performance
prejudiced his defense. Strickland, 466 U.S. at 688-93. See also Yarborough v. Gentry, 540
U.S. 1 (2003) (per curiam) (stating that the Sixth Amendment right “is denied when a
defense attorney’s performance falls below an objective standard of reasonableness and
thereby prejudices the defense™). As both prongs of the Strickland test must be satisfied in
order to establish a constitutional violation, a failure to satisfy either prong requires that a
petitioner’s ineffective assistance claim be denied. Strickland, 466 U.S. at 697 (finding no
need to address deficiency of performance if lack of prejudice is obvious); Williams v.
Calderon, 52 F.3d 1465, 1470 (9th Cir. 1995) (same); Siripongs v. Calderon, 133 F.3d 732,
737 (9th Cir. 1998) (finding no need to address prejudice when petitioner cannot establish
deficient performance).

The first prong of the Strickland test -- deficient performance -- requires a showing
that counsel’s performance was “outside the wide range of professionally competent
assistance.” Strickland, 466 U.S. at 690. The relevant inquiry under Strickland is not what
defense counsel could have done, but whether counsel’s choices were reasonable. See
Babbitt v. Calderon, 151 F.3d 1170, 1173 (9th Cir. 1998); see also Wiggins v. Smith, 539
U.S. 510, 511 (2003) (stating that the issue is “not whether counsel should have presented

a mitigation case,” but whether “the investigation supporting counsel’s decision not to
introduce mitigating evidence . . . was itself reasonable”; emphasis in original).

Due to the difficulties inherent in making the above-described evaluation, there is a
strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance. Strickland, 466 U.S. at 689; see also Bell, 535 U.S. at 702 (holding
that a habeas court “must indulge” in this “strong presumption” because “it is all too easy

to conclude that a particular act or.omission of counsel was unreasonable in the harsh light
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of hindsight”). Petitioner must “overcome the presumption that, under the circumstances,
the challenged action might be considered sound trial strategy.” Strickland, 466 U.S. at 689
(internal quotation marks and citation omitted); see also Bell, 535 U.S. at 698 (finding that,

even ifan ineffective assistance claim is not subject to § 2254(d)(1) deference, the petitioner
still must overcome the presumption that counsel’s conduct might be considered sound trial
strategy); Murtishaw v. Woodford, 255 F.3d 926, 939 (9th Cir. 2001) (“The defendant bears
the heavy burden of proving that counsel’s assistance was neither reasonable nor the result
of sound trial strategy.”).

The second prong of the Strickland test -- prejudice -- requires a showing of a
“reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Strickland, 466 U.S. at 694. A reasonable
probability is a probability “sufficient to undermine confidence in the outcome.” Id.; see
also Woodford v. Visciotti, 537 U.S. 19, 22 (2002).

For a petitioner to succeed on an ineffective assistance of counsel claim in a § 2254

proceeding, the “pivotal question is whether the state court’s application of the Strickland
standard was unreasonable[; tfhis is different from asking whether defense counsel’s
performance fell below Strickland’s standard.” Richter, 131 S. Ct. at 785. Thus, the criteria
created by Strickland, when applied in combination with the AEDPA, amount to a standard
of double deference. Id. at 788.

The precise question posed by Claims G and L is whether counsel’s investigation and
presentation of evidence in connection with Petitioner’s theory of self-defense and his
mental state was constitutionally inadequate and, if so, whether Petitioner’s defense was
thereby prejudiced. In describing the standards counsel must undertake in conducting an

adequate investigation, the Supreme Court has explained:

e [St]trategic choices made after thorough investiggtion of law and
facts relevant to plausible options are virtually unchallengeable; and strategic
choices made after less than complete investigation are reasonable precisely to
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the extent that reasonable professional judgments supgort the limitations on
investigation. . . . Counsel has a duty to make reasonable investigations or to
make a reasonable decision that makes particular investigations ,unnecessarg.
In anar ineffectiveness case, a particular decision not to investigate must be

irectly assessed for reasonableness in all of the circumstances, applying a

d

heavy measure of deference to counsel’s judgments.

... [W]hen the facts that support a_certain potential line of defense are

§enera11y known to counsel because of what the defendant has said, the need

or further investigation may be considerably diminished or gliminated entirely.

And when a deféndant has glven, counseél reason to believe that Pursumg

certain investigations would be fruitless or even harmful, counsel’s failure to

pursue those investigations may not later be challenged as unreasonable.
Strickland, 466 U.S. at 690-91. A court must consider the objective reasonableness of the
decision in light of all the circumstances under the prevailing norms in assessing counsel’s
investigative choices. Wiggins, 539 U.S. at 521-23.

A.  Counsel’s Failure to Investigate and Present Evidence of an Unintentional

Shooting by Petitioner in Self-defense

In Claim G, Petitioner alleges that his counsel provided ineffective assistance of
counsel by failing to: (1) investigate and present evidence that an accidental and
unintentional shooting occurred by Petitioner while acting in self-defense; and (2) challenge
the prosecution’s theory of an intentional shot to Stevenson’s back while he was fleeing.
(Br. at 26.) Specifically, Petitioner contends that, “[t]his case is really about an unarmed
daytime home intruder who was discovered unexpectedly by one of the residents returning
home — a young healthy man who grabbed his own rifle and proceeded to attack.” (Id. at
25.) According to Petitioner, a struggle ensued and Stevenson was fatally shot with one of
the guns kept in his house. (Id. at 26.)

Petitioner notes that both the theory offered by the prosecution and the defense had
to account for the pathologist’s testimony that the bullet entered Stevenson’s back at a 45
degree upward angle. (Id. at27.) Petitioner contends that trial counsel was deficient, in that
they failed to offer little evidence to prove their theory, aside from a life-sized dummy (also

used by the prosecution) to demonstrate the possible relative positions of the victim and
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intruder. (Id. at 31.) However, in addition to the life-sized dummy, the prosecution used
a laser beam to reconstruct the “string test,” which allegedly followed the door-to-car
trajectory. (Id. at 32.) The prosecution further argued that there was evidence of an
“indentation” in the front yard created by Stevenson’s knee as he fell and an area of “pulled
up grass” next to it in the path of the door-to-car trajectory. (Id.)

Specifically, Petitioner contends that counsel failed to investigate and present
evidence refuting the prosecution’s explanation for the 45 degree upward angle, which they
did not challenge or investigate. (Id. at 33.) If an appropriate investi gation had been
undertaken, Petitioner contends that counsel could have discovered: (1) evidence
suggesting the high improbability that Stevenson was running across the yard bent at a 45
degree angle, as maintained by the prosecution; (2) evidence indicating the unlikeliness
that the “indentation” in the yard or the “pulled up grass” was caused by Stevenson fleei ng;
(3) the “indentation” was not underneath the door-to-car trajectory; and 4) the .22 single
action Ruger revolver thought to have been the murder weapon could have fired a shot
without the hammer being manually cocked if it were dropped onto the floor. (Id. at 34.)
Petitioner further argues that counsel inadequately failed to use existing evidence (gunshot
residue (GSR) or Stevenson’s clothing) to challenge the state’s theory, or test key evidence,
in order to show that Stevenson aggressively attacked the intruder and also struggled with
the intruder over the revolver when it fired or fired his own rifle during the struggle. (Id.)

In his post-conviction proceedings, Petitioner presented the declaration of Devinder
Grewel, an expert in gun handling, in support of Petitioner’s assertion that the Ruger
handgun had to be manually cocked before it could fire. In his declaration, Grewel states
that the Ruger could have fired, “assuming the gun was not retrofitted with a safety interlock
on the firing pin,” even if the gun had not been cocked, “if the weapon were dropped on the
floor or knocked into a wall or even if it hit someone’s head.” (Ex. 2, Grewel Decl., 934.)
In order to refute the prosecution’s assertion that the victim was shot while fleeing from his

home, Petitioner presented evidence suggesting that it would be implausible for an untrained
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person to flee danger in a bent position. (Id., 16; Ex. 1, Toby Gloekler Decl., 9 15, 17.)
Petitioner further points to the evidence of low levels of GSR found of the victim’s hands
that counsel should have used to support the defense argument that the victim was shot after
aggressively attacking the intruder and struggling with him. (Ex 1, Gloeker Decl., 9 22
(stating that GSR on the victim’s hands suggests that the victim’s hands were in the vicinity
of a .22 pistol when it was discharged).)

In addition, in order to refute the evidence elicited from Detective Jensen using a
string to depict the possible trajectory of the bullet and his testimony suggesting that
Stevenson’s fall caused a disturbance of the grass and nearby indentation, Petitioner
presented evidence in his post-conviction proceedings indicating that: (1) it was highly
improbable that the indentation on the lawn was created by Stevenson falling due to the lack
of force from the fall and the victim’s clothing; (2) it was improbable that the victim had
pulled up the grass with a hand after his knee impacted the ground; and (3) the indentation
and pulled up grass were two to three feet away from the prosecution’s door-to-car trajectory
path. (Ex. 2, Grewel Decl., 1 23-27 (finding that the indentation in the grass could not have
been caused by the victim’s knee falling on it), §] 28-33 (finding that a person would not
naturally put a hand on the ground by his knee in order to get up); Ex. 1, Gloeckler Decl.,
99 18-20 (stating that neither the victim’s pants nor shoes support the idea that his knee
made the indentation); Ex. 7 (Grewel’s Diagram indicating that the indentation was two to
three feet away from the screen door to car trajectory); Ex 8, Randy Peterson Decl., § 2
(stating that the stains on the victim’s pants were consistent with stains he would have
received during the course of the heating and air conditioning installation assignment
Peterson had given the victim on the day of his death), § 4 (stating that Tony had guns, was
quick, and would not back down if cornered).)

Inrejecting Petitioner’s challenge to the prosecution’s theory that Stevenson was shot
while fleeing from Petitioner on direct appeal, the last reasoned state court decision this

issue, the California Supreme Court stated:
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Respondent contends the yictim was shot in the back while fleeing from
defendant, who was in the act of burglarizing the victim’s home. [Petifioner]
contends that there is no credible evidence of where the victim was when he
was shot. [Petitioner]| points to testimony by the prosecution’s pathologist that
he could not state “the exact position the gun was in when the gun was fired
or the exact position the deceased was in when the gun was fired.” [Petitioner]
seems to suggest that the victim may have been shot inside the house rather
than outside on the lawn and that, if he was shot inside, that fact would support
the theory of a struggle with [Petitioner], which might negate specific intent.
The evidence at least equally, however, also _sup;l>orts the inference sought by
the prosecution. [Petifionet’s] contention is also beside the Fomt. The
evidence showed the victim as shot in the back from a distance of at least two

feet. This plainly supports an inference that he was shot while fleeing.

Respondent contends the fatal shot pierced the victim’s heart. To be
sure, the precise location of the internal wound does not bf\ﬂltself necessarily
establish that [Petitioner| aimed for the victim’s heart or that he intended to
kill, but this evidence does at least permit that inference. That is sufficient,
Moreover; the far more persuasive fact is that the victim was shot in the back
in the area of the heart. Evidence the bullet pierced the heart added little to the
prosecution’s case.

Beeler, 9 Cal. 4th at 985-86.
In addition, in connection with the bullet and trajectory evidence and the lawn

disturbance, the California Supreme Court found that:

Although the evidence, does not mandate the inferences on which
respondent relies, it does permit those inferences. The fact there was onlty one
bullet hole in the screen door does not necessaan refute the inference that both
shots were fired from inside the house. One of the shots could have been fired
while the door was ogen_or while the shooter was perhaps standing in the
doorway. Trajectory testing showed that “It was consistent for someone to
have fired a weapon’inside the residence, have a clear line of fire and hit the
car out in front of the residence.” This clearly permits the inference that at
least one shot was fired from inside the residence. Moreover, in connection
with that same test, police found in the front lawn an indentation directly
underneath the string used to measure the trajectory, “A rounded portion
where it appeared somcthmi had fallen down, Possﬂgly a knee, nﬁnht into the
lawn underneath the string. And then right next to the indentation, the rounded

ortion, there was a disturbance where the grass had actually been pulled up.”

"he lawn indentation permitted the inference the victim was'shot and fell in the
ling of tragectory from the house to the car. This, in turn, would support the
inference that both shots were fired from the same [ocation, i.e., from inside the
house. Moreover, the bullet retrieved from the victim’s body could have been
fired from the revolyer, and the bullet from the car was the same type of
projectile as the bullet retrieved from the victim’s body. The forégoing
evidence taken as a whole clearlg/ permits the inferences that two shots were
fired from the revolver and that they were both fired from inside the house,
Most important, the dispute over how many shots were fired from which
weapon and from what location is largely beside the point. At a bare
minimum, the record supports inferences that defendant fired two shots, one
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1 of which struck the victim in the back.
2 || Id. at 985.
3 Here, Petitioner cannot allege a colorable claim that his counsel was deficient in

failing to make the above additional arguments that an unintentional shooting occurred
while Petitioner was acting in self-defense. At trial, counsel argued at length to the jury that
Stevenson was shot during a struggle that occurred after the victim returned home to find
anunarmed intruder. (R.T. at 2468-71 (arguing that Stevenson was shot accidentally during
a struggle based facts showing that: the rifle was already loaded and left in the hall in line

W O g v B

with the bullet hole door and car; there were fibers on Stevensons’s
10 (| hands from an unknown origin; and the angle of the bullet suggests that the shooter could
11 || have been on the ground.) Counsel further argued that Jackley and Petitioner committed the
12 || burglary together, and Jackley, not Petitioner, was the shooter. (R.T. at 2477-2506 (arguing
13 || that the neighbors identified two different intruders; Petitioner’s actions suggested that he
14 | was not present when the shooting occurred; the prosecution inexplicably failed to call
15 || Jackley as a witness; and Jackley had previously participated in similar crimes with a partner
16 || where Jackley knew the victims and then attempted to blame his partner.)

17 Nevertheless, the prosecution put forth damning evidence against Petitioner,
18 | including: Petitioner’s finger print that was found in a bedroom in the Stevenson home;
19 || testimony provided by Stevenson’s neighbor Floyd Raney, identifying Petitioner as being
20 | in the neighborhood near the time of the murder; items taken during the burglary that were
21 || found in Petitioner’s locker; Jackley’s testimony that Petitioner confessed to him that he
22 || shot Stevenson while Stevenson was running away from his home; and testimony from two
23 || other co-workers, Jim Anderson and John Lorenzi, that Petitioner asked them whether they
24 || would shoot the owner of a home if they were burglarizing the home and the owner came
25 || home during the burglary. (See R.T. at 2431-32, 2445, 2452-53.) Given the evidence
26 | presented at trial, counsel’s arguments to the jury constituted a valid, strategic way to
27 || interpret the evidence in Petitioner’s favor.

28 23
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Moreover, for the reasons stated by the California Supreme Court, the evidence
plainly supported the inference that Stevenson was shot in the back in the area of the heart
while he was fleeing from his home. This evidence sufficed to support the jury’s conclusion
that Petitioner shot Stevenson while he was fleeing, and intended to kill him. In addition,
the California Supreme Court reasonably concluded that, regardless of how many shots were
fired from which weapon and from what location, the evidence supported an inference that
two shots were fired from the revolver and that they were both fired from inside the house.
Petitioner’s argument that counsel was deficient in not advancing any additional arguments
regarding the firing of the gun is unavailing. The evidence Petitioner submitted from the
experts is speculative, at best, as to whether the gun could have been fired without being
cocked. It could be, as Respondent suggests, that counsel made a strategic decision not to
challenge the evidence regarding the firing of the Ruger handgun, the likely murder weapon
which had not been recovered, as it could have emphasized to the jury that the weapon
probably had been stolen by Petitioner. Jennings v. Woodford, 290 F.3d 1006, 1014 (9th
Cir. 2002) (finding that counsel have considerable latitude to make strategic decisions). In
addition, eliciting further evidence to suggest that Stevenson aggressively attacked
Petitioner as the intruder could have back-fired, as the jury could have viewed it as assailing
the victim.® Brown, 530 F.3d at 1036 (finding that counsel’s failure not to cross-examine

an expert where such a cross-examination might have backfired was not deficient
performance). »

Furthermore, Petitioner’s allegations that his counsel was deficient for failing to elicit
any expert evidence of biomechanics regarding Stevenson’s body position are without merit.
As Petitioner concedes, counsel did present evidence at trial to show that the victim could

have been shot during a struggle while the shooter was on the ground. (Br. at 31, Ex. 12-J;

6 Because Petitioner cannot allege deficient performance based on his counsel’s failure to
adequately investigate and present a self-defense theory, it is unnecessary to address Respondent’s additional
arguments that this defense was not available to him under the circumstances of this case pursuant to
California law. (See Opp. at 39.)
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R.T. at 2471.) Neither one of Petitioner’s post-conviction experts put forth testimony
proving that the victim held his body in a specific position as he ran or that he was in a
specific position when he was shot. The evidence at trial more than supported the finding
that Stevenson did in fact run at an angle (whether it was an angle of 45 degrees or 49
degrees). Stevenson could have been in this position unconsciously or in a conscious effort
to avoid being shot, or could have been stumbling or falling while running across the lawn.
The additional expert evidence Petitioner proffered in his post-conviction proceedings
would have added little, if anything, to this determination. See also, e.g., Wong v.
Belmontes, 558 U.S. 15, 22 (2009) (reasoning that counsel is not ineffective for failing to
present cumulative evidence).

Thus, Petitioner has not overcome the “doubly deferential” standard required under
Strickland and § 2254(d) to show that the California Supreme Court’s rejection of this claim
was objectively unreasonable.

B.  Counsel’s Failure to Investigate and Present Evidence of Petitioner’s

Mental Health Defects
In Claim L, Petitioner alleges that his counsel was ineffective because they failed to

adequately challenge the intent to kill evidence with evidence pertaining to Petitioner’s
mental state. (Br. at 157-92; AP at 109-29.) Specifically, Petitioner contends that, although
counsel were alerted to the likelihood that Petitioner suffered from organic brain damage
(OBD) and other serious mental illnesses, they failed to consult with medical experts in
order to adequately investigate the OBD and other mental illnesses. (Br. at 157-59.) Such
evidence could have shown that Petitioner lacked the capacity to form the requisite intent.
(Id.)

At trial, after presenting expert testimony regarding Petitioner’s mental state,
Petitioner’s counsel requested a continuance for an expert to further evaluate the findings
rendered by his various mental health experts because there was “something terribly wrong

with [Petitioner’s] brain” that could be relevant in the guilt and special circumstance
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determination. (R.T. at 3300.) The trial court denied the request, explaining that the
evidence from medical professionals indicated that Petitioner was functioning “in the
normal range of intelligence” during the trial, and “we were all privy to the facts of his
conduct and how he was functioning at the time surrounding the event.” (R.T. at 3303.)
The trial court further stated that there was no mental health expert who could further
illuminate the issue, and recognized that counsel had not been dilatory or incompetent in
pursuing such information. (R.T. at 3305.)

In connection with these allegations, Petitioner’s counsel explored and presented
significant expert and other evidence. (Ex. 21 (May 27, 1993 Stephen Wells, J.D., Ph.D.
Decl., stating that he told Tom Gleim, a private investigator for the defense, that Petitioner
had reported auditory and visual hallucinations to him in October 1986, and recommended
in January 1987 that Petitioner undergo a “highly sophisticated mental health evaluation to
alleviate his distress.”); Ex. 22 (May 21, 1993 Gleim Decl., stating that Petitioner had told
him in 1987 that he would “wake up” during a burglary and he had no recollection of the
woman who had charged him with rape); Ex. 23 (May 25, 1993 Lenore Walker, Ed. D.
Decl., stating that, prior to the guilt phase, she recommended Petitioner to be evaluated for
neurological damage, given his reports of black-outs and background of severe abuse); Ex.
35 (June 1, 1993 Arnold Starr, M.D. Decl., stating that, based on his neurological
examination of Petitioner, he diagnosed him with mental retardation with schizophrenia and
recommended counsel to obtain an MRI and PET scan in order to discover any structural
defect in Petitioner’s brain); Ex. 36 (June 1, 1993 Monte Buchsbaum, M.D. Decl., stating
that, on February 15, 1989, he performed an EEG and PET scan on Petitioner; the results
were abnormal and indicated that Petitioner suffered from brain damage or dysfunction and
were consistent with head injury, schizophrenia, mental retardation, diminished capacity and
poor judgment; and he did not testify, as counsel had informed him that “the judge did not
care about medical evidence”; Ex. 37 (April 24, 1993 John Mazziotta, M.D., Ph.D. Decl.,

stating that counsel had called in order to obtain an opinion as to Petitioner the next day,

26

1-ER-161

Pet. App. B-77



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 162 of 257

Cglse 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 27 of 55 Page ID #:5719

N oY U W e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

which was insufficient time for Dr. Mazziotta to render an opinion; he did not recall
reviewing any documentation; and he would not have rendered an opinion as to whether
Petitioner’s brain damage affected his planning, judgment or ability to control his conduct.)

However, evidence obtained from experts well after the trial suggests that Petitioner
suffers from some form of brain damage and indicate more severe diagnoses. (Ex. 38 (June
11, 1993 Jonathan Pincus, M.D., Decl., stating that he “is convinced that [Petitioner] has
brain damage,” and that “[b]rain damage can reduce the inhibiting controls that are normally
utilized to dampen anti-social impulses”; Petitioner experienced “blank episodes” which
could be “disassociative episodes or seizures”; an EEG should be performed in order to
make a diagnosis of epilepsy; and the records of Petitioner’s son suggest that Petitioner may
suffer from a seizure disorder and further support the need for an EEG); June 25, 1993
Stephen Marmer, M.D., Ph. D. Decl,, stating that Petitioner suffers from multiple personality
disorder; “[Petitioner’s] host personality does not have control over the conduct of his
alternate personalities and generally suffers from a blackout while alternate personalities are
present”; and at the time of Stevenson’s death, “it is highly probably [sic] that [Petitioner’s]
host personality was not available and was not co-conscious.”).)

In rejecting these allegations on direct review, the last reasoned state court decision
addressing this claim, the California Supreme Court held:

(13

[Petitioner] contends the record “. . . is replete with references
demonstrating that counsel had sufficient indications of brain damage to
warrant an 1nvest1%atlon [of his neurological health] at least by the time of
[Petitioner’s] penalty phase trial,” [Petitioner] points to the testimony, of two
of [Petitioner &) penalty phase witnesses that he claims should have triggered

this inquiry. We are not persuaded.

Dr. Lenore Walker, a_forensic psychologist, testified [Petitlonerl~
suffered from disassociation, i.e., events of memory loss or unawareness o
what he was doing. Dr. Stephen Wells, another psychologist, also testified “.
. ..there appears t0 be a very much an element of what is called dissociation
[sic] involving memory consciousness, a person is — person’s awareness of
what he is dong.” The psychologists did not testify that they squ)e(;ted any
organic brain damage. Nothing in the record su%ports a conclusion that
evidence of memory loss and disassociation should have alerted counsel to a
need for neurological testing for organic brain damage. Nor did [Petitioner’s]
own psychologists testify that such testing was needed.
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Dr, Walker also testified that, when [Petitioner] was a child he was

subjected to terrible physical, emotional, and sexual abuse by his ste{)mother.

A childhood neighbor ‘testified likewise, recounting amon% other things an

incident in which [Petitioner] was pushed down a flight of stairs. [tP.etltl,oner]

points to his long history of mental health problems’ and contends this history
should have triggered some investigation into a possible neurological link to

those problems.~ Again, nothing in the record supports the conclusion that

[Petitioner’s] terrible childhood and prior diagnoses su&mr,ted an inference of

organic brain damage that would warrant neurological testimony.

., In short, the record does not support [Petitioner’s] contention that the
evidence at trial should have caused his counsel to seek neurological testing.
9 Cal. 4th at 1007. Petitioner’s allegations were denied on the merits on habeas review, as
well.

In addressing whether counsel inadequately failed to investigate and discover
significant mitigating evidence pertaining to the petitioner’s brain function in Rompilla v.
Beard, 545 U.S. 374, 379-80 (2005), the Supreme Court found that it was insufficient for
counsel to simply rely on the statements of the petitioner and his family that there was no
mitigating evidence. In Rompilla, counsel’s failure to investigate the petitioner’s prior
conviction file for rape and assault fell below the level of reasonable performance, given
that counsel knew that the prosecution intended to prove that the petitioner had a history of
violent felony convictions. Id. at 383-84. Moreover, the file that counsel failed to
adequately review contained evidence suggesting that the petitioner suffered from
schizophrenia and other disorders that left him with severe cognitive deficits, as well as
evidence of a highly abusive home life. Id. at 390-91. The Supreme Court held that
counsel’s actions constituted ineffective assistance, because the jury might have reached
a different conclusion had counsel presented this evidence, rather than the “few naked pleas
for mercy” that the jury heard. Id. at 393.

More recently, the Supreme Court in Pinholster addressed ineffective assistance
claims based on the failure to investigate mental health mitigation evidence in a capital case.
131 8. Ct.at 1391. There, the petitioner’s counsel conceded before the penalty phase began

that he had not prepared “to offer anything by way of mitigation.” Id. at 1395. At the
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penalty phase, the prosecution presented evidence from eight witnesses who testified about
the petitioner’s history of threatening and violent behavior. Id. at 1396. The defense called
only one witness, the petitioner’s mother, who testified about the petitioner’s troubled
childhood and adolescent years and described the petitioner as a “perfect gentleman.” Id.
At the request of the defense prior to the penalty phase, Dr. John Stalberg examined the
petitioner and diagnosed him with “antisocial personality disorder,” and found that the
petitioner “was not under the influence of extreme mental or emotional disturbance” at the
time of the murders. Id.

The California Supreme Court eventually denied Pinholster’s ineffective assistance
claim on the merits in a state habeas petition that was supported with school, medical, and
legal records, and declarations showing that the petitioner suffered from bipolar mood
disorder and seizure disorders. Id. On federal habeas review, the district court granted
relief after an evidentiary hearing in which the petitioner elicited additional mitigating
evidence, including evidence from two new medical experts who found that the petitioner
suffered from partial epilepsy and brain injury. Id. at 1397. The Ninth Circuit ultimately
affirmed that decision in an en banc decision, holding that the district court could consider
new evidence in determining whether the California Supreme Court’s decision was
“contrary to, or involved an unreasonable application of, clearly established Federal law”
under § 2254(d)(1). Id. at 7. The Supreme Court ultimately held that Pinholster failed to
show that the California Supreme Court unreasonably applied federal law in deciding that
his trial court’s performance was not deficient. Id. at 1403. The Supreme Court reasoned
that counsel could have had a strategic reason for presenting the testimony of his mother,
based on the “family sympathy” defense in order to create sympathy, not for the petitioner,
but for his mother. Id. at 1404-05. The Supreme Court further explained that this decision
was reasonable, because counsel was challenged at the penalty phase with an unsympathetic
client who seemed to “glorify” his “hundreds of robberies,” which limited their feasible
mitigation strategies. Id. at 1405. It further noted that Dr. Stalberg, the defense trial expert,
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was aware of the petitioner’s hyperactivity as a youngster and his hospitalization at age 14
for alleged epileptic disorder, among other things, and nevertheless informed counsel that
the petitioner did not suffer from brain damage and did not have an impaired ability to
appreciate the criminality of his conduct. Id. Thus, the judgment of the Ninth Circuit was
reversed. Id. at 1411.

Here, Petitioner cannot show that the California Supreme Court unreasonably denied
this claim. The evidence Petitioner presented suggested that counsel was diligent in having
Petitioner evaluated for possible brain damage. Dr. Starr performed a neurological exam
on Petitioner, and recommended that counsel obtain a PET scan.” (Ex. 35.) Dr. Buchsbaum
stated that, at the request of counsel, he conducted an EEG and PET on Petitioner on
February 15, 1989, and thereafter discussed the results with counsel. (Ex. 36.) Although
Dr. Buchsbaum found Petitioner suffered from brain damage or dysfunction that was
“consistent with” head injury, schizophrenia, mental retardation, diminished capacity and
poor judgment, Dr. Buchsbaum’s declaration does not provide a definitive diagnosis or
indicate that Petitioner lacked the intent to commit the crimes with which he was charged.

In addition, the evidence indicates that counsel was aware of Petitioner’s reported
black-outs and memory lapses, and thoroughly investigated them. Based on Petitioner’s
reports to Gleim and Dr. Wells, Dr. Walker was retained and provided testimony at trial that
Petitioner had no memory or an imperfect memory of his various crimes, which resulted
from his emotional response of disassociation. Prior to trial, Petitioner was examined by Dr.
Walker and Dr. Kopit. (C.T. at 438.) Based on Dr. Walker’s concern that Petitioner’s
severe abuse might have caused brain damage, she suggested that Petitioner’s counsel retain

a neurologist and neuropsychologist to evaluate Petitioner’s neurological condition. (Ex.

? To the extent that Dr. Starr found that Petitioner was mentally retarded with symptoms of
schizophrenia, his conclusion appears to be based on entirely upon the history provided by Petitioner, whose
account of his memory and other mental problems is at odds with other evidence in the record, including
the trial testimony of his coworkers, that was credited by the jury in favor of other evidence suggesting that
Petitioner had “blacked-out” during the murder. See infra pp. 29-31. Moreover, given that Dr. Starr
ultimately suggested further testing, his diagnosis did not appear to be conclusive.
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23.) In fact, counsel diligently sought neurological evaluations from Dr. Mazziotta, Dr.
Starr, and Dr. Buchsbaum. (Exs. 35, 36, 37.)

At trial, Dr. Walker testified that Petitioner’s “mind is not working right,” and “his
cognitive skills are being interfered with by the emotional problems so he has learning
problems.” (R.T.at2998.) She further testified that Petitioner suffered from disassociation,
and had no memory of the rape of Ms. Doyle,® and was “very confused about [the Stevenson
incident] and remembers parts of it, but parts of it he has no memory at all.” (R.T. 2999.)
Dr. Walker explained that Petitioner had a history of memory lapses due to his abuse and
molestation. (R.T. at 2999-3000.) Dr. Walker explained that the abuse had a “profound
effect” on Petitioner’s abilities to learn and relate to other people, and led to his compulsive
stealing. (R.T. at 3015.) Dr. Walker testified that Petitioner had been diagnosed with a
various disorders, including schizophrenia, and “the most consistent thing I can say, that
most of the time he is very confused about what does and doesn’t happen.” (R.T. at 3017 J)
In addition, Dr. Walker testified that Petitioner had told her that “he would often wake up
in a middle of a burglary and not know how he got there or not know what he was doing
there.” (R.T. at 3073.)

Thus, through the testimony elicited from Dr. Walker, counsel attempted to account
for Petitioner’s behavior by explaining that it resulted from an episode of disassociation and
black-out, of which Petitioner had an imperfect memory. Moreover, the declarations of Dr.
Walker, Dr. Starr, and Dr. Buchsbaum support the California Supreme Court’s conclusion
that counsel acted diligently and competently in seeking to obtain a neurological evaluation
in order to investigate a theory of definitive brain damage, as the trial court also concluded.
However, despite counsel’s efforts, the trial court found that there was not sufficient support
for that theory in order to justify funding for further investigation by a neurologist. (R.T.
at 3305.) Consequently, this case is distinguishable from Rompilla, where counsel did

8 The prosecution presented evidence regarding Petitioner’s prior rape and robbery of Ms,
Doyle to show aggravating circumstances at the penalty phase .
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nothing whatsoever to discover and present to the jury evidence of Petitioner’s abusive
background and cognitive deficits.

Furthermore, in contrast to the testimony provided by Dr. Walker, the prosecution
presented significant compelling evidence demonstrating that Petitioner was aware of his
surroundings and in control during the Stevenson burglary and murder, as well as the Doyle
rape. (R.T. at 2029-35 (testimony by Lorenzi that Petitioner had asked him hypothetically
whether he would shoot the homeowner if the homeowner caught him in the act of
burglary); R.T. at 2043 (similarly testimony by Anderson); R.T. at 1906 (testimony that a
camera stolen from Stevenson’s residence was found in Petitioner’s work locker); R.T. at
2042 (Anderson’s testimony that Petitioner had Stevenson’s watch in his locker that
Petitioner tried to sell Anderson for $500); R.T. at 2299-302 (Jackley’s testimony that he
found the stolen camera in Petitioner’s locker); and R.T. at 2669-70 (Anderson’s testimony
that Petitioner had bragged to him about robbing a nice-looking woman by taking her purse
and wedding ring, then raping her.)

Moreover, the fact that Dr. Pincus and Dr. Marmer concluded that Petitioner’s
neurological impairments were more severe does not invalidate the conclusions reached by
another neurologist, Dr. Buchsbaum, who evaluated Petitioner at the time of his trial and
found no dysfunction precluding Petitioner from forming the requisite intent to commit his
crimes or causing him to be unaware of his actions. See also, e.g., Davis v. Singletary, 119
F.3d 1471, 1475 (11th Cir. 1997) (finding that the “mere fact a defendant can find, years
after the fact, a mental health expert who will testify favorably for him does not demonstrate

that trial counsel was ineffective for failing to produce that expert at trial.”). Like Dr.
Buchsbaum, Dr. Pincus did not conclude that Petitioner’s brain damage caused him to be
unaware of his actions or precluded him from forming the requisite intent. In addition, Dr.
Marmer’s conclusion that Petitioner lacked knowledge of the actions of his alternate
personality, who was “in control” during the Stevenson incident, are contradicted by the

evidence presented at trial demonstrating Petitioner’s full awareness of the incident that the
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jury apparently credited in favor of other expert evidence suggesting that Petitioner had no
memory of it.” Landrigan, 550 U.S. at 474 (holding that no evidentiary hearing is required
where the petitioner’s factual assertions are rebutted by the record). Indeed, the declarations
of Dr. Marmer or Dr. Pincus only state that they reviewed medical and psychiatric records,
and it does not appear that either Dr. Marmer or Dr. Pincus reviewed the trial record in
rendering their findings. (See Exs. 38, 39.)

Thus, just as counsel’s decision not to further investigate and present evidence of the
petitioner’s mental illnesses did not constitute ineffective assistance in Pinholster in view
of conflicts in that evidence and the unsympathetic portrait presented by the petitioner,
counsel’s decision here not to further investigate and present evidence regarding Petitioner’s
brain damage and mental illnesses was not deficient given the conflicts in the evidence
regarding Petitioner’s memory of the events of the Stevenson murder. In fact, the record
plainly shows that counsel advanced the best arguments that he could in order to convince
the trial judge to obtain further neurological testing, which the trial judge denied, expressly
noting counsel’s diligence and competence in obtaining evidence regarding Petitioner’s
mental disorders and deficiencies. (R.T. at 3305.) Moreover, any additional expert
testimony suggesting that Petitioner was unaware, for whatever reason, of the events of the
murder likely would have been rejected by the jury, as the jury evidently rejected that
explanation provided by Dr. Walker in view of the other strong evidence to the contrary.'
Belmontes, 558 U.S. at 22 (holding that counsel cannot be found ineffective for failing to
present cumulative evidence). Consequently, this Court is not satisfied that any appellate

s No evidentiary hearing is necessary to explore Dr. Pincus’s suggestion that Petitioner may
suffer from epilepsy, which also could account for his actionseﬁEx. 38). It strains credulity to believe that
Petitioner -- during the course of an epileptic seizure -- struggled with Stevenson, picked up a gun, and shot
Stevenson through the heart while Stevenson was running away. See, e.g., Nunes, 350 F.3d at 1053-54
(ﬁndin% that a state court can dispense with a hearing in instances where the allegations are without
credibility or merit).

10 Because the evidence upon which Petitioner relies would not have added to the evidence
resented at trial, it is unnecessary to address Respondent’s assertion that such evidence would have been
inadmissible under California Penal Code §§ 28 and 29. (Opp. at 62.)
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court to whom these allegations were presented “would be unreasonable in holding that the
state court’s fact-finding process was adequate.” Hurles, 706 F.3d at 1030.

Accordingly, the California Supreme Court did not unreasonably apply the law or
unreasonably determine the facts under § 2254(d).
C.  Counsel’s Failure to Perform Competently due to Being Overworked

Petitioner next contends in Claim G that his counsel failed to devote sufficient time
to his case because they were carrying “overloaded schedules.” (Br. at 53-55; AP at 70.)
In support of this claim, Petitioner lists the cases handled by his trial counsel, John Barnett
and Otha Standifer, during the time that they were preparing for and trying Petitioner’s case.
(Id.)

However, Petitioner failed to provide any evidence, such as a declaration from either
counsel, demonstrating that counsel’s caseload prevented either of them from devoting the
time necessary to prepare and try Petitioner’s case. See, e.g., Gentry v. Sinclair, 705 F.3d
884,900 (9th Cir.) (rejecting allegations of deficiency for not investigating the petitioner’s
psychological condition where the petitioner did not present supporting declarations from
his counsel affirmatively showing that they failed to investigate this evidence), cert. denied,

_US._ ,82U.S.L.W.3181 (Oct. 7,2013). Consequently, Petitioner cannot show that

the California Supreme Court unreasonably applied the law or determined the facts in
violation of § 2254(d) in denying these allegations.
D. The California Supreme Court’s Application of the Wrong Prejudice

Standard

Finally, Petitioner argues that the California Supreme Court erred in resolving his

ineffective assistance claims, because it applied an incorrect constitutional standard for
assessing prejudice. (Br. at 73-75.) Specifically, Petitioner claims that the state court erred

by applying Lockhart v. Fretwell, 506 U.S. 364 (1993), in the same manner later found to
be unconstitutional in Williams v. Taylor, 529 U.S. 362 (2000). (Br. at 73-75.)
In Williams, the Supreme Court reasoned that, although the Strickland test provides
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adequate guidance for resolving nearly all ineffective assistance claims, “there are some
situations in which the overriding focus on fundamental fairness may affect the analysis.”

529U.S. at391. Forinstance, in Fretwell, “we concluded that, giving the overriding interest

in fundamental fairness, the likelihood of a different outcome attributable to an incorrect
interpretation of the law should be regarded as a potential ‘windfall’ to the defendant rather
than the legitimate ‘prejudice’ contemplated by our opinion in Strickland.” Williams, 529
U.S. at 392. In Fretwell, the death sentence the state had imposed on the defendant had been

based on an aggravating circumstance (i.e., murder for pecuniary gain) that duplicated an
element of the underlying felony (i.e., murder in the course of a robbery). Id. Shortly before
the trial, the circuit had held that such “double counting was impermissible, but Fretwell’s
lawyer failed to object to the use of the pecuniary gain aggravator. Id. However, the
authority holding that “double counting” was impermissible was overruled after Fretwell’s
trial. Id. Consequently, even though a trial judge probably would have sustained an
objection to the double counting, it had later became apparent that the state had a right to
rely on the disputed aggravating evidence. Id. Accordingly, because the ineffectiveness of
Fretwell’s counsel had not deprived him of any substantive or procedural right, the Supreme
Court found that Fretwell could not satisfy the “prejudice” prong of the Strickland test. Id.
at 392-93.

The Supreme Court in Williams explained that the Virginia Supreme Court erred in
holding that Fretwell supplanted the rule for determining prejudice set forth in Strickland.
529 U.S. at 391. In Fretwell, it was undisputed that the petitioner had a constitutionally-

protected right to provide the jury mitigating evidence that his trial counsel deficiently failed
to offer or discover. Id. at 393. However, the Virginia Supreme Court erred by requiring
a separate inquiry into fundamental fairness, based on its flawed reading of Fretwell, even
though the petitioner had been able to show his lawyer was ineffective and his
ineffectiveness probably affected the outcome of the proceeding. The Supreme Court
explained that the state supreme court unreasonably applied clearly established federal law
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inits denial of the ineffective assistance claim, because its decision “turned on its erroneous
view that a ‘mere’ difference in outcome is not sufficient to establish constitutionally
ineffective assistance of counsel.” 1d. at 397 (citations omitted). In addition, the state
supreme court’s prejudice determination unreasonably failed to evaluate the totality of
available mitigation evidence, and incorrectly viewed the determination of the trial judge,
who found prejudice, as resting on “the notion that a single item of omitted evidence, not
matter how trivial, would require a hearing.” Id. at 397-98.

Thus, under Williams, determining prejudice by looking at the outcome in the absence
of counsel’s deficiencies is usually consistent with reviewing the fundamental fairness of
the trial, except in the few situations where prejudice may be presumed or where, as in
Fretwell, counsel’s deficiency would operate as a “windfall” to a petitioner. Moreover, a
state court’s use of a prejudice standard, that includes reviewing whether counsel’s deficient
performance rendered the proceeding itself unfair and the result of the proceeding
“unreliable,” is not necessarily an unconstitutional prejudice formulation under Williams.
Indeed, this formulation derives from Strickland, where, in finding that “the defendant must
show that the deficient performance prejudiced the defense,” the Supreme Court further
explained that “[t]his requires showing that counsel’s errors were so serious was to deprive
the defendant of a fair trial, a trial whose result is unreliable.” 466 U.S. at 487. In addition,
the Supreme Court in Strickland explained that, “[a]n ineffective assistance claim asserts the
absence of one of the crucial assurances that the result of the proceeding is reliable, so
finality concerns are somewhat weaker and the appropriate standard of prejudice should be
somewhat lower. The result of a proceeding can be rendered unreliable, and hence the
proceeding itself unfair, even if the errors of counsel cannot be shown by a preponderance
of the evidence to have determined the outcome.” 466 U.S. at 694. See also Williams, 529
U.S. 392 n.17 (“[The prejudice component of the Strickland test] focuses on the question
whether counsel’s deficient performance renders the result of the trial unreliable or the
proceeding fundamentally unfair.”) (citing Strickland, 466 U.S. at 687) .
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Here, Petitioner cannot show that the California Supreme Court incorrectly applied
the prejudice standard in his case, as contemplated by Williams. Furthermore Petitioner’s
citations of California Supreme Court authority fail to show that the state high court was
applying Strickland in an unconstitutional manner. For instance, in In re Harris, 5 Cal. 4th
813, 833-34 (1993), the California Supreme Court granted the defendant’s habeas petition
regarding the trial court’s trying and sentencing him as a minor, rather than an adult, and
only discussed ineffective assistance of counsel in connection with an exception to the
Waltreus rule, without resolving any ineffective assistance claim in that case. In In re
Avena, 12 Cal. 4th 694, 721-22 & n.5 (1996), the California Supreme Court held that
considering prejudice under either formulation (i.e., whether the result of the proceeding
would have been different but for counsel’s errors or whether counsel’s errors rendered the
proceeding fundamentally unfair), the petitioner’s claims failed.

Similarly, in In re Hardy, 41 Cal. 4th 977, 1019 (2007), the California Supreme Court
cited Fretwell’s language, that “the question is ‘whether counsel’s deficient performance
renders the result of the trial unreliable or the proceeding fundamentally unfair.” Id. at 1019
(citations omitted). In finding no prejudice at the guilt phase, the California Supreme Court
correctly followed Strickland, reasoning that, because the petitioner would have been
convicted of the two first degree murders irrespective on his counsel’s unreasonable failure
to investigate and present evidence, he failed to demonstrate he would have obtained a more
favorable outcome at the guilt phase. Id. at 1030. However, it found prejudice at the
penalty phase based on its correct application of Strickland, stating that “we conclude that
there is a reasonable probability the jury, had it heard the evidence indicating Boyd and not
petitioner was most likely the person who actually killed the victims, would have voted for
a life sentence instead of the penalty of death.” Id. at 1032."

1 Petitioner’s other two pre-Williams cases likewise fail to demonstrate an incorrect application
of'the prejudice pron% See In re Visciotti, 14 Cal. 4th 325, 352 (1996) (finding that no prejudice occurred,
as “[it] is not probable that had this evidence been presented a more favorable result would have resulted
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In addition, in In re Valdez, 49 Cal. 4th 715, 729-38 (2010), the California Supreme
Court noted that, in determining prejudice under Strickland, there must be a “reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different,” and in determining such prejudice, the court must also look at whether
the “result of the trial [was] unreliable or the proceeding [was] fundamentally unfair.” Id.
(citations omitted). Generally, the California Supreme Court found that counsel’s
performance had not been deficient. Id. at 733 (finding that made a reasonable tactical
choice regarding the evidence at the guilt phase), and at 737 (finding that petitioner failed
to show his counsel did not adequately investigate and present mitigation evidence at the
penalty phase). As to the only respect that counsel’s performance had been deficient (i.e.,
counsel’s failure to thoroughly interview petitioner relative to the crime itself), the state
court found that the petitioner “failed to offer any evidence as to what [he] would have told
[trial counsel]” and, thus, failed to demonstrate prejudice. Id. at 737 n.8. Thus, the
California Supreme Court properly applied the Strickland prejudice standard it had cited in
finding that there was no evidence indicating that the result of the proceeding would have
been different. Id. Accordingly, Petitioner has not shown that the California Supreme Court
incorrectly applied the prejudice standard in his case, much less applied it in a way that
violated § 2254(d).

Accordingly, Petitioner has not shown a violation of § 2254(d) with respect to his
guilt phase ineffective assistance claims set forth in Claims G and L.

III. Prosecutorial Misconduct

In Claim H, Petitioner alleges that the State intentionally destroyed exculpatory and
mitigating evidence. Specifically, Petitioner contends that: (1) the State destroyed

material and exculpatory evidence by failing to excise and microscopically examine

at the penalty phase.”); In re Cudjo, 20 Cal. 4th 673, 700 (1999) (finding no prejudice, because the petitioner
had not demonstrated that “the trial would have resulted in an outcome more favorable to petitioner if
counsel had presented available evidence concerning the alleged culpability of Ubaldo Prokuda.”).

38

1-ER-173

Pet. App. B - 89




Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 174 of 257

Cﬂse 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 39 of 55 Page ID #:5731

W O 9 & v B W N

R R R
N R o

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

discolorations on Stevenson’s hands to determine if they were bruises caused in connection
with a struggle; and (2) the State failed to determine if Stevenson’s broken rifle had been
fired recently. (Br. at 83-104; AP at 73-77.)

At trial, Dr. Fukumoto testified that he had reviewed the photographs of Stevenson
and the transcribed autopsy performed by Dr. Bolduc, and confirmed that the standard
procedures had been followed. (R.T. at 1933.) Dr. Fukumoto concluded that the victim
died from a gunshot wound, with a bullet entering his left lung and heart. (R.T. at 1934.)
Dr. Fukumoto testified that he did not see any other injury or trauma sustained by the victim,
and he saw no evidence, in the transcript of the autopsy or the photographs, of defensive
wounds or any other wounds that would indicate a fight. (R.T. at 1943-44.)

On cross-examination, Dr. Fukumoto agreed that Dr. Bolduc had provided a cause of
death based on a police report, instead of his own examination, in another murder case.
(R.T. at 1952.) In addition, Dr. Fukumoto agreed that he would not be able to determine if
the victim had punched or grabbed another person, and any bruising of the hands would
occur rapidly. (R.T. at 1953-54.) Dr. Fukumoto agreed that the photographs showed that
Stevenson had darkening under his fingers at the base of the hand, the thumb, and at the

base of the index finger. (R.T. at 1956; see also Exs. 14, 15 (photographs of Stevenson’s
left and right hands at the autopsy).) However, these areas had not been excised in order to
determine whether they were in fact bruises and, if so, whether they had been sustained at
or near the time of death. (R.T. at 1957.) Dr. Fukumoto further agreed that, in addition to
the conclusion suggested by the prosecution that Stevenson was shot as he was running bent
over, it could have been possible that the victim was standing with the shooter on the
ground. (R.T. at 1959.)

In addition, Stan Slonina of the crime laboratory of the Orange County Sheriff’s
Department testified in connection with the examination of the .22 caliber Marlin rifle.
(R.T. at 2102-36.) Slonina testified that he found the rifle in parts along the hallway, and
it was not loaded. (R.T. at 2104-05.) After taking the rifle to the crime lab, the rifle was
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test-fired, and the results indicated no malfunctioning. (R.T.at2105.) Inaddition, Slonina
testified that the bullet that killed Stevenson had been fired from a different gun than the
Marlin rifle, and could have been fired from a .22 caliber long rifle Ruger revolver. (R.T.
at2113.)"

On direct appeal, the California Supreme Court denied Petitioner’s allegations on the
grounds that they were barred due to counsel’s failure to raise a contemporaneous objection.
Beeler, 9 Cal. 4th at 975. In addition, the California Supreme Court rejected the allegations

on their merits. Id. at 975-76. In rejecting Petitioner’s allegations regarding the alleged
failure of the State to examine the discolorations on the victim’s hands, the California

Supreme Court explained:

Even with the benefit of hindsi glht, we are not persuaded the evidence
would have had any meaningful exculpatory value. "If an examination had
revealed the victim’s hands were bruised during the burglary, such evidence
would not point necessarily to the conclusion he had’ struggled with
[Petitioner]. Moreover, even that conclusion would have aided [Petitioner]
onli{lmmlmally, ifat all. That the victim was struggling to protect himself or
his home does not itself ne%ate the finding that he was intentionally killed.
One could just as reasonably conclude to the contrary — that he was killed
because he was struggling. The lack of exculpatory value is also
demonstrated by defense counsel’s argument to the jury. Emphasizing various
aspects of the crime scene evidence 1n detail, counsel argued that the killing
was not intentional. Counsel did not refer, however, to the discolorations on
the victim’s hands and did not sufgest the victim had been bruised during the
alleged struggle. Even if viewed in the light most favorable to [Petitioner],
the best that can be said is that the evidence of bruising might have had some
minimal exculpatory value. That is not enough. The constitutional duty to
preserve evidence is “limited to evidence that might be expected to play a
s?énﬁcant role in the suspect’s defense.” (Trombetta, supra, 467 U.S. 479,
4 [81 L. Ed. 2d 413, 422] italics added, n, omitted).) We find to be
farfefched the notion that a &1111?1 would find anything si %m 1cantlly exculé)atory
in the fact, if it was a fact, thaf a resident was'shot while struggling to defend
himself and his home from a burglar. We therefore cannot conclude that the
police were aware during their 1nvestigation of any exculpatory value in
possible bruises on the victim’s hands.

12 Richard 8. Brown, a senior criminalist with the Orange County Sheriff-Coroner Department,
testified that he received the bullet which was recovered from the deceased and was admitted at trial as
Exhibit 86. (R.T. at 2137-38, 2146.) Slonina testified that a “Ruger Brand . . . single six, .22 long rifle
revolver” is “one of the types of guns, that the bullet in [Exhibit] 86 could have been fired from.” (R.T. at
2113))
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1| Id. at 977.
2 In denying Petitioner’s allegations regarding the test-firing of the rifle, the California
3 || Supreme Court explained:
4
5 .. ... Wereject this contention for several reasons, including [Petitioner’s]
failure to establish as a factual predicate that the testing he seeks was not done:
6 Stanley Slonina, employed as a firearms specialist in the Orange County
Sheriff’s crime laboratory, testified he recovered and examined the rifle at the
7 crime scene on the day of the killing. Defense counsel did not ask Slonina on
cross-examination if he checked the temperature of the rifle, smelled
8 ﬁunpowder, or conducted any other field examination to determine if the rifle
ad been recently fired. "Even if we assume, however, that no such
9 determination was made, [Petitioner] also fails to show the test-firing
Brecmded the further testing he claims should or could have been done.
10 erhaps most obvious by omission is [Petitioner’s] failure to establish the
existence of any subse?iuent laboratory test that would have shown whether the
11 rifle was fired on the day of the killing. [Petitioner] cannot fairly charge the
prosecution with precluding testing that may not have been possible.
12
Moreover, even if we assume to be true [Petitioner’s] factual premise
13 that the test-firing precluded further testing and that such testing would have
shown the rifle was fired the day of the killing, [Petitioner] has failed to show
14 the testing would have had any exculpatory value that would have reasonab?r
been appatent to the police. (See, e.g., Pedple v. Webb, supra, 6 Cal. 4th 49
15 518-20 [rejecting the defendant’s contention t%at police should have é)reserved
a revo,lverii.) .Evidence the rifle was fired the daiof the killing would not have
16 established it was fired by the victim- the key to [Petitioner’s] claim.
Moreover, we find most atténuated the notion that [Petitioner] could establish
17 a lack of intent bﬁ showing a strugglle, based on the fact that the victim might
have fired the rifle. As with the claim regarding the discolorations on the
18 victim’s hands, the victim’s struggle to protect himself or his home does not
itself negate the finding he was infentionally killed. Evidence that the rifle was
19 fired the day of the killing would not have Slayed a “significant role in the
suspect’s defense.” (Trombetta, supra, 467 U.S. 479, 488 [81 L. Ed. 2d 413,
20 422] italics added, fn. omitted.)
21 || Id. at 977-78.
22 In describing the duty of law enforcement to preserve evidence, the Supreme Court
23 || has explained that law enforcement does not have “an undifferentiated and absolute duty to
24 || retain and to preserve all material that might be of conceivable evidentiary significance in
25 || a particular prosecution.” Arizona v. Youngblood, 488 U.S. 51, 58 (1988). However, a
26 || defendant can show a due process violation if law enforcement fails to preserve evidence
27 || that “possess[es] an exculpatory value that was apparent before the evidence was destroyed
28 41
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and [is] of such a nature that the defendant would be unable to obtain comparable evidence
by other reasonable available means.” California v. Trombetta, 467 U.S. 479, 489 (1984).
Where the evidence is only potentially useful and not materially exculpatory, the party must
show bad faith in order to demonstrate a due process violation. Youngblood, 488 U.S. at
57-58; United States v. Del Toro-Barboza, 673 F.3d 1135, 1177 (9th Cir. 2012).

Here, as an initial matter, Petitioner has not shown cause and prejudice to excuse the

procedural bar based on counsel’s failure to make a contemporaneous objection. See Bonin
v. Calderon, 59 F.3d 815, 842-43 (9th Cir. 1995) (finding that failure to make a
contemporaneous objection constitutes a valid procedural bar); Coleman v. Thompson, 501
U.S. 722, 753 (1991) (finding that a petitioner must establish cause and prejudice to
overcome procedural default). Furthermore, Petitioner cannot show that the California
Supreme Court’s rejection of his claim on the merits was unreasonable.

First, with respect to the State’s alleged failure to excise and examine the
discolorations on Stevenson’s hands, Petitioner fails to set forth a colorable Trombetta
violation. As the California Supreme Court aptly explained, the exculpatory value of these
darkened areas on Stevenson’s hands, even assuming they were in fact bruises, could not
be established. That Stevenson may have struggled with Petitioner, and even perhaps
sustained bruises, does negate the other evidence indicating Stevenson was intentionally
killed as he attempted to flee by being shot in the back through the heart. Thus, as the
California Supreme Court reasoned, even if Petitioner could establish that Stevenson had
sustained bruises, it is “farfetched” that a jury “would find anything significantly
exculpatory in the fact . . . that a resident was shot while struggling to defend himself and
his home from a burglar.” Beeler, 9 Cal. 4th at 977. Seealso, e.g., United States v. Estrada,
453 F.3d 1208,1212-13 (9th Cir. 2006) (finding no Trombetta violation due to the sale of
a truck that had carried methamphetamine, because the truck itself was not apparently
exculpatory given that it would not necessarily show that the petitioner did not have

possession of the pseudoephedrine). Consequently, there is no basis in the record for

42

1-ER-177

Pet. App. B -93



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 178 of 257

Cgse 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 43 of 55 Page ID #:5735

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

concluding that law enforcement in this case was aware of the possible exculpatory value
of the bruises on Stevenson’s hands. Finally, although Petitioner attempts to allege “bad
faith” by pointing to the fact that Dr. Bolduc had performed an insufficient investigation in
another case (Reply at 60-61), such allegations fail to show bad faith in this case and, in any
event, are negated by Dr. Fukumoto’s testimony that he had independently reviewed
Stevenson’s autopsy report and photographs in reaching his own conclusions.” Landrigan,
550 U.S. at 474 (holding that no evidentiary hearing is required where the record refutes the
petitioner’s factual allegations). Thus, the California Supreme Court’s rejection of these
allegations was not an unreasonable application of the law or determination of facts.
Second, Petitioner’s allegations regarding the State’s handling of the rifle similarly
were reasonably rejected by the California Supreme Court. Petitioner contends that, by test-
firing the Marlin rifle, Slonina “eliminated the possibility that the rifle could be examined
and tested by the defense to see if it had been fired at or around the time of the homicide.”
(Br. at 90.) Petitioner further contends that if the rifle had been examined, it would have
shown that the rifle had in fact been fired close to the time of Stevenson’s death. (Id.)
Based on this evidence, Petitioner maintains that the jury could have reasonably inferred that
the rifle was fired by Stevenson while he was in the residence. (Id.) However, it is
undisputed that Slonina was not questioned as to whether he had checked the rifle to
determine whether it had been fired in the Stevenson house on the day Stevenson was shot.
Moreover, as the California Supreme Court explained, even if it were assumed that the rifle

had been shot on the day of the killing, there would still be no evidence that it was shot by

13 Petitioner’s reliance upon Miller v. Vasquez, 868 F.2d 1116, 1120 (9th Cir. 1989), in support
of this argument, is misplaced. In Miller, the petitioner had been charged with assault with a deadly weapon,
and law enforcement failed to collect the victim’s blood-stained jacket for testing or photograph the injuries
to the petitioner’s arm given that the petitioner claimed the victim dug her fingernails into his arms. Id. at
1120-21. There, the petitioner supported his bad faith allegation with evidence indicating that the judge at
the preliminary hearing found that the officer’s testimony that he forgot the jacket to lack credibility and
allegations showing that the officer had tried to dissuade witnesses from testifying by informing them of the

etitioner’s criminal history and indicating that their testimony would not exonerate him. Id. By contrast,
Eere, Petitioner points to no apparent exculpatory value of the items in dispute, and his allegations of bad
faith are unsupported. '
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Stevenson. Further, even if it had been shot by Stevenson, “[a] victim’s struggle to protect
himself or his home does not itself negate the finding he was intentionally killed.” Beeler,
9 Cal. 4th at 978. Thus, once again, Petitioner’s allegations regarding the apparent
exculpatory value of this evidence are unsupported by the record. Estrada, 453 F.3d at

1212-13. Finally, Petitioner points to no specific evidence in alleging bad faith in
connection with this claim, and the record fails to support such allegations. See James v.
Borg, 24 F.3d 20, 26 (9th Cir. 1999) (“Conclusory allegations which are not supported by
a statement of specific facts do not warrant habeas relief.”)

Accordingly, Petitioner cannot demonstrate a violation of § 2254(d) in connection
with Claim H.
IV. Admission of Autopsy Report

In Claim I, Petitioner contends that the trial court improperly admitted into evidence
the victim’s autopsy reports. (Br. at 104; AP at 77-80.) Specifically, Petitioner contends
that he was prejudiced by the incompetent performance of Dr. Bolduc, the coroner who
failed to examine the victim’s hands to determine if he had sustained recent bruises, and the
admission into evidence Dr. Bolduc’s autopsy report, because the prosecution did not call
him to testify even though he was available, thereby violating Petitioner’s constitutional
right to confront and cross-examine Dr. Bolduc at trial. (Id.)

At trial, the prosecution called Dr. Fukumoto, another pathologist who did not
participate in the autopsy, to testify as to the autopsy and its conclusions. The prosecution
explained that Dr. Bolduc had left his medical practice under unfavorable conditions
concerning an unrelated case. Despite Petitioner’s objection, the autopsy report was
admitted into evidence under California Evidence Code § 1271, the business records
exception to California’s hearsay rule. (R.T. at 2198-99.)

Petitioner attacked this decision on four grounds in his direct appeal: (1) the
prosecution failed to establish the autopsy report’s trustworthiness; (2) Dr. Bolduc was not
unavailable and should have been required to testify; (3) admission of the report into
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1| evidence without an opportunity for Petitioner to cross-examine Dr. Bolduc violated
2 || Petitioner’s constitutional right of confrontation; and (4) the report contained inadmissible
3 || medical opinion. Beeler, 9 Cal. 4th at 978.
4 The California Supreme Court rejected all four grounds, and found that the autopsy
5 || report was properly admitted as a business record under California Evidence Code § 1271.
6 || Id. Specifically, the California Supreme Court stated:
7
. [Petitioner] contends admission of the rﬁport was error because it “was
8 remised on the puzzling conclusion that Dr. Bolduc was unavailable.”
fPetltloner does not clearly explain the point of this assertion, but he seems
9 o, contend that because the report was not sufficiently trustworthy to be
admitted under Evidence Code section 1271 his constitutional right of
10 confrontation entitled him to cross-examine Dr. Bolduc reﬁardmg the report.
(Evidence Code section 1271 itself states no requirement that the person who
11 prepared the business record testlf)i(rel%ardmf its coptents.g We rejected a
similar contention in People v. Clark (1992) 3°Cal. 4" 41, 158 [10 Cal. Rptr,
12 2d 554,833 P.2d 561 !, in which the physician who conducted an autopsy and
p_rthared the report died before being called to testify about his report. A
13 different physician was permitted, as 1n the present case, to testify about the
report over the defendant’s objection. We explained that the report was
14 proPerly admitted into evidence as an official record under Evidence Code
section” 1280. Thus, “The contents of Dr. Carpenter’s [the examining
15 hyswlan’sl] report were admitted under a ‘firmly rooted’ exception to the
earsay rule that carries sufficient indicia of reliability to satisfy the
16 requirements of the confrontation clause.” (3 Cal. 4th at’p. 159; se€ also
People v. Demes (1963) 220 Cal. App. 2d 423, 442 [33 Cap. Rptr. no
17 error in allowing physician other than the examlmnF coroner to_testif
res%ardmf autopsy report]; People v. Wardlow (1981) 118 Cal. App. 3d 375,
18 388 [173 Cal. Rptr. 500] [same].)
19 The same princi]glc; obtains in the present case even though the report
was admitted under Evidence Code section 1271, the business records
20 exception to the hearsay rule, rather than under Evidence Code section 1280
the official records exception. “[T]lhe cases require the same showing o
21 trustworthiness in regard to an official record as is required under the business
records exception . . . . Section 1280 constitutes the law declared in these
22 cases by explicitly req7u1r1n the same_showing of trustworthiness that is
required in Section 1271.” %Cal. Law Revision Com. com., Deering Ann.
23 Evid, Code (1965 e,d.f 1280, p. 438 [citations letjcecfij.) In light of our
conclusion that the trial court was within its discretion in finding Dr. Bolduc’s
24 ric)pqrg sufﬁcnentlﬁ reliable to be admitted under Evidence Code section 1271,
[Petitioner’s] right of confrontation was not violated.
25
. .. Dr. Bolduc’s conclusion regarding the cause of death — a bullet
26 wound to the heart - was based on his direct observation and is no different in
kind from a diagnosis of a broken femur, the example noted in Terrell of an
27 observed fact. Indeed, all of Dr. Bolduc’s relevant conclusions are of this
28
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type. He concluded in his report that: (1) “There is an entrance gunshot
wound of the posterior left chest [i.e., the back] . . .. (2) “This is a distant
gunshot wound entrance . . ... The wound is free of gunpowder, burns or
strlpp,lmfg.” (3) The shot pierced the heart. (4) “The direction of the [bullet]
track is forwards, up 45 de%rees and left to right 10 degrees.” None of these
conclusions, including thaf regarding the cause of death, was inadmissible
under Evidence Code section 1271.

... We note People v. Williams (1959) 174 Cal. App. 2d 364 [345 P.2d
47], a murder case in which, as in the present case, a physician testified
regarding the contents of an autopsy conducted b&/ another physician. The
court observed, “[t]he sole and only purpose served by the records in the trial
was to establish the cause of death.” Appellant certainly was not prejudiced by
this testimony because neither at trial nor here, does he'seriously challenge the
fact that the life of the deceased was terminated by a gunshot wound.” (Id. At
p. 391.) Likewise here, Dr. Bolduc’s conclusion that the victim died from a
ﬁunshot wound to the heart is not disputed. Nor does [Petitioner] dispute Dr.
olduc’s conclusion that the, victim was shot in_the back.” Similarly,
criminalist Richard Brown testified 1nde3)end<;ntly of the autopsy report that
the distance from the gun muzzle to the victim was at least two feet.
Admission of these conclusions was not prejudicial to [Petitioner].

Beeler, 9 Cal. 4th at 979-980.

When the State seeks to offer a declarant’s out-of-court statement into evidence
against the accused, the Confrontation Clause requires that the prosecutor either produce
the declarant or demonstrate his unavailability. Ohio v. Roberts, 448 U.S. 56, 65-66, 100
S.Ct.2531,2539(1981). InRoberts, the Supreme Court explained that the Confrontation
Clause did not, however, bar the admission of certain well-established hearsay exceptions,
such as the business records exception. Id. at 66 & n. 8 (citing Comment, 30 La. L. Rev.
651, 668 (1970) (stating that business and public records exceptions “would seem to be
among the safest of the hearsay exceptions”).); see also United States v. Miller, 830 F.2d
1073, 1077 (9th Cir. 1987) (finding that “the admission of business records is a firmly-
rooted exception to the hearsay rule” and “[did] not offend the Confrontation Clause.”)

(citations omitted).
Here, the parties agree that Roberts governs Petitioner’s Confrontation Clause

challenge. (Opp. at 48; Reply at 63, 65.) Petitioner further concedes that Supreme Court
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authority subsequent to Roberts does not apply retroactively to this claim.'"* (Br. at 108 at
n.29.) As the California Supreme Court explained, the trial court properly found that the
autopsy report was a “business record” under California law . See Estelle v. McGuire, 502

U.S. 62, 70 (1991) (holding that state evidentiary rulings are not cognizable in a federal
habeas proceeding unless the admission of the evidence violated the petitioner’s due
process right). Consequently, under Roberts, Petitioner’s Confrontation Clause challenge
fails, as the autopsy report fell within a firmly-rooted exception to the hearsay rule, which
was exempted from Confrontation Clause violations under the clearly established law at
the time of Petitioner’s conviction. Thus, Respondent did not need to show that Dr. Bolduc
was “unavailable” for the autopsy report to be admitted into evidence based on the
testimony of Dr. Fukumoto. See Meras, 676 F.3d at 1188 (finding that the state court’s
decision that a lab report’s introduction into evidence through the testimony of the author’s
supervisor did not violate Confrontation Clause was not an unreasonable application of
clearly established law at the time of the state court’s decision). The California Supreme
Court’s decision that Petitioner’s “right of confrontation was not violated” by the
introduction of the autopsy report was therefore not contrary to clearly established federal
law at the time of Petitioner’s trial nor an unreasonable determination of facts.
Moreover, Petitioner’s argument that he was prejudiced by the coroner’s failure to
adequately investigate the discolorations on the victim’s hands and unidentified fiber’s on
the victim’s clothes, which could have shown a struggle, is unavailing. Given the evidence
at trial showed that the gun was fired two or more feet from the victim’s back and the bullet
pierced the victim’s heart, the jury likely would have rejected any further evidence in

1 To the extent that Roberts was abrogated by Crawford v. Washington, 541 U.S. 36 (2004),
Crawford does not control here as it was not the clearly established law at the time of Petitioner’s trial.
See also Meras v. Sisto, 676 F.3d 1184, 1188-89 (9th Cir. 2012) (holding that the state court’s decision that
forensic lab report was not testimonial and properly admitted as a business record was not an unreasonable
application otp clea{)l\?' established law based on pre-Crawford authon'?/ at the time of the state court’s
dgcision); see also Whorton v. Bockting, 549 U.S. 406, 421 (2007) (holding that Crawford does not apply
retroactively on collateral review).
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support of Petitioner’s self-defense theory. See also Whelchel v. Washington, 232 F.3d
1197, 1205 (9th Cir. 2000) (“A Confrontation Clause violation is subject to harmless error
analysis.”) (citation omitted). Regardless, any challenge that the autopsy report contained
inadmissible opinion evidence as to the cause of death was waived for the failure to object
on this ground at trial, and Petitioner has not shown cause and prejudice to overcome that
procedural bar. Bonin, 59 F.3d at 842-43; Coleman, 501 U.S. at 753.

Accordingly, because the California Supreme Court did not unreasonably apply

clearly established law or unreasonably determine the facts in denying this claim, Petitioner
cannot satisfy § 2254(d) as to Claim I.
V. Competence

In Claim K, Petitioner alleges that his constitutional rights were violated because he
was incompetent to stand trial, assist his attorneys, waive his constitutional rights to a
speedy trial and a trial on his convictions, and be executed. (Br. at 123-56; AP at 90-108.)
In addition, Petitioner alleges in connection with this claim that his trial counsel were
ineffective for failing to seek a competency determination in the trial court, and the trial
court erred in failing to initiate a competence hearing under California Penal Code § 1368.
(Id.) Thus, in this claim, Petitioner alleges: a substantive competence claim; an ineffective
assistance claim; and a procedural competence claim based on the trial court’s failure to
conduct a competence hearing in accordance with California law. (Br. at 124-25.)

Petitioner contends that he set forth this claim initially in his second state habeas
petition. (Br. at 125, citing Lodgement 12 (Second State Petition, October 10, 1997).) The
California Supreme Court denied this claim summarily on the merits, except as to the
allegations that Petitioner is incompetent to be executed, which it denied as premature
because no execution date had been set. (L.odgement 19 (California Supreme Court Order,
November 10,2004).) In addition, the California Supreme Court found that the allegations
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that the trial court violated Riggins v. Nevada, 504 U.S. 127 (1992)" were procedurally
barred as untimely and for failure to raise them in the trial court, and the allegations that
the trial court failed to conduct a competence hearing were procedurally barred because the
allegations could have been but were not raised on appeal.'® (Id.)

In support of his incompetence claim, Petitioner cites various evidence indicating a
history of mental impairments. (Br. at 126 (citing Ex. 16 (Lorna Beeler (Petitioner’s
stepmother) Decl., stating that Petitioner’s mother was an alcoholic who left her husband
and family and Petitioner’s father was abusive); Ex. 17 (Robert Lippold, M.A. Decl.,
stating that he performed a psychological evaluation in 1964 on Petitioner’s stepmother and
concluded that she suffered from psychotic episodes, lacked control over her emotions
when she lost her temper, and treated her stepchildren cruelly); Ex. 18 (Lorna Beeler’s
industrial school records).)

In addition, Petitioner points to various medical records, which indicate that
Petitioner was taking psychotropic medication at the time of trial. (Ex. 20 (142 pages of
medical records from the Orange County Jail from the 1980s indicating that Petitioner was
getting medication, including Elavil, for his psychiatric symptoms and would engage in
self-destructive behavior, such as pulling out his toenails and banging his head, due to his

depression and anxiety)'’.) Petitioner also relies upon the declarations provided by various

15 In Riggins, the Supreme Court held that it was error to order the defendant to be administered
anti-psychotic drugs ﬁuring his tr1al, notwithstanding his objection, without making findings that there were
no less intrusive alternatives, the medication was medically appropriate, and it was essential for the
defendant’s safety or the safety of others. 504 U.S. at 135.

16 Respondent contends that the California Supreme Court denied this claim on the merits on
direct review. (Opp. at 52 (citing Beeler, 9 Cal. 4th at 1001-10).) However, a review of that decision shows
that the California u;})lreme Court addressed Petitioner’s alleged brain damage and neurological deficits on
direct review, but not his alleged competence claims. In addition, the Court notes that Respondent’s Dixon
bar challenge was rejected in its January 5, 2011 Order.

17 Although Petitioner contends that “voices” told him to tear out his toenails (Br. at 127), the
rison records indicate that Petitioner reported wanting to tear out his toenails as a self-destructive behavior
grou%ht on by his anxiety and depression (Ex. 20, p. 444 (March 7, 1989 record indicating that Petitioner

“has been feeling anxious and may go back to his acting out of pulling his toenails”), p. 519 (March 6, 1989
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medical professionals discussed in connection with Claim L. (Ex. 21 (Wells Decl.,
recommending a neurological evaluation); Ex. 23 (Walker Decl., stating that Petitioner
suffered from memory lapses and black-outs and advising a neurological evaluation); Ex.
36 (Buchsbaum Decl.); Ex. 35 (Dr. Starr Decl.); Ex. 38 (Dr. Pincus Decl.).)

Petitioner further relies upon declarations from fellow inmates regarding his
symptoms and ability to assist his counsel. (Ex. 25 (Robert Paduano Decl., stating that “it
seemed that [Petitioner] understood very little of what went on at his trial,” and he found

Petitioner to be “a mentally deficient, confused individual” who “had a habit of blanking

W 0 9 o U o W N

out”); Ex. 26 (Thomas Maniscalco Decl., stating that Petitioner shared characteristics with
10 || “mentally retarded or disabled” people and “could not have been able to assist his
11 || attorneys”); and Ex. 27 (Daniel Duffy Decl., stating that Petitioner “was severely mentally
12 || impaired” and had memory lapses, and he did “not think Petitioner was able to comprehend
13 | many of the proceedings at his trial.”).) In addition, Petitioner relies upon the declarations
14 || of several jurors regarding their observations of him during trial. (Ex. 28 (Lois Lyon Decl.,
15 || stating that Petitioner seldom spoke with his attorneys): Ex. 29 (Catherine Alsup Decl.,
16 || stating that Petitioner did not testify or participate much in the proceedings); Ex. 30 (Harold
17 || Walker Decl., stating that Petitioner sat like a “lump” during the proceedings and
18 || sometimes whispered to his attorney, but not much).)

19 As the Supreme Court has explained, due process requires that a trial court conduct
20 || ahearing ona defendant’s competence to stand trial when confronted with evidence raising
21 || a bona fide doubt as to the defendant’s competence. See Pate v. Robinson, 383 U.S. 375,
22 || 386-88 (1966). A “bona fide doubt” exists if there is substantial evidence of incompetence,
23 || or substantial evidence that the defendant lacks the capacity to consult with his attorneys
24 || with a reasonable degree of understanding and understand the proceedings against him.
25 || Williams v. Woodford, 384 F.3d 567, 604 (9th Cir. 2004). Factors relevant to this

26

inmate medical message slip stating: “I have been experiencing alternating apprehension and depression.

27101 get to a point that I want to pull my toenails out.”).

28
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determination include “evidence of a defendant’s irrational behavior, his demeanor at trial,
and any prior medical opinion on competence to stand trial.” Drope v. Missouri, 420 U.S.
162, 180 (1975). Other evidence includes the observations provided by trial counsel.

Medina v. California, 505 U.S. 437, 450 (1992) (“[D]efense counsel will often have the
best-informed view of the defendant’s ability to participate in his defense.”); but see
Hernandez v. Ylst, 930 F.2d 714, 718 (9th Cir. 1991) (“[ T]he opinion of counsel certainly

is not determinative.”).

In assessing a substantive due process claim based on a defendant’s incompetence,
the Supreme Court has explained that the test of a defendant’s competency to stand trial is
whether the defendant “has sufficient present ability to consult with his lawyer with

reasonable degree of rational understanding and whether he has a rational as well as factual

understanding of the proceedings against him.” Dusky v. United States, 362 U.S. 402
(1960). “It has long been accepted that a person whose mental condition is such that he
lacks the capacity to understand the nature and object of the proceedings against him, to
consult with counsel, and to assist in preparing his defense may not be subjected to trial.”
Drope, 420 U.S. at 171.

Here, Petitioner fails to demonstrate a violation of § 2254(d) in connection with the
California Supreme Court’s rejection of his allegations that he was actually incompetent
during his trial. As detailed above in connection with Claim L, counsel presented much
evidence, including the testimony of Dr. Walker, suggesting that Petitioner was
experiencing black-outs and had an imperfect memory. However, neither Dr. Walker nor
any of the other physicians who evaluated Petitioner at the time of trial indicated that
Petitioner was unable to assist his attorneys during trial or understand the proceedings
against him. (See Exs. 21, 23, 35, 36; R.T. at 2298-3073.) Cf. Pate, 383 U.S. at 383
(noting that all four of the defense witnesses expressed an opinion that the defendant was
insane). Moreover, the evidence presented by the prosecution suggesting that Petitioner

was fully aware of the events of the murder supported the conclusion that Petitioner had
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the capacity to assist his attorneys and understand the proceedings against him. Thus,
because Petitioner cannot demonstrate that there is “no possibility that fairminded jurists
could disagree that the state court’s decision [rejecting these allegations] conflicts with
[Supreme Court] precedents,” he cannot obtain habeas relief on these allegations. Richter,
131 S. Ct. at 786.

Furthermore, Petitioner cannot show that the California Supreme Court’s decision
rejecting his claim that the trial court violated his due process rights by not conducting a
competence hearing under California Penal Code § 1368 was objectively unreasonable.
The trial court had before it no expert evidence demonstrating that Petitioner was

incompetent. In addition, Petitioner points to no odd or unusual behavior during the trial

that would have required the trial court to conduct such a hearing. See, e.g., Davis v.
Woodford, 384 F.3d 628, 645 (9th Cir. 2004) (holding that, although the defendant “acted
in ways that were detrimental to his case,” the trial judge lacked substantial evidence of the
defendant’s incompetence that would necessitate a hearing). Even the observations of the
jurors indicate that Petitioner did not act out or behave in a bizarre fashion, and suggest that
Petitioner had at least some communication with his counsel. (Exs. 28-30.) Cf. Maxwell
v. Roe, 606 F.3d 561, 569 (9th Cir. 2010) (finding that the record indicated that a
competence hearing was necessitated, where the defendant was unable to verbally or
physically control himselfin the courtroom; exhibited increasingly paranoid and psychotic
behavior that impaired his communication with defense counsel and reasoning regarding
his defense; attempted suicide in th midst of trial; and spent a substantial portion of trial
involuntarily committed to a hospital psychiatric ward as a danger to others, himself, or
gravely disabled); Torres v. Prunty, 223 F.3d 1103, 1109-10 (9th Cir. 2000) (holding that
“defendant’s unusual and self-defeating behavior in the courtroom suggested that an
inquiry into competence was required.”). Given this evidence, the fact that Petitioner was
receiving psychotropic medication did not require the trial judge to conduct a competence
hearing. See Fallada v. Dugger, 819 F.2d 1564, 1569 (11th Cir. 1987) (holding that there
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was no error in failing to conduct a hearing as to the defendant’s competence, even though
he was taking anti-psychotic medication during trial, where three doctors found the
defendant to be competent, the defendant’s demeanor was not unusual and he appeared
communicative with counsel).

As explained in connection with Claim L regarding Petitioner’s allegations that
counsel was ineffective for failing to investigate and present evidence of his OBD and other
mental illnesses, Petitioner’s allegations that counsel was ineffective for failing to
investigate his lack of competence similarly are without merit. Counsel diligently
investigated and sought to obtain evidence regarding Petitioner’s brain damage, although
the trial court ultimately denied any further continuance to obtain additional information
supporting that theory. (R.T. at 3305.) In addition, counsel had Petitioner evaluated by
several psychologists and neurologists, and no expert who examined Petitioner at the time
of trial found that he was incompetent. Counsel further investigated Petitioner’s family
background, and presented his family members to testify as to his upbringing and the abuse
he suffered. See Beeler, 9 Cal. 4th at 970 (“Members of defendant’s family, former
neighbors, a psychologist, and a psychiatrist among others, testified that he was subjected

for years to extreme psychological, physical, verbal, and sexual abuse by his stepmother.”).
Thus, given all of the efforts by Petitioner’s counsel to investigate and present evidence
regarding Petitioner’s mental illness, lack of awareness during his crimes, and brain
damage and cognitive deficits, Petitioner’s argument that his counsel should have done
more to investigate and present evidence of his incompetence is unavailing. See also
Davis, 384 F.3d at 644, 647 (finding that, because the petitioner failed to show that he was
in fact incompetent and the trial court erred by not conducting a competency hearing, his
corresponding ineffective assistance of counsel claim also failed). Consequently, Petitioner
cannot overcome the standard of “double deference” to show that the California Supreme
Court unreasonably rejected his allegations that counsel failed to investigate his potential

lack of competence.
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Accordingly, the California Supreme Court’s rejection of these allegations in Claim
K was not an unreasonable application of the law or determination of the facts in violation
of § 2254(d).

CONCLUSION

For the foregoing reasons, because Petitioner cannot show that the California
Supréme Court violated § 2254(d) in rejecting Petitioner’s allegations that: (1) counsel was
ineffective for failing to investigate and present additional evidence to support the defense
theory and further challenge the prosecution’s evidence, as set forth in Claim G; (2) the
prosecution mishandled exculpatory or mitigating evidence because the pathologist failed
during the autopsy to excise and microscopically examine discolorations in the victim’s
hands to determine whether they were bruises, and the rifle that was found in the victim’s
home was not tested to determine if it had been fired recently before it was test-fired, as set
forth in Claim H; (3) the admission into evidence of the victim’s autopsy report and a
different pathologist testifying at trial violated Petitioner’s right to confrontation, as set
forth in Claim I; (4) Petitioner was mentally incompetent to stand trial, the trial court
should have conducted a competence hearing, and counsel was ineffective for failing to
raise the issue of Petitioner’s competence to the trial court, as set forth in Claim K; and (5)
counsel was ineffective for failing to investigate and present a mental state defense that
Petitioner had OBD and other illnesses which prevented him from forming an intent to kill,
as set forth in Claim L, these claims are DENIED and Petitioner’s request for an evidentiary
hearing and/or discovery on them is DENIED.

Petitioner shall submit his Opening Brief regarding the final merits of the remaining
guilt phase claims within 60 days of the entry of this Order; Respondent shall file his
I
I
I
I
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Opposition 45 days within the filing of Petitioner’s Opening Brief; and Petitioner’s Reply,
if any, shall be filed within 30 days following the filing of Respondent’s Opposition.

IT IS SO ORDERED.

Dated: /Q&M,?, I, 2019

o M

United States District Judge
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RODNEY GENE BEELER,
Case No. CV 96-0606 GW
Petitioner, DEATH PENALTY CASE
V. S T
RON DAVIS, Warden, JUDGMENT

California State Prison at
San Quentin,

Respondent.

Pursuant to the Order Re: Petitioner’s Briefs Addressing Application of 28 U.S.C.
§ 2254(d) to Remaining Guilt and Penalty Phase Claims,

ITISHEREBY ORDERED AND ADJUDGED that the Amended Petition is denied
with prejudice and judgment is entered in favor of Respondent and against Petitioner.

The Clerk is ordered to enter this judgment.

IT IS SO ORDERED.

Dated: : /)qm&“ /[ 26 00

%1 . 74 %Mﬂ

: RGE W
United States District Judge
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FILED

NOV 1 0 2004

S065016 Frederick K. Chirich
IN THE SUPREME COURT OF CALIFORNFAY

En Banc

In re RODNEY GENE BEELER on Habeas Corpus

The petition for writ of habeas corpus, filed October 10, 1997, is denied on the
merits, except as to the part of Claim C that asserts petitioner is inconipetent to be
executed.

The following claims are procedurally barred because they are untimely (/n re
Clark (1993) 5 Cal.4th 750, 797-798) and because petitioner failed to raise them in the
trial court (In re Seaton (2004) 34 Cal.4th 193, 197): claims C (to the extent it asserts
that the trial court violated Riggins v. Nevada (1992) 504 U.S. 127) and D (except to the
extent it asserts that petitioner was not advised of his constitutional rights before pleading
guilty in 1971 and 1974).

Claim F (to the extent it challenges the trial court’s failure to dismiss Juror
Macoskey) is procedurally barred because it was raised and rejected on appeal (In re
Waltreus (1965) 62 Cal.2d 218, 225; In re Harris (1993) 5 Cal.4th 813, 829-841) and is
untimely.

Claim C (to the extent it asserts the trial court erred in failing to institute
proceedings under Penal Code section 1367 et seq.) is procedurally barred because it
could have been, but was not, raised on appeal (In re Dixorn (1953) 41 Cal.2d 756, 759)
and is untimely.

The following claims are procedurally barred as untimely: Clainis D (to the
extent it asserts that petitioner was not advised of his constitutional rights before pleading
guilty in 1971 and 1974), E, F, and I.

Claim C (to the extent it asserts that petitioner is incompetent to be executed) is
denied as premature because no execution date has been set.

Claim L is denied for failure to allege sufficient facts. (In re Swain (1949) 34
Cal.2d 300, 304; In re Robbins (1998) 18 Cal.4th 770, 810.)

Brown, J. would deny the petition solely on the merits.

Kennard, J. and Chin, J. would issue an order to show cause on the grounds
alleged in Claims F.5.a. and F.5.b. of Petitioner’s Reply to Respondent’s Informal
Response to the Petition for Writ of Habeas Corpus filed December 23, 1998.

GEORGE,
Chief Justice

1-ER-192
Pet. App. D - 108
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i

DECLARATION OF LORNA TERI JENKINS

I, Lorna Teri Jenkins, declare the following:

1. Iam Rodney Beeler’s step-mother and ex-wife of his father William “Bill”
Beeler. Bill and [ were married from 1962-1975, although we separated in 1973. We lived
primarily in Salt Lake City, Utah,

2. WhenBill and [ were martied. we both had children from previous marriages. |
had my two girls, Shawna and Rebecka who were 6 _and i , respectively and he had Beverly,
Tommy .and‘ Rodney, who were 15, 12 and 10, respectively. Bill worked as a truck driver most
of the time so he was away from home for long periods of time. [ was almost solely responsﬂ)le
for the five children.

3. It was very difficult for me to take care of Bill’s children. Especially Rodney
seemed like he had been emotionally and physically traumatized from living with his mother,
Lilian Morris, who had neglected and abused him. Liliaﬁ was known to be very promiscuous
and often took her children, particularly Rodney, on her sexual escapades. She also drank
heavily and was knbwn by many to have a problem with alcohol. In fact, during the day she
worked as a waitress and it was commonly known that she filled a large malt container with hard
alcohol and drank it throughout the day. Bill told me that she drank heavily during her
pregnancy with Rodney and continued to drink as he was growing up. Rodriev had been an
unwanted pregnancy so neither Lilian nor Bill were happy about Rodney’s birth.

4. Lilian was also physically abusive. Lilian’s sister told me that once when

Rodney’s brother Tommy was a toddler, he got into some preserves that Lilian was dooling on

0089 EXHIBIT 16
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the floor. Instead of recogﬁizing that she should not have left them on the floor and expected her - /'!/
toddler not to get into them, she whipped him. She had a bad temper. Suddenly, one day in
1961, Lilian walked out of the house and left Bill and her children for another man. She
abandoned her children, which left emotional scars on all of them, especially Rodney.

5. Even Bill was unfortunately very abusive towards Rodney. He hardly paid any
attention to him and became irritated with him very easily. I remember once Rodney did
something that annoyed Bill, so Bill twisted his arm and accidently broke it. For some reason,
he showed more affection for my daughters thén he did 'to his own young son.

6. Rodney was the sweetest boy imaginable. He had this little round face that
looked like the moon and freckles covering his nose and cheeks. When he smiled his grin went
from ear to ear and his big buck teeth emerged. Unfortunately, he was a very vulnerable little
boy. He was a smali boy who was not very coordinated and had troublg learning the basics at

" school.

7. Most likely because he had been so neglected, Rodney was despeiate,for affection
and attention. Sadly, because he was so desperate he did not discriminate between good
attention aﬁd b_ad attention. For example, he loved making people happy. He would do anything
to please people. He used to go around to the neighbors asking them if he could do anything for
them: _take ﬂleir trash out, mow the lawn or rake leaves. He did not even expect to gét paid, he |
just wanted to make them happy. He particularly got along well with older people and he loved
to help them and talk to them.

8. FOn the other hand, it was this desperation for attention, that I believe led him to

do silly things that got him into trouble. Rodney wanted to make friends so badly, that he would

2
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P2y

go along and do things that they wanted; including taking things to please his supposed friends.
Unfortunately, Rodney did not really have any true friends.

| 9. Rodney was so desperate to please that he often took blame for things he had nbt
done. [ remember one particular time the neighbor had been complaining that our kitty litter had
been dumped in his yard. Since Rodney was responsible for the kitty litter, | assumed it was
him. I punished him and he accepted the blame quietly. This happened repwtedly, but théh on;e'
day [ caught his brother dumping 1t. | was shocked and asked Tom why he had let his brother
take the blame for his actions. [ was even more shocked and sa;idened however, that Rddncy
had accepted the blame for his brother’s mischief.

10. [ képt very close watch over my children. They were not allowed to go on
vacations without me and [ did not let them stay away for me for long periods of time. 1 did not
want anyone to hurt them, especially in the ways that I had been hurt as a child. [ had a very
difficult and unloving childhood. My mother and father divorced when I was Qery young. My
mother, an immigrant from Sweden, must have feit very overwhelmed because she gave us up to
the Department of Family Services. i remember standing there while she told the official that
she did not care what happened to us, she just did not want us and she did not want our father to
have us. This is a very painful memory for me. [ was subsequently placed in a series of foster
homes. - Growing up in a foster home was very difficult for me, espgcial ly since [ experienced
many terribie things, including emotional and physical abuse. In one of the foster placements, I
was molested which was a particularly devastating experience for me and ended up affecting me
greatly. 1 have had to struggle through my life to understand why these thing sh happe’néd’ to me

és achild At times it has been very hard.
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4y
11 Rodney particularly needed a great deal of supervision. I remember once when
Rodney was about ten he called me from home and told me he wanted to make some cookies. |
told him where the recipe was so he could start making them. When [ came home everything
was a mess. He had apparently misunderstood the instructions. When it said %: cup, he had put
1 cup and then 2 cups and when it said 1/4 tablespoon, he had put 1 tablespoon and4
tablespoons. Poor Rodney, had problems undefstanding simple concepts sﬁch as fractions and
measurements.

12. Bill was an absent father and husband, basically leaving all the children to my
care. Taking care of five children, all with so many demands, was exhausting and |
overwhelming. Rodney also had special needs that took up all of my time. - He seemed hyper
and always running around and getting into things. | tried to discipline him in the best I knew
how, such as making him stay in the corner for hours to think about what he done. He needed
constant hélp and was always demanding extra attention. 1 needed to conserve my energy for all -
the children. Rodney also had trouble in school and learning everything like normal children do.
With no help from Bill, I was stretched thiﬁ. [ was desperate afier trying everything I knew that
could help Rodney, and finally got to the point where I realized he needed some outside help.

13. [n 1964, when Rodney was 12, I felt that I could not help him any longer so he
was placed in an institution. I thought maybe the structure and treatment would help Rodney. 1
agreed to undergo psychological evaluation so that the mental health staff could decide fhe best
way to help Rodney. 1 urged Bill and Lilian to undergo evaluation as well, but they refused. -
The psychiatrist told me that Rodney was being pulled in two directions, between us and Lilian.

Lilian often called and harassed us and Rodney. Instead of trying to make things easier on him,
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JH A
legs than
she agitated him by insulting Bill aWe. Rodnéy ended up spendingjtwo years at the
institution. %en-hnmﬂ-eleased;u\?realized that Lilian would not give up, so for Rodney’s
sake we decided to let him live with her for a year to see if he got better. As soon as he moved
there, she threw away all of his medications from the hospital that I thought had helped him a.
great deal. The following year after he arrived, she placed him in an another institution. [t was
apparent to me that she had only wanted him because he was with us, but when he did return to
her, she realized he was more responsibility than she wanted. Rodney spent the next several
years in institutions.

14, 'When Rodney got married, I had hoped he could established a happy life. I think,
however, the pressures of having a wife and two children with medical problems was
o;/érwhelming for him. Rodney had never been equipped to handle a fot of responsibility and
pressure. He was very fragile and needed a lot of care, probably in a hospital setting.

15. I was devastated to learn that Rodney was charged with a capital offense. | knew
that Rodney coiild not hurt anyone or anything intentionally. He is the gentlest person I have
i
I
/"
/"
il
/i
/"

/"
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I
ever known. Unfortunately, at the time I was suffering from the death of my current husband
and was consumed with grief. I was so saddened I drank quite a bit to forget my sorrows.
16. If T had not been suffering such a personal tragedy at the time, | would have tried
as best I could to assist in his defense at trial. Rodney had been through a difficult life, and I do
not believe he deserves the death penaity.
I declare under penalty of perjury under the laws of the United States and the State of .

California that the foregoing is true and correct.

Signed the EofDecember, 1998

Cfcimrsmnsﬁms
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I, Robert A. Lippold, declare the following:

1. I was a clinical psychologist licensed to practice in
the State of Utah beginning in 1962. I performed a psychological
evaluation of Lorna Beeler, the step-mother of Rodney Gene
Beeler, on April 22, 1964.

2. I received a masters degree in psychology from the
University of Utah in 1960. I completed my graduate work in
clinical psychology, but did not receive my Ph.D. because I did
not complete my language requirement. Following my graduation, I
wés a resident at the Utah State Hospital in Provo, Utahﬂfor_
about one year. I>began working as a clinical psychoiogist’at
the Utah Psychological Center in Salt Lake City, Utah around
1960. The Utah Psychological Center was a partnership of three
psychologists. The juvenile court in Salt Lake Cityloccasionally
referred custody cases to us for our evaluation of either the
parents, child; or both.

3. In about 1970, I moved to Nevada to establish a
psychologic#l unit for state prison inmates who had been
determined to be incompetent to stand trial. Around 1976, I
established a psychological service delivery system for parolees

1
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and probationers in Nevada. I was also serving as a consultant
for ﬁhe Nevada Board of Pardons during this time. Due to my
expanding involvement in the Nevada Correctional Department, I
was asked to take on a higher position.within the prison system.
Beginning in 1977, I accepted the position as superihtendent of a
- Nevada Qomen's prison fo; about six months. In 1978, I became
the warden of the maximum security prison in Carson City, Nevada.
I remained in this position for about two years. My duties as
warden included hiring and training prison staff, cqordinating
the budget, and maintaining operational integrity. In 1981, I
became Assistant Director at the Department of Corrections: in
Washington étate, where I supervised the probation and work
release programs. After taking some time off, I worked as senior"
psychologist at a medium securi;y prisﬁn in Nevada from 1990
until 1996. Afterwards, I served as warden of a high/medium
security prison in Lovelock, Nevada for about two years. I am
now fétired.

4. In April, 1964, the Salt Lake City juvenile court
asked me to evaluate Rodney’s step-mother after an incident in
which she beat Rodney’s brother, Tom, viciously with a belt. The
police were éalled and the juvenile court intervened. The court

| was concerned about Mrs. Beeler’'s mental state and competency to

2
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éare for young children. There were concerns about whether the
children in her care were in emotional or physical danger. I was
asked to render an opinion about whether or not she should be
allowed to maintain custody of‘Rodney, who was eleven years old,
and his brother Tom, who was thirteen years old at the time.

5. Fromvmy evaluation of Mrs. Beeler, I determined that
.she was a very disturbed woman who suffered from a paranoid
character disorder with psychotic episodes. I was struck by her
lack of emotional stability or controls. I felt that since she
was having so much trouble coping with her own serious mental
‘health problems, it was highly unlikely that she would be able to
efféctively supervise and care for the children in her home.

6. Mrs. Beelef seemed to be cbsessed with the idea that-
other people were trying to hurt her or damage her reputation.
During my evaluation, I noticed that Mrs. Beeler :ended to escape
inﬁo verbal tirades about numerous ways that other people were
trying to ruin her life. I felt that she was engaged in a
grandiose effort to avoid assuming respoﬁsibility for those
aspects of her personality she was aware of. I a;so determined
that she was trying to avoid responsibility for her pathological
behavior. I wrote in my report that: “Mrs. Beeler spends so much
time being concerned about the motives and actions of others that

3
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she has no time left to be concerned about what she does and why
she is doing it.” It seemed to me that she had become concerned
about the fact that other people were taking her step-children.
away, but she did not think about how She‘might change her
bghaVior'so that she might be able keép them. Mrs. Beeier was’
aﬁle'to control herself to some extent by blaming others for her
proﬁlems, but she came apart when she was held accountable for
hér.bwn actions.

7. Mrs. Beeler harbored tremendous hostility and
resentment towards others. She had a very strong need to act in
a hostile and aggressive manher. She made several statements
during the testing which were motivated by anger and hostility
towards her family. On the Sentence Completion Test, Mrs. Beeler
said that her‘father was a “jerk,” her mother “hated” her, and
her greatest mistake was “marrying Bill” (Rodney’s father). Even
during times when Mrs. Beéler was acting as stable as possible,
she was still shaky, and operated on the level of a person
suffering from a serious personality disorder. Her ability to
care for children was limited severely by her mental problems.

8. Mrs. Beeler was quite controlling during my
interactions with her; She demanded that the test information
not be released until she had reviewed it. She told me that she

4
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would not release the test information to the court under any
circumstances.

9. I also determined that Mrs. Beeler'’s condition
deteriorated to the point where she experienced psychoticf
episodes. She was potentiallk'exploéive énd had véry little
control over her actions when she lost her temper. During these
times, she was capable of irrational or even bizarre behavior.”
Mrs. Beeler was delusional, paranoid, and possibly hallucinatory.
She had brittle emotional control, and came unglued easily. She
struck out at others, including her children, when she lost
control of herself. 1In my report, I wrote: “Her lack of controls
in frustrating situations makes her a poor risk in terms of her
being able to use her jﬁdgement." I felt that she was most
likely to lose her tempér when she was confronted with
fesponsibiiity for her feelings and actions. A young child like
Rodney would have been especially vulnerable while in her care
when she was experiencing a psychotic episode.

10. Mrs. Beeler acknowledged that she treated'Rodney and
his brother, Tom, cruelly. Mrs. Beeler tended to act out her
feelings onto others, rather than handling them hersélf.v She was
céping with her own serious mental problems‘by beating Rodney’and.
his‘brother. She said that the worst thing sheAhad eQer doné was

5
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ﬁo beat Rodney and his brother Tom too hard. Still, Mrs. Beeler
éhowéd no remorse or sorrow for her mistreatment of Rodney énd
fhis brother. She appeared to be more concerned that she had been |
caught beating her children than she was about the damaging
effecté her behavior had‘on them.

-11. A child raised in a home in which the primary care
giver is as disturbed as Mrs. Beeler waé,,would undoubtably have
troubie learning coping skills and could develop severe emotional
difficulties. The environment in the Beeler home was quite
unpredictable. Children who are raised in strict but predictable
households are often able to learn to cope under the
circumstances. On the other hand, Rodney was at the mercy of a
woman who was completely unpredictable and prone to psychotic
episodes. He had no idea what she would do next. A;so, Mrs.
Beeler was clearly not capable of tea;hing Rodney- to cope with
his feelings. Children -- and especially youngsters with mental
impairments -- have a very hard time developing normally in such
an abusive environment. The time Rodney spent under the
supervision of Mrs. Beeler profoundly decreased the likelihood
that he would be able to develop normal social skills.

12. I was convinced that Mrs. Beeler was not capable of
providing a healthy home environment for Rodney and his brother.

6
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I recommended that she be referred for psychiatric help. She was
sufficiently disturbed to possibly merit treatment with
psychotropic medication, combined with a program of
psychotherapy. Medication might have helped to reduce the
psychotic episodes and to calm Mrs. Beeler and instill some
consistency in her life. 1I also recommended that the children be
taken away from Mrs. Beeler while she received the psychiatric
treatment she needed so desperately. I also thought that Mrs.
Beeler needed to assume some responsibility for the way she felt
and behaved. I wrote in my report that: “Until she does so, it
is felt unlikely that she could realistically cope with herself,
let alone with the added responsibility of raising a family.”

13. Especially during the mid-1960's, it was very unusual
for a psychologist to recommend to the court that a mother be
denied custody of her children. The court took deprivation of
‘custody cases very seriously, and reviewedrthem very closely.
Even if a child was experiencing some abuse in the home, the
court generally preferred to keep them in the home rather than
order foster home placement. The fact that I recommended such a
drastic step at the time indicates to me that I felt very
strongly that Mrs. Beeler’s deteriorating mental health was
having severe negative effects on the children she was caring for

7
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and that I had concerns about their safety in this extremely
troubled home environment. By any standard, Rodney had an
atrocious childhood while Lorna Beeler was his care giver, and I
thought that he would be better off elsewhere -- even if it meant
sending him to a foster home.

14. Without the psychiatric treatment that I recommended,
it is highly unlikely that Mrs. Beeler would have been able to
improve her mental condition and parenting skills on her own.
Unfortunately, there is no sign in the records that Mrs. Beeler
ever received the treatment I recommended. Since Mrs. Beeler
bcou1d not assume resp@nsibility for herself, it was highly
Unlikely that she would have sought treatment voluntarily.

15.‘ After having evaluated Rodney’s step-mother, I am-
convinced that Rodney did not have much of a chance to develop.
normally as a child. It is very unfortunate tﬁat Rodney h;d to
be raised'by a woman who suffered from such serious mental and
emotional problems.

16. In 1988, I was contacted by an investigator
representing Rodney Beeler at his capital trial. I traveled to
Orange County, California to testify at Rodney’s penalty trial.
Rodney’s trial attorney asked me to testify about my evaluation
of Lorna Beeler, and about my experience as a warden in carrying

8
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out an execution in Nevada. The prosecutor objected to my
testimony concerning the effects of an execution on the prison
staff and a prisoner’s family, and the court ruled that portion
of my testimony inadmissable. Had I been qgestioned further and
been allowed to testify without interruption, I would have
provided the information below.

17. One of my duties asvwarden of the maximum security
prison in Carson City, Nevada was presiding over the execution of
Jesse Bishop on October 22, 1979. The day I took over as warden,
I received a letter from the United States Supreme Court
informing me that an execution date was going to be éet for Mr.
Bishop. I was concernedrabout the possibility of having to carry
‘out an execution, so I‘called the state Attorney General’s
office. I was informed that Mr. Bishop still had a number of
appeals available to him, so his execution was not likely to
occur until a number of years down the line. As it turned out,
though, Mr. Bishop declined to puréue his appeals. An execution
date was set,vand I began to prepare for hié approaching
executioﬁ;

18. Because it had been mofe than ten years since~the.1ast
executioﬂ in Nevada, there were no appropriate exeéution policigs
or procedures in place. I therefore prepared a thorough

9
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execution protocol by visiting San Quentin State Prison in
célifornia and rewriting their procedures so that they were
applicable under the circumstances in Nevada. Preparation for
the execution was a consuming activity. ‘Among the things we had
to do were blowing out ﬁhe'glass around the-gés chamber and
resealing the chamber because the putty around the windows was
old énd dry. We also had to determine how much cyanide to mix
with the acid to make the appropriate amount of lethal gas. I
became absorbed in the preparationvprocess.

19. In hindsight, my biggest mistake was to form a personal
relationship with Mr. Bishop. I rotated the prison staff who had
contact with Mr. Bishop regularly because I was concerned thét
they would form emotional attachments and become too personally
involved with the process. I had learned from my research that
executions could be very traumatic for staff if they‘were not
sufficiently protected.

20. In my efforts to protect my staff, I unfortunately did
not take my own well-being into consideration. I took it ﬁpon
myself to keep in close contact with Mr. Bishop, and I later paid
the price. Beéause he still had the option of pursuing his
éppeals, I took it upon myself to speak with Mr. Bishop daily to
find out whether he had decided to retain counsel and resume his

10
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appeals. I spoke with him for about fifteen to twenty minutes
every day duriﬁg the weeks approaching the éxecution, It was
during these conversations that I came to recognize Mr. éishop as
an individual.

21. Jesse Bishop was sentenced to death for the murder of a
young man during the robbery of a casino. Mr. Bishop accepted
responsibiiity for the crime and appeared ;emorsefgl. He told me
that the young man whoh he had killed did not deserve to &ie. He
was very coopérative and respectful towards me and my staff as
the execution approached.

22. I was one of three members of the execution team. The
other two were the director of prisonsvand the captain of
security at the prison. The executidn'proceédea as we had
planned. There were no delays or mishaps, partly because we were
so well prepared. On the day of the execution, I remeﬁber Mr.
Bishop called for me after we had strapped him in to the chair in
the gas chamber. When I came to his side; Mr. Bishop thénked'me
for treating him fairly and with respect. I was taken aback. |
Under the circumstances, I would have had a much easier time
carrying out the execution if he said something unpleasant to me.
After Mr. Bishop had spoken his final woxrds, we closed the gas
chambér and he was executed. |

11
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23. The execution was clearly extremely hard to endure for
those who were close to Mr. Bishop. I remember that Mr. Bishop's
brother, wife, and girlfriend attended the exécution. Both his
wife and his girlfriend cried in the witness room.

24. I reﬁember I had a hard time coping day to day
following the execution. It was difficult for me to come to
terms with what had happened; and I begaﬁ_to engage in self-
~defeating behavior. Soon afterwards, my 25 year marriage ended
in a divorce. I was not performing my job adequately, and so I
decided to resign with the agreement of the prisén director. Six
menths after Mr. Bishop’s execution, I was divorced and
unemployed. Realizing the significant impact the execution had
had on me, I spoke at length with a friend who was also a
psychologist. Even though I am trained in psychology, it took
quite a while for me to make sense of the reaction I wés
experiencing to the execution. I finally decided I had to move
out of Nevada and start anew in the state of Washington. To this
day, I still remember Mr. Bishop’s execution.

25. Participating in or witnessing the execution of a
prisoner can have profound psychological effects upon the warden
who is in charge, his staff, and the family witnésses. VI support
the death penalty in murder cases with special circumstances.

12
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Still, the actual process of putting'to death a human being can
be emotionally devastating. It is difficult to prepare oneself
or anyone else for such an experience, because it is unlike any
other task one would ever be called to do. I believe that
execution is an appropriate punishment under certéih’
circumstances. I was called upon to accept the responaibility.of
executing one prisoner in Nevada. I took my job very seriously
and prepared the execution procedures and mf staff as thoroughly
as possible. Unfortunately, I was not able to prepare myself for
ﬁhe deep emotional impact the execution would have on me.

I declare under penalty of perjury under the laws of the
United States of America and the State of California that the

foregoing is true and correct, and was executed this “f"- day of

2 S“A_g‘ 9 , 1998.

13
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1| KAYE, SCHOLER, FIERMAN,
HAYS & HANDLER
2]l PIERCE O'DONNELL
KENNETH FREELING
3|l JOHN SHAEFFER
1999 Avenue of the Stars
4| suite 1600
Los Angeles, California 90067
51 (310) 788-1000
6 Attorneys for Petitioner Rodney Gene Beeler
7
8 IN THE SUPREME COURT OF
9 THE STATE OF CALIFORNIA
10|| In re RODNEY GENE BEELER, ) CASE NO.
)
11 Petitioner, ) CASE NO. S010164
) (Related Appeal Pending)
12 On Habeas Corpus. )
) Orange County Superior Court
13 ) Case No. C-60966
)
14 ) DECLARATION OF STEPHEN H. WELLS,
) J.D., Ph.D. FILED IN CONJUNCTION
15 ) WITH PETITION FOR WRIT OF HABEAS
) CORPUS
16
I, Stephen H. Wells, J.D., Ph.D., declare:
17 ,
1. I am currently a member of the Orange County and Los
18
Angeles County Superior Court panels of psychiatrists and
19
psychologists and adjunct clinical professor at the California
20
School of Professional Psychology. I have a private forensic
21
practice in which I perform clinical evaluations, consult and offer
22
expert testimony in criminal cases in areas such as competency to
23
stand trial, criminal responsibility, dangerousness, et al. I know
24
the facts stated herein of my own personal knowledge and, if called
25
as a witness, would competently testify to them.
26
2. A true and correct copy of my curriculum vitae is
27
attached to this declaration as Exhibit A.
28
22103723
KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 0523 EXHIBIT 21
2-ER-434

Pet. App. 1- 130




Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 178 of 286

Case 2:96-cv-00606-GW Document 247-3 Filed 12/21/12 Page 3 of 52 Page ID #:2054

1 3. As part of my private forensic practice, I was retained
2 by John D. Barnett, Esq., principal trial counsel in People v.

3 Beeler to consult in that case. On July 26, 1986, I was appointed
4|l by the Superior Court in Orange County to examine Mr. Beeler. I

5 interviewed Mr. Beeler on numerous occasions and reviewed relevant
6 records and documents, including but not limited to psychiatric

7 records, social service records, investigation reports, crime scene
8 reports.

9 4. On October 16, 1986, I met with Barnett and Tom Gleim, a
10 private investigator engaged by Barnett to work on People. V.

11 Beeler. I told them that Mr. Beeler had reported to me that he was
12 experiencing auditory and visual hallucinations.

13 5. Ir January 1987, I recommended to Barnett that Beeler

14 || undergo a highly sophisticated mental health evaluation to

15 alleviate his distress.

16 I declare under penalty of perjury that the foregoing is true
17 and correct.

18 Executed this égzhaay of May, 1993 in<§;24ZZ‘ZZaGV ,

19 California.
. N/ 4

21

Steplten H. Wells, J.D<,

22

23
24
25
26
27
28

2 22103723
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1 KAYE, SCHCLER, FIERMAN,
HAYS & HANDLER
2 PIERCE O'DONNELL
KENNETH FREELING
3|l JOHN SHAEFFER
1999 Avenue of the Stars
4]l suite 1600
Los Angeles, California 90067
5| (310) 788-1000
6 Attorneys for Petitioner Rodney Gene Beeler
7
8 IN THE SUPREME COURT OF
9 THE STATE OF CALIFORNIA
10|| In re RODNEY GENE BEELER, ) CASE NO.
)
11 Petitioner, ) CASE NO. S010164
) (Related Appeal Pending)
12|l on Habeas Corpus. )
) Orange County Superior Court
13 ) Case No. C-60966
)
14 ) DECLARATION OF LENORE E. WALKER,
)} Ed.D., FILED IN CONJUNCTION WITH
15 )} PETITION FOR WRIT OF HABEAS
) CORPUS
16
I, Lenore E. Walker, Ed.D. declare:
17
1. I am a clinical and forensic psychologist who is licensed
18
tco practice psychology in the states of Coleorado and New Jersey,
19
where I have resided. I have been awarded a Diplomate in Clinical
20
Psychology from the American Board of Professional Psychology that
21
makes me license-eligible in most other states, voted a Fellow of
22
the American Psychological Association and elected to the National
23
Academics of Practice in Psychology. I am President and a
24
psychologist at Walker & Associates in Denver, Colorado. I have
25
personal knowledge of the facts set forth in this declaration and,
26
if called as a witness, would competently testify to them.
27
2. My full credentials, including my educational background,
28
KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 0541 EXHIBIT 23
2-ER-454
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1 clinical experience and publications are set forth in my resume, a
2 true and correct copy of which is attached to this declaration as
3 Exhibit A.
4 3. On or about September 10, 1987, I was contacted and
5 retained by Otha Standifer, attorney with John Barnett, Esg.,
6 Rodney Beeler's trial counsel, to provide a psychological
7 evaluation of Beeler. My associate, Dr. Lon Kopit, and I spent
8 numerous hours during the next year interviewing and testing Mr.
9 Beeler and various members of his family. Mr. Barnett provided me
10 various documents to use in formulating my expert opinion,
11 including, but not limited to, medical reports, results of and
12 reports on psycheoclogical tests throughout Mr. Beeler's childhood
13 ] and adult years prior to this arrest, other arrest records, records
14 of prior institutionalization during childhood and adult years, and
15 interviews with individuals who were in a position to observe Mr.
16 || Beeler's behavior and the abuse he suffered.
17 4. Prior to the commencement of the guilt phase trial, I
18 recorded and corroborated the severe physical, psychological and
19 sexual abuse inflicted on Mr. Beeler. These events significantly
20 || stunted and distorted his cognitive capacities. I noted that
21 throughout his life, Mr. Beeler had suffered from memory lapses or
22 || blackouts. I told counsel that Beeler had no recollection of the
23 || charged rape and that the memory of the murder was only partial and
24 || confused.
25 5. Based upon my review of the documents and interviews with
26 Mr. Beeler, I was concerned that the severe abuse inflicted upon
27
2

28

KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 0542 EXHIBIT 23
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1 Beeler may have caused him neurological damage. It was, however,
2 outside my area of expertise to opinion on whether in fact Beeler
3 suffered from such an injury. Prior to the commencement of
4 Beeler's guilt phase trial, I advised Beeler's counsel that
5 Beeler's blackouts and mental condition may have a neurological
6 basis, and I strongly suggested that counsel retain a neurologist
7 and neuropsychologist to evaluate Beeler's neurological condition.
8| Trial counsel represented to me that they had already petitioned
9 the court for funds for the appointment of a neurologist, but their
10 request was denied.
11 I declare under penalty of perjury under the laws of the state
121 of california that the foregoing in true and ?orrect.
13 Executed this 7S day of May, 1993 at Dégeég:fé;ggégggf%éag’
14
w S Gl e
16 Lenore Walker, Ed.D.
17
18
19
20
21
22
23
24
25
26
27
28 22103837 3
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County of Orange M E M @ ' '

paTe. _ January 23, 1987

TO— Judge Leonard McBride DEPT DIST: _ Superior Court
FROM: —__chris L ist, M.D., Medical Director, CMS PHONE NO.:.__834-7441
sus.gcT —Rodney Beeler - : _ -

This memo is in response to our recent conversation regarding your court
crder dated January 14, 1987, for a full cardiac evaluation of inmate
Rodney Beeler at UCIMC.

I appreciate your concern for the welfare of Mr. Beeler. Unfortunately,
there are several inaccurracies and misleading statements in the recently
submitted report by Mr. Beeler's psychologist, Dr. Steven Wells. In fact,
Mr. Beeler has received complete cardiac evaluations on several occasions
by our correctional medical officers, who are board-certified internists,
and to this date, :h.nmmtbomanycbjnﬂnwidcmoﬁmdiac_
disease.

‘Iumoymthatnr. mlcﬁnmmumindlunm
medical attention that he may require.

CL:pmf

EXHIBIT 24
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‘f,Lto

Staphen H. Weils. 2.D.. PhD.FACFP. - ¥
Foransic and Clinical Psychologist . 7
28701 Quait Creek, Suite 238 T
Laguna Beach. CA 92658 . - W Cattrve (P §717)
(714) 843-2564 G oEpuY s e vom o7
w/
Jaruary 7, 1986

On each occasion, Mx. Bealer has reported to m
including severe chast pains, radiating paing in the amms and feelings o
impending suffocation during episodes that last 15 to 20 minutes. He has
shown me his prescribed medication, Nitxoglycerin tablets, which he takes
mmm;mmumummymmxu
ability to relaz the-vamealar mmooth musclias affectad

Mr. Bseler indicates that he was diagnosed several years ago as suffering
—>> from "intermittent heart beat,® that he has repeatedly had abnyrmal EXGs,
—> that he has long suffersd from gignificantly elevated blood pregsure (he

is presently taking the medication lopressar for this as well), that he
—>> suffers occasional speeding-up of his pulse rate and that physicians have

expressed concern over tha lgvel of his hlood cholesterol.

I want to enhagize that Mr. Bealer is not camplaining (at least not more
than what is routine fron most inmates everywhere) about his medical care
at OCJ, but rather he believes that he requires at least ane opportunity

fumlmtfmmchthobvimlymmisummdimtutadmiqms
available at UCDMC.

Mr. Begler is also baing treated for severe depression at this time with
the anti-depressant medication Elavi]l, in a neadad dosage of 250 my. at
hour of sleep. This is an extraordinarily high dosage (even hospitalized
patients rarely require more than 200mg. per day), indicative of his level
of demression and clinical symptoms mxch as insamia, While he requires
this medication and is baing well-nonitored as to syperficial signs (requ-
lar blood pressure and the like), possibly a bit more may be required be—
cause of the cardiac effects that Elavil can have. Quoting from the latest .
PDR product information, "Patients with cardiovascular discrders should

be watched closely. Tricyclic anti-gdepressant drugs including Elavil, par-
ticularly when given in high doses,, have been reported to produce arrhyth-
ms,mtad:yu:ﬂiamdpmlmtmofﬂaa:ﬂmﬁmﬁm Myocardia}

I
B
!

EXHIBIT 24
2-ER-506
Pet. App. K- 154



Case: 20-99014, 03/14/2022, 1D: 12393763, DktEntry: 16-3, Page 250 of 286

Filed 12/21/12 Page 150 of 204 Page ID #:2418

Case 2:96-cv-00606-GW Document 248-2

-

2.

infarction has been reportad with drugs of this class.®

Finally, fram a peychological standpoint, I would paint out that Mr, Beeler
is, in my opinion and as confirmed by the MMPT findings, an inmdividual in
whom stress, tension and anxisty are converted quite readily into somatic

Thank you
Simély yours,
SH/k) | | Stephen H. Wells, J.D., Ph;D.

EXHIBIT 24
2-ER-507
Pet. App. K- 155



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 252 of 286

Case 2:96-cv-00606-GW Document 248-3 Filed 12/21/12 Page 147 of 246 Page ID #:2619

ORANGE COUNTY HEALTH CARE AGENCY
Pubtic Health and Medical Services
Correctional Medical Services

MEDICATION RECORD FORM

*MEDICATION & -
DOSE éAm $Cp A Name Jia,b-l, XDM

prrEcTIoNs. 7. TR Pré MAS Booking No. Yo +9T
DATE STARTED S -30®) Housing Loc. 5 /0~/
Correctionsl Nurse, Deputy or other
affictal inirial dose box below
with datex* (- ¢)
AM (& Bed H§. AM Noon ™ Bed Hr.

Date ‘ < ) 4 Date 1 2 3 4

-3

e

_Z7 1 *

*One form used for each drug given.

#ihen medication is given directly to the inmate, {nitial appropriate dox
carresponding with the date in the left colum. If not pre-dated, be sure
to date. Make sure inmate takes the medication in your presance. Indicate
in {nicial box 1f subject refused medicine.

Send this form to the dispensary vhen medication (g stopped.
F272-26.1714 (10/79) &R

EXHIBIT 24
2-ER-509
Pet. App. K- 156
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DECLARATION OF ROBERT PADUANO

I, Robert Paduano, declare the following:

1. I met Rodney Beeler in the summer of 1988 when we were
bothvincarcerated at the Orange County Jail in Santa Ana,
Califormia. ' I remember the jury had recently returned a death
wverdict in ﬁodney's case and he was awaiting formal sentencing.

I was awaiting trial in my own case. About three years later, I
eventually pled guilty to numerous counts of residential robbery,
burglary, extortion, conspiracy to sell cocaine and false
‘imprisonment, and received an eight-year sentence.

2. Around August of 1988, Rodney and I were both housed in
the pro per section of the Orange County Jail. At first I was
housed on a different tier than Rodney} I was then moved to the
same level he was on and I saw him more often. Even when we were:
housed on different levels, I saw him almost dai;y because he was
allowed to walk the tiers. I lived near Rodney for over nine
months before he was sentenced to death and sent to San Quentin
in May of 1989.

3. My first impression of Rodney was that he seemed like a
person who had taken too much LSD in the 1960's. This was.
because Roaney seemed so out of touch with reality. From my
observations, he did not seem to function in a normal manner.

4. I first realized that something was wrong with Rodney
when I asked him to bring me something while he was out on the
tier hallway. Rodney said he would, but then he did not deliver
what he promised to bring me. When I asked him if he had brought
it to me, he acted very confused. He said he did not remember me

asking him at all, even though I had asked him just a couple

1

1177 EXHIBIT 25
2-ER-523

Pet. App. L - 169
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minutes beforehand. Rodney then told me that he often noticed
that there were lengthy periods of time that he could not
remember.

5. Rodney had a habit of blanking out sometimes to the
point where you could not talk to him. There were many times:
whén I saw Rodney Btafing at the wall with a blank look on.his
face. Sometimes he would respond when I called his name, but
there were times when he would not snap out of it even when I
shook him and called his name. Other times, I asked Him about
something he had done only a couple of hours earlier, and he had
no recollection of it. |

6. Often it was hard to tell whether or not Rodney was
aware of what I was saying when I talked to him. He appeared to
be paying attention outwardly, but later I wondered_if-he had
really been conscious of what I was saying. Often, he was
staring directly at me, but I would find out later that he did
not take in what I was saying. Several times I asked him about a
previous conversation we.had. and he locked at me in a puzzledv
fashion and told me that he did not remember it.

7. When Rodney actively participated in a conversation, it
was often hearly impossible to understand what he was trying to
say. I remember that on several occasions I had to ask Rodney
two or three times to repeat himself before I could determine
what he was saying. Sometimes he did not pronocunce words
clearly. Other times, the things he said were so far out in left.
field that it took me a while to figure out what he meant.

8. ° Rodney had trouble completing simple tasks. I think
the jail staff on the tier learned that they should not ask ‘
Rodney to do anything that required memory or even routine

2

1178 EXHIBIT 25
2-ER-524

Pet. App. L-170
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thought processes because Rodney would not be able to do it.
Rodney brought food to other inmates, but food delivery'ﬁés easy
because he just had to bring a tray to every cell. He could not
distribute the mail, because he ended up delivering the mail to
the wrong people. Mail delivery involved matching addresses on
envelopes to cells on the tier, and Roaney could noc‘dd that.

9. Physically, Rodney did not look normal. Rodney drooled
xégularly, As he spoke to me, drool often came out of the side
of his mouth uncontrollably. He was not conscious that he was
drooling, and he only wiped it off when I told him that he was
drooling. Rodney also did not take very good care of himself.
He did not seem to care about how he looked. He rarely showered
or shaved and was disheveled most of the time.

10. Rodney was also physically uncoordinated. I remember
watching him try to play ping pong with other inmates. He kept
missing the ball or hitting it off the table. Another time, he
tried to play basketball, but gave up because he could not’ score
any points. He could not gét the ball to go into the hoop.
Rédney rarely participated in sports or exercised, I guess
because he was so uncoordinated.

11. I thought that it was strange that Rodney, who was
supposed to be a vicious killer who had been condemned to death,
was so pleaéant and harmless. The jail staff seemed to allow him
a lot of freedom and did not seem to act tense or nervous around
him. He was kind of a joke to them because he was so goofy.

©12. Some of the guards used ts make fun of Rodney because
he was slow. They called him "Retardo" and "Airhead." Most
people I knew on the tier knew that Rodney did not function

mentally like the rest of us.
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13. Some of the other inmates took advantage of Rodney at’
the Orange County Jail. Inmates used to try to convince him to
give them some of his medications or some of his food. Rodngy
usuaily just gave them what they asked for because he did not
seem to understand that they were taking advantage of him. - He
thought they were his friends.

14. Rodney had very few friemds in the jail. I spent time
with him, but I would not have considered Rodney a real friend
because he was not normal. With other guys, you could talk about
Sports or women or current events. Rodney’s mind was so absent
mentally that he was not capable of having any interests in
normal topics. It was impossible to have a regular conversation
with him. He was either not conscious of your efforts to talk
with him, or he had nothing to add to a conversation. I tried to
talk to him about the criminal charges he was facing or his trial
proceedings, but he did not seem to understand anything about
either topic.

15. After talking with Rodney, it seemed like he
understood very little of what went on at his trial. I was
concerned, so I asked him who had testified and what had
happened. He told me that he could not answer the question
because he just did not know. He did not seem capable of
discussing the evidence against him or the performance of his
attorneys. Rodney showed me some transcripts and records he had
in his cell, and I learned a bit about his case by reading those
materials. .

16. Rodney frequently sought help from the mental health
staff at the~0range County Jail. I remember that Rodney often
told me that he was going to see ﬁhe jail psychologist. He

4
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seemed very depressed, and I think that he needed treatment.
Rodney used to come back from his appointments and tell me that
his psychologist had given him advice about his case. Most
inmates knew not to discuss their case with anyone but their
lawyers. Rodney did not seem to understand the difference
between his lawyers and people who were potentially hostile to
his defense.

17. Rodney was taking a large number of medications when I
knew him. I remember seeing him with an entire handful of pills,
which he toock as many as three times per day. It seemed as if he
had a large variety of pills because they were all different
colors. Rodney occasionally forgot to take his pills. Soﬁetimes
when he forgot to take them, he did not come out of his cell for
hours or days at a time. Rodney generally slept much more than
most people. When he was not out on the tier, Rodney was usually
invhis cell sleeping, even during the middle of the day.

18. Rodney often suffered from painful headaches. He told
me that he had headaches all the time. I remember Rodney
squinting his eyes in pain because his headaches were so bad.
That squinting look is one of the main things I remember about
Rodney because he locked that way so often. Rodney often lay
down in his bed for as many as two é.ays because his headaches
were SO painful. He had trouble getting out of bed because his
head hurt when he stood up.

19. Rodney also told me that he was having chest pains
regularly. I know that some of the medications that he was
taking were for his chest pains.

20. While I was in the pro per section of the jail, I read

an article in the newspaper about some doctors who were

5
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conducting computerized brain scans to evaluate people who may
have suffered from brain damage. It s6ﬁnded as if this test was
a good way of showing the level of activity in a person’s brain.
Considering the way I had seen Rodney acting, it seemed ﬁhat it
would be important for his case to determine whether or not his
brain was functioning normally.

21. I spoke with Rodney about the brain scan tests and told
him to speak with his attorneys, John Barnett and Otha Standifer,
about them. Rodney did not seem to understand what I was talking
about. No matter how many times I tried to explain what the
tésts were for and what they would do, it just did not 8ink in.

I think that he eventually managed to bring up the tests with his
attorneys. '

22. John Barnett was also representing me at this same
time, so I decided to speak with him about Rodney‘s case when I
saw him, .I-told Barnett about the fact that Rodney could not
remember long periods of time and seemed to be very mentally
impaired. When I told Barnett about all this, he seemed
surprised. It seemed as if he had not taken the time to look
into the mental difficulties Rodney was facing. He also did not
seem inteiested in learning about Rodney's mental health. I told
him about the brain scan, and Barnett brushed it off by saying

that the case was now Otha Standifer’s responsibility since the
trial was over. He said Otha would have to write some sort of
motion to allow the test to occur.

23. After this conversation, I was very concerned because I
had been disappointed in the work Barnett and Standifer were
doing on my case. Barnett took a long time to file a discovery

motion in my case that I thought was extremely important.

6
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Standifer visited me once at the Orange County Jail and promised
to work on some motions on my case, but I never saw anything come
out of it. I eventually fired Barmett from my case because he
was not doing the work I expected of him.

24. As I understood it, John Barnett’s firm had a contract
with Orange County to work on conflict cases. It seemed‘ag if he
was working on too many cases at the same time to be able to put
in the amount of work necessary on each case. Several of the
inmates I knew in the County Jail were alsc represented by
Barnett. From my conversations with these other inmates, it
-geemed like they were not satisfied with his work on their cases,
either.

25. I asked Rodney after a couple of weeks whether his
attorneys had made an effort to have a brain scan conducted on
him. As usual, Rodney'slanswer was: “I don‘t know.” It seemed
Rodney was just not able to help his attorneys, and was not
capable of understanding what a brain scan was or how it would
help his case. I spoke with Barnett again, and he told me that
Otha Standifer was supposed to be working on it.

26. When it seemed like Rodney’s attorneys were not going
to have any testing done, I told Rodney to ask the court for new
counsel. No matter how much I tried to explain, Rodney did not
seem able to understand my advicé. I agreed to write it down on
a piece of paper, so he would remember to tell the judge that his
attorneys were ineffective because they failed to get him a brain
scan. When there was a court hearing, it was my understanding
that Barnett told the judge that he would try to have testing

done. and the judge kept him on the case.
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27. After the brain tests were done, I learned that they
revealed that Rodney’s brain was extremely abnormal. I was not
surprised, because Rodney’s behavior had indicated to me that
something was seriously wrong.

28. I was very surprised to hear that Rodney had been
formally sentenced to death. I thought that the tests would help
to show the judge that Rodney’s b:éin was abnormal. However,
later I found out that Barmett and Standifer never found an
expert to testify about the tests. It seems very unfair that
Rodney was sentenéed to death because his attorneys failed to do
their job. If they had noticed Rodney's mental health problems
from the beginning and followed up with the right experts, the
jury would have heard evidence of a much different man.

29. Obviously I am not an expert, but even I noticed that
something was abnormal about Rodney’s behavior. ﬁodney was ‘a
mentally deficient, confused individual when I knew him at the’
jail. He needed treatment and help to understand his trial and
sentence.

I declare under penalty of perjury under the la&s of the

.Unitéd States of America and the State of California that the

foregoing is true and correct, and was executed this J&g,day_of

A[ov;’h;&é’,{ , 1997.

ROBERT PADUANO
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I, #hemae F. Maniscalco, declare the following:

1. I was an inmate at the Orange County Jail for about ten.

years from 1984 until 1994. Rodney Gene Beeler was also an

inmate at the jail from 1986 until 1989. He lived near me in the

pro per area of the jail during his trial and the period before

the judge in his case sentenced him to death., Inmates in the pro

per area were allowed some freedom to walk out of their cells

dufing that time, so I became familiar with Rodney. I was a

practicing attorney prior to my arrest, and I advised many

inmates on their cases. After two trials, I was sentenced to 48

years to life in state prison on three counts of second degree

murder in 1994.

2. I remember noticing from the first time I saw him that

Rodney shared some characteristics with mentally retarded or

disabled people I had observed. Rodney stood and walked in a

slouched fashion. He usually looked down at his feet, and only

rarely picked up his head when he spoke to me. Rodney’s face was

sort of slack and relaxed, and did not have the animation you

would see in most people. I also noticed that Rodney was not

well coordinated when he horsed around with the guys on the tier.

3. I remember speaking with Rodney and soon realizing that

my suspicions were pretty accurate. Rodney appeared to have the

1
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mental capacity of a six year old. He was very naive and easily
manipulated. One of my clearest memories of Rodney is a time
when a number of the men on the t;er convinced Rodney that he
should hit a solid wall with his bare fist as hard as he could.
For .some reason, Rodney just went ahead and»did_it without
thinking. As one would expect, Rodney seriously injured his hand
when he hit the wall. I could not believe that he would do
something so illogical as to hit a wall simply because-he-had
been dared to do it. If I was looking for a fall-guy, Rodney
would have been the first person I would think of.

4, Conversations with Rodney were difficult. He became
unable to contribute to the discussion when words became too big
or concepts too difficult for him to understand. I had to use
simple words when I spoke to Rodney, and I recall having to
repeat things to him often. Most of our conversations tended to
be about simple things like Rodney’s daily needs and wants. I
learned not to talk about more abstract concepts with him,
Sometimes, Rodney brought up things completely off the subject.
For example, I might have been talking about a car. I owned, and
Rodney would bring up something which had happened when he was
walking-down the tier. Conversations with Rodney'lacked any real
continuity, so I just tried to keep ocur communication down to the
basics. In addition, Rodney had to be reminded often of things
which happened hours or days beforehand. It appeared that there

2
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were spells of time which he completely forgot.

5. Rodney was sweet in a simple, childlike way. In the
county jail, where most prisoners were fairly tough, Rodney stuck
out. Rodney figured out that same guys on the tier liked sweets,
so he made a snack out of toast, butter, and sugar. Rodney saved
up his bread, butter, and sugar, and oﬁce in a while cooked up
these little toast snacks at night. He then came out on the tier
during the day and handed them out to other inmates. It was.as

'if he was doing anything he could to make friends since he could
not do so in a normal, adult way. Rodney was very well behaved
in jail, and I do not recall ever seeing him act in a violent
manner.

6. Other inmates at the Orange County Jail liked Rodney
because he was so harmless,. polite, and dim-witted, but they .
sometimes had some laughs at his expense. I remember that there
were some standing jokes about Rodney being slow, but I really
doub; that Rodney understood that peéple were makinQ fun of him;

7. Rodney asked me many guestions about what was going on
during his trial. His questions were much more elementary than-
those of other inmates, which led me to believe that Rodney was
having a very hard time comprehending the trial. I had the
impression that he was understanding the process like a child
would. He seemed very confused. In my opinion, Rodney certainly
would not have been able to assist his attorneys, especially

3
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given that they did not seem to be concerned enough to explain
the process to him.

8. I remeﬁber that Rodney used to spend many minutgs at a
time in trance-like states. On several occasions, I had to
either shake Rodney or call cut his name repeatedly to get his
attention. Rodney also had memory problems.. He seemed to forget
things we had talked about or things we had done often.

9. It was clear to me from my interactions with Rodney .
that thére was something very wrong with him mentally, and I.was
alarmed that his attorneys did not seem to be pre;enting evidence
of his mental deficits to the jury. When I asked Rodney what his
attorneys were doing, he very rarely had an answer. I read about
a new brain scan which was being used to measure the amount of
activity occurring in the brain.. I thouaht that if there was
anyone whose test would indicate a serious lack.of brain
activity, it would be Rodney.

10. As I expected, though, Rodney had a hard time
understanding what I was saying when I tried to explain to him
that I thought it would be a good idea for his attorneys to have
the brain scan performed on him. Trying to get Rodney to
comprehend the concept was a nightmare and it took time. I
remembef that Rodney seemed to withdraw into himself when he
could not understand. I could tell that he was embarrassed that
he needed things explained to him so much. After a number of

4
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conversations, I think that Rodney finally brought up the idea of
the tests, but his attorneys still did not initiate the testing.
I, along with another inmate named Robert Paduano, also tcok time.
to explain to Rodney that he needed to ask for a Marsden hearing.
As usﬁal, this was a long process involving talking to Rodney as
if he was a child, but I believe that he finally succeeded with
our help in raising the issue in court. I really think that we
had to coach Rodney, because he would not have otherwise realized
that'his counsel were failing him.

1i. As I had expected, I heard that the brain scan showed
that Rodney’s brain had much less activity than usual. For
reasons which I could not understand, though, his attorneys
failed to present this evidence to the court, and I learned that
he was .sentenced to death. I coﬁld not believe that Rodnev was
cendemned when such powerfﬁl evidence of his mental impairments
was in the hands of his attorneys. I also think it is extremely
unfortunate that Rodney was not capable of noticing and objecting
to the problems with the apparent ineffective representation he
was receiving during his trial. His situation would probably
have been even worse if a few of us on the tier had not raised
concerns about his case.

12. I sincerely believe that Rodney does not belong on
death row, and that he would not be theré today had his attorneys
presented evidence of his serious mental impairments at his

5
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trial. In the jail, Rodney was a childish, good-natured guy who
loved his family. I believe that any competent attorney would
‘have raised a question about his mental state if they had taken
time to speak with him and obtained appropriate evaluations.
From my observations in thé jail, I think there was a serious
question as to whether Rodney was capable of helping his
attorneys or comprehending his trial.

13. T was never contacted by attorneys or investigators
representing Rodney Béeler at his capital trial. Had I been
contacted, I would have been willing to provide them with all of
the above information.

‘I declare under penalty of perjury under the laws of the
United States of America and the State of California that the

foregoing is true and correct, and was executed on this 22 day’.

of  Mntd , 1998,

Loy FE Aoiraes

" THOMAS F. MANISCALC
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DECLARATION OF DANIEL DUFFY

I, Daniel Duffy, declare the following:

1. I met Rodney Gene Beeler at the Orange County Jail in
early 1988.  Wé were both housed in the pro per tank together for
many months. We lived on the same tier, and saw each other daily
during that time. We also saw each other often at meals when we
were on different tiers within the county jail. There were a
dozen or so one-man cells on each tier in the pro per ﬁrea, and
our cell doors were often open all day, allowing us to walk
around and talk with one another. I was at Orange County Jail
for about eight years until I was finally sentenced to life in
prison without possibility of parole on murder cﬁarges.

2. From the first time I met him, Rodney struck me as a
man who was severely mentally impaired. Rodney was a simple,
childish kind of guy who really seemed to be operating on the
‘level of a young child. I liked Rodney because he appeared to
have a good heart. However, I did nqt consider Rodney a close
friend, because he was not like a peer to me. I sometimes acted
like more of a parent than a friend to Rodney even though we were
about the same age. I remember being concerned that Rodney might
be ﬁargeted to become an informant, because he seemed to be so
easily manipulated.

3. Conversations with Rodney had to be light and simple.
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I enjoy discussing philosophical issues with other people.
However, I quickly found out that Rodney became frustrated and
withdrawn when I tried to discuss anything other than things like
the menu at the mess hall. I realized that I could not hold
normal conversations with him like I did with people with average
inﬁelligence. I worried that I was confusing him when I used
long woxrds or spoke in lengthy sentences. I also caught myself
not‘payingrattention to Rodney because conversations.with him
were so simple and unstimulating.

4. I still remember the look that developed on Rodney’s
face when he could not understand what was being said. I could
tell in his eyes that he was extremely frustrated and
discouraged. Other times, I think that Rodney just pretended
that he understood what was being said to him as a defense
mechanism. I think that he was embarrassed about the fact that
he was unable to interact normally with us. He used to just nod
blankly. I think that Rodney lacked an understanding of even the
most simple principals.

5. Conversations with Rodney were made even more difficult
because he spoke slowly and deliberately. This struck me as
strange because Rodney’s body was often very jumpy. I remember
him rocking back and forth and bouncing his leg often while he
was seated. It was strange to observe his body as so active,

when his speech, in contrast, was abnormally slow. I was also
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surprised to see him drool from his mouth often.

6. Rodney had memory lapses that covered long periods of
time while he was at Orange County Jail. I had to repeat things
to Rodney often because he did not remember what I had said the
first time. I remember telling Rodney that we had had the same
conversa;ion a day or two earlier. Rodney acted dumbfounded,
because he had no recollection of our previous talk. This
situation happened several times.

7. I do not think that Rodney was able to comprehend many
of the proceedings at his trial. During his trial, I remember
that Rodney used to regularly come back from court and ask me a
lot of basic questions about what his lawyers were doing and what
might happen in his case. Most of the answers to the questions
that he asked were fairly obvious. Also, I was concerned that
his atﬁorﬁeys were not doing a good job of keeping him informed
and conéulting with him about their defense strategy. I did not
make a big effort to try to explain things to Rodney because I
did not think that it was my place. Also, Rodney often became
even more confused when I tried to explain things to him. Rodney
seemed frustrated and discouraged because he really could not
cbmprehend.what was going on.

8. I think that many of the guys on the tier realized that

- Rodney was mentally impaired. In fact, some inmates used to poke

fun at him because he was slow. I had the impression that Rodney
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rarely realized that he was being made fun of. Their jokes just
went over his head. I could also tell from the way the guards
treated Rodney that they thought that he was dumb and slow.

9. Rodney complained about having painful headaches
regularly at the county jail. He also seemed to be very
depressed. I recall trying to comfort him when he told me that
he was thinking about committing suicide. Rodney had chest pains
which I thought may have been a symptom of some Qort of anxiety
attack, as well.

10. Despite all of his problems, Rodney was clearly a
polite, friendly guy while at the jail. While Rodney did not
have real friends at the jail, I think that most of the guys
liked him and felt sorry for him. I did not ever see Rodney act
violent or threatening. He spoke fondly of his wife and children
frequently, and seemed to be very sad to be separated from them.
Rodney used to excuse himself every time he had a question to ask
and thank me when I helped him out. Rodney also seemed to be
concerned abput what other inmates thought of him. I remember
him asking me what other guys said about him, almost like a young
boy'would. I think that jail officials recognized that Rodney
was not a real threat to anyone. I remember that Rodney was
designated a low security threat.

11. From the contact I had with Rodney, I think that it was

very obvious that he was not functioning normally. Given my
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daily observations of Rodney, I do not know how he could have
understood many of_the proceedings at his trial, and I cannot
imagine how he could have been capable of providing assistance to
his attorneys to prepare his defense. I think that any
reasonable person who spent some time with Rodney at the time
would have raised concerns about his mental health. Rodney’s
head was spinning while he was at the jail, and I can only
imagine how much more confused he must have been in the formality
of the courtroom.

12. I was never contacted by attorneys or investigators
representing Rodney Beeler at his capital trial. Had I been
contacted, I would have been willing to provide them with all of
the above. information.

I declare under penalty of perjury under the laws of the
‘United States of America and the State of California that the

' foregoing is true and correct, and was executed on this éfi_ day

of _mARCl , 1998.

=g
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I, Lois Lyon, declare as follows:

1. I served as a juror in the capital case against Rédney
Gene Beeler. The trial was held in Orange County, California
from May 1988 to July 1988.

2. I remember the jury was comprised of people of all
ages. One juror was around twenty years old while another was in
her seventies. I was in my late fifties when I served en Mr.
Beeler’s jury.

3. As-we listened to the evidence in the guilt phase of
the trial, it seemed to me as though the prosecutor ieft_room for
doubt as to Mr. Beeler'’s guilt. Most of the evidence was
circumstantial. I remember the evidgnce showed that two shots
were fired, but no murder weapon turned up. The prosecutor
really had only one piece of hard evidence and that was Mr.
Beeler’s fingerprint in the victim’s house. But it certainly did
not prove to me that Mr. Beeler had committed the murder.

4. From my perspective, Mr. Beeler was convicted by his

ol
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own lawyer. Since the prosecutor did not make his case, I, as a
juror, would have had to find Mr. Beeler not guilty. But,
because Mr. Barnett basically told us that Mr. Beeler was at the
scene of the mu;der, we had no problem finding Mr. Beeler,guiltyjt

5. During Mr. Beeler'’s penalty trial one of our jurors, a
woman in her fortigs, did not report for jury duty one morning.
Apparently someone in her family was sick or had passed away.
So, she had to be replaced by an alternate.

6. I remember one of the alternate jurors told us, right-
at the beginning, that in the country where he grew up (in the
Middle East), there was no justice of this kind available. If
someone,killed}someone there was no trial -- the guilty person
was just taken out and shot.

7. Mr. Beeler never testified. I guess some people just
cannot handle testifying. He may not have been mentally stable
enough‘to testify. He had some psychological problems. He wés
subjected to so much hate and hostility when he was growing up.
He rarely said a word. He seldom talked to his attorneys. He
did not show any emotion during the trial.

8. We were never given any information about whether Mr.

Beeler had problems other than his psychological ones from his

¥ Tue \mplcaTwn, Yo Me, 0F The Atwenuys remacks was that 0L
nis cienT, My. Beelew, Was MOST Cenzainly (NUelyed,
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troubled childhood. For instance, if I had been told thét he had
suffered from organic brain damage I most likely would have votea
differently for the penalty verdict. Evidence of brain damage is
important to know, because a brain-damaged person cannot always
tell right from wrong or use good judgment especially if
something like the facts in this case has happened to them.

9. When we began to deliberate on the sentence, I remember
one woman did not know which way to vote. We all gave her our
opinions. We heard her out, over and over. There were two men
who said they would write up something on the pros and cons of
the death penalty in this case. We had secret vote after secret
vote. It went on for days. Then on the last morning one of the
jurors had a death in the family and he had to leave
unexpectedly. We then had our very first ballot of the morning,
and it was unanimous. I was surprised that we all agreed so
quickly. Because this had come about so suddenly I thought it
would be a good idea to take some time to think over what we had
done. I told everyone we should stop right there and reflect on
how we had voted because we had never come to an agreement

before. We did not however take another vote, and we returned to

the court with the verdict. ﬂ'{
3
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10. As a jury we talked at length about yhat we saw as a
big problem. Our only options for the sentence were the Death
Pena‘lty or Life Without the Possibility of Parole. Many of us
stated during deliberations that Life Without the Possibility of
Parole did not really mean that Mr. Beeler would never get out of
prison. We discussed that if we could rely on the fact_that he
would most likely never get out, then it was a realistic option
for us not to give him the Death Penalty. But, we discussed our
conclusion that our court system, as we understood it to operate,
would allow Mr. Beeler to be paroled some time in the future,
just like Charles Manson could be parocled.

11. One juror took notes of our deliberations and acted as
sort of a secretary to the jury. She was one of the jurors who
pointed out to us that some of the Manson Family had gotten out
on parole. We all talked about the many cases we had seen where
- there Q@s only one murder, and how eventually the person was
paroled. The juror said to us if Life Without Possibility of
Parole meant that then 0.K. let us give him Life, but then she
said we had to compare Mr. Beeler’s situation to Charles Manson's

situation. She told us that Mr. Manson goes up for parole every

his
year, and so would Mr. Beeler. Our group of jurors discussedYan
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was intelligent enough to realize that the courts would most
likely not carry out our verdict of life without possibility of
parole. It was a big decision, but we discussed and concluded
that most likely Mr. Beeler would eventually be paroled. We
stated that we just could not vote for Life Without Possibility
of_Parole when it actually meant Life With Parole.

12. And, too, we all talked about the realization that our
decision, after all, was not the final decision. Our decision
was not the seﬁtence. We could not just go in to court and say
that is it,'that is what is going to happen. We discussed how
the Judge had the last word, and that our decision was just a
recommendation. Also, we talked about how Mr. Beeler’s case
would be appealed automatically. There was discussion. by the
jurors on that. During our discussion, we agreed we could only
do so much, the rest is up to the judicial system and the way it
works. I also mentioned that during the trial I could see that
Mr. Beeler’'s lawyer was already setting things up for the appeal.
We discussed that since Mr. Beeler would have the benefit of an

appeal, it was easier for us to agree to the Death Penalty. I

know it was in my case. ;ﬁﬁi
5
1200 EXHIBIT 28
3-ER-550

Pet. App. O - 192



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-4, Page 8 of 252

Case 2:96-cv-00606-GW Document 249-1 Filed 12/21/12 Page 29 of 260 Page ID #:2754

13. I have never before spoken with Mr. Beeler'’'s defense
team about my experiences as a juror in the Rodney Beeler trial.
Had I been approached, I would have Aprovided the above
iriformation.

I declare under penalty of perjury under the laws of the
State of California and the United States of America that the ﬁ(

foregoing is true and correct.

1o - 19~ 38 Z:wﬁ‘}:;o-n
DATE LOIS LYON
6
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DECLARATION OF CATHERINE ALSUP

I, Catherine Alsup, declare as follows:

L. Isecrved as ajurorin the éapiul trial of Rodney Geﬁe Becler. The trial took
place in Orange County, California, in the summer of 1988. My name at the time was
Catherine Bradley.

2. 1rcmember the first time I saw Mr. Beeler was during jury selection. I was
very intimidated by the process because I was alone in the courtroom while these men
asked me questions and Mr. Beeler just sat there. He looked very strange to me. When
the tri] started, though, I did not remember Mr. Beeler much because he did not testify o
participate much in the proceedings.

3.  Welistened to a great deal of testimony about the abuse Mr. Becler endured
as a child. Though I took that into consideration, evidence of brain damage that may have
affected his decision making and memory would have cxplained a lot more about him
than stories about his childhood experiences.

| 4.  Our guilt deliberations did not take long, but our penalty deliberations were
considerably more difficult. In the beginning of the deliberations, it seemed that many
jurors were undecided and expressed ambivalent feelings about which sentence to vote
for. 1 told my fellow jurors that my opinion was that life without the possibility of the
pa?oleWas an extreme and appropriate punishment, because Mr. Beeler would have to

live the rest of his life in uncomfortable and isolating captivity and think about what he

i
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had done to get him there.

5.  During deliberations, there was one juror who expressed the opinion that we
should make an example out of Mr. Beeler by giving him the death penaity. This, he
said, would send the message to others that the justice system was going to be tough on
cﬁmemdthatwewqenotgolngbletpeoyhoﬁ'faseﬁowm He stated that
penalties were too lenient for criminals and this would send a message that crimes would
end in severe punishment. Eventually this juror convinced some jurors that making an
example out of Mr. Beeler was a good idea.

6. On the last day of our delibcrations, a juror came in and told the rest of us
that his father had passed away and that he had to leave that afternoon for the funeral. He
stated that we should get this done and urged us to reach a verdict that day because if we
did not, we would have to introduce an alternate to our deliberations and everything
would get more complicated. Everyone was pretty exhausted by then, as we had
deliberatcd at length and taken many votes. We then voted and returned to court with a
death verdict.

1 declare under penalty of perjury under the laws of the State of California and the
United States of America that the forcgoing is true and correct and that this declaration

was cxecuted on mﬁf_l/day of December, 1998.

Hhoewo

" CATHERINE ALSUP *
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DECLARATION OF HAROLD WALKER

I, Harold Walker, declare as follows:

1. I served as a juror in the capital trial of Rodney
Beeler. The trial took place in Orange County, California, from
May to July of 1988.

2. I watched Mr. Beeler throughout the trial. My first
impression was that he éeemed normal. Later on, after the
evidence came out, I came to believe he may not be normal.

Still, it was hard to develop an opinion when Mr. Beeler never
said anything. He was just like a lump sitting there. Once in a
while he would whisper to his attorney, but not much. I would
have preferred it if he had testified, but I figured he probably
worried that he would get rattled if he tried to speak.

3. We listened to a lot of testimony about his
upbringing. He was abused by his family when he was growing up.
It was terrible what happened to him. However, I certainly would
have been interested in hearing evidence from an expert that he
had brain damage. It would have explained more to me about Mr.
Beeler's actions at the time of the crimes than those stories we

heard about his family life.

v
1204 EXHIBIT 30
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4. When we began our deliberations, we decided to take
secret ballots. I remember our first ballot on the sentence was
divided three ways. Four jurors were for the death penalty, four
were for life without possibility of parole, and four were
undecided. I told the jurors who voted for the death penalty
that it just did not fit in this case. I said that Mr. Beeler
was a burglar who was surprised and caught off-guard. I then
told the jury stories about my own personal experiences-and my
reluctance to condemn anyone whose behavior I could well
understand.

5. I had had a personal experience that was very similar
to that of Mr. Beeler. I drew on this experience, using my own
reactions ‘and behavior to explain Mr. Beeler's conduct to my
fellow jurors, when we were deliberating about the penalty.

6. My experience took place many years before Mr. Beeler's
trial, but my membry of the incident was and is clear. One
‘night, without any warning, the door to my home was thrown open
and my wife's former 260 pound husband rushed in. He saw me
sitting at the table and he lunged at me, grabbing me by the
collar. He struck me and was soon on top of me. As we
struggled, I became increasingly angry, first losing my

rationality and ultimately losing my self control. I was only

2
i
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defending myself, but I sort of went crazy and began hitting him
as hard as I could. I felt I was in danger and I just snapped.
I could not stop myself. I beat him very badly. I learned that
you can become temporarily insane when you are fearing for your
life.

7. It seems to me that something like this could have
happened with Mr. Beeler. The evidence suggested that when he
entered the victim's home unarmed, he thought he would be alcone
during the burglary. When the angry householder came home
unexpectedly and confronted him, he could have felt himself in
danger the way I did and reacted in a similar way. Perhaps, like
me, Mr. Beeler just snapped.

B. As we talked about Mr. Beeler's actions, I told the
other jurors I understood how Mr. Beeler felt. I believe I could
have killed my wife's fofmer husband just out of fear for myself
and my safety. Anything can happen when you are confronted with
a dangerous situation.

9. I also remembered another incident which I later shared
with the jurors during our deliberations over penalty. One
evening, several years before Mr. Beeler's trial, I loocked out my
window and saw two young men around my parked car. I thoﬁght
they had stolen my hubcaps. I ran outside to stop them, then

3

v & o
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chased them as they fled. I continued to chase them even after
they had jumped into someone's waiting car and began driving
away. It was such a crazy thing to do, but that is how you react
when you are confronted with a situation where you or even your
property are in jeopardy. I told both of these stories to the
other jurors during our deliberations on penalty.

10. We talked back and forth about the sentence for days.
For a long time there were three of us in favor of life without
possibility of parole. I worried day and night about those in
favor of the death penalty convincing the others. I was very
upset and each night I had a lot of trouble trying to sleep.
Early in the day of what turned out to be the last full day of
deliberations, I know that one juror was still voting with me for
life without parole. That night when I went home I did not sleep
at all. It was among the worst nights of my life.

11. The next morning when we came in, I was exhausted. I
heard that the father of one of the jurors had died suddenly.
When we sat down to deliberate, I was surprised the juror with
the deceased father had joined us. I think if it had been me I
would have left already. We expressed our sympathy for him. I
did not want to hold everything up if I could not convince others

of my position. I asked each juror if they could live with life

4
¥
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without parole. Again, I told my fe11§w jurors that I just did
not feel it was right to give Mr. Beeler the death penalty. But
everyone knew I was the one holding up the verdict, and given the
situation, I did not feel like I could take any more of the
jurors' time.

12. When we went back to the courtroom, the court personnel
seemed surprised we had reached a verdict so quickly that
morning. I heard the clerk telling someone on the telephone that
we had come back with our verdict. When the judge heard the
verdict, he looked surprised. But I thought that the judge would
reverse us if there was error. I thought of the jurors as
amateurs in the system. The judge and the lawyers were the
professionals. They would see the obvious mistakes. I also knew
Mr. Beeler would have an automatic appeal. That lessened the
burden somewhat.

I declare under penalty of perjury under the laws of the
United States of America and the State of Califormia that the

foregoing is true and correct, and was executed this ys 7w day of

Do s ., 1998.

HAROLD WALKER
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1|l KAYE, SCHOLER, FIERMAN,
HAYS & HANDLER
21l PIERCE O'DONNELL
KENNETH FREELING
3 JOHN SHAEFFER
1999 Avenue of the Stars
4| suite 1600
Los Angeles, California 90067
5| (310) 788-1000
6 Attorneys for Petitioner Rodney Gene Beeler
7
8 IN THE SUPREME COURT OF
9 THE STATE OF CALIFORNIA
10|| In re RODNEY GENE BEELER, ) CASE NO.
)
11 Petitioner, ) CASE NO. S010164
) (Related Appeal Pending)
12 On Habeas Corpus. )
) Orange County Superior Court
13 ) Case No. C-60966
)
14 ) DECLARATION OF ARNOLD STARR,
) M.D., FILED IN CONJUNCTION WITH
15 ) PETITION FOR WRIT OF HABEAS
) CORPUS
16
I , Arnold Starr, M.D., declare and state as follows:
17
1. I am currently a professor in and the founding chair of
18
the Department of Neurology at the University of California at
19
Irvine. I know the facts stated herein of my own personal
20
knowledge and, if called as a witness, would testify competently to
21
them.
22
2. A true and correct copy of my current curriculum vitae is
23
attached hereto as Exhibit A.
24
3. In late 1988, I was retained by Mr. John Barnett, Esg. to
25
conduct a neurological examination of his client Rodney Gene
26
Beeler. I examined Beeler and memorialized my observations and
27
R103777
28
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KAYE, SCHOLER, FIERMAN, HAYS & HANDLER

conclusions in a report dated December 29, 1988, which I forwarded
to Otha Standifer, a colleague of Barnett's, on January 5, 1989. A
true and correct copy of my report and the cover letter to
Standifer are attached to this declaration as Exhibit B.

4. Based on my examination of Beeler, I concluded that
Beeler suffers from neurological damage that dates from infancy or
childhood. I noted that has had auditory hallucinations since
childhood, and was put on Thorazine and Trilafon at age 10 for
hearing voices. He continued to hear voices as an adult. Two days
before I examined Mr. Beeler, he heard voices telling him to tear
out his toenails. My examination revealed that he, in fact, had
torn out his toenails. 1In addition, Mr. Beeler has marked mood
swings going from calm to agitated.

S On the basis of this examination, I diagnosed Mr. Beeler
as suffering from mental retardation with schizophrenia. I
recommended to his counsel that they obtain an magnetic resonance
imaging scan and a positron emission tomography scan in order to
discover any structural defect in the brain and to define the
metabolic state of his brain.

I declare under penalty of perjury that the foregoing is true
and correct.

Executed this I day of June, 1993 in M% 5

California.

Afnold Starr, M.D.

103777 2
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1| KAYE, SCHOLER, FIERMAN,
HAYS & HANDLER
2| PIERCE O'DONNELL
KENNETH FREELING
3| JOHN SHAEFFER
1999 Avenue of the Stars
4 Suite 1600
Los Angeles, California 90067
5| (310) 788-1000
6 || Attorneys for Petitioner Rodney Gene Beeler
7
IN THE SUPREME COURT OF
8
THE STATE OF CALIFORNIA
9
10 In re RODNEY GENE BEELER, ) CASE NoO.
)
11 Petitioner, ) CASE NO. S010164
) (Related Appeal Pending)
12 || Oon Habeas Corpus. )
) Orange County Superior Court
13 ) Case No. C-60966
)
14 ) DECLARATION OF MONTE S.
') BUCHSBAUM, M.D. FILED IN
15 ) CONJUNCTION WITH PETITION FOR
) WRIT OF HABEAS CORPUS
16
I, Monte S. Buchsbaum, M.D., declare:
17
1. I am currently a professor of psychiatry at the Cedars
18
Sinai School of Medicine in New York, New York. From 1982 until
19
1992 I was a professor of psychiatry at the University of
20
California at Irvine ("UCI"). I know the facts stated herein of my
21
own personal knowledge and, if called as a witness, would
22 '
competently testify to them.
23
2. A true and correct copy of my current curriculum vitae is
24
attached to this declaration as Exhibit A.
3. On or around February 15, 1989, Rodney Gene Beeler was
26
transported to the UCI medical center for various neurological
27
testing. Under my direction and supervision Beeler underwent a
28
22103760
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1| electroencephalogram ("EEG") and a positron emission tomography
2 ("PET") scar. True and correct copies of the results of these
3|| tests are attached to this declaration as Exhibits B and C,
4|l respectively.
5 4. The results of these tests show that Beeler has marked
6 || abnormalities in his right temporal and bilateral frontal lobes --
7|l areas of the brain generally associated with planning and judgment.
81| There is notable abnormal activity in the basal ganglia. The test
9| results are also consistent with head injury.
10 5. During my career, I have completed and evaluated PET
11 scans on approximately 13 defendants in capital cases. The results
12 of Beeler's PET scan are among the most abnormal I have ever seen
13 in this situation, and are similar to those often found in people
14 || diagnosed as schizophrenics.
15 6. On March 22, 1989, I spoke with Mr. Beeler's counsel,
16 || John Barnett, in my office for approximately one hour. I told
17 || Barnett that Mr. Beeler's PET scan was very abnormal and indicated
18 || that Beeler suffered from brain damage or dysfunction. I told
19 Barnett that the results of the neurological testing we had
20! completed on Beeler were consistent with head injury,
21 schizophrenia, mental retardation, diminished capacity and poor
22 || judgment. I added that Beeler's resul;s were not dissimilar to
23 those of known schizophrenics.
24 7. A few weeks after my conversation with Barnett, I
25 received a call from Barnett and was told that I was not going to
26 testify because the judge did not care about medical evidence. I
27 || was very surprised because Mr. Beeler's PET scan was clearly
28 abnormal and relevant to the proceedings.
2 22103760
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—

I declare under penalty of perjury under the laws of the state
of California that the foregoing is true and correct.

Executed this g day of June, 1993 in New York, New York.

_Awoske £ puchsbavm H-A

/Monte S. Buchsbaum, M.D.
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1
KAYE, SCHOLER, FIERMAN,
2 HAYS & HANDLER
PIERCE O'DONNELL
3| KENNETH FREELING
JOHN SHAEFFER
4|l 1999 Avenue of the Stars
Suite 1600 '
5| Los Angeles, California 90067
(310) 788-1000
6
Attorneys for Petitioner Rodney Gene Beeler
7
8 IN THE SUPREME COURT OF
9 THE STATE OF CALIFORNIA
10
In re RODNEY GENE BEELER, ) CASE NO.
11 )
Petitioner, ) CASE NO. S010164
12 ) (Related Appeal Pending)
On Habeas Corpus. )
13 ) Orange County Superior Court
) Case No. C-60966
14 )
) DECLARATION OF JONATHAN PINCUS,
15 ) M.D. FILED IN CONJUNCTION WITH
) PETITION FOR WRIT OF HABEAS
16 ) CORPUS
17 I, Jonathan Pincus, M.D., declare:
18 1. I am a licensed physician specializing in neurology, ¢
19 || am currently Chief of Neurology at Georgetown University Hospita
20 || as well as Professor and Chairman of the Neurology Department at
21 || the Georgetown University School of Medicine, positions which I
22 || have held since 1987.
23 2. A true and correct copy of my current curriculum vitae 1s
24 || attached to this declaration as Exhibit A.
25 3. At the request of Kaye, Scholer, Fierman, Hayes &
26 || Handler, counsel for Rodney Beeler, I reviewed a number of medical
27 || and psychological records related to Mr. Beeler. These records
28 || include the results of various brain imaging tests completed on Mr.
22105238
KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 1637 EXHIBIT 38
4-ER-967

Pet. App. T - 206



Case: 20-99014, 03/14/2022, 1D: 12393763, DktEntry: 16-5, Page 173 of 231

Case 2:96-cv-00606-GW Document 249-2 Filed 12/21/12 Page 216 of 250 Page ID #:3201

1|| Beeler in February 1989, including magnetic resonance imaging
2§l ("MRI"), an electroencephalogram ("EEG") and a positron emission
3 || tomography ("PET") scan. The MRI scan on Mr. Beeler suggested
4 || atrophy of the right temporal lobe. The EEG on Mr. Beeler showed a
5|l pattern of slowing in the right frontal and temporal areas, and a
6 || PET scan from the same day also showed decreased frontal and right
7 || temporal metabolic rates.
8 4. I have reviewed the results of psychological tests taken
9|l by Mr. Beeler throughout his life, and these results are compatible
10| with a dysfunction in the right hemisphere of his brain.
11 S. While Beeler's records are incomplete, they document
12 || several factors that are relevant to Mr. Beeler's mental state and
13 || that have neurologic and psychiatric consequences for his behavior
14 || and functioning at the time of the offense. His history is replete
15| with events that could cause brain damage. He suffered unrelenting
16 || physical and sexual abuse at the hands of his stepmother that
17 || extended from the first decade of his life midway through the
18 || second decade. There is a long history of incarceration in mental
19 || hospitals that dates from the age of ten, and he has been treated
20| with major antipsychotic drugs and mood elevators. There are many
21 instances of memory lapse and blackouts, including Mr. Beeler's
22 || inability to remember the rape of Roxanne Doyle and the homicide
23 || for which he has been incarcerated. He has been noted to have
24 || tremendous mood swings, ranging from calm and cooperative to
25 || agitated and extremely excitable. He has suffered "out of body"
726 || sensations and occasionally hears voices that order him to do
27 || things such as "tear out your toenails"™. He has in fact obeyed
28 || such orders.
2 22105238
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1 6. Before rendering an opinion on Beeler neurological

2|| health, I sought to examine him myself and have him examined by a

3|l psychiatrist familiar with multiple personality disorder,

4|| dissassociative states and brain damage.

5 7. I traveled to San Quentin Prison in California to examine

6 || Mr. Beeler on July 15, 1992. The results of this physical

7 || examination are consistent with the bifrontal and right temporal

8 | damage seen on the EEG and PET scans.

9 8. Now that I have reviewed records of Mr. Beeler's medical,

10 || neurological, psychological and social history and conducted a

11 || physical examination of him, I am convinced that Mr. Beeler has

12 |{ brain damage. Abnormalities of brain structure and function, which

13 || are well documented here, are mitigating or even exculpatory in

14 || some cases because they affect the individual's capacity to conform

15 || his conduct to the law's requirements. Brain damage can reduce the

16 || inhibiting controls that are normally utilized to dampen anti-

17 || social impulses.

18 9. Additionally, the differential diagnosis of his blank

19 || episodes is extremely relevant to his legal status because the

20 || murder and the rape, if he committed these crimes, are something he

21 does not remember. His blank episodes could be dissociative

22 episddes or seizures. 1In order to render an opinion as to whether

23 || Beeler suffers from a seizure disorder it is necessary to perform a

24 || regular EEG for a prolonged period of time (eight hours). The EEG

25 || must be done in the sleep deprived state with hyperventilation,

26 || photic stimulation and sleep.

27 10. In my opinion, dissociative episodes are the most likely

28 || explanation for the blank spells. This makes it very difficult to
3 22105238
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1|| assess his neurological history. For this reason the EEG is very
2|| important. The diagnosis of epilepsy cannot be made on the basis
3|l of a single, computerized EEG as the computerization process cannot
4|l distinguish normal fast activity from spiking epileptic activity.
5|| The computerized EEG does distinguish slow waves which reflect
6| brain damage quite well, but does not indicate whether this damage
7 || has given rise to epileptic activity. As the history is hard to
8 || assess, the EEG is critically important in making this distinction.
9|l There is no doubt, however, about brain damage.
10 11. Additional evidence that Beeler may in fact suffer from a
11 seizure disorder is found in the records of his son, Robert Beeler.
12 || When Robert was six years old, he had an abnormal EEG due to spike
13 || and wave of three to four cycles per second occurring synchronously
14 || on both sides of the brain with polyspike activity compatible with
15| a seizure disorder. This particular kind of EEG reflects a
16 | familial tendency which could have been inherited either from the
17 | mother or the father. This emphasizes the necessity of obtaining a
18 || regular EEG in Mr. Beeler.
19 I declare under penalty of perjury under the laws of the State
20| of California that the foregoing is true and correct. Executed
21 /| this llf‘day of June, 1993 at Washington, D.C.
22 e’ 4
a5 ////// %fa&
23 Jonathan H. Pincus, M.D.
25
26
27
28
4 22105238
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COURT OF APPEAL — FOURTH DISTRICT
DIVISION THREE
STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff

vs. NO. C60966

RODNEY GENE BEELER,

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY
HONORABLE ROBERT F. FITZGERALD

JUDGERINNRSSIIRERK
CLERK'’S TRANSCRIPT

APPEARANCES

For Plaintiff & Respondent: ATTORNEY GENERAL
110 ¥lest "A" Street, Ste. 700
San Diego, Ca. 92101

For Defendant & Appellant:

VL., IQFV
Pages 1-348
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1 it and went into the details of how he did it

2 thoroughly.

3 "Question: And then you believed him?

4 ! "Answer: You are damned right."

5 S0 I mean there's no question about that that

6 . you believed that he did it a few days afterwards, right?

7 A Yes, sir.

8 Q Now, did he show you the ring that he stole?

9 A Yes, sir. !
10 Q And did you then sell that ring? :
11 A Not immediately but I did, yes.

12 Q About a week later?

13 A A week to two weeks, yes.

14 Q So one to two weeks sells; is that right?

15 A Yes. !
16 Q Now we come to 12/30 and he tells you that ‘

17 he's killed somebody, right?

19 Q Is that right?
20 A Yes, sir,

21 Q And then the next day, you read about it in
22 the newspaper, right? '

23 A Yes,

24 Q There's a lot of details in the newspaper,
25 isn't there?

26 A Yes, sir.

238

61

HAHN AND BOWERSOCK (714) 752-7400 (213) 935-8413
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA

vs. NO. _ C-60966

BEELER, RODNEY GENE

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY

HONORABLE ROBERT R, FITZGERALD
JUDGE/EOMMISEICONER

CLERK’S TRANSCRIPT
APPEARANCES
For Defendant and Appellant: KAYE, SCHOLER, FIERMAN, HAYS
BEELER, RODNEY GENE & HANDLER

PIERCE O'DONNELL
2121 Avenue of the Stars
Los Angeles CA 90067

For Plaintiff and Respondent: ATTORNEY GENERAL
PEOPLE OF THE STATE OF STATE OF CALIFORNIA
CALIFORNIA DEPARTMENT OF JUSTICE

110 West "A" Street
San Diego CA 92101

voL. V' OF V Pg.(s) 1533-1811
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FILED
N4

GARY L. GRANvIY o e Coere
b2 p-
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ORANGE

THE PEOPLE OF THE STATE OF CALIFORNIA,)
Plaintiff g No. C-60966
)
) FINDING
RODNEY GENE BEELER ;
Defendant(s) i

We the Jury in the above-entitled action, FIND IT TO BE TRUE that the SPECIAL

CIRCUMSTANCE exists, to-wit: Murder in the Commission of Burglary, as alleged in

the Amended Information.

Dated: & /Af , 19.88. i
, P e/

Foreman

1582

6-ER-1249

Pet. App. V - 213
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FILED

JUN 1 4 1988

GARY t. GRANVILLE, County Clerk
BV_L_ PEPUTY

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ORANGE

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff No. C-60966

vVS.
FINDING

RODNEY GENE BEELER

Defendant(s)

N N N N N N e S s s s

We the Jury in the above-entitled action, FIND IT TO BE TRUE that the defendant,

RODNEY GENE BEELER, personally used a firearm, to-wit: a handgun, during the

commission of the offense alleged in Count II of the Amended Information.

Dated: é//4 , 19 &€, ,

Foreman

41583

6-ER-1250

Pet. App. V-214
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FILED
JUN 14 197R

GARY . asaliviiis. JLutl vare

RO TV
Sy DL

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ORANGE

THE PECPLE OF THE STATE OF CALIFORNIA
Plaintiff No. C-60966

VS.
VERDICT

RODNEY GENE BEELER
Defendant(s)

N N N e e N N N s N s

we the Jury in the above-entitled action find the Defendant, RODNEY GENE BEELER,
GUILTY of the crime of felony, to-wit: Violation of Section 459 of the Penal Code
of the State of California (BURGLARY), as charqed in CountII of the Amended

Information.

Dated: éz4 , 19 8’5.

| LA NG

Foreman

1584
6-ER-1251

Pet. App. V - 215
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FILED

JUN 14 1988

GARY L. GRANVRLLE. Caunty Cerk,

¥y Qb oemny

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ORANGE

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff No. C-60966

Vs,
FINDING

RODNEY GENE BEELER

Defendant(s)

N N Nt N N e N o N e s

We the Jury in tne above-entitled action, FIND IT TO BE TRUE that the defendant,

RODNEY GENE BEELER, personally used a firearm, to-wit: a handgun, during the

commission of the offense alleged in Count I of the Amended Information.

Datea: é‘l/ 4 , 19 8. w W 474

1585
6-ER-1252
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNZIA

IN AND FOR THE COUNTY OF ORANGE F I n
_ JUN 1E (988
GAR vuefk
By ﬁ,& DEPUTY
THE PEOPLE OF THE STATE OF CALIFORNIA )
)
Plaintiff ) No. C-60966
)
VS, )
) VERDICT
: _
RODNEY GENE BEELER )
)
Defendant(s) )
)

We the Jury in the above-entitled action find the Defendant, RODNEY GENE BEELER,
GUILTY of the crime of felony, to-wit: Violation of Section 187 of the Penal Code
of the State of California (MURDER), in the First Degree, as charged in Count I of

the Amended Information.

Dated: é// 4‘ y 19 g8

Foreman

1586

6-ER-1253

Pet. App. V - 217
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

Dept. 39
Court convened . 10305 A. M. June 20, 1988 19 . present
Hon. _ ROBSRT R. FITZGERALD . . . Judge: Sharon Kupka .. ......... . Deputy Clerk;
...Macio Chavez . . . Deputy Sheriff; _Armella Martin/Jean Randall  Reporter,
“and the followang proceedings were had:
C-60966 PEOPLE VS. BEELER, RODNEY GENE

In open court at 10:05 a.m. Defendant present with counsel, Otha Standifer.
Charles Middleton, Deputy District Attorney, representing the People. Court
heard argument from defense counsel regarding their motion to dismiss the

death fenalty due to destruction of defendant's juvenile records from Spring
Mountain Youth Camn in Nevada. Court heard opposition to defendant's motion

A letter dated 7-13-87 re case file of Rodney Beeler
and Affidavit were received from counsel for People and marked for identification
as Court's #II. A collection of documents and psychological reports, marked
as A, B & C,were received from counsel for defendant and marked for identifi-
cation as Court's #III. Caourt's II and III were both ordered to be placed in
Court tock defendant's motion under submission. However,
Court's tentative ruling is that defendant's motion to dismiss the penalty
phase will not be granted, and that defendant should be prepared to go forward
with wiznesses on the penalty phase. People to go forward with its case
commencing 6-21-88. Court and counsel also discussed defendant's three prior
convictions. Defendant's counsel stipulated as to the 1976 prior. Court
declared a recess until 6-21-88 at 9:30 a.m. Defendant remanded to the custody
of the Sheriff. ENTERED: 6~20-88

from counsel for People.

a sealed envelope.

1582
Stausucal I 2 3 4. 5. 6. 7. 8. 9, 10. 11. 12, 13 14 15, o,
Code Use
Only
ENIR? 7 8

6-ER-1254
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

Dept. 39
Court convened at 10:35 A Mo July.12...1988 19 , present
Hon. .. ROBERT R.. FITZGERALD..... ... Judge: ... Sharon.Xupka.......cccocoememecemnen. . Deputy Clerk:
............... Mario Chavez.. ... Deputy Stmnff. __ Armella Martin . Reporter,

and the following proceedings were had:

C-60966 PEOPLE VS. BEELER, RODNEY GENE

The clerk having received a telephone call from Juror #8, Michael Coley,
indicating that there had been a death in his family and he was flying out of
state this afternoon, the Court instructed the clerk to notify counsel and ask
Mr. Coley to come into court briefly to oonfer with Court and counsel. At 9:55 a.m.
Michael Coley, juror #8 appeared. Counsel not yet having appeared, Court and
Michael Coley conferred in chambers with the reporter present. Mr. Coley having
indicated he could continue deliberating with the jury for the morning, he

joined the other jurors, and deliberations resumed at 10:00 a.m. In open court

at 10:35 a.m. Defendant present with counsel, John Barnett and Otha Standifer.
People represented by Charles Middleton, Deputy District Attorney. Counsel

were given a copy of the transcript of the morning's conference in chambers

between Court and Mr. Coley. Court indicated to counsel that the jury was now
deliberating and the Court was inclined to recess the jury at 11:00 a.m. until
7-18-88 when Michael Coley would be able to re-join the jury, rather than to

excuse Mr. Coley and call the alternate juror in to deliberate with the jury.
Defense counsel requested that Mr. Coley be excused and the alternate juror be
called in. Court denied defense counsel's request. Objection by defense counsel
that the Court had indicated to Mr. Coley in the chambers conference that counsel
had exceeded their 20-minute response time in arriving at Court. Court responded
that the jury would be told that counsel had called the Court before their arrival.
Court declared a recess until 11:00 a.m. The jury foreman having informed the
bailiff that the jury had reached a verdict, the defendant present in court at
11:00 a.m. with his counsel, John Barnett and Otha Standifer. People represented
by Charles Middleton, Deputy District Attorney. Defense counsel opposed reading

of the verdict due to time pressures having been put on the jury arising out of

the personal eme Lgency Q Q M nae 0 1ey Ohlection averruled by Court.
Statistical L 3 4 s |contiguedonpaged) |, 3 4 s e
Code Use
ST T e
6-ER-1255
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

Dept. 32
Court convened at M. July 12, 1988 19 s present
Hon. AR e . Deputy Clerk:
...... . Deputy Shenff: . . Reporter;
and the following proceedings were had: Page 2
C-60966 PEOPLE VS. BEELER, RODNEY GENE

The jury returned to the courtroom at 11:05 a.m. with its verdict. The Court
ascertained of the jury foreman if the jury had reached a verdict, and the jury
foreman answered "yes". The Court then asked the jury if they had felt pressured
to arrive at a verdict quickly due to Mr. Coley's family emergency or if they
think they would have reached a different verdict if they had deliberated for

a longer time. The jury answered "no" to those questions. The Court also informed
the jury counsel had called the Court that morning since they both had appearances
to make in other courthouses. The clerk then read the following verdict:

"IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND FOR THE COUNTY OF
ORANGE. THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, vs. RODNEY GENE
BEELER, Defendant. Case No. C-60966. DETERMINATION OF PENALTY. We the Jury

in the above-entitled action, find that the penalty to be imposed upon the
defendant, RODNEY GENE BEELER, is death. Dated: July 12, 1988. Signed:

Philip Wilcox, Foreman." To the gquestion, "Ladies and gentlemen of the jury,

is this your verdict?, all 12 jurors answered in the affirmative. The Court

then requested polling‘ of the jury. Counsel waived re-reading of the verdict.
The clerk asked each juror, individually, if this was his/her verdict, at which
time each juror responded in the affirmative. The Court thanked and excused

the jury and invited them to confer with Court and counsel in chambers if they
wished. Still in open court, out of the presence of the jury, pronouncement

and sentencing set for 9-2-88 at 9:00 a.m. in this department. Defendant waived
time. Defendant also waived time for trial on his two pending cases. Probation
Report ordered for P&S on 9-2-88. Defendant remanded to the custody of the
Sheriff. Court and counsel conferred in chambers with the jury. The clerk
notified the alternate juror of the verdict in this case and that she was now
excused. ENTERED: 7-12-88

Statistical | 2. 3. 3 S. 6. 7. 8. 9. 10. i 12, 13, 14. 15. 16

Code Use T i

s , \ 1627
6-ER-1256

Pet. App. V - 220
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FILED
JUL 12 1062

GARY L. GRAMVILLE. County Clerk

By i& DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

THE PEOPLE OF THE STATE OF CALIFORNIA,
' Plaintiff No. C-60966

vs.
DETERMINATION OF PENALTY

TONNEY GENE BEELER
Defendant(s)

N N N N N S N s

We the Jury in the above-entitled action, find that the penalty to be imposed upon

the defendant, RODNEY GENE BEELER, is death.

Dated: JaK/ /12 19 §8 % .
' Y

Foreman

1642
6-ER-1257

Pet. App. V - 221
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(SPACE BELOW FOR FILING STAMP ONLY)
1 LAW OFFICES OF
STEWART AND BARNETT
2 1802 NOwTH BROADWAY F l L E D
SANTA ANA, CALIFORNIA 92706
(714) Ba4-4132
3 (714) 953.5133 FEB 7 1989
4 GARY L. GRANVILLE, County Clerk
5 || Attorneys for By o~ DEPUTY
6 |
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
7
IN AND FOR THE COUNTY OF ORANGE
8
THE PEOPLE OF THE STATE OF CALIFORNIA, )
9
Plaintiff, ) Case No. C-60966
10
vs. )  ORDER
11
RODNEY BEELER, )
12
Defendant. )
13
)
14
TO: BRAD GATES, SHERIFF/CORONER OF ORANGE COUNTY
15
TRANSPORTATION DEPARTMENT, ORANGE COUNTY SHERIFF’S
16
DEPT.
17
IT IS HEREBY ORDERED that the above-named defendant, who
18
is presently incarcerated at the Orange County Men’s Jail, be
19
transported on Wednesday, the 15th day of February, 1989, to
20
arrive no later than 9:30 a.m. for a scheduled PET scan test
21 )
to be performed by Dr. Stephen Lottenberg at Dr. Lottenberg’s
22
office located at University of California, 1001 Health Sciences
23
Road West, Nelson Research Center, Brain Imaging Center, Irvine,
24
California, 92717 phone no. 856-4245 or 856-8085.
25
IT IS FURTHER ORDERED that upon completion of said
26
test defendant be returned to the Orange County Jail.
27
28
1769
6-ER-1258

Pet. App. V - 222
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transportation are to be borne b

Dated:

IT IS FURTHER ORDERED that any and all costs for

. he Cqui;zzf i;é%¢7
J-7-67 Latra 2

JUDGE OF THE SUP

1770
6-ER-1259
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testing itself. That testing included three procedures, each of
which was completed at the earliest possible time.

3. One of the procedures was completed and analyzed by the
doctor who performed it prior to March 23. |

4. The results of the second procedure were first available
on April 27. The preliminary analysis of this procedure by the
testing doctor is complete and reveals significant evidence of
dysfunction in the right temporal and bilateral frontal lobes of Mr.
BEELER's brain. These physical areas of the brain are associated
with memory for non-verbal material, foresight, planning, judgement,
inhibition, ability to control behavior, and other vital brain func-
tions. The referring doctor believes that the data from this
procedure confirms data from the third procedure, which is discussed
below.

5. The third procedure, by far the most significant, required
extensive computer analysis by the medical facility which performed
it, which analysis could not be completed until approximately March
20, due, in part, to a period of computer down-time. The first
opportunity to meet with the doctors who performed this test was the
evening of March 23 (the day before this case was last continued by
this court). During that evening, I first learned that the test
showed strong evidence of significant organic impairment and atrophy
of the brain, most notably in the right temporal and bilateral
frontal lobes of Mr. BEELER's brain.> However, the testing physicians

are not experts in the physical, mental, and forensic ramifications

O
@

tr]

me%ting. I discussed the matter with Mr. Barnett that evening.

1 Co-counsel John Barnett attended the meetinq, as I was in

al on another case and unable to recess in time to attend the

1878

3
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to discuss the matter further with me if I would call him at his
office the next day. Although I called him at his office at least
once a day, I next spoke with him on Monday, May 1, when he called
me from Manhattan, New York. During that five minute conversation,
he agreed to examine the various test results when he returned to his
office on Wednesday, May 3. I had the various documents, photos,
films, etc, collected and taken to his office on Tuesday, May 3, but
when I called him Wednesday, his secretary informed me that he would
not be in until Thursday, May 4.

6. I was next able to talk with this doctor on Thursday, May
4. He has reviewed the data I provided, and preliminarily concluded
that Mr. BEELER's brain is functioning extremely abnormally in the
physical areas discussed above. Taking into account this doctor's
schedule (including the necessity of being out of the country for
professional reasons for about three and one-half weeks beginning in
late May) and the need for extensive consultation with other doctors
with similarly full calendars, this doctor believes that he can
conclude the medical work needed by early August of this year.

7. The tests discussed above, taken together, suggest the
existence of organic (physical) evidence unavailable at the time of
the guilt, special circumstances, and penalty phases of Mr. BEELER's
trial, and, absent a continuance, unavailable to this court in ruling
on a motion for a new trial and on Mr. BEELER's application under
section 190.4. I have been diligent to the point of frequently
extreme and repeated daily frustration, and am only now in a position
to have this inchoate mass of ideas and data examined and interpreted
in a manner meaningful to the defense and to this court. Allowing

time for consultation with the various doctors and preparation for

1810
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,
PLAINTIFF & RESPONDENT,
-V5—
RODNEY GENE BEELER,

DEFENDANT & APPELLANT.

hY

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY

HONORABLE ROBERT R. FITZGERALD, JUDGE PRESIDING

REPORTERS' TRANSCRIPT ON APPEAL

APPEARANCES

FOR PLAfNTIFF & RESPONDENT: FOR DEFENDANT & APPEZLLANT:
JOHN VAN DE KAMP RODNEY GENMNE BEELER

ATTORNEY GENERAL DEFENDANT IN PRO PER

110 WEST "A"™ STREET SAN QUENTIN STATE PRISON

SUITE 700 SAN QUENTIN, CALIFORNIA 94964

SAN DIEGO, CALIFORNIA 92101

M. ARMELLA MARTIN, CSR #2115
D. JEAN RANDALL, CSR #2498
OFFICIAL COURT REPORTERS

VOLUME: 5 OF 16
PAGES: 832 - 1114

DATE:  MAY 12, 16, 1988
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966
1 SHOULD HAVE GOTTEN.
2 q COULD YOU DESCRIBE WHAT YOU == I THINK YOU
3 USED THE WORUD ®STRONGLY," CAN YOU DESCRIBE WHAT YOU
4 MEAN BY THAT?
5 A I GUESS WHAT I MEAN IS THAT A LOT OF
6 PEOPLE ARE GIVEN IT BUT WEVER GET TO THAT POINT, OR A
7 LOT OF PEOPLE 1 FELT SHOULD HAVE GOTTEN IT HAVE BEEW
8 RELEASED AND HAVE GONE THROUGH THE SAME CRIME ON
5 VARIGUS CASES.
iv I'VE NEVER SEEN A CASE WHERE SOMEUNE GOT
1i IT AND SHOULDN'T HAVE GOTTEN IT. 1'VE ALWAYS SEEN THE
iz S10E WHERE 1 THOUGHT SOMEONE SHOULD HAVE .
is g FOR PURPUSES OF THIS CASE, DU YOU
14 UNDERSTANG THAT LIFE WITHUUT PAROLE MEANS THAT THE
15 PERSUN WILL NEVER GET OUT OF PRISUN? DO YOU BELIEVE
16 THAT?
17 A YEAH, I BELIEVE IT. IT'S KIND OF == I
16 MEAN, IT == 1 DON'T KNGW.
19 Q IT DUESN'T SEEM LIKE IT HAPPENS THAT WAY,
20 RIGHT?
21 A YEAH.
22 Q THERE ARE TWO TYPES OF LIFE SENTENCES IN
23 CALIFORNIA. ONE IS A LIFE SENTENCE WHERE THE PERSON
24 MIGHT BE PAROLED, AND THE OTHER IS A LIFE SENTENCE IN
25 WHICH THEY WILL NOT BE PAROLED, EVER, AND THEY WILL DIE
6 IN PRISON. IF YOU DECIDE PENALTY, IT'S THE SECOND TYPE

M. ARMELLA MARTIN, C.S.R., OFFICIAL COURT REPORTER
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1 THAT YOU WOULD BE CONWSIDERING.
Z DUES THAT MAKE IT A LITTLE CLEARER =--
3 A NO, I'M SORRY ==
4 v} == OR LESS CLEAR.
5 THERE ARE TWU TYPES OF LIFE SENTENCES THAT
0 A PERSON CONVICTED OF MURDER CAN RECEIVE. ONE IS A
7 LIFE SENTENCE IN WHICH HE OR SHE MAY AT SOME POINT IW
8 "THE DISTANT FUTURE BE RELEASED ON PAhOLE. THE SECOWD
Y TYPE 1S LIFE WITHOUT PUSSIBILITY OF PAROLE, AND THAT'S
10 WHAT IT MEANS. IF A PERSUN IS GIVEN LIFE WITHOUT
11 | PUSSIBILITY OF PARULE, THEY WILL NEVER GET OUT AND THEY
iz WILL DIE THERE.
13 A OKAY .
14 V] IT SEEMS THAT YOU MIwHT BE A LITTLE
i35 CONCERNEU THAT 1F GEATH IS PRONOUNCED, THE PERSON MIGHT
io NOT GET DEATH, IS THAT --
i7 A YEs, I =-- YES.
is 9 I THINK THAT MAY B8E SOMETHING THAT A LOT
13 OF PECGPLE FEEL. BUT THE COURT WILL INSTRUCT YOU, AND I
20 THINK THAT IT WILL BE THE LAW OF THE CASE, THAT IF YOU
21 VOTE FOR DEATH, THEN THAT'S WHAT IT MEANS, DEATH,
22 IF THE COURT SO INSTRUCTS YOU WILL YOU
23 BELIEVE THAT AND MAKE YOUR DECISION ACCORDINGLY?
24 A YES.
25 Q DO YOU UNDERSTAND HOW IT MIGHT ==~ IT
26 WOULDN'T BE RIGHT FOR PEOPLE TG BE MAKING LIFE AND
M. ARMELLA MARTIN, C.S5.R., OFFICIAL COURT REPORTER
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DEATH DECISIUNS BELIEVING THAT THEIR DECISION WASN'T —--

A WASW'T GOING TO BE FOLLOWED OQUT?

" RIGHT. DON'T YOU THINK IT WOULD BE
EASIER?

A OH, YEAH, 60 AHEAD AND GIVE IT TO HIM
BECAUSE HE'S NOT GOING TO, REALLY.

Q EXACTLY.

A YEAH.

¢ DO YOU UNDERSTAND IN THIS CASE DEATH MEANS
DEATH?

A 1 UNDERSTAND IF YOU SAY S0.

Y WELL, IT'S NOT IF I SAY $0. I THINK THE

COURT WILL TELL YUU THAT AND ==

THE CUURT: THE COURT WILL TELL YoUu THAT FOR
PURPUSES OF YOUR DETERMINATION AS A JUROR YOU MUST
ACCEPT TRE PROPOSITIUN THAT WHEN YOU VOTE FOR LIFE
WITHOGUT PAROGLE, IF THAT'S YOUR VERDICT, YOU MUST ASSUME
THAT HE 'LL SPEND HIS ENTIRE WNATURAL LIFE IN PRISON ARD
DIE THERE.

V AND IF YOU VOTE FOR THE DEATH PENALTY, FOR
PURPOSES OF YOUR DETERMINATION AS A JUROR, YOU MUST
ASSUME THAT AFTER THE PROCESS OF THE APPELLATE REVIEW
IS CONCLUDED, THEREAFTER A DATE WILL BE SET FOR HIS
EXECUTION AND HE'LL BE EXECUTED IN SAN QUENTIN.,

CAN YOU ASSURE US YOU'LL ACCEPT THAT

PROPUSITION?

M. ARMELLA MARTIN, C.5.R., OFFICIAL COURT REPORTER
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1820

A 1 ALWAYS ARRIVED ARQUND 2338,

MR, BARRETTs @OBJECTION, NONRESPONSIVE,

THE COURT: SUSTAINED., STRICKEiie STARY AGAIN,
BY MR MIDDLETONS

q WHAT TIME DID YOU ARRIVE ON EVERETT STREET
THAT HORNING?

A ABOVT 3:30.

Q AND SO IS THAT THE APPROXIMATE VTINE YOU
PARKED YOUR CAR, ABOUT 9:3C2

A YES, LT HAS.

Q WHERE DID YOU PARK YOUR CAR THAT MORNING?
A WHERE OID I PARK |IT?

R YES.

A DIKECTLY It FROUOWT OF THE HOUSE WHERE THE

EVERT TOUK PLACE.
HRe BARKETTS OBJECTIONs MOVE TO STRIKE ==
THE WITHESSs WHERE I WORK 15 OIRECTLY ACROSS

THE STREET FROM THERE ==
THE COURTs OBJECTION SUSTAINED; »TRICKEN.

ASSUMES PACTS IN KOY IN EVIDENCE. START AGAlke
BY MR. MIDDLETONS

Q THAT MORHING WAS THERE A NUMBER OF POLICE
THATY CAME TO THE LOCATIOH WHERE YOUR CAR WAS?

A YES.
G AKD DID THEY 60 IN AND OUT OF A CERTAIN

HOUSE fiN THAY STREET?

Me ARHMELLA MARTIHy CoeSeRer OFFICIAL COURT REPORTER
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A YES, THEY DID.

Q WHAT HOUSE WAS THAT?

A 1T MAS THE NOUSE DIRECTLY ACROS5 FROM 1143
WHERE ] WORKED., 1'M NOT SURE OF THE ADORESS.

Q IS THAT WHERE YOU MAD YOUR CAR PARKED?

A THAT®S WHERE I HAD MY GAR PARKED,

Q SHOBING YOU WHAT I°LL HMARK PEOPLE'S 10, DO
YOU RECOGNIZE THE CAR IR TMAT PHOTOGRAPH? i

(PEOFLE'S 10 = MARKED FOR 14Ds) ‘

A YES, THAT'S MY CAR.

q WAS THAT A PHUTOGRAPH TAKEN OF YOUR CAR AT
THE LOCATION WHERE IT WAS PARKED THAT MORNING?

A YESe T 15e

Q SHOWING YOU WHAT 1'M MARKILG PEOPLE'S L1,
IS THAT ANUTHER ARNRGLE SHOT OF THAT SAME CAR ON THAT
MURRING?

(PEOPLE'S 11 » MARKED FUR 1.4Ds)
A YES, 1T 1S.
q AND DO YOU SEE A LITTLE BLACK SPECK, AT

LEAST FROM THLIS PHOTOGRAPH, A LITTLE BLACK SPECK ON THE
PASSENGER SIDE OF THE CAR DOOR7?
A YES, 1 DC,
Q SHOWIKRG TOU PEQPLE®S 12, I5 THAT A
CLOSE~UP OF THAT LITTLE BLACK SPECK IN PEOPLE'S 11?7
A THAT 15
(PEQOPLE'S 12 = MARKE®P FUR leDs)

HMe ARMELLA MARTIN, CoSeRaee OFFICIAL COURT REPURTER
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1822
i Q AND THAY OBVIOUS HOLE IN THE FROWT
2 PASSENGER DOOR, WAS THAT THERE WHEN YOU PARKED YOUR CAR
3 THAT MORNING?Z ‘
' A N0, IT WAS NOT. |
[ Q SHOWING YOU PEOPLE'S 13, 1S5 THAT A CLOSER
6 VIEW OF THAT ¥HAT WAS A LITTLE BLACK SPECK IN NUMBER :
? 117 |
e A YES, IT IS, ‘
] (FEOPLE'S 13 = MARKED FOR D)
Y | Q DID YOU LOOK AT THAT THAT MORNIKNG WHEK THE |
11 POLICE HMERE TALKING TO YOU, DID YOU 6G AND LUOK AT THAT
12 | LITTLE HOLE?
13 A YES, 3 Ul0e
14 qQ AHD 15 THAT A CLUSE=UF, In PEOPLE'S 14, OF
15 THAT SAME MULE?
16 | A THAT 1S,
17 (PEOPLE®S 14 ® MARKED FOR feD.)
18 ‘ Q NOW. PEOFLE'S 15. 1S THAY ANOTHER SHOT Of
19 YOUR CAR OUT ON THE CUR8 LINE?
20 ‘ A YES, IT 15,
22 ‘ (PEOPLE®'S 18 = MARKED FOR ieDs)
22 | MR+ MIDDLETONI THANK YOU. i
23 NO FURTHER QUESTIONS
a4 THE COURTS YOU MAY INQUIRE, ‘
25 MRs BARNETTS NO QUESTIONS.
26 THE COURTS YOU MAY STEP DOWHe YOU'RE EXCUSEDe
|

M. AGMFLLA MARTIN. C.S.R.. AFFICIAL COULRT REPORTER

6-ER-1270

Pet. App. W - 234




Case: 20-99014, 03/14/2022, ID: 12393763, DKtEntry: 16-7, Page 27 of 203 (2 ©1203)

1827
1 | (PEQPLE"S 1) = MARKED FOR [.D.) |
2 | Q NOWy AT THE TIME THAT == DID YOU HEAR,
3 WHEN YOU WERE IN YOUR GARAGE JUST PRIOR TO SEEING THE
4 DEFENDANT APPROACH, DID YOU HEAR A NOISE?
5 A YEAH, | HEARD A MOTOR RUNNING, AND I
& THOUGHT 1T WAS SOHEONE COMING IN MY ODRIVEWAY TO TURN
7 ARGUNDe 1 WAS BEHIND THE GPFSET OF THE DOOR THERE. AND
8 I STEPPED QUT INTO THE ~= IN THE DRIVEWAY, AND THAT'S
3 WHEN | SEEN HIM COME WALKING ACROSS THE STREET.
10 q DID YUU ROTICE AN AUTOMUBILE FROM THE
il LOCATION WHERE HE WAS WALKING FROM PARKED?
12 A YEAH, A PICKUP.
13 q A FICKUP?
14 A YEAH .
15 Q ALL RIGHT, SHOWING YOU HWHAT [I°'VE MARKED
16 PEOPLE'S 18, MERE'S A PHOTOGRAPM == [5 THAT A SHOT FROH
17 THE BACK OF YOUR YARD 60ING TOWARD MAPLEWGUO?
18 A YEAH.
19 (PEOPLE'S 18 = MARKED FOR 1.0,)
20 q AND DOES THAT HAVE YOUR DRIVEWAY APRON IN
21 || 1T AND ALSO ACROSS THE STREET ON MAPLEW00D?
22 | A YEAHs THIS 1S MY APRON HERE, AND THIS IS
23 || THE ONE ACROSS TME STREET ON THE OTHER CORNERe
24 | Q 15 THE APPROXIMATE LOCATION WHERE YOU SAW
25 THAT PERSON WALK, IS THAT 1N THAT PHOTOGRAPH?
26 ‘ A YEAH, 1'D LIKE TO SAY IT'S RIGHT ALONG
|
|
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WHERE THIS CROSS {5 AT.

Q
A

Q

APPROACHED YOUR GARAGE AND STOPPED, 1S THAT IN THERE?

A

APPROUOACH HERE, HE DIDN'T COME ACROSS HERE.

)

ENTRY OF YOUR GARAGE DOOR?

A

Q
A

Q

HE 3TUGD?

A

THE CENTER UF THE DRIVEWAY.

Q
A

q

APPEAR == WHAY DOES THAT APPEAR TOQ BE IM THAT
PHOTOGRAPHT

A
Q

SIMILAR [N NATURE TO THE ONE YOU S5AN ON MAPLEWOOD THAT

MORNING?

AND DOES THAT APPEAR TO 3E A PICKUP

1828

THE GREEN X2
YESe
ANRD 13 THE LOCATION WHERE THE DEFENDANT

WELLy RE COME UP MORE IN THE CENTER OF THE

YOU'RE PGINTING TO THE APRON PART OF THE

YEAH, YEAH.

DU YOU SEE A GREEN Y THERE?

YEAH,

I35 THAT TAE APPROXINMATE LOCATION OF WHERE

YEAN, UON DOWN THIS WAY A LITTLE MURE To

A LITTLE HORE TO THE RISHY CF THE Y?

YEAH,
iOW,y SHOWING YUU PEJPLE'S 19, DUES THAT

(PEOPLE'S 1) = MARKED FOR (.D.)
IT APPEARS TO BE A PICKUP,

Me ARMELLA MARTINe CoSeRes OFFICIAL COURT REPGRATER
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1 A YES, BUT I WEVER NOYICED THE REAR EHD,
2 JUST A SIDE VIEW WAS ALL I NOTICED BECAUSE IT WAS
3 SITTING JUST STRAIGHT ACROSS THE STREET FROM ME, YOU
4 KNOWe
5 Q WELL, THE COLOR AND TYPE OF TRUCK IT IS,
6 AS FAR AS THE CAMPER SHELL, DOES IT APPEAR TO BE THE
7 SAME?
8 A YEAi,
9 Q YOU DIOH'T NOTICE THE WORD PFORDO™ UN THE
10 BACK OR ANYTHING?
11 A NOs WO
12 Q HOW, THAT MORNIWHG WHEN YOU WERE [ YUUR
13 GARAGE, DID YOU HAVE YOQUR CARS [N THERE?
14 A YEAH,.
15 q AND DO YOU HAVE A == WHAT KIND OF CARS DU
16 YOU HAVE, OR BACK THEN?
17 A WELLy THEN ] HAD A CHEVY AKD A DATSUN
18 PICKUP o
19 q AD SHOWING YOU PEGPLE'S 20, ARE THUSE
20 CARS IN THE GARAGE IN THAT PHOTOGRAPH?
21 (PEOPLE®S 20 = MARKED POR [,D.)
22 A YEAH.
23 Q 15 THAT THE WAY THEY WERE THAT MORNING
24 WHEN THE MAN APPROACHED YOUR GARAGE?
25 A YEAH,
26 Q NOW, WHEREABOUTS IN THE GARAGE WERE YOU

Me ARMELLA MARTINg Coe54Rey OFFICIAL COURT REPORTER
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i WHAER YOU FIRST CAUGHT A GLIMPSE OF HIMZ COULD YOU @UT
2 A LITTLE X WHERE YOU WERE?

3 A WELL, I WAS BACK [N BETWEEN THIS OFFSEY

] HEREe SEE, THERE®S A SIX FOOT OFFSET FROM THE GARAGE
5 DOOR OVER TO THE SIDE, SO IT WOULD BE BACK IN BENlNé

6 TH1S5.

7 Q OHy ALL RIGHTe COULD YOU PLACE AN ARROW
8 POINTING TO WHERE YOU WERE?

9 A (W1TNESS COMPLIES.)
10 Y| AND IF YOU COULD SEE THROUGH THIS FAR
i1 LEFT=HAND CORKER ==
12 A WELL ==
13 Q -w OF THE GARAGE, COULD YOU PUT A == LET'S
14 STRIKE THAT.
i5 PUT Ait X TO THE APPROXIMATE LOCATION ON
19 THE dJALL TO WHFRE YDJ ARE BEHIND THE WALL, YOU KROW
17 HWHAT | MEANT? YOU CALLED THIS ABOUY A SIX FGOT OFFSET?
18 A I'0 SAY JUST ABOUT DIRECT BEHIND THAT
19 GRICK CALL THAT COMES UM THERE.
20 Q OKAY. COULD YOU PUY AN X JUST ON THE
21 BRICK WALL DN THE QUTSIDE APPROXIMATELY WHERE YOU WERE
22 14 THE SARAGE?
23 A (HITNESS COMPLIES.)
24 Q SO YOU WERE ODIRECTLY B8EMIND THE WALL AT
25 THAT POINT?

26 A I WAS dEHIND THIS OFFSET AND THIS GARAGE

Me ARMELLA MARTIN, CoSeRey OFFICIAL COURT REPOURTER
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1 WALL TOO, | WAS [N BEHIND THAT 700, SEE.

2 Q 01D YOU WALK QUT OF YOUR GARAGE?

3 A YEAH, I WALKED OUT ARJUND HERE.

4 Q HAS IT THE NOISE OF THE ENGINE THAT FIRST
S GOT YOUR ATTENTION?

é A YEAH,

7 Q THEN DID YOU GO DOWR AND MEET THE

8 DEFENDANT AS NE APPROACHED?

9 A MO, 1 JUST WALKED QUT ABJUT FOUR FOOT QUT
i0 PAST THE QPENING AND THE OVERHEAD GARAGE DUUR WITH A

11 3007 IN MY HAND AdD BRUSH [H MY HAND POLISHING THE

12 500T.

13 Q WHAT KIND GF CURVERSATION 01D YOU HAVE AT
14 THAT TIME WiTH THE DEFENDANT?Z
i3 A HE ASKED ME 1F 1°'0D SEEN A STRAY CAT, AkD |
ié SAID H0e HE SAIDy "MY CAT JUMPED THE HALL IN YOUR

1?7 BACKYARDe WOULD YOU LUOOK BACK THERE, PLEASE, AHND SEE
13 IFf MY CAT i35 BACK THERE"?

L9 A AND I S5AID, “"WELL, I JUST COME THROUGH THE
20 YARD, BUT 1°'LL LOOK AGAIN® SO | WALKED 1IN THERE, WENT
21 QUT BACK, LOOKED AROUND AND WALKED BACKe AND WHEN 1

22 COME BACK, HE WAS TAKIMN' OFF ACROSS THE STREET IN THE
23 TRUCK .

24 Q OKAYe DIR YOU SEE ANY QTHER PERSON THATYT
235 MORNING OTHER THAN THAT SINGLE PERSOM, THE DEFPENDANT,
26 THAT APPROACHED YOUR GARAGE?

Me ARMELLA MARTIR, CoeSeRey OFFICIAL COURT REPORTER
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1 A NO,

2 Q DID YOU SEE ANYBOOY ELSE THAT DION'T

3 BELONG IN THE AREA?

4 A NO.

3 Q OR THAT YOU DIDN'T RECOGNIZE?

6 A (SHAKES HEAD PROM SIDE TO SIDE.)

7 MRo MIDULETONS WO FURTHER QUESTIONS.

8 THE COURTS YOU MAY IRQUIRE,

9
10 CROSS EXAMINATION

1l BY MRe BARNETTS

i2 ¢} FIRSYT OF ALL, MRe RANEY) OIRECTING YOUR
13 ATTENTION TO THE DIAGRAM THAT'S BEEN MARKED PECPLE'S 1.
14 1 WORDER IF YOU CUULD INDICATE ON THE DIAGRAM WHERE THE
15 PICKUP TRUCK WAS AND wWMICH DIRECTION 1T WAS FACIHG?

18 A WELL, 1'0 3AY IT'S RIGHT ALONG WHERE THAT
17 SLACK ROUND CIRCLE 1S5 THERE.

18 q RIGHT HERE?

19 A RioNT ALGNhNG == MAYBE BACK THE OTHER YAY

20 JUST A LITTLE.

3} a THIS WAY?

23 A YEAM, JUST A SHADE. 1°'D SAY IV'S A== IT
23 WAS PRETTY CLOSE TO WHERE THAT GIRCLE ISe

24 q ARD 1T WAS FACING SOUTH?

25 A YEAHM,

26 Q THIS DIRECTION, DOWN?

Mo ARMELLA MARTINy CoeS5eRep OFFICIAL COURT REPORTER
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1 A YEAH.
2 Q WOWy LOOKING® AT WHAT HAS BEEN MARKED 18,
3 PEQPLE"'S 13, DO YOU REMEMBER WHAT THAT X REPRESENTS?
& A 1 PRESUME 1T'S THE PLACE WHERE THE TRUCK
5 WAS PARKEQ.
é Q DO YOU REMEMBER TESTIFYING PREVIOUSLY AND
7 PUTTING AN X IN THAT SPOT (INDICATING)?
8 A TEAH
3 Q NOW, THAT WOULD 8E ==
10 A 1'0 SAY IV WAS A LITTLE FURTHER DOMN THAT
11 WAYe THE PICKUP WAS PARKED A LITTLE FURTHER DUWR THAH
i2 THAT X WAS MARKED.
13 Q JUST 50 WE UKUEKSTAND, YOUUR DRIVEWAY (3
14 DUEN == DUES THLIS INDICATE YCUR DRIVEWAY?
15 A FURTHER UP.
16 Q THIS IS YOUR DRIVEWAY UP HERE?
17 A YEAH,
i8 q JUST SELUW THE FeR,?
19 A YEAH,
20 Q AND YOU WOULD SAY IT WAS RIGHY ABQUT HERE?
21 A YZAH,
22 Q ARD THAT WOULD BE BETWEEN YOUR HOUSE AND
23 FERN AWALT'S; IS THAT RIGHT?
24 A %0, FERM AWALT'S IS ON THEZ SAME SIDE AS
25 I'M ONe
26 Q THAT'S WHAT 1 MEANe 1 MEAN IK TERMS OF

Me ARMELLA MARTINgy CoeSaReyp OFFJCIAL COURT REPORTER
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DISTANCE?
A

Q
A

Q
DRIVEWAY}
A
Q
YOU FIRST
A
HEARD THE
DRIVEWAY .
3
A
4
PHOTGBRAP
RIGHT UF
WOUuLD 3E€
A
q
A
Q
YOU'RE JU
PEOPLE'S
A

Q

1834

OHe

WOULD THAT BE BACK ABOUT RIGHY ==

IT*S BACK UP THIS SIDE OF FERN'S HOUSE.

IR ANY EVENT, IT'S TO THE SOUTH OF YOUR
1S THAT CORRECT?

YESe JUST A LITTLE SUUTH.

NOW, YOU WERE BEHIND THIS BRICK WALL WHEN
KOTICED SOMETHING UNUSUAL?

N0y 1 WAS BEHIND THE BRICK WALL WHEN I

MOTOR RUKNING, AnD | WALKED OUT IN THE

SO YUU WALKED UUT MERE; IS THAT CURRECT?

YEAH,

AND THAT WOULD BE JuST SOMEWHERE OFF THE
H [ PEOPLE'S 187 1S THAT CORRECT, TO THE
PEOPLE"S 18?7 I OTHER WURDS, THIS PHOTOGRAPH
UP HERE ==

YEAH.

== TO THE RIGHT OF IT; IS THAY CORRECT?

YEAH, YEAH,

SOMETNING LIKE THIS? IN OTHER WORDS,
57 COMING OUT HERE AMD IT WOULDN'T QUITE BE ON
185 1S THAT RIGHT?

YOU'RE GETTING ME ALL CONFUSED NOW,

I DON'T WANY TO DO THAY. YOU'RE QUT OF

Ae ARMELLA MARTINy CoSeRes OFFICIAL COURT REPGRTER
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1 YOUR DRIVEWAY, OKAY? AND THE PERSOW YOU HAVE HAD THE
2 CONVERSATION WiTH, 15 IT AT THE ¥ OR CLOSER TO THE
3 CENTER?
4 A IT'S CLOSER TO THE CENTER,
5 Q WOULD IT BE ON THIS PHOTOGRAPM OR WOULD IT
6 HBE CLOSER VO WHERE YOUR CAR WAS PARKED?
7 A I1'D SAY T WOULD BE ABOUT MAYBE BETWEEN
8 THE CAR AND THE FICKUP. THAT WOULD BE PRETTY WELL
9 CENTERED .
10 Q WELL, THE Y HERE 1S WHAT YOU PREVIQUSLY
11 TESTIFIED TO AS THE POSITION THAT THE MAN WAS InN THAT
12 YOU WERE TALKING YO3 IS THAT AiGnT?
13 A I DON'T REMEMBER 1T,
i4 Q WHERE 00 YOU THINK LT WAS, WOW2 COULD YUU
15 UST POINT UN THIS PHOTUGRAPH?
16 A WELL, 1T WAS SOMEWHERE CLOSE TO THE
17 CENTER, BUT THE APPROACH, THE DRIVEWAY == 1'D SAY
18 SCMEWHERE CLOSE TO THE CENTER UF THIS ORIVEWAY HERE.
19 Q COULD YGU PUT A =~ WITH MR, MIDDLETON'S
20 PERMISSION == DO YOU MIND IF HE MARKS ON YOUR EXHIBIT?
21 MRe MIDDLETONS NOT AT ALL.
a2 ' 8Y MRe BARNETTS
23 Q CAN YOU JUST PUT A ==
24 A PUT IT RIGHT THERE,.
25 q f'LL PUT AN X~l, THAT'S THE POSITION THAT
26 THE MAN WAS IN WHEN YOU HAD THE CONVERSATION) IS THAT

Me ARMELLA MARTINg CoeSeRep OPFICIAL COURT REPORTER
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1 CORRECT?

2 A 1'D SAY IT'S CLOSE.

3 Q AND HOW CLOSE WERE YOU TO HIM?

4 A WELLe I DON'TY KNOW HOW LONG THE DR IVEWAY
5 IS == APPROXIMATELY 20 PEET.

6 Q BUT YOU COULD CLEARLY UNDERSTAND WHAT HE
7 WAS SAYING?

8 A OH, YEAH.

9 Q THERE WASN'T ANY PROBLEM IN SEEING HIM
13 EITHERy RIGHT?
i1 A WHAT?

12 Q THERE WASN'T ANY PROBLEM IN SEEING HIiM,
13 CORRECT?
14 A KO,
15 Q IT WAS JUST A NORMAL SORT OF CASUAL
16 CONVERSATIUN, CORRECT?
17 A YES.
18 Q HE JUST ASKED YOU [F YOU KiEW WHERE HIS
19 CAT WAS, HE'D LOST HJ$ CATe AND YOU SAID YOU'D TAKE A
20 LOOK, RIGHT?

21 A YEAH,

22 qQ AND YOU GOT A PRETTY GOOD LOOK AT HiM;
23 ISN'T THAT CORRECT?

24 A FAIR LOOK FOR THE TIME BEING,

25 q AND YOU DIDN'T SEE ANYTHING IN HIS HANDS)
26 1S THAT CORRECT?

Mo ARMELLA MARTINg Coad34Rep OFFICIAL COURT REPORTER
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A NQ .

Q HE WASN'T CARRYIHG A BAG OF ANY SORT, WAS
HE?

A NOGT THAT 1 ROTICED.

Q YOU WERE LOOKING AT == RIGHT AT HIM AND
YOU IDEWTIFIED MRs BEELER?

A I DION'Y NOTICE WO BAG.

Q AND YOU COULD SEE HIS HANDS, OF COURSE, HE

WAS STANDING THERE ASKING YOU ABOUT THE CAT, CURRECT?

A YEAH.

| q IN FACT, HE POINTED IN SUME UIRECTIUON
TOWARDS WHERE THE CAT MIGHT BEj ISH®T THAT COURRECT?

A I DON'T KNOW WHETHER HE POLNTED UR fUT,.
HE JUST ASKED ME WOULD 1| LOOK IW THE BACKYARD. HE W
dElde MICE ASQUT ITe #HE SAID PLEASE, 50 I WEWT AWD
LOUGKED»

Q NOW, THE PICKUP TRUCK WAS THE FIRJT THi
THAT YOU NOTICED AND THAT WAS RUNNING, CORRECT?

A - YEAHg WHEN | ==

Q AND WHEN YOU CAME QUT, THE INDIVIDUAL WAS

WALKING TOWARDS YOUp IS TMAT RIGHT?
A YEAMN,

q AND HE WAS ~- WAS HE IN POSITION Y WHEAN
YOU FIRST 3ANW HIM == EXCUSE ME == WAS HE IN POSITION

Y~1 4HEN YOU FIRST SAW HIM OR WAS TMAT WHERE THE

CONVERSATION WAS?

AS

He
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DAYID JENSEN,
CALLED AS A WITHESS BY THE PEOPLE WAS DULY S34WORN,
EXAMINED, AND TESTIFIED AS FOLLOWS:

THE CLERKs DO YOU SOLEMNLY SWEAR THAT THE
TESTIMONY YOU ARE ABQUT TC GIVE IN THE CASE NOW PENDING
BEFORE THIS COURT, SHALL GE THE TRUTM, THE WHOLE TRUTH,
ANG NOTHING BUT THE TRUTH, S50 HELP YOU GOD?

THE WITNESS: 1 DO.

THE CLERKs STATE YCUR HAME FGR THE RECORD AND
SPELL YOUR FIRST AND LAST NAMES,

THE WITNESS: DAVID JVENSEN, J-E-N~S<E-~i.

DIRECTY EXAMINATIGN
BY #MRe MIODLETON;

Qe SIR, DECEMBER 30, 1985, WHG WERE YOU EMPLOYED
8Y?

A, THE ORANGE POLICE OEPARTMERT,

Q. IN WHAT CAPACITY?

A, HOMICIDE OETECTIVE.,
Qe HOW LONG HAD YOU WORKED FOR THE CITY OF

ORANGE POLICE

A. AT THAT TIME, APPROXIMATELY SIX YEARS,

Q. DID YOU RESPOND ON THAT UATE, DECEMBER 30,
1983, 70 1144 EVEREVT STREET?

A, YES, 1 DID,

Q. ABOUT WHAT TIME?

Ao APPROXIMATELY 11 -~ BETWEEN 11:00 AND 11:30,

DEPARTMENT?

D, JEAN RANDALL, C,5.,R., OFFICIAL CQURT REPURTER
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1 I BELIEVE,

2 Q. AND WERE YOU ULTIMATELY THE INVESTIGATING

3 OFFICER ON THE CASE RECARDING MR, BEELER?

4 A, YES, | WAS.

S Q. NOW, UPON ARRIVING, WHAT O!D YOU DO AT THE

6 SCENE?

7 A, 1 MADE CUNTACT WITH DETECTIVE SERGEANT WALSH
8 WHO HAD ARRIVED PREVIOUS AinD DISCUSSED THE CASE WITH niM,
3 Q. AND D10 YOU GO INSIDE THE RESIDENCE?
10 A, YES, 1 D1D.
11 Q. BEFORE GOING INSJIDE THE RESJDENCE -~ WELL,
i2 OESCRIBE WHAT YOU DID AS FAR AS ~= FRUM THE TIME YOU
13 ARRIVED TO WwUST BERFURE YOU WENT INSIDE OF TME RESIDENRCE.
14 I'M JUST ASKING YUU DID YOU 60 AND LOOK AT THE OUTSILE UF
13 THE RESIDENCE) WHAT DID YOU DG AT THAT FUInT?

16 A, MADE THE CUNTACT WITH THE PERSOUNNEL AT THE
17 SCENE, WERT OVER AND OBSERVED THE VICTIM LAYIne UN THE
18 LAWN, AnD THEN | CAME BACK AND HMADE CUONTACT WITH OTHER
19 PERSONNEL, AND AT ONE POINTY IN TIME WE WENT [NTO THE
20 RESIDENCE,
21 Qe WHEN YOU WENT AMD SAW THE VICTIM ON THE

22 GRASS, WAS THERE O8VIOUS 51GNS THAT HE HAD BEEN WORKED ON
23 BY EMERGENCY PERSONNEL?
24 A, YES, THERE WAS.

25 Qe SHOWING YOU PEGPLE'S 3. DO YOU SEE GBVIOUS
26 SIenNS OF EMERGENCY PEOPLE WORKING OUN HIM?

De VEAN RANDALL, C.5.R., OFFICIAL COURT REPURTER
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A.
Q.
A.
Q.
A.

BEDROOMK AKD ALSO A BATHROOM,

Q.

A

FIRST DESCRIBED, A BROKEN ,22 ®IFLE AnND THE DGORWAY RIGHT
In THE CERTER OF THE PICYURE 15 THE -- LEADS TO THE
HALLWAY WHICH WCOULD 60 TU TONY, HICHAEL'S AND THE

BATHROCHM,

Qe

A,

STANDING TAKING THE PICTURE RIGHT AT THE FRONT DCCR
GUjue == TARING A PICTURE Ity THE SOUTHERLY UDIRECTIUN (M

 THE HALLWAY

Q.

BE A DOOR TO THE LEFY OF THE PICTURE, WHERE IS THAT 60ING
T0 60 TO7?

Ao

AND THE SATHMROOM, AL30 THE HALLWAY BETWEEN THE THREE

ROCGHS .

Qe

AREA,

1889

APPROXIMATELY 20 FEET.

I THERE A HALLWAY OFF OF THAT HALLWAY?
YES.

WHERE DOES THMAT LEAD TO?

THAT LEADS TO TONY'S BEDROOM, MICHAEL'S

PEOPLE'S 38, WHAT DOES THAT DEPICT?
(PEUPLE'S 38 = MARKED FOR IDENTIFICATION,)
THAT DEPICTS THE LIVING ROUM HALLWAY THAT |

PEOPLE"'S 39, 1S THAT ANOTHER ANGLE?
(PEOPLE'S 39 = MARKED FOR JDENTIFICATIGN.)
YES, FRUM THAT ANGLE THE PERSON ®WCULD GBE

OKAY, NOW, in PEOPLE'S 39, TMERE APPEARS TO

GOING TO 60 TO TONY'S ROOM, MICHAEL 'S ROOM

AND THE RIFLE WAS FOURD JUST AS YOU FOUGD IT

D. JEAN RANDALL, C.5.R,, OFFICIAL COURT REPORTER
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1 RIGHT THERE?

2 A, YES.,

3 Q. DID YOU FIND ANOTHER PORTION OF TMAT RIFLE?

¢ A. YES, 1 OID.

5 Q. AND WMERE WAS THAT?

6 Ao JUST TO THE ENTRANCE OF MICHMAEL'S ROOM,

7 Q. SHOWING YOU PEOPLE'S 40, WHERE 1S THAT?

8 {PEOPLE'S 40 » MARKED FOR IDERTIFICATION,)

5 A, THAT'S THE DOORWAY TO MICHAEL'S RUOM WHMICH IS
10 THE SOUTHEAST BEDROUM,
11 Q. OKAY. AwnD THERE APPEARS TO BE DAMAGE TC THAT
12 DOGR?

13 A YES.
14 Qe DID YOU FIND THAT THAT wAY?
15 A, YES,

16 Q. AND WAS THERE ANYTHING DIRECTLY HELOW THAT N

17 THE FLGOR?

18 A, YES,
19 Q. WHAT WAS THAT?
20 A, TME OTHER MALF OF TME .22 RIFLE, THE BUTT

21 PORTION,

22 Q. SHOWING YOU PEOPLE'S 41, 1S5 THAT -- WHAT I8
23 THAT?

24 (PEOPLE'S 41 = MARKED FOR IDENTIFICATION,)
25 A, THAT S THE BUTT PORTION TU THE .22 RIFLE,

26 SPLINTERS FROM THE DGOR AND THE RIFLE ON THE CARPET,

D. VEAN RARDALL, €.5.R., OFFICIAL COURT REPORTER
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1 Qs PEOPLE'S 42, 15 THAT A OIFFERENT ANGLE OF THE
2 SAME?
3 (PEOPLE'S 42 = MARKED FPOR JDENTIFICATION.)
4 Al FROM THAT ANGLE THE PERSON TAKING THE PICTURE
$ WOULD BE INSIDE MICHAEL'S ROOM GOING YOWARDS THE HALLWAY
6 AREA .
7 Qe OKAY. A#D 43, WHAT DOES THAT DEPICT?
8 {(PEOGPLE'S 4) o MARKED FOR IDENTIFICATION.)
] A, THAT 'S A PICTURE INSIDE MICHAEL'S RUOM WITH
i0 THE DOGR SHUY SHOWING THE UAMAGE TO THE QOOR,
11 Qe PEOPLE'S 447
12 (PECPLE'S 44 = MARKED FOR IDENTIFICATION,)
13 A, THAT'S A PICTURE [INSIDE MICHAEL'S RCOM,
14 Q. PEOUPLE'S 452
15 (PEUPLE'S 45 = MARKED FUR IDENTIFICATION,)
16 A, PICTURE GF MICHAEL'S BED WITH A HAMMER ON TUP
17 UF THE BED,
18 Q. AND PECPLE'S 487
19 (PEOPLE'S 46 = MARKED FOR IDENTIFICATION,)
20 A, THAT'S A PICTURE OF A DESK DRAWER THAY HAD
2l BEEN RANSACKED, IN MICHAEL'S ROOM,
22 MR, BARNETTs OBJECT, THAT'S A CONCLUS]ON,
23 SPECULAT I ON,
24 THE COURTs THE OBJECTION 13 OVERRULED, THE ANSHER
25 REMAINS,
26 BY MR, MIUDLETOHN:
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1 (PEOPLE'S 52 = MARKED FOR IDENTIFICATIGN,)
2 A. THAT'S A PICTURE OF SEVERAL DISCARDED ITEMS
3 ON TOP OF THE VICTIM'S BED, SEVERAL BULLETS THAT WERE
4 POUND IN THE CENTER OF THE BED.
5 Q. DID YOU NOTICE WHAT KIND OF BULLETYS THOSE
6 HERE THAT YOU FOUND OM THE BED?
7 A, CUPPER JACKET | BELIEVE BLAZER AMMUNITION,
8 Q. DO YOU RECALL WHAT CALIBER?
9 A, .22 CALIBER, LUNG RIFLZE.
10 Q. I WILL HAVE MARKED AS FEUPLE'S 53, DO YOU
11 RECUGNIZE WHAT | AAVE [HR MY HAND?
12 (FEOPLE'S 53 = MARKED FUR IDENTIFICATIUN,)
13 A. YES, | DO.
14 Q. WHAT 135 THAT THE?
13 A, THE UPPER PCRTJOUH OF THE .22 CALIBER RIFLE
16 FOUND 15 THE ENTRYMAY.
17 Q. 15 THAT WHAT APPEARS TO BE I PECPLE'S 39 AnD
18 182
19 A, YES, IT 1S.
20 THE COURTs WE'LL AFFIX A TRIGGER GUARD IN THE
al TRIGGER HOUSING.
22 BY MR, MIDDLETON.
23 | Q. WHEN YOU FOUND THAT GUN, DID YOU LOGK AT IV
24 AND CHECK IF IT WAS LOADED?
25 A, I STOOD BY WHILE ONE OF THE SHERIFF'S
26 PERSONNEL DID AND [T WAS 1OV,
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1 Qe OID YOU TALK WITH MR, FLOYD RANEY?

2 A, YES.

3 Q. WHERE [S HIS RESIDENCE?

4 A, 1T WOULD BE AT THE CORNER, SOUTHEAST CORNER
5 OF MAPLEMOOD AND EVERETT,

§ Q. NOW, WMILE YOU WERE AT THE HOUSE, DID YOU

7 CHECK THE FRONT SCREEN DOOR?

8 A, YES, 1 DID.

9 Qe OID YOU FIND ANYTHING PECULLIAR WiTH THE FRONT
10 SCREEN DUUR?
11 A, YES,
12 Qe WHAT IS THAT?
i3 A, APPEARED TO BE A SMALL BULLET HOLE THRUUGH

14 THE SCREEN.
15 Qe HOW, DURING THE TIME THAT YUU WERE AT THE
16 RESIDENCE, DID YOU MAKE ANY TELTY TO DETERMINE CR ATTEMPT

17 TG OETERMINE TRAJECTORY?

la A. Yﬁs.
19 MR, BARNETT: CBJECTION, NO FUUNDATICH,
20 THE CGURYTs OVERRULED, THE QUESTION WAS

21 PRELININARY.,
22 THE WITNESSs VYES, | DID.

a3 8Y MR, MIDDLETUON)

24 Q. AND WHAT ODOES THE WORD “TRAJECTGRY® MEAN?
25 A, THE LINE THAT A BULLET wWOULD TRAVEL.
2é Qe UKAY, HAVE YOU, 1N YOUR WURKINGS AS AN

D. JEAN RANDALL, C.S5.R., OFFICIAL COURT REPURTER
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1 INVESTIGATOR, HAVE YOU ATTEMPTED TO DETERMINE, IN THE
2 PAST, WHAT PATH A BULLET TAKES?
3 A, YES.
4 Qe AND HOW DO YOU DO THAT?
5 A, YOU COULD DO IT 3EVERAL WAYS, WITH A
6 LASER == WHAT WE DID IN THIS INCIDENT WAS WITH A STRIKG,
7 GOING FROM URE POINT WHERE THE BULLET WAS LOCATED OR WHERE
8 IT MADE ENTRY INTO SOMETHING ELSE YU SEE IF THE TRAJECTORY
3 i5 CONSISTENT WITH THGSE TWO POINTS.
10 Q. IS == HOW MANY TIMES HAVE YUU USED THAT
11 METHOD BEFURE?
12 A, 1'D SAY LESS THAN A HALF UOZEN, PRUBABLY
13 Five.
14 Qe tiUW DU YOU GC ABOUT SETTING SUMETHING LIKE
15 THAT UP?
16 A USUALLY OONE WITH THE CRIME SCENE
17 INVESTIGATORS AT THE SCENE, IT'S WOT SCIENTIFIC., | HWOULD
18 ARRANGE TO HAVE A STRING OR, LIKE I SAY, IN ONE IHSTAMNCE
19 WE DID IT WITH A LASER FROM TME POINT WHERE YOU KNOW THE
20 BULLET PASSED FROM ITS BEGINNING TO ITS ENDING,
21 Q. HOW DO YOU SET UP THE STRING?
22 A, IP YOU KNOW THE TWO POINTS. LIKE | SAY, IN
3 THIS INCIDENT WE KNEW,
24 MR. BARNETTs CBJECTION, NONRESPONSIVE,
23 THE COURT: SUSTAINED.
26 BY MR, MIDDLETON:
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1 Qe OKAY, HOW WOULD YOU SET IT upr?
2 A, I WOULD HAVE THE STRING GO FROM THE POINT
3 WHERE WE KNEW THE BULLET EITHER STARTED OR ENDED TO WHERE
4 IT STARTED OR ENDED.
1 IN THIS CASE IV WAS IN THE VEMICLE OUT 1IH
6 FRONT OF THE RESJDENCE.
7 Q. SO IF YOU HAVE TWO POINTS, TWO BULLET HOLES
8 IN TWO DIFFERENT OBJUECTS, YGU WOULD STRING A STRING
9 THROUGH THERE TO RUN A STRAIGHT LINE?
19 A, YES,
11 Qo WHAT WOULD YOU 8E DUING THAT FOR?
12 A, MAKING SURE THERE WAS NO SULID C8JECTS I
13 BETWEEN THE TWO WHICH WOULD MAKE YOU BELIEVE THAT |V
14 WASH'T A TRAUECTGRY OF THE BULLET. OR MAKE SURE THERE WAS
15 NUTHING ELSE IN THE WAY UF THAT LINE,
16 Q. UKAY, DID YOU DO THAT IN THIS PARTICULAR
i7 CASE?
18 A, YES, | DID.
19 Q. TELL ME -=- WHAT DID YOu DO?
20 Ao 1 HAD A STRING PUT THROUGN THE BULLET KOLE IN
21 THE SCREEN GOING TO WHERE A BULLET WAS LOCATED Ia A
22 VEHICLE IN FRONT OF THE RESIDENCE AT 1144 EAST EVERETT,
23 Q. AND DID THE STRING STOP AT THE BULLET HOLE In
24 THE SCREEN?
28 A. YES, IT DID,
26 Qe DID IT EXTEND INTO THE RES[DENCE?
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1 | RooM?

2 F' YES.

3 Q. AND THIS == THIS IRREGULAR MARKING IN TME

4 | BACK YARD WITH THE THREE LINES THROUGH IT, 18 THAT THE

S | SWIMMING POOL IN THE BACK YARD?

6 A, YES,

7 Q. NOW, WHEN YOU DID THAT -= THAT TRAUECTORY

3 | EXPERIMENT OR WHATEVER YOU WANT TC CALL IT, THE THING

9 | WHERE YOU LAID THE STRING FROM THE CAR DOOR AT THE CUR3 TO
10 THE SCREEN DOUR AND BEYOND THAT INSIDE THE HOUSE, DID YOU
11 | WALK ALONG THAT LIHE ARD SEE WHERE THINGS WERE AS FAR AS
12 | ANY C3STRUCTIONS OR ANYTHING LIKE THAT IN THE YARD?
13 A, YES,
14 Qe SHOMTNG YOU PEGPLE'S 63, DESCRIBE WHERE THE
19 PERSUN WOULD BE STANDING TO TAKE THAT PHOTGGRAPH?
16 (PEOPLE'S 63 = MARKED FOR 1DENTIFICATION,)

17 A THAT PERSUN WOULD BE JUST ABOQUT ON THE PUBLIC
18 | SIDEWALK PUINTING DIRECTLY AT THE FRONT DUOR GF THE
19 | RESIDENCE.

20 Q. AND DID THR STRING GO THROUGM THE DOOR AT THE
21 | TOP OF TME PICTURE THAT WE ARE LOOKING ATV?

22 Ao YES .
23 Qe ALL RIGHT, OID YOU FInD ANYTHING IRREGULAR
24 | WITH THE LAWN WHEN YOU LAID THAT STRING IN THE LINE?
25 A, YES, | DIOD.

26 Qe WHAT DID YOU FIND?
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1 Qe IF YOU HAD, YOU'D HAVE MADE A HOTE THAT YoU
2 | FOUND SOME OTHER LOOSE ROUNDS, CORRECT?
3 A, YES,
. Q. YOU DIDN'T MAKE SUCM A NOTE?.
] A, ! DON'Y BELIEVE 50, WO,
6 Q. THE ONLY ROUNDS THAT YOU FOUND WERE, AGAIN,
? In ANTHONY'S ROOM, CORRECT?
8 A, YES.
9 Q. YOU FOUND A SCREWDRIVER DOWN HERE NEAR THE
10 | FRONT DOORy IS THAT RI6HT?
11 Ao YES,
12 Qe HOW, THE ROUKDS THAT YUU FQUND, THE .22 LCONG
13 | RIFLE?
14 Ao YES.
15 Qe NOW, CAN THEY BE FIRED QUT UF A PISTOL CR A
16 RIFLE?
17 A, YES.
18 Qe COULD THEY BE FIRED ~- ARE THEY CAPABLE OF
19 BEING FIRED OUT OF THIS GUN, FOR INSTANCE, THIS RIFLE?
20 A vES.
21 Qs SHOWING FOU PEQOPLE'S 45, THIS IS FROM TONY'S
22 | RUUMy IS TRAT RIGHT?
23 Ao YES.
24 Q. AND THIS IS WHAT YOU INDICATED WAS THE
25 | RANSACKING?
28 Ae YES.
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1 FROM THE SCREEN QOOR TU THE CAR, WAS THE SCREEN DOOR OPEN
2 OR CLOSED?

3 Ao CLOSED.

4 Qe FLUSM AGAINST THE DOOR?

S A, YES.

6 Qe AND THAT'S SPRING LOADED?

7 A, YES.

8 Qe WOULD YOU HAVE A STRAIGHT LIHE IF YOU MUVED
9 THE SCREEN AT ALL, STRAIGHT LINE WITH YOUR STRING TO THE
10 HOLE?

11 A, YES AND NO,
12 Qe DEPENDING Ot MOW FAR OPEN THE DUUR WAS?
13 A. TES.

14 Qe DID YGU TRY IT AT OUJFFERENT PUSITIONS WITH
13 THE DOOR UPEN?
16 A, YES,
17 Qo SOME YOU CUULD MAKE THE STRING GO STRAIGHT,
18 SOME YOU COULDN'T?
19 A, RIGHT.

20 Q. DID YOU TAKE PICTURES OF THOSE?

21 A, NO.

22 Qe IT WOULD BE DIFFERENT ANGLES WITHIN THE HOUSE
23 THEN OR OUTSIDE THE NMOUSE WHERE YOU COULD MAKE ~- MOVE THE
24 DOOR AND STILL HAVE THE STRING IN A STRAIGHT LINE?

25 A, I DON'T BELIEVE S0,

26 Q. DID YOU GET ~- TRY THE STRING IN SOME
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1 | POSITIONS WHERE YOU DIDN'T GET A STRAIGHT STRING?

2 A.  IF THE DOOR WAS MAYGE A CUUPLE INCHES OPEN,

3 | IT WOULDN'T HAVE THE SAME ANGLE. [T WASN'T A

¢ | SCIENTIFIC -= ONLY FOR MY BENEFIT TO TRY TO SEE IF IT WAS
5 | CONSISTENT,

6 Qe WHAT DO YOU MEAN 8Y STHE SAME ANGLE"?

7 A.  YOU ARE 3AYING IF THE OOOR WAS OPEN GHE OR

8 | TWC INCHES. LIKE | SAY YOU DEFINITELY WOULD BE PUTTIiG

9 | PRESSURE ON THE SCREEN WHERE YOU WOULON'T HAVE A CLEAN
i0 | HOLE LIKE YOU HAVE.
i1 Qe YuU ARE NOY AN EXPERT IN BULLET HOLES THROUGH
12 | SCREENS, ARE YOU?
13 A, WELL, IT'S FRETTY OSVIOUS IF SOMETHING 1S
14 | GGING THROUGH THE SCREEN YOU ARE DEALING WITH A WYLGH TYPE
15 | MESH, IT'S GOING TO GO THROUGH WHATEVER IT'5 GUING THROUGH
16 THE SAME S1Z& AS WHAT JT'S GOING THRCUGH, IF YUU HAVE
17 | SOMETHING ON AN ANGLE, IT'S GOING TO TEAR MORE OF WHATEVER
18 | IT'S GOING THROUGH.
19 Qe THATY WOULD CHANGE THE POSITION GF THE
30 | ULTIMATE LOGCATION OF THE BULLET, RIGHT?
21 A.  CORRECT:
22 Qe SO 1P —— FOR YOUR THEORY TO 8& GORRECT, IT
23 | WOULD == THE DOOR WOULD BE SHUT?
24 A.  YES,
25 Qe  IF THE DOOR WAS CPEN AT ALL, THEN IT WOULDN'T
26 | BE CORRECT, CORRECT?
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1 A, YOU ARE POINTING AT THE WRONG DOCR.

2 Qe 1'M SORRY, DOWN HERE?

3 A, YES.

4 Q. 1% THAT CORRECT?

5 A YES.

§ Qe SO FOR YOUR <= YUU RAN A STRING WITH THE DOOR
7 SHUT IT WENT 1N A STRAIGHT LINE TO THE CAR DOOR, CORRECT?
8 A, CURRECT,

9 Qe IP YOU OPENED THE SCREEN AT ALL, THAT
10 | WOULDN'T WORK, WOULD 1T?

11 A, RO,
12 MR, BARNETT: HOTHING FURTHER.
13 REDIRECT EXAMINATIGN

14 6Y MR, MIDDLETCN:

1s Qe ' GOING TO PHRASE A QUESTION HERE, THE

16 DEFENSE SAID, "IF THE SCREEN COOR WAS UPEN AT ALL, IT

17 WOULD CHANGE EVERYTHING FOR YOU®; [3 THAT RIGHT?
18 A, YES,
19 Q. WELL, WNAT DOES 1T ALL MEAN, WHAT IF THE
20 SCREEN DOOR WAS ON 1TS WAY CLOSED AND JUST SAY AN INCH OR
73 A WALF AM IRCH OR A QUARTER OF AN INCH FROM THE JAMB

22 BEFORE IT NIV, WOULD THAT CHANGE THINGS?

23 A, POSSIBLE, BUT 1'M NOT FOR SURE.
24 Qe YOU CAN'T REALLY SAY FCOR SURE HMCHW MUCM IT
28 WOULD CHANGE, IF ANYTHIHNG, USING THE STRING?

26 A, FOR SOMETHING TO DRASTICALLY CHANGE, IT WOULD
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1934

i CAUSE OF DEATH uUF AWTHIAY HTEVEINSUN?

Z A MR e ITEVENSUN DIEL As A RESULT UF A

3 GUHSHIT WOURD WITH THE SULLET ERTERImG His LEFT BSACK

4 A iuJbRIMG HIS LEFT LUG AnD HEART.

5 9] ARD WHAT WAS THE == 15 TrERE A WAY TG

6 DETERMINE THAE ANGLE OF TRAUJECTURY A BULLET TAKES un

7 ENTERING THE 4GDLY?

S A YES.

9 N ACW LG YUu DETERMINE THAT?
i90 A THAT [o DETERMINED BY THE EXAMIHATION OF
1i THE INTERGAL URGANS THROUGH THE INJURIES WHICH ARE
12 HOTED INTERNALLY, COULD CREATE == YOU CCULD DETERMINE A
i3 PATH THAT THE oULLET HAS TAKEN AFTER IT HAS ENTERED THE
i4 BCUY .
i5 G WHAT THE ANGLE WOTED BY UR. BOLDUC I ®HIS
io ERAMTHWATION?
17 A YES.
18 MR+ BARNETT: OBJECTION; HEARSAY.
19 THE COURT: CVERRULED. YOU MAY AHSWER.
20 THé WITNESS: IT WAS HIS OéINlON THAT THE BULLET
21 ENTERED THE BODY AT AN ANGLE OF 45 DCEGREES WITH A
22 SLIGHT, ALMOST, ABOUT 10 DEGREE DEVIATION FROM LEFT TU
23 RIGHT.
24 B8Y MR. MIDDLETGMN:
25 Q AlD DID YOU SAY AN UPWARD?
26 A I DIDWN'T SAY UPWARD. IT IS AN UPWARD

Mo ARMELLA MARTIi, CeSerR+, OFFICIAL COURT REPORTER

6-ER-1298
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1935
1 ANGLE ABOUT 45 UEGWREES.
a ) Q UKAY..  0W, DID YUU REVIEW YOURSELF ALL
S THE PHUTOGRAPHL == WEibil, LET ME ASK YOU THIG: SFOW i
4 YOU == AnlD ['LL MARK LT 2ESPLE'S 68 == 639, I'M SORRY ==
B} 10 YOU KEVIEW THIS PRUTUGRAPH, WHAT DCES THIS
i FrOTOURAPH SHUW?
7 A THIS PACTUGRAPH SHOWS THE BODY WITH A
3 PRUBE BEIWG HELD 6Y THE == BY == 1 CAW'T TELL WHO'S
9 HOLUIwWG 1T BECAUSE ThE FACES AREN'T AVAILABLE, BUT
iU THERE'S A PRUBE BEING HELD SHCOWING THE AnGLING OF THE
il SULLET,
12 FEOPLE'S 69 = MARKED FOR [.D.)
15 Y AnD IS THERE A DEFECT IN THIS PHUTOGRAPH?
i4 A Yes, THERE IS5,
i35 V] WHAT I5 IT, CAN YCU TELL WHAT THE REvrECT
id 137
17 A LOCKED LIKE DURING THE DEVELUPMEWNT OF THIS
i8 FIkM, PART OF 1T APPEARS TO HAVE BEEWN DEFECTIVELY
15 DEVELUPED.
20 Q AiD IS THIS PHOTOGRAPH IDENTIFIABLE AS FAR
21 AS THE VICTIM in THE CASE?
22 A YES, IT i5.
23 . Q IT HAS ANTHONY STEVENSON'S WAME On IT?
24 MR. SARNETT: OBJECTION; HEARSAY.
25 THE COURT: UVERRULED.
26 THE WITHESS: THE PHOTOGRAPH CLEARLY SHUOWS THE

e ARMELLA MARTIN, CeSeRe, OFFICIAL COURT REPORTER

Pet. App. X - 263
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1355
i MR MIDULETOH:  UBJECTIiOMN; VAGUE.
2 THE CUURT: GVERRULED.
3 TGU HAY ARSWER .
4 TAE WITHESS:  YES. In CTHER WORDS, YUU XNGH,
5 THERE ARE MULTIPLE WOUHDS AMD YUU HAPPER TS EXACISE THE
o WRGMs WOUND, YOUU CAN'T EXCISE EVERY WOURND.
7 BY MR. BARVMETT:
8 g RisHT. Ii FACT, YOU YOURSELF TESTIFIED
9 RECENTLY THAT YOU EXCISED A WOUND THAT YOU HADH'T
i0 EXCISED; IS THAT CORRECT?
il A I UION'T UNDERSTAND.
i2 ¢ YOU TESTIFIED RECENTLY, IWACCURATELY, THAT
13 YGU EXCISED A WOUND THAT YOU HADH'T EXCISED?
14 A THAT'S CORRECT.
15 MR. BARMETT: I WILL, WITH THE COURT'S
1 PERMISSIUil, MARK TWO FPHOTOGRAPHS B AND C.
17 THE COURT: WE ALREADY HAVE A B. WEXT IN ORDER
18 i3 C AMD D.
19 (DEFENDAMT'S C & D = MARKED FOR 1.D.)
20 BY MR. BARNETT:
21 'Q NOW, CAii YOU SEE == IT'S I SMALL PRINT
22 BECAUSE IT'S A SMALL PHOTOGRAPH ==- BUT DO YOU 5EE
23 STEVENSGIN OM THIS LABEL?
24 A YES.
25 _ g THIS APPEARS TO BE MR. STEVENSON'S RIGHT
26 HAND; I3 THAT COURRECT?
Mo ARMELLA MARTIn, C.S.R.s OFFICIAL COURT REPORTER
6-ER-1300
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i958
i A YES.
B Q WU, I OBSERVE S0ME, WHAT APPEAR TO GE,
3 DARKENED AREAS JUST BELGH THE FINGERS Ui THE SASE UF
4 THE HALD; DU YOU UBSERVE THGSE?
5 A YES.
6 & DU YUU UBSERVE SOME DARKENING AREA Oh THE
7 THUMB AND JUST SELOW THE IHDEX FINGER?
3 A YES.
9 q AisD i THE == THAT 'S & ©, CORRECT?
10 A YES.
i1 g AND THIS APPEARS TO BE A PHOTOGRAPH OF
12 M. STEVENSGN'S LEFT HAND; IS THAT CORRECT?
i3 A YES.
14 g I UBSERVE WHAT APPEARS TO BE DARKEW G
15 AREAS I THE LEFT HAMD AS WELL; [5 THAT CORRECT?
16 A YES.
17 Q WOW, WITHOUT HAVING EXAMINED THE BUDY
id FERSONALLY, THERE'S WO WAY YOU -CAN TELL US WHAT THOSE
19 MARKS ARE; ISN'T THAT CORRECT?
20 , A THAT'S CORRECT, I CANNOT TELL YOU.
21 Q YOU CANWGT TELL US IF IT'S A BRUISE; Is
22 THAT CORRECT?
23 A I CAWNGT TELL YOU THAT.
24, g SINCE THERE'S WO INDICATION OF A WOURND
25 BEING EXCISED; (S THAT CORRECT?
26 A THAT 'S CORRECT.

Me ARMELLA MARTIN, C.S..R., OFFICIAL COURT REPORTER

6-ER-1301
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1957
i Q S0 THERE'S iU WAY OF TELLInNG, BASED Ui
2 WHAT DR. BOLDUC wil, WHETHER UK wOT THESE waaalwauaus
3 WHICH OCCURRED CLUSE in TIME TC THE TIME UF caATH}
4 150" T THAT coﬁQECT?
5 A THAT'S CURRECT.
s Q 50 WE JUST DON'T KWOW BECAUSE THE WOUNDS
7 WEREN'T EXCISED; 15 THAT CURKECT?
3 A [F THEY'RE WOUNDS, THAT'S CORRECT; THAT'S
9 CURRECT .
10 G WUW, N TERWS UF YOUR TESTIMONY ABOUT THE
i1 GISTAHCE THAT THE SARREL MUST HAVE SGEEN FROM THE ENTRY
i2 SITE, DO YOU HAVE 350ME PARTICULAR EXPERTISE IN THE
13 OUPZRATIUK OF FIREARMS?
14 A WELL, AY EXPERTISE IS INTERPRETATION UF
15 BULLET WOUNDS.
16 N 00 YOU HAVE == HAVE YOU CONDUCTED TESTS O
17 HOW FAR PARTICLES OR SMOKE WiLL PASS FROM THE BARREL OF
18 A PARTICULAR TYPE OF WEAPON?
19 A NO, MY EXPERTISE WOULD 8E JUST IN A
20 GENERAL AREA. THE ACTUAL DISTANCE HAS TO BE DONE BY
21 ACTUAL FIRING OF THE WEAPOUN.
22 » Q I' SEE.
23 S0 WHAT YOU'RE == IF I UNDERSTAND YOUUR
24 TESTIMUNY CORRECTLY, YOU'RE SAYING THAT THIS WAS idCT A
25 CONTACT WOURKD. THERE'S NO EVIDENCE THIS WAS A CONTACT
26 WOUND, THAT 1S, THAT THE BARREL WAS PRESSED AGAINST THE

Me ARMELLA MARTIN, CTeSeRe, OFFICIAL COURT REPORTER

6-ER-1302
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1 DECEASED WAS In WHEW ThE Gun WAS FIRED, WITHQUT KaoWING
2 ONE OF THOSE AS A CONSTANT, YUU'RE JUST GUESSING AS Tu
3 THE LOCATIUN UF CITHER; Isn'T THAT CORRECT.

a MRe MIDDLEITONS THAT'S BEYOUND THE EXPERTISE UF

5 THAIS WITWESS SINCE THERE'S COTHER == LACK OF FUUNDATIUN.
5 Trig CUURT: OVERRULED. YOU MAY ANSWER. PROPER
7 CRUG3S5 EAAMINATION.

3 THE WITwESS:s  YEAH. THAT'S COKRECT. ALL I CAW
9 SAY 15 THE AdMeLE THE BULLET EWNTERED. JUST WHAT
i0 POSTTION THE BGDY IS Iid AT THE TIME THE BULLET ENTERED
il THE B80UY UR TAE LOCATIOW OF fHE BARREL OF THE WEAPON IN
iz RELATIOMN TU THE S0DY EXCEPT FOR DISTANHCE, YOU KHNOW == I
L3 CAN GIVE YUU A GEMERAL IDEA WHAT THE DISTANCE IS 8UT

14 WHAT PUSITION I3 IT SELGW OR ABOVE, 1 CAN'T TELL YOU.
15 BY MR. BARNETT:

16 Y WELL, THE GENERAL IDEA Ol DISTAWCE IS,

17 WeELL, #OT CLCSER THAN FIVE IHCHES AND CUOULD BE ANY

13 DISTANCE BEYOWND THAT, CGRRECT?
19 A THAT'S CORRECT. FROM THE EXAMIMATIOWN OF
20 THE SKIN SURFACE, THAT'S CORRECT.

21 MR« BARNETT: CAN [ JUST HAVE ORNE MOMENT?

22 THE COURT: SURE.

23 (DISCUSSION OFF THE RECORD BETWEEN DEFENSE
24 COUNSEL, THEREAFTER DEFENSE COUNSEL MANIPULATING THE

25 MANHEGUIN ASSISTED BY SECUOND DEFENSE COUNSEL.)

26 THE COURT: ARTHRITIC CONDITION, NO DOUBT.

M. ARMELLA MARTIW, Ce54Rep CFFICIAL COURT REPORTER

6-ER-1303
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Q. IS ThAT SOMETH1HG THAT YOU WOTICED WHE YIu
GOT BACK?

A. YEAN.,

i SHUWING YUU PEQFLE'S 530 WHOSE BECRCSM DUES
THAT APPEAR TU BE [T

A IT's MY SRUTHER TUNY's BEDRUUM,

e A 18 THAT HIS CLUSET DUOR?

Al YEs.

Qe WUY , THERE APPEARS TO BE AN [HDEWTION INTU

THE I#SI0DE SIve ur THE CLUSET DUGOR ABUUT THE SIZE OF A
FIST IT LUCKS Like, WAS THAT THERE BEFCRE THAT MORNING

THAT YGU LEFT?

A, YEAH.
q. GAD THAT BEch THERE FOR QUITE SCME TIME?
A YEAF.
de Nl , AFTER REVIEWING THE THTERIUR UF YOUR

HOUSE AFTcR RETURNING TS YOUR HCUSE THAT DAY, DID YOU

NOTICE ANY ITEMS MISSING FRUM THE BEDKUUM?

A. YEAH, THERE WAS A FEW ITEMS MISSIiG.

Q. CAW YOU NAME THEM?

A. SOME JEWELKY, GOLD CHAIN, AN ITALIAK HORW, 35
MILLIMETER CAMERA, 3GME CASH,

Q.' ABCUT HOW MUCH CASH?

A. I THINK 1T WAS $1200.

Q. UKAY. YOU SAID AN ITALIAN HORN, IS THAT LIKE
A CHARM, A PENDANT?

D. JEAN RANDALL, C.5.k., OFFICIAL CCURT REPURTER
6-ER-1304
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2014
1 A, vis, THEY WOULDN'T LET ME IM THE HUULE.,
2 Q. DIL Yo EVEATUALLY &G i THUUGH?
3 AL I OWENT T TH GET MY CLUTHES, THEY LET ME iwm
4 FUR A FEW MINUTES Tu GET MY CLOTHES.
3 q. SHOWI®G YOu FEUPLE'S 40, WHAT [S THAT A %
3 FICTURE UF? :
7 AL THAT S MY EEORUOUM DOUR,
6 G AND WAS THAT INDENTATION I THE DUGR THERE §
4 BEFGRE YOU LEFT FOR WURK? :
10 A. HUH~UH. !
11 G. IT WAS THERE AFTER YOU GUT GACK?
iz Al (WITKESS WODS YES.)
13 YEAR, YES.
14 Q. I[T'5 FUR HER, SHE TYPES EVERYTHING LOWic. ‘
15 THE CGURT: | LIKE TO HEAR WGISE, TOU, BUT IT'5 MOT |
16 THAT IMPURTANT.
17 3Y MR. MIDDLETON: g
18 q. SHOWING YOU PEGPLE'S 41, IS THAT A PHGTOGRAPHV
15 GF YGUR BEDRGOM LOCKING FROM THE HALLWAY?
20 A. YES.
21 Q. WAS THE BUTT OF THAT RIFLE LAYING LIKE THAT
22 WHEN YOU WENT IN?
23 A. YEAH.
24 Q. PEOFLE'S 42, 15 THAT JUST THE REVERSE ANGLE
25 UF THE SAME SHOT? ;
26 A, YEAH. ;
D. JEAN RANDALL, C.5.R., OFFICIAL COURT REFURTERK
6-ER-1305
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2019
1 A, YOu fAVE TG CuCK THE LEVER BEFGRE YCU SHUGT
2 IT.
3 - 79 SCRRY, 1 LOSE TRACK, WHICH HuMBER 1
4 THIS?
5 THE CLERR: 79.
o oY MR. MIDDLr TU:
7 Jo SAGWInG YOU PEGAP_E'S T2, IS THI3 AN ACCURATE
o PHOYOGRAPH OF A GUN KESEMBLING THE OnE YOU ARE TALKIKE
9 ABGUT?
10 (L2225 7% =2 MARKED TUR IDEMTIFICATION,)
11 A, YEAH, RESEMBLING, THAT'S NOT MY GUN, THAT'S
iz dUST LIKE MY GUiN,
13 G WAS YOUR GURN == IS5 YUUR GUN STILL AT HGCME?
14 AL U,
i5 §. WAS IT TAKEW?
16 A, YEAH, IT WAS TAKEn.
i7 G WHERE DID YOU KEEP YUUR GUN?
18 A THAT DAY IT WAS UNDER MY BED.
16 Qe IS THAT WHERE YOU -~ ALL RIGHT. AND WHERE
20 ABOUTS UNDER YOUR BED DO YCU KEEP IT?
21 A, WELL, IF == [F YOU ARE LAYING ON THE BACK UF
22 MY BED, IT WOULD BE Un THE RIGHT-HAND SIDE.
23 Q. Is 1T RIGHT‘NEXT TU YGUR BED OR DOWN BELCOW OR
24 WHAT?
25 A, DOWN BELOGW AND KIND OF UNDERWEATH.
26 Q. 45, [> THAT YCUR BED?
O. JEAN RAMNDALL, C.S5.R,, GFFICIAL CUURT REPOURTER
6-ER-1306
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A I AAVE THREE TEST FIREU bULLET> Anv TrHREE
TEST FIREU CAaslnud.

v Aiiu == ALL R1IonrT, MUd MANY AKE THERC?
[ 'i1 SURRY, Trrei?

THE CuJuRT:  iwu, THAERE'S SIX, wuT WAU's COunTing.,

MR o #IUULETUW:  THAT 'S RIGHT . JKAY, wU AAZAU,
PUT fNEM bACK 1w,

ARE Yuu TRYInNe TU CMSARKASS ME?

TAE CuourT: wu, [ LON'T HAVE TO TRY.
Y MR, MILOLETUN:

V] DID YuU TAKE FUR CUMPARISUNW A SLUG THAT
WS RECETVED FRUM THE oUuwY ufF THE VICTIM I THIS CASE?

A I RECEIVEU THAT PARTICULAR ITEM FROM THE
SHERIFF 'S PRUPERTY RuuiM.

MR« BARNETT: CUULD WE AFPPRUACH THE BENCH JusT
BRIEFLY?

THE COURT: UU YOU WANT Tu BE EMBARRASOEU ALSU?

MR, OARWNETT: I DUN'T THINK I CAN AvVulo IT.

THE CUURT: CUME UP.

(THE FULLUWING PRUCEEDINGS WERE AAD AMUNG

COUNSEL AND THE COURT AT TAE oEinCH:)

THE COURT: YOU WANT EQUAL TIME, RIGHT?

MR . BARNETT: YOUR HUNOR, I ASSUME THAT SRUWi I35
CuMIng BACK TU LAY A FUUNDATIUN FOR BOTH THE SLU& FROM
THE DECEASED AnND FUR THE SLUG FROM THE CAR, oSUT [ ULUN'T

WANT TO AAVE WAIVEU THE FUUNDATION UBJECTIun, AND

M. AKMELLA MARTIN, C.5.R., UGFFICIAL CUURT REPURTER
6-ER-1307
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2125

i MR, imlwvoLiTuad: Yo, FUK XluerdT wow.

< oY MR. MILDLETON:

5 9} UAAT Do THIb THAT I'WE JusT HMARKEU

“ PeuPLe 's =17

5} A TAls 15 A LATENT FINGERPRIGT TAAT I

) UEVELUPED AnD CULLECTED FROUM THE TOP URAWER OF A

7 TWwU~URAWER METAL FlILE CASINET THAT WA> FUUND [ THE

(3 SUUTHWEST LEurkUUM UF THE HOUSE AT TAE EVERETT LUCATIUN.
I’ y iWovw, vlD YUU CUMPARE THAT TO ANY OTHER

iv FINGERPRINT?

il A YEs, I olo,
i2 Y Ulv Yuu CUMPARE IT TO A RULLED FINGERPRINT
i3 UF MR, BEELER?

id A Ycs, | vlu,
15 Q AND DIV YOU BRING THAT WITH YOu, THAT
io RULLEY PRINT?

w7 A I BRUUGHT A CeERTIFIED CUPY UF THE CARD
io TAAT WAS UsED.
15 ¢} CAN I SEc IT?
id (WITNESS REMOVES ITEM AND UELIVERS TU
21 PROUSECUTOR.)
<2 MR, MIDUOLETON: I'LL MARK THIS PEOQFLE'S 94.
43 (PEJPLE'S 92 = MARKED FOR 1.D.)
44 Y MR, MIDULETUN:
42 V] NOW, DID YUU PREPARE A DIAGRAM FuUR COURT,
AV BASED JUN THE ROLLEV FINGERPRINT. Anu THE INKED
M, ARMELLA MARTIW, C.5.R., UFFICIAL CUUKT REPURTEK
6-ER-1308
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4149
i § WU, DUllne Thk AUTUP3Y, VIV Yuu KECELYE A
é sLue TRAT WAS KECUVEKREDL FRUM THE VECLADEDL?
$ A Yty
¢ Q SHUM ING YUOU PEUPLE'S bbb, IT'S ALREADY uttw
=1 MARKED , CAN YuU TELL ME #rAT THAT 1572
6 A OKAY., Bb IS TrHt ENVELOUPE [ PLACEV ThHt
7 PROVECTILE In WiTrt THE EVIUENCE TAe | MADE QUT un
b VECEMBER 31, 1985,
v N I TRAT YUuR NAME Un T2
iv A YE>, IT I5.
1i ¥ CAN YUU UFER T2
lé A IinalUE THE ENVELOFE MARKEL Gu, 12 A FULWEVD
i3 PIECE uF pPAaPEr CunTAliiliw A SMALL CALIBER PROUJECTILE.
i4 < AU 1Y THAT THE PROJECTILE THAT You
15 RECUVEREVY
il A YE>, LT i3,
17 § WU, LUUKING AT == LET 'S WU RACK, IF Yuu
¢ COULD PUT THAT AWAY FUR A MINUTE == @i S8ACK Tu PEurlt’s
iy Su, Tt PIECE UF SCREEN THAT who EACISEVZ
&0 A YES, URAY,
&l (v} QIU YOuU PERFORM ANY TESTS> N THATZ
44 a YES.
23 g WiAT Kitu OF TESTS DID YOU PERFURN On
‘4 THAT?
i3 A I LOOKED AT Y UNDER MAGNIFICATIUN, JUOT
49 LUUKIiNE AY ThRt MULE, TRYIne TU ET AN JULA UF WAAT MAY
M. ARIRELLA MARTIN, U9 Koy, UFFICIAL CUURT KEPUKTER
6-ER-1311
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2178
i THE PrGUECTHLE, SuT THEY WERE NOT WHAT THE SHIRT WAL
3 CUMPUSEL OF, THEY WERE ALRERING TO IT,
3 ¥ SU YUU ARE TELbLlimw US> THAT Flotiks FORE fen
é TO THE SHIRY WERE AFPIXED ON THE SMIRT?
H] A YES.
6 N ARD DID YOU CUNCLUUE THAT THOSE FIBERS
7 WERE FRUM, OR THE SAME TYPE OF FIoER THAT YOU FOURD Ui
8 THE SBULLET?
9 A dlMiLAR TO,.
iG q BUT YUU ==
11 A IN ONE CASE TrExE WAS OWE FIBER wnicCn I
i2 HAD RO ORJoIN PUR,
i3 N THAT *> WHAT | KEAIT, A FIBER Gis TRE SULLET
i4 YUU HAU HU ukleln Furk, CORKECT? |
is A CURRECT,
io v, A BLUE SYRTNETIC FIBER FUURL Un THE o ULLET
17 THAT wAS RECUVEKED FROM TrAt UECEASED, CURRECT?
1l A CURKECT .
iy v 50 THAT WUULDU MEAN THAY IN YUOUR CAREFUL
20 EXAMINATIUN UF Tk DECEASEDL'S SHIRY AND THE FIBERS
21 AFFLXEDL THERETO léui NOT FROM THE LECEASED'S SHIRT, You
F ¥ COULD MOT FInND A 30URCE POX THAY BLUE NYLUN OR &LVE
a3 SYNTHETIC FIBER, CORRECT?
14 A CORRECTY.,
a5 g NOW, YOU DIV Fiab OTHEK EVIVENCE OF OTHER
9 SHIRT FIGERS Un THE DECEADED 'S SNIKT THAT WEREN'T Frunm

6-ER-1312

Pet. App. Y - 276



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 69 of 203 (69 of 203)

2176
i THE WECEASEL'S HIRT, CORRECT?
Z A THAT WEREN'T THE SAME MATERIAL A> ThE
3 SHIRT WAS MADE wuT UF, CURRECT.,
4 (¥ SU THEY CAME FROM A SOURCE OTHER THAN THE
5 SNIRTY
6 A YES.
? Q T YOU HAD SNIRT FIBERS UON THE SHIRT THAT
& PLLN'T CUME FRUM fHE DECEASEV 'S SHIRT; IS5 THAT RienT?
Y A RlenT,
a0 < AUW ABUUT ON THE DECEASEL'S MANDY, DIL YU
13 Fluu ANY FIUEx> ON THENW?
12 A 1 UOA'T RECALL.,
13 » § I MAYLE CAR HELP YUU, MR, GRUW.
14 VU YOU RECULKNIZE THlS AS A REPURT TRAT You
i3 PREPAREY FRUM THE AUTuUFSYY?
i A YES.
7 Q THlS WOULD SE VATEU 12/31/E632
ie A CURRE(T,
ly ] COULL YUU vudT LUUK AT THIS AND SEE IF IT
r3i] REFKESHES YOUR RECOLLECTIUN AND TELL US IF YUU Fuuiu
21 ANY FLluERS ON THE DECEASED'S HANDS?
a2 A YES.
a3 q PID YOU?
24 A YES, 1 Dlv.
45 Q HHAT WAS THE BOURCE OF THUSE FIBERS?
206 A I OOW'T KnuUW,

Me AKMELLA MARTIN, Codeke, UFFICIAL CUURT RKEPURTEK
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4177
9 WELL, VIV Yuu == WELL, WHAT COLUOK wERE
THEY? |
A I wun'YT RECALL.
"} WELL, WHAT DID YOU COMPARE THEM AGAINST In
QROER TO ELIMINATE THE QRIGIN?
A 1 NEVER CONPAKED TREM ALAINSY ANYTHIWNG, YO

THE BEST OF MY RECOLLECTION.
" HUW MARY FIBERS DIV YOU FInD?
A I VON'T KidQW ,

PIU YOU FIND THEM Ui 6UTH RANDSY

A ] BELIEVE THE REPURT SAlw I LIV, YES.

q WHERE WERE TREY Un Tt HARDS?

A I DUN'T RECALL.

%] COULu Yuu TAKE GUT THE VECEASED'S »TilkT,
PLEASE?

A (WEiTiNES> COMPLIEDS.)

Y vusT HULLIRG 1Y UP HEKE. I3 THIS THE BACK

UF TRE 3HIXKT THAT RAS TrE OQUTER ~= THE PIECE UF TAPE uR

SUME THING THAT SAYS OQUTER SrIRTY

A YES.

q I5 THAT THE BACK UF THE SNIRT?Z

A YES.

q 15 THAY RleMT REXY TO THE BULLET HOLE?

A YES, 4T 15,

§ THEKE LOESN'T SEEM TU BE ANY BLOOD In Tilk

AREA OF THE BULLETY HULE} 1> THAT CuRKE(CT?

M, ARMELLA MARTIN, CoedeRe, UFFICEAL CUURT REPURTER
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CORRECTED PAGE 2236

1 | THE COURT: IF THEY AREN'T GOING TO ASK IT, 1|

2 DON'T SEE IT AS BEING RELEVANT ANYWAY, OR A BIG DFAI .

3 READY TO GDO?

4 MR. MIDDLETON: ONE OTHER ISSUE IS THE WITNESS

5 MITCHELL JACKLEY WAS GIVEN IMMUNITY BY THE COURT AND IT
6 WAS REQUESTED BY THE DISTRICT ATTORNEY, AND I BELIEVE

7 THAT JOHN BARNETT, OR THE DEFENSE, WOULD PROBABLY WANT
8 TO PUT IN EVIDENCE, THE IMMUNITY PAPERS.

9 ; AND I'M INDICATING NOW THAT THAT IS NOT AN
10 i ISSUE. WE ARE NOT CONTESTING THAT HE WAS GIVEN

11 g IMMUNITY AND THAT WOULD BE IRRELEVANT, SO I DON'T
12 i BELIEVE THAT THAT HAS ANY BEARING ON THE FACT THAT HE
13 % WAS GIVEN IMMUNITY, JUST THE PAPERS GOING INTO

14 ; EVIDENCE.

15 MR. BARNETT: COULD I JUST SEE THEM?

16 f THE COURT: SURE. MR. MIDDLETON?

17 | MR. MIDDLETON: WELL, I GAVE A COPY TO THEM BACK
18 IN PRELIM,
19 MR. BARNETT: THIS WAS TOO LONG AGO.
20 THE COURT: WELL, APPARENTLY THEY DON'T PLAN TO
21 INTRODUCE ANYTHING. ONCE AGAIN, YOU'RE WORRIED OVER

22 NOTHING. THEY DON'T HAVE THEM SO THEY DON'T --
23 MR. BARNETT: 1 DON'T HAVE THEM WITH ME.
24 THE COURT: == HAVE A PLAN.
25 MR, BARNETT: WE CAN STIPULATE TO.

26 MR. MIDDLETON: OKAY.

M ARMEL )} A MABTTG
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g ANU THAT WAS A PETITION BY THE DISTRICY
ATTORNEY THAT THE COUKRY IMMUNIZE You PRUM PROSECUTION;
ISn'T THAT CORRECT?

A YES, SIR,

Q AND THAT®S WHAY YOUR UNDERSTANDING |5,
CORRECT?

A YES,

Q THAT YOU'RE HOY GOING YO GET PROSECUTED

FUR THE MURDER OF MR, STEVEWSON) ISn'T THAT CURRECT?

A YES, SIR,

% NOW, PID YOU KILL MR, STEVENSON?

A N0, $IR,

g DU YOU RECALL BEING N THE RARINE COKPY

BACK IN 18742

A Ye€s, SIR,

¥ AND IN THAY CASE WERE YOU A PEOPLE'S
WITHESS?

A YEb, SIR.,

q ARD PID THAT IRVULVYE A ROBDBERY-MURDER?

A YES, BIR,

Q JUST LIKE THMIS CASE,

MR, MIDDLETONSG WELL ==
THE WITHESST VES,
BY MR, BARKETY:
Q WELL, ROBBERY AND MURDER WERE TME CHARGES

THERE , AND YUU WERE THE PEUPLE'S WITHESS THERE,

Mo ARMELLA MARTIN, C.5.R., UFFICIAL CUOURT REPURTER
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2264

1 A YES.

2 8 YOU WERE MIS SUPERJOR?

3 A YES.

4 @ WMATY WORK DID ME DO?

-] A HE RAN A BLACK OXIDE LInE.

6 qQ MERE YOU THE ONE WHOU AUTHORIZED NIS

7 ABSENCES FPROM QUINTEC?

& A HOY RECESSARILY,

9 7] HOULD YUU BE THE PERSOW THAT AUTHOR IZED
i THEN?
il A WO, SIR, NOT THE FINAL ORE.
12 g PIU YOU AUTHURIZE IT OH DECEMBER 36TH?
13 A NO, SIK.
14 y DIRECT Ive YOUKR ATTENTION TO PAGE 107 OF
15 THE JULY 15, 1886 REARING WHERE YUU TESTIFIEL UNDER
16 VATH, WOULD YOU JusT RE&D THE 8OTTOHM FEW LIRES AND OVER
i7 TO THE NEXT PAGE AND WHATEVER YOU WEEDL POUR CONTEXY TO
is SEE 1F THAT CHARGES YUUR RECOLLECTIOW AS TO WHETHER OR
1% NOT YOU SPECIFICALLY AUTHURIZED MR, BEELER TU BE
a0 ABSENT?
21 A KOY AUSENT, 1 GIVE MIM PERMISSION TO 60 YO
as A LANYER'S OFFICE., | DION'Y GIVE RIN PERMISSION YO BE
23 . @FF. uWF MAVE Y0 MAKE THESE THINGS CLEAR. HME MAD A
24 CPuF ol Fu APPOINTHENT TO SEE A LAWYER,
as g AND HE GOT SPECIFIC PERMISSION YO LEAVE
206 FROM YOU; IS5 THAT CORRECT?

M, ARMELLA RMARTIN, Co3 R,y OFFICIAL CUURT REPURTER
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42635
1 A FOR THAT TIME PERIOD, YED.
2 Q NOH , YOU GAVE HiM PERMISSION TO LEAVE AT
3 TRAT TIME, YOU HAD BREAKFPAST WiTH MIA THAT MORNING.
¢ MAS ME A GUEST AT YOUR WEODING?
$ A HE MAS THERE. YES.
$ "] WAS THIS A WEDDING BETWEEN YOU AND LINDAZ
7 A YES.
[ Q PID YOU HAVYE A CONVERSATION WITH A
9 MR, ANDERSON, JIM ANDERSON, ABUOUT A HYPUTHEYECAL
i¢ STATEMENT THAT MR, BEELER NAD PUSED Ty HINM?
i1 A YES, SR,
12 ¥} OIU AR, ANDERSOUN MENTIUN SUMETHING TO YUU
13 AGOUY A MOMICIDE?
id MR, MIDDLETONI OBJECTION: LEADING,
13 THE COURT: THE UBJECTION 15 SUSTAIWED,
ié BY HR., BARKETY:
17 ¥ DID MR, == DJD YOU MAVE A CUNVERSATION
18 WiTH MR, ANDERSON ABOUT A HUMICIDE?
15 A YES, SIR,
30 Q AND THIS WMAS BEFURE JANVARY 9, 1986 1S
a1 THAY CORRECT?
a2 A 1°N NOT SURE, §1R,
a3 q S0 YOU RECALL THAT THIS WAS SEFORE YOU
1 CALLED THE == DI YOU CALL THE POLICE AND INFORK THEM
45 THAT MR, BEELER MAD COMMITTED A CRINME?
P17 A YES, SiR, I OIb.

M. ARMELLA MARTIEN, Co.5.Ra, QFFICIAL CUURT REPURTER
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WELL , WHERE DID YOU GET THE INPORMATION

THAT MR. BEELER HAD USEDL THE RIFLE AS A CLUB TO BEAY

DOWR THE DOUR?

A

q
A
BATHROON .
Q
BATHROUMZ
A

) Y <SS B - Y ~]

>» &

§
On THE $TH.,
A
N
THAT REFRESH
A
Q
RIPLE?

AR, BEELER,
MHAT 01D ME TELL YOU ABOUTY THAT?
HE TOLD ME ME WAS TRYING TO GEY INTO THE

ARD THAY WHO WAS TRYING TO GEY INTO THE

RODKEY BEELER WAS.,

AND ME USED A CLUB?

RE USED THE RIFLE,

WHAT DID WE DO WITH 17?2

BEATIN' AT TRE DUOR WITH 1T,

BEAY THE BATHROUM DOUR?

YES, 5k,

THEN WHAT HAPPERED?

APPARENTLY NHE BUSTED DOWW THE DOUR,

J'Li REFER YOU TO PAGE 2 OF YOUR INTERVIEY

OKAY .

OIBN'T YOU TELL THE POLICE THAT == POES
YOUR RECOLLECTION ==

NO.

== THAT 17 WAS THE VICTIM THAT HAD THE

Mo ARMELLA MARTIN, C.5.R,, OFFICIAL COURY REPURTER
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1 A NG, Sl
4 '] P10 YOU YELL THE POLICE THATY HE HAD A DOb,
3 TONY 15 APPARENTLY 15 MI5 NAME, ARD ME HAD A DUGT
4 A N0, SIR.
$ q WOULD YOU JUST READ THIS AND SEE IF 1T
3 REFRESHES YOUR RECOLLECTION?
7 A (WITNESS VIEWS DOCUMENT.) 1T DOESA'Y
8 BRING BACK MEMORY.
3 Q ARE YOU DENYING THAT YOU SAID ==
iu MR, MIDDLETYONs 1Ll STIPULATE THAT WHATEVER 15
i1 SALD IR THAY TRANSCRIPY 13 SAID.
12 THE COGURT: AS A PRIOR RECOLLECTION RECORDEL?
13 MR. MIODLETON: SURE.
13 THE COURTs REAL IT INTO THE RECORL, BY
15 STIPULATION, IF YOU ®WiSH,
6 Mk, BIGOLETONE JUST AS FAR AS THAT OKE
17 GQUESTIOHN.
i8 YHRE COURT: VYES, I SEE HE'S HEADEW FOR OTHER
19 HBATERIAL »
40 MR, MIDDLEYOM:I YES, OTHER PAGES.
a1 THE COURTs @M OTHER WORDS, YOU DON'T GET A
a2 FREEBIE, MR, BARNETT.
a3 MR, BAKNETT: WE'LL GET THERE.
a6 SANO HE SAID SONETHIN® TO
25 YHE EFFECT THAT THEY 60T INTO AN
a6 ALTERCATION IN THE HALLWAY, AND THAT THE

M., ARKELLA MAKTIN, C.5.Re, OFFICIAL COURT REPORTER
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2273

1 GUY CAME AT HiM WITH A RIFLE, USED IT

2 LIKE A CLUE ==

3 MR, MIDULETON: VAGUE, OETECTIVE JEWSEN IS

4 SAYING TO YOU == YO HIN?

[ MR, BARNETY: OETECYIVE JENSEN 15 SAYING THIS YU
] MiM, AND THEN I°'LL READ YOUR RESPONSE.

7 THE WITHESS: MO ~-

8 8Y MR. BARNETT:

] V] DU YOU RECALL SAYING ==
10 THE COURT: TYHE PRUSECUTOR HAS STIPULATED AND
11 YOU ACCEPTED THE STIPULATION THAT IT's A PRIOR
i2 RECOLLECTIOH RECORDEU. TMERE'S NO NEED YU ASK HIM IF
i3 HE NOW RECALLS BECAUSE WE'VE ELIMINATED ALL OF THAT
i¢ FOUNDATION STUFF, [IF YOU WANT TO READ IT INTO ThE

15 RECURU, GU AHEAW,

16 HR, BARNETT: (READING3)

i7 *THE WAY THAT HE EXPLAIGED
ié IT YU ME 5 THAT WHILE ME WAS IN THE

iy HOUSE, THAT 13, Ar, A, TONY APPARERTLY'S
ao HIS NAME, CARE IN AND BROUGHT nis ==
a1 BROVGHT Mi5 006 IN? YA, CALLED HIS D06,
a2 HiS DOG WAS WITH HIN., RODREY WAS SAYING
a3 MIS DUG WAS WITH HIA AND HE THOUGHT HE
a4 WAS CALLING SOME PRIENDS OR SOMETHIN' AND
as YHEN == WHAT THE FUCK ELSE DID HE SAY? ==

26 HE SAIU RIeHT AFTER THAT TOOK PLACE,

M, ARMELLA MARTIN, C,S.R,, OFFICIAL COURT REPURTER
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RUDNEY APPARENTLY WAS IN ONE OF ThE
BEDRUOMS , ME SAID OR SOMETHIN', AND WENT
BEHIND THE CORNER OR SUMETHIN' LIKE
THAT® ==

BY MR, BARNETT:

qQ AND THEN DETECTIVE JENSEN SALD ~~-

MR, MIDDLETONs INSTEAD OF ASKING MIN
QUESTIONS ==

MR, BARNETT: WELL, I°'LL READ THE WHOLE =--

MR, MIDDLETUN: 1IF WE COULD READ WOT THE
QUESTIONS GF ®wWnAT THE PUCKR HAPPEED®™ 8Y OFFICER
VENSEN, JUST ==

THE COURTs THE ANSWER WON'T MAVE ANY MEANING IF
THE QUESTION ODUESH'T PRECEDE IT ANO EVERYBODY'S nEARD
THE WORD ®FUCK® BEFGRE SO IT DUESK'T BOTHER ANY30UY,
RIGHT?

MR, MIDDLETURs ALL RIGHT,

MR, BARNETT: (READINGS)

SQUESTION BY DETECTIVE JENSEW: HE
HID BEMIND THME CORNER?
SJACKLEY: VYEAMN, | GUESS, AND THE

GUY WENY INTO HIS ROUM, ME TOLD ME NHE

CAME OUY WITH A GODDAMN AH RIFLE AND TOLW

HIM NE WAS GORNA BEAY THE SHIT OF OUY OF

HIM WiTH 1T, AND HE'S GORNA TU DU BOVILY

N. ARMELLA MART I, C.5.R,, OFFICIAL COURT REPURTER
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1 DARAGE «

2 PUERSENS OKAY, AND HE USED THE

3 RIFLE LIKE AS A A CLUB TU SCARE THE 6UY?

) SJACKLEY: APPARERTLY THE 6UY

] Did."

6 BY MR, BARNETT:

7 Q OID YOU TELL THE POLICE THEY WERE HULLOW
8 POINTS?

9 A YES, S5lk, 1 OlO.
i ) PIL You TELL THE POLICE THAT A .22
13 REVULVER WAS TAKEN?
12 A YES, SiR, 1 0lL.
13 9 AND THAT THE DECEASED wWAS SHOT WHILE
14 RUNNING AWAY?
15 A YE5, SIR, I DIb.

16 v DIV YUU TELL THE POLICE THAT THE ==

17 MR, MIDOLETUNT OQBVECTIUNG LEADING.
18 THE COURT: OVERRULED.
16 8Y Wk, BARNETT:
20 Q P10 YOU TELL THE PULICE THAT YOU SAW =~
al NELL, THAT THE ODECEASED FELL ON THE LAWN IN FROWY?
a2 A YES, 51k, | DID,.
a3 q PiD YOU TELL THE POLICE THAT THERE WAS A
a4 TELEPHONE TRUCK IN THE AREA?
45 A I OUN'T RECALL, SIR.

26 [+ PAGE 6,

He ARMELLA MARTIN, CodoRo, UFFICIAL COURT REPORTER
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A YES, IR, |} THOUGHY | WAS.

N YOU CALLED THE POLICE, RlenT?

A YEy, SIR.

] YOU RAKE THIS ANORYMOUS CALL, RIGHT?
A YES.

Q

HOW, BEFORE YOU MAKE THIS ANONYMOUS CALL
7O YTHE POLICE, THERE 'S BBEN AN ARTICLE IN THE PAPEK,

RIGHT?
A YES, SIR,
Q ARD YOU HAD THAT ARTICLE, CORRECY?
A YES, SIR, | PIiD.
V] AND LINDA SHOMEU YOU THAT ARTICLE, DIOR'Y

SHE, YOUR WIFE?

A NO, SiRa,
§ WHERE DID YOU GET IT2
A I WENT TO EAY BREAKFAST ONE MURNING., |

WAS SITYING THERE READING THE PAPER, THAT'S WHEN
MR, BEELER WALKEVD In,
MR, BARNETY: MAY | HAVE JUST ONE MOMERT, YOUR
HOROR?Z
THE COURT: SURE,
Y MR, BARNETTS
] 1S THIS TRE ARTICLE THAY YOU MAD, 1 MEAN
IT'S BLOWN WP, BUT THIS IS YHE ARTICLE THAT YOU REAU?
A THAT 1 HAD? AFTER, VYES.
] AND THAT CAME OQUT ON JANVARY 4TH?

M, ARMELLA MARTIN, CoS.,R,, OFFICIAL COURT REPORTER
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A WITH MY PAST HISTORY,
Q WELL, WHAY DO YUU MEAN?
A BEING A SUSPECT 1K BEAUFURT . SOUTH

CAROL INA, SAME INCIOENY THERE, ALMOSY,
q ALMOSY EXACTLY THE SAME, ISN'T 172
A HOT QUITE.
Q YOU MUST BE THE MOST UNLUCKY GUY ==
MR, MIDDLEYOURS OBUECTION; ARGUNENTATIVE,
THE COURT: SUSTAINED.

BY WR. BARNETT:
q WHAT ELSE BESIDES YOUR HISTORY, WHAT PART

[ CUN CREY VR VR R YR N VL o
(- T " S T I~ TR T R SN S Y TR VR N

C W O N OO e v N e

OF YOUR RMISTURY MADE YOU TRINK YOU'D BE A SUBPECT?
A YOU WOULD KUk THAT BETTER THAN ME.

4 Mko JACKLEY, I KNOW A LOT ABQUT YOu, 8UT |

DUN'T KNOW EVERYTHING.

TELL US WNAY YOU MEANT WHEN YUU SAIL THE

REST OF YOUR HISTURY?
A JUST MY RECIRD,
& WHAT ARE YOU TALKING ABUVT?
A AS FAR AS WHAT 1°'VE BEEN ARRESTED FOR,
q WHAT DO YOU MEAN?
MR, MIDDLETON: OBJECTION; IRRELEVANY.
YHE COVRT: SUSTAIRED.
8Y MR, BARNETT:
Q SO YOU THOUGHT THAT BECAUSE OF THE

CLUSENESS WITH WHICH THIES IRCIDERT == 0n, YOU TnuUeHT

He ARMELLA MARTIN, Co5eRoy OFFICIAL COURT REPORTEK
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4282

i You MIGHT Bt A SUSPECT BECAUSE OF THE BEAVFURT THING

3 BECAUSE IY WAS THE SAME SURY OF THING, RIGHT?

3 A YES.

4 Q AND ALSO YOU THOUGHT THAT YOUR PRINTS

H) MOULD BE IN THE HOUSE, RIGHT?

[ A KO, SIR,

7 Q NO?

8 A WELL, YES, SiIR, 1 PID.

§ Q WELL, LET 'S SEE, WHEN YOU WERE TALKIwe TU
10 TRE POLICE ON JARUARY 9TH, THEY ASKESG YOU IF You'D EvER
i1 BEEN Ih THE MOUSE, AND YOU A1V I °VE REVER BEEW IN
12 THERE, DIDN'T YOUT7
13 A Wo, IR,
ié N§ THAT WOULD NAVE BEEN A LIE IF YOU SAlIL IT,
15 RioHT7
16 A BECAUSE I WAS,

17 v} PAGE 13.

A& YHE COURTs JUENTIFY TRE ==

13 Mi, BARNETT: 1'M SORRY, Tnt 1/9/ 66 INTERVIEW,
46 8Y MR, BARRNETYT:

il q "HAVE YOU EVER BEEN YO THE HUUSE BEFORET"
22 00 YOU REMEMBER WHAY YOU ANSWERED?

23 A OKAY, JUSY LIKE IT SAYS THERE, °*NO,®™ AND
34 THEN ®0n, SHIT, | MAVE BEEN,®

a5 Q FIRSY YOU SAY ®NU,™ CORRECT? AND THEN YOU
26 SAY *0R, SHIT, 1| HAVE BEEN;® 15 THAT CORRECT?

He ARMELLA MARTIHR, Co5.k4, UFFICIAL COUﬂTvREPORTER
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1 A, NOT TO MY KWNOWLEDGE, NO..
2 C. REFERRING YOU TO PAGE 74 OF THE JuLY 17
3 PRELIMINARY, WOULD YOU READ AT LINES 10 AND 11y DOES THAT
4 REFRESH YOUR RECOLLECTION?
5 A, YES, IT DOES.
6 Q. YOU PREVIOUSLY TESTIFIED THAT YOU DIDN'T HAVE
7 ACCESS TO THE TOP LOCKER; IS THAT CORRECT?
8 A, THAT IS TRUE.
9 Q. THAT WAS INCORRECT AT THE TIME YOU MADE THE
10 STATEMERNT?
11 A, O, T STILL DO WNOT. THAT IS TRUE, I DO NCT
1z HAVE THE KEY.
13 MR. MIDDLETOK: IN VIEW == LOOKING AT THE
14 TRANSCRIPT, 1 WOULD UBJECT TO WHAT THE WORD "ACCESS"
15 MEAWS, VAGUE.
16 BY MR. BARNETT:
17 Q. YOU DID NOT HAVE A KEY TO THE TOP LOCKER?
18 A. THERE WAS TWO LOCKERS THAT KRODNEY OWWED, I
19 DID HAVE OGNE.
20 Q. THE CAMERA WAS [N THE TOP LOCKER?
21 A. THEY WERE BOTH ON THE T7OP.
22 Q. THE ONE THAT HAD THE CAMERA, YOU DIDN'T HAVE
23 A KEY TO?
24 A. THAT'S TRUE.
25 Q. THAT 'S WHAT YOU TESTIFIED T0; 1S THAT RIGHT?
26 A, YES.

D. JEAN RANDALL, C.S.R., OFFICIAL CUURT REPCRTER
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1 Q. BUT YGOU DID GET INTO THAT LOCKER AND EXAMINE
2 THE CAMERA?
3 A. YES.
4 Q. BY STEALING RODNEY'S KEYS?
5 A, YES.
"6 THE COURT: WE HAVE ALREADY DONE THIS ONCE. DO WE
7 HAVE TO DO IT ANOTHER TIME?
8 MR. BARNETT: NO, YOUR HONOR, I'M JUST ABOUT
5 FINISHED IN THAT AREA.

10 BY MR. BARWETT:

11 Q. DIL YOU, WHEN YOU EXAMINKED THE CAMERA WITH
12 THE USE OF THE STOGLEN KEY, DID YOU USE SOME SORT OF DEVICE
13 TG PREVEWT YUUR FINGERPRINTS FROM BEING OW THE --

14 A. YES, I DID.

15 Q. WHAT WAS THAT?

16 A. A FAIR OF S1LK GLGVES.

17 Q. A PAIR OF SILK GLOVES?

18 A YES.

1¢ G- DO YOU REMEMBER BEING ASKED AT THE

20 PRELIMINARY HEARING JUNE 23RD, 1986 AT PAGE 1537

21 A. NO.

22 Q. COULD YOU JUST READ THAT?

23 THE COURT: WHAT?

24 MR. BARNETT: LINES 13 THROUGH 20. AND SEE IF IT
25 REFRESHES YOUR RECOLLECTION.,

26 MR. MIDDLETON: WHAT DATE WAS THAT?

D. JEAN RARDALL, C.S.R., OFFICIAL CGURT REFURTER
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1 MR. MIDDLETON: I WASK'T PLANNING ON DOING THAT, 1
2 WON'T.

3 THE CUURT: THAT'S THE ORDER.

4 JURY I[N,

5 (THE FGLLOWING PROCEEDINGS WERE HAD IN OPEWN
6 COURT IN THE PRESENCE OF THE JURY:)

7 THE COURT: YOU MAY INQUIRE, MR. MIDDLETON.

8 CROSS-EXAMINATION

S BY MR. MIDDLETON:
10 Q. 15 IT YOUR UNDERSTANDING, MR. JACKLEY, THAT
11 YOU HAD BEEN IMMUNIZED AT A PRELIMINARY BECAUSE OF

12 RECEIVING STOLEN PROPERTY FROM MR, BEELER AT QUINTEC?

13 A. YES, SIR.

14 MR. BARWNETT: CBJECTION, IMPROPER.

15 THE CGURT: OVERRULED, THE ARSWER MAY REMAIlK.

16 BY MR. MIDDLETOUWN:

17 Q. NOW, SHOWING YOU PEOPLE'S 78, YOU RECUGWNIZE

18 THIS WATCH AS A WATCH THAT YOU GAVE THE POLICE?

19 A. YES.

20 Q. THE ROLEX WATCH?

21 A. YES.

22 Q. WHERE DID YOU GET THAT FROM?

23 A. I FOUND IT IN A COMPARTMENT IN ONE OF THE

24 MACHINERIES AT WORK.
25 Q. HOW DID YOU KNOW TO GO LOOK AT THAT

26 COMPARTMENT?
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1 A. RODKEY HAD A PAST HISTORY OF STASHING

z THINGS.

3 Q. IS THAT OWE OF RODNEY'S STASH PLACES?

4 A. YES, IT 1S.

5 Q. NOW, ON MORE THAN ONE OCCASION YOU HAD

6 TALKED TO MR. BEELER ABOUT YOUR PAST BACKGROUND, YOUR

7 RECORD REGARDING BURGLARIES, HADN'T YOU?

8 A.  YES, SIR.

5 Q. AND THAT WAS WHILE YOU WORKED THERE AT
10 QUINTEC?
11 A. YES.
12 Q. NOW, THE DEFERSE ASKED YOU ABOUT A NUMBER OF
13 THINGS THAT OCCURRED AT THE STEVENSON RESIDENCE. ARE ALL
14 THOSE THIiGS THAT THE DEFENSE ASKED AWD THAT YOU TOLD THE
15 PULICE, ARE THGSE THINGS MR. BEELER TOLD YOU?

16 A. YES, SIR.
17 Q. NOW, THIS INCIDENT IN BEAUFORT, SOUTH
16 CARGLINA, WHERE YOU BURGLARIZED A HARDWARE STORE AWD
18 STOLE SOME GUNS, HOW MUCH LATER WAS IT THAT -- THOSE WERE
20 MARINE BUDDIES?

21 A. ONE WAS.,

22 Q. THAT HOMICIDE TOOK PLACE?
23 A. I SAY CLOSE TO A MONTH, MAYBE A LITTLE

24 LONGER.

25 Q. OKAY.

26 A. TC MY KNOWLEDGE.
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Q. YOU INDICATED BY A QUESTION ASKED BY THE

DEFENSE WHETHER AN ANONYMOUS CALL WAS MADE TO THE POLICE,

YOU SAID YES. DID YOU MAKE THAT ANONYMOUS CALL?

A. NG, SIR.
Q. DID YGUR WIFE LINDA MAKE THE CALL?
A. NO, SIR.

MR. BARNETT: . OBJUECTION, MOVE TO STRIKE.

THE COURT: STRICKEN.

BY MR, MIDDLETON:

WAS ,

Q. YOU DIDN'T MAKE THAT ANONYMOUS CALL?

A. NG, SIR.

Q. DO YOU KiOW WHO DID?

A. 1 DO KROT KiKOW HER PHYSICALLY; I KNOW WHO IT
YES.

Q. HOW, YOU WERE ASKED ABOUT SOME TWO MONTHS

PRIUR TG THE HOMICIDE, THIS HOMICIDE IN ORANGE, THAT YOU

HAD BEEN EATING BREAKFAST AT SOME ESTABLISHMENT?

A. YES, SIR.
Q. WHERE WAS THAT?
A. THERE WAS TWO OF THEM, NORM'S RESTAURANT ON

TUSTIN AND KATELLA.

ANOTHER RESTAURANT RIGHT ON SANTIAGO AND

LINCOLN, THE NAME HAS CHANGED.

Q. HAD IT -BEEN LONGER THAN TWO MONTHS THAT YOU

HAD BEEN EATING BREAKFAST AT THCSE PLACES?

A' YES.
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G HAD IT BEEN LONGER THAN TWC MONTHS THAT
OCCASIUNALLY MR, BEELER WOULD JGIN YQU?

A, YES.

Q. DURING THOSE TIMES THAT MR. BEELER WOULD
JOIN YOU, DID HE DISCUSS ANY PREVIOUS CRIMINAL
ENTERPRISES?

A, YES, SIR.

Q. NOW, SO WORK WASN'T THE ONLY THING YOQOU
DISCUSSED AT THUSE BREAKFASTS?

A. THAT'S TRUE.

Q. ONE TIME YGU INDICATED THAT HE CAME ARD
TALKED TO YOU AWND ADMITTED TO YOU THAT HE HAD DONE A
SHOOTING, WHICH YGU HAD HEARD FROM HIM?

A, YES, SIR.

G. WHAT WAS YOUR =-- YCOU ARE LAID OFF RIGHT NOW?

A. YES, SIR.

Q. WHAT WAS YOUR JGB IN 19285 AT QUINTEC?

A. SUPERVISOR OF THE PRINT NEC AREA.

Q. WHAT DO YOU DO?

A. MAKE CIRCUIT BOARDS.,

Q. JIM ANDERSON WORKED THERE?

A, _YES, SIR.

Q. | MR, BEELER WORKED THERE?

A, YES,

Q. WHAT DID YOU DO THERE?

A. I SUPERVISED THE MEN.
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Q. CAN YOU DESCRIBE WHAT YOGU DID?

A. MY KNOWLEDGE OF THE AREAS AND EVERYTHIKG,
WHICH I KNEW VERY WELL, I WOULD HELP THEM THROUGH. THEY
HAD A PROCESS TG FOLLOW, I WOULD HELP IF NEEDED.

Q. NOW, AT THE END OF 1985, BETWEEN CHRISTMAS

AND NEW YEARS, YOU WERE WORKING ON SKELETON CREW?

A. YES, SIR,

Q. IT WAS A SPECIAL JOB, DICEON JOB?2

A. D=I-C-E~-U~-N.

Q. WAS THAT ONE OF THE MAJOR BUYERS FOR YOGUR

COMPANY BACK AT THAT TIME?
A. YES, SIR.
G. AND WITH THE SKELETON CREW, HOW MANY DID YOU

HAVE WORKING UNDER YOU?

A. ALTOGETHER 47 EMPLOYEES.

Q. WAS THAT THE SKELETOUN CREW?

A. ['M SOGRRY. THAT WOULD HAVE BEEN ROUGHLY 12
T0 15.

Q. OKAY. AKD OW DECEMBER 30, 1985, MR. BEELER

LEFT HIS JOB?

A. YES, SIR,

Q. AND JIM ANDERSON, HE WORKED WITH MR. BEELER?
A. YES, SIR.

Q. DID JIM ANDERSON HAVE TO ASK YOU QUESTIONS

ABOUT THE OPERATION DURING THE TIME MR. BEELER WAS GONE?

A. THEY ALWAYS DID. YES, SIR, HE DID.
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1 MR, BARMNETT: OBJECTIOGN, NONRESPONSIVE, WHETHER HE
2 HAS TO ASK.

3 THE COURT: OBJECTION SUSTAINED. BEGIN AGAIN.

4 BY MR. MIDDLETON:

5 Q. WAS IT HIS NORMAL PRACTICE TO REGULARLY ASK
6 YOU QUESTIONS ABOUT THE PROCESS?

7 A, YES.

8 MR. BARNETT: OBJECTION, IRRELEVANT.

9 THE COURT: OVERRULED, THE ANSWER WILL REMAIR.
10 BY MR. MIDDLETON:

11 Q. WAS MR. BEELER =- DID HE HELP JIM ANDERSOCN
12 IN THE PROCESSES THAT WERE GOING CN IN YOUR AREA?

13 A, YES, SIR.
14 Q. WHC DID YOU =~ DID YOU REPOGRT TO CAL

15 BRUNSTING THAT DAY?

16 A. YES, SIR.

17 Q. WHAT DG YOU HAVE TO REPORT TO HIM ABOUT
18 DURING THE DAY?

19 A. PROGRESS, PROBLEMS, OVERALL GENERAL

V20 EVERYTHING, THE BUSINESS ITSELF.

21 Q. AND IS IT AN ONGOING REPORTING?

22 A. OH, YES, SIR.

23 Q. WHAT --

24 A. I'M CONSTANTLY DOING BOARDS IN MY AREA THAT

z5 FULFILLS HIS DAILY REQUIREMENTS OF WHAT HE NEEDS TO PRESS

26 IN THERE TO GET OUT THE DOOR FOR SALES.
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Q. DOES IT GO THRGUGH THE THREE DIFFEREKRT AREAS
AS FAR AS PROCESSING?
A. YES, SIR.
Q. SO DO YOU HAVE TO KEEP CONSTANT SUPERVISION

OVER THE PRODUCTS THAT ARE USED AND THE PROCESS IN YUUR
DEPARTMENT BEFORE IT GOUES ON TO THE NEXT DEPARTMENT?

A. YES, SIR.

Q. SIR, DID YOU LEAVE YOUR J0B THAT DAY AND 69O

TO ORANGE AT ANY TIME THAT DAY?

A. NOC, SIR.
Q. DID YOU -- DID YOU HAVE ANY KNOWLEDGE BEFORE
Mk. BEELER TGLD YOU ABOUT THE HOMICIDE AT == Gh EVERETT

STREET IWN GRANGE, HAVE AWNY KNOWLELGE OF IT?
A. isO, SIR.
MR. MIDDLETON: WO FURTHER QUESTIONS,
THE CUURT: YGU MAY IRQUIRE.
REDIRECT EXAMINATION
BY MR. BARNETT:
Q. YOU RECEIVED STOLEW PROPERTY FROM

MR. BEELER, IS THAT WHAT YOU TESTIFIED YOQUR IMMUNITY WAS

ABOUT?
A. YES, SIR.
Q. SO YOU WERE COMMITTING THAT CRIME?
A. YES, SIR.
Q. YOU WERE HIS CRIME PARTNER, YOU WERE --

ISN'T THAT CORRECT?
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1 MR. MIDDLETON: WELL, VAGUE.
2 THE COURT: SUSTAINED.
3 BY MR. BARNETT:
4 Q. WELL, YOU WERE MAKING MONEY?
5 A. YES, SIR.
6 Q. DEALING IN STOLEN 6GODS WITH MR. BEELER,
7 CORRECT?
8 A. MYSELF, YES.
9 G. WELL, YOU AHD MR. BEELER, RIGHT?
10 A. YES.
11 Q. TOGETHER?
12 A. NO.
13 Q. WELL, YOU WERE MAKING MONEY IN DEALING WITH
14 MR. BEELER; IS THAT RIGHT?
15 A, I WGULD MAKE MY OWN MONEY. I BOUGHT
16 EVERYTHING FROM HIM.
i7 Q. AND FOK FOUR MONTHS YOU MET ABOUT THREE OR
18 FOUR TIMES A WEEK FUR BREAKFAST WITH MR. BEELER?
19 A. FOR A COUPLE OF MONTHS, YES.
20 Q. WAS IT TWO MONTHS OR FOUR MONTHS?
21 A. I WAS GOING TO BREAKFAST FOR QUITE A WHILE,
22 | A YEAR OR SO, HE USED TO SHOW UP THREE OR FOUR MONTHS.
23 Q. NOW, WERE YOU REPORTING YOUR =- THE PROFIT
24 THAT YOU MADE ON THIS ON YOUR INCOME TAX?
25 A. NO, SIR.
26 Q. SO YOU WERE, ALONG WITH PARTICIPATING IK
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FIRST TELL

TELL HIM THAT YOU DID?

A.

THERE IS A

HAD PERSONAL ACCESS TO 1IT.

MR .
HONOR, 1'M
MR .
THE
THE

MR,

BY MR. MIDDLETON:

Qo

HOMICIDE TOOK PLACE AT HIS HOUSE?

A.
Q.
A,
Q.
A
Q.
WITH DINO,

2356

1 BELJEVE 5S0.

DID YOU HAVE A CUMBINATION TO THE SAFE?

NO.

DID YOU TELL A -- A SHERIFF'S OFFICER THAT,

HIM THAT YOU DIDN'T HAVE A COMBINATION, THEN

I REALLY DON'T KNOW,., IT'S BEEN SO LONG.

COMBINATION TO THE SAFE, NOT THAT 1 HAVE EVER

BARNETT: IF I CAN HAVE JUST ONE MIRNUTE, YOUR
ALMOST FINISHED.

BARNETT: NCTHING FURTHER.

COURT: YOU MAY INQUIRE.

WITHNESS: THARK YOU.

MILDDLETCN: JUST BRIEFLY.

CROUSS—EXAMINAT I Oi
DIC YOU KiNOW DINO STEVENSON, SAY, BEFORE THE

OH, YES.

DID YOU GO TO SCHOOL WITH HIM?

NO.

DID MITCH GO TO SCHOOL WITH HIM?

I'M NOT REALLY SURE.,

WHEN YOU SAY YOU WENT OUT WITH STEVENSON,

WHAT ARE YGU TALKING ABOUT, DESCRIBE WHAT YOU
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1 ARE TALKING ABOUT; WAS THIS A ROMANTIC DATE?
2 A. NO, SIR, NOT AT ALL. THERE WAS NO ROMANTIC,
3 IT'S OUT OF FRIENDSHIP. DINO IS A FRIEND OF MY
4 GIRLFRIEND'S BROTHER, THE FOUR OF US, WE HAVE FRIENDS,
5 SIX OR EIGHT OF US GO OUT TO NIGHTCLUBS, THAT WAS IT.
6 Q. HOW LONG WOULD THAT HAPPEN?
7 A. WHEN I WAS SEPARATED, ONCE A WEEK, ONCE
8 EVERY OTHER WEEK.
9 Q. IT WAS WITH A GROUP?
10 A. UH=HUH.
11 Q. YOU WENT OUT WITH THIS GROUP IN CONJUKCTION
12 WITH YOUR GIRLFRIEND GCING OUT?
13 A. YES, YES.
14 G. IN FACT, YOU WENT OUT WITH == YOU WENT OVER
15 TG A MUTUAL FRIEND'S HOUSE TG A WEDDING RECEPTION JUST
16 BEFORE THE HOMICIDE AND DINO WAS PRESENT?
17 A. ARE YOU TALKING ABOUT AN ANNIVERSARY PARTY?
18 Q. YES.
19 A. WEDDING RECEPTION...
20 Q. MITCH WENT WITH YOU ALSO ON THAT?
21 A. YES.
22 MR. MIDDLETON: NO FURTHER QUESTIONS.
23 THE COURT: MR. BARNETT?
24 MR. BARNETT: NOTHING FURTHER.
25 THE CCURT: YOU CAN STEP DOWN; YOU ARE EXCUSED.
26 DG YOU HAVE ANOTHER WITNESS FUR TODAY?
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1 ATTURNEYS .
2 | AND [N 5UMMATIuin, JUST TU BEwln WITH, ON
3 VECEMBER 30, ilyos, THE UEFEWLANT RUUNEY DEELER LEFT AIS
4 Jos AT AROURD THE TEM U'CLOCK MURWING bREAK. HE GOES
5 TUu URANGE UN EVERETT STREET AT 1144 AND PARKS Uil
o MAPLEWOUD .
7 HE oREAKS INTu THE HOME OF THE STEVEm3UNY
¢ aY PRYlne OPEN TAE sSLiuvine GLASS DOUR., Yuu 5AW THE
Y EVIDECE. YUU 3AW THE 5CREWORIVER. HE RANSACKS THE
PRV MUME == YOUU'LL HAVE ALL UF THAT EVIUVENCE [ FRONT OF
i1 YOu -~ LEAVE> A FINGERPRINT ON THE FILE CABINET NE
la UPFNS ln DING'S ROUM.
13 IN MIKE'S BEUROUM, HE'S THERE WHEN TOWY
ié | CUME> AUME . HE HEARS tIlM PARK, HEARS nIm COME IN31UE
15 THE HOUSE, THE OuG CUMES IWSIDE THE HUUSE., TONY GRAcS
16 TAE wuri, TAE RIFLE, niTS THE DOUR, HE SEES MK. GEELENR

17 WITH THE GUN AND HE FLEES. TONY STEVENSON BECUMES AN

igo EYEWITNESS TU A BURGLARY,
is . .PE FLEES BY RUNNING OUT THE FRONT DOUR,

40 AND THE OEFENDANT SHOOTS TWICE, ONCE HITTIne HIM IN THE
21 FACK SHOT THAT wOES INTO HI5 HEART, AND THE SECOND
22 | SMO¥ BOERLAaND HITS TnE CAR UUT On THE CURS; TWO SHOTS.
23 HE "DIES ON THE FRONT LAWN OF A NEIGHBOR'S AOUSE.

4 THE UEFENDANT TAKES THAE LOOT THAT HE'S

é3 BEEN WATHERING, HE LEAVES, KNOWING THAT $SAOTS WERE

26 FIRED, SHUTS WERE HEARD, THAT NEIGHBURS MAY CALL THE
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POLICE, AND THAT THERE 'S A VEAU UR WOUNDED VICTIM QUT
fsgne ON THE STREET,

NUW, WITH THIS HE GETS ON THE WALL AND
wUES wuUWiN, PRUCEEDS puUwN Tu MAPLEWOUL Tu HIS TRUCK. HE
GET5> TO HIS TRUCK ouT AE UVUESH'T STUP THERE, UR HE
VUESH'T CUnNT InVE.

HE STUPS AND SEE> AN UOPEN GARAGE == AN
UPEWN GARKAGE , Afi EASY TARWET == RIGHT ACRUS&{FRUﬁ Al
TRUCK, SO wITH THE TRUCK 1DLING, HE WALKS OVER TUWARD
IT, bUT CHECKS FIRST UP THE WALL TO SEE IF Anysbov HAD
SEEN FOLLUWING HIM, GUES TO THE GARAGE WHERE ﬁe‘skger
dY MR, RANEY WHU oECUMES THE EYE WITNESS IWN THQ§_é§SE,
THE EYE WITNESS WHU PLACES MR, GBEELER, THE oesémoAzr,
RIGHT THERE, wUT TU MENTIUN THE FINGERPRINT ANV ALL THE
UTHER EVIDENCE .

50 HE HAS TO THINK OF SOMETHING WICK. S0
nE TELLS HIM HE LUST A STRAY CAT AND WOULUL HE CHECK IN
THE SACKYARD AND THEN HE SPLITS. |

KUW, WE DUN'T KNOW AT THIS POINT == AND
THERE'S NO EVIDENCE OF WHAT HAPPENED EXACTLY AFTER
TH [ == WHETHER HE WENT AND SAW AN ATTORNEY, A LAWYER,
LIKE HE SAID TU MR. JACKLEY THAT HIS APPOINTMENT WAS
WITH A LAWYER, OR WHETHER HE WENT SACK TO WORK OR
EXACTLY WHAT TIME HE WENT BACK TO WORK.

BUT THE NEXT DAY WE KNOW HE TALKS TO THE

6le BUSS, CAL GRUNSTING, BECAUSE HE DION'T CHECK OUT,
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NOW, YUU DON'T TAKE EACH AND EVERY ONE OF
Tﬂése FACTS ALL 3Y ITSELF ANU 5AY, WELL, IS THAT A
REASONASBLE [WTEKPRETATION UK 13 TrAT UNREASUNABLE?
ACCURDIrG TO THE LAW YOU TAKE ALL OF THE CIRCUMSTANTIAL
EVIUENCE TOGETHER AND LOUK AT IT AS TO REASUNABLENESS
UR [F. THERE 1S TWU INTERPRETATIONS OF IT,

NUW, LET'S w0 DOWN TU THE CIRCUMSTANTIAL
EVIDENCE FUR THE SPECIAL CIRCUMSTANCE. WE AAVE THE
o5k, GUNSHUT RESIUUE TESTING. YOU SAW, UR YOU HEARD,
WHAT WAS UUNE. YOU SAW PHUTUGRAPHS UF WHAT WAS ‘DONE,
THAT TrE VICTIM WGULD HAVE TU HAVE BEEN AT LEAST TNO
FEET AWAY. TWO FEET AWAY. AND THEN LOOK AT tﬁsiggu‘
LENSTH AND THE LEWsTH OF THE BARREL o~[35935§;§_§i§7

THAT'S QITE A VISTANCE AWAY,

HE WAS FLEEING, THE VICTIM WAS FLEEING HIS
RESIDENCE. WE HAVE A TRAJECTORY. AnND REMEMBEK WHERE
WITH THE TRAJECTURY WE HAVE INVESTIWATUR JENSEN DUINe A
STRING LINE TO DETERMINE IF IT's PUSSIBLE FOR SOMEBOULY

TO 8E LEVELING HIS ARM AND SHOOTING OUT THE SCREEN DUUR

AND HIT THE CAR DOUR, AND WE ALSO HAVE THE LASER., YOU

REMEMBER YME TESTIMONY ON THAT. AND YOU'LL SEE AGAIN
THE  PHOTOGRAPHS OF THE LASER LIKE IN PEOPLE'S 125 AND
1275

THEN WE HAVE THE LUCATION GF THE WOUND,
LUCATION OF THE WOUND, LIKE SHUWN IN PEOPLE'S 72 IN THE

8ACK, NOT IN THE FRONT, IN THE BACK. AND AS THE DOCTOR

M. ARMELLA MARTIN, C.5.R.,, OFFICIAL COURT REPORTER

6-ER-1342

Pet. App. Z - 306

(98 of 203) ..,

!



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 99 of 203 (99 of 203)

ig
i1
12
i3
14

10
i7
lg
ly
20
21
22
43
24
25
26

[ T

2455

TESTIFEED, InN THE BACK SHUWING AN UPWARU TRAJECTURY.

AND AS IN [PEOPCE'->—/17 KlGHf In THE HEART. GUOU SHUT,

THAT GUES TUWARUD INTERNT TO Kitb. LUUK AT
THAT oY [TSELF. IT GUE> TOWARU INTENT TO KiLL, NHERE'
THE WUUND IS5,

THE TYPE UF WEAPON THAT'S USEvu, A GuN, A
GUN WITH A Lune BARREL, FUR ACCURACY.

STATEMENTS AGAIN TU THE CUWORKERS,-AND
THAT IS5 THE HYPOTHETICAL, WOULD YUU SHOOT HIMZ THAT'S
AN ADMISSIUN. EVEN THOUWH HE SAYS NO, NU, NO, NO, 1
DILN'T, JUST ASKINnNG THAT QUESTION I3 AN ADMISSION. WHY
SHOOT HIM? MUTIVE? AN EYEWITNESS. AGAIN, WE HAVE
STATEMENTS AL30 TU JACKLEY.

WNUW, I WOULD SAY YOU HEARD A LUT A3OUT
JACKLEY UP THERE. YOU HEARD AQOUT HIS PAST BACKGROUND,
BUT YUU HEARD NOTHING THAT PUfS HIM IN THAT HOUSE,

8UT I WOULD SAY THAT IN LUOKINe AT HIS
STATEMENTS YUU WOULD NATURALLY BE CAUTIOUS IN LOUKING
AT THAT, WHAY¥ HE SAYS. WHAT YOU DO IS LOOK AT HOW HIS
STFATEMENTS ASQUT WHAT HAPPENED ARE SUPPORTED B8Y THE
FACYS, CORROBUKATED BY THE FACTS, AND YOUfLL SEE T
WIELL BEGOME CLEAR., THE WATCH FOUNWL BY JACKLEY IN THE
AREA WHERE BEELER WORMALLY STORES HIS STAGSH.

LADIES AND GENTLEMEN, THE SPECIAL
CIRCUMSTANCE, THE INTENT TO KILL, IS THERE. THE

EVIDENCE SUPPORTS IT.
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IN THIS CASE ANU THE SPECIAL CIKCUMSTANCES, 1 wON'T
RECALL IF HE PUINTEU QUT THAT [F YOU LECIDE THAT THIS
IS NOT A FIRST UEGREE MURDER, THEN YOU DON'T GO TU THE
SPECIAL CIRCUMS TANCES. '

IF YOU HAVE A REASUNABLE DUUBT WHETHER
IT's FIRST UR 3ECOND, IF YOU BELIEVE IT'S MURDER suT
ARE NUT SURE WHETHER IT'S FIRST OR SECUND DEGREE, THEW
YOU AAVE TU VUTE 3ECUND DEGREE.

[F YOU'RE NOT SURE WHETHER IT'S A
MANSLAUGHTER UR MURDER, THEN YOU MUST TAKE THE LESSER.

IT'S GOING TO SE FUR YUU TO VECIDE WHETHER
MR. STEVENSUN WAS KILLED AS THE RESULT OF SUME SUDDEN
QUARREL. 1T'S FOR YOU TO UECIDE WHETHER MR. STEVENSON
WAS KILLED IN AN HONE3T 3UT UNREASUNABLE BELIEF I[N THE
NECESSITY OF SELF-UEFENSE.

WHATEVER YOUR UETERMINATIUNS ARE In THAT
REGARD, MR. GEELER I35 NOT GUILTY OF THE $PECIAL
CIRCUMSTANCES, THAT IS THE SPECIAL CIRCUMSTANCES AS

THEY APPLY TO<HIM ARE NOT TRUE; THAT IS, HE DID NOT

SPECIFICALLY , SPECIFICALLY, INTEND THAT TONY STEVENSON

BE KICLED,

NOW, TU FIND THE SPECIAL CIRCUMSTANCE TO
BE TRUE, THE PROSECUTION HAS TU PRUVE BEYOND A .
REASUNABLE DOUBT AND TO A MORAL CERTAINTY THAT
MR, BEELER INTENDED, INTENDED THAT MR, STEVENSON BE

KILLEVv. GUILTY OF FIKST DEGREE MURDER 19 INSUFFICIENT,

M. ARMELLA MARTIN, C.5.R., OFFICIAL COURT REPORTER
6-ER-1344
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1 THE REQUIREMENT OF 5PECIFIC INTENT TO KILL MUST ok
2 P:ﬁ;e:VED IN ORVDER Tu MAKE MR, BEELER DEATH ELIGISLE.
3 In THI5 CONNECTION 1'D LIKE TO EXAMINE THE
4 FULLUWING QUESTIUNS: | v
5 : WUMBER UNE, WHOEVER THE SHOOTER WAS, HAS
o THE PRUSECUTIUN PROVED BEYOND A REASONABLE LOUST Ano TU
7 A MURAL CERTAINTY THAT THE KILLING WAS INTENTIONAL TU
8 THE EXCLUSION OF ALL UTHER REASONABLE INTERPRETATIUNS)
9 THAT 15, THAT THE FATAL SHUT WAS INTENTIONALLY FIRED,
1U AND 1F THE FATAL 3HOT WAS INTENTIUNALLY FIRED. AND IF
11 | THE FATAL SHOT WAS INTEWTIONALLY FIRED, WAS IT FJRED
12 WITH THE IWTENT TU KILL?
13 SECOWU, IS THERE ANY REASON, AKE THERE ANY
14 FACTS Tu == THAT YOU CAN PUINT TO, NOT SOMETHINe OUT OF
15 THE THiw AIR, SUT FACTS THAT YUU CAN POINT Tu, THAT
16 SUGGEST THAT MR. GEELEK WASN'T ALONE?
17 | ANG FINALLY, ANY FACTS TO SUGGEST WHO THAT
18 OTHER PERSOUN MIGHT NHAVE BEEN?
19 ASSUMING FOR THE MOMENT THAT THERE WAS NO,
20 NO FACTS AT ALL WHICH SUGGEST THAT ANOTHER PERSON ==
21 BECAUSE [F THERE'S ANOTHER PERSUN, THEN THERE'S NO
22 POSSTBLE WAY TO FIND MR, BEELER == FIND THE SPECIAL
23 | CIRCUMSTANCES TO 8E TRUE, THAT IS, THAT HE INTENDED THE
24  DEATH OF TONY STEVENSON.
25 ' | OKAY. ASSUMING THERE WAS NO OTHER
26 EVIODENCE, THERE WAS NO EVIDENCE AT ALL THAT THERE WAS

6-ER-1345
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ANOTHER PERSON THERE, YOU HAVE TO ASK YOURSELF WHAT WAS -
GOING THROUGH THE SHOUTER'S MINGZ IN THAT MILLISECOND
BEFORE THE >AuT WAS FIREU, WHAT WAS GUING THRUUGH HI>
MInD? AND THE COURT IS GUING TU INSTRUCT YUu, AND THIS
15 A3 TO CIRCUMSTANTIAL EVIDENCE.

NUW, THE PRUSECUTOR PUINTED TU == ud YOU
MENUZ  (COUNSEL USES PRUSECUTOR'S CHART.)

MR, MIDULETUNS NOT AT ALL.,

MR. SGAKWETT: THE PRUSECUTOR PUINTEL TO UNE
IWSTRUCTION WHICH IS CIRCUMSTANTIAL EVIDEWCE, AND THIS
CERTAINLY I35 THE LAW,

WHAT YOU'RE GOINe TO BE INSTRUCTED
AuUITIUNALLY, HUWEVER, 15 THAT AS TO THE =- AND HE
PUINTS OUT It HIS ARGUMENT THAT THIS APPLIES TO THE
CHARGES, THE COUNTS.

THEKE 'S ANOTHER INSTRUCTION THAT THAT'S
ALMUST LIKE THIS BUT WOT WITE, AND IT HAS TO 00 WITH
CIRCUMSTANTIAL EVIDENCE AND THE SPECIAL CIRCUMSTANCES,
AND THE COURF¥ IS GUING TO INSTRUCT YOU THAT THE ONLY
EVIDENCE OF WHETHER THE VEFENDANT SPECIFICALLY INTENDED
YO KILL MR. STEVENSON IS5 CIRCUMSTANTIAL EVIDENCE.

"YOU MAY ONLY FIND THAT THE

SPECIAL CIRCUMSTANCE ALLEGED IS TRUE IF

THE PROVED CIRCUMSTANCES ARE NOT ONLY

CONSISTENT WITH THE THEORY THAT® == MR.

BEELER == "THAT THE DEFENDANT HAD THE

M, ARMELLA MARTIN, C.5.R., OFFICIAL COURT REPORTER
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TAKES OFF.

REMEMBER , THIS IS FIVE MINUTES, 10 MINUTES
AT THE MUST, AFTER THE 5HOUTINe. HE'S IN THE CAR.
THINK ABOUT IT. THE CAR IS RUNNING. HE GETS OUT OF
THE CAR, HE GUES AHU HE LUOKS AND HE WAITS?

MR, BEELER HADL NO REASON TO LUUK DOWN THE
WALL LF HE WAS THE SHOOTER, IF HE WAS TAE KILLER, IF HE
EVEN KWEW ABOUT IT. N0 REASUN TO WAIT, IF HE WAS
ALUNE , WUNE AT ALL. BUT HE LOOKED DUWN THE WALL AND HE
WAITED, AND HE WAITED FUR HIS CRIME PARTWER. '

REGARDLESS, REGARDLESS OF WHETHER THLS WAS
AN INTENTIUNAL KILLING, WHICH IT WAS NOT -- AT LEABY
THE EVIUENCE HAS NOT SHOWN THAT =- REGARDLESS OF WHO
RODNEY IS LOOKING FOR, REGARDLESS UF WHO HE IS5 WAITING
FUR, A REASUNABLE INTERPRETATION, REASUNAGLE
INTERPRETATION OF HIS ACTIUWNS, AS UBSERVED BY MR.
RANEY, ARE THAT THERE'S ANOTHER PERSON THERE, AND
THAT'S WHO HE'S WAITING FOR.

THERE'S NO SHOWING THAT HE WAS THE
SHOOTER , NO SHOWING THAT HE INTENDED A KILLING THAT HE
GEVIOQUSLY COULULN'T EVEN HAVE KNUWN HAD OCCURRED,
GTHERWISE WE NEVER WOULD HAVE WAITED.

THE PROSECUTOR EARLY ON IN HI3 CASE WAS
TRYING TO SHORT CIRCUIT OR DEFEAT THIS ANALYSIS WHICH
IS SO COMPELLING, BY ASKING THE NEIGHBORS, WELL, DID
YOU SEE ANYBUDY ELSE IN THE NEIGHBORHOOD YOU DIDN'T

M, ARMELLA MARTIN, C.5.,R., OFFICIAL COURT REPORTER
6-ER-1347
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RESPOND TO A NUMBER OF THINGS THE DEFENSE SAID:

ME;SIATEHENTSkUF TESTIMuUNY, MISSTATEMENTS UF THE LAW,

% .
 THINGS OF THAT WATURE.

HE DIDNW'T GC THERE WITH A GUN. WELL, BIG

DEAL, HE DIDi'T GG THERE WITH A GUN, HE -~ THE DEFENSE

TALKED ABOUT NOT PLANMInNG, ACTUALLY, NOT GCING THERE WITH
A GUiN, THAT'S PREMEDITATICN AND DELIBERATICH, NOTHING IW
THIS CASE WE ARE SAYIiG FCR THE THEORY GF THIS CASE THAT
THERE WAS PREMEDITATION OR DELIBERATION. FELONY=-MURDER
DOES NOT REQUIRE THAT., THERE IS NO WAY, ALL YOU NHAVE TO
DO IS READ IT WHEN YOQU GET BACK THERE. THERE IS NO&VAY T
REQUIRES THAT. | ) :%;

THE DEFEN3E GCT INTO SYMPATHY QUlfé:A gIT.
EVERY CHANCE, HE OFENED HfS MOUTH HE TALKED ABUUT

SYMPATHY, TALKING ABOGUT THE PENALTY. THOSE AREN'T TO HBE

CONCERNED IN THE GUILT PHASE, AS THE JUDGE INSTRUCTED YOU,

THOSE ARE JUST =-- THOSE ARE STATEMENTS TRYIKG TO ELICIT
SYMPATHY, WHY?

THE ONLY WAY TO BEAT THIS CASE 1S IF THE
JURORS LOQK AT SYMPATHY, HERE IS AN EX-CON THAT
FESTIFIED. | DON'T LIKE HIM, HE'S A CRIMINAL. WHY
SHOUED WE CONVICT THIS GUY WHEN THAT GUY IS AN EX-CON?
THAT '5 NOT THE WAY IT IS. YOU ARE LOOKING AT THE FACTS OF
THIS CASE, THE ELEMENTS OF THE CRIME AS CHARGED AGAINST
MR. BEELER.

AND THEN == IN THE NAME OF ALL THAT'S HOLY,

>

D. JEAN RANDALL, C.S.R., OFFICIAL COURT REPORTER
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UNLAWFUL KILLIWNG, YOGU MUST AGREE
UNANIMCUSLY AS TC WHETHER HE IS GUILTY CGF
MURDER -UF THE FIRST DEGREE, OR MURDER  QF
THE SECUND DEGREE, UOR VULUNTARY OR
INVOLUNTARY MANSLAUGHTER.

®1F YOU FIND THE DEFENDANT
IN THIS CASE GUILTY OF MURDER OF THE
FIRST DEGREE, YUU MUST THEN DETERMINE IF
MURDER WAS COMMITTED UNDER THE FGLLOW!NG
SFECIAL CIRCUMSTANCE:

"INTENTIONAL MURDER DURING

BURGLARY,

SRR

"A SPECIAL CIRCUMSTANCE MUST
BE PROVED BEYCND A REASGNABLE DOUBT.

"IF YOU MAVE A REASONABLE
DOUBT AS TO WHETHER A SPECIAL
CIRCUMSTANCE IS TRUE, IT IS YOUR DUTY TO
FIND THAT IT IS NOT TRUE.

" IF DEFENDANT WAS AN

s

MPLICE AIDER AND ABETTOR BUT NOT THE

UAL KILLER, IT MUST BE PROVED BEYOND A
REASONABLE DOUBT THAT HE INTENDED TO AID
"IN THE KILLING OF A HUMAN BEING BEFORE
YOU ARE PERMITTED TO FIND THE ALLEGED
SPECIAL CIRCUMSTANCE OF THAT FIRST DEGREE

MURDER TO BE TRUE AS TO DEFENDANT.

D. JUEAN RANDALL, C.S.,R., OFFICIAL COURT REPORTER
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1 "I ORDER TO FIND THE
2 SPECIAL CIRCUMSTANCE CHARGED IN THIS CASE
3 TO BE TRUE GR UNTRUE, YU MUST AGREE
4 UNANTIMOUSLY.,
5 "YOU WILL INCLUDE IN YOUR
6 VERDICT ON A FORM THAT WILL BE SUPPLIED
7 YOUR FIWDING AS TG WHETHER THE SPECIAL
8 CIRCUMSTANCE 1S5 OR IS NCT T#UE.
9 | "TO FIND THAT THE SPECIAL
10 CIRCUMSTANCE, REFERRED TO IN THESE H%§: ’
11, INSTRUCTIONS AS MURDER IN THE cumnxssx@ga.;%
12 OF BURLGARY IS TRUE, IT MUST BE PROVEDJ?QI’égf
13 “GNE, THAT THE MURDER WAS % : )
14 CUMMITTED WHILE THE pEFENoAN} WAS ENGAGED
15 IN WAS AN ACCOMPLICE IN THE COMMISSION OR
16 ATTEMPTED COMMISSION OF A BURLGARY.
17 " THAT THE MURDER WAS
18 COMMITTED DURING THE IMMEDIATE FLIGHT
19 AFTER THE COMMISSION ATTEMPTED COMMISS 10N
20 | OF A BURGLARY BY THE DEFENDANT TO WHICH
szi"' P DEFENDANT WAS AN ACCOMPLICE.
22 ‘ ®TWO, THAT THE DEFENDANT
S 23 ENDED TO KILL A HUMAN BEING OR
24 INTENDED TO AID ANOTHER IN THE KILLING OF
25 A HUMAN BEING.
26 "THREE, THAT THE MURDER WAS
JEAN RANDALL, C.S.R., OFFICIAL COURT REPORTER
6-ER-1350
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COMMITTED IN ORDER TO CARRY OUT OR
ADVANCE THE COMMISSION OF THE CRIME OF
BURGLARY OR TO FACILITATE THE ESCAPE
THEREFROM OR TU AVOID DETECTION. IN
UTHER WURDS, THE SPECIAL CIRCUMSTANCE
REFERRED TO IN THESE INSTRUCTIONS IS5 NOT
ESTABLISHED IF THE BURGLARY WAS MERELY
INCIDENTAL TG THE COMMISSION OF THE |
MURDER .

®THE UNLY EVIDEWCE OF
WHETHER DEFENDANT SPECIFICALLY |NTENDE§
TO KILL MR, STEVENSON IS CIRCUMSTANTIAL
EVIDENCE. YOU MAY ONLY FIND THAT THE
SPECIAL CIRCUMSTANCE ALLEGED IS TRUE IF
THE PROVED CIRCUMSTANCES ARE NOT ORLY
CUNSISTENT WITH THE THEORY THAT MR,
BEELER HAD THE SPECIFIC INTENT TO KILL
MR, STEVENSON, BUT CANNGT BE RECONCILED
WITH ANY OTHER RATIONAL CONCLUSION,

“ALSO, IF THE EVIDENCE AS TO

MR ST

HER DEFENDANT HAD THE REQUIRED

SPECIFIC INTENT TO KILL MR, STEVENSON IS
;%UﬁitPTIBLE OF TWO REASONABLE
INTERPRETATIONS, ONE OF WHICH IS POINTS
TO THE EXISTENCE OF SPECIFIC INTENT AND

THE OTHER OF -WHICH POINTS fO THE ABSENCE

2564

D.

JEAN RANDALL, C.S.R., OFFICIAL COURT REPORTER
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1 - OF SPECIFIC INTENT, IT IS YOUR DUTY TO _ f
2 ;} ADOPT THAT [WTERFRETATION WHICH PGINTS TO E
3 - THE ABSENCE OF SPECIFIC INTENT. IF, ON 1
4 THE OTHER HAND, ONE INTERPRETATION UF THE
5 EVIDENCE AS TO SPECIFIC INTENT APPEARS TO
6 YGU TO BE REASONABLE, AND THE OTHER
7 INTERFRETATION TO UNREASONABLE, IT WOULD
8 6E YOUR DUTY TG ACCEPT THE REASONABLE
9 INTERFRETATION AND TO REJECT THE
10 UNREAS ONABLE. _
11 GOOD TYPING, GUYS. }. §
12 "THE MENTAL STATE WITH WHICH "g;
13 | AN ACT 1S DONE MAY BE MANIFESTED BY THE b
14 FACTS SURROUNDIWNG ITS CCMMISSION. YOU
15 MAY WOT FIND THE SPECIAL CIRCUMSTANCES
16 CHARGED IN THIS CASE TO B8E TRUE UNLESS
17 THE PROVED FACTS NOT ONLY ARE CONSISTENT
18 WITH THE THEORY THAT THE DEFENDANT HAD
19 THE REQUIRED MENTAL STATE BUT CANNCT BE
20 RECONCILED WITH ANY OTHER RATIONAL
®ALSO, IF THE EVIDENCE AS TO
2y “"YHE REQUIRED MENTAL STATE IS SUSCEPTIBLE
24 : OF TWO REASONABLE INTEPRETATIONS, ONE OF
25 WHICH POINTS TO THE EXISTENCE THEREOF AND
26 " THE OTHER TO THE ABSENCE THEREOF, YU MUST
0. JEAN RANDALL, C.S5.R., OFFICIAL COURT REPORTER
6-ER-1352
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ADOPT THAT INTERPRETATION WHICH POINTS TO
ITS ABSENCE. 1F, ON THE OTHER HAND, ONE
' INTERPRETAION GF THE EVIDENCE AS TO THE
REQUIRED MENTAL STATE APPEARS TO YOU TO
BE REASGNABLE AND THE OTHER
IGTERPRETATION TG BE UNREASGNABLE, IT
WUULD BE YOUR DUTY TO ACCEPT TE
REASCUNABLE INTERPRETATION AND TO REJECT
THE UHREASONABLE.
"IN YOUR DELIBERATIONS THE

SUBJECT OF PENALTY OR PUNISHMENT IS NOT
TU BE DISCUSSED OR CONSIDERED BY YOU.

THAT [S A MATTER WHICH MUST NOT IN ANY
WAY AFFECT YCOUR VERDICT OR AFFECT YOUR
FINDING AS TO THE SPECIAL CIRCUMSTANCE
CHARGED IN THIS CASE.

"DEFENDANT IS CHARGED IN
COUNT II OF THE INFORMATION, WITH THE
COMMISSION OF THE CRIME OF BURGLARY, A

VIOLATION OF SECTION 459 OF THE PENAL

"EVERY PERSON WHO ENTERS ANY
CTURE OF THE TYPE SHOWN BY THE
EVIDENCE IN THIS CASE WITH THE SPECIFIC
INTENT TO STEAL, TAKE AND CARRY AWAY THE

PERSONAL PROPERTY GF ANCTHER OF ANY VALUE

D. JEAN RANDALL, C.S.R,, OFFICIAL COURT REPQORTER
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EXAMINED , ANU TESTLIFIZD A3 FOLLOWS:

THE CLERK: D0 YOU SULEMNLY SHEAR THAY THE
TESTIMONY YUV ARE AGOUT TO GIVE IN THE CASE NOW PENDIN®
BEFORE THIS COUART, aMALL OE THE TRUTH, THE WHULE TRUTH,
ARD sauThice Ul THE TRUTH, 50U HELP YUU 600L?

THE WIYTNESS: 1 00,

THE CLERKS STATE YUUR Fullb ~AKE FOR THE RECURVD .

THE WITWESSs ROKANNE JOMANNA MC QUNALD DOYLE.

THE CLERKs SPELL YOUR NAAE FUR THE REGORD .

THE WITNESSS HeCeDmg=tieA=l=0, D=O=Veiof,

THE CLERKI YOU MAY TAKE ThE STAND.

THE COURTE RAKE YOURSELF COMFORTABLE. §6I0E
YOUR CHAIR FORWARD., THE ITEM IN PRONY OF YOU (S A
MICROPAONE, SO KEEP YOUR VOICE WP,

' OIRECY EXAMINATION
8Y MR, MIDDLETUNS

q KRS, MC DONALD, MOW QLD ARE TOU?
A FIPTY =5 1K,
) 0N JULY 3, APE5 IN TME EARLY RURAING

HOUPS, MERE YOU N THE AREA OF 3307 EABT S5ANTA CLARA
STREET IH THE CITY OF SANTA ANA [N OQRANGE COUnTY?

A YES.
Q WHAT WERE YOU DOING THERE?

A DELIVERING MY HUSDAND *S NEWSPAPER ROUTE.
q THAT'S THE REGIGTER WEWSPAPER?

A YES, SIR,

H, ARKELLA MARTIH, Co8 Ry OPFPICIAL COURT REPORTER
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3 Q WHAT TIME VIO YOU START AT THAT LUCATIORN?
2 A FOUR=THIRTY,

3 yq THAT 'S I THE RORNINe? »

4 A YES, SIR.

5 g JNEN YOU STARTEG In THMAT LUCATION, VIO YOU
6 HAVE ARY CONTAGCT WITH ANYBODY?

7 A WHEN | STARTED MY ROUTE?

8 < YES.

$ A NG,

10 " AND AT SUME POINT APTER YOU STARIED A4D
il BEFORE YUu FINISHED, DIO YOU HAVE CONTACT wiTH ANy
12 HALE?

13 A ves, SIR,

14 q CAN YOU DESCRIBE WNAYT YOUR INITIAL CONTACT
1% wAS?
16 A | WAS PUSHING MY SHOPPING CART FuLlL OF

17 NEWSPAPERS ALONG, ANO | THREW A PAPER. AND § LOOKED
18 UP, ANO THERE WAS THE MAN STANDING 1M PRONT OF ME,
19 q |8 TMAT MAS I8 TAE COURTROOM TODAY?

0 | A YES, ME iS.

a | ], CAH YOU POINT HIM QUT AND OESCRIGE WHAT
22 | HE"L uEAR1367

i3 » ME'S WEARING A WRITE SHIRT == A WAITE
a4 SWEATER AND A SLUE SMIRT.
25 MR, MIODLETONS MAY THE RECORD REPLECT SHE'S

36 IOENTIFIED THE OEFENDANT?

Mo ARMELLA MARTIN, CoboeRlo, OPPICIAL COURT REPORTER
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COULO SEE?
A YE5, nE WAS,
Q VIV YUU END UP LUCKING IT TO THE TREE?
A YES.
") WHAT VID YOU 00 AFTER TRAT?
A I STARTEY TO WALK UUT OF THE AREA,
{ WHERE THE OUSHES ARE?
A YES.
g AND WHAY IF ANYTHING MAPPENED?
A HE WAS STARDING TO THE RIGNT OF ME,

HOLDING THE BUSHES BACK, AND AS | WALKED PAST MiH, NME
CRAUDED ME.,
g AND DEICRIVE HOW NE GRADGED YOU?
A HE PUT UNME HAND OVER MY HOUTH, AND HE PUT
An ARN AROUND MY B0DY AND TRIED TO DRAG RME JACKWARDS.
WAS ME SUCCESSFUL IN THAT?

A I PON'T UNOERSTAND THE QUESTION.

q Vi0 NE ORAG YOU BACK INTO THE BUSHES?

A KO, WE STARTED TO PIGHT.

9 AND WHAT RAPPENED WHEN YOU STARTED TO
FICHAT?

A I GRAGOED MIS NAND FAON OFF AY MOUTH ANO

STARTED SCREAMING,

Q AND WHAT HAPPENED NEXT?

A HE WAS ~= ME AND | WERE WRESTLING., NE WAS
TRYING TO GET A MAND OVER MY MOUTH., | KEPT PULLING IT

M. ARMELLA MARTIN, C.S.R,, OFPICIAL COURT REPORTER
6-ER-1358

Pet. App. AA - 322




(115 of 203)

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 115 of 203

o W o

10
il
i
i3
14
i3
16
17
18
19
ry4
a1
42
3
a4
a5
a6

26357

Hien.
AnD HE PULLED THEM ALL THE WAY DOWN TO HiS
RHEES .
¥} THEN WHAT HAPPENED NEXT?
A I STARTED SUCKING On MIM AND PLAYING WITH
IS BALLS, AND NE PULLED AWAY FRUM KE AND WE PUSHEY HE

SACK VOWN QN THE wROUND AND ME UT UN TOP OF HE.

q THEN WHAT DID ME 002

A HE PUT WIS PENIS IN ®Y BOOY,

Q 14 YOUR VAGINA?

A YES.

q WHAT WAPPENED MEXT?

A (NO RESPONSE.)

Q HOW LONG DIO HME REMALIN ON TOP OF YOUZ

A A COUPLE OF MINUTES, | THINK.

9 WERE YOUR RINGS STILL ON YOUR PINGER AY
THIS TIME?

A YES, SIR,

< AND VLD YOUR RINGS CUME OFF YOUR FINGER AT
SOME POINTY

A I MAD TO TAKE THEM OFF,

q AND D10 THE QEFENDANT SAY ANYTHING IN

RESGARDS YO THAT?

A HE TOLD KE TO GIVE NIM THE RINGS,
'] OID YOU SIVE THENK YO HIA RIONT AWAY?
A I 5AID, "PLEASE OUN'T TAKE MY RIRGS, |

M, ARMELLA MARTIMN, CoSeRe, OFFICIAL COVRT REPORTER
6-ER-1359
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1 WAS THE RESULT OF YOUR EVALUATION?
2 A WELL, MY EVALUATION EZSSENTIALLY INDICATED
3 TO ME THAT HE WAS IN CONTACT WITH REALITY, HE WAS NOT
4 SHOWING ANY ABNORMAL 3EMAVIORS WHEN I SAW HIM, 1 FELT
5 HE WAS SLIGHTLY DEPREZSSED., I FELT HIS MAJOR PROBLEMS
6 WERE THAT OF INADEQUACY, KNOWING HOW TO DEAL WITH LIFE
7 SITUATIONS,
8 Q DID YOU HAVE AN OPINION AS TO WHATY HE WAS
9 A PRODUCT OF, THAT IS, HIS FAMILY HISTORY?
10 A WELL, THAT STRUCK ME RATHER STRONGLY. I
11 FELT THAT HE HAD BEEN 3ROUGHT UP IN A VERY HIGHLY
12 CHAOTIC HOME ENVIRONMENT, AND I FELT HIS STEPMOTHER
13 WAS EXTREMELY VICIOUS TO HIM. AND IN SOME WAYS ==
14 WELL, THE THINGS THAT DO STAND OUT ARE THE FACT THAT
15 SHE WOULD PUT MIM- IN A CLOSET, LOCK HIM UP FOR THINGS
16 HE WOULD DO AT HOME. LIKE ONE TIME SHE WOULD CHMAIN HIM
17 AND BEAT HIM WITH:A LAUNDRY STIGK,
18 1 FELY IN SOME WAYS THAY SHE MAD SET UP A
19 TEMPLATE IN HIS HEAD FOR PRISON OR INCARCERATION VERY
20 EARLY, THAT HE WOULD BE PUT IN SOMEPLACE FOR SOMETHING
21 ME DID AND HE WOULD BE PUNISHED, HE WOULD DO SOMETHING
22 ELSE APTER THAT, WOULD BE SIMILARLY PUNISHED. SO I
23 FELT AT THAT POINT THAT THIS MAN HAD PSYCHIATRIC
24 PROBLEMS,
25 Q ALL RIGHY. DID YOU NOTICE, B8Y THE WAY,
26 ANY PMYSICAL EVIDENCE OF THE MALTREATMENT FROM HIS
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1 '~ STEPMOTHER, PARTICULARLY HIS THUMBS? ,

2 A WELL, I THOUCHT THEY WERE‘KIND OF

3 DISTORTED. LOOKED LIKE FROM THE HISTORY WITH THE

STEPMOTHER, AT LEAST THE WAY HE TOLD THAT TO ME, THEY

5 HAD BEEN PULLED OUT OF JOINT.

6 Q NOW, DID YOU ALSO FIND THAT MR. BEELER WAS

7 LOOKING FOR SOME SORT OF AID OR HELP WITH HIS

8 PSYCHIATRIC PROBLEM THAT WAS.THE RESULT OF THIS?

9 A I FELT IN A WAY HE WAS CRYING FOR HELP. I
10 MEAN, HE WAS IN PRISON, HE DIDN'T KNOW WHAT TO DO, AND
11 HE WANTED TO SEE WHY HE WAS DOING THIS. I THOUGHT HE
12 : HAD VIRTUALLY NO INSIGHT INTO WHY HE WAS COMMITTING ALL
13 THESE BURGLARIES 'AND HE WANTED TO GET SOME MEASURE OF
14 UNDERSTANDING, WHEN I SAW HIM.

15 Q. WOULD YQU CHARACTERIZE HIS BURGLARIES AS
16 COMPULSIVE, THAT IS, THINGS THAT HE WAS JUST DOING OR
17 THEFTS HE WAS DOING COMPULSIVELY?

18 A ALMOST ROUTINE, AUTOMATIC KIND OF

19 BEHAVIORS.

20 Q NOW, IN YOUR EVALUATION, DID YOU

.21 RECOMMEND, OR DID YOU SEE HIM AT THAT POINT AS A

22 VIOLENT INDIVIDUAL?

23 A NO, I DID NOT.

24 Q DID YOU FEEL THAT IN ORDER‘TO AVOID

25 POTENTIAL VIOLENCE, THAT HE SHOULD RECEIVE INTENSE

26 PSYCHOTHERAPY?
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A THE WORDS CAME FROM HIM,

Q SO, OKAY, THAT'S WHAT I'M ASKING. SO, THE
EXTREME VICIOUSNESS WERE THE THUMBS AND HE WAS CHAINED
ARQUAND THE LZGS?

A YES, THE ANKLES.
Q HE WAS HIT WITH WHAT?
A A 3RO0M == WELL, A LAUNDRY STICK,

SOMETHING THAT'S USED IN THE LAUNORY,

Q YOU'RE NOT SURE WHAT THAT THING I8?

A I CAN CONCEIVE OF A NUMBER OF OBJECYS.

2 BUT YOU DON'T KNOW ACTUALLY WHAT THAT WAS
THEN?

A NO, SIR.

Q HOW MANY TIMES DID THIS OCCUR THAT YOU
KNOW?

A WELL, APPARENTLY IT WASN'T JUST =- WELL,

YOU KNOW, HE WOULD BE PUNISHED QUITE FREQUENTLY. THOSE
ARE THE EVIDENCE, THOSE ARE THE TIMES IN WHICH THINGS
STOOD OUT RATHER DRAMATICALLY, WHAY HAPPEMNED TO HIM,
BUYT PUNISHMENT WAS PART AND PARCEL OF THE RELATIONSHIP
HE HAD WIYH HIS STEPMOTHER,

4 DO YOU KNOW HOW LONG HE STAYED WITH HIS
STEPMOTHER?
A THE WAY 1 REMEMBER IT WAS THAT AFTER HE

COMMITTED MORE BURGLARIES, ME WAS TAKEN AND PLACED, I
BELIEVE IT WAS, IN UTAH, HE WAS PLACED IN A FOSTER
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1 WAS A LIYTTLE BIT HEAVIER THAN THIS.

2 Q HEAVIER THAN THIS?

3 A YES.

4 Q HOW DID SHE B3EAT HIM? WHERE WAS HE?

5 A 'STANDING AGAINST THE WALL IN THE KITCHEN,
8 STANDING POSITION WITH HIS ARMS IN FRONT OF HIM LIKE

7 THIS (INDICATING) ON THE ...

8 Q DID SHE GRAB HOLD OF IT BY THE BELT BUCKLE
9 AND =~ SHOW US HOW SHE DID IT?2

10 A SHE JUST PICKED IT UP, JUST LIKE VNIS

11 (INDICATING), JUST PICKED IT UP.

12 Q DID SHE HIT HIM WITH IT, WITH THE BUSRLE?
13 A WITH THE BUCKLE PART.

14 Q WELL, DID YOU SEE ANY INJURIES AS A RESULT
15 OF THAT?

16 A YES. WELTS AND SOME BLEEDING AND BRUISES.
17 ' Q WHAT HAD HE DONE?

13 A HIM AND MY OTHER BROTHER MHAD THROWN SOME
19 SHINGLES, OLD SHINGLES THAT WAS COMING OFF OF OUR HOUSE
20 ONTD THE NZIGHBOR'S PROPERTY.,

21 Q DID LORNA SWITCH SOME CHRISTMAS TAGS ON

22 PRESENTS THAT WERE SENT BY LILLIAN?

23 A I BELIEVE $O.

24 Q NOW, DO YOU HAVE A YOUNG CHILD?

25 A I HAVE THO SONS.

26 Q NOW, IN APPROXIMATELY 1977 DID YOU FIND
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1 Q DID LORNA HAVE A PARTICULAR WAY TO == TO
2 TO OET RODNEY TO COME TO HER?
3 A SHE WHISTLED LIKE A DOG AT HIM.
4 Q DID SHE HAVE A PHRASE THAT SHE WOULD USE
5 TO DESCRIBE HIM?
6 A SHE CALLED HIM A LITTLE BASTARD ALL THE
7 TIME,
8 IS THAT HOW SHE REFERRED TO HIM?
9 YES.
10 DID LORNA APPEAR == WAS LORNA KNOWN B8Y
11 ANOTHER NAME ==
12 A YES, SHE WAS KNOWN BY TERRY.
13 Q == DURING THIS PERIOD OF TIME?
14 A YES.
15 Q DID SHE SEEM TO REACT OR HAVE TWO
16 DIFFERENT TYPES OF PERSONALITY?
17 MR. MIDDLETONs OBJECTION ==
18 THE WITNESSt YES.
19 MR, MIDDLETON: == LACK OF FOUNDATION,
20 THE COURT: OBJECTION SUSTAINED,
21 BY MR. BARNETT:
22 qQ DID SMHE ACT DIFFERENTLY SOMETIMES?
23 A YES.
24 Q SOMETIMES SHE WOULD ACT FAIRLY NORMAL AND
25 OTHER TIMES SHE WOULD DO THE ACTS THAT YOU'VE
26 DESCRIBED?

M. ARMELLA MARTIN, C.S.R., OFFICIAL COURT REPORTER
6-ER-1364

Pet. App. AA - 328



(121 of 203)
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 121 of 203

2759

b3 BECAME PAROLE OFFICER, WORKED A FEW YEARS AS PAROLE

2 OPFICER, BECAME A SUPERVISOR,

3 Q HOW LONG HAVE YOU BEEN IN THE JUVENILE

4 JUSTICE SYSTEM? '

5 A SINCE 1966.

5 Q NOW, YOU WERE A COUNSELOR AT SPRING

7 MOUNTAIN YOUTH CAMP; IS THAT CORRECT?

8 A THAT'S CORRECT.

3 Q DID YOU HAVE OCCASION TO HAVE CONTACT WITH
10 RODNEY BEELER, THE DEFENDANT IN THIS CASE?
11 A YES, 1 DID.
12 Q AND COULD YOU DESCRIBE HOW RODNEY WAS

13 TREATED BY THE OTHER CHILDREN AT THE CAMP?
14 A WELL, I'D SAY HE WAS PICKED ON 8Y THE

15 OTHER BOYS. HE WAS == HE WAS KIND OF A PITIFUL

16 CHARACTER AND TENDED TO SE EASILY MANIPULATED AND

17 GENERALLY PICKED ON.

13 Q WELL, WOULD YOU SAY THAT HE WAS AGGRESSIVE
19 OR VIOLENT TOWARD ANY OF THE CHILDREN?

20 A NO.

21 Q WAS THERE AGGRESSION AND VIOLENCE DIRECTED
22 TORARD HIMY

23 A 1 DON'T KNOW IF YOU'D CALL IT AGGRESSION
24 OR VIOLENCE. IN AN INSTITUTIONAL SETYTING LIKE THAT,
25 IT'S NOT UNCOMMON FOR THE BOYS TO ESTABLISH A PECKING
26 ORDER AND KIND OF PICK ON EACH OTHER, BUT I WOULDN'T
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1 WITH MR, BEELER THAT, DID YOU FIND HE SEEMED TO BE

2 CONCERNED ABbUT THE WELFARE OF HIS CHILDREN?

- 3 A YES, HE WAS VERY CONCERNED ABOUT THE

4 WELFARE OF HIS CHILODREN. HE SEEMED TO REALLY TAKE WHAT

5 I WAS TRYING TO GIVE THE FAMILY, IN TERMS OF CHILD

5 MANAGEMENT, IN TERMS OF EMOTIONAL SUPPORT, HE SEEMED TO

7 BE TAKING THAT IH, HE SEEMED TO 3E LISTENING, HE SEEMED

3 TO BE APPLYING IT.

9 HE WAS VERY MUCH A PART OF THE TREATMENT.
10 HE CAMZ TO NEARLY ALL THE SESSIONS. YES. AND HE WAS
11 VERY CONCERNED A30UT HIS CHILDREN.

12 Q DID YOU HAVE AN INDICATION FROM ROBERT HOW

13 HE FELT ABOUT HIS DAD? THIS IS THE SIX-YEAR=-OLD.

14 A OH. OKAY. ROBERT WAS VERY ATTACHED TO

15 HIS FATHER. HE IDOLIZED HIM. HE LOVED TO TINKER

16 AROUND THE GARAGE WITH HIM. HE LOVED TO FOLLOW HIM

17 AROUND,

18 ALSO, MY FIRST BEHAVIORAL CONTRACT WITH

19 THE FAMILY, THE PRIMARY REINFORCERS FOR ROBERT'S

20 BEHAVIOR IN PRESCHOOL AND AT HOME WAS TO GET, AS I

21 RECALL, HE GOT FIVE MINUTES OF PRIVATE TIME WITH HIS

22 FATHER AFTER 7:00 P.M. FOR EVERY POINT EARNED DURING

23 THE DAY. AND THIS SEEMED TO B8E A PRETTY STRONG

24 REINFORCER FOR HIS BEHAVIOR. AND ROBERT DID RESPOND
2% QUITE WELL TO THAT CONTRACT.

26 Q NOW, IN MAY AND JUNE AND JULY OF 1985, DID
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1 MR. MIDDLZTON: OBJECTION; NO FOUNDATION. >

2 THE COURT: SUSTAINED,

3 BY MR. BARNETT:

4 Q WAS SHE SICK?

5 A YES, SHE WAS.

6 Q WHAT WAS HER SLEEPING PATTEZRN?

7 A SHE DIDN'T SLEEP AT ALL.

8 Q WAS SHE ABLE TO TAKZ MOTHER'S MILK?

9 A THEY TRIED MINE AND IT DIDN'T WORK. THEY
10 SENT US TO A CLINIC. THEY SOLD IT BY THE OUNCE FOR ONE
11 WEEK'S WORTH WAS $5383 WORTH.

12 Q MOW, WAS MR, BEELER A == DID HE EVER ABUSE
13 THE CHILDREN?

14 A NO, HE LOVED HIS CHILDREN.

15 8] WAS HE A GOOD FATHER TO THEM?

16 A YES, HE IS.

17 MR. BARNETT3 COULD I HAVE THE NEXT EXHIBIT

13 NUMBER, DEFENSE, PLEASE,

19 THE CLERK: P WILL BE THE NEXT ONE.

20 MR. BARNETT: YOUR HONOR, COULD I MARK THESE?
21 THE COURT: YES, GO AHEAD,

22 MR, BARNETT: THEY'RE PHOTOGRAPHS.

23 THE COURT: PUT YOUR MEMO ON THEM.

24 (DEFENSE P = MARKED FOR 1.D.)

25 BY MR, BARNETT:

26 Q SHOWING YOU A PHOTOGRAPH WHICH I MARKED P
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1 OLD HIS PARENTS SEPARATE AND GET DIVORCED AND THAT'S A
2 POINT AT WHICH, A VERY SIGNIFICANT POINT, AT WHICH

3 MR, BEELER HAS SOME EZMOTIONAL REACTION TO IT.

4 AS HE GROWS OLDER, WE S5SEE ABGUT NINE, NINE

5 AND=A=HALF YEARS OLD, HIS FATHER REMARRIZS. HE LIVES

5 WITH HIS FATHER AND INITIALLY WITH HIS 3ROTHER, HIS

7 OLDER BROTHER, AND HIS OLDER SISTER.

8 AND HE, AT THAT POINT, HAS A STEPMOTHER.

9 AND THERE WE SEE PSYCHOLOGICAL, PHYSICAL, AND LATER,

10 SEXUAL ABUSE, SEXUAL ABUSE BEGINNING FROM AB0UT THE AGE
11 OF 10 YEARS OLD AND LASTING UNTIL HE'S A30UT 14 YEARS
12 oLD.

13 WHEN HE'S ABOUT 12 YEARS OLD HE IS SENT

14 INTC A SERIES OF == A COUPLE OF FOSTER HOMES, AND THEN
15 TO UTAH STATE HOSPITAL, AND HE STAYS THERE UNTIL HE IS
16 14 YEARS OLD, WHEN HE IS THEN RELEASED TO THE CARE OF
17 HIS NATURAL MOTHER AND STEPFATHER, AND HE'S THERE FOR
18 ABOUT A YEAR OR YEAR AND=-A-HALF. AND THEN GETS INTO
13 SOME TROUBLE BY STEALING SOME MOTORCYCLES AND IS SENT
20 OFF TO SPRING MOUNTAIN YOUTH CAMP, WHICH IS A YOUTH

21 CAHP IN NEVADA.
22 AND HE'S THERE FOR == UNTIL HE'S ABOUT 16
23 YEARS OLD. COMES BACK, LIVES WITH HIS FAMILY FOR ABOUT
24 ANOTHER YEAR OR SO0, AND THEN AGAIN IS5 STEALING SOME =--
25 IS CAUGHT STEALING £ITHER A CAR OR MOTORCYCLE, AND HE'S
26 SENT TO THE YOUTH CAMP IN ELKO, NEVADA WHERE HE STAYS
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1 MAKES HIM WEAR THAT.
2 HE ALSO SAYS THAT HE'S LOCKED IN THE
3 CLOSET, AND HE REMEMBERS THAT LITTLE CLOSET.
4 AND HE SAYS THAT == WE ALSO HAVE A REZPORT
5 THAT HE WAS PUSHED DOWN THE STAIRS WITH HIS HANDS TIED.
6 HE DOES NOT REMEMBER THAT INCIDENT. SOMESODY ELSE, WHO
7 WAS ALS0 A CHILD IN THE HOME, A WOMAN NAMED JOLENE
3 AIGLEY, REMEMBERS SEEING THAT.
9 HE SAYS THAT HE WAS HIT WITH A BELT AND
10 WITH A BRUSH, A KIND OF A WIRE BRUSH THAT'S USED IN THE
11 LAUMDRY ROOM AREA, AS WELL.
12 HE REMEMBERS BEING CHAINED IN THE
13 BASEMENT. THERE WAS A COLUMN IN THE BASEMENT THAT HE
14 dOULD BE CHAINED TO, AND THAT WOULD GO ON ALL NIGHT OR
15 SEVERAL NISHTS, THAT HE WOULD BE CHAINED THERE.
16 AMD WHEN HE WAS CHAINED THERE, HE WOULD 3E
17 FORCED TO BE ONLY IN HIS UNDERPANTS, AND THEN HE WOULD
18 WET AND SOIL HIS UNDERPANTS AND GET BEATEN FOR THAT AS
19 WELL, BUT HE WOULD NEVER HAVE THE OPPORTUNITY TO BE
20 RELEASED TO GO TO THE BATHROOM.
21 SOMETIMES WHEN HE WOULD ACTUALLY DEFECATE
22 IN HIS UNDERWEAR, THE FECAL MATTER WOULD BE SMEARED ON
23 HIS FACE A5 PUNISHMENT, DURING THAT PERIOD OF TIME.
24 ANOTHER INCIDENT THAT HE REMEMBERS ARE
25 THAT HIS HANDS WERE BURNED BECAUSE HE PLAYED WITH FIRE.
26 SO HIS HANDS WERE HELD OVER THE FIRE AND HE WAS NOT
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1 PERMITTED TO TAKE HIS HANDS AWAY.

2 AHOTHER INCIDENT THAT RODNEY TALKS ABOUT

3 IS AN INCIDENT WHERE HIS HANDS ARE ACTUALLY SPANKED

4 WITH THE WIRE 3BRUSH AND THEY ARE SO BADLY BRUISED THAT
3 THE TEACHER MNOTICES THEM IN SCHOOL AND SENDS HIM TO THE
6 NURSE. AT THAT TIME THEY CALL LORNA 1IN,

7 WE HAVE A SCHOOL REPORT FROM THE SOCIAL

8 WORKER THAT TALKS ABOUT THE BRUISES ON HIS HANDS. AT

9 THAT TIME, THE SCHOOL SUSPECTED CHILD ABUSE BECAUSE THE
10 3RUISES LOOKED AS THOUGH THEY MIGHT HAVE BEEN «= BUT

11 REMEMBER, THIS IS BACK IN 19 -- BETWEEN 1962 AND 1964,
12 WE DID NOT HAVE AS MUCH INFORMATION ABOUT CHILD ABUSE
13 AT THAT TIME AND WE DID NOT HAVE MANDATORY REPORTING

14 LAWS, SO THEY DIOWN'T HAVE TO REPORT IT AT THAT TIME,
15 AND THAT INCIDENT WAS NOT REPORTED, ALTHOUGH WE HAVE A
16 LATER INCIDENT THAT WAS REPORTED.
17 SO RODNEY REMEMBERS THAT, IT IS IN THE

18 SCHOOL REPORTS. IN THE SCHOOL REPORTS LORNA ACTUALLY
19 ADMITS DOING IT, OR AT LEAST THE SCHOOL REPORT SAYS

20 THAY SHE ADMITS DOING THAT,

21 WE ALSO HAVE RODNEY'S == ACTUALLY HIS

22 HANDS WERE HURT. THAT PARTICULAR INCIDENT WAS BECAUSE
23 HE DIDN'T DO THE HOUSEWORK HE WAS SUPPOSED TO DO, SOME
24 CHORES IN THE HOUSE, AND HE DIDN'T DO IT RIGHT, SO HE
25 GOT HIS HANDS HURT FOR THAT.

26 IN ADDITION WE HAVE == ['M SORRY =-- IN
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1 THAT PARTICULAR INCIDENT LORNA DOES NOT SAY THAT SHE "
2 DID THAT ONE. SHE SAID SHE DID ANOTHER ONE. S5HE SAYS
3 IN THAT ONE THAT HE FELL AND THAT'S HOW HE HURT HIS
4 HANDS,
5 THEN WE HAVE ANOTHER INCIDENT WHERE
5 LORNA ==~ RODNEY REMEMBERS LORNA PULLING HIS THUM3S OUT
7 OF THE SOCKETS. AND WE HAVE A REPORT LATER ON FROM
3 ANOTHER DOCTCR ¥WHO SEES THE THUMBS THAT LOOKED DEZFORMED
9 FROM HAVING THAT OONE, AND RODNEY TELLS HIM AT THAT
10 TIME THAT HIS THUMBS WERE PULLED OUT OF THE SOCKETS.
11 ANOTHER INCIDENT THAT OCCURRED THEN WAS
12 THAT RODNEY HAD EATEN SOME CANDY AND HE WASN'T SUPPOSED
13 TO, AND LORNA MADE HIM EAT PRESERVES UNTIL HE WOULD
14 VOMIT FROM EATIKG SO MANY PRESERVES. AND THAT WAS USED
15 AS DISCIPLINE.
16 THERE WAS ALSO AN INCIDENT THAT WE KNOW
17 ABOUT THAT RODNEY WAS FOUND AT FOUR O'CLOCK IN THE
18 MORNING, WANDERING == STANDING OQUTSIDE IN FROMT OF THE
19 HOUSE AT THAT TIME OF THE MORNING AND HE SAYS THAT HE
20 WAS LOCKED IN A CLOSET, AND HE WAS OUTSIDE AT THAT
21 TIME,
22 IN 1964, WE HAVE THE FIRST OF A SERIES OF
23 REPORTS. THAT ONE IS FROM AN INCIDENT WHEN A NEXT
24 DOOR == TOM IS BADLY BEATEN BY A BELT BUCKLE AND HE
25 RUNS NEXT DOOR TO A NEIGHBOR, THE SAME NEIGHBOR,
26 MRS, FELLOWS, WHO SAW RODNEY OUTSIDE AT FOUR 0'CLOCK,
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1 WELL.

2 SHE TOLD HIM SHSE WANTED HIM TO LOOK LIKE A
3 GIRL AND WANTED HIM TO BZ A GIRL. AND HE REMEMBERS HER
4 ACTUALLY TAKING A STRING AND TYING HIS PENIS BEHIND

5 HiM, PULLING IT IN BACK OF HIM SO YOU COULDN'T SEE THAT
6 HE HAD A PENIS IM THE FRONT OF HIM, AND TYING THE PENIS
7 TO MIS WAIST AND TELLING HIM HE LOOKED BETTER THAT WAY,
3 OBVIOUSLY A WAY TO CAUSE ALL KINDS OF GENDER CONFUSION
9 IN A CHILD OF THAT AGE. HE IS A30UT TEN YEARS OLD WHEN
10 THIS WAS HAPPENING.

11 WHEN HE WAS TIED IN THE BASEMENT AND WOULD
12 URINATE OR DEFECATE IN HIS PANTS, SHE WOULD TAKE THE

13 URINE OR FECAL MATTER, SMEAR IT ON HIS FACE. THEN SHE
14 MOVED INTO GIVING HIM ENEMAS, USING VASELINE AND TAKING
15 A TAMPON, AT FIRST JUST A CLEAN TAMPON, AND THEN SHE

16 WOULD USE HER OWM SOILED, BLOODY TAMPONS AND INSERT

17 THEM IN HIS ANUS, SO SHE WAS ACTUALLY SEXUALLY ABUSING
18 HIM BY PENETRATION AT THIS STAGE, SOMETIMES USING

19 VASELINE,

20 IN ADDITION, SHE WOULD MAKE HIM INSERT

21 TAMPONS IN HER VAGINA SO SHE WAS HAVING HIM TOUCH HER
22 AS WELL, AND SHE WOULD MAKE HIM FONDLE HER VAGINA AREA
23 AND HAVE HIM LICK HER VAGINA AREA S50 SHE WOULD REACH A
24 CLIMAX. SO SHE IS USING HIM AND ABUSING HIM IN ALL THE
25 WAYS THAT YQU COULD SEXUALLY ABUSE A CHILD.

28 SHE WOULD ALSO MASTURBATE HIM AT THAT
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1 AGE == AS HC GOT OLDER, SOME OF IT IS PROGRESSING AS HE
2 GOT OLDER =~ 3ETWEEN THE TWO=-YEAR PERIOD OF TIME OF 10
3 AND 12, BUT NOT ALLOW HIM TO REACH AN ORGASM.
4 WHEN HE WAS A LITTLE OLDER AND HE WOULD
5 RZACH AW ORGASM, SHE WOULD TAKE THE SEMEN AND SHMEAR IT
6 ALL OVER HIS FACE AND HE WOULD BE PUNISHED FOR THAT.
? IN ADDITION, IM ORDER TO PREVENT HIM FROM
8 REACHING A CLIMAX, SHE WOULD SQUEEZE HIS TESTICLES, AND
3 HE REMEMBERS THAT 3EING DONE WITH GREAT PAIN TO HIM.
19 LATER ON, SHE WOULD HAVE INTERCOURSE WITH
11 HIM AND INSERT HIS PENIS IN HER VAGINA BUT NOT ALLOW
12 HIi4 TO REACH AN ORGASM.
13 WHAT RODNEY SAYS HE WOULD THEN DO WAS
14 AFTER SHE RELEASED HIM AND LET HIM GO0 TO HIS ROOM, HE
15 WOULD TAKE A PAIR OF HER PANTIES FROM THE HAMPER AND HE
16 WOULD MASTURBATE AND REACH AN ORGASM INTO THE PANTIES
17 AT THAT TIME.
18 NOW, THIS BEHAVIOR, ALL OF THIS SEXUAL
19 BEHAVIOR, STARTED FROM THE AGES OF 10 AND PROGRESSED
20 UNTIL HE WAS 12 YEARS OLD.
21 IN 1964, THE CHILD ABUSE REPORT == AND
22 THEN SUBSEQUENTLY HE WAS PLACED IN A DETENTION HOME AND
23 THEN TO FOSTER HOMES, AND THEN UTAH STATE HOSPITAL,
24 RODNEY SAYS THAT THE SEXUAL ABUSE CONTINUED ALL THE WAY
25 THROUGH THE TIME HE WAS AT UTAH STATE HOSPITAL WHEN HE
26 WOULD COME HOME ON WEEKENDS OR VISITS, THAT SHE
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1 FIRES. AND MR, ROWLEY, WHEN RODNEY COMES INTO UTAH
2 STATE HOSPITAL, ALSO STATES THIS INFORMATION.
3 IN ANOTHER REPORT FROM UTAH STATE HOSPITAL
4 BY DR. FAUX, WHO WAS THE PSYCHIATRIST AND THE DIRECTOR
5 OF THE PROGRAM, REPORTS THAT THERE IS A HISTORY OF’
6 UNSUCCESSFUL FOSTER HOME PLACEMENT.
7 HE REPORTS THAT RODHMNEY HAS 3EEN FOUND IN
3 SEX PLAY WITH VERY YOUNG , CHILDREN, THAT HE IS DRZSSING
9 IN WOMEN'S OR GIRLS' CLOTHES ANQ PANTIES WITH SANITARY
10 NAPKINS, AND THAT HE IS REPORTED 3Y DR. FAUX TO HAVE
11 BEEN A LIAR, A THIEF, AND A FIRE STARTER.
12 AND DR, FAUX TIES THAT TOGETHER, ALSO
13 REPORTING THAT THE DAD IS VERY DISTRESSED AND THAT
14 RODNEY I5 == THAT LORNA IS PSYCHOTIC, THAT SHE HAS
15 ACTUALLY BEEN A PROSTITUTE, AND THAT RODNEY HAS BEEN
16 VICTIMIZED BY THAT.
17 | AND HE SAYS THAT HE'S GOING TO TREAT
18 RODNEY WITH STELAZINE, WHICH IS ONE OF THE MAJOR
19 CHEMICALS, DRUGS, TO TREAT PEOPLE WHO ARE SERIOUSLY
20 OESTURBED. AT THAT TIME. THIS IS IN SEPTEMBER OF 1964.
21 ' IN ADDITION, DR. FAUX SAYS THAT RODNEY
22 WANTS TO BE A GOOD B80Y, THAT HE DENIES AND CRIES AT ANY
23 MENTION THAT HE MIGHT HAVE MOLESTED ANY CHILDREN. 5O
24 HE DOESN'T HAVE ANY MEMORY OF THAT THERE.
25 THAT HE TRIES TO MINIMIZE THE BEATINGS
26 FROM LORNA. THAT HE WISHES THAT HIS PARENTS COULD GET

M. ARMELLA MARTIN, C.S.R., OFFICIAL COURT REPORTER
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1 NOBOOY REALLY KNEW AB0UT THAT AT THE TIME, AND SHE KNEW
2 ABOUT SOME OF THEZ PHYSICAL ABUSE.

3 RODHEY WAS DISCHARGED AT THAT TIME WITH A
4 PRESCRIPTION FOR MEDICATIOM AND SOME MEDICATION AND

5 MRS, MORRIS THREW IT AWAY. SHE DID NOT GIVE IT TO HIM,
6 AWD WE SEE FROM THE RECORD SHE SAYS THAT, AND RODNWEY

7 SAYS, HE DIDN'T WANT TO TAKE ANY MORE MEDICATION, AND

3 THERE'S A RECORD A LITTLE BIT LATER ON THAT SHE HAD NOT
9 HAD ANY INSTRUCTIONS AND HAD NOT FOLLOWED UP WITH ANY
10 OF THE CARE.

11 SO RODNEY THEN IS DISCHARGED AND WE'RE AT
12 THIS POINT NOW ON THE CHART, ON JUNE 10, 1966, AND HE
13 LIVES WITH HIS MOM AND STEPDAD UNTIL NOVEMSER 16TH OF
14 1967.
13 SO HE IS == FROM 14 UNTIL A30UT 15
16 AND-A-HALﬁ YEARS OLD, HE LIVES AB0UT A YEAR AND-~A=HALF,
17 ME LIVES IN LAS VEGAS, NEVADA. HE ATTENDS SCHOOL IN

18 LAS VEGAS, AND THERE ARE SOME RECORDS OF SCHOOL DURING
19 THAT PERIOD OF TIME, AND THERE'S EVIDENCE THAT HE'S NOT
20 LEARNING VERY MUCH, ALTHOUGH SOME, BUT NOT VERY MUCH

21 THEN.,
22 THERE'S ALSO, DURING THIS PERIOD OF TIME
23 THERE'S A NOTE THAT RODNEY IS ACTUALLY SEEN WEARING AN
24 EYE PATCH TO SCHOOL THAT'S CUT OUT OF LADIES' PANTIES
25 AND THAT HE WEARS THAT OVER AN EYE. AND I'M NOT SURE
26 WHETHER IT WAS AT SCHOOL OR IN THE COMMUNITY, BUT HE IS
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1 OF 1970, RODNEY ENLISTS IN THE UNITED STATZS MARINE

2 CORPS AND COMES TO CALIFORNIA. HE IS STATIOMED IN SAN

3 DIEGO AND IS IN THE MARINES FOR, OH, ABOUT UNTIL

4 FEBRUARY 22ND OF 1971.

5 AND AT THAT TIME HE'S ARRESTED FOR ANOTHER

6 BURGLARY AND HE IS5 INCARCERATED AT THAT TIME. AND SO

7 HE DOES NOT GO BACK TO THE MARINE CORPS, AND HE IS

8 DISCHARGED FROM THE MARINE CORPS SHORTLY AFTER THAT.

9 RODNEY PLEADS GUILTY TO THAT BURGLARY AND
10 IS ~= A MENTAL EVALUATION IS ORDERED AT THAT TIME AND
11 HE'S SENT TO CHINO WHERE THEY DO THOSE KINDS OF MENTAL
12 EVALUATIONS. AND AT THAT TIME HE SAID == HE SAYS IT
13 HIMSELF, AND DR, NOBLE, WHO WAS THE PSYCHIATRIST, ALSO
14 SAY5 IT, AND THE RECORDS SAY IT == THAT HE IS A
15 COMPULSIVE BURGLAR AT THAT POINT, THAT HE CANNOT HELP
16 HIMSELF FROM STEALING.

17 AND THE RECORDS, AND RODNEY ALSO SAY, AT
13 THAT TIME, THIS IS IN 1971 WHEN HE IS 19 YEARS OLD,

19 THAT HE WANTS HELP, THAT HE IS LOOKING FOR HELP. HE
20 ASKS FOR HELP.

21 AND DR, NOBLEZ'S REPORT STATES THAT RODNEY
22 IS A PRODUCT OF AN EXTREMELY CHAOTIC HOME, THAT LORNA
23 WAS VICIOUS AND CRUEL. DR. NOBLE NOTES HIS DEFORMED
24 THUMBS. BUT ALSO DR. NOBLE STATES THAT RODNEY IS NOT
25 VIOLENT, BUT HE MUST HAVE PSYCHIATRIC HELP, AND

265 RECOMMENDS THAT HE GO TO ONE OF THE CALIFORNIA
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1 HE'S AT SPRING MOUNTAIN HE ACTUALLY SAYS THAT HE NANTSll

2 TO SEE THE COUNSELOR, THAT HE'S AFRAID THAT HE MIGHT

3 $TEAL AGAIN IF HE GETS OUT, WHICH IS A VERY DIRECT

4 SPECIFIC WAY OF ASKING FOR HELP,

5 LATER OM, WHEN HE GOES FOR DIAGNOSTIC

6 EVALUATION AT CHINO, HE PLEADS FOR PSYCHOTHZRAPY SAYING
7 THAT HE DOESN'T WANT TO STEAL, THAT HE REALLY WOULD

8 LIKE TO GET SOME THERAPY AND HELP FOR A BEHAVIOR HE

9 RECOGNIZES THAT HE COULDN'T CONTROL IT.
10 AGAIN IN 1374, WHEN HE IS ARRESTED AGAIN
11 FOR STEALING, HE PLEADS == THE RECORD STATES THAT HE
12 PLEADS FOR PSYCHOTHERAPY.
13 IN 1976, AGAIN, HE PLEADS FOR

14 PSYCAOTHERAPY AT THAT TIME, AT THAT TIME THE RECORD
15 INDICATES HE'S GIVEN ANOTHER DRUG. THIS TIME HE'S
135 GIVEN LITHIUM CARBONATE, OFTEN GIVEN FOR PEOPLE WHO
17 HAVE MANIC DEPRESSION.

18 IN 1985 HE PLEADS, IN MAY OF 1985 HE --
19 THE CHILDREN ARE VERY ILL, THERE'S A LOT OF STRESS IN
20 THE FAMILY, HE GOES TO DR, SELDEN AND PLEADS FOR HELP
21 AGAIN, AND SPECIFICALLY TALKS ABOUT HAVING BEEN ABUSED
22 AS A CHILD AND HOW HE DOESN'T WANT TO REPEAT THAT KIND
23 OF ABUSE.
24 SO THOSE ARE SOME OF THE AREAS WHERE HE
25 DOES ASK VERY DIRECTLY MORE FOR HELP AND DOES NOT GET
26 ANY OF THE KIND OF HELP THAT WOULD HAVE MADE A
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OF THEMSELVES ARE NOT SIGNIFICANT. THEY ONLY BECOME

SIGNIFICANT IF SOMEBODY GOES ON TO STEALING MAJOR KINDS
OF THINGS LATER.

Q IF SOMEBODY NEEDED A PIECE OF CHALK, SAY
THEY NEEDED ONE, OR AN ERASER OR CANDY BAR AT A YOUNG
AGZ, AND THEY STOLE 1T, JUST THE VALUE OF IT DOESN'T
HAVE SIGHIFICANCZ, O0ES IT, JUST THE FACT THAT THE
VALUE OF IT IS LITTLE, IS MINIMAL, THAT IN AND OF
ITSELF DOESN'T HAVE AS SIGNIFICANCE, DOES IT?

A IT COULD.

Q WOULD YOU WANT TO KNOW WHAT A PERSON DQOES
WITH THE ITEMS THAT THEY STEAL TO DETERMINE WHMATY THE
MOTIVATION IS BEHIND IT?

A THAT WOULD BE PART OF WHAT I'D WANT TO
KNOW.

Q DID YOU HAPPEN TO ASK MR, BEELER WHAT HE

DID WITH THE LOOT THAT HE WOULD STEAL IN HIS

BURGLARJES?
A AS A CHILD?
Q FROM A CHILD UP TO HIS ADULT == TO NOW?
A WE TALKED ABQUT SOME OF THEM,.
Q AND DID YOU COME TO -- WELL, HOW AB0UT,

OID YOU TALK TO HIM AB0UT THE TYPE OF LOOY THAT HE
WOULD STEAL?
A SOME OF THAT.,

Q OKAY, AND DID YOU COME TO A CONCLUSION
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1 THAT IT WAS NOT GREZD, HIS STEALING?

2 A THE PRIMARY MOTIVE, IN MY OPINION, WAS NOT
3 GREED.

4 Q AND THAT WAS BASED ON SOME OF THE THINGS

5 THAT HE TOLD Y2U ABOUT THE S5EZXUAL ASUSE THAT HE WENT ==
6 THAT WAS PERPSTRATED UPON HIM BY LORMA; I3 THAT RISHT?
7 A MO, IT WAS BASED ON THE COMPULSIVE NATURE
3 OF THE BURGLARIES, THE FACT THAT HE COULD NOT CONTROL

9 HIMSEZLF.

10 AND THE FACT THAT HE WOULD == HE TOLD ME
11 THAT HE WOULD OFTEN WAKE UP IN A MIDDLE OF A BURGLARY
12 AND NOT XKNOW HOW HE GOT THERZ OR NOT KNOW WHAT HE WAS
13 DOING THERE.

14 S0 THAT HE HAD MEMORY LOSSES FOR PARTS OF
15 THE TIME HE WOULD BE DISSOCIATING.

16 Q DION'T YOU WRITE IN YOUR NOTES THAT

17 MR. BEELER TOLD YOU THAT HE GOT HIGH OFF OF SURGLARIES?
18 A I MAY HAVE.

19 q DO YOU RECALL WRITING IN YOUR NOTES ON

20 PAGE 512 THAT HE ENJOYED THE FEELING OF DANGER IN THOSE
21 BUASLARIES?

22 A (WITNESS VIEWS DOCUMENT.) FIVE THIRTEEN?
23 Q YES. IT'S IN THE ONE LITTLE SECTION RIGHT
24 THERE.,

25 A IT's 5.3,

26 Q IT SAYS ==
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1 A YES, ] HAVE.

2 Q AND HAVE YOU TALKED TO MR, BEELER ABOUT

3 SENUAL ABUSE?

4 A YES, | HAVE.

5 ] AND CAN YOU DESCRIBE BRIEFLY == WELL,

6 STRIKE THAT.

7 - DID YOU REVIEW THE CHRONOLOGY OF FOSTER

8 HAOME PLACEMENTS, UTAH STATE HOSPITAL, AND THE OTHER

9 COMMITMENTS?
10 A YES, 1 DID.
11 Q AND CAN YOU TELL US WHAT EFFECT YOU WOULD
12 EXPECT FROM THE TYPES OF PHYSICAL, MENTAL, AND SEXUAL
13 ABUSE THAT YOU'VE OSSERVED?
14 A GIVEN THE WNATURZ, THE PROLONGED
15 ADMINISTRATION AND THE SEVERITY OF THE MENTAL, THE

16 PHYSICAL, AND THE SEXUAL ABUSE, I WOULD SAY THAT TAKEN
17 ALL TOGETHER, IT WAS ALMOST AN IMPOSSIBLE GROUP OF
18 EXPERIENCES TO RECOVER FROM,
19 THE PHYSICAL ABUSE ALONE, WHICH HIS
20 STEPMOTHER ADMITTED TO ME WHEN I SAW HER IN UTAH
21 ITSELF, WAS PROFOUND AND EXTREME, BEING TIED TO POLES
22 AND WHIPPED WITH BRUSHES AND A VARIETY OF OTHER THINGS,
23 BEING LOCKED UP IN THE CLOSET IN THE CELLAR FOR
24 PROLONGED PERIODS, PROFOUND PHYSICAL ABUSE WHICH WAS
25 VERY MUCH KNOWN TO THE COURTS.

26 HE WAS FOUND ORIGINALLY WITH BRUISES IN
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DISCUSS THE CASE WHEN THEY ARE ~NOT ACTIVELY (8 THE JURY
ROOM, ALL TWELVE TOUGEYHER, UE CAREFUL THAT Yuu TAKE A
RECESS DURING THE TIME YOU ARE UM DELIBERATION THAT YCuw 00
MOT CALL ONE ANOTHER UP AND TALK IRDEPENUVENTLY,
YOU ARE NOW IN ODELIBERATIUN., WE WILL WOURK
UNTIL 4:00 OR 4:30. {F YUU DO WOT REACH A VERDICT TUDAY,
WE WILL BEGIN MONDAY MORNING AND CONCLUDE WHEN YOU HAVE
REACHEL YUUR VERDICT.
COURT'S ~OW IN RECESS.
20-MINUTE CALL TO COUNSEL.,
COUNSEL ARE NOW REGQUIRED YO 60 OVER ALL THE
EVIDENCE TO MAKE SURE OnLY EVIOENCE PRUPERLY ADMITTED GUES
TO THE JURY RUOGM, YOU CAN DO THAT NOW.
MR, BARNETT: THE ~-
THE COURYT: WE'RE OFF TME RECORD,

(EVENING ADJUGURNMENT.)

V. JEAN RANDALL, C.S5.,R.,, UFFICIAL COURT REPURTER

6-ER-1387

Pet. App. DD - 351




(144 of 203)
Case: 20-99014, 03/14/2022, ID: 12393763, DKtEntry: 16-7, Page 144 of 203

1 SANTA ANA, CALIFIORNIA ~ TUESDAY, JULY 13, t988~32"
2 MORNING SESSION

k}

4 (THE POLLOWING PROCEEDINGS WERE HAD IN

5 CHAMBSRS

é THE COURT: WE'RE ON RECORD OUT OF THE PRESENCE
7 OF ALL THE QOTHER JURORS. JUROR HUMBER 8 IS PRESSNT.

8 GIVE ME YOUR NAME, PLEASE,

9 JUROR COLEZY: MICHAEL P, COLEY,
10 THE COURTs JUROR COLEY CALLED IN THIS MORKING,
11 INDICATED THERE WAS A OEATH IN THE FAMILY., OVHER THAN
12 THAT, NO OTHER FORMAL MESSAGE OTHER THAN HE EXPECTED TO
13 FLY QUT OF STATE AT TWO O'CLOCK IN THE AFTERNGON TODAY.
14 1 ASKED THE CLERK TO SET HOLD OF HIN AND
15 FIND OUT THE PARTICULARS OF IT. COURT CALLED BOTH

16 COUNSEL. WEITHER HAVE HONORED THEJR 20-MINUTE CALL.

17 THEY'VE GONE TO WESTMINSTER COURY, THE COURT HAS BEEN
13 ABLE TO CONMTACT ONE OF THE PARTIES, I BELIEVE, AND THEY
19 WERE BEYOND AN MOUR LIMIT,
29 THE COURT IS GOING TO CAUSE TME JURY TO
21 BEGIN DELIBERATIONS AGAIN. [I'M SIMPLY MAKING A RECORD
22 OF THME INFORMATION THAT 1'VE RECEIVED PROM TNI$ JUROR,
23 AND THAT IS THAT THE FAMILY MEMBER YHATY IS DECEASED IS
24 | HIS PATHER, THEY MAVE A CLOSE RELATIONSHIP, HE NZEDS TO
25 38 THERE, AND HE WILL BE BACK -~ MONDAY?
26 JUROR COLEY: MONDAY.
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1 PREDICT THE I[MPACT OF THE DEATH OF A FAMILY HEMBER, itfg
2 WAY FOR COUNSEL, THE COURT, OR THE JUROR HIMSELF, THE
3 EFFECT THAT MAY HAVE OM HIM IN THE PENALTY PHASE OF A
4 DEATH CASE,

S THE COURT: OOES THE DEZFENSE REQUEST THE COURT

6 TO TELL ALL THE JURORS, JOR JUST HR. COLEY, THAT THE

7 COURT WAS IN ZRROR, THAT THE ATTORNEYS HAD NOT

8 DISHONCRED THEIR 20-MINUTE CALL?

9 MR, BARNETT: WELL, YOUR HONOR, I THINK THAT THE
19 COURT COULD INQUIRE OF MR. COLEY I¥ HE'S MENTIONED 1T,
11 BECAUSE THEN THE COURT IS ==
12 THE COURT:s OKAY, ANYTHING ELSE?

13 MR, BARNETT: NO, YOUR HONOR,

14 THE COURT: PEOPLE?

15 MR. MIDDLETON: NOTHING YOUR HOKOR,

1§ THE COURT: OKAY, WE WILL RECOWVENE AT 11:00
1?7 WITH THE JURY IN OPEN COURT.

13 (RECESS TAKEN.)

19 THE COURT: WE'RE BACK ON THE RECORD OUT OF THE
20 FRESENCE OF THE JURY. THE DEFENDANT IS PRESENT., THE
21 . COURY MAS JUST BEEN INFORMED B8Y THE BAILIPF THAT THE
22 | JURY HAS REACHED A VEROICT,

23 MR, BARNETT.

24 MRe BARMETT: TWO POINTS, YOUR HONOR, ONE, |
235 OBJECY TO THIS VERDICT, I THINK IT'S COERC2D, POR THE
28 REASONS 1 STATED EARLIZR.

M, ARMELLA MARTIN, C.3.R.y OPFICIAL COURT REPORTER
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3253
1 SUBSEQUENTLY TO THE CLERK,
2 THE COURT: THE COURT IS5 GOING TO CAUSE THIS
3 JURY TO BE POLLED UPON A READING OF THE VERDICT, THE
4 DEFENDANT MAY REMAIN SEATED WHELE THE VERDICT 1S READ.
3 WE'LL GO0 THROUGH THE SAME PROCEDURE AS WE
6 DID IN THE GUILT PHASE; APTER THE VERDICT IS READ, WE
7 WILL THEN POLL THE JURY IN THE SAME MANNER TMAT 4E DID,
8 IF IT IS YOUR VERDICT, EACH INDIVIDUAL JUROR, ON BEING
9 ASKZD INDIVIDUALLY IFf IT IS YOUR VERDICT, WILL ANSWER
10 YES, IF IT 1S NOT YOUR VERDICT IN ANY WAY, YOU WILL
11 ANSWER NO.
12 THZ CLERK WILL NOW READ THE VERDICY fu IVS
13 ENTIRETY,
14 THE CLERK: (READING:)
13 ®IN THE SUPERIOR cCOuar
16 OF THE STATE OF CALIFORNIA, IN AND
17 FOR THE COUNTY OF ORANGE., THE PEOPLE
18 OF THE STATE OF THE CALIPORNIA,
19 PLAINTIFF vaaéus RODNEY GENE azzuaa.'
20 DEPENDANT.
21 "NUMBER C-60966.
22 DETERMINATION OF PENALTY.
23 ®WE TME JURY IN THE
24 ASOVE-ENTITLED ACTION, FIND THAT THE
23 PENALTY TO 3E IMPOSED UPON THE
28 DEFENDANT, RODNEY GENE BEELER, I8

M. ARMELLA MARTIN, C.S.R., OFPICJAL COURT REPORTER

6-ER-1390

Pet. App. DD - 354



(147 of 203)
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 147 of 203

3234
1 DEATH.
2 "DATZD JULY 12, 1988,
3 ' SIGNED PHILIP WILCOX, FOREMAN,
4 THE COURT: INQUIRE OF THME JURY.
5 THE CLERK: LADIGES AND GENTLEMEN OF THE JURY, IS
5 THIS YOUR VZRDICT?
7 THE JURY: (IN UNISON) YES.
8 © THE COURT: POLL THE JURY. HANG ON JUST A
9 MINUTE,
10 WILL COUNSEL STIPULATE THAT THE POLLING IS
11 APPROPRIATE BY THE CLERK SIMPLY ASKING EACH INDIVIDUAL
12 JUROR 3Y NAMZ IF THIS IS THEIR VERDICT AS TO PENALTY?
13 MR. MIDDLETON: YES.
14 MR, BARNETT: YES.
13 THE COURT: STIPULATION 1S ENTERED. AND NOW WE
18 WILL BEGIN THE POLLING PROCESS.
17  POLL THE JURY.
18 THE CLERK: ROBERT BELL, IS THIS YOUR VERDICT?
19 JUROR BELL: YECS.
20 THE CLERX: LOIS LYON, IS THIS YOUR VERDICT?
21 JUROR LYON: YES,
22 THE CLERK: DEBORAH SPERBZRG, 1S THIS YOUR
23 VERDICT?
24 JUROR SPERBERG: YES,
25 THE CLERK: WALTER PULIS, IS THIS YOUR VERDICT?
26 JUROR PULIS? YES.
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SANTA AMA, CALIFORNIA, FRIDAY SEPTEM3ELR 2, 1938

MORNMINE ST531 0N

(THE FOLLOWING PROCEEDINGS WERE HAD IN
IPEN :ouafx)

THE COURT: PEJPLE VS, 3JEZELER, APPEARANCES,
PLEAST.

MR, STANDIPER: OTHA STANDIFER FOR R, IEELER,

THE COURT: THIS 135 THE DATE SET FOR 3ENTENCING,
GO AHEAD.

MR. STANOIFZR: YOUR HONOR, WE HAD PLANNED TO
PRESZAT TWD MOTIONS fooAv, TO “ODIFY THE VERDICY AND
FOR A HEW TRIAL, TME REASONS HAVE io 20 #ITH
ACZUISITION OF DOCUMENTS. WE'RE WOT PREPARED TO
PROCEED, ’

| ASMTIOXED THIS TO THE PAOSSCUTOR WHO'S
AGREED TO CONTINUE THE CASE FOR APPROXIMATELY TW#O
AUNTHS, IF fHAr's AGREEAZLE WITH THE COURT.

THE COURYT: 1 DON'T HAVE A PROBLEM WITH THAT,
WHAT DATE DO Y3U WANT?

ni@ STANDIFER: FRIDAY, THE 4TH OF NOVEMIER,
YOUR HONOR.

THE COURT: SO ORDERED. TAKE YOUR TIME WAIVER.

MR, STANDIFER: 4R, BEELER, YOU HAVE A RISHT YO
3€ SENTEKRCED WITHIN 28 DAYS OF THE JURY'S VERDICT. 00

YDU GIVE UP THAT RICHT AND AGREE THAT YOUR SENTZNCIHG

4. ARAELLA HARTIN, C.5.%., OFFICIAL COURT REPORTER
6-ER-1392
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SANTA ANA, CALIFORNIA - FRIDAY, NOVEMBER 4, 1988

MORNING SESSION

(THE FOLLOWING PROCEEDINGS WERE HAD IN OPEN

COURT:)

THE BAILIFF: REMAIN SEATED, COME TO ORDER. COURT
1S AGAIN IN SESSION,

THE COURT: PEOPLE VERSUS RODNEY GENE BEELER,

MR, MIDDLETON: CHARLES MIDDLETON FOR THE PEOPLE,

MR, STANDIFER: OTHA STANDIFER FOR THE DEFENDANT
WHO 15 PRESENT HERE IN CUSTODY,

THE COURT: THIS IS THE DATE SET FOR MOTION FOR NEW
TRIAL, MODIFICATION OF JUDGMENT AND FOR SENTENCING,
MR, STANDIFER,

MR. STANDIFER: YES, SIR. AS I PREVIOUSLY INFORMED
YOUR HONOR AND PROSECUTOR 1 AM MOVING FOR A CONT INUANCE OF
THOSE HEARINGS.

THE COURT: STATE YOUR GROUNDS,

MR, STANDIFER: THANK YOU,

TH1S CASE WAS CONTINUED TO THIS DATE FOR THE

PURPOSE == FROM SEPTEMBER THE 2ND, THE THING WHICH HAS
HAPPENED WHICH HAS CAUSED ME NOT TO BE PREPARED FOR THIS
SENTENCING AND THESE MOTIONS TODAY, PRINCIPAL REASON FOR
THAT 1S A CASE CALLED PEOPLE VERSUS ROBERT PADUANO,
P-A=D=U~A=N=0, THAT CASE BECAUSE OF A SERIES OF PROCEDURAL

IRREGULARITIES OR DIFFICULTIES WAS SET FOR TRIAL ON A DATE

6-ER-1394

Pet. App. DD - 358
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3271

1| HONOR?

2 THE COURT: YES.

3 MR. STANDIFER: MY REQUEST IS THAT 1 FILE THE

4 | MOTIONS ON THAT DAY. I AM ASSUMING THE PROSECUTOR WILL

5 | WANT SOME TIME, AT LEAST, TO READ THEM AND PERHAPS

RESPOND, 1 WILL LEAVE THAT UP TO HIM BUT THAT'S THE DAY

7 | THAT I WOULD LIKE TO FILE THE MOTIONS AND SET THE HEARING
B | ACCORDING TO =-- '

9 THE COURT: SAY THE DAY AGAIN, PLEASE.
10 MR. STANDIFER: DECEMBER THE 16TH, IT'S A FRIDAY.
11 - THE COURT: NO REASON WHY WE COULON'T DO IT ON THE

12 23RD OF DECEMBEB.

13 MR. STANDIFER: AS OF THE 16TH, YOUR HONOR, I WILL
14 BE PREPARED, 1 JUST QUESTION WHETHER THE PROSECUTOR WILL
15 WANT TO DO IT THAT SOON,

16 THE COURT: WHY DON'T WE SET IT ON THE 16TH AND WE
17 WILL LET MR, MIDDLETON WING IT IF HE WANTS AND IF HE

18 DEMANDS A CONTINUANCE THE COURT WILL BE MINDFUL OF THE

19 FACT THAT HE MAY HAVE SOME PROBLEMS AND NEED TO RESPOND IN

20 WRITING.

21 "~ MR. MIDDLETON: OKAY,

22 THE COURT: THE MATTER WILL BE SET ON THE 16TH OF
23 DECEMBER, 9100 IN THE MORNING, THIS DEPARTMENT. TIME

24 WAIVER BY THE DEFENDANT,

25 ~ MR. STANDIFER: THANK YOU, YOUR HONOR.,

26 MR, BEELER, YOUR SENTENCING 1S SET TODAY, YOU

6-ER-1395

Pet. App. DD - 359
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- 3290
1 ' IUT AS FAR A5 SHOTGUNNING IT, THAT'S ALL |
2 ~ HAVE FOR THls. |
3 THE COURTS &HAT 13 THE SPECIFIC DEFENSE
4 REQUEST, MR, OJSARMETT?
3 M. BARNETT:  THAT 48 4E PZRMITYED A CONTIMUANGE
6 TO JANUARY 29TH T EXPLOKE THE INFORMATION THAT WE JUST
7 RECEIVED,
s THE COURT: MR, AIDDLETON, YOU MAY 3E HIARD.
9 : “R. HICDLETONS  YOUR HOWOR, I OBJECT == WELL,
12 NOT KNOWIHG WHAT INFORMATIOMN HE'S JUST RECEIVED, UNLESS
11 IT'S CEALING WITH THE MEDICAL RECORDS, THE oarznoﬂur
12 HAS HAD THAT InFORMATION THE WHOLE TIME BECAUSE HE
13 HIMSZLR 15 THE ONE THAT HAS TO DO WITH THIS., S8UT I
14 WOULD 0GJECT 7O A COHTIHUANCE.
13 THE COURTY 15 THERE A REASON THAT == WELL, |
16 PRESUAL THE REASON THAT THERE WAS NOT FILED A WRITTEN
17 MOTIGH FOR MODIFICATION OF JUDGMENT AND FOR NEW TRIAL
13 WAS BECAUSE OF THE TACTICAL DECISION NOT TO ALERT THE
19 PROSECUTION OF WMAT IT WAS THE DEIFENSE INTENDED TO
20 OPPER TN THOSE NOTIONS ORALLY.
21 S0 WITH THAT STATEMENT AND BENEVOLENT
22 UNDERSTANDING OF THE DEFENSE POSITION, THE COURT, OVER
23 BBJECTION OF THE PROSECUTION, WILL SET THIS CASE OOWN
z4 FOR JAHUARY 20TH, HOPEFULLY, THE LAST CONTINUANCE FOR
25 THE DEFPENDANT.
25 1T'5 THE COURTS EXPECTATION THAT WE WILL

4, ARNEZLLA MARTIM, Ce5.R., OFFICIAL COURT REPORTER

6-ER-1396
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3291
1 CONCLUDGE ALL HMATTERS On THAT DATS. IN OTHTCR WORDS,
2 JON'T ASK FGR AMOTHER COWTIMUANCE UNLESS YOU'VE GOT
3 SOME REAL DYNAMITE 2ZASINS.
3 MR MIJOLETIN:  YOUR HMOHOR, 1 HAVE ==
5 THE COURT: YOV MECD ANOTHCR DAYE? THEY'WLL 38
5 HAPPY T2 GO ARUTHIR DATE,
7 | MR, HIDOLETOHN: 1 HAVE A PRELIAMINARY HEARING AMD
3 AL30O ANOTHER SCHTENCING In THE COURT NEXT SOO0R ON THAT
3 DATE
10 THE COURT:  JANUARY 27TH?
11 AR. MIOOLETONS  THAT WOULD 3E SETTER.
12 THE COURTs DEFENSE?
13 AR, BAANTTT: THAT'S FINE,
14 THE COURT: TAKE YOUR TIME WAIVER, '
15 AR, SARNETT: WR. GEELERE, YOU UNDERSTAND YOU
15 . HAVE A RIGHT TO BE SENTENCED TODAY?
1? THE VEFEHDAWT: YES, | 00
13 4 MR, JARNETT: ARE YOU WILLING TO GIVE UP THAT
19 RIGHT AND AGREZ TO HAVE YOUR HMATTER HEARD, ugrldu FOR
20 | NEW TRIAL, MODIFICATION OF JUDGMENT, AND SEMTENCING, T0
21 JANUARY TUENTY-~ |
22 THE COURT: ==SEVEHWTH,
23 MR. BARNETTI ~=SEVENTH?
24 THE DEFEHOAMTT YES.
23 THE COURT: TIME 1S WAIVED. WAIVER 1S NOTED FOR
26 THE RECORD,
4, ARMEZLLA RARTIN, C.S5.R., OFFICIAL CGURT REPORTER
6-ER-1397

Pet. App. DD - 361



(154 of 203)
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 154 of 203

3293

1 SANTA ANA, CALIPORNHIA = FRIDAY, JANUARY. 27 100

2 HORNING SESSION

3

4 (THE FOLLOWING PROCSEDING

5 OPEN CIURTE)

6 THE COURT: PEOPLE V5. 3EELER. APPEARANCES,

7 PLEASE,

3 MR. BARNETT: JOMN BARMETT FOR MR. BEELER. HE'S
9 PRESENT, IN CUSTODY.

19 MR. MIDDLETON: CHARLES MIDDLETON FOR THNE

11 PEOPLE.

12 MR, BARNETT: YOUR HOMOR, TODAY IS SET FOR
13 SENTENCING; HOWEVER, WE ARE IN THE PROCESS OF Q3TAININ
14 ADDITIONAL EXPERT INFORMATION BASED ON TESTS YEV TO 3E
15 COHPLETED. AND 1 ANTICIPATE THAT THE TESTS WILL 3E

16 COMPLEYED BY THE END OF FEBRUARY AND I'M ASKING FOR

17 MARCH 24TH FOR SENTENCING.
13 THE COURT: WHAT WAS THE DATE OF THE VERDICT,
19 APRIL 18T? DO YOU KNOW?

20 MR, BARMNETTs 1 DON'T HAVE THE DATE OF VERDICT,
21 | TME COURT: 1 MEAN IT¥ WOULD BE KIND OF PCETIC TO
22 MAKE IT ACTUALLY A YEAR, WOULON'T IT.

23 MR. BARMETT: W#ELL, CERTAINLY, YOUR HONOR; THAT
24 WOULD 3E A SATURDAY BUT ==

25 THE COURT: I COULD COME IN FOR THIS. THIS IS5
26 AN IMPORTANT DAY.

M. ARMELLA MARTIN, C.S5.R., OFFICIAL COURT REPQORTZR

6-ER-1398
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CORRECTED PAGE ) 3295
CALIFORNIA - FRIDAY, MARCH 24, 1989

2 MORNING SESSION

3

4 (THE FOLLOWING PROCEEDINGS WERE HAD IN

5 OPEN COURT3)

6 THE COURT: PEOPLE VS. RODNEY GENE BEELER.

7 APPEARANCES, PLEASE.

8 MR. MIDDLETON: CHARLES MIDDLETON FOR THE

9 PEOPLE.
10 MR. BARNETT: JOHN BARNETT FOR MR. BEELER. HE'S
11 PRESENT, IN CUSTODY. YOUR HONOR, | RECEIVED WEDNESDAY
12 NIGHT A REPORT FROM A PHYSICIAN INDICATING THAT MR.
13 BEELER MAY HAVE ORGANIC BRAIN DAMAGE AND I'M ASKING
14 THAT THE MOTION FOR NEW TRIAL AND SENTENCING BE
15 CONTINUED TO MAY 5.
16 THE COURT: AND WHY DO YOU NEED THAT MUCH TIME?
17 MR. BARNETT: BECAUSE, YOUR HONOR, THE POSITRON
18 EMISSION TOMOGRAPHY RESULTS, OR A PORTION OF THOSE

19 RESULTS, WERE JUST GIVEN TO ME WEDNESDAY NIGHT BY
20 DR. BUSCHBAUM AND HE NEEDS ADDITIONAL TIME TO ANALYZE
21 AND PERFORM SOME ADDITIONAL CALCULATIONS ON THE

22 RESULTS.
23 HE HAS GIVEN ME A REPORT, AN ORAL REPORT,
24 AND SOME DOCUMENTS WHICH INDICATE HIS CONCLUSIONS

25 REGARDING BRAIN DAMAGE AND | NEED TO HAVE HIM FINALIZE
26 THOSE CONCLUSIONS AND RESULTS AND | NEED TO HAVE THOSE

6-ER-1399
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3295
SANTA ANA, CALIFORNIA = FRIDAY, HARCH 24, 1983

HMORNTING SE5S510N

(THE FOLLOWING PROCEEDINGS WERE HAD IN
OPEN COURT:) |

THE COURT: PEOPLE VS. RODNEY GEMNE B3EELER,
APPEARAMCES, PLEASE.

MR. MIDDLETON: CHARLES AIDOLETON FOR THE
PEDPLE.

MR, BARNETT: JOHN BARNETT FOR MR, BEZELER. HE'S
PRESENT, IN CUSTODY. YOUR HONOR, | RECEIVED WEDNESDAY
NIGHT A REPORT FROM A PHYSICIAH INDICATING THAT MR,
SEELER MAY HAVE ORGANIC 3RAIMN DAMAGE AND I'M ASKING
THAT THE MOTION FOR NEW TRIAL AMD SENTENCING BE
CONTINUED TO MAY 5,

THE COURT: AND WHY DO YOU NEED THAT MUCH TIME?

MR, BARNETTt BECAUSE, YOUR HONOR, THE POSITROM

EMISSION TOMOGRAPHY RESULTS, OR A PORTION OF THOSE

- RESULTS, WERE JUST GIVEN TO ME WEDNESDAY NISHY B8Y DR,

BUSHBAUM (PHONETIC SPELLING) AND HE MEEDS ADDITIONAL
TIME TO ANALYZE AND PERFORM SOME ADDITIONAL
CALCULATIONS ON THE RESULTS.

HE HAS GIVEN ME A REPORT, AN ORAL REPORT,
AND SOME DOCUMENTS WHICH INDICATE HIS CONCLUSIONS

REGARDING BRAIN DAHAGE AND 1 HEZD TO HAVE HIM FINALIZE

THOSE CONCLUSIONS AND RESULTS AND I NEED TO HAVE THOSE

M. ARMELLA MARTIN, C.S.R., OFFICIAL COURT REPORTER
6-ER-1400
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9
1 HAVE YOUR MOTION FOR NEW TRIAL T35 35 HEARD TODAY AHD310?
2 BE SENTENCED TODAY?

3 THE DEFCMDANT:  YES.

4 MR. BARNETT: ARE YOU WILLING TO SIVE UP THAT

5 RIGHT AND HAVE THOSE MATTERS COWTINUED TO MAY 572

5 THE DEFENDANT:  YES.

7 MR. BARHETT: YOU UNDERSTAND THAT YOU PREVIOUSLY
8 WALVED TIME OR YOUR RIGHMT TO 3E SENTENCED UP UNTIL

9 TODAY AHD THIS IS AN ADDITIOHAL TIME WAIVER WITHOUT

10 WHICH THE CASE WOULD PROCEZD TODAY?

11 THE DEFENDANT: YES, SIR.

12 MR, 3ARMETTs 1 JOIN.

13 | THE COURTI I'M GOING TO SUGGEST THAT THE

14 PROSECUTOR NOTIFY THE VICTIMS THAT WE WILL PROBABLY GO

15 ON THE 5TH. IN OTHER WORDS, I ALLOW THE CONTINUAMCE TO

16 THIS DATE WITH THE EXPECTATION THAT WE WILL GO FORWARD

17 THAT DAY. SO LET'S NOT COME TO THE COURTROOM AGAIHN

18 WITH THE COURTROOM FILLED WITH VICTIMS AND ASK FOR A

19 GONTINUANCE AGAIN.

20 TIME WAIVER NOTED FOR THE RECORD.

21 (CASE CONTINUED TO MAY 5, 1989.)

22

23

24

25

26

M. ARHELLA MARTIN, C.5.R., OFFICIAL COURT REPORTER
6-ER-1401
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3238

SANTA AHA, CTALIFORMIA - FRIDAY, HAY 3, 1389

MORMNING SESSION

(THE FOLLOWING PROCEEDINGS WERE HAD IN
OPEN COURT:)
THE COURT: ' GOOD MORNING PEOPLE VS5. ROONEY GENE
BEELER. APPEARANCES, PLEASEZ.
MR, MIDOLETON: CHARLES MIDOLETON FOR THE
PEOPLE.
MR, STANDIFER: OTHA STANDIFER AND JOHN BARNETT
FOR THE MR, BEZLER, WHO 1S PRESENT IN COURT IN CUSTODY.
THE COURT: G0OD Mognins, GENTLEMEN. THIS IS
THE DATE SET FOR THE MOTION FOR NEW TRIAL, MODIFICATION
OF JUDSHMENT, AND SENTENCING SHOULD THOSE MOTIONS 3E
DENIED. AWD | UNDERSTAND THE DEFENSE ONCE AGAIN WISHES
TO TO APPLY FOR CONTINUANCE,
YOU MAY BE HEARD,

" MR. STANDIFER: YEZS, YOUR HOMOR., I STATED MY
GROUNDS IN THE DECLARATION I FILED TODAY. AS THE COURY
1S AWARE, 1 GAVE THE COURY AND THE PROSECUTOR A DRAFT
OF THAT MOTION, OF THAT DECLARATION YESTERDAY
APTEANOON,

THE COURT: I DIDN'T KNOW WHAT THAT WAS, BUT NOW
THAT J'VE SEEN THE MOTION, I REALIZE IT WAS A DRAFT. I
THOUGHT IT WAS SERRATED PAPER PERHAPS,

MR, STANDIFER: THE GROUNDS FOR THE CONTINUANCE

M, ARMELLA HMARTIN, C.5.R., OFFICIAL COURT REPORTER

6-ER-1402
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1 I'VE STATED, 1 3ELIEVE, AS FULLY AS I CAMN IN THE

2 DECLARATION, | WOULD JUST 3UMMARIZE FOR THE COURT THAT

3 THE MATTER WAS ORIGINALLY CONTINUED FOR THE PURPOSES OF

4 CEZRTAIN TESTING IN JAHUARY, WE DID CVERYTHING WE COULD.

3 TO GET THOSE TESTS DONE AS QUICKLY AS THEY COULD 3¢

5 DONE == THERE WAS S0ME MIX=UP AT THE JAIL GETTING HIM

7 TO HIS FIRST APPOINTHENT, IT WAS RESCHEDULED, AS

3 QUICKLY AS POSSI3LE AFTER THAT.

9 THE TESTS WEREZ EVALUATED AS QUICKLY AS WE
10 COULD PERSUADE THE JOCTORS TO DO THAT. WAEN WE LEARNED
11 THE 3ROAD DATA OF THE MAJOR OF THE BATTERY OF THREE
12 TESTS, THAT MADE IT CLEAR THAT THERE WAS SOMETHING :

13 TERRIBLY WRONG, ORGANICALLY, PHYSICALLY, WITH MR,

14 3ESLER'S 3RAIN THAT HAD NOT, COULD NOT HAVE BEEN

15 DISCOVERED SARLIER,

16 I HAVE, AYSELF, DONE EVERYTHING THAT 1 CAA
17 SINCE THEN, SINCE WE FIRST LEARNED AS0UT THE RAW DATA,
18 TO GET THAT DATA INTO THE HANDS OF SOMEONE WHO WAS

13 COMPETENT TO EVALUATE IT, WHO'S AN EXPERT IN THE

20 APPROPRIATE FIZLDS. [I'VE ONLY IN THE LAST TWO DAYS

21 JEEN ABLE .TO DO THAT,

22 I'M NOT TELLING THE COURT THAT I'VE WORKED
23 FULL TIME ON IT, 3UT IT'S TRUE THAT EVERY DAY I HAVE

24 DONE EVERYTHING 1 COULD, WHICH 1S USUALLY MADE ABOUT
25 FIVE OR S1X PHONE CALLS AND NOT REACH THE PEOPLE 1'VE
25 TRIED TO CALL.

M, ARMELLA MARTIN, C.5.R., OFFICIAL COURT REPORTER
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AND 30, TO SuUM IT UP, WE'VE DONE
EVERYTHING WE CAN TG GET THE TESTS, GET THE DATA, AND
HAVE IY ANALYZZD. #ETVE SEEN UMSUCCESSFUL S3 FAR.

WE #0W HAVE A OGCTOR wHD IS COMPETENT IN
THE VARIOUS AREAS OF EXPERTISE TO DO THIS ANALYSIS.
AND IT APPEARS CLEAR FQOH ALL THE DOCTORS I'VE TALKED
TO, THE ANALYSIS WILL 3EAR OUT THE ORIGINAL PRELIAIMARY
INTERPRETATIONS OF THE DATA, WHICH IS THAT THERE 1S
SOMETHING TERRIBLY WRONG WITH MR. BEELER'S BRAIN AND
SOMETHING TERRIALY WROMG THAT WOULD BE RELEVANT
EVIDENCE IN THE SUILT OR INNOCENCE DETERMINATION AND
THE SPECIAL CIRCUMSTANCES DETERMINATION, AND THE
PENALTY PHASE,

THE COQURTs: WELL, YOU'VE XNOWN THAT FOR SOME

TIME, THOUGH, THAT THERE WAS SOMETHING WRONG, AND
YOU'VE HAD CONSULTATIONS WITH NUMERGUS OOCTORS THAT
ESPOUSES THE PROPOSITION THAT YQU SUGGESTED TO THE
COURT THAT 1S ACCURATE AND YOU DON'T NEED A RENOWNED
FORENSIC SCIENTIST THAT WCULD MAKEZ THOSE
INTERPRETATIONS.,

AND THE QUESTION I'VE GOT 1S5 WHY DION'T
YOU BRING SOMEONE WITH YOU TODAY TO MAKE THAT
INTERPRETATIOMN, XNOWIHG THE COURT'S INCLINATION NOT TO
CONTINUE FROM THE STATEMENTS 1 HMADE THE LAST TIME WE
WERE IN COURT.

MR. STANDIFER: YQuUR HONOR, ALL THAT 1 KNOYW AND

M. ARMELLA MARTIN, C.5.R., OFFICIAL COURT REPORTIR

6-ER-1404

Pet. App. DD - 368




(161 of 203)
Case: 20-99014, 03/14/2022, ID: 12393763, DKtEntry: 16-7, Page 161 of 203

3301
1 ALL OF THE DOCTORS THAT 1 HAVE CONSULTED WITH HAVE 52:u
2 ABLE TO TELL ME {S PRETTY MUCH THE GENERAL STATEMINT
3 THAT ['VE TOLD YOU. WE HAVE A MASS OF DATA THAT
4 INGICATES AS A GENERAL PRINCIPLE, THAT THE 3RAIA IS WOT
5 WORKING RIGHT, AND I CCULD JE MORE SPECIFIC IF THE
5 COURT REQUIRES, 3SUT THAT'S AB0UT == ACTUALLY 1 COULDN'T
7 BZ VERY MUCH MORE SPECIFIC. THAT'S ABOUT AS MUCH AS I
8 | XNOW. IT'S A TEST THAT HAS ONLY RECENTLY BECOME
3 POPULAR. AND THERE AREN'T:- VERY MANY DOCTORS WHO KNOW
10 ABOUT 1T AS A == ,
11 THE COURT: ©“POPULAR™ IS A GOOD CHOICE OF WORDS.
12 | MR. STANDIFER: PARDON ME?
13 THE COURT: “"POPULAR™ IS A GOOD CHOICE OF WORDS.
14 AR, STANDIFER: AND IT'S A TEST THAT 13, YoU
13 KNO4W, NEEDS EXPERT INTERPRETATION.
16 I HAVE 3ZEN SEEKINSG AN EXPERT TO INTERPRET
17 IT FOR ME, DILIGENTLY AND STEADILY, SINCE 1 GOT THE RAW
13 DATA, BASICALLY, ALL | HAVE 1S THE RAW DATA AND THE
19 GENERAL CONCLUSIONS OF THE PEOPLE WHO GAVE THE TEST,
20 WHO AREM'T REALLY QUALIFIZD TO INTERPRET THE DATA. AND
21 1'VE ONLY RECENTLY FOUND SOMEONE WHO HAS AGREED YO DO
22 THE JOB WHO IS QUALIFIED. AND BY "RECENTLY® I MEAN HE
23 JUST AGREED TO D0 IT TWO DAYS AGO BECAUSE HEZ JUST 50T
24 THE DATA YESTERDAY,
25 THE COURT: MR, MIDDLITON, ON THE MOTION 3Y THE
26 DEFENSE TD CONTINUE ==

M. ARMELLA MARTIN, C.3.R., OFFJCIAL COURT REPORTER
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1  EVIDENCE, CLEAR EVIOZNCE, OF ORGAHNIC PHYSICAL

2 DYSFUNCTIONING 14 THIS MAN'S BRAIN, DYSFUNCTIONING

3 WHICH CAN BE PROVED A5 A MATTER OF PHYSICAL REALITY A3
4 IPPOSED TO PSYCHOLOGICAL THEDRY OR CEVALUATION. AND

3 DYSFUNCTION WHICH APPEARS TO HAVE BEEN PRESENT,

6 CERTAINLY, LOHG BZFOREZ THE TIME OF THESE CRIMES.

7 THE COURT: SEEMS TO HME THAT WE HAD, DURING THE
3 COURSE OF THE TRIAL ITSZLF, OR MOTIONS OR SOMETHING

9 LIKE THAT, SOME EVIDENCE FROM SOME MEDICAL

10 PROFESSIONALS THAT HE WAS FUNCTIONING IN THE NORMAL
11 RANGE OF INTELLISENCE. ISN'T THAT CORRECT, MR,

12 STANDIFER?

13 MR. STANDIFER: YES, YOUR HONOR. THAT'S ONE OF
14 THE REASONS THAT WE WERE UNABLE, UNTIL AFTER THE JURY
15 RENDERED TS VARIOUS VERDICTS TO DETERMINE THAT THESE
16 PHY51CAL TESTS NEEDED TO 38 DONE.

17 HAVING AAD THEM DONE, WE NOW SEEK TIME TO
13 HAVE THEM EVALUATED 50 WE CAN PRESENT WHATEVER EVIDENCE
19 THERE [S THERE, TO YOU.

20 THE COURT: SINCE W4E KNOW THAT DURING THE PERIOD
21 OF TIME ME. WAS FUNCTIONING MORMALLY, AND WE WERE ALL

22 PRIVY TO THE FACTS OF HIS CONDUCT AND KNOW HOW HE

23 FUNCTIONSED AT THE TIHME SURROUNDING THE ZVENT, IT B3RINGS
24 TO MIND MY RECOLLECTION OF A PHENOMENON IN SCIENCE, I

2 FORGET THE NAME OF, THAT HAS TO DO WITH WHAT A BRAIN

26 THAT ONLY ENCOMPASSES A FEW CENTIMETERS PARALLEL TC THE

M. ARMELLA MARTIN, C.$.R., OFFICIAL COURT REPORTER

6-ER-1406
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1 SAINTA AMA, CALIFORHIA = FRIDAY, DECEM45ER 1353, 13317

2 MARNENG SESSTON

3

3 (THE FOLLOWING PROCEEDINGS WERE HAD IN

3 9PEN COURT, I[N CAHERA1)

6 THE COURT: THE COURT 1S NOW CLOSED.

7 IHVESTIGATORS OUT TOO. 4R, GLEIM, HAVE A MICE DAY.

8 (TOH GLEIM, DEFENSE INVESTIGATOR, E£XITS

) THE COURTRCOM.)
10 THE COURT: “R. STANDIPER 15 THE ISSUE OF SUCH
11 SENSITIVITY THAT 1| SHOULD CONDUCT IT OUT OF THE
12 PRESENCE OF HIS ATTORNEYS?
13 MR. STANDIFER: NO, YOUR HONOR. LET ME TELL YOU
14 JHAT MR, BEELER HAS ARTICULATED TO MZ AND THEN 1 THINK,
15 OF COURSE, YOU SHOULD ASK HIM TO MAKE SURE THAT'S

16 CORRECT, IF HE HAS ANYTHING ELSE TO SAY,
17 THE COURT: GO AHEAD.
13 MR. STANDIPERs MR. BEELER BELIEVES THAT A CAT
19 SCAN AND AN EKG SHOULD BE DONE. HE BASES THIS 3ELIEF
20 OM. INPORMATION WHICH HE REVEALED TO MR, BARNETT AND
21 MYSELF FOR.THE FIRST TIME THIS MORNING, IN PART.
22 MR, BEELER HAD EARLIER TOLD US ABOUT TWO
23 OR THREE BLACKOUTS IN HIS LIFE, WHICH WE INVESTIGATED.
24  WE RECENTLY AND ASKED AND RECEIVED, ASKED FOR AND
23 RECEIVED, A CONTINUANCE TO INVESTIGATE THE POSSIBLE
26 " ORGANICITY OF CERTAIN OF MR, 3esLsa?s SYMPTOMS ARE DUE

M. ARMELLA MARTIN, C.S.R., OPFICIAL COURT REPORTER
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1 TD 3LO4S OdM THE HEAD. dE HMAVYE INYCESTIZATCD THAT.

2 MRe 3EZLER HAS TODAY INFORMED US, FIR THE

3 FIRST TIME, THAT THESE SLACKOUTS, SUCH AS THE TWO IR

4 THREE THAT WE WERE PREIVIOUSLY AWARE 9F, CONTINUE AND

3 PERHAPS EVEN ON A DAILY 3ASIS HOW.

6 50 FOR THOSE REASONS, MR, 3EELER 3ZLIZVES

7 THAT AN EKG AND A CAT SCAN SHOULD 3E OONE. AND HE IS

3 REQUESTING THAT THE COURT RELIEVE US OR APPOINT AN

9 ATTORNEY TO == EITHER RELIEVE US ENTIRELY OR APPOINT AN
10 ATTORNEY TO INVESTIGATE THAT MATTER.
11 AND | SHOULD JUST INDICATE THAT IN EITMER
12 EVENT, WE WOULD BE MOVING FOR A CONTINUANCE TO
13 INVESTIGATE THIS NEWLY ACQUIRED INFORMATION ABQUT THE
14 CONTINUING AND FREQUENT AND REGULAR NATURE OF THESE
15 BLACKOUTS., THAT'S NOT A MATTER THAT 1 HAD INVESTIGATED
16 8Y THE TWO DOCTORS WMICH YOU APPOINTED PURSUANT TO MY
17 REQUEST A COUPLE OF WEEKS AGO. I ASKED THOSE DOCTORS
18 THE SPECIFIC QUESTION COULD THEY FIND ANY BASIS FOR ANY
19 ORGANICITY IN HIS BEHAVIOR, IN MR, BEELER'S BEHAVIOR,
20 SASED OM'REPORTS OF SBLOWS TO THE HEAD, OR A PARTICULAR
21 SLOW TG THE. HEZAD.
22 ' YHE COURT: HOW MAVE YOU DOCUMENTED THE
23 INFORMATION THE DEFENDANT HAS GIVEN YOU ABOUT
24 SLACKOUTS?
25 |
26 THE COURT: HOW HAVE YOU DOCUMENTED THE

6-ER-1409
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1 FHFORMATION THE DEFINDANT HAS 31Y3#4 YOU A30UT

. JLACKOUTS?

3 MR STAMDIFERSY JZLL, WITH REGARD TO TWQ OF fHEH

4 WE HAVE == WELL, 1 D00'T SELIZVE WE HAVE ANY

3 INDZPENOENT [NFORMATION,

5 AHEN 1 SAY SLACKOQYS I REFER TO MEMORY

? LOSSES AND LOST PERIODS OF TIME 50 THAT MR. 3EELER

3 REPORTS THAT HE WOULD FIND MIMSELF FURTHER ALONG 1%
.9 TIME THAN A8 WOULD HAVE DJEEN AWARE OF. HE HAS A PERIOD
10 IN WHICH HE DOESN'T REMEMBER WHAT HE WAS OJO0ING,
11 ALTHOUGH HE LATER GETS REPORTS OF WHAT HE WAS DOING,

12 THE COURTS‘ HAVE YOU REFUSED TO INVESTIGATE THIS
13 THING? |
14 MR, STANDIFERs WELL, THIS IS INFORMATION THAT
15 WE RECEIVED PRIOR TO TODAY ONLY ABQUT EITHER TWO OR
16 THREE, MY MEMORY PAILS ME, ONLY TWO OR THREE INSTANCES
17 WE HAD HEARD OF PRIOR TO TODAY, ALL SEVERAL YEARS AGO.
13 IT's ONLY:TODAY THAT WE'VE LEARNED THATY THESE LAPSES OF
19 MEMORY, THESE PERIODS IN WHICH MR, 3EELER HAS NO MEMORY
20 OF EVENTSx CONTINUE ~-
21 _ THE COURTs IT'S MARD FOR ME 7O ==

22 | Hl._SYANDIF!lt -= PFROM THEN UNTIL TODAY.

23 THE COURTS IT'S HARD FOR ME TO UNDERSTAND HOW I
24 COULD DETERMINE THAY YOU'RE INCOMPETENT AS COUNSEL TO
23 REPRESENT TMIS DEFENDANT UNDER THE MARSDEN CASE lF‘YOU
26 DIDN'T HAVE ANY [NPORMATION DURING THE TRIAL ON‘UHICH

6-ER-1410
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1 Y3U COULD IPIRATE. S5O0 N2 MATTER WHAT AR, 3E3L3IR TIZLLS
2 ME, 1 DON'T SE& HOW 1 CAH HAKE 3UCH A FINDING.
3 MR. STANDIFEZR: YOUR HOMOR, NOT WHILE NOT
4 REQUESTING SUCH A FINOING ==
5 MR, 3ARNETTE THE POINT OF [T ==
6 THE COURTs WHAT ARE YOU REQUESTING THEN?
7 HR. SARNETTs THE POIMT OF IT 15 THAT THIS
8 MORNING HR. BEELER RAISED AN ISSUE OF INEFFECTIVE
9 ASSISTANCE OF COUNSEL THIS WISHED TO HAVE ANOTHER
10 LAWYER APPOINTED 3ECAUSE HE HAD NOT RECEIVED AN EKG AND
11 A CAT SCAN.
12 OUR INVESTIGATION UP TO THIS POINT,
13 ALTHOUGH THAT ISSUE WAS == ALTHOUGH WE HAD DOCTORS
14 ADDRZ5S ISS5UZS 3ASED ON THE INFORMATION WE HAD, IT WAS
15 QUR JUDGMENT TO THIS POINT THAT THOSE TESTS WERE NOT
16 REQUIRED, AND 50 MR, BEELER ADVISES THAT HE WANTED,
17 THAT HE FELT HE WAS BEING SUPPLIED WITH INEFFECTIVE
13 ASSISTANCE OF COUNSEL B3ECAUSE THOSE TESTS WERE NOT RUN.
19 THAT WAS A SEPARATE ISSUE FROM THE NEWLY O] SCOVERED
20 INPORMATION: THAT HE'S PRESENTLY NOW SUPFERING A SERIES
21 IS OF PALLED MEMORY AND BLACKOUTS WHICH WE HAVE BEEN
22 MADE AWARE OF TODAY.
23 SO I VIEW IT AS TWO SEPARATE ISSUES. ONE,
24 WE HAVE DIFFERENT INFORMATION THAN WE HAD SEFORE, BUT 1
2% FEEL IT'S MY OBLIGATION TO AT LEAST ADVISE THE COURT
26 THAT A CLAIM OF, THAT AMOUNTS TO INEFFECTIVE ASSISTANCE
6-ER-1411
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"1 CF CQUNSEL AND WAL SO PHRASED 3Y R, JELLER ANU HAVE

2 THE COURT MAKE INQUIAY.

3 THE COURT: THANK YOU.

k) ALL RIGHAT, iR, SECLER, TELL ME WHAT Ybu

5 J1SH TO ADDRESS THE COURT 0N,

5 THE DEFENDANTS WELL, | JUST WANTED YO HAVE THE

7 T40 I5SUES ON MY CAT SCAN AND EEZG 3ECAUSE I FEEL THERE

5 1S SOIETHING WRONG.

9 THE COURT: IS THERE ANYTHING €LSE YOU NEED TO
19 ADD TO A STATEMENT ON THE RECORD OTHER THAN WHAT YOUR
11 ATTORHEYS HAVE TOLD US?

12 THE berequNrn NO, SIR. !
13 THE COURTs IS THERE ANY OTHER DISENCHANTMENT AT
14 ALL THAT YOU HAVE WITH YOUR ATTORNEYS?

13 THE JDEFENDANT: RO, SIR.

15 THE COURTs THESE ARE TOP NOTCH LAWYERS; YOU

17 KNOW THAT.,

12 \ MR, 3EELERs THEY ARE, [ JUST PEEL THAT == -

19 THE COURTs THEY'RE AS GOOD AS YOU GET AROUND

29 rult_rantfh@ THE COUNTRY AS FAR AS TRYING CAPITAL CASZS
21 60s

22 : MR, BEELER: [ UNDERSTAND THAT, YCUR HONOR.

23 THE COURT: WELL, [ COULD GIVE YOU == | COULD
24 JUST SAY I'M GOING TO GIVE BEELER ANOTHER LAWYER, THAT
2% WOULD PERHAPS THAT WOULD PUT OFF THE INEVITABLE, BUT
26 YOU CAN'T TELL WHAT KIND OF LAWYER YOU MIGHT ENO UP |

6-ER-1412
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IN CAM-37

(3282
A1 TH.

THE DJEZFCNDANTS I UHDERSTAND THAT. IT'S JusT
THAT 1 FEEL THAT 1 SHOULD HAYE THOSE TWO
INCIDENTS(SIC), THOSE T4O PARTICULAR CATEGORIZS...

THE COURTS TELL ME WHAT KIND OF SYMPTOMS YOU
HAVE WHEN YOU HAVZ THESE BLACKOUTS AND HOW LONG THEY
LAST.

THE DEFENDANTI THEY LAST FOR A FEW MINUTES 3UT
I'M HAVING THEM SO OFTEN THAT HOURS GO 3Y THAT 1 DON'T
EVEN REMEMBER WHAT'S GOING ON.

THE COURT: HAVE YOU RELATED THIS TO THE MEDICAL
AUTHORITIES AT THZ JAIL FACILITY?

THE DEFENDANT: NO, SIR.

THE COURTs WHY NOT? -

THE DEPENDANT: BECAUSE THEY DON'T 0O Anvrnxua
ABOUT THAT.

THE COURTs HOW DO YOU xndw I# YOU DON'T TELL
THEM?

THE DEFENDANT: WELL, I'VE BROUGHT IT uP,
snviiAL.lssuts. BEFORE ON OJIFFERENT THINGS AND THEY
MAYS NOT DOME ANYTHING. ONE IS MY HEART, THEY'RE
FINALLY DOING SOMETHING ABOUT THAT, APTER DOING ALL
THESE TESTS AND THE TESTS COMING SACK NESATIVE, $O
THEY'RE FINALLY GETTING DOWN TO RUNNING A == TRY A
CATH== A CATHETER FOR FINDING OUT IF 1 HAVE ANY HEART

BLOCKAGE THAT'S CAUSING ME THE PROBLEMS OF CHEST PAINS,

M. AQMPFLLA MARTIN. C.S_.R.. OFFICIAL COURT REPORTER
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(3233)
1 O THAT 'S JUST OSNE INCIDENT.
2 Ivl'iAi) A == ] nAVE HAD PROB~= 1 HAD A 3LIW
3 TO THE HEAD WHEN I WAS IH raa‘aAiL NHERE [ FELL OFF THE
4 TOP BUNK AND I HAVZ ZYE DAMAGE Id THE LEFT EYE, SINCE
5 1'VE 3E3W HERS. AND I DON'T REMEMBER FALLXNG; 3UT 1
5 REMEMBER uAgxﬁc UP ON THE FLOOR., | '
7 THE COURT: OKAY. ANYTHING ELSE YOU CAN THINK
3 DF, ANY GTHER COMPLAINTS?
9 THE DEFENDANTs NO, SIR.
10 THE COURT: SO THERE'S NOTHING ELSE A30UT THE
11 LAWYERS THAT YOU WANT TO ADDRESS?
12 ' THE OEFENDANT: NO, SIR.
13 THE COURT3 COURT CANNOT PIND THERZ'S BEEN
14 INEFFECTIVE ASSISTANCE OF COUNSEL.
15 4R. STANOIFERs YOUR HONOR, PRIOR TO THE
16 CONCLUSION OF THE CASE, I JUST WANT TO SAY I WILL 3E
17 4OVING TO CONTINUE WHEN THE PROSECUTOR RETURNS, I'LL BE
18 | MOVING TO CONTINUE TO INVESTIGATE THESE COMPLAINTS
12 WHICH WE JUST HEARD AS THEY RELATE TO THE NEW TRIAL
20 MOTION AND YOUR DETERMINATION UNDER 190.4.
21 I WILL BE ASKING YOU THEN TO RELY ON
22 PORTIONS OF THE INFORMATION YOU HAVE RECEIVED IN
23 CONNECTION WITH THE MARSDEN HEARING. THAT DOESN'T NEED
24 TO BE NECESSARILY REVEALED TO THE PROSECUTOR.
25 THE COURT: WMY DO’ YOU THINK IT'S NECESSARY TO
26 GO THROUGH AN EEG AND CAT SCAN? |
6-ER-1414
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1 AR, SARNETT: YOUR HOMNGR, WE WHARY TO EXAHI.‘JEGTZSE‘“
2 MOST RECENT == WE JANT A DOCTOR, WE YANT TO CONSULT
3 WITH A DOCTOR BASED ON THE HEW INFORMATION WE JUST
4 RECEZIVED, IN ORDER TO DETERMIME IF THAT DOCTOR BELIEVES
5 THAT THIS INFORMATION WILL == REQUIRES A FURTHER
5 TESTING OR WMETHER FURTHER TESTING WOULD BE
7 NONPRODUCTIVE.
3 THIS 1S INFORMATION THAT WE OIDN'T HAVE
9 |  PREVIOUSLY AND THE DOCTORS WHO WERE APPOINTED LAST ~=
10 WITHIN THE LAST MONTH OR TWO, WE'RE NOT ASKING == WERE
1 NOT GIVEN THAT [NFORMATION BECAUSE WE DIDN'T HAVE IT,
12 AND WERE HOT ASKED TO ADDRESS THAT, AND SO 1 WANT T?t
13 THE COURTs THE REASON I BROUGHT IT UP IS THAT
14 IT MAY BE SOMETHING THAT YOU DO NOY WANT TO REVEAL TO
13 THE PROSECUTOR, THAT YOU'RE DOING IT, IN YOUR EFFORTS
16 TO PRODUCE A MOTION FOR NEW TRIAL.
17 : MR, BARNETTs WELL, I DON'T WANT HIM TO KNOW
13 " WHAT WE'RE DOING BECAUSE HE MAY TAKE STEPS TO THWART
19 THMAT, HE'S BEEN TRYING TO PREJUDICE MY CASE FOR THREE
20 YIA“. |
21 ' YW GOQURT: AHPUL; ISN'T (T,
22 MR, BARNETT: IT'S TERRISBLE —= AND 1 JUST DON'T
23 BELIEVE HE'S ENTITLED TO KNOW TNAY.l I THINK THAT THE
24 COURT 1S ENTITLED TO KNOW THAT WE HAVE THIS INFORMATION
23 THAT W& JUST RECEIVED THIS HORNIN" AND | WANTY TO
6-ER-1415
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1 4ILL 3E ASLZ TO CONFIRM HR. 3ESLER'S COMPLALATS. AllD
2, IF SO, WHETHER THOST TESTS WILL LEAD US ANYPLACZ GZL5E.
3 I DON'T KNOW RHETHER‘THAT -= YHAT THE HEDICAL GPINION
4 IS GOING TO 8& ON THAT. '

5 ~ THE COURTs YOU KNOW, WE'VE CONTINUED THIS CASE
5 A COUPLE OF DAYS FROM THE DATE OF THE JURY FINDING THAT
7 AE SHOULD DIE, AND IT MAY 8E THAT #E 3HOULD, SOHETIME
3 1M THE PUTURE, ACTUALLY 3RING THIS THING TO FRUITION ==

) ‘ R, 3ARNETT YouR Ho~o§. 1 -

10 THE COURT: == CAN YOU SEE A FUTURE POSSIBILITY
11 OF ZVER FINALIZING THE CASE, MR. BARNETT?
12 | MR. SARNETT: YES, YOUR HONOR, MY FEELING l;‘
15 THAT 1'M OBLIGATED TO EXPLORE WHATEVER oer:usei-on.
14 WHATEVER INFORMATION IS PROVIDED TO ME.
15 1 JUST TM1S MORNING READ [N THE PAPER
15 ABOUT A CLAIM OF INEFFECTIVE ASSISTANCE OF COUNSEL
17 dHICH WAS SUSTAINED,
13 AND 1 PEEL THAT un; BEELER IS ENTITLED T0
13 HAVE US EXHAUST EVERY AVENUE IN ORDER TO SAVE HI$ LIFE.
20 . THIS 1S INFORMATION WE DIDN'T HAVE, WHEN
21 WE MAD INFQAMATION WE HAVE RUN 1T DOWN. WE HAVE HAD
22 EXPERTS APPOINTED. AND [ CAN'T IMAGINE ANY OTHER
23 INFORMATION COMING TO US THAT HASN'T BEEN, OR WON'T
24 HAVE BEEN EXAMINED, WHEN NEXT WE COME BACK. AND I
25 OON'T THINK [T'S GOING TO TAKE VERY LONG,
26 THE COURT: HOW LONG DO YOU THINK?

M. ARMELLA MARTIN, C.S.Re, OFPICIAL COURT REPORTER
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1 MRe MIVDOLETONS IT'S THE.HGLiDAYS, 1 w2ULkd T;LLf_
2 THREE WEEKS [ CAN GET S0OME30DY OVER THE == CIMCUSE AC.
3 (DISCUSS10R OFF THE RECORD BETWEEN DEFSHSE
4 COUNSEL.)
5 AR, SARUETT: WELL, I DON'T KNOW IF THEY HEED A
6 TEST BUT 1'4 [HFORMED THAT IT MAY TAKE THREE WEEKS T0
7 SCHEDULE A TEST AFTCR THEY DETERMINE IT. ['D A3K FOR
3 FOUR WEEKS, BUT | WILL ADVISE THE COURT IN TWO WZEKS IF
9 THE COURT ==
19 THE COURTs OON'T WORRY ABOUT THAT.
11 MR. BARNETT: 1'D ASK FOR FOUR WEEKS. :
12 THE COURT: THERE'S NOTHING ELSE WE NEED TO PO
13 1N CAMERA == |
14 . MR. BARNETT: NO.
15 . THE couar:_'- IS THAT CORRECT? LET'S HAVE THE
16 PUBLIC AND PROSECUTOR IN AGAIN.
17 (IN CAMERA PROCEZEDINGS CONCLUDED.)
18 COURTROOM.)
19
20
21
22
23
24
25
286
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STATE OF CALIFORNIA ) -
' ) SS.
COUNTY OF ORANGE )

I, M. ARMELLA MARTIN, OFFICIAL COURT REPORTER, CSR
32115, DO HEREBY CERTIFY THAT THE WITHIN AND FOREGOING
‘“TRANSCRIPT OF IN CAMERA PROCEEDINGS, PAGES IN QAM-Z THRU
IN CAM=6, IN CAM-li THRU IN CAM=-24, AND IN CA&-?Z THRU IN CAM-41
ARE FULL, TRUE AND CORRECT TRANSCRIPTS OF MY SHORTHAND NOTES
THEREOF, AND A FULL, TRUE AND CORRECT STATEMENT OF THE IN CAMERA

PROCEEDINGS HAD IN SAID CAUSE.

DATED: DECEMBER 16, 1988. -

M. ARMELLA MARTIN, CSR #2115
OFFICIAL COURT REPORTER
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