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2 BEELER V. BROOMFIELD 

SUMMARY* 

 
Habeas Corpus / Death Penalty 

 
The panel affirmed the district court’s denial of Rodney 

Gene Beeler’s habeas corpus petition challenging his 
California conviction and death sentence for first-degree 
murder. 

Beeler raised three arguments concerning his 
competency to stand trial: (1) the trial court procedurally 
erred by not sua sponte holding a competency hearing; (2) he 
was incompetent to stand trial; and (3) defense counsel was 
ineffective in failing to raise his incompetency.  Beeler also 
argued that, because he established a prima facie case, the 
California Supreme Court’s summary denial of relief 
without issuing an order to show cause was 
unreasonable.  Applying the highly deferential review 
required under the Anti-Terrorism and Effective Death 
Penalty Act of 1996 (AEDPA), the panel held that the 
California Supreme Court could have reasonably concluded 
the evidence does not sufficiently support Beeler’s 
competency claims.   

Beeler argued that his counsel provided ineffective 
assistance by failing to investigate and present evidence 
regarding his mental illness and organic brain damage at 
both the guilt and penalty phases.  The panel held that, under 

 
* This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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 BEELER V. BROOMFIELD  3 

AEDPA review, the district court correctly denied Beeler’s 
ineffective assistance of counsel claims.   

 Beeler claimed that defense counsel 
should have used penalty phase 
mitigation and extra-record evidence of 
his mental illness and brain damage at the 
guilt phase to show that he did not form 
the specific intent to kill.  The panel held 
that even assuming defense counsel 
performed deficiently in its investigation 
and presentation of evidence, Beeler was 
not prejudiced by counsel’s 
decisions.  And while Beeler was clearly 
not prejudiced, the California Supreme 
Court could also have determined that 
trial counsel acted reasonably and 
diligently during the guilt stage. 

 Beeler claimed that the neurological 
evidence not presented at the penalty 
phase would have constituted additional 
mitigation, and there is a reasonable 
probability that one juror would have 
made a different decision based on that 
evidence.  The panel held that the 
California Supreme Court could have 
reasonably determined that defense 
counsel’s performance was not deficient, 
as counsel diligently sought neurological 
testing both before trial and after Beeler 
volunteered new information.  Beeler 
failed to establish a prima facie case as to 
the ineffective assistance of counsel at the 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 3 of 51
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4 BEELER V. BROOMFIELD 

penalty phase, and the California 
Supreme Court’s summary denial of this 
claim was reasonable. 

Beeler alleged that the trial court coerced the jury’s death 
verdict by failing to replace a juror with an alternate after the 
juror informed the court of his father’s sudden 
death.  Applying AEDPA review, the panel held that the 
California Supreme Court neither erroneously applied 
federal law nor made an unreasonable determination. 

The panel rejected as foreclosed by Karis v. Calderon, 
283 F.3d 1117 (9th Cir. 2002), Beeler’s argument that 
California fails to adequately narrow the pool of defendants 
eligible for the death penalty. 
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OPINION 

NGUYEN, Circuit Judge: 

A jury sentenced Rodney Gene Beeler to death following 
his conviction for the first-degree murder of Anthony 
“Tony” Joseph Stevenson during a daytime robbery in 
December 1985.  Beeler appeals the district court’s denial of 
his petition for writ of habeas corpus.  We affirm. 

I. BACKGROUND1 

A. The Guilt Phase 

Tony Stevenson lived with his two brothers, Michael and 
Dino, in a house in Orange, California.  On the morning of 
December 30, 1985, all three brothers left for work.  But just 
before 11:00 a.m., the Stevensons’ neighbor discovered 
Tony lying on the front lawn of the neighbor’s house, shot 
in the back.  Police and paramedics arrived after the neighbor 
called 911, but Tony died at the scene.   

The rear, sliding-glass door of Tony’s house had been 
pried open with a screwdriver, and the house had been 
ransacked.  Bullets for Tony’s .22-caliber semi-automatic 
rifle were strewn across his bed.  The rifle was found on a 

 
1 These facts are largely taken from the California Supreme court’s 
opinion in Beeler’s direct appeal, People v. Beeler, 9 Cal. 4th 953 (1995). 
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6 BEELER V. BROOMFIELD 

hallway floor, its wooden parts badly damaged.  One of the 
bedroom doors had a large gash that police attributed to the 
butt of the rifle.  Jewelry, a camera and lens, $1,200 in cash, 
a dark blue gym bag, Dino’s fake Rolex watch, and 
Michael’s .22-caliber single-action Ruger revolver, which 
he kept unloaded under his bed with two bullets nearby, were 
taken from the house.  Michael’s gun was never recovered.   

An autopsy revealed Tony died from a single .22 caliber 
bullet that entered his back and pierced his lung and heart.  
The muzzle of the gun had been more than two feet away 
from Tony when he was shot.  A ballistics expert determined 
the bullet that killed Tony was not fired from the broken rifle 
found inside the house but could have been fired from 
Michael’s missing revolver.  Another .22 caliber bullet was 
found lodged in a car parked across the street from the 
Stevensons’ house.  But the recovered bullet was too 
damaged to determine whether it had been fired from either 
weapon.  

A small bullet hole in the screen door aligned with the 
bullet hole in the car across the street, suggesting a gun was 
shot through the screen door.  Relying on the evidence of 
forced entry, ransacking, and a violent struggle inside the 
Stevensons’ house, the prosecution theorized that Tony had 
returned home during a burglary and confronted the 
perpetrator, but as he fled the house, the perpetrator shot him 
in the back with Michael’s gun.   

Beeler, whose identity as the burglar is not at issue in this 
appeal, was linked to the crime by fingerprint evidence and 
the testimony of three neighbors.  In one of the bedrooms, 
Beeler’s fingerprint was found on top of a file cabinet.  Floyd 
Raney, a neighbor living down the street from the 
Stevensons, testified that he was in his garage around the 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 6 of 51
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 BEELER V. BROOMFIELD  7 

time of the killing with the door open.  Raney heard a motor 
running outside and saw a pickup truck parked directly 
across the street.  Beeler approached Raney in his garage in 
what Raney described as pale blue jeans and a solid blue 
shirt.  Beeler asked Raney, “My cat jumped the wall in your 
backyard.  Would you look back there, please, and see if my 
cat is back there?”  When Raney returned from checking the 
backyard, he saw Beeler taking off in the pickup truck.  
About fifteen minutes later, the police arrived in response to 
the discovery of Tony’s body.  At trial, Raney identified a 
picture of Beeler’s truck as being similar to the one he saw 
the day of the murder.   

Lavada Hoskins lived on the street running parallel to the 
Stevensons’ street.  A block wall ran between the backyards 
of the houses on Hoskins’s street and the Stevensons’ street, 
including Raney’s yard.  The morning of the killing, Hoskins 
was in her backyard talking to her neighbor, Fern Awalt, 
when both women saw a man walking along the top of the 
block wall between 10:30 a.m. and 11:30 a.m.  Neither 
Hoskins nor Awalt saw the man’s face, but Hoskins recalled 
him wearing a blue plaid shirt and carrying a small, dark 
sports bag.  Awalt remembered the man wearing work pants 
and a solid blue shirt.  Neither woman saw any other 
unknown person in the neighborhood around the time of the 
killing.   

The prosecution also offered testimony of Beeler’s 
coworkers to link him to the crime.  At the time of the killing, 
Beeler worked as a senior line operator at a laminated 
products company.  Jim Anderson, who reported to Beeler, 
testified that Beeler had left work early, at about 10 a.m., on 
the day of the killing.  Calvin Brunsting, the company’s 
manager, testified that Beeler’s timecard for December 30, 
1985, showed him clocking in at 5:45 a.m.  But sometime 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 7 of 51
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8 BEELER V. BROOMFIELD 

after December 30, Beeler had asked him to write in that 
Beeler had left at 3:40 p.m., explaining that he had forgotten 
to clock out.   

John Lorenzi, another coworker, testified that sometime 
between Christmas and New Year’s Eve, Beeler had said to 
him, “John, let me ask you a hypothetical question.  If I 
was—if you were robbing somebody’s house, someone who 
lived there caught you in the act, would you shoot him?”  
Lorenzi replied, “Why?  Did you kill somebody?”  Lorenzi 
testified that Beeler became upset and responded, “No, 
asshole.”  Beeler posed a similar question to Anderson, 
asking “Hypothetically speaking, if you were robbing a 
house and the guy came home—the guy that lived there, this 
is, came home and you had a gun, would you shoot him?”  
Anderson said, “No, I wouldn’t.  I wouldn’t put myself in 
that position to begin with.  Why, did you do something, did 
you kill somebody?”  Beeler said no and walked away.   

Sometime after January 1, 1986, Beeler offered 
Anderson the stolen watch for $500.  On January 7, 1986, 
Beeler sold an Italian gold charm taken from the Stevensons.  
Police eventually searched Beeler’s locker at work and 
found the stolen camera and lens.   

The defense offered two alternative theories to counter 
the intent-to-kill requirement of the felony-murder special 
circumstance.  The primary theory was that Beeler’s work 
supervisor, Mitchell Jackley, participated in the burglary and 
was the actual killer.  Jackley testified for the prosecution at 
Beeler’s preliminary hearing under a grant of immunity for 
receiving stolen property from Beeler.  But the defense 
called him as a witness at trial in an attempt to undermine his 
credibility.   

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 8 of 51
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 BEELER V. BROOMFIELD  9 

The defense argued that Jackley knew details about the 
crime that suggested he was the shooter.  Jackley testified 
that he had breakfast with Beeler the day of the killing and 
authorized Beeler to leave work early.  Beeler told Jackley 
later that day that he had broken into the Stevensons’ house 
and killed Tony.  Jackley also testified that he stole the key 
to Beeler’s locker and found the camera, handling it with silk 
gloves so as not to leave fingerprints.   

On January 9, 1986, Jackley called the police to 
implicate Beeler for killing Tony.  Jackley testified that he 
reported Beeler anonymously because he feared being 
connected to the crime for two reasons.  First, Jackley said 
he had been inside the Stevensons’ house before the killing 
because his wife was acquainted with Dino, so he feared his 
fingerprints might show up.  Second, Jackley testified that 
he had previously been charged with murder.  Additionally, 
Jackley had received stolen belongings from Beeler from a 
prior robbery.   

Jackley provided the following account of the crime to 
police investigators:  

The way [Beeler] explained it to me is that 
while he was in the house, that is, ah, ah, 
Tony apparently’s his name, came in and 
brought his—brought his dog in?  Ya.  Called 
his dog.  His dog was with him.  [Beeler] was 
saying his dog was with him and he thought 
he was calling some friends or somethin’ and 
then—what the fuck else did he say?—he 
said right after that took place, [Beeler] 
apparently was in one of the bedrooms, he 
said or somethin’, and went behind the corner 
or somethin’ like that . . . .  And the guy 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 9 of 51
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10 BEELER V. BROOMFIELD 

[Tony] went into his room.  He [Beeler] told 
me he [Tony] came out with a goddamn ah 
rifle and told him he was gonna beat the shit 
out of him with it, and he’s gonna to do [sic] 
bodily damage . . . .  And he [Beeler] said 
somethin’ to the effect that they got into an 
altercation in the hallway, and that the guy 
came at him with a rifle, used it like a 
club—. 

Jackley provided other details of the crime.  For instance, 
Beeler told him he “hit” two rooms in the Stevensons’ house 
and was in the third when Tony unexpectedly returned home.  
Beeler took a .22-calliber revolver from the house and shot 
Tony in the back with a hollow-point bullet as Tony ran 
away from the house.  Beeler told Jackley that Tony fell on 
the front lawn and that Beeler escaped “down a brick wall 
running on the back of” the Stevensons’ house.  Beeler said 
he had left his truck idling and had a conversation with a 
person outside the house at the end of the wall. 

The defense attacked Jackley’s credibility with the fact 
that he had been charged with a similar crime years earlier, 
but those charges were dropped once Jackley agreed to 
testify for the prosecution.  Jackley and his accomplices were 
arrested in 1974 in connection with a robbery-murder in 
South Carolina.  Jackley admitted to the burglary but denied 
any involvement with the killing.  Jackley provided a similar 
story in that case, alleging that one of his acquaintances 
confessed the killing to Jackley, an anonymous call was 
made to the police implicating that defendant, Jackley had 
received stolen goods from the defendant, and Jackley knew 
many of the details of the crime.  And, similar to this case, 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 10 of 51
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 BEELER V. BROOMFIELD  11 

the charges against Jackley were dropped once he testified 
for the prosecution.  

Jackley also admitted to three other burglaries in which 
he knew the victims, the items taken were similar to those 
stolen from the Stevensons’ house, and his fingerprints were 
not found at any of the crime scenes.  The defense argued 
that all the similarities to the instant case pointed to Jackley 
as the killer and principal burglar, not Beeler. 

The second theory the defense offered assumed that 
Beeler was the shooter but that the evidence of the bullet’s 
trajectory was consistent with “at least two reasonable 
interpretations.”  One was the prosecutor’s theory; the other 
was that during the struggle inside the house, Tony used the 
rifle to fire a shot “down the hall” that hit the car outside, 
and Beeler fell and shot Tony as Tony was standing over 
him.  The prosecution’s expert conceded on cross-
examination that the evidence of the bullet’s trajectory was 
compatible with this defense theory. 

After a seven-day guilt-phase trial and less than a half 
day of deliberations, the jury found Beeler guilty of first-
degree murder and burglary.  The jury also found Beeler 
personally used a handgun during the commission of the 
offense and the felony-murder special circumstance to be 
true, making Beeler eligible for the death penalty.   

B. The Penalty Phase 

1. Prosecution’s Case in Aggravation 

During the penalty phase, the prosecution presented 
evidence of Beeler’s three prior burglaries and one prior 
rape.  The parties stipulated that Beeler had convictions for 
second-degree burglary in 1971, first-degree burglary in 
1974, and second-degree burglary in 1976.  He was 

Case: 20-99014, 01/23/2026, ID: 12946167, DktEntry: 68-1, Page 11 of 51
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12 BEELER V. BROOMFIELD 

committed to the California Youth Authority for the first 
burglary and sentenced to state prison for the subsequent 
convictions.   

In 1985, Beeler raped Roxanne Doyle as she was 
delivering newspapers.  She testified that he told her a false 
story about his truck breaking down as an excuse to 
accompany her along her route.  After Doyle completed her 
deliveries, Beeler hit her in the face, forced her to the ground, 
and orally and vaginally raped her while threatening her with 
a knife. 

Beeler then forced Doyle to give him her wedding and 
engagement rings.  She begged to keep her rings because she 
had recently gotten married, but he threatened, “Give me 
your rings or I’ll cut your finger off.”  He also laughed when 
he discovered that he had broken her eyeglasses.  Beeler’s 
coworker testified that when Beeler arrived at work that 
morning, he bragged that he had robbed and “fucked the shit 
out of” a “good looking” woman with a “nice figure” and 
“big tits.” 

2. The Defense’s Case in Mitigation 

The defense presented a substantial mitigation case, 
featuring five mental health experts and several lay 
witnesses from Beeler’s personal life.2  The mitigation 
evidence focused on the physical and sexual abuse Beeler 
suffered as a child and his long-term mental impairments.  
The defense also offered evidence of his positive qualities as 

 
2 A total of five mental health expert witnesses testified on Beeler’s 
behalf.  At counsel’s request, the trial court appointed two additional 
psychologists, Drs. Jay Adams and Francis Crinella, to evaluate Beeler, 
but they did not testify. 
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 BEELER V. BROOMFIELD  13 

a father and his successful adjustment to the structured 
setting of incarceration.   

Beeler’s mother, Lillian Morris, testified that Beeler had 
been a normal child growing up, even though Beeler’s father 
was known to beat him and his brother, Tom.  This abuse 
involved beating the boys with a piece of automative rubber 
when Beeler was as young as six years old.  Nonetheless, it 
was not until she and Beeler’s father separated in 1960—
when Beeler was about ten years old—that Beeler began to 
show behavioral issues.  After the separation, Beeler and his 
brother were forced to live with their father and stepmother 
Lorna Jenkins, who treated Beeler cruelly.   

The jury heard from several lay and expert witnesses 
about Jenkins’ abuse of Beeler.  Beeler’s mother said that 
Jenkins prevented Beeler from having contact with or 
receiving presents from his mother.  Beeler’s stepsister, 
Rebecca Mullins, testified that Jenkins was “a very violent 
person” who abused Beeler and her other children.  Jenkins 
would burn Beeler’s hands with a lighter, lock him in the 
closet from 30 minutes to several hours, force him to eat fruit 
preserves until he vomited, and beat him with a belt buckle 
hard enough to draw blood and leave welts. 

Several neighbors also testified to Jenkins’ abuse of 
Beeler.  Byron and Barbara Fellows testified that on one 
occasion Jenkins punished Beeler for smoking by forcing 
him to smoke unfiltered cigarettes until he burned his lips 
and fingers.  On another occasion, Beeler was outside at 4:00 
a.m. after being locked in the closet all night.  The neighbors 
later reported Jenkins to the police when Beeler’s brother 
came to their house with injuries to his body from being 
beaten with an electrical cord.  Jolene Higley testified that 
she was “raised with [Beeler] like a sister” and witnessed the 
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14 BEELER V. BROOMFIELD 

severe abuse inflicted on Beeler by his stepmother, who 
regularly referred to him as “a little bastard.”  The abuse 
included being locked in a small closet for hours, chained to 
a basement post, thrown down a flight of stairs with his 
hands tied behind his back, beaten with a belt buckle and 
brush, and forced to hold his hands over a flame.  Moreover, 
Beeler once touched Higley “in the breast and vagina area,” 
and said, “It’s okay, Mom showed me this.”   

Dr. Lenore Walker, a clinical and forensic psychologist, 
provided some of the most disturbing testimony regarding 
Jenkins.  Dr. Walker testified that she and her associate, Lon 
Kopit, another psychologist, spent 29.5 hours over the 
course of fourteen sessions interviewing Beeler and 
administering cognitive and personality tests.  In addition to 
the other abuse already described, Dr. Walker deemed 
credible Beeler’s accounts of Jenkins smearing fecal matter 
on his face as punishment for soiling himself and the sexual 
abuse she inflicted when Beeler was between the ages of ten 
and twelve.  She would tie his penis back with a string and 
make him wear dresses because she wanted him to look like 
a girl.  Later, she began inserting her soiled tampons into his 
anus and forcing him to masturbate and orally copulate her.  
She would also masturbate him and painfully squeeze his 
testicles to prevent him from reaching an orgasm, or “take 
the semen and smear it all over his face” as punishment.  This 
abuse progressed to vaginal intercourse during which Beeler 
was not allowed to reach an orgasm.   

In 1964, there was a juvenile proceeding due to the 
reported abuse.  Dr. Robbert Lippold, a former clinical 
psychologist who had assessed Jenkins characterized her as 
a “potentially explosive” and “character-disordered 
individual who . . . was fully capable of operating in a very 
bizarre and very disturbed manner,” including sexually.  
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Jenkins admitted to Dr. Lippold that she had beat Beeler and 
his brother but appeared to be “more concerned about being 
caught than the action itself.”  Even though “deprivation of 
custody cases were relatively rare at that point in time,” Dr. 
Lippold recommended to the court that “the children be 
taken away from her.” 

Beeler was removed from Jenkins’ home and thereafter 
spent time in foster homes, mental hospitals, youth camps, 
the military, and prison.  Cleo Christensen’s family was one 
of Beeler’s foster homes.  Christensen testified that he 
caught Beeler molesting his four-year-old son in a corn field.  
At the caseworker’s direction, Christensen took Beeler back 
to his stepmother, even though he was reluctant to do so 
because he knew that Beeler previously had been “tied up to 
a pole and beaten by her.”  In 1966, Beeler was committed 
to a mental hospital.  Upon his release, Beeler temporarily 
moved in with his mother, but she did not receive any refills 
for his medication or other information regarding his mental 
health issues.  John Cahill, a camp counselor while Beeler 
was incarcerated at Spring Mountain Youth Camp as a 15-
year-old, testified that Beeler was “a pitiful character” who 
“tended to be easily manipulated and generally picked on.”  
Another camp counselor, Marlin Robinson, said Beeler did 
not engage in violent or aggressive behavior but would steal 
“small inconsequential items.” 

Dr. Noble testified to his examination of Beeler in 1971, 
while he worked for the California Department of 
Corrections.  Dr. Noble opined that Jenkins was “extremely 
vicious” to Beeler, priming him from an early age to view 
his life as a cycle of misbehavior and punishment.  He 
believed that Beeler’s prior burglaries were “almost routine, 
automatic kind of behaviors” and a subconscious cry for help 
because “he had virtually no insight” into his “psychiatric 
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16 BEELER V. BROOMFIELD 

problems.”  Dr. Noble had recommended psychotherapy for 
Beeler, but the prison only provided him with medication 
used to treat manic depression. 

According to Dr. Walker, Beeler’s past abuse caused him 
to experience various forms of gender confusion and engage 
in sexual misconduct and compulsive theft.  Beeler also had 
learning disorders, and suffered from feelings of guilt, a need 
to be punished, and dissociative symptoms, which 
manifested in him “often wak[ing] up in the middle of a 
burglary” without “know[ing] how he got there or . . . what 
he was doing.”  She believed that his tendency to steal was 
not motivated by greed, but by a compulsion he could not 
control.  In her opinion, Beeler exhibited “a very 
inconsistent, unusual kind of diagnostic pattern” that was 
consistent with—but went beyond—post-traumatic stress 
and dissociative disorders.  At times, “his mind [was] so 
interfered with that . . . he would look like a schizophrenic” 
or “profoundly emotionally disturbed,” but “there [we]re 
other times when he d[id] not appear to be that way.”  
Particularly during bouts of significant stress, Beeler would 
become “psychotic” and “not know the difference 
between . . . what is real and what is in his head.”  Dr. 
Walker noted that Beeler had consistently “plead[ed]” for 
counseling and psychotherapy, but the institutional systems 
had offered only medication, including the antipsychotic 
medication Stelazine, and had not provided “the kind of help 
that would have made a difference for him.” 

Similarly, Dr. Stephen Wells, a clinical psychologist, 
found that Jenkins’ prolonged and severe abuse “was almost 
an impossible group of experiences [for Beeler] to recover 
from.”  Dr. Wells generally agreed with Dr. Walker 
regarding Beeler’s severe emotional problems, including 
“occasional psychotic episodes” and bouts of dissociation 
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during which “he did things without being aware of what he 
was doing.” 

Dr. Walker, Dr. Noble, and Dr. Wells all testified that 
Beeler had adjusted well to an institutionalized setting.  For 
instance, Beeler had volunteered to help the prison laundry 
and chapel during an inmate strike.  And Dr. Wells 
determined that Beeler would not pose a danger to guards or 
inmates if he were to serve a sentence of life without the 
possibility of parole.  

Beeler has two children, who were minors at the time of 
the trial.  Beeler’s wife, Kathleen Beeler, and his welding 
instructor, Lee Saylor, both testified that Beeler was a loving 
father to his two children and that he never abused them.  Dr. 
John Selden, another clinical psychologist, testified that he 
had been treating Beeler and his five-year-old son for 
behavioral issues around the time of the murder.  Dr. Selden 
learned that the family was under great stress due to medical 
and financial problems and that Beeler was very concerned 
about his family’s welfare and not repeating the abuse he 
himself had suffered as a child.  He also testified that 
Beeler’s son seemed very attached to him. 

3. Closing Arguments, Verdict, and Sentencing 

On July 12, 1988, after deliberating for one full day and 
brief portions of two others, the jury reached its death 
verdict.  At defense counsel’s request, the sentencing hearing 
was continued to November 4.  On November 4, defense 
counsel successfully moved for a second continuance, 
asserting, among other things, the need to investigate a 
previously unreported head injury, which Beeler had only 
recently realized was potentially significant. 
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On December 16, the trial court held a hearing on 
Beeler’s motion, brought pursuant to People v. Marsden, 
465 P.2d 44, 49 (Cal. 1970) (in bank), seeking to discharge 
and substitute counsel.  At the hearing, Beeler stated that he 
wanted to undergo an electroencephalogram (“EEG”) and a 
computed axial tomography (“CAT”) scan, imploring, “I 
feel there is something wrong.”  Defense counsel explained 
that, during the time granted by the previous continuance, 
they had deemed such tests unnecessary after investigating 
and consulting with two doctors about the possibility of 
organic brain damage based on Beeler’s self-reported 
blackouts from several years ago.  But defense counsel stated 
that Beeler “has today informed us, for the first time, that 
these blackouts, such as the two or three that we were 
previously aware of, continue and [occur] perhaps even on a 
daily basis now.”  Beeler said at the hearing that the new 
blackouts, which he had not reported to the jail medical staff, 
“last for a few minutes but I’m having them so often that 
hours go by that I don’t even remember what’s going on.”  
The trial court denied the Marsden motion but granted 
counsel’s motion for a third continuance. 

On January 27, 1989, the trial court again granted a 
fourth continuance for counsel to “obtain[] . . . additional 
expert information based on tests yet to be completed.”  On 
March 24, counsel obtained a fifth continuance to allow 
psychiatrist Dr. Monte Buchsbaum time to complete 
analysis and calculations on recent positron emission 
topography (“PET”) scan results of Beeler’s brain, after 
which a forensic neurologist would review Dr. Buchsbaum’s 
findings and conclusions.  

While the trial court had previously warned against 
further delays, defense counsel requested a sixth continuance 
at the next hearing on May 5.  As support, defense counsel 
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filed their own declaration, stating that preliminary 
interpretations from the neurological testing indicated 
“significant evidence of dysfunction in the right temporal 
and bilateral frontal lobes of Mr. Beeler’s brain.”  Counsel 
explained that while this evidence was potentially relevant 
to the guilt phase issue of intent and the penalty phase issue 
of mitigation, there was no further information available 
because “the people who gave the test . . . aren’t really 
qualified to interpret the data,” and a qualified expert had 
just agreed to conduct the analysis.  The trial court denied 
the continuance motion, expressing doubt that any expert 
could provide new insights into Beeler’s mental status.  The 
trial court also emphasized that defense counsel “ha[d] done 
a diligent effort in pursuing everything that [they saw] fit,” 
and the failure to find a new expert was not due to delay or 
incompetence. 

At that same hearing, the trial court denied the defense’s 
motion for a new trial based on insufficient evidence of 
intent to kill and Beeler’s alleged organic brain damage.  The 
trial court further denied the defense motion to modify the 
death verdict after reweighing the aggravating and 
mitigating circumstances.  

4. Post-Trial Proceedings 

On automatic direct appeal, the California Supreme 
Court affirmed Beeler’s conviction and sentence in a 
reasoned opinion, issued on April 10, 1995.  See Beeler, 9 
Cal. 4th 953.  The U.S. Supreme Court denied certiorari.   

Beeler filed his first state habeas petition while his 
appeal was pending.  As relevant here, he claimed that trial 
counsel was prejudicially ineffective for failing to present 
evidence of his diagnoses of organic brain damage, possible 
seizure disorder and multiple personality disorder in the guilt 
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20 BEELER V. BROOMFIELD 

and penalty phases of his trial and for failing to provide 
competent evidence of his organic brain damage before 
sentencing.  In November 1995, the California Supreme 
Court denied the petition on the merits as well as some of the 
claims on procedural grounds. 

Beeler filed a second state habeas petition in 1997, 
arguing that he had been incompetent to stand trial, the trial 
court violated his rights by failing to sua sponte hold a 
competency hearing, and trial counsel rendered prejudicially 
ineffective assistance for failing to declare a doubt as to his 
competency.  Beeler also asked the California Supreme 
Court to reconsider his prior ineffective assistance of counsel 
claim.  In 2004, the state court denied the petition on the 
merits, except for Beeler’s claim that he was incompetent to 
be executed, which it denied as premature.  The court also 
ruled that certain claims and/or subclaims were procedurally 
barred, including Beeler’s claim that the trial court erred by 
failing to conduct competency proceedings. 

Beeler filed a first amended federal habeas petition on 
February 11, 2005, and the district court granted the State’s 
motion to dismiss an unexhausted claim.  On September 9, 
2009, Beeler filed an amended petition without the 
unexhausted claim.  On December 2, 2020, the district court 
entered judgment denying the amended petition and issued a 
certificate of appealability on claims K (incompetency 
claim) and L (ineffective assistance of counsel at guilt and 
penalty phases) of the amended petition.  Beeler timely 
appealed.  

II. STANDARD OF REVIEW 

We have jurisdiction under 28 U.S.C. § 2253, and we 
review de novo a district court’s denial of habeas relief.  
Avena v. Chappell, 932 F.3d 1237, 1247 (9th Cir. 2019).  
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Because Beeler filed his federal habeas petition after April 
24, 1996, the Anti-Terrorism and Effective Death Penalty 
Act of 1996 (“AEDPA”) applies.  Murray v. Schriro, 745 
F.3d 984, 996 (9th Cir. 2014).  Under AEDPA, habeas relief 
is barred unless the state court’s denial of the claim “was 
contrary to, or involved an unreasonable application of, 
clearly established Federal law, as determined by the 
Supreme Court of the United States,” or “was based on an 
unreasonable determination of the facts in light of the 
evidence presented in the State court proceeding.”  28 U.S.C. 
§ 2254(d)(1)–(2). 

Review under § 2254(d) applies to the last reasoned state 
court decision. Hibbler v. Benedetti, 693 F.3d 1140, 1146 
(9th Cir. 2012).  This court “confine[s its] § 2254(d)(1) 
analysis to the state court’s actual decisions and analysis,” 
as opposed to “some hypothetical alternative rationale.”  
Frantz v. Hazey, 533 F.3d 724, 738 (9th Cir. 2008) (en banc).  
However, where there is no reasoned state court decision 
addressing a claim, we conduct the AEDPA analysis by 
“consider[ing] what arguments or theories could have 
supported the state court’s summary denial.”  Montiel v. 
Chappell, 43 F.4th 942, 958 (9th Cir. 2022) (citing 
Harrington v. Richter, 562 U.S. 86, 96, 102 (2011)), cert. 
denied, 143 S. Ct. 1785 (2023). 

When determining whether the state court violated 
§ 2254(d), we look to California’s procedures for handling 
habeas petitions, which require the state court to issue an 
order to show cause when the petitioner makes out a prima 
facie case for relief on a claim.  See Cullen v. Pinholster, 563 
U.S. 170, 188 n.12 (2011); People v. Duvall, 886 P.2d 1252, 
1258 (Cal. 1995) (in bank).  “If no prima facie case for relief 
is stated, the court will summarily deny the petition.”  
Duvall, 886 P.2d at 1258.  The California Supreme Court 
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finds a prima facie case for relief when, “‘assuming the 
petition’s factual allegations are true, the petitioner would be 
entitled to relief.’”  In re Figueroa, 412 P.3d 356, 364 (Cal. 
2018) (quoting Duvall, 886 P.2d at 1258); but see Pinholster, 
563 U.S. at 188 n.12 (noting that “wholly conclusory 
allegations” do not state a prima facie case for relief under 
California law).  As a result, while the California Supreme 
Court’s summary denial in this context “is a decision on the 
merits and thus entitled to AEDPA deference,” Ochoa v. 
Davis, 50 F.4th 865, 888 (9th Cir. 2022), cert. denied sub 
nom Ochoa v. Smith, 144 S. Ct. 381 (2023), such a denial 
“necessarily assume[s] the truth of [the petitioner’s] factual 
allegations,” Michaels v. Davis, 51 F.4th 904, 940 n.17 (9th 
Cir. 2022). 

We treat Beeler’s opening brief, which addresses two 
uncertified issues, as an application to expand the certificate 
of appealability, see Fed. R. App. P. 22(b)(2) and Ninth Cir. 
R. 22-1(e), and we grant the application as to both.   

III. DISCUSSION 

A. Competency Claim 

Beeler raises three arguments concerning his 
competency to stand trial: (1) the trial court procedurally 
erred by not sua sponte holding a competency hearing; (2) he 
was incompetent to stand trial; and (3) defense counsel was 
ineffective in failing to raise his incompetency.  Beeler also 
argues that, because he established a prima facie case, the 
California Supreme Court’s summary denial of relief 
without issuing an order to show cause was unreasonable.  
Applying the “highly deferential” AEDPA review, Clark v. 
Arnold, 769 F.3d 711, 724 (9th Cir. 2014), we are compelled 
to find that the California Supreme Court could have 
reasonably concluded the evidence does not sufficiently 
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support Beeler’s competency claims, see Montiel, 43 F.4th 
at 958; 28 U.S.C. § 2254(d)(2). 

1. 

“[T]he criminal trial of an incompetent defendant 
violates due process.” Medina v. California, 505 U.S. 437, 
453 (1992).  Competency requires “the capacity to 
understand the nature and object of the proceedings . . . , to 
consult with counsel, and to assist in preparing [one’s] 
defense.”  Drope v. Missouri, 420 U.S. 162, 171 (1975).  
“Competency disputes can give rise to two distinct claims—
substantive and procedural—that trigger different analyses 
under the general heading of due process.”  Lounsbury v. 
Thompson, 374 F.3d 785, 788 (9th Cir. 2004). 

As to procedural competency, the trial court must sua 
sponte conduct a hearing to determine a defendant’s 
competency if “the evidence before [it] raises a ‘bona fide 
doubt’ as to a defendant’s competence.”  Maxwell v. Roe, 
606 F.3d 561, 568 (9th Cir. 2010) (quoting Pate v. Robinson, 
383 U.S. 375, 385 (1966)); see also People v. Rogers, 141 
P.3d 135, 152 (Cal. 2006) (noting that California Penal Code 
§ 1368 similarly provides that the trial court must “suspend 
trial proceedings and conduct a competency hearing 
whenever the court is presented with . . . evidence that raises 
a reasonable or bona fide doubt concerning the defendant’s 
competence”).  A bona fide doubt exists when “a reasonable 
judge, situated as was the trial court judge whose failure to 
conduct an evidentiary hearing is being reviewed, should 
have experienced doubt with respect to competency to stand 
trial.”  Stanley v. Cullen, 633 F.3d 852, 860 (9th Cir. 2011) 
(internal quotation marks omitted).  Under this standard, the 
trial court must have been presented with substantial 
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evidence of incompetence.  Williams v. Woodford, 384 F.3d 
567, 604 (9th Cir. 2004). 

While the court’s “responsibility [to conduct 
competency assessment] continues throughout trial,” 
Maxwell, 606 F.3d at 568, there is no “general standard with 
respect to the nature or quantum of evidence necessary” to 
trigger a hearing, Drope, 420 U.S. at 172.  Instead, “the trial 
judge must evaluate all the evidence and evaluate the 
probative value of each piece of evidence in light of the 
others.”  Chavez v. United States, 656 F.2d 512, 518 (9th Cir. 
1981).  Relevant “evidence includes the defendant’s 
demeanor before the trial judge, irrational behavior of the 
defendant, and available medical evaluations of the 
defendant’s competence to stand trial.”  Williams, 384 F.3d 
at 604 (citing Drope, 420 U.S. at 180).  The evidence may 
include the observations of trial counsel, Medina, 505 U.S. 
at 450, but counsel’s opinion “certainly is not 
determinative,” Hernandez v. Ylst, 930 F.2d 714, 718 (9th 
Cir. 1991); see also Michaels, 51 F.4th at 943 (explaining 
that, “[g]iven the generality and flexibility of the 
competency inquiry,” state courts have even more leeway 
under AEDPA in reaching a reasonable decision). 

Beeler points to three categories of evidence to support 
his claim.3  He first points to significant trial testimony 
recounting his childhood, institutionalizations, and mental 
health issues, which included schizophrenia, manic 
depression, and dissociation.  He next points to post-verdict 

 
3 Beeler never states when exactly the trial court should have ordered a 
competency hearing.  Nonetheless, “[t]he competency right does not end 
at a conviction, but rather persists through sentencing,” United States v. 
Dreyer, 705 F.3d 951, 961 (9th Cir. 2013) (cleaned up), so the totality of 
the circumstances will be considered.   
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evidence of his self-reported blackouts and counsel’s 
assertion that the uninterpreted raw testing data showed 
“significant evidence of [neurological] dysfunction.”  And 
lastly, Beeler relies on juror declarations stating that, during 
the trial, Beeler “seldom talked to his attorneys,” “did not 
show any emotion,” “looked very strange,” and “just [sat] 
like a lump.” 

The evidence of Beeler’s mental health and blackouts 
does not raise a bona fide doubt as to his competency 
because none of it demonstrates “a causal connection 
between the mental disease or defect and his inability to 
understand the proceedings.”  United States v. Neal, 776 
F.3d 645, 656 (9th Cir. 2015); see also United States v. 
Garza, 751 F.3d 1130, 1136 (9th Cir. 2014) (“Even a 
mentally deranged defendant is out of luck if there is no 
indication that he failed to understand or assist in his 
criminal proceedings.”).  Trial counsel and expert witnesses 
never raised an argument regarding his competency to stand 
trial but instead focused on connecting Beeler’s mental 
health to the issues of his guilt and penalty.  In fact, Dr. 
Walker specifically testified that Beeler was aware of the 
charges against him, understood the purpose of 
psychological tests, and shared his views on his wife’s 
potential as a witness.  See Davis v. Woodford, 384 F.3d 628, 
647 (9th Cir. 2004) (rejecting competency claim in part 
because the expert “gave no indication that he thought 
[petitioner] was not competent”).   

Nor does Beeler allege that he displayed any irregular 
behavior in or out of the courtroom.  See Williams, 384 F.3d 
at 605 (deeming it relevant that petitioner did not “evidence 
any bizarre or irrational behavior”).  He cites to juror 
declarations that describe his passivity at the counsel table, 
but such evidence on its own neither proves nor disproves 
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competency.  See, e.g., Odle v. Woodford, 238 F.3d 1084, 
1088–89 (9th Cir. 2001).  Moreover, the trial court had more 
information as to Beeler’s capabilities than the jury.  For 
example, the trial court was informed that Beeler had 
significantly participated in the preparation of a lengthy 
mitigation document.  And at sentencing, the trial court 
observed Beeler coherently explain the reasons for his 
Marsden motion.  Because the evidence at trial was 
insufficient to raise doubt as to his competency, we cannot 
conclude that the California Supreme Court acted 
unreasonably in denying this claim.  See 28 U.S.C. 
§ 2254(d)(2). 

2. 

Beeler next raises a substantive due process argument 
based on his claim that he was incompetent to stand trial.  
See Williams, 384 F.3d at 608.  In comparison to procedural 
competency, substantive competency involves both an easier 
and a more difficult standard.  It involves an easier standard 
because, unlike procedural competency, review of 
substantive competency is not limited to the “facts and 
evidence that were” at “the state trial court before and during 
trial.”  Williams, 384 F.3d at 608.  It involves a more difficult 
standard, however, because the petitioner must show actual 
incompetence at the time of trial.  Id.  In assessing actual 
incompetence, the court “disfavor[s] retrospective 
determinations of incompetence, and give[s] considerable 
weight to the lack of contemporaneous evidence of a 
petitioner’s incompetence to stand trial.”  Id.  Moreover, 
while “not a trained mental health professional,” Odle, 238 
F.3d at 1088–89, the fact that counsel did not move for a 
competency hearing is “especially relevant,” Williams, 384 
F.3d at 608; see Cal. Penal Code § 1368 (providing that 
either counsel or the trial court may move for a competency 
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hearing); Medina, 505 U.S. at 450 (noting that “defense 
counsel will often have the best-informed view of the 
defendant’s ability to participate in [the] defense”). 

Because, as discussed above, the evidence during trial 
was not enough to raise a bona fide doubt of competency, 
Beeler’s success on the substantive competency claim 
necessarily hinges on evidence that was not available to the 
trial court.  See Williams, 384 F.3d at 608.  On appeal, Beeler 
points to five pieces of additional evidence.  First, in a 
declaration filed alongside Beeler’s first state habeas 
petition, Dr. Walker stated that she “advised Beeler’s 
counsel that Beeler’s blackouts and mental condition may 
have a neurological basis, and . . . that counsel [should] 
retain a neurologist and neuropsychologist.”  Second, Dr. 
Wells also provided a declaration, in which he declared that 
he had “recommended to [counsel] that Beeler undergo a 
highly sophisticated mental health evaluation to alleviate” 
his self-reported “auditory and visual hallucinations.”  Third, 
a declaration from Dr. Monte Buchsbaum—the doctor who 
evaluated Beeler’s post-verdict EEG and PET scans—
confirmed counsel’s representation to the trial court that 
Beeler’s scans showed brain abnormalities consistent with 
head injury.  Dr. Buchsbaum declared that Beeler’s results 
were “among the most abnormal” he had seen and were 
“similar to those often found in people diagnosed as 
schizophrenics.”  Fourth, jail records showed that before and 
during trial, Beeler was on suicide watch, reported hearing 
voices, suffered head injuries, pulled out his toenails, was 
prescribed antidepressant and antipsychotic medications, 
and experienced chest pains.  Fifth, declarations from three 
fellow inmates stated that Beeler appeared to be mentally 
impaired, “understood very little of what went on at his 
trial,” “would not have been able to assist his attorneys,” 
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“did not seem to understand the difference between his 
lawyers and people who were potentially hostile to his 
defense,” and “had memory lapses that covered long periods 
of time.” 

As with the procedural incompetency claim, the new 
evidence of declarations from the medical professionals and 
the jail records do not causally connect Beeler’s mental 
health problems with his competency to stand trial.  See 
Neal, 776 F.3d at 656; Garza, 751 F.3d at 1136.  For 
instance, the jail records reflect that Beeler attributed his 
self-harm that resulted in his placement on suicide watch “to 
racial unrest on his floor and fear for his physical safety.”  
See also Dennis ex rel. Butko v. Budge, 378 F.3d 880, 892 
(9th Cir. 2004) (“[E]vidence of suicidal ideation or attempts 
to commit suicide in the past is insufficient to demonstrate 
incompetency.”).  Medical reports from the jail reflected that 
Beeler pulled out his toenails as a result of his stress about 
going to court and as a means of manipulation.  Further, the 
reports noted that the antidepressant medications had helped 
with his behavior and mood.  As a result, instead of being 
indicative of an inability to understand the proceedings or 
participate in his defense, the mental health issues 
experienced by Beeler in jail appear to have been the product 
of situational stress or malingering, and his symptoms had 
been effectively treated.  See, e.g., United States v. Telles, 18 
F.4th 290, 300–01 (9th Cir. 2021) (explaining that 
malingering “behavior does nothing to demonstrate [a 
defendant’s] inability to understand the proceedings or assist 
in his defense”).  And while the medical professional 
declarations comment on the severity of Beeler’s mental 
health issues, none of the declarations assert that his 
struggles interfered with his competency to stand trial. 
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The declarations from Beeler’s fellow inmates provide a 
stronger causal connection between Beeler’s mental health 
and his competency, but they do not render the California 
Supreme Court’s denial of this issue unreasonable under 
AEDPA because they are merely conclusory lay opinions of 
Beeler’s alleged incompetence.  See Alpha & Omega Dev., 
LP v. Whillock Contracting, Inc., 200 Cal. App. 4th 656, 664 
(2011) (noting that “speculative” or “conclusory” 
declarations are insufficient to make a prima facie case under 
California law).  The inmates were not medical 
professionals, did not attend any of Beeler’s courtroom 
proceedings, and did not participate in any discussions 
between Beeler and counsel.  Further, the declarations are 
refuted by Dr. Walker’s testimony about Beeler’s 
competence, Beeler’s active participation in the case before 
the trial court, the absence of comment by any of the medical 
experts, and the lack of concern by both the trial court and 
defense counsel as to his competency.  See Medina, 505 U.S. 
at 450; Boyde v. Brown, 404 F.3d 1159, 1167 (9th Cir. 2005) 
(“[T]he most telling evidence that [petitioner] was 
competent at trial is that neither defense counsel—who 
would have had every incentive to point out that his client 
was incapable of assisting with his defense—nor the trial 
court even hinted that [he] was incompetent.”).  Under 
deferential AEDPA review, we affirm the district court’s 
denial of habeas relief on this claim.  

3. 

For counsel to be found ineffective for failing to raise a 
competency issue, there must have been “sufficient indicia 
of incompetence to give objectively reasonable counsel 
reason to doubt the defendant’s competency, and . . . a 
reasonable probability that the defendant would have been 
found incompetent to stand trial had the issue been raised 
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and fully considered.”  Stanley, 633 F.3d at 862 (internal 
quotation marks omitted).  Similar to substantive 
competency, “additional evidence submitted . . . [in a] state 
habeas petition is cognizable as to [an ineffective assistance 
of counsel] competency claim.”  Michaels, 51 F.4th at 943. 

Beeler’s ineffective assistance of counsel claim relies on 
the same evidence presented to support the procedural and 
substantive competency claims.  As a result, his ineffective 
assistance of counsel claim fails for the same reasons.  Davis, 
384 F.3d at 647 (“In light of our evaluation of the substantive 
competence claim, [petitioner’s] claim that his trial attorneys 
rendered ineffective assistance of counsel by failing to move 
for a competency hearing in the trial court also fails.”); see 
also Stanley, 633 F.3d at 862–63 (holding that an ineffective 
assistance competency claim lacked merit where both the 
trial and post-conviction experts failed to conclude that 
petitioner was incompetent).   

4. 

Because the California Supreme Court could have 
reasonably concluded that Beeler’s evidence of substantive 
and procedural incompetency did not establish a prima facie 
case, Beeler’s claim that there should have been an 
evidentiary hearing on his competency claim also lacks 
merit.  See Pinholster, 563 U.S. at 188 n.12; Michaels, 51 
F.4th at 940 n.17.  His claim that the district court was 
required to conduct a hearing fails for the same reason.  See 
Murray v. Schriro, 882 F.3d 778, 802 (9th Cir. 2018) (“[S]o 
long as we are reviewing a petitioner’s claim under AEDPA, 
our review is limited to the facts before the state court and 
the petitioner is not entitled to an evidentiary hearing in 
federal court.”).   
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B. Guilt and Penalty Phases Ineffective Assistance of 
Counsel Claims 

Beeler argues that his counsel provided ineffective 
assistance of counsel under Strickland v. Washington, 466 
U.S. 668 (1984), by failing to investigate and present 
evidence regarding his “mental illness and [organic brain 
damage]” at both the guilt and penalty phases. 

To succeed on this claim, the “defendant must show that 
counsel’s representation fell below an objective standard of 
reasonableness” and prejudiced him, “considering all the 
circumstances.”  Id. at 687–88.  Under this standard, 
“[c]ounsel in a death-penalty case has ‘a duty to make 
reasonable investigations or to make a reasonable decision 
that makes particular investigations unnecessary.’”  Andrus 
v. Texas, 590 U.S. 806, 814 (2020) (per curiam) (quoting 
Wiggins v. Smith, 539 U.S. 510, 521 (2003)).  “[T]he 
defendant must overcome the presumption that, under the 
circumstances, the challenged action might be considered 
sound trial strategy.”  Strickland, 466 U.S. at 689 (internal 
quotation marks omitted).  Our examination of defense 
counsel’s performance “must be highly deferential,” 
Strickland, 466 U.S. at 689, and, when conducted through 
AEDPA’s lens, our review of counsel performance is 
“doubly deferential,” Hardy v. Chappell, 849 F.3d 803, 825 
n.10 (9th Cir. 2016).   

To show that the deficient performance was prejudicial, 
the defendant must establish that the alleged errors “actually 
had an adverse effect on the defense,” meaning that “but for 
counsel’s unprofessional errors, the result of the proceeding 
would have been different.”  Strickland, 466 U.S. at 693–94.  
“Establishing prejudice in the death sentence context 
requires a showing that ‘there is a reasonable probability 
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that, absent the errors, the sentencer would have concluded 
that the balance of aggravating and mitigating circumstances 
did not warrant death.’”  Bible v. Ryan, 571 F.3d 860, 870 
(9th Cir. 2009) (quoting Strickland, 466 U.S. at 695) 
(cleaned up).  We do not apply “double deference” in the 
prejudice analysis.  Hardy, 849 F.3d at 825 n.10. 

Again, we conclude that the district court, under AEDPA 
review, correctly denied Beeler’s ineffective assistance of 
counsel claim.  

1. 

Counsel consulted with five psychologists before trial, 
and two of those psychologists, Drs. Wells and Walker, 
recommended that Beeler also be evaluated by a neurologist.  
Dr. Walker declared that defense counsel had “represented 
to [her] that they had already petitioned the court for funds 
for the appointment of a neurologist, but their request was 
denied.”  On appeal, Beeler asserts that defense counsel had 
lied to Dr. Walker, but he provides no explanation or 
evidentiary support. 

As discussed above, after receiving a death verdict, 
Beeler pressed defense counsel for neurological testing 
based on his newly reported head injury and frequency of 
blackouts.  In response, counsel arranged for Dr. Arnold 
Starr, a neurologist, to interview Beeler.  Dr. Starr reported 
that Beeler’s “mental status would be in keeping with 
someone who was mentally slow with an IQ estimated to be 
75 or 80.”  Dr. Starr also suggested a possible diagnosis of 
schizophrenia based on Beeler’s history of trauma, 
institutionalizations, and self-reported auditory 
hallucinations.  Accordingly, Dr. Starr recommended 
neurological testing, including a PET scan.  Defense counsel 
had a PET scan conducted and hired Dr. Buchsbaum to 
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review the scan.  Dr. Buschbaum determined that Beeler’s 
PET scan indicated “brain damage or dysfunction.”  But the 
trial court denied the defense motion for an additional 
continuance to have a qualified neurologist review the scan.   

About four years later, in connection with Beeler’s first 
state habeas petition, he was evaluated by Dr. Jonathan 
Pincus, a neurologist, and Dr. Stephen Marmer, a 
psychiatrist.  Dr. Pincus’s report states that, after reviewing 
Beeler’s medical and social history, as well as examining 
him, Dr. Pincus was “convinced that Mr. Beeler has brain 
damage.”  He opined that Beeler’s reported blackouts “could 
be dissociative episodes or seizures,” and recommended an 
8-hour EEG in order to confirm a possible “diagnosis of 
epilepsy.”  Dr. Marmer also focused on Beeler’s blackouts, 
concluding that Beeler suffers from multiple personality 
disorder, a type of dissociative disorder.  He believed that 
“Beeler’s host personality does not have control over the 
conduct of his alternate personalities and generally suffers 
from a blackout while alternate personalities are present.”  
As a result, Dr. Marmer opined that it was highly probable 
that “Beeler’s host personality was not . . . co-conscious at 
the time of the death of [Tony] Stevenson” or “the rape of 
Mrs. Doyle, if Beeler was present at all.” 

2. 

Beeler first claims that defense counsel should have used 
penalty phase mitigation and extra-record evidence of his 
mental illness and brain damage at the guilt phase to show 
that he did not form the specific intent to kill.  He argues that 
had defense counsel presented evidence showing that he 
lacked “the capacity to think clearly enough, in the panic of 
the moment, to form the specific intent to kill,” the jury 
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would not have found true the burglary murder special 
circumstance.   

But even assuming defense counsel performed 
deficiently in its investigation and presentation of evidence, 
Beeler was not prejudiced by counsel’s decisions.  See 
Strickland, 466 U.S. at 697 (“If it is easier to dispose of an 
ineffectiveness claim on the ground of lack of sufficient 
prejudice, which we expect will often be so, that course 
should be followed.”).   

To the extent Beeler is arguing that his counsel should 
have presented a defense of diminished capacity, his 
argument fails because at the time of his trial, that defense 
was not allowed by California law.  Noguera v. Davis, 5 
F.4th 1020, 1048 (9th Cir. 2021) (“[B]ecause [the] murder 
took place after June 1982, a diminished capacity defense 
was unavailable to [petitioner] under California law.”).  As 
a result, defense counsel could have only used the mental 
health evidence to argue that Beeler did not form the specific 
intent to kill.  Cal. Penal Code § 28 (“Evidence of mental 
disease, mental defect, or mental disorder is admissible 
solely on the issue of whether or not the accused actually 
formed a required specific intent . . . .”).  Neither Beeler’s 
trial experts nor post-trial experts, however, opined that his 
mental health issues prevented him from forming the intent 
to kill.  These experts gave opinions only about compulsion, 
dissociation, epilepsy, and multiple personality disorder.  As 
a result, without a nexus between Beeler’s conditions and his 
specific intent, any mental health evidence would have been 
inadmissible at the guilt phase. 

Moreover, the crime scene evidence strongly disputes a 
finding of lack of specific intent.  Beeler’s mental incapacity 
argument relies on the premise that the circumstances of the 
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crime—even without consideration of his mental health 
evidence—showed a lack of intent.  While the defense 
theorized that Tony had been shot during a struggle inside 
the house, significant evidence established that Beeler shot 
Tony in the back as Tony fled from the house.  James v. 
Borg, 24 F.3d 20, 26 (9th Cir. 1994) (holding that conclusory 
allegations that fail to explain how counsel could have 
rebutted overwhelming evidence of guilt are insufficient to 
warrant relief under Strickland).  And defense counsel had 
in fact argued during trial that the killing was unintentional 
and done in the heat of the struggle.  The jury chose the 
prosecution’s view that the killing was intentional. 

The penalty phase mental health evidence likely would 
not have changed the jury’s determination, as it could have 
been easily rebutted.  See Andrews v. Davis, 944 F.3d 1092, 
1108–09 (9th Cir. 2019).  Any evidence suggesting that 
Beeler had no memory of the killing due to a blackout or 
dissociation would have been contradicted by his post-crime 
activities, including his discussion of the crime with 
coworkers and efforts to create an alibi.  Evidence of 
dissociation also could have opened the door to additional 
rebuttal, such as Beeler’s bragging about his rape of Doyle 
despite a similar claim of having suffered a blackout during 
that crime.  See Bolin v. Davis, 13 F.4th 797, 821 (9th Cir. 
2021) (noting that, under California law, expert mental 
health testimony could have opened door to rebuttal 
evidence).   

Similarly, the additional neurological evidence collected 
after trial could have been rebutted.  Expert testimony 
suggesting that Beeler was suffering from a seizure or 
multiple personality disorder at the time of the crime would 
have been rebutted by his deliberate shooting of Tony, his 
furtive post-crime conduct, as well as the fact that Dr. 
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Walker never diagnosed Beeler as suffering from multiple 
personality disorder.  See id. at 816 (holding that “a 
reasonable jurist could conclude that [petitioner’s] 
neurological deficits theory [wa]s of uncertain relevance to 
the offenses” and “unpersuasive” because it did not explain 
petitioner’s “deliberate shooting of three people and his 
strategic thinking after the murders”); Williams, 384 F.3d at 
617 (holding that counsel reasonably could have determined 
that “a defense of diminished mental capacity was not 
feasible” in part because “[t]he facts of the crimes reflected 
deliberate and methodical action”).   

Beeler points to juror declarations discussing what effect 
learning about Beeler’s brain damage would have had on 
their assessment of his crimes and his failure to testify, but 
that evidence is barred by the no-impeachment rule.  See 
Fed. R. Evid. 606(b)(1) (prohibiting, subject to exceptions 
not applicable here, “a juror’s affidavit or evidence of a 
juror’s statement” regarding “the effect of anything on that 
juror’s or another juror’s vote[] or any juror’s mental 
processes concerning the verdict”); see also Cal. Evid. Code 
§ 1150(a) (“No evidence is admissible to show the effect of 
[a] statement, conduct, condition, or event upon a juror either 
in influencing him to assent to or dissent from the verdict or 
concerning the mental processes by which it was 
determined.”).  Further, the juror declarations merely state 
that the jurors thought the evidence of brain damage “would 
have explained more . . . about Mr. Beeler’s actions” or 
“why [Beeler’s] judgment was so impaired.”  These are 
vague statements that do not affirmatively say that the 
evidence would have changed their verdict.   

While Beeler was clearly not prejudiced, the California 
Supreme Court could have also determined that trial counsel 
acted reasonably and diligently during the guilt stage.  For 
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instance, trial counsel presented various defense theories, 
such as that another person shot Tony, which “indicate[d] 
active and capable advocacy.”  Harrington, 562 U.S. at 111.   

And trial counsel’s decision not to pursue a defense 
based on Beeler’s alleged inability to form intent was not 
because defense counsel failed to investigate.  Beeler argues 
that “numerous red flags” should have alerted counsel to the 
fact that he had brain damage, such as the abuse he suffered 
as a child, his impaired motor skills, his repeated 
institutionalizations, evidence of a head injury, signs of 
depression and memory lapses, and more.  But the record 
shows that trial counsel heeded these “red flags,” hiring 
numerous medical professionals to evaluate Beeler both 
before and after trial.  Beeler does not provide any support 
for his assertion that defense counsel lied about 
unsuccessfully filing a pre-trial request for funds to hire a 
neurologist.  In fact, the evidence shows that counsel 
diligently attempted to pursue the issue when Beeler 
volunteered new information before sentencing.  But as 
discussed above, this evidence would not have been helpful 
to Beeler at the guilt phase, so counsel’s decision not to 
present it does not show deficient performance.  
Accordingly, we affirm the denial of habeas relief as to 
Beeler’s claim of a Strickland violation at the guilt phase.  

3. 

Beeler also claims that the neurological evidence not 
presented at the penalty phase would have constituted 
additional mitigation, and there is a reasonable probability 
that one juror would have made a different decision based on 
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that evidence.4  Just as with Beeler’s claim of guilt-phase 
ineffective assistance of counsel, the California Supreme 
Court could have reasonably determined that defense 
counsel’s performance was not deficient, as counsel 
diligently sought neurological testing both before trial and 
after Beeler volunteered new information.  See Demetrulias 
v. Davis, 14 F.4th 898, 915 (9th Cir. 2021) (“Because we 
conclude that [counsel’s] performance was not deficient, we 
need not address whether [the petitioner] was prejudiced by 
any deficiency.”). 

The California Supreme Court could have also 
reasonably determined that even if counsel had lacked 
diligence, counsel’s failures did not prejudice Beeler.  The 
additional neurological testing would have done little to 
explain or excuse Tony’s killing.  Dr. Starr, the neurologist 
who interviewed Beeler prior to sentencing, stated that 
testing was needed to offer an affirmative diagnosis 
regarding organic brain damage.  Dr. Buchsbaum, who 
determined that Beeler’s PET scan “indicated . . . brain 
damage or dysfunction,” was a psychiatrist and did not offer 
a neurological diagnosis.  Dr. Pincus, who evaluated Beeler 

 
4 As an initial matter, the parties dispute which California Supreme Court 
ruling we should review for this claim.  Beeler asserts that this court 
should “look through” that California Supreme Court’s 2004 summary 
denial and review the reasoning of the California Supreme Court’s direct 
appeal opinion while still taking into account “the additional supporting 
evidence” presented on state habeas.  See Wilson v. Sellers, 584 U.S. 122, 
125 (2018) (holding that a federal habeas court should “look through” an 
unexplained state court decision and apply AEDPA deference to “the last 
related state-court decision that does provide a relevant rationale”).  But 
“the operative decision is the California Supreme Court’s summary 
denial because its decision on direct review did not address [Beeler’s] 
more fully developed claim . . . .”  Cain v. Chappell, 870 F.3d 1003, 
1018 n.5 (9th Cir. 2017). 
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for his state habeas petitions, concluded that Beeler has 
organic brain damage, but he also qualified its impact on 
Beeler and recommended additional testing to confirm a 
possible diagnosis of epilepsy.  See Runningeagle v. Ryan, 
825 F.3d 970, 987–88 (9th Cir. 2016) (concluding that 
mental health reports were “not of material mitigating 
weight” because the experts “used qualifying language” and 
“gave no affirmative diagnosis”).  

Dr. Marmer’s diagnosis of multiple personality disorder 
could have also been refuted by Dr. Walker’s assessment and 
findings that Beeler understood the nature of his actions.  
The jury likely would have accorded little weight to this 
speculative and indefinite evidence.  Apelt v. Ryan, 878 F.3d 
800, 834 (9th Cir. 2017) (determining that an ineffective 
assistance mitigation claim failed for lack of prejudice in 
part because “none of the proffered mitigating evidence 
excuse[d] [the petitioner’s] callousness” or “reduce[d] [his] 
responsibility for planning and carrying out the murder”). 

More importantly, defense counsel presented an 
extensive mitigation case.  Through the testimony of 
nineteen lay and expert witnesses, defense counsel offered 
classic and substantial mitigation evidence regarding 
Beeler’s severe childhood abuse, mental health issues, 
positive character, and institutional adjustment.  See Avena, 
932 F.3d at 1249 (“[T]estimony by character witnesses and 
the presentation of a defendant’s social history and 
background play a fundamental role in securing confidence 
in the outcome of the penalty phase.”); Bonin v. Calderon, 
59 F.3d 815, 834 (9th Cir. 1995) (concluding it was 
reasonable for counsel to rely on an “institutional 
adjustment” theory for mitigation without also presenting 
brain dysfunction or psychiatric testimony); cf. Summerlin v. 
Schriro, 427 F.3d 623, 635 (9th Cir. 2005) (en banc) (noting 
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that counsel failed to present “available classic mitigation 
evidence concerning family history, abuse, … and mental 
disorders”).  And contrary to Beeler’s assertion, trial counsel 
provided extensive evidence of his social history.  Given the 
relative weakness of the unpresented evidence, combined 
with counsel’s extensive mitigation presentation, the 
neurological evidence likely would not have affected the 
jury’s balancing of the aggravating and mitigating 
circumstances. 

As a result, Beeler failed to establish a prima facie case 
as to the ineffective assistance of counsel at the penalty 
phase, and the California Supreme Court’s summary denial 
of this claim was reasonable. 

4. 

Finally, as with the competency claim, Beeler asserts that 
he established a prima facie case, so the California Supreme 
Court’s summary denial of his ineffective assistance claims 
was unreasonable.  As discussed, Beeler’s ineffective 
assistance claims lack merit, so the California Supreme 
Court reasonably denied relief, and no federal hearing was 
required under AEDPA.  See Pinholster, 563 U.S. at 188 
n.12; Michaels, 51 F.4th at 940 n.17; Murray, 882 F.3d at 
802.  We therefore affirm the denial of habeas relief as to all 
of Beeler’s claims of ineffective assistance of counsel. 

C. Coercion of Death Verdict Claim  

Beeler alleges that the trial court coerced the jury’s death 
verdict by failing to replace a juror, Michael C., with an 
alternate after Michael C. informed the court of his father’s 
sudden death.  According to Beeler, the trial court placed the 
jury in the “suddenly intensified” position of either reaching 
a verdict during a truncated morning deliberation session, or 
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“fac[ing] . . . the prospect of their service being extended” 
until Michael C. returned from his father’s funeral the 
following week.  Applying AEDPA review, we find that the 
California Supreme Court neither erroneously applied 
federal law nor made an unreasonable determination.   

1. 

Before the start of the third day of jury deliberations on 
Tuesday, July 12, 1988, Michael C. called the court clerk to 
explain that his father had suddenly died and he had 
scheduled a flight for 2 p.m. that afternoon.  The attorneys 
were informed of the dilemma but were delayed at another 
courthouse, so at 10:00 a.m., the court met with Michael C. 
ex parte to discuss the issue.  The court instructed Michael 
C. to continue deliberations, which would be recessed 
“sometime before noon” in order to allow him to leave for 
the airport.  The court also instructed Michael C. that 
deliberations would resume on the following Monday, July 
18, when he was scheduled to return from his father’s 
funeral.  Michael C. then returned to the jury room to 
deliberate, and the trial court did not pass along any further 
instructions or information to the rest of the jury.   

The attorneys arrived shortly thereafter.  Outside the 
presence of the jury, the court relayed its decision, to which 
counsel then objected and requested that Michael C. be 
replaced with an alternate.  Defense counsel argued that “the 
jury may feel some sense of urgency in reaching a verdict 
today” because “if they have to come back next week that’s 
going to put them beyond” the court’s earlier estimate that 
the case would not extend past the middle of July.  Counsel 
also expressed concern that the court had failed to inquire 
into Michael C.’s emotional state or admonish him and the 
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other jurors to refrain from quickly reaching a verdict in 
order to avoid returning the following week.   

In declining to appoint an alternate, the trial court 
explained that keeping Michael C. on the jury would result 
in only a two-day delay in deliberations in light of Beeler 
having a medical appointment that afternoon and Friday 
being an off-day.  The court also stated that it would 
reconvene the jury at 11:00 a.m.  The jury, however, reached 
its death verdict before 11:00 a.m. 

Prior to reading the verdict, with counsel and the jury 
present, the trial court inquired of the jury foreman whether 
the jurors felt pressure to reach a decision due to Michael 
C.’s situation.  The jury foreman responded negatively.  The 
trial court further probed, “if any juror now feels that they 
need additional time to discuss the case or reconsider the 
verdict because of the pressure of time, I’ll hear from any 
juror.”  After receiving no response, the trial court then 
requested that any juror who had such a feeling to “please 
raise your hand.”  None of the jurors raised a hand.  The trial 
court continued to press, asking whether the fact that 
Michael C. was going to be excused and there was a 
probability that deliberations would not resume until the 
following Monday had anything to do with the verdict the 
jury reached.  The jury foreman again answered, “no.”  The 
trial court asked the jurors whether anyone felt “differently 
than that, that there might be some impropriety in the verdict 
because of the press of time?  If so, please raise your hand.”  
Again, no juror raised a hand or voiced any disagreement.  
The trial court then proceeded with reading the jury’s death 
verdict.  After the verdict was read, the trial court inquired 
whether this was the jury’s verdict which, in unison, the jury 
affirmed.  The court then individually polled each member 
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of the jury, and each answered affirmatively that the verdict 
read was his or her verdict. 

On direct appeal, Beeler claimed that Michael C.’s 
presence on the jury resulted in a coerced penalty-phase 
verdict.  The California Supreme Court rejected this 
contention, holding that the trial court did not abuse its 
discretion in denying Beeler’s request to excuse the juror.  
Beeler again raised the issue as part of his second state 
habeas petition, which he supplemented with declarations 
from jury members.  For instance, juror Catherine A. 
declared that  

On the last day of our deliberations, a juror 
came in and told the rest of us that his father 
had passed away and that he had to leave that 
afternoon for the funeral.  He stated that we 
should get this done and urged us to reach a 
verdict that day because if we did not, we 
would have to introduce an alternate to our 
deliberations and everything would get more 
complicated.  

And Harold W. stated that after four days of deliberations, 

I did not want to hold everything up if I could 
not convince others of my positions. . . . I 
told my fellow jurors that I just did not feel it 
was right to give Mr. Beeler the death 
penalty.  But everyone knew I was the one 
holding up the verdict, and given the 
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situation, I did not feel like I could take any 
more of the jurors’ time.  

Lois L. recalled that the penalty deliberations had been 
going on for days without any consensus.  But on the 
morning her fellow juror had a death in the family, the jurors 
came to a unanimous decision on the first vote.  Similarly, 
Walter P. said that the verdict and sentence were just but also 
recalled that the jury reached a verdict quickly after learning 
that a juror needed to leave to attend a funeral. 

2. 

As a threshold issue, the parties dispute whether AEDPA 
deference or de novo review applies to this issue.  Beeler 
asserts the last reasoned decision is the California Supreme 
Court’s majority opinion on direct appeal, as the denial on 
state habeas merely stated that his claim failed procedurally 
and on the merits. Kipp v. Davis, 971 F.3d 939, 948 (9th Cir. 
2020) (“When the state’s highest court does not provide 
reasoning for its decision, a federal habeas court may ‘look 
through the unexplained decision to the last related state-
court decision that does provide a relevant rationale’ and 
‘presume that the unexplained decision adopted the same 
reasoning.’” (quoting Wilson, 584 U.S. at 125)).  Because 
the majority opinion on direct appeal failed to address the 
federal aspect of his claim, Beeler argues that de novo 
review applies.  See Pirtle v. Morgan, 313 F.3d 1160, 1167 
(9th Cir. 2002) (“[W]hen it is clear that a state court has not 
reached the merits of a properly raised issue, we must review 
it de novo.”).   

The State disagrees on two points.  First, the State argues 
that the look through doctrine is inapplicable because the 
California Supreme Court clearly denied the claim on 
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different grounds on state habeas than it did on direct appeal.  
See Kernan v. Hinojosa, 578 U.S. 412, 415 (2016) (“It quite 
obviously rested upon some different ground.  [The] ‘look-
through’ approach is therefore inapplicable.”).  Second, even 
looking through to the opinion on direct appeal, the 
California Supreme Court’s majority necessarily rejected the 
federal aspect of the claim, so AEDPA deference is 
appropriate.5 

The State is correct that Beeler’s jury coercion claim was 
denied on the merits on state habeas, and “AEDPA deference 
‘applies even where there has been a summary denial.’” 
Ochoa, 50 F.4th at 888 (quoting Pinholster, 563 U.S. at 187).  
As a result, even if we “look through” to the majority opinion 

 
5 The State contends the claim is procedurally barred due to the 
California Supreme Court’s alternative untimeliness determination.  The 
California Supreme Court did not explain why it found this claim 
untimely.  If the claim was not altered, the state’s time-bar ruling does 
not constitute a procedural bar or affect the proper exhaustion of the 
claim on direct appeal.  See Koerner v. Grigas, 328 F.3d 1039, 1053 (9th 
Cir. 2003) (“A claim cannot be both previously litigated and 
procedurally defaulted; either it was raised in a prior proceeding or it was 
not.”).  It is therefore likely that the California Supreme Court deemed 
Beeler’s addition of the juror declarations to have altered the claim such 
that the procedural bar applies.   

We have not resolved the question of whether the addition of evidence 
changes a claim.  See Reno v. Davis, 46 F.4th 821, 831 n.4 (9th Cir. 
2022), cert. denied sub nom. Reno v. Broomfield, 144 S. Ct. 119 (2023) 
(stating that where the state contended that new evidence changed the 
claim, this court did “not resolve this question” because it found that the 
claim did not survive AEDPA review on the merits).  We need not 
resolve it here because, regardless, the claim does not survive review on 
the merits even with the additional evidence.  See Apelt, 878 F.3d at 825 
(“[W]hen a state court ‘double-barrels’ its decision—holding that a claim 
was procedurally barred and denying the claim on its merits—both its 
procedural default ruling and its merits ruling are entitled to deferential 
review by federal courts, as intended by AEDPA.”).      
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on direct appeal to fill in the summary denial on habeas, we 
must apply deference to the underlying reasoning.  Wilson, 
584 U.S. at 125 (explaining that a federal habeas court 
should “look through” an unexplained state court decision 
and apply AEDPA deference to “the last related state-court 
decision that does provide a relevant rationale”). 

Moreover, Beeler’s argument that we should “look 
through” to the majority opinion on direct appeal is 
incompatible with Beeler’s claim that the California 
Supreme Court has failed to address his constitutional claim 
entirely.  While the look-through doctrine instructs that we 
should rely on the reasoning provided in an earlier ruling to 
fill the gaps of an unreasoned opinion, Kipp, 971 F.3d at 948, 
Beeler asks that we look through the summary denial on state 
habeas to conclude that the preceding opinion on direct 
appeal had no reasoning.  Beeler cites no legal support for 
such a maneuver.  Absent such showing, we apply the 
traditional analysis called for by AEDPA, “consider[ing] 
what arguments or theories could have supported the state 
court’s summary denial.”  Montiel, 43 F.4th at 958 (citing 
Richter, 562 U.S. at 96, 102). 

Even if we were to “look through” to the majority 
opinion on direct appeal, that opinion does not establish that 
the California Supreme Court failed to address the federal 
claim.  “[W]hen a federal claim has been presented to a state 
court and the state court has denied relief, it may be 
presumed that the state court adjudicated the claim on the 
merits in the absence of any indication or state-law 
procedural principles to the contrary.”  Johnson v. Williams, 
568 U.S. 289, 298 (2013) (quoting Richter, 562 U.S. at 99).  
The presumption, often referred to as the “Richter 
presumption,” is “strong but rebuttable.”  Id. at 301.  “We 
adhere to this ‘strong’ presumption because ‘it is not the 
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uniform practice of busy state courts to discuss separately 
every single claim to which a defendant makes even a 
passing reference.’”  Sherman v. Gittere, 92 F.4th 868, 875–
76 (9th Cir. 2024) (quoting Johnson, 568 U.S. at 298).  As a 
result, federal habeas law “does not require a state court to 
give reasons before its decision can be deemed to have been 
‘adjudicated on the merits.’”  Johnson, 568 U.S. at 298 
(quoting Richter, 562 U.S. at 100).   

To be sure, this presumption can “rebutted” in “limited” 
or “unusual circumstances.”  Id. at 301–02.  “Thus, for 
example, the presumption doesn’t hold if the federal claim 
was ‘rejected as a result of sheer inadvertence.’”  Sherman, 
92 F.4th at 876 (quoting Johnson, 568 U.S. at 302–03).  But 
“‘the evidence’ must ‘very clearly’ lead to ‘the conclusion 
that a federal claim was inadvertently overlooked in state 
court.’”  Id. (quoting Johnson, 568 U.S. at 303).   

Beeler points to Justice Kennard’s dissent as proof that 
the majority failed to consider the federal law.  Justice 
Kennard criticized the majority for “analyz[ing] the trial 
court’s conduct . . . solely in terms of [California] Penal 
Code section 1089 . . . .  More fundamental constitutional 
rights, however, are also implicated by the trial court’s 
course of action.”  Beeler, 9 Cal. 4th at 1012.  While Justice 
Kennard is correct that the majority opinion focused on 
Penal Code § 1089, see id. at 989, that does not necessarily 
lead to the conclusion that the federal claim was overlooked.  
The California Supreme Court may have simply regarded the 
claim as “too insubstantial to merit discussion.”  See 
Johnson, 568 U.S. at 299.  Indeed, it may very well be that 
the dissent’s criticism merely shows that the majority 
decided against writing on the federal claim in its opinion, 
not that the majority overlooked the issue. 
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Moreover, we cannot say the California Supreme Court 
“inadvertently overlooked” the issue when Justice 
Kennard’s dissent, as Beeler himself recognizes, brought it 
to the attention of the California Supreme Court.6  And for 
us to conclude that a line in a dissent speaks for the majority 
is not only unprecedented, but in the habeas context, upends 
the AEDPA deference we owe the majority opinion.  We 
therefore conclude that the California Supreme Court 
addressed Beeler’s Sixth Amendment jury coercion claim on 
the merits and apply AEDPA deference.   

3. 

“Any criminal defendant, and especially any capital 
defendant, being tried by a jury is entitled to the uncoerced 
verdict of that body.”  Lowenfield v. Phelps, 484 U.S. 231, 
241 (1988).  Whether “the trial court’s actions and inactions 
were noncoercive” should be assessed “individually and 
cumulatively.”  Early v. Packer, 537 U.S. 3, 9 (2002).  

Beeler points to several cases, but none shows that the 
California Supreme Court unreasonably applied clearly 
established federal law.  Wright v. Van Patten, 552 U.S. 120, 
126 (2008) (“Because our cases give no clear answer to the 
question presented, let alone one in [the defendant]’s favor, 
‘it cannot be said that the state court unreasonably applied 
clearly established Federal law.’” (cleaned up) (quoting 
Carey v. Musladin, 549 U.S. 70, 77 (2006))).  Beeler cites 
Shields v. United States, 273 U.S. 583, 587 (1927) to argue 
that there is coercion if the trial court’s direction to the jury 

 
6 In fact, it is likely that the issue was deliberated by the Justices.  See 
generally Justice Goodwin Liu, How the California Supreme Court 
Actually Works: A Reply to Professor Bussel, 61 UCLA L. Rev. 1246, 
1255 (2014) (detailing the California Supreme Court’s unique and 
intensive “deliberative process” of issuing opinions). 
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caused the jury to render a verdict “which they were plainly 
reluctant to return.”  But Shields concerned a district court’s 
ex parte instruction to a deadlocked jury to continue 
deliberating, which violated the defendant’s right “to be 
present from the time the jury is impaneled until its discharge 
after rendering the verdict.”  273 U.S. at 584–85, 588–89.  It 
did not concern a defendant’s Sixth Amendment right to an 
uncoerced jury.   

Beeler also cites to Jenkins v. United States, 380 U.S. 
445 (1965) (per curiam) and United States v. United States 
Gypsum Co., 438 U.S. 422 (1978), but they are factually 
distinct.  In Jenkins, the Supreme Court held that the district 
court coerced the deadlocked jury’s verdict by demanding 
that, “You have got to reach a decision in this case” after 
they had been deliberating for only two hours.  380 U.S. at 
446.  And in Gypsum Co., the jury foreman had an ex parte 
discussion with the judge about the deteriorating health of 
the jurors and the jury’s deadlock, and the trial court’s stern 
response gave the foreman the impression that there must be 
a verdict “one way or the other.”  438 U.S. at 432.  In 
contrast, the jury here never indicated that it was deadlocked, 
there was no supplemental instruction requiring the jury to 
reach a verdict, and the trial court did not indicate the jury 
was taking too long.  To the contrary, the trial court 
repeatedly confirmed that the verdict was reached 
unanimously and voluntarily and was not rushed.    

Additionally, because neither Shields, Jenkins, nor 
Gypsum Co. were decided on constitutional grounds, Beeler 
cannot rely on them under AEDPA.  See Rushen v. Spain, 
464 U.S. 114, 119 n.4 (1983) (explaining that Shields was 
decided on non-constitutionally based rules of orderly trial 
procedure); Early, 537 U.S. at 10 (“Neither Jenkins nor 
Gypsum Co. is relevant to the § 2254(d)(1) determination, 
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since neither case sets forth a rule applicable to state-court 
proceedings. . . . [N]either opinion purported to interpret any 
provision of the Constitution.  That alone would be enough 
to defeat a claim that their application to state-court 
proceedings is ‘clearly established.’”).  We thus affirm the 
district court’s denial of Beeler’s jury coercion claim.7     

D. California’s Death Eligibility Process 

Beeler’s last uncertified claim argues that California fails 
to adequately narrow the pool of defendants eligible for the 
death penalty under the 1978 statute.  This argument is 
foreclosed.  See Karis v. Calderon, 283 F.3d 1117, 1141 n.11 
(9th Cir. 2002) (rejecting “argument that [California’s 
sentencing] scheme does not adequately narrow the class of 
persons eligible for the death penalty”); Mayfield v. 
Woodford, 270 F.3d 915, 924 (9th Cir. 2001) (denying a 
certificate of appealability because “[a] reasonable jurist 
could not debate . . . that the 1978 California statute, which 
narrowed the class of death-eligible defendants at both the 
guilt and penalty phases, was constitutional”).  We affirm the 
denial of this claim. 

 
7 The California Supreme Court also could have reasonably found that 
the evidence does not amount to coercion.  The trial court surveyed the 
jurors multiple times to ensure that there was no “impropriety in the 
verdict because of the press of time.”  And none of the jurors claimed 
that the delay caused them to change their vote.  The most serious 
declaration came from juror Harold W., who stated that he switched his 
vote because he “did not want to hold everything up if  [he] could not 
convince others” to choose life without the possibility of parole and 
“given the situation, [he] did not feel like [he] could take any more of the 
jurors’ time.”  But Harold W. did not say whether the “situation” had to 
do with Michael C.’s family tragedy as opposed to feeling that no one 
else would agree with him or that he was coerced into changing his vote. 
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IV. CONCLUSION 

We affirm the district court’s denial of Beeler’s petition 
for a writ of habeas corpus. 

AFFIRMED. 
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CENTRAL DISTRICT OF CALIFORNIA 

11 RODNEY GENE BEELER, 

12 

13 v. 

Petitioner, 

14 KEVIN CHAPPELL, Warden of the 
California State Prison at San Quentin, 

15 

16 Respondent. 

17 
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DEAIB PENALTY CASE 

ORDER RE: PETITIONER'S 
BRIEF ADDRESSING 
APPLICATION OF • , 
28 U.S.C. & 2254(d) 
TO GUILT PHASE CLAIMS 

18 On December 21, 2012, Petitioner filed his Opening Brief Addressing Application 

19 of28 U.S.C. § 2254(d) to Guilt Phase Claims (Brief); on February 19, 2013, Respondent 

20 filed an Opposition; and on April 12, 2013, Petitioner filed a Reply. In the Brief, Petitioner 

21 seeks relief on his claims ofineffective assistance of counsel, prosecutorial misconduct, trial 

22 court error, and competence. 

23 Pursuant to Rule 78 of the Federal Rules of Civil Procedure and Local Rule 7-15, the 

24 Court finds that this matter is appropriate for decision without oral argument. After 

2 5 considering the papers and the arguments therein, the Court rules as follows. 

26 Ill 
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1 

2 I. 

FACTUAL AND PROCEDURAL BACKGROUND 
Underlying Case and State Proceedings 

3 Petitioner was sentenced to death after being convicted of one count of first degree 

4 murder and one count of burglary committed with the personal use of a firearm. The jury 

5 found to be true the special circumstance that the murder was committed during a burglary. 

6 Petitioner's conviction was for the murder of Antonio Joseph Stevenson (henceforth 

7 "Tony" or "Stevenson"). The prosecution's theory of the case was that Petitioner entered 

8 Stevenson's residence to commit a burglary; Stevenson returned home and discovered 

9 Petitioner; and Petitioner shot Stevenson as he fled the house. 

10 Tfie following fads are summarized primary from-die California Supreme Court's 

11 affirmance of Petitioner's conviction on direct appeal, People v. Beeler, 9 Cal. 4th 953, 965-

12 72 ( 1995). 

13 Stevenson lived in a home in Orange, California, with his two brothers, Dino and 

14 Michael. Shortly before 11 :00 a.m. on December 30, 1985, Stevenson was found lying on 

15 a neighbor's lawn after having been shot in the back. Police and paramedics were called to 

16 the scene, and Stevenson died on the lawn. 

11 The rear sliding-glass door of the Stevenson's home had been pried open with a 

18 screwdriver, and the home had been ransacked. Bullets for Stevenson's .22 caliber semi-

19 automatic Marlin rifle were strewn across his bed. The rifle was shattered on the hallway 

20 floor. Michael's bedroom door had a large gash that was attributed to the butt of 

21 Stevenson's rifle. 

22 Items missing from the home included: some jewelry (including a gold chain and an 

23 Italian gold chann), a 35-millimeter camera, $1,200 in cash, a dark blue gym bag, Dino's 

24 fake Rolex watch, and a .22 caliber single-action/nine and one-half inch barrel Ruger 

25 revolver, which belonged to Michael, who kept it loaded under his bed with two bullets 

26 nearby. 

27 /// 

28 
2 

1-ER-137 

Pet. App. B - 53



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 138 of 257 

se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 3 of 55 Page ID #:5695 

1 An autopsy indicated that Stevenson died from a single gunshot wound from a .22 

2 caliber long-rifle bullet that entered the left side of his back at an upward 45-degree angle, 

3 struck his left lung, and pierced his heart. There was no exit wound. The muzzle of the gun 

4 was more than two feet away from Stevenson when it was fired. The bullet was not fired 

5 from the .22 caliber Marlin rifle, but it could have been fired from a .22 caliber single-action 

6 Ruger revolver similar to the one taken from Michael's bedroom. That gun was never 

7 recovered. 

8 Physical evidence implicating Petitioner in the crime included his fingerprint found 

9 on top of a file cabinet in the southwest bedroom of the Stevenson residence. Police located 

10 a6ulleffiole in a cafparked on the street in front of the Stevenson liouse, anaflie caes 
11 owner testified that she had parked the car at that location about 9:30 in the morning of the 

12 shooting. Testing indicated that the bullet was consistent with a .22 caliber long-rifle 

13 projectile, but law enforcement could make no further conclusions as to the nature or source 

14 of the bullet because of extensive damage to it caused by passing through the car door. The 

15 front door of the Stevenson house was open, but the screen door was closed. The screen 

16 door appeared to be punctured with a small bullet hole, although no gun powder residue was 

1 7 found on the screen. Police ran a string from the hole in the screen door to the bullet hole 

18 in the car door, and concluded that the bullet found in the car could have been fired from 

19 inside the house through the screen. 

2 o The investigator conducting the string test found an indentation on the "very well 

21 taken care of and landscaped and trimmed" front lawn of the Stevenson residence, as well 

22 as a "rounded portion where it appeared something had fallen down, possibly a knee, right 

23 into the lawn underneath the string." Id. at 966-67. Right next to the indentation, "there 

24 was a disturbance where the grass had actually been pulled up." Id. at 967. The 

25 prosecution argued that this evidence implied that Stevenson had been shot from inside the 

26 house as he was running across the yard trying to escape from a burglar. 

27 /// 
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1 Stevenson and his brothers resided at 1144 Everett Street. At the time of the shooting, 

2 Floyd Raney lived nearby at 1104 Everett Street. Raney was in his garage with the door 

3 open when he heard a motor running. Raney then went into his driveway and saw a pickup 

4 truck parked directly across the street. Petitioner approached Raney's garage. He wore pale 

s blue jeans and what appeared to be a solid blue shirt. Petitioner said to Raney, "my cat 

6 jumped the wall in your backyard. Would you look back there, please, and see ifmy cat is 

7 back there?" Id. Raney stepped into his backyard to look for the cat, but Petitioner was 

8 leaving in the truck when he returned to his garage. At trial, Raney identified a photograph 

9 of Petitioner's truck as being similar to the truck Raney saw that day. 

1 o Everett treet riiiis east to west, and parallel immediately to the south is East Rose 

1 1 A venue. A six feet high block wall runs between the backyards of the houses on the south 

12 side of Everett and those on the north side of East Rose. Lavada Hoskins resided at 115 

13 East Rose at the time of the shooting, and the common wall ran along the rear edge of her 

14 backyard. On the morning of the shooting, Hoskins was in her backyard talking to Fern 

1s Awalt, her next-door neighbor. Both women saw a man walking along the top of the block 

16 wall. Awalt recalled the time as being between 10:30 a.m. and 11 :30 a.m. Neither woman 

1 7 saw the man's face, but Hoskins recalled that he was wearing a blue plaid shirt and carrying 

1 8 a small dark sports bag. Awalt did not see a bag, and recalled the man was wearing work 

19 pants and a solid blue shirt. Neither Hoskins, Awalt, nor Raney saw any other unknown 

2 o persons in the area near the time of the shooting. 

21 Petitioner worked at a laminated products company as a senior line operator. Jim 

22 Anderson worked at the company with Petitioner, and recalled that Petitioner left work early 

23 the day of the shooting, about 10:00 a.m., and did not return until the afternoon. Calvin 

24 Brunsting, the company's manager in charge of time cards, testified that Petitioner's card 

2s for December 30, 1985, indicated that he clocked into work at approximately 5:45 a.m. 

2 6 Sometime after December 30, 1985, Petitioner asked Brunsting to write on Petitioner's card 

2 7 the time he left on December 30, 1985, and the time he came to work the following day. 
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1 Petitioner told Brunsting that he had forgotten to punch the clock for those times. Brunsting 

2 agreed, and indicated on Petitioner's card for December 30, 1985, that he had left work at 

3 3:40 p.m. 

4 John Lorenzi also worked with Petitioner and testified that, one day between 

5 Christmas and New Year's Eve in 1985, Petitioner had asked him hypothetically, "if you 

6 were robbing somebody's house, someone who lived there caught you in the act, would you 

7 shoot him?" Id. at 968. Lorenzi replied to Petitioner, "Why? Did you kill somebody?" Id. 

8 Petitioner became upset and responded to Lorenzi, "No, asshole." Id. 

9 Similarly, Petitioner's co-worker Anderson testified that Petitioner asked him, 

10 ''Hypot et1cally speaking, if you were robbing a house and the guy came home - the guy 

11 that lived there, this is, came home and you had a gun, would you shoot him?'' Id. 

12 Anderson testified that he replied that he would not, because he would not put himself in 

13 that position to begin with, and Anderson asked whether Petitioner had killed someone. 

14 Petitioner denied having done so, and walked away. 

15 At some point after January 1, 1986, Petitioner attempted to sell Dino's watch to 

16 Anderson for $500. On January 7, 1986, Petitioner sold the Italian gold chann taken from 

1 7 the Stevenson house to an acquaintance. In Petitioner's locker at work, the police found the 

1 8 camera and lens taken from the Stevenson house. 

19 Petitioner's primary defense was that Mitchell Jackley, one of his supervisors at work, 

20 participated in the robbery and was the actual killer. Jackley was granted immunity in 

21 exchange for testifying for the prosecution at Petitioner's preliminary hearing1 and was 

22 called by the defense to testify at trial. Petitioner attacked Jackley on two fronts: (1) his 

23 intimate knowledge of the crime details suggested he might have been the killer; and (2) he 

24 

25 1 At the trial, Jackley testified that he had been·obtaining stolen goods from Petitioner for a 
2 6 period of time prior to December 1985. He also stated that his understanding was that he "was not going 

to get prosecuted for the murder of Mr. Stevenson" but also that the immunity he had been granted from the 
2 7 prosecution was for the crime of receiving stolen property. (See Reporter's Daily Trial Transcript ("R. T. ") 

at 2246, 2332, and 2338-39.) 
28 
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1 had been charged in a similar theft/murder crime several years prior but those charges were 

2 dismissed against him after he testified for the prosecution in that case. 

3 At trial, Jackley testified that he had had breakfast with Petitioner the day of the 

4 killing, after which he authorized Petitioner to leave work. Later that day, Petitioner 

5 allegedly told Jackley that he had entered the Stevenson house and killed Stevenson. 

6 Sometime thereafter, Jackley stole a key to Petitioner's locker and observed inside a camera, 

7 which he handled with silk gloves so that he would not leave fingerprints on it. On January 

8 9, 1986, Jackley anonymously called the police and implicated Petitioner in the Stevenson 

9 killing. Jackley explained that he called anonymously because he was concerned he might 

10- be accuseoofllie criirie,because: (I) Jackley had been in the victiin;s house on at leasi one 

11 occasion prior to the killing and was afraid his fingerprints might be found there2; and (2) 

12 Jackley had been charged with a prior murder. Jackley also admitted to having received 

13 from Petitioner a ring that Petitioner allegedly had stolen during a rape and robbery. 

14 Jackley recounted to the police that Petitioner told him the following story about his 

15 crimes at the Stevenson house : 

16 

17 

18 

19 

20 

21 

22 

The way he explained it to me is that while he was in the house, that is, 
ahA a~; Tol}Y fStevenson] a1marently's his name, came in and brought his dog 
in'! r a. Called his do_g. -His dog was with him. Rodney [Petitioner] was 
saying his dog was witfi him and be thought he was calling some frienas or 
sometbin' and then - what the fuck else d10 he say? - he said right after that 
took place, Rodney apparently was in one of the bedrooms, he said or 
somethin', and went bebmd the comer or somethin' like that .... And the guy 
[Tonyl went into his room. He fPetitioner] told me he fTonyl came out with 
a goddamn ah rifle and told him be was gonna beat the snit out of him with it 
ancl he's gonna to do f sicl bodily damage . . . And he [Petitioner] said 
somethin'1o the effect tiiat tbe_y got into an altercation in the fiallway, ana that 
the guy came at him with a ritle, used it like a club. 

23 Id. at 969. 

24 

25 

26 

In addition, Jackley testified about other details of the crime that Petitioner allegedly 

2 Jackley's wife was a friend of Dino and, according to Jackley's testimony, on one occasion 
27 prior to the murdelj Jackley had been in the Stevenson home after dropping Dino off at the residence 

following a night or drinking. (See R.T. at 2282-83 and 2356-57.) • 
28 

6 

1-ER-141 

Pet. App. B - 57



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 142 of 257 

se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 7 of 55 Page ID #:5699 

1 told him, as well. Petitioner had "hit" two rooms in the house and was in a third when 
2 Stevenson interrupted him. Petitioner took a .22 caliber revolver from the house and shot 
3 Stevenson in the back with a hollow-point bullet as Stevenson was running away from the 
4 house. Stevenson fell on the front lawn. Petitioner escaped the area "down a brick wall 
s running on the back of' Stevenson's house. His truck was idling, and he had a 
6 conversation with a person outside the house at the wall's end. 
7 The defense elicited evidence that Jackley, his wife, and two of his acquaintances 
8 were arrested in 1974 in connection with a robbery-murder in South Carolina. Jackley 
9 admitted he had previously committed a burglary with one of these acquaintances but 

10- denieoinvo vement in the subsequent, separate killing. Similar to Petitioner's case, one 
11 of the South Carolina defendants allegedly confessed the killing to Jackley; an anonymous 
12 call was made to police implicating that defendant; Jackley knew many details of the crime; 
13 and Jackley had received stolen goods from those defendants. The South Carolina charges 
14 against Jackley, however, were dropped after he testified for the prosecution against his 
1s acquaintances. In addition, Jackley admitted to three other burglaries in which: (1) he 
16 knew the victims; (2) the items taken were similar to those taken from the Stevenson house; 
11 and (3) his fingerprints were not found in any of the houses. Based on these similarities, 
18 Petitioner's counsel argued that one could reasonably conclude that Jackley was the killer 
19 and mastermind burglar in this case.3 

2 o At the penalty phase, the prosecution introduced Petitioner's pnor burglary 
21 convictions from 1971, 1974, and 1976. In addition, the prosecution presented evidence 
22 in aggravation that Petitioner raped a female newspaper carrier early in the morning in 
23 

2 4 
3 In response to this argument, the prosecution maintained that: (1) there was no evidence that Jackley committed the murder in the prior similar case, much less evidence placing him at the crime scene 

25 
in this case; (2) there were numerous differences between the two theft/murders; (3) Petitioner never told his coworkers Anderson and Lorenzi that Jackley participated in the theft and committed the murder; and 

26 
(4) Jackley turned in Dino's watch which he found in Petitioner's locker after Petitioner had attempted to 
sell the watch to Anderson. (R.T. at 2521-27.) 

2 7 
In his direct appeal and his state and federal habeas proceedings, Petitioner has not asserted any challenges in connectton with Jackley's trial testimony. 

28 
7 

1-ER-142 

Pet. App. B - 58



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 143 of 257 

se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 8 of 55 Page ID #:5700 

1 1985. Later that day, Petitioner boasted to a co-worker in vulgar language about having 

2 sex with a woman after he robbed her. 

3 In Petitioner's defense, members of his family, former neighbors, a psychologist, and 

4 a psychiatrist testified about his traumatic childhood, which included severe sexual and 

s physical abuse by his stepmother. His stepmother often called Petitioner "a little bastard," 

6 and repeatedly beat him with sticks, belt buckles, and brushes. She threw him down a flight 

7 of stars with his hands tied. Sometimes, she chained him to a basement post for several 

8 days, forced him to urinate and defecate in his underpants, and then beat him for that, as 

9 well. She smeared his feces on his face, and held his hands over flames. She once pulled 

ro- -hts-thumb-s-out-oftheir sockets, and forced him to eat fruit preserves-uiitirlie vomited. 

11 Petitioner's father beat him, as well. 

12 Dr. Lenore Walker, a licensed psychologist, testified to Petitioner's recounting of 

13 abuse by his stepmother. According to Dr. Walker, the stepmother told Petitioner she 

14 wanted him to look like a girl, so she dressed him in her daughter's panties and dresses, and 

15 made him wash dishes. She tied a string around his penis, "pulling it back of him so that 

16 you couldn't see he had a penis in front of him, and tying the penis to his waist and telling 

17 him he looked better that way." Id. at 971. Dr. Walker continued the account of abuse: 

18 

19 

20 

21 

22 

23 

2 4 

2 5 

26 

21 Id. 

28 

... Then she moved into giving him enemas, using Vaseline and taking 
a tam_pon, at first just a clean tamP.on,, and then she wourd use her own soile~ 
bloocfy tampons and insert them in nis anus .... [111 In addition, she woulo 
make -him insert tampons in her vagina so she was "6aving him touch her as 
well, and she would make him fondle her vagina area ancf have him lick her 
vagina area so she could reach a climax .... [1J She would also masturbate him 
at that age - as he got older, some ofit is progressing as he got older - between 
the two-year perioo of time of 10 and 12, but not allow him to reach an orgasm. 
When he was a little older and he would reach an orgasm, she would take the 
semen and smear it all over his face and he would be punished for that. In 
addition, in order to prevent him from reaching a climax, she would squeeze 
his testicles} and he remembers that being done with great pain to him. Later 
on? she wou d have intercourse with him and insert his pems in her vagina but 
not allow him to reach an orgasm. 
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1 Eventually, Petitioner was taken from his family and lived in foster homes, mental 

2 hospitals, a youth correctional facility in Nevada, and prison. 

3 As Dr. Walker explained, Petitioner suffered from a variety of mental illnesses due 

4 to this molestation and abuse, including schizophrenia and disassociation, which could best 

5 be described as comparable to, but more severe than, post-traumatic stress syndrome. Dr. 

6 Walker stated that Petitioner is very confused, with guilt feelings and a need to be punished. 

7 She explained that his tendency to steal was not motivated by greed, but by a compulsion 

8 he could not control. She reported that Petitioner had told her he would often wake up in 

9 the middle of a burglary and not know what he was doing there. 

10 John Cahill, a counselor at a Nevada youth camp where Petitwner···had been 

11 incarcerated, testified on Petitioner's behalf. He explained that Petitioner was a "pitiful 

12 character" and tended to be easily manipulated and generally picked on. Id. 

13 Dr. Ernest Noble, a psychiatrist employed by the California Department of 

14 Corrections, testified that he had examined Petitioner in 1971 during one of his 

15 incarcerations, and concluded that: "he had been brought up in a very highly chaotic home 

16 environment. And I felt his stepmother was extremely vicious to him. I felt in some way 

1 7 that she had set up a template in his head for prison or incarceration very early . .. . " Id; 

18 Dr. Noble also observed that Petitioner's thumbs looked distorted, lending support for 

19 Petitioner's description of abuse by his stepmother. 

20 Dr. Stephen Wells, a clinical psychologist who examined Petitioner and reviewed his 

21 records, described Petitioner's long history of abuse. Dr. Wells concluded: "Given the 

22 nature, the prolonged administration and the severity of the mental, the physical, and the 

23 sexual abuse, I would say that taken all together, it was almost an impossible group of 

24 experiences to recover from. The physical abuse alone, which his stepmother admitted to 

25 me when I saw her in Utah itself, was profound and extreme ... . " Id. at 972. Dr. Wells 

26 also testified that Petitioner suffered from severe emotional problems stemming from his 

21 abuse. 

28 
9 

1-ER-144 

Pet. App. B - 60



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 145 of 257 

c e 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 10 of 55 Page ID #:5702 

1 Petitioner had two minor children. Petitioner's wife testified that he was a loving 
2 father. Dr. John Selden, a clinical psychologist, testified he had been treating Petitioner's 
3 five-year-old son for numerous behavioral problems. His son seemed very attached to 
4 Petitioner. Petitioner's family was under great stress from medical and financial problems. 
s It was Dr. Selden's opinion that Petitioner was very concerned for his children's welfare. 
6 IT. Federal Habeas Proceedings 

7 Petitioner filed his initial Petition in this case on October 10, 1997. Following a stay 
a of federal proceedings to allow Petitioner to exhaust new allegations in state court, 
9 proceedings resumed in this Court and Petitioner filed an Amended Petition on December 

1 0 7, 2004. Petitioner then filed the First Amended Petition on February 11, 2005, and 
11 Respondent filed an Answer on August 30, 2005. 

12 On June 13, 2007, this Court granted the parties' proposed briefing schedule 
13 regarding the filing of a motion to dismiss based on non-exhaustion. According to that 
14 briefing schedule, Respondent filed his Motion to Dismiss Claim JJ on September 10, 2007; 
1s Petitioner filed his Opposition on October 9, 2007; and Respondent filed his Reply on 
16 November 6, 2007. On July 18, 2009, the Court granted Respondent's Motion to Dismiss 
1 7 Claim JJ, ordered that Petitioner delete Claim JJ or withdraw the F AP, and directed the 
18 parties to follow the June 13, 2007 briefing schedule. On September 9, 2009, Petitioner 
19 filed an Amended Petition ("AP") with Claim JJ deleted. 
20 On September 25, 2009, Petitioner filed a Request seeking to modify the briefing 
21 schedule in view of the fact that new counsel (the Federal Public Defender) recently had 
22 been appointed to represent Petitioner. Following a review of the parties' requests regarding 
23 briefing schedules, the Court conducted a Status Conference on October 8, 2009, and set a 
24 briefing schedule on Respondent' s procedural default motion. On January 5, 2011 , after 
2 s reviewing the parties' briefing on Respondent's procedural default motion, the Court denied 
26 the motion, except to the extent that Respondent asserted challenges based on counsel's 
21 failure to object at trial (Claims Hand N, and subparts of Claims K, S, and U), as to which 
28 
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1 it was denied without prejudice. While awaiting the parties' briefing schedule on discovery, 

2 the Supreme Court decided Cullen v, Pinholster, _U.S._, 131 U.S. 1388 (2011). 

3 Thereafter, the Court reviewed the parties' briefing regarding the impact of this case on 

4 Petitioner's right for factual development or an evidentiary hearing, which closed on 

5 January 12, 2012. On April 12, 2012, the Court found that, for each claim on which 

6 Petitioner seeks an evidentiary hearing, he must demonstrate that the California Supreme 

7 Court unreasonably applied clearly established federal law or unreasonably determined the 

8 facts under 28 U.S.C. § 2254( d), solely based on the record before the California Supreme 

9 Court. 

1 o After seeking a modification of the briefing schedule from the Court, Petitioner split 

11 the briefing directed by the Court into guilt and penalty phase claims. In addressing the 

12 guilt phase claims, Petitioner filed the Brief on December 21, 2012; Respondent filed his 

13 Opposition on February 19, 2013; and Petitioner filed the Reply on April 12, 2013. • The 

14 briefing on the penalty phase claims closed on July 15, 2013. 

15 In the Brief, Petitioner seeks to demonstrate a violation of§ 2254( d) as to certain guilt 

16 phase claims, such that he should be entitled to relief and/or an evidentiary hearing. (Br. at 

11 2.) The Court now addresses the briefing on these guilt phase claims. 

10 DISCUSSION 

19 I. 

20 

Standards 

The amendments to 28 U.S.C. § 2254 effected by the Anti-Terrorism and Effective 

21 Death Penalty Act of 1996 (AEDPA) governs the AP, because this case was filed after the 

22 effective date of that statute. Woodford v. Garceau, 538 U.S. 202,210 (2003). Under the 

23 AEDPA, a state prisoner whose claim has been "adjudicated on the merits" cannot obtain 

24 federal habeas relief unless that adjudication: "(1) resulted in a decision that was contrary 

25 to, or involved an unreasonable application of, clearly established Federal law, as 

26 determined by the Supreme Court of the United States; or (2) resulted in a decision that was 

2 7 based on an unreasonable determination of the facts in light of the evidence presented in the 

28 
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1 State court proceeding." 28 U.S.C. § 2254(d)(l) and (2). Because Petitioner's claims in the 

2 AP were adjudicated on the merits, he must satisfy either§ 2254(d)(l) or§ 2254(d)(2) in 

3 order to obtain relief in this case. 

4 Clearly established law, for purposes of§ 2254(d)(l) review, means the Supreme 

s Court holdings in existence at the time of the state court decision in issue. Greene v. Fisher, 

6 _U.S. _ , 132 S. Ct. 38, 44-45 (2011); Cullen v. Pinholster, _U.S._, 131 S. Ct. 

7 1388, 1399 (2011); Harrington v. Richter, _U.S. _ , 131 S. Ct. 770,785 (2011). Under 

8 § 2254( d)(l )'s first prong, a state court decision is "contrary to" federal law if the state court 

9 applies a rule that contradicts the relevant Supreme Court holdings or reaches a different 

1 o conclusion than that reached by the high court on materially indistinguishable facts. Price 

11 v. Vincent, 538 U.S. 634, 640 (2003). Section 2254(d)(l)'s "unreasonable application" 

12 second prong constitutes an objective standard that is not satisfied merely by finding that 

13 a state court erred in applying clearly established law. Richter, 131 S. Ct. at 784; Lockyer 

14 v. Andrade, 538 U.S. 63, 75 (2003). "The question ... is not whether a federal court 

1s believes the state court's determination was incorrect but whether that determination was 

16 unreasonable -- a substantially higher threshold." Schriro v. Landrigan, 550 U.S. 465, 473 

11 (2007); see also Xiong v. Felker, 681 F.3d 1067, 1074 (9th Cir. 2012) (holding that the state 

18 court's incorrect or erroneous determination is insufficient, because the § 2254(d)(l) 

19 "inquiry is strictly limited to whether the state court's application of clearly established 

20 Supreme Court precedent" was objectively unreasonable), cert. denied, _ U.S._, 133 

21 S. Ct. 989 (2013). 

2 2 In determining whether there has been an "unreasonable determination of the facts" 

23 under§ 2254(d)(2), the district court must review whether the "fact-finding process itself 

24 is defective." Milke v. Ryan, 711 F.3d 998, 1007 (9th Cir. 2013)(citingTaylorv. Maddox, 

2s 366 F.3d 992, 1000 (9th Cir. 2004)). A district court cannot uphold a determination of the 

26 facts by the state court where there is a defect that causes the district court to "more than 

21 merely doubt whether the process operated properly." ML (citing Taylor, 366 F.3d at 1000). 

28 
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1 In addition, "[ w ]e have held that, 'where the state courts plainly misapprehend or misstate 

2 the record in making their findings, and the misapprehension goes to a material factual issue 

3 that is central to petitioner's claim, that misapprehension can fatally undermine the fact-

4 finding process, rendering the resulting factual finding unreasonable."' Id. ( citing and 

5 quoting Taylor, 366 F.3d at 1001 ). 

6 In applying these standards, the Court looks to the last reasoned State court decision 

7 on the claim presented. ~ De Weaver v. Runnels, 556 F.3d 995, -997 (2009). Here, the last 

a reasoned state court decision for some of the claims that were also raised in Petitioner's 

9 direct appeal is California Supreme Court's decision on direct appeal. For those claims 

10 where there is only a summary denial, "a habeas court must determine what arguments or 

11 theories supported, ... or could have supported, the state court's decision; and then it must 

12 ask whether it is possible fairminded jmists could disagree that those arguments or theories 

13 are inconsistent with the holding in a prior decision of this Court." Richter, 131 S. Ct. at 

14 786; Pinholster, 131 S. Ct. at 1403. A federal court has the authority to issue habeas relief 

15 only "where there is no possibility fairminded jurists could disagree that the state court's 

16 decision conflicts with [the Supreme Court's] precedents," Richter, 131 S. Ct. at 786. 

1 7 "In deciding whether to grant an evidentiary hearing, a federal court must consider 

1 a whether such a hearing could enable an applicant to prove the petition's factual allegations, 

19 which, if true, would entitle the applicant to federal habeas relief." Landrigan, 550 U.S. at 

20 474 (citation omitted). "It follows that if the record refutes the applicant's factual 

21 allegations or otherwise precludes habeas relief, a district court is not required to hold an 

22 evidentiary hearing." Id. 

23 In addition, before granting an evidentiary hearing on any claim, the Court shall 

2 4 ascertain the reasonableness of the state supreme court's decision under§ 2254( d) based on 

25 

26 

27 

28 
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1 the record that was before the state court that adjudicated the claim on the merits.4 See 

2 Pinholster, 131 S. Ct. at 1398. The Court makes the § 2254(d) determination prior to 

3 eliciting further evidence at an evidentiary hearing, because ''evidence introduced in federal 

4 court has no bearing on§ 2254(d)(l) review."5 Id. at 1400. As the Supreme Court further 

s observed in Pinholster, "[a]lthough state prisoners may sometimes submit new evidence in 

6 federal court, AEDPA's statutory scheme is _designed to strongly discourage them from 

7 doing so." Id. at 1401. 

8 To determine whether the state court violated§ 2254(d) based on the record that was 

9 before it, the Court must look to the California procedures for handling habeas petitions, 

1 o which requires the state court to issue an order to show cause when a petitioner makes out 

11 a prima facie case for relief on a claim. Id. at 1402 n.2. The California Supreme Court has 

12 explained that a petitioner has alleged a prima facie case for relief where the claim is 

13 "sufficient on its face," such that, assuming the factual allegations in the petition to be true, 

14 the claim "states facts that .. . entitle the petitioner to relief." People v. Duvall, 9 Cal. 4th 

1 s 464, 4 7 4-75 ( 1995). Nevertheless, "conclusory" allegations do not suffice to state a prima 

16 facie case for relief, which includes instances where the petitioner either failed to "provide 

11 any explanation of the basis for the allegations" or failed to state "fully and with 

18 particularity the facts on which relief is sought." Id.,_ at 474. 

19 In deciding whether the state court applied correct legal principles in an objectively 

20 unreasonable way, the district court must analyze the state court's method, as well as its 

21 result. Nunes v. Mueller, 350 FJd 1045, 1054 (9th Cir. 2003) (citations omitted)). In 

22 Nunes, the Ninth Circuit determined that the state court's rejection of the petitioner's claim 

23 was unreasonable under both § 2254(d)(l) and (2). Id. First, because the petitioner had 

24 

2 5 ' Respondent does not contend that Petitioner seeks to rely upon evidence that was not before 
the state court in the present briefing. (See Opp. at 23-24.) 

26 5 Althouroi Pinholster specifically addressed the application of§ 2254( d)(l ), it further noted 
2 7 that, based on the explicit language of§ 2254( d)(2), the consideration of federally-devefoped evidence is 

also precluded as to a§ 2254(d)(2) detennination. Id. at 1400 n.7. 
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1 made a prima facie claim for ineffective assistance, taking the petitioner's allegations at face 

2 value (i.e., that his attorney gave him the wrong infonnation and advice about the state's 

3 plea offer and, if he had been accurately informed, he would have taken the plea bargain), 

4 the state court should have afforded him an evidentiary hearing. Id. at I 054-5~. Second, 

5 the state court's findings viewed as a factual determination were in error, given that the state 

6 court had gone well beyond its task of assessing the allegations for sufficiency and had 

7 made improper credibility determinations without providing an evidentiary hearing. Id. at 

8 1055. However, in Nunes, the Ninth Circuit noted that, "there may be instances where the 

9 state court can determine without a hearing that a criminal defendant's allegations are 

10 entirely without credibility or that the allegations would not justify relief even if proved." 

11 Id. at 1053-54. 

12 In describing the instances when an evidentiary hearing is necessary in federal habeas 

13 proceedings, the Ninth Circuit has further explained that "[t]o find the state court's fact 

1 4 finding process defective [under§ 2254(d)(2)] in a material way, or, perhaps completely 

15 lacking, 'we must more than merely doubt whether the process operated properly. Rather, 

1 6 we must be satisfied that any appellate court to whom the defect is pointed out would be 

11 unreasonable in holding that the state court's fact-finding process was adequate."' Hurles 

18 v. Ryan, 706 F.3d 1021, 1030 (9th Cir. 2013) (citing Taylor, 366 F.3d at 1000). In Hurles, 

19 the Ninth Circuit remanded the case for an. evidentiary hearing on the issue of the state court 

2 o judge's failure to recuse herself in view of the state court's rendering of factual findings 

21 denying the petitioner's judicial bias claim without an evidentiary hearing or other 

22 opportunity to present evidence. 706 F.3d at 1038-39. Accordingly, such factual findings 

2 3 of the state court were not entitled to the "cloak" of the "presumption of correctness" under 

24 § 2254(e)(l). Id. at 1038. The Ninth Circuit further reasoned that an evidentiary hearing 

25 was required, where the habeas petitioner had not failed to develop the factual basis of his 

26 claim in state court under 28 U.S.C. § 2254(e)(2), and: (1) the petitioner has demonstrated 

27 his entitlement to an evidentiary hearing pursuant to Townsend v. Sain, 372 U.S. 293,313 
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1 (1963); and (2), the allegations, if true, would entitle him to relief. Id. at 1039 (citation 

2 omitted). Under Townsend, a federal court must conduct an evidentiary hearing when: (1) 

3 the state court's factual determinations are not fairly supported by the record as a whole; and 

4 (2) the fact-finding procedure used by the state court was not adequate to afford a full and 

5 fair hearing. Id. (citing Townsend, 372 U.S. at 313). Because the petitioner's allegation of 

6 judicial bias would, if proved, entitle him to federal habeas relief, the Ninth Circuit held that 

7 the district court had abused its discretion in denying the claim without conducting an 

8 evidentiary hearing. Id. (citing Stanley v. Schriro, 598 F.3d 612,617 (9th Cir. 2010)). 

9 To the extent that Respondent contends that some of these claims are procedurally 

10 barred, the Court notes that it maintains authority to resolve any claim on the merits rather 

11 than addressing whether it is procedurally barred. Lambrix v. Singletary~ 520 U.S. 518, 

1 2 524-25 (1997) (finding that a court can elect against deciding a procedural bar issue when 

13 a claim can be readily resolved on the merits). 

14 II. Ineffective Assistance Claims 

15 Petitioner seeks_ an evidentiary hearing in connection with his ineffective assistance 

16 of counsel claims in Claims G and L. (Br. at 25-83.) Specifically, in Claim G, Petitioner 

1 7 alleges that his counsel failed to adequately investigate and present a defense that an 

18 accidental/unintentional shooting occurred while Petitioner was acting in self-defense, and 

19 challenge the prosecution's theory of an intentional shot to the resident's back while he was 

20 fleeing (Br. at 25-50; AP at 59-73); and in Claim L, Petitioner alleges that his counsel failed 

21. to investigate and present evidence of Petitioner's mental state, given that he suffered from 

22 organic brain damage ("OBD") and other serious mental illnesses at the time of the offenses 

23 (Br. at 51-83; 109-30). 

24 The Sixth Amendment to the United States Constitution guarantees the effective 

2 s assistance of counsel. Strickland v. Washington, 466 U.S. 668, 686 (1984). Ineffective 

2 6 assistance of counsel claims are analyzed pursuant to the standard set forth in Strickland, 

2 7 which constitutes "clearly established Federal law, as determined by the Supreme Court of 
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1 the United States," for purposes of federal habeas review of an ineffective assistance claim. 
2 Bell v. Cone, 535 U.S. 685,698 (2002); Dows v. Wood, 211 F.3d 480,484 (9th Cir. 2000). 
3 To prevail on his ineffective assistance of counsel claims, Petitioner must demonstrate 
4 that: (1) his counsel's performance was deficient; and (2) the deficient performance 
5 prejudiced his defense. Strickland, 466 U.S. at 688-93. See also Yarborough v. Gentry, 540 
6 U.S. I (2003) (per curiam) (stating that the Sixth Amendment right "is denied when a 
7 defense attorney's performance falls below an objective standard of reasonableness and 
8 thereby prejudices the defense"). As both prongs of the Strickland test must be satisfied in 
9 order to establish a constitutional violation, a failure to satisfy either prong requires that a 

10 petitioner's ineffective assistance claim be denied. Strickland, 466 U.S. at 697 (finding no 
11 need to address deficiency of performance if lack of prejudice is obvious); Williams v. 
12 Calderon, 52 F.3d 1465, 1470 (9th Cir. 1995) (same); Siripongs v. Calderon, 133 F.3d 732, 
13 737 (9th Cir. 1998) (finding no need to address prejudice when petitioner cannot establish 
14 deficient performance). 

15 The first prong of the Strickland test -- deficient performance -- requires a showing 
16 that counsel's performance was "outside the wide range of professionally competent 
17 assistance." Strickland, 466 U.S. at 690. The relevant inquiry under Strickland is not what 
18 defense counsel could have done, but whether counsel's choices were reasonable. See 
19 Babbitt v. Calderon, 151 F.3d 1170, 1173 (9th Cir. 1998); see also Wiggins v. Smith, 539 
20 U.S. 5 IO, 511 (2003) (stating that the issue is "not whether counsel should have presented 
21 a mitigation case," but whether "the investigation supporting counsel's decision not to 
22 introduce mitigating evidence ... was itself reasonable"; emphasis in original). 
23 Due to the difficulties inherent in making the above-described evaluation, there is a 
24 strong presumption that counsel's conduct falls within the wide range of reasonable 
25 professional assistance. Strickland, 466 U.S. at 689; see also Bell, 535 U.S. at 702 (holding 
2 6 that a habeas court "must indulge" in this "strong presumption" because "it is all too easy 
21 to conclude that a particular act or.omission of counsel was unreasonable in the harsh light 
28 
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1 of hindsight"). Petitioner must "overcome the presumption that, under the circumstances, 
2 the challenged action might be considered sound trial strategy." Strickland, 466 U.S. at 689 
3 (internal quotation marks and citation omitted); see also Bell, 535 U.S. at 698 (finding that, 
4 even if an ineffective assistance claim is not subject to § 2254( d)( 1) deference, the petitioner 
s still must overcome the presumption that counsel's conduct might be considered sound trial 
6 strategy); Murtishaw v. Woodford, 255 F.3d 926,939 (9th Cir. 2001) ("The defendant bears 
7 the heavy burden of proving that counsel 's assistance was neither reasonable nor the result 
8 of sound trial strategy."). 

9 The second prong of the Strickland test -- prejudice -- requires a showing of a 
10 "reasonable probability that, but for counsel's unprofessional errors, the result of the 
11 proceeding would have been different." Strickland, 466 U.S. at 694. A reasonable 
12 probability is a probability "sufficient to undermine confidence in the outcome." Id.; see 
13 also Woodford v. Visciotti, 537 U.S. 19, 22 (2002). 

1 4 For a petitioner to succeed on an ineffective assistance of counsel claim in a § 2254 
15 proceeding, the "pivotal question is whether the state court's application of the Strickland 
16 standard was unreasonable[; t]his is different from asking whether defense counsel's 
17 performance fell below Strickland's standard." Richter, 131 S. Ct. at 785. Thus, the criteria 
10 created by Strickland, when applied in combination with theAEDPA, amount to a standard 
19 of double deference. Id.. at 788. 

20 The precise question posed by Claims G and L is whether counsel's investigation and 
21 presentation of evidence in connection with Petitioner's themy of self-defense and his 
22 mental state was constitutionally inadequate and, if so, whether Petitioner's defense was 
23 thereby prejudiced. In describing the standards counsel must undertake in conducting an 
24 adequate investigation, the Supreme Court has explained: 

25 

26 

27 

28 

... [Sltrategic choices made after thorough investigation of law and facts relevanf to plausible options are virtually unchallengeable;, and strategic choices made after less than complete investigation are reasonab1e precisely to 

18 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

the extent that reasonable P.rofessional judgments support the limitations on 
investigation. . . . Counsel has a duty to mal<e reasonable investigations or to 
make a reasonable decision that makes particular investigations unnecessary. 
II). any ineffectiveness case, a particu,lar decision npt to investigate mu.st be 
directly assessed for reasonableness m all of the ctrcumstances, applymg a 
heavy measure of deference to counsel's judgments. 

. . . [W]hen the facts that support a certain potential line of defense are 
generally known to counsel because of what the defendant has said the need 
for further investigation may be considerably diminished or eliminated entirely. 
And when a defendant has _given counsel reason to believe that pursuing 
certain investigations would 6e fruitless or even harmful, counsel's failure to 
pursue those investigations may not later be challenged as unreasonable. 

Strickland, 466 U.S. at 690-91. A court must consider the objective reasonableness of the 

decision in light of all the circumstances under the prevailing norms in assessing counse1 's 
1 0 

investigative choices. Wiggins, 539 U.S. at 521-23. 
11 

12 

13 

14 

1 5 

16 

1 7 

1 8 

19 

20 

21 

22 

23 

24 

A. Counsel's Failure to Investigate and Present Evidence of an Unintentional 

Shooting by Petitioner in Self-defense 

In Claim G, Petitioner alleges that his counsel provided ineffective assistance of 

counsel by failing to: (1) investigate and present evidence that an accidental and 

unintentional shooting occurred by Petitioner while acting in self-defense; and (2) challenge 

the prosecution's theory of an intentional shot to Stevenson's back while he was fleeing. 

(Br. at 26.) Specifically, Petitioner contends that, "[t]his case is really about an unarmed 

daytime home intruder who was discovered unexpectedly by one of the residents returning 

home - a young healthy man who grabbed his own rifle and proceeded to attack." (Id. at 

25.) According to Petitioner, a struggle ensued and Stevenson was fatally shot with one of 

the guns kept in his house. (Id. at 26.) 

Petitioner notes that both the theory offered by the prosecution and the defense had 

to account for the pathologist's testimony that the bullet entered Stevenson's back at a 45 

degree upward angle. (Id. at 27 .) Petitioner contends that trial counsel was deficient, in that 
25 

they failed to offer little evidence to prove their theory, aside from a life-sized dummy (also 
26 

27 
used by the prosecution) to demonstrate the possible relative positions of the victim and 

28 
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1 intruder. (Id. at 31.) However, in addition to the life-sized dummy, the prosecution used 

2 a laser beam to reconstruct the "string test," which allegedly followed the door-to-car 

3 trajectory. (Id. at 32.) The prosecution further argued that there was evidence of an 

4 "indentation" in the front yard created by Stevenson's knee as he fell and an area of "pulled 

5 up grass" next to it in the path of the door-to-car trajectory. (Id.) 

6 Specifically, Petitioner contends that counsel failed to investigate and present 

7 evidence refuting the prosecution's explanation for the 45 degree upward angle, which they 

a did not challenge or investigate. (Id. at 33.) If an appropriate investigation had been 

9 undertaken, Petitioner contends that counsel could have discovered: (1) evidence 

10 suggesting the high improbability that Stevenson was running across the yard bent at a 45 

11 degree angle, as maintained by the prosecution; (2) evidence indicating the unlikeliness 

12 that the "indentation" in the yard or the "pulled up grass" was caused by Stevenson fleeing; 

13 (3) the "indentation" was not underneath the door-to-car trajectory; and 4) the .22 single 

14 action Ruger revolver thought to have been the murder weapon could have fired a shot 

15 without the hammer being manually cocked if it were dropped onto the floor. (Id. at 34.) 

16 Petitioner further argues that counsel inadequately failed to use existing evidence (gunshot 

1 7 residue ( GSR) or Stevenson's clothing) to challenge the state's theory, or test key evidence, 

1a in order to show that Stevenson aggressively attacked the intruder and also struggled with 

19 the intruder over the revolver when it fired or fired his own rifle during the struggle. (Id.) 

20 In his post-conviction proceedings, Petitioner presented the declaration ofDevinder 

21 Grewel, an expert in gun handling, in support of Petitioner's assertion that the Ruger 

22 handgun had to be manually cocked before it could fire. In his declaration, Grewe} states 

2 3 that the Ruger could have fired, "assuming the gun was not retrofitted with a safety interlock 

24 on the firing pin," even if the gun had not been cocked, "if the weapon were dropped on the 

25 floor or knocked into a wall or even ifit hit someone's head." (Ex. 2, Grewel Deel., ,r 34.) 

• 26 In order to refute the prosecution's assertion that the victim was shot while fleeing from his 

2 7 home, Petitioner presented evidence suggesting that it would be implausible for an untrained 

28 
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1 person to flee danger in a bent position. (Id., 16; Ex. 1, Toby Gloekler Deel., ,r,r 15, 17.) 

2 Petitioner further points to the evidence of low levels of GSR found of the victim's hands 

3 that counsel should have used to support the defense argument that the victim was shot after 

4 aggressively attacking the intruder and struggling with him. (Ex 1, Gloeker Deel., ,r 22 

5 (stating that GSR on the victim's hands suggests that the victim's hands were in the vicinity 

6 of a .22 pistol when it was discharged).) 

7 In addition, in order to refute the evidence elicited from Detective Jensen using a 

a string to depict the possible trajectory of the bullet and his testimony suggesting that 

9 Stevenson's fall caused a disturbance of the grass and nearby indentation, Petitioner 

1 o presented evidence in his post-conviction proceedings indicating that: (1) it was highly 

11 improbable that the indentation on the lawn was created by Stevenson falling due to the lack 

12 of force from the fall and the victim's clothing; (2) it was improbable that the victim had 

13 pulled up the grass with a hand after his knee impacted the ground; and (3) the indentation 

14 and pulled up grass were two to three feet away from the prosecution's door-to-car trajectory 

15 path. (Ex. 2, Grewel Deel., ,r,r 23-27 (finding that the indentation in the grass could not have 

16 been caused by the victim's knee falling on it), ,r,r 28-33 (finding that a person would not 

17 naturally put a hand on the ground by his knee in order to get up); Ex. 1, Gloeckler Deel., 

1s ,r,r 18-20 (stating that neither the victim's pants nor shoes support the idea that his knee 

19 made the indentation); Ex. 7 (Grewel's Diagram indicating that the indentation was two to 

2 o three feet away from the screen door to car trajectory); Ex 8, Randy Peterson Deel., ,r 2 

21 (stating that the stains on the victim's pants were consistent with stains he would have 

22 received during the course of the heating and air conditioning installation assignment 

23 Peterson had given the victim on the day of his death), ,r 4 (stating that Tony had guns, was 

24 quick, and would not back down if cornered).) 

25 In rejecting Petitioner's challenge to the prosecution's theory that Stevenson was shot 

26 while fleeing from Petitioner on direct appeal, the last reasoned state court decision this 

21 issue, the California Supreme Court stated: 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Respondent contends the victim was shot in the back while fleeing from 
defendant, who was in the act of burglarizing the victim's home. [Petitioner] 
contends that there is no credible evidence of where the victim was when he 
was shot. [Petitionerl points to testimony by the prosecution's pathologist that 
he could not state "tlie exact position tlie gun was in when the &un was fired 
or the exact position the deceased was in wllen the gun was fired. ' [Petitioner] 
seems to suggest that the victim may have been sfiot inside the house rather 
than outside on the lawn and that if lie was shot inside, that fact would support 
the theory of a struggle with [Petitioner], which might negate specific intent. 
The evidence at least equally; however, also supports the mference sought by 
the prosecution. r Petitioner s] contention is also beside the point. The 
evidence showed tbe victim as shot in the back from a distance of at least two 
feet. This plainly supports an inference that he was shot while fleeing. 

Respondent contends the fatal shot pierced the victim's heart. To be 
sure the precise location of the internal wound does not by itself necessarily 
establish that [Petitioner] aimed for the victim's heart or that he intended to 
kill, but this evidence does at least permit that inference. That_is_sufficient. 
Moreover, tlie far more _persuasive fact is that the victim was shot in the back 
in the area of the heart. Evidence the bullet pierced the heart added little to the 
prosecution's case. 

12 Beeler, 9 Cal. 4th at 985-86. 

13 In addition, in connection with the bullet and trajectory evidence and the lawn 

1 4 disturbance, the California Supreme Court found that: 

15 

1 6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Although the evidence does not mandate the inferences on which 
res_pondent relies, it does permit those inferences. The fact there was onlY. one 
bullet hole in the screen door does not necessarily refute the inference that both 
shots were fired from inside the house. One of the shots could have been fired 
while the door was open or while the shooter was perhaps standing in the 
doorway. Trajectory, lesting showed that "It was consistent for someone to 
have fired a weapon inside fhe residence, have a clear line of fire and hit the 
car out in front of the residence." This clearly permits the inference that at 
least one shot was fired from inside the residence. Moreover, in connection 
with that same test, police found in the front lawn an indentation directly 
underneath the string used to measure the trajectoa, "A rounded portion 
where it appeared something had fallen down, possil:5ly a knee, right mto the 
lawn underneath the string. And then right next to the indentation, fhe rounded 
gortion, there was a disturbance where the grass had actually been pulled up." 
The lawn indentation permitted the inference the victim was shot and fell in the 
line of trajectory from the house to the car. This in turn, would support the 
inference that both shots were fired from the same f ocation, i.e., from mside the 
house. Moreover, the bullet retrieved from the victim's bodY. could have been 
fired from the revolver, and the bullet from the car was the same type of 
projectile as the bullet retrieved from the victim's body. The foregoing 
eviclence taken as a whole clearly permits the inferences that two shots were 
fired from the revolver and that they were both fired from inside the house. 
Most important, the dispute over fiow many shots were fired from which 
weapon and from what location is largely beside the point. At a bare 
mimmum, the record supports inferences that defendant fired two shots, one 
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1 of which struck the victim in the back. 

2 Id.. at 985. 

3 Here, Petitioner cannot allege a colorable claim that his counsel was deficient in 
4 failing to make the above additional arguments that an unintentional shooting occurred 
s while Petitioner was acting in self-defense. At trial, counsel argued at length to the jury that 
6 Stevenson was shot during a struggle that occurred after the victim returned home to find 
7 an unarmed intruder. (R.T. at 2468-71 (arguing that Stevenson was shot accidentally during 
a a struggle based facts showing that: the rifle was already loaded and left in the hall in line 
9 with the bullet hole door and car; there were fibers on Stevensons's 

1 0 hands ftom an unknown origin; and the angle of the bullet suggests that the shooter could 
11 have been on the ground.) Counsel further argued that Jackley and Petitioner committed the 
12 burglary together, and Jackley, not Petitioner, was the shooter. (R.T. at 2477-2506 (arguing 
13 that the neighbors identified two different intruders; Petitioner's actions suggested that he 
14 was not present when the shooting occurred; the prosecution inexplicably failed to call 
1s Jackley as a witness; and Jackley had previously participated in similar crimes with a partner 
16 where Jackley knew the victims and then attempted to blame his partner.) 
17 Nevertheless, the prosecution put forth damning evidence against Petitioner, 
1a including: Petitioner's finger print that was found in a bedroom in the Stevenson home; 
19 testimony provided by Stevenson'~ neighbor Floyd Raney, identifying Petitioner as being 
2 o in the neighborhood near the time of the murder; items taken during the burglary that were 
21 found in Petitioner's locker; Jackley's testimony that Petitioner confessed to him that he 
22 shot Stevenson while Stevenson was running away from his home; and testimony from two 
23 other co-workers, Jim Anderson and John Lorenzi, that Petitioner asked them whether they 
24 would shoot the owner of a home if they were burglarizing the home and the owner came 
2s home during the burglary. (See R.T. at 2431-32, 2445, 2452-53.) Given the evidence 
26 presented at trial, counsel's arguments to the jury constituted a valid, strategic way to 
27 interpret the evidence in Petitioner's favor. 

28 
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1 Moreover, for the reasons stated by the California Supreme Court, the evidence 

2 plainly supported the inference that Stevenson was shot in the back in the area of the heart 

3 while he was fleeing from his home. This evidence sufficed to support the jury's conclusion 

4 that Petitioner shot Stevenson while he was fleeing, and intended to kill him. In addition, 

5 the California Supreme Court reasonably concluded that, regardless ofhow many shots were 

6 fired from which weapon and from what location, the evidence supported an inference that 

7 two shots were fired from the revolver and that they were both fired from inside the house. 

8 Petitioner's argument that counsel was deficient in not advancing any additional arguments 

9 regarding the firing of the gun is unavailing. The evidence Petitioner submitted from the 

10 experts is speculative, at best, as to whether the gun could have been fired without being 

11 cocked. It could be, as Respondent suggests, that counsel made a strategic decision not to 

12 challenge the evidence regarding the firing of the Ruger handgun, the likely murder weapon 

13 which had not been recovered, as it could have emphasized to the jury that the weapon 

14 probably had been stolen by Petitioner. Jennings v. Woodford, 290 F.3d 1006, 1014 (9th 

15 Cir. 2002) (finding that counsel have considerable latitude to make strategic decisions). In 

16 addition, eliciting further evidence to suggest that Stevenson aggressively attacked 

1 7 Petitioner as the intruder could have back-fired, as the jury could have viewed it as assailing 

18 the victim.6 Brown, 530 F.3d at 1036 (finding that counsel's failure not to cross-examine 

19 an expert where such a cross-examination might have backfired was not deficient 

20 performance). 

21 Furthermore, Petitioner's allegations that his counsel was deficient for failing to elicit 

2 2 any expert evidence ofbiomechanics regarding Stevenson's body position are without merit. 

23 As Petitioner concedes, counsel did present evidence at trial to show that the victim could 

2 4 have been shot during a struggle while the shooter was on the ground. (Br. at 31, Ex. 12-J; 

25 
6 Because Petitioner cannot allege deficient perfonnance based on his counsel's failure to 2 6 adequately investi~ate and present a self-defense theory, it is unnecessary to address Respondent's additional 

2 7 arguments that this defense was not available to him under the circumstances of this case pursuant to 
California law. (See Opp. at 39.) 
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1 R.T. at 2471.) Neither one of Petitioner's post-conviction experts put forth testimony 

2 proving that the victim held his body in a specific position as he ran or that he was in a 

3 specific position when he was shot. The evidence at trial more than supported the finding 

4 that Stevenson did in fact run at an angle (whether it was an angle of 45 degrees or 49 

5 degrees). Stevenson could have been in this position unconsciously or in a conscious effort 

6 to avoid being shot, or could have been stumbling or falling while running across the lawn. 

7 The additional expert evidence Petitioner proffered in his post-conviction proceedings 

8 would have added little, if anything, to this determination. See also, e.g., Wong v. 

9 Belmontes, 558 U.S. 15, 22 (2009) (reasoning that counsel is not ineffective for failing to 

10 present cumulative evidence). 

11 Thus, Petitioner has not overcome the "doubly deferential" standard required under 

12 Strickland and§ 2254( d) to show that the California Supreme Court's rejection of this claim 

1 3 was objectively unreasonable. 

14 

15 

16 

B. Counsel's Failure to Investigate and Present Evidence of Petitioner's 

Mental Health Defects 

In Claim L, Petitioner alleges that his counsel was ineffective because they failed to 

1 7 adequately challenge the intent to kill evidence with evidence pertaining to Petitioner's 

18 mental state. (Br. at 157-92; AP at 109-29.) Specifically, Petitioner contends that, although 

19 counsel were alerted to the likelihood that Petitioner suffered from organic brain damage 

20 (OBD) and other serious mental illnesses, they failed to consult with medical experts in 

21 order to adequately investigate the OBD and other mental illnesses. (Br. at 157-59.) Such 

22 evidence could have shown that Petitioner lacked the capacity to form the requisite intent. 

23 (Id.) 

24 At trial, after presenting expert testimony regarding Petitioner's mental state, 

25 Petitioner's counsel requested a continuance for an expert to further evaluate the findings 

26 rendered by his various mental health experts because there was "something terribly wrong 

27 with [Petitioner's] brain" that could be relevant in the guilt and special circumstance 
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1 determination. (R.T. at 3300.) The trial court denied the request, explaining that the 

2 evidence from medical professionals indicated that Petitioner was functioning "in the 

3 normal range of intelligence" during the trial, and "we were all privy to the facts of his 

4 conduct and how he was functioning at the time surrounding the event." (R.T. at 3303.) 

s The trial court further stated that there was no mental health expert who could further 

6 illuminate the issue, and recognized that counsel had not been dilatory or incompetent in 

7 pursuing such information. (R.T. at 3305.) 

8 In connection with these allegations, Petitioner's counsel explored and presented 

9 significant expert and other evidence. (Ex. 21 (May 27, 1993 Stephen Wells, J.D., Ph.D. 

10 Deel., stating that he told Tom Gleim, a private investigator for the defense, that Petitioner 

11 had reported auditory and visual hallucinations to him in October 1986, and recommended 

12 in January 1987 that Petitioner undergo a "highly sophisticated mental health evaluation to 

13 alleviate his distress."); Ex. 22 (May 21 , 1993 Gleim Deel., stating that Petitioner had told 

14 him in 1987 that he would "wake up" during a burglary and he had no recollection of the 

1s woman who had charged him with rape); Ex. 23 (May 25, 1993 Lenore Walker, Ed. D. 

16 Deel., stating that, prior to the guilt phase, she recommended Petitioner to be evaluated for 

17 neurological damage, given his reports of black-outs and background of severe abuse); Ex. 

18 35 (June 1, 1993 Arnold Starr, M.D. De~l., stating that, based on his neurological 

19 examination of Petitioner, he diagnosed him with mental retardation with schizophrenia and 

2 o recommended counsel to obtain an MRI and PET scan in order to discover any structural 

21 defect in Petitioner's brain); Ex. 36 (June l , 1993 Monte Buchsbaum, M.D. Deel., stating 

22 that, on February 15, 1989, he performed an EEG and PET scan on Petitioner; the results 

2 3 were abnormal and indicated that Petitioner suffered from brain damage or dysfunction and 

2 4 were consistent with head injury, schizophrenia, mental retardation, diminished capacity and 

2 s poor judgment; and he did not testify, as counsel had informed him that "the judge did not 

26 care about medical evidence"; Ex. 37 (April 24, 1993 John Mazziotta, M.D., Ph.D. Deel., 

2 7 stating that counsel had called in order to obtain an opinion as to Petitioner the next day, 
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1 which was insufficient time for Dr. Mazziotta to render an opinion; he did not recall 

2 reviewing any documentation; and he would not have rendered an opinion as to whether 

3 Petitioner; s brain damage affected his planning,judgment or ability to control his conduct.) 

4 However, evidence obtained from experts well after the trial suggests that Petitioner 

5 suffers from some form of brain damage and indicate more severe diagnoses. (Ex. 38 (June 

6 11, 1993 Jonathan Pincus, M.D., Deel., stating that he "is convinced that [Petitioner] has 

7 brain damage," and that "[b ]rain damage can reduce the inhibiting controls that are normally 

8 utilized to dampen anti-social impulses"; Petitioner experienced "blank episodes" which 

9 could be "disassociative episodes or seizures"; an EEG should be performed in order to 

1 o make a diagnosis of epilepsy; and the records of Petitioner's son suggest that Petitioner may 

11 suffer from a seizure disorder and further support the need for an EEG); June 25, 1993 

12 Stephen Marmer, M.D., Ph.D. Deel., stating that Petitioner suffers from multiple personality 

13 disorder; "[Petitioner's] host personality does not have control over the conduct of his 

14 alternate personalities and generally suffers from a blackout while alternate personalities are 

15 present"; and at the time of Stevenson's death, "it is highly probably [sic] that [Petitioner's] 

16 host personality was not available and was not co-conscious.").) 

1 7 In rejecting these allegations on direct review, the last reasoned state court decision 

18 addressing this claim, the California Supreme Court held: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[Petitioner] contends the record " ... is replete with references 
demonstrating that counsel had sufficient indications of brain damage to 
warrant an investigation [ of his neurological health] at least by the time of 
[Petitioner's]~enalty phase trial." [Petitionerl points to the testimony: of two 
o( [~etiti9ner,.s l penalty phase witnesses that lie claims should have triggered 
this mqmry. We are not persuaded. 

Dr. Lenore Walker, a forensic psychologist testified [Petitionerl 
suffered from disassociation i.e. events of memol)'. loss or unawareness of 
what he was doing. Dr. Stephen Wells, another psychologist,, also testified" . 
. . there appears to be a very much an element of what is called dissociation 
[sic] invo1ving memory consciousness a person is - _person's awareness of 
what µe is ~ong." The p~ychqlogi_sts did not testify tfiat they susp~ted any 
organic bram damage. Nothmg m the record supports a conclus10n that 
evidence of memory7oss and disassociation shouldliave alerted counsel to a 
need for neurological testing for organic brain damage. Nor did [Petitioner's] 
own psychologists testify tfiat sucli testing was needed. 
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1 

2 

3 

4 

5 

6 

7 

Dr. Walker also testified that, when [Petitioner] was a child he was 
sub_iected to terrible physica_k emotional, and sexual abuse by his steQmother. 
A ~nildhpod n,eighbo~ testined likewise~ recounting among 9ther thi11gs an 
mc1dent m wh1cli [Pett honer] was pushed down a flight of slatrs. fPet1t1oner] 
points to his long liistory of mental bealth problems' and contends lhis history 
should have triggered some investigation into a possible neurological link to 
those problems. Again, nothing in the record supports the conclusion that 
[Petitioner's] terrible childhood and prior diagnoses supported an inference of 
organic brain damage that would warrant neurologicaf festimony. 

In short, the record does not support [Petitioner's] contention that the 
evidence at trial should have caused his counsel to seek neurological testing. 

a 9 Cal. 4th at 1007. Petitioner's allegations were denied on the merits on habeas review, as 

9 well. 

10 In addressing whether counsel inadequately failed to investigate and discover 

11 significant mitigating evidence pertaining to the petitioner's brain function in Rompilla v. 

12 Beard, 545 U.S. 374, 379-80 (2005), the Supreme Court found that it was insufficient for 

13 counsel to simply rely on the statements of the petitioner and his family that there was no 

14 mitigating evidence. In Rompilla, counsel's failure to investigate the petitioner's prior 

1s conviction file for rape and assault fell below the level of reasonable performance, given 

16 that counsel knew that the prosecution intended to prove that the petitioner had a history of 

1 7 violent felony convictions. Id. at 383-84. Moreover, the file that counsel failed to 

18 adequately review contained evidence suggesting that the petitioner suffered from 

19 schizophrenia and other disorders that left him with severe cognitive deficits, as well as 

20 evidence of a highly abusive home life. Id. at 390-91. The Supreme Court held that 

21 counsel's actions constituted ineffective assistance, because the jury might have reached 

2 2 a different conclusion had counsel presented this evidence, rather than the "few naked pleas 

23 for mercy" that the jury heard. Id. at 393. 

24 More recently, the Supreme Court in Pinholster addressed ineffective assistance 

2 s claims based on the failure to investigate mental health mitigation evidence in a capital case. 

26 131 S. Ct. at 1391. There, the petitioner's counsel conceded before the penalty phase began 

27 that he had not prepared "to offer anything by way of mitigation." Id. at 1395. At the 
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1 penalty phase, the prosecution presented evidence from eight witnesses who testified about 

2 thepetitioner'shistoryofthreateningandviolentbehavior. ML at 1396. Thedefensecalled 

3 on]y one witness, the petitioner's mother, who testified about the petitioner's troubled 

4 childhood and adolescent years and described the petitioner as a "perfect gentleman." Id. 

s At the request of the defense prior to the penalty phase, Dr. John Stalberg examined the 

6 petitioner and diagnosed him with "antisocial personality disorder," and found that the 

7 petitioner "was not under the influence of extreme mental or emotional disturbance" at the 

8 time of the murders. Id. 

9 The California Supreme Court eventually denied Pinholster's ineffective assistance 

10 claim on the merits in a state habeas petition that was supported with school, medical, and 

11 legal records, and declarations showing that the petitioner suffered from bipolar mood 

12 disorder and seizure disorders. Id. On federal habeas review, the district court granted 

13 relief after an evidentiary hearing in which the petitioner elicited additional mitigating 

1 4 evidence, including evidence from two new medical experts who found that the petitioner 

1s suffered from partial epilepsy and brain injury. Id. at 1397. The Ninth Circuit ultimately 

16 affirmed that decision in an en bane decision, holding that the district court could consider 

17 new evidence in determining whether the California Supreme Court's decision was 

1 8 "contrary to, or involved an unreasonable application of, clear1y established Federal law" 

19 under§ 2254(d)(l). Id. at 7. The Supreme Court ultimately held that Pinholster failed to 

2 o show that the California Supreme Court unreasonably applied federal law in deciding that 

21 his trial court's performance was not deficient. Id. at 1403. The Supreme Court reasoned 

22 that counsel could have had a strategic reason for presenting the testimony of his mother, 

23 based on the "family sympathy" defense in order to create sympathy, not for the petitioner, 

24 but for his mother. Id. at 1404-05. The Supreme Court further explained that this decision 

2 s was reasonable, because counsel was challenged at the penalty phase with an unsympathetic 

26 client who seemed to "glorify" his "hundreds of robberies," which limited their feasible 

2 7 mitigation strategies. Id. at 1405. It further noted that Dr. Stal berg, the defense trial expert, 
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1 was aware of the petitioner's hyperactivity as a youngster and his hospitalization at age 14 

2 for alleged epileptic disorder, among other things, and nevertheless informed counsel that 

3 the petitioner did not suffer from brain damage and did not have an impaired ability to 

4 appreciate the criminality of his conduct. Id,_ Thus, the judgment of the Ninth Circuit was 

s reversed. Id. at 1411 . 

6 Here, Petitioner cannot show that the California Supreme Court unreasonably denied 

7 this claim. The evidence Petitioner presented suggested that counsel was diligent in having 

8 Petitioner evaluated for possible brain damage. Dr. Starr performed a neurological exam 

9 on Petitioner, and recommended that counsel obtain a PET scan. 7 (Ex. 3 5.) Dr. Buchsbaum 

10 stated that, at the request of counsel, he conducted an EEG and PET on Petitioner on 

11 February 15, 1989, and thereafter discussed the results with counsel. (Ex. 36.) Although 

12 Dr. Buchsbaum found Petitioner suffered from brain damage or dysfunction that was 

13 "consistent with" head injury, schizophrenia, mentaJ-retardation, diminished capacity and 

14 poor judgment, Dr. Buchsbaum's declaration does not provide a definitive diagnosis or 

1s indicate that Petitioner lacked the intent to commit the crimes with which he was charged. 

16 In addition, the evidence indicates that counsel was aware of Petitioner's reported 

17 black-outs and memory lapses, and thoroughly investigated them. Based on Petitioner's 

18 reports to Gleim and Dr. Wells, Dr. Walker was retained and provided testimony at trial that 

19 Petitioner had no memory or an imperfect memory of his various crimes, which resulted 

2 o from his emotional response of disassociation. Prior to trial, Petitioner was examined by Dr. 

21 Walker and Dr. Kopit. (C.T. at 438.) Based on Dr. Walker's concern that Petitioner's 

2 2 severe abuse might have caused brain damage, she suggested that Petitioner's counsel retain 

23 a neurologist and neuropsychologist to evaluate Petitioner's neurological condition. (Ex. 

24 
7 To the extent that Dr. Starr found that Petitioner was mentally retarded with symptoms of 2 5 schizophrenia, his conclusion appears to be based on entirely upon the history provided by Petitioner, whose 

account of his memory and other mental problems is at odds with other evidence in the record, including 2 6 the trial testimony of his coworkers, that was credited by the jury in favor of other evidence suggesting that 
2 7 Petitioner had ''blacked-out" during the murder. See infra pp. 29-31. Moreover, given that Dr. Starr 

ultimately suggested further testing, his diagnosis did not appear to be conclusive. 
28 
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1 23.) In fact, counsel diligently sought neurological evaluations from Dr. Mazziotta, Dr. 
2 Starr, and Dr. Buchsbaum. (Exs. 35, 36, 37.) 
3 At trial, Dr. Walker testified that Petitioner's "mind is not working right," and "his 
4 cognitive skills are being interfered with by the emotional problems so he has learning 
5 problems." (R. T. at 2998.) She further testified that Petitioner suffered from disassociation, 
6 and had no memory of the rape of Ms. Doyle,8 and was "very confused about [the Stevenson 
7 incident] and remembers parts of it, but parts ofit he has no memory at all." (R.T. 2999.) 
8 Dr. Walker explained that Petitioner had a history of memory lapses due to his abuse and 
9 molestation. (R.T. at 2999-3000.) Dr. Walker explained that the abuse had a "profound 

10 effect" on Petitioner's abilities to learn and relate to other people, and led to his compulsive 
11 stealing. (R.T. at 3015.) Dr. Walker testified that Petitioner had been diagnosed with a 
12 various disorders, including schizophrenia, and "the most consistent thing I can say, that 
13 most of the time he is very confused about what does and doesn't happen." (R.T. at 3017.) 
14 In addition, Dr. Walker testified that Petitioner had told her that "he would often wake up 
15 in a middle of a burglary and not know how he got there or not know what he was doing 
1 6 there." (R.T. at 3073.) 

17 Thus, through the testimony elicited from Dr. Walker, counsel attempted to account 
18 for Petitioner's behavior by explaining that it resulted from an episode of disassociation and 
19 black-out, of which Petitioner had an imperfect memory. Moreover, the declarations of Dr. 
20 Walker, Dr. Starr, and Dr. Buchsbaum support the California Supreme Court's conclusion 
21 that counsel acted diligently and competently in seeking to obtain a neurological evaluation 
22 in order to investigate a theory of definitive brain damage, as the trial court also concluded. 
2 3 However, despite counsel's efforts, the trial court found that there was not sufficient support 
24 for that theo1y in order to justify funding for further investigation by a neurologist. (R.T. 
25 at 3305.) Consequently? this case is distinguishable from Rompilla, where counsel did 
26 

27 
8 The prosecution presented evidence regarding Petitioner's prior rape and robbery of Ms. 

Doyle to show aggravating circumstances at the penalty phase. 
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1 nothing whatsoever to discover and present to the jury evidence of Petitioner's abusive 

2 background and cognitive deficits. 

3 Furthermore, in contrast to the testimony provided by Dr. Walker, the prosecution 

4 presented significant compelling evidence demonstrating that Petitioner was aware of his 

s surroundings and in control during the Stevenson burglary and murder, as well as the Doyle 

6 rape. (R.T. at 2029-35 (testimony by Lorenzi that Petitioner had asked him hypothetically 

7 whether he would shoot the homeowner if the homeowner caught him in the act of 

8 burglary); R.T. at 2043 (similarly testimony by Anderson); R.T. at 1906 (testimony that a 

9 camera stolen from Stevenson's residence was found in Petitioner's work locker); R.T. at 

10 2042 (Anderson's testimony that Petitioner had Stevenson's watch in his locker that 

1 1 Petitioner tried to sell Anderson for $500); R.T. at 2299-302 (Jackley's testimony that he 

12 found the stolen camera in Petitioner's locker); and R.T. at 2669-70 (Anderson's testimony 

13 that Petitioner had bragged to him about robbing a nice-looking woman by taking her purse 

14 and wedding ring, then raping her.) 

15 Moreover, the fact that Dr. Pincus and Dr. Marmer concluded that Petitioner's 

16 neurological impairments were more severe does not invalidate the conclusions reached by 

1 7 another neurologist, Dr. Buchsbaum, who evaluated Petitioner at the time of his trial and 

18 found no dysfunction precluding Petitioner from forming the requisite intent to commit his 

19 crimes or causing him to be unaware of his actions. See also, e.g., Davis v. Singletary, 119 

20 F.3d 1471, 1475 (11th Cir. 1997) (finding that the "mere fact a defendant can find, years 

21 after the fact, a mental health expert who will testify favorably for him does not demonstrate 

22 that trial counsel was ineffective for failing to produce that expert at trial."). Like Dr. 

23 Buchsbaum, Dr. Pincus did not conclude that Petitioner's brain damage caused him to be 

24 unaware of his actions or precluded him from forming the requisite intent. In addition, Dr. 

2 5 Manner's conclusion that Petitioner lacked knowledge of the actions of his alternate 

26 personality, who was "in control" during the Stevenson incident, are contradicted by the 

2 7 evidence presented at trial demonstrating Petitioner's full awareness of the incident that the 
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1 jury apparently credited in favor of other expert evidence suggesting that Petitioner had no 

2 memory of it.9 Landrigan, 550 U.S. at 474 (holding that no evidentiary hearing is required 

3 where the petitioner's factual assertions are rebutted by the record). Indeed, the declarations 

4 of Dr. Marrner or Dr. Pincus only state that they reviewed medical and psychiatric records, 

5 and it does not appear that either Dr. Marmer or Dr. Pincus reviewed the trial record in 

6 rendering their findings. (See Exs. 38, 39.) 

7 Thus, just as counsel 's decision not to further investigate and present evidence of the 

8 petitioner's mental illnesses did not constitute ineffective assistance in Pinholster in view 

9 of conflicts in that evidence and the unsympathetic portrait presented by the petitioner, 

1 o counsel's decision here not to further investigate and present evidence regarding Petitioner's 

11 brain damage and mental illnesses was not deficient given the conflicts in the evidence 

12 regarding Petitioner's memory of the events of the Stevenson murder. In fact, the record 

13 plainly shows that counsel advanced the best arguments that he could in order to convince 

14. the trial judge to obtain further neurological testing, which the trial judge denied, expressly 

15 noting counsel's diligence and competence in obtaining evidence regarding Petitioner's 

16 mental disorders and deficienc_ies. (R.T. at 3305.) Moreover, any additional expert 

17 testimony suggesting that Petitioner was unaware, for whatever reason, of the events of the 

18 murder likely would have been rejected by the jury, as the jury evidently rejected that 

19 explanation provided by Dr. Walker in view of the other strong evidence to the contrary. 10 

20 Belmontes, 558 U.S. at 22 (holding that counsel cannot be found ineffective for failing to 

21 present cumulative evidence). Consequently, this Court is not satisfied that any appellate 

22 
9 No evidentiary hearing is necessary to explore Dr. Pincus's suggestion that Petitioner may 2 3 suffer from epilepsy, which also could account for his actions (Ex. 38). It strains credulity to believe that 

2 4 Petitioner -- during the course of_an epileptic seizure -- s~ggled with Stevenson, picked up a gun, and shot 
Stevenson through the heart while Stevenson was runmng away .. See. e.g., Nunes, 350 F.3d at 1053-54 

25 (finding that a state court can dispense with a hearing in instances where the allegations are without 
credibility or merit). • 

26 1 0 Because the evidence upon which Petitioner relies would not have added to the evidence 
2 7 presented at trial, it is unnecessary to address Respondent's assertion that such evidence would have been 

madmissible under California Penal Code§§ 28 and 29. (Opp. at 62.) 
28 
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1 court to whom these allegations were presented "would be unreasonable in holding that the 

2 state court's fact-finding process was adequate." Hurles, 706 F.3d at 1030. 

3 Accordingly, the.California Supreme Court did not unreasonably apply the law or 

4 unreasonably determine the facts under § 2254( d). 

5 C. Counsel's Failure to Perform Competently due to Being Overworked 

6 Petitioner next contends in Claim G that his counsel failed to devote sufficient time 

7 to his case because they were carrying "overloaded schedules." (Br. at 53-55; AP at 70.) 

8 In support of this claim, Petitioner lists the cases handled by his trial counsel, John Barnett 

9 and Otha Standifer, during the time that they were preparing for and trying Petitioner's case. 

10 (Id.) 

11 However, Petitioner failed to provide any evidence, such as a declaration from either 

12 counsel, demonstrating that counsel's caseload prevented either of them from devoting the 

1 3 time necessary to prepare and try Petitioner's case. See, e.g., Gentry v. Sinclair, 705 F.3d 

14 884, 900 (9th Cir . .) (rejecting allegations of deficiency for not investigating the petitioner's 

15 psychological condition where the petitioner did not present supporting declarations from 

16 his counsel affirmatively showing that they failed to investigate this evidence), cert. denied, 

17 _U.S. _ , 82 U.S.L.W. 3181 (Oct. 7, 2013). Consequently, Petitioner cannot show that 

18 the California Supreme Court unreasonably applied the law or determined the facts in 

19 violation of§ 2254(d) in denying these allegations. 

20 

21 

22 

D. The California Supreme Court's Application of the Wrong Prejudice 

Standard 

Finally, Petitioner argues that the California Supreme Court erred in resolving his 

23 ineffective assistance claims, because it applied an incorrect constitutional standard for 

24 assessing prejudice. (Br. at 73-75.) Specifically, Petitioner claims that the state court erred 

25 by applying Lockhart v. Fretwell, 506 U.S. 364 (1993), in the same manner later found to 

26 be unconstitutional in Williams v. Taylor, 529 U.S. 362 (2000). (Br. at 73-75.) 

27 

28 

In Williams, the Supreme Court reasoned that, although the Strickland test provides 
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1 adequate guidance for resolving nearly all ineffective assistance claims, "there are some 

2 situations in which the overriding focus on fundamental fairness may affect the analysis." 

3 529 U.S. at 391. For instance, in Fretwell, "we concluded that, giving the overriding interest 

4 in fundamental fairness, the likelihood of a different outcome attributable to an incorrect 

s interpretation of the law should be regarded as a potential 'windfall' to the defendant rather 

6 than the legitimate 'prejudice' contemplated by our opinion in Strickland." Williams, 529 

7 U.S. at 392. In Fretwell, the death sentence the state had imposed on the defendant had been 

a based on an aggravating circumstance (i.&.., murder for pecuniary gain) that duplicated an 

9 element of the underlying felony (i.e., murder in the course of a robbery). Id. Shortly before 

10 the trial, the circuit had held that such "double counting was impermissible, but Fretwell's 

11 lawyer failed to object to the use of the-pecuniary gain aggravator. Id. However, the 

12 authority holding that "double counting" was impermissible was overruled after Fretwell's 

13 trial. Id. Consequently, even though a trial judge probably would have sustained an 

14 objection to the double counting, it had later became apparent that the state had a right to 

1s re!y on the disputed aggravating evidence. Id. Accordingly, because the ineffectiveness of 

16 Fretwell' s counsel had not deprived him of any substantive or procedural right, the Supreme 

1 7 Court found that Fretwell could not satisfy the "prejudice" prong of the Strickland test. Id. 

1a at 392-93. 

1 9 The Supreme Court in Williams explained that the Virginia Supreme Cou1t erred in 

2 o holding that Fretwell supplanted the rule for determining prejudice set forth in Strickland. 

21 529 U.S. at 391. In Fretwell, it was undisputed that the petitioner had a constitutionally-

2 2 protected right to provide the jury mitigating evidence that his trial counsel deficiently failed 

23 to offer or discover. Id. at 393. However, the Virginia Supreme Court erred by requiring 

24 a separate inquiry into fundamental fairness, based on its flawed reading of Fretwell, even 

2 s though the petitioner had been able to show his lawyer was ineffective and his 

2 6 ineffectiveness probably affected the outcome of the proceeding. The Supreme Court 

2 7 explained that the state supreme court unreasonably applied clearly established federal law 
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1 in its denial of the ineffective assistance claim, because its decision "turned on its erroneous 

2 view that a 'mere' difference in outcome is not sufficient to establish constitutionally 

3 ineffective assistance of counsel." Id. at 397 (citations omitted). In addition, the state · 

4 supreme court's prejudice determination unreasonably failed to evaluate the totality of 

5 available mitigation evidence, and incorrectly viewed the determination of the trial judge, 

6 who found prejudice, as resting on "the notion that a single item of omitted evidence, not 

7 matter how trivial, would require a hearing."_ Id. at 397-98. 

8 Thus, under Williams, determining prejudice by looking at the outcome in the absence 

9 of counsel's deficiencies is usually consistent with reviewing the fundamental fairness of 

10 the trial, except in the few situations where prejudice may be presumed or where, as in 

11 Fretwell, counsel's deficiency would operate as a "windfall" to a petitioner. Moreover, a 

12 state court's use of a prejudice standard, that includes reviewing whether counsel's deficient 

13 performance rendered the proceeding itself unfair and the result of the proceeding 

14 "unreliable," is not necessarily an unconstitutional prejudice formulation under Williams. 

15 Indeed, this formulation derives from Strickland, where, in finding that "the defendant must 

16 show that the deficient performance prejudiced the defense," the Supreme Court further 

1 7 explained that "[t]his requires showing that counsel's errors were so serious was to deprive 

18 the defendant of a fair trial, a trial whose result is unreliable." 466 U.S. at 487. In addition, 

19 the Supreme Court in Strickland explained that,"[ a ]n ineffective assistance claim asserts the 

2 o absence of one of the crucial assurances that the result of the proceeding is reliable, so 

21 finality concerns are somewhat weaker and the appropriate standard of prejudice should be 

22 somewhat lower. The result of a proceeding can be rendered unreliable, and hence the 

2 3 proceeding itself unfair, even if the errors of counsel cannot be shown by a preponderance 

24 of the evidence to have determined the outcome." 466 U.S. at 694. See also Williams, 529 

25 U.S. 392 n.17 ("[The prejudice component of the Strickland test] focuses on the question 

2 6 whether counsel's deficient performance renders the result of the trial unreliable or the 

27 proceeding fundamentally unfair.") (citing Strickland, 466 U.S. at 687) . 
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1 Here, Petitioner cannot show that the California Supreme Court incorrectly applied 

2 the prejudice standard in his case, as contemplated by Williams. Furthermore Petitioner's 

3 citations of California Supreme Court authority fail to show that the state high court was 

4 applying Strickland in an unconstitutional manner. For instance, in In re Harris, 5 Cal. 4th 

5 813, 833-34 (1993), the California Supreme Court granted the defendant's habeas petition 

6 regarding the trial court's trying and sentencing him as a minor, rather than an adult, and 

7 only discussed ineffective assistance of counsel in connection with an exception to the 

8 Waltreus rule, without resolving any ineffective assistance claim in that case. In In re 

9 Avena, 12 Cal. 4th 694, 721-22 & n.5 (1996), the California Supreme Court held that 

10 considering prejudice under either formulation (i.e., whether the result of the proceeding 

11 would have been different but for counsel's errors or whether counsel's errors rendered the 

12 proceeding fundamentally unfair), the petitioner's claims failed. 

13 Similarly, in In re Hardy, 41 Cal. 4th 977, 1019 (2007), the California Supreme Court 

14 cited Fretwell's language, that "the question is 'whether counsel's deficient performance 

15 renders the result of the trial unreliable or the proceeding fundamentally unfair." Id. at 1019 

16 ( citations omitted). In finding no prejudice at the guilt phase, the California Supreme Court 

1 7 correctly followed Strickland, reasoning that, because the petitioner would have been 

18 convicted of the two first degree murders irrespective on his counsel's unreasonable failure 

19 to investigate and present evidence, he failed to demonstrate he would have obtained a more 

20 favorable outcome at the guilt phase. Id. at 1030. However, it found prejudice at the 

21 penalty phase based on its correct application of Strickland, stating that "we conclude that 

22 there is a reasonable probability the jury, had it heard the evidence indicating Boyd and not 

2 3 petitioner was most likely the person who actually killed the victims, would have voted for 

24 a life sentence instead of the penalty of death." Id. at 1032.11 

25 

26 11 Petitioner's other two pre-Williams cases likewise fail to demonstrate an incorrect application 

2 7 of the frejudice prong. See In re Visciotti, 14 Cal. 4th 325, 352 (1996) (finding that no prejudice occurred, 
as "[it is not probable that had this evidence been presented a more favorable result would have resulted 
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1 In addition, in In re Valdez, 49 Cal. 4th 715, 729-38 (2010), the California Supreme 

2 Court noted that, in determining prejudice under Strickland, there must be a "reasonable 

3 probability that, but for counsel's unprofessional errors, the result of the proceeding would 

4 have been different," and in determining such prejudice, the court must also look at whether 

s the "result of the trial [was] unreliable or the proceeding [was] fundamentally unfair." Id. 

6 ( citations omitted). Generally, the California Supreme C(?Urt found that counsel's 

7 performance had not been deficient. Ml at 733 (finding that made a reasonable tactical 

8 choice regarding the evidence at the guilt phase), and at 737 (finding that petitioner failed 

9 to show his counsel did not adequately investigate and present mitigation evidence at the 

10 penalty phase). As to the only respect that counsel 's performance had been deficient (i.e., 

11 counsel's failure to thoroughly interview petitioner relative to the crime itself), the state 

1 2 court found that the petitioner "failed to offer any evidence as to what [he] would have told 

13 [trial counsel]" and, thus, failed to demonstrate prejudice. Id. at 737 n.8. Thus, the 

14 California Supreme Court properly applied the Strickland prejudice standard it had cited in 

1s finding that there was no evidence indicating that the result of the proceeding would have 

1 6 been different. Id. Accordingly, Petitioner has not shown that the California Supreme Court 

1 7 incorrectly applied the prejudice standard in his case, much less applied it in a way that 

1 8 violated § 2254(d). 

19 Accordingly, Petitioner has not shown a violation of§ 2254( d) with respect to his 

2 o guilt phase ineffective assistance claims set forth in Claims G and L. 

21 III. Prosecutorial Misconduct 

22 In Claim H, Petitioner alleges that the State intentionally destroyed exculpatory and 

2 3 mitigating evidence. Specifically, Petitioner contends that: ( 1) the State destroyed 

24 material and exculpatory evidence by failing to excise and microscopically examine 

25 

26 at thepenaltyphase."); In reCudjo, 20 Cal. 4th 673, 700 (1999) (finding no prejudice, because the petitioner 

2 7 
had not demonstrated that "the trial would have resulted in an outcome more favorable to petitioner if 
counsel had presented available evidence concerning the alleged culpability of Ubaldo Prokuda. "). 
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1 discolorations on Stevenson's hands to determine if they were bruises caused in connection 

2 with a struggle; and (2) the State failed to determine if Stevenson's broken rifle had been 

3 fired recently. (Br. at 83-104; AP at 73-77.) 

4 At trial, Dr. Fukumoto testified that he had reviewed the photographs of Stevenson 

s and the transcribed autopsy performed by Dr. Bolduc, and confirmed that the standard 

6 procedures had been followed. (R.T. at 1933.) Dr. Fukumoto concluded that the victim 

7 died from a gunshot wound, with a bullet entering his left lung and heart. (R.T. at 1934.) 

8 Dr. Fukumoto testified that he did not see any other injury or trauma sustained by the victim, 

9 and he saw no evidence, in the transcript of the autopsy or the photographs, of defensive 

10 wounds or any other wounds that would indicate a fight. (R.T. at 1943-44.) 

1 1 On cross-examination, Dr. Fukumoto agreed that Dr. Bolduc had provided a cause of 

12 death based on a police report, instead of his own examination, in another murder case. 

13 (R.T. at 1952.) In addition, Dr. Fukumoto agreed that he would not be able to determine if 

1 4 the victim had punched or grabbed another person, and any bruising of the hands would 

15 occur rapidly. (R.T. at 1953-54.) Dr. Fukumoto agreed that the photographs showed that 

1 6 Stevenson had darkening under his fingers at the base of the hand, the thumb, ..and .. atth.e . 

1 7 base of the index finger. (R.T. at 1956; see also Exs. 14, 15 (photographs of Stevenson's 

18 left and right hands at the autopsy).) However, these areas had not been excised in order to 

1 9 determine whether they were in fact bruises and, if so, whether they had been sustained at 

20 or near the time of death. (R.T. at 1957.) Dr. Fukumoto further agreed that, in addition to 

21 the conclusion suggested by the prosecution that Stevenson was shot as he was running bent 

22 over, it could have been possible that the victim was standing with the shooter on the 

23 ground. (R.T. at 1959.) 

24 In addition, Stan Slonina of the crime laboratory of the Orange County Sheriffs 

2s Department testified in connection with the examination of the .22 caliber Marlin rifle. 

26 (R.T. at 2102-36.) Slonina testified that he found the rifle in parts along the hallway, and 

27 it was not loaded. (R.T. at 2104-05.) After taking the rifle to the crime lab, the rifle was 
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1 test-fired, and the results indicated no malfunctioning. (R.T. at 2105.) In addition, Slonina 

2 testified that the bullet that killed Stevenson had been fired from a different gun than the 

3 Marlin rifle, and could have been fired from a .22 caliber long rifle Ruger revolver. (R.T. 

4 at2113.) 12 

5 On direct appeal, the California Supreme Court denied Petitioner's allegations on the 

6 grounds that they were barred due to counsel's failure to raise a contemporaneous objection. 

7 Beeler, 9 Cal. 4th at 975. In addition, the California Supreme Court rejected the allegations 

8 on their merits. Id. at 975-76. In rejecting Petitioner's allegations regarding the alleged 

9 failure of the State to examine the discolorations on the victim's hands, the California 

10 Supreme Court explained: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Even with the benefit of hindsight, we are not persuaded the evidence 
would have had an;:: meaningful exctilpatoIY, value. If an examination had 
revealed the victim s hands were bruised during the burglary, such evidence 
would not point necessarily to the conclusion he fiad stru~led with 
[Petitioner]. Moreover, even that conclusion would have aided etitioner] 
only minimally, if at all. That the victim was struggling to protec himself or 
his borne does not itself negate the finding that he was intentionally killed. 
One could just as reasonably conclude to the contrary - that he was killed 
because he was struggling. The lack of exculpatory value is also 
demonstrated by defense counsel's argument to the jury. Emphasizing various 
aspects of the crime scene evidence m detail, counsel argued that tlie killing 
was not intentional. Counsel did not refer, however1 to tlie discolorations on 
the victim's hands and did not suggest the victim hao been bruised during the 
alleged struggle. Even if viewecf m the light most favorable to [Petitioner], 
the 6est that can be said is that the evidence of bruising might have had some 
minimal exculpatory value. That is not enough. The constitutional duty to 
preserve evidence is "limited to evidence thal might be expected to _play a 
si_g__nificant role in the suspect's defense." ~Tromoetta, rftfa, 467 U.S. 479, 
4~8 81 L. Ed. 2d 413, ~22] italics adde , fn. om1tte . We find to be 
farfetched the notion that a jury would find anyt;hing signi 1cantl_y exculpatory 
in the fact, if it was a fact, that a resident was shot while struggfmg to defena 
himself and his home from a burglar. We therefore cannot conclude that the 
police were aware during their mvestigation of any exculpatory value in 
possible bruises on the victim's hands. 

1 2 Richard S. Brown, a senior criminalist with the Orange County Sheriff-Coroner Department, 
testified that he received the bullet which was recovered from the deceased and was admitted at trial as 26 Exhibit 86. (R.T. at 2137-38, 2 146.) Slonina testified that a "Ruger Brand ... single six, .22 long rifle 

27 revolver'' is "one of the types of guns, that the bullet in [Exhibit] 86 could have been fired from." (R.T. at 
2113.) . 
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1 Id. at 977. 

2 In denying Petitioner's allegations regarding the test-firing of the rifle, the California 

3 Supreme Court explained: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

... We r~ect this contention for several reasons, including [Petitioner's] 
failure to estabnsh as a factual predicate that the testing he seeks was not done. 
Stanl~ Slonina, employed as a firearms specialist in the Orange County 
Sheritrs crime laboratory, testified he recovered and examined the rifle at the 
crime scene on the day orthe killing. Defense counsel did not ask Slonina on 
cross-examination if he checkecr the temperature of the rifle, smelled 
gunpowder, or conducted anY. other field examination to determine 1f the rifle 
fiad been recently fired. Even if we assume, however, that no such 
determination was made, [Petitioner] also fails to show the test-firing 
12~luded the further testing he claims should or could have been-done. 
Perhaps most obvious by omission is [Petitioner'sl failure to establish the 
existence of any subsequent laboratory test that would have shown whether the 
rifle was fired on the daY. of the killing. [Petitioner] cannot fairly charge the 
prosecution with precluding testing that may not have been possible. 

Moreover, even if we assume to be true [Petitioner's] factual gremise 
that the test-firing precluded further testing and that such testing would have 
shown the rifle was fired the day of the killing,, [Petitioner] has tailed to show 
the testing would have ~ad any exculpatory vame that would have reasonably 
been apparent to the pohce. (See, e.g., People v. Webb, ff P)~ 6 Cal. 4th 494. 
518-20 L reh· ecting the defendant's content10n that pohce s ou have preserved 
a revolver . ) Evidence the rifle was fired the day of the killing would not have 
establishe it was fired by the victim- the key to rPetifioner's] claim. 
Moreover, we find most attenuated the notion that [Petifionerl could establish 
a lack of intent by showing a struggle based on the fact that the victim might 
have fired the rifle. As with the claim regarding the discolorations on fhe 
victim's hands, the victim's struggle to P.rolect himself or his home does not 
itself negate the finding he was inlentionally killed. Evidence that the rifle was 
fired the day of the killing would not have J?layed a "sig}1ificant role in the 
sus12ect's defense." (Trombetta, supra, 467 O.S. 479,488 [81 L. Ed. 2d 413, 
422] italics added, fn. omitted.) 

21 Id. at 977-78. 

22 In describing the duty oflaw enforcement to preserve evidence, the Supreme Court 

2 3 has explained that law enforcement does not have "an undifferentiated and absolute duty to 

24 retain and to preserve all material that might be of conceivable evidentiary significance in 

25 a particular prosecution." Arizona v. Youngblood, 488 U.S. 51, 58 (1988). However, a 

2 6 defendant can show a due process violation if law enforcement fails to preserve evidence 

2 7 that "possess[ es] an exculpatory value that was apparent before the evidence was destroyed 
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1 and [is] of such a nature that the defendant would be unable to obtain comparable evidence 

2 by other reasonable available means." California v. Trombetta, 467 U.S. 479,489 (1984). 

3 Where the evidence is only potentially useful and not materially exculpatory, the party must 

4 show bad faith in order to demonstrate a due process violation. Youngblood, 488 U.S. at 

5 57-58; United States v. Del Toro-Barboza, 673 F.3d 1135, 1177 (9th Cir. 2012). 

6 Here, as an initial matter, Petitioner has not shown cause and prejudice to excuse the 

7 proce<:lural bar based on counsel's failure to make a contemporaneous objection. See Bonin 

a v. Calderon, 59 F.3d 815, 842-43 (9th Cir. 1995) (finding that failure to make a 

9 contemporaneous objection constitutes a valid procedural bar); Coleman v. Thompson, 501 

10 U.S. 722, 753 (1991) (finding that a petitioner must establish cause and prejudice to 

1 1 overcome procedural default). Furthermore, Petitioner cannot show that the California 

12 Supreme Court's rejection of his claim on the merits was unreasonable. 

13 First, with respect to the State's alleged failure to excise and examme the 

14 discolorations on Stevenson's hands, Petitioner fails to set forth a colorable Trombetta 

15 violation. As the California Supreme Court aptly explained, the exculpatory value of these 

16 darkened areas on Stevenson's hands, even assuming they were in fact bruises, could not 

1 7 be established. That Stevenson may have struggled with Petitioner, and even perhaps 

1a sustained bruises, does negate the other evidence indicating Stevenson was intentionally 

19 killed as he attempted to flee by being shot in the back through the hea1t. Thus, as the 

20 California Supreme Court reasoned, even if Petitioner could establish that Stevenson had 

21 sustained bruises, it is "farfetched" that a jury "would find anything significantly 

22 exculpatory in the fact ... that a resident was shot while struggling to defend himself and 

2 3 his home from a burglar." Beeler, 9 Cal. 4th at 977. See also, e.g., United States v. Estrada, 

24 453 F.3d 1208,1212-13 (9th Cir. 2006) (finding no Trombetta violation due to the sale of 

25 a truck that had carried methamphetamine, because the truck itself was not apparently 

26 exculpatory given that it would not necessarily show that the petitioner did not have 

21 possession of the pseudoephedrine). Consequently, there is no basis in the record for 
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1 concluding that law enforcement in this case was aware of the possible exculpatory value 

2 of the bruises on Stevenson's hands. Finally, although Petitioner attempts to allege "bad 

3 faith" by pointing to the fact that Dr. Bolduc had performed an insufficient investigation in 

4 another case (Reply at 60-61 ), such allegations fail to show bad faith in this case and, in any 

s event, are negated by Dr. Fukumoto's testimony that he had independently reviewed. 

6 Stevenson's autopsy report and photographs in reaching his own conclusions. 13 Landrigan, 

7 550 U.S. at 474 (holding that no evidentiary hearing is required where the record refutes the 

8 petitioner's factual allegations). Thus, the California Supreme Court's rejection of these 

9 allegations was not an unreasonable application of the law or determination of facts. 

10 Second, Petitioner's allegation~ regarding the State's handling of the rifle similarly 

11 were reasonably rejected by the California Supreme Court. Petitioner contends that, by test-

12 firing the Marlin rifle, Slonina "eliminated the possibility that the rifle could be examined 

13 and tested by the defense to see if it had been fired at or around the time of the homicide." 

14 (Br. at 90.) Petitioner further contends that if the rifle had been examined, it would have 

1s shown that the rifle had in fact been fired close to the time of Stevenson's death. (Id.) 

16 Based on this evidence, Petitioner maintains that the jury could have reasonably inferred that 

1 7 the rifle was fired by Stevenson while he was in the residence. (Id.) However, it is 

18 undisputed that Slonina was not questioned as to whether he had checked the rifle to 

19 determine whether it had been fired in the Stevenson house on the day Stevenson was shot. 

2 o Moreover, as the California Supreme Court explained, even if it were assumed that the rifle 

21 had been shot on the day of the killing, there would still be no evidence that it was shot by 

22 
13 Petitioner's reliance upon Millerv. Vas6uez, 868 F.2d 1116, l 120(9th Cir. 1989), in support 2 3 of this argument, is misplaced. In Miller, the t>etitioner ad been charged with assault with a deadly weapon, 

2 4 and law enforcement failed to collect the victim's blood-stained jacket for testing or v.hotograph the injuries 
to the petitioner's arm given that the petitioner claimed the victim dug her fingernails into his arms. Id. at 

2 5 1120-21. There, the petitioner supported his bad faith allegation with evidence indicating that the judge at 
the preliminary heanng found that the officer's testimony that he forgot the jacket to lack credibility and 
allegations showing that the officer had tried to dissuade witnesses from testifying by informing them of the 26 petitioner's criminal history and indicating that their testimony would not exonerate him. Id. By contrast, 

2 7 here, Petitioner points to no apparent exculpatory value of the items in dispute, and his allegations of bad 
faith are unsupported. • 

28 
43 

1-ER-178 

Pet. App. B - 94



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 179 of 257 

c se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 44 of 55 Page ID #:5736 

1 Stevenson. Further, even if it had been shot by Stevenson, "[a] victim's struggle to protect 

2 himself or his home does not itself negate the finding he was intentionally killed." Beeler, 

3 9 Cal. 4th at 978. Thus, once again, Petitioner's allegations regarding the apparent 

4 exculpatory value of this evidence are unsupported by the record. Estrada, 453 F.3d at 

5 1212-13. Finally, Petitioner points to no specific evidence in alleging bad faith in 

6 connection with this claim, and the record fails to support such allegations. See James v. 

7 Borg. 24 F.3d 20, 26 (9th Cir. 1999) ("Conclusory allegations which are not supported by 

8 a statement of specific facts do not warrant habeas relief.") 

9 Accordingly, Petitioner cannot demonstrate a violation of§ 2254( d) in connection 

1 o with Claim H. 

11 IV. Admission of Autopsy Report 

12 In Claim I, Petitioner contends that the trial court improperly admitted into evidence 

13 the victim's autopsy reports. (Br. at 104; AP at 77-80.) Specifically, Petitioner contends 

14 that he was prejudiced by the incompetent performance of Dr. Bolduc, the coroner who 

15 failed to examine the victim's hands to determine ifhe had sustained recent bruises, and the 

16 admission into evidence Dr. Bolduc's autopsy report, because the prosecution did not call 

17 him to testify even though he was available, thereby violating Petitioner's constitutional 

18 right to confront and cross-examine Dr. Bolduc at trial. (Id.) 

19 At trial, the prosecution called Dr. Fukumoto, another pathologist who did not 

20 participate in the autopsy, to testify as to the autopsy and its conclusions. The prosecution 

21 explained that Dr. Bolduc had left his medical practice under unfavorable conditions 

22 concerning an unrelated case. Despite Petitioner's objection, the autopsy report was 

2 3 admitted into evidence under California Evidence Code § 1271, the business records 

24 exception to California's hearsay rule. (R.T. at 2198-99.) 

25 Petitioner attacked this decision on four grounds in his direct appeal: (1) the 

26 prosecution failed to establish the autopsy report's trustworthiness; (2) Dr. Bolduc was not 

27 unavailable and should have been required to testify; (3) admission of the report into 
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1 evidence without an opportunity for Petitioner to cross-examine Dr. Bolduc violated 

2 Petitioner's constitutional right of confrontation; and (4) the report contained inadmissible 

3 medical opinion. Beeler, 9 Cal. 4th at 978. 

4 The California Supreme Court rejected all four grounds, and found that the autopsy 

5 report was properly admitted as a business record under California Evidence Code § 1271. 

6 Id. Specifically, the California Sup!eme Court stated: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[Petitioner] contends admission of the :@port was error because it "was 

~

remised on the puzzling conclusion that !Jr. Bolduc was unavailable." 
Petitionerl does not clearly explain the point of this assertion, but he seems 
o contend' that because Hie report was not sufficiently trustworthy to be 

a.dmitt.e..d ___ under_Evidence Code section 1271 his constitutionaLnghLof . 
confrontation entitled him to cross-examine Dr. Bolduc regarding the report. 
(Evidence Code section 1271 itself states no requirement tn.at the person who 
prepared the business record testifv regardin_g its co.iitents.) We rejected a 
similar contention in Peo le v. Clark (l'J92)J-Cal. 4 41, 158 [IO Cal. Rptr. 
2d 554,833 P.2d 561 , m w 1c t e p ysician who conducted an autopsy and 
P.repared the report 1ed before being called to testify about his report. A 
aifferent physician was permitted, as m the present case, to testify about the 
report over the defendant's objection. We explained that the report was 
proP.erly admitted into evidence as an official record under Evidence Code 
section 1280. Thus, "The contents of Dr. Carpenter's [the examining 
physician'sl report were admitted under a 'firmly rooted' exception to the 
hearsay rufe that carries sufficient indicia of reliability to satisfy the 
requirements of the confrontation clause." (3 Cal. 4th at p. 159; see also 
People v. Demes (1963).2.20 Cal. App. 2d 423, 442.[~3 Cap. Rptr. 896] {no 
error m allowing physician other than the exammmg coroner to testify 
re_g_ardin_g autopsy report]? Peo~le v. Wardlow (1981) 1 r8 Cal. App. 3d 375, 
3~ [17:rCal. Rptr. 500] Lsame .) 

The same princtple obtains in the present case even though the report 
was admitted under Evidence Code section 1271, the business records 
exception to the hearsay rule, rather than under Evidence Code section 12801-
the official records exception. · "[Tlhe cases require the same showing or 
trustworthiness in regard to an official record as is reHuired under the business 
records exceP.tion .... Section 1280 constitutes tlie law declared in these 
cases by explicitly req_uiring the same showing of trustworthiness that is 
required in Section 1271." JCal. Law Revision Com. com. Deering Ann. 
Ev1d. Code (1965 ed.) 1280, p. 438 [citations omittedl.) in light of our 
conclusion thatthe trial court was within its discretion in finding Dr. Bolduc's 
r~port sufficiently reliable to be admitted under Evidence Code section 1271, 
[JTetitioner's] right of confrontation was not violated. 

.. . Dr. Bolduc's conclusion regarding the cause of death - a bullet 
wound to the heart - was based on his dtrect o6servation and is no different in 
kind from a diagnosis of a broken femur, the example noted in Terrell of an 
observed fact. 1ndeed, all of Dr. Bolduc's relevant conclusions are of this 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

type. He concluded in his report that: (1) ''There is an entrance gunshot 
wound of the posterior left chest ri.e., the back] .... "(2) ''This is a distant 
gunshot wouno entrance . . . . . The wound is free of gunpowder, bums or 
striP.pling." (3) The shot pierced the heart. (4) "The direction of the [bullet] 
tracl< is forwards UP. 45 degrees and left to nght 10 degrees." None of these 
conclusions, including that regarding the cause of death, was inadmissible 
under Evidence Code section T271. 

... We note People v. Williams (1959) 174 Cal. App. 2d 364 [345 P.2d 
47], a murder case m which, as m the present case, a physician testified 
regarding the contents of an autopsy conoucted by anotlier phY.sician. The 
court observed, "rt]he sole and onfy purpose served by the records in the trial 
was to establish tfie cause of death. Appellant certainly was not prejudiced by 
this testimony because neither at trial nor here, does he seriously challel the 
fact that the hfe of the deceased was terminated by a gunshot wound." d. At 
p. 391.) Likewise here, Dr. Bolduc's conclusion that the victim died rom a 
gunshot wound to the heart is not disputed. Nor does [Petitioner] dispute Dr. 
BoJ.d~S_Q__Qnclusion that the victim was shot in the .back. ___ S1milarly

1 criminalist Ricliard Brown testified indeQendently of the autopsy report thai 
the distance from the gun muzzle to fhe victim was at least two feet. 
Admission of these conclusions was not prejudicial to [Petitioner]. 

12 Beeler, 9 Cal. 4th at 979-980. 

13 When the State seeks to offer a declarant's out-of-court statement into evidence 

14 against the accused, the Confrontation Clause requires that the prosecutor either produce 

15 the declarant or demonstrate his unavailability. Ohio v. Roberts, 448 U.S. 56, 65-66, 100 

1 6 S. Ct. 2531, 2539 (1981). In Roberts, the Supreme Court explained t~at the Confrontation 

1 7 Clause did not, however, bar the admission of certain well-established hearsay exceptions, 

18 such as the business records exception. Id. at 66 & n. 8 (citing Comment, 30 La. L. Rev. 

19 651,668 (1970) (stating that business and public records exceptions "would seem to be 

20 among the safest of the hearsay exceptions").); see also United States v. Miller, 830 F.2d 

21 1073, 1077 (9th Cir. 1987) (finding that "the admission of business records is a firmly-

22 rooted exception to the hearsay rule" and "[did] not offend the Confrontation Clause.") 

23 (citations omitted). 

24 Here, the parties agree that Roberts governs Petitioner's Confrontation Clause 

25 challenge. (Opp. at 48; Reply at 63, 65.) Petitioner further concedes that Supreme Court 

26 

27 
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1 authority subsequent to Roberts does not apply retroactively to this claim. 14 (Br. at 108 at 

2 n.29.) As the California Supreme Court explained, the trial court properly found that the 

3 autopsy report was a "business record" under California law . See Estelle v. McGuire, 502 

4 U.S. 62, 70 (1991) (holding that state evidentiary rulings are not cognizable in a federal 

s habeas proceeding unless the admission of the evidence violated the petitioner's due 

6 process right). Consequently, under Roberts, Petitioner's Confrontation Clause challenge 

7 fails, as the autopsy report fell within a firmly-rooted exception to the hearsay rule, which 

8 was exempted from Confrontation Clause violations under the clearly established law at 

9 the time of Petitioner's conviction. Thus, Respondent did not need to show that Dr. Bolduc 

1 o was "unavailable" for the autopsy report to be admitted into evidence based on the 

11 testimony of Dr. Fukumoto. See Meras, 676 F.3d at 1188 (finding that the state court's 

12 decision that a lab report's introduction into evidence through the testimony of the author's 

13 supervisor did not violate Confrontation Clause was not an unreasonable application of 

14 clearly established law at the time of the state court's decision). The California Supreme 

1s Court's decision that Petitioner's "right of confrontation was not violated" by the 

16 introduction of the autopsy report was therefore not contrary to clearly established federal 

17 law at the time of Petitioner's trial nor an unreasonable determination of facts. 

18 Moreover, Petitioner's argument that he was prejudiced by the coroner's failure to 

19 adequately investigate the discolorations on the victim's hands and unidentified fiber's on 

2 o the victim's clothes, which could have shown a struggle, is unavailing. Given the evidence 

21 at trial showed that the gun was fired two or more feet from the victim's back and the bullet 

22 pierced the victim's heart, the jury likely would have rejected any further evidence in 

23 

24 14 To the extent that Roberts was abrogated by Crawford v. Washington, 541 U.S. 36 (2004), 
25 Crawford does not control here as it was not the clearly established law at the time of Petitioner's trial. 

See also Meras v. Sisto, 676F.3d1184, 1188-89 (9th Cir. 2012) (holding that the state court's decision that 
forensic lab report was not testimonial and properly admitted as a business record was not an unreasonable 26 
application of clearly established law based on pre-Crawford authority at the time of the state court's 

2 7 decision); see also Whorton v. Bockting. 549 U.S. 406, 421 (2007) (holding that Crawford does not apply 
retroactively on collateral review). 
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1 support of Petitioner's self-defense theory. See also Whelchel v. Washington, 232 F.3d 

2 1197, 1205 (9th Cir. 2000) ("A Confrontation Clause violation is subject to harmless error 

3 analysis.;) ( citation omitted). Regardless, any challenge that the autopsy report contained 

4 inadmissible opinion evidence as to the cause of death was waived for the failure to object 

s on this ground at trial, and Petitioner has not shown cause and prejudice to overcome that 

6 procedural bar. Bonin, 59 F.3d at 842-43; Coleman, 501 U.S. at 753. 

7 Accordingly, because the California Supreme Court did not unreasonably apply 

8 clearly established law or unreasonably determine the facts in denying this claim, Petitioner 

9 cannot satisfy § 2254( d) as to Claim I. 

10 V. Competence 

11 In Claim K, Petitioner alleges that his constitutional rights were violated because he 

12 was incompetent to stand trial, assist his attorneys, waive his constitutional rights to a 

13 speedy trial and a trial on his convictions, and be executed. (Br. at 123-56; AP at 90-108.) 

14 In addition, Petitioner alleges in connection with this claim that his trial counsel were 

1s ineffective for failing to seek a competency determination in the trial court, and the trial 

16 court erred in failing to initiate a competence hearing under California Penal Code§ 1368. 

17 (Id.) Thus, in this claim, Petitioner alleges: a substantive competence claim; an ineffective 

18 assistance claim; and a procedural competence claim based on the trial court's failure to 

19 conduct a competence hearing in accordance with California law. (Br. at 124-25.) 

20 Petitioner contends that he set forth this claim initially in his second state habeas 

21 petition. (Br. at 125, citing Lodgement 12 (Second State Petition, October 10, 1997).) The 

22 California Supreme Court denied this claim summarily on the merits, except as to the 

2 3 allegations that Petitioner is incompetent to be executed, which it denied as premature 

24 because no execution date had been set. (Lodgement 19 (California Supreme Court Order, 

2 s November I 0, 2004).) In addition, the California Supreme Court found that the allegations 

26 

27 
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1 that the trial court violated Riggins v. Nevada, 504 U.S. 127 (1992)15 were procedurally 

2 barred as untimely and for failure to raise them in the trial court, and the allegations that 

3 the trial court failed to conduct a competence hearing were procedurally barred because the 

4 allegations could have been but were not raised on appeal. 16 (.kl..) 

5 In support of his incompetence claim, Petitioner cites various evidence indicating a 

6 history of mental impairments. (Br. at 126 (citing Ex. 16 (Loma Beeler (Petitioner's 

7 stepmother) Deel., stating that Petitioner's mother was an alcoholic who left her husband 

8 and family and Petitioner's father was abusive); Ex. 17 (Robert Lippold, M.A. Deel., 

9 stating that he performed a psychological evaluation in 1964 on Petitioner's stepmother and 

10 concluded that she suffered from psychotic episodes, lacked control over her emotions 

11 when she lost her temper, and treated her stepchildren cruelly); Ex. 18 (Loma Beeler's 

12 industrial school records).) 

13 • In addition, Petitioner points to various medical records, which indicate that 

14 Petitioner was taking psychotropic medication at the time of trial. (Ex. 20 (142 pages of 

1s medical records from the Orange County Jail from the 1980s indicating that Petitioner was 

16 getting medication, including Elavil, for his psychiatric symptoms and would engage in 

1 7 self-destructive behavior, such as pulling out his toenails and banging his head, due to his 

18 depression and anxiety)17
.) Petitioner also relies upon the declarations provided by various 

19 

20 15 In Ri~ins, the Supreme Court held that it was error to order the defendant to be administered 
21 anti-psychotic drugs uring his trial, notwithstanding his objection, without makin~ findings that there were 

no less intrusive alternatives, the medication was medically appropriate, and 1t was essential for the 

22 
defendant's safety or the safety of others. 504 U.S. at 135. 

16 Respondent contends that the California Supreme Court denied this claim on the merits on 23 direct review. (Opp. at 52 (citing Beeler, 9 Cal. 4th at 1001-10).) However, a review of that decision shows 
24 that the California Supreme Court addressed Petitioner's alleged brain damage and neurological deficits on 

direct review, but not his alleged competence claims. In addition, the Court notes that Respondent's Dixon 
25 bar challenge was rejected in its January 5, 2011 Order. 

17 Although Petitioner contends that "voices" told him to tear out his toenails (Br. at 127), the 2 6 prison records indicate that Petitioner reported wanting to tear out his toenails as a self-destructive behavior 
2 7 brought on by his anxiety and depression (Ex. 20, p. 444 (March 7, 1989 record indicating that Petitioner 

"has been feeling anxious and may go back to his acting out of pulling his toenails"), p. 519 (March 6, 1989 
28 
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1 medical professionals discussed in connection with Claim L. (Ex. 21 (Wells Deel., 

2 recommending a neurological evaluation); Ex. 23 (Walker Deel., stating that Petitioner 

3 suffered from memory lapses and black-outs and advising a neurological evaluation); Ex. 

4 36 (Buchsbaum Deel.); Ex. 35 (Dr. Starr Deel.); Ex. 38 (Dr. Pincus Deel.).) 

5 Petitioner further relies upon declarations from fellow inmates regarding his 

6 symptoms and ability to assist his counsel. (Ex. 25 (Robert Paduano Deel., stating that "it 

7 seemed that [Petitioner] understood very little of what went on at his trial," and he found 

8 Petitioner to be "a mentally deficient, confused individual" who "had a habit of blanking 

9 out"); Ex. 26 (Thomas Maniscalco Deel., stating that Petitioner shared characteristics with 

10 ''mentally retarded or disabled" people and "could not have been able to assist his 

11 attorneys"); and Ex. 27 (Daniel Duffy Deel., stating that Petitioner "was severely mentally 

12 impaired" and had memory lapses, and he did "not think Petitioner was able to comprehend 

13 many of the proceedings at his trial.").) In addition, Petitioner relies upon the declarations 

14 of several jurors regarding their observations of him during trial. (Ex. 28 (Lois Lyon Deel., 

15 stating that Petitioner seldom spoke with his attorneys): Ex. 29 (Catherine Alsup Deel., 

16 stating that Petitioner did not testify or participate much in the proceedings); Ex. 30 (Harold 

17 Walker Deel., stating that Petitioner sat like a "lump" during the proceedings and 

18 sometimes whispered to his attorney, but not much).) 

19 As the Supreme Court has explained, due process requires that a trial court conduct 

2 o a hearing on a defendant's competence to stand trial when confronted with evidence raising 

21 a bona fide doubt as to the defendant's competence. See Pate v. Robinson, 383 U.S. 375, 

2 2 386-88 (1966). A "bona fide doubt" exists if there is substantial evidence of incompetence, 

23 or substantial evidence that the defendant lacks the capacity to consult with his attorneys 

24 with a reasonable degree of understanding and understand the proceedings against him. 

25 Williams v. Woodford, 384 FJd 567, 604 (9th Cir. 2004). Factors relevant to this 

26 

2 7 inmate medical message slip stating: "I have been experiencing alternating apprehension and depression. 
I get to a point that I want to pu11 my toenails out."). 

28 
50 

1-ER-185 

Pet. App. B - 101



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 186 of 257 

c se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 51 of 55 Page ID #:57 43 

1 determination include "evidence of a defendant's irrational behavior, his demeanor at trial, 

2 and any prior medical opinion on competence to stand trial." Drope v. Missouri, 420 U.S. 

3 162, 180 (1975). Other evidence includes the observations provided by trial counsel. 

4 Medina v. California, 505 U.S. 437,450 (1992) ("[D]efense counsel will often have the 

5 best-informed view of the defendant's ability to participate in his defense."); but see 

6 Hernandez v. Ylst, 930 F.2d 714, 718 (9th Cir. 1991) ("[T]he opinion of counsel certainly 

7 is not determinative."). 

8 In assessing a substantive due process claim based on a defendant's incompetence, 

9 the Supreme Court has explained that the test of a defendant's competency to stand trial is 

10 whether the defendant "has sufficient present ability to consult with his lawyer with 

11 reasonable degree of rational understanding and whether he has a rational as well as factual 

12 understanding of the proceedings against him." Dusky v. United States, 362 U.S. 402 

13 (1960). "It has long been accepted that a person whose mental condition is such that he 

14 lacks the capacity to understand the nature and object of the proceedings against him, to 

15 consult with counsel, and to assist in preparing his defense may not be subjected to trial." 

16 Drope, 420 U.S. at 171. 

17 Here, Petitioner fails to demonstrate a violation of§ 2254( d) in connection with the 

18 California Supreme Court's rejection of his allegations that he was actually incompetent 

19 during his trial. As detailed above in connection with Claim L, counsel presented much 

20 evidence, including the testimony of Dr. Walker, suggesting that Petitioner was 

21 experiencing black-outs and had an imperfect memory. However, neither Dr. Walker nor 

22 any of the other physicians who evaluated Petitioner at the time of trial indicated that 

23 Petitioner was unable to assist his attorneys during trial or understand the proceedings 

24 against him. (See Exs. 21, 23, 35, 36; R.T. at 2298-3073.) Cf. Pate, 383 U.S. at 383 

25 (noting that all four of the defense witnesses expressed an opinion that the defendant was 

26 insane). Moreover, the evidence presented by the prosecution suggesting that Petitioner 

27 was fully aware of the events of the murder supported the conclusion that Petitioner had 
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1 the capacity to assist his attorneys and understand the proceedings against him. Thus, 

2 because Petitioner cannot demonstrate that there is "no possibility that fairminded jurists 

3 could disagree that the state court' s decision [rejecting these allegations] conflicts with 

4 [Supreme Court] precedents," he cannot obtain habeas relief on these allegations. Richter, 

s 131 S. Ct. at 786. 

6 Furthermore, Petitioner cannot show that the California Supreme Court's decision 

7 rejecting his claim that the trial court violated his due process rights by not conducting a 

8 competence hearing under California Penal Code§ 1368 was objectively unreasonable. 

9 The trial court had before it no expert evidence demonstrating that Petitioner was 

1 o incompetent. In addition, Petitioner points to no odd or unusual behavior during the trial 

1 1 that would have required the trial court to conduct such a hearing. See, e.g .. Davis v. 

12 Woodford, 384 F.3d 628, 645 (9th Cir. 2004) (holding that, although the defendant "acted 

13 in ways that were detrimental to his case," the trial judge lacked substantial evidence of the 

14 defendant's incompetence that would necessitate a hearing). Even the observations of the 

1 s jurors indicate that Petitioner did not act out or behave in a bizarre fashion, and suggest that 

16 Petitioner had at least some communication with his counsel. (Exs. 28-30.) Cf Maxwell 

11 v. Roe, 606 F.3d 561, 569 (9th Cir. 2010) (finding that the record indicated that a 

18 competence hearing was necessitated, where the defendant was unable to verbally or 

19 physically control himself in the courtroom; exhibited increasingly paranoid and psychotic 

2 o behavior that impaired his communication with defense counsel and reasoning regarding 

21 his defense; attempted suicide in th midst of trial; and spent a substantial portion of trial 

22 involuntarily committed to a hospital psychiatric ward as a danger to others, himself, or 

23 gravely disabled); Torres v. Prunty. 223 F.3d 1103, 1109-10 (9th Cir. 2000) (holding that 

24 "defendant's unusual and self-defeating behavior in the courtroom suggested that an 

2 5 inquiry into competence was required."). Given this evidence, the fact that Petitioner was 

26 receiving psychotropic medication did not require the trial judge to conduct a competence 

27 hearing. SeeFalladav.Dugger,819F.2d 1564, 1569(llthCir.1987)(holdingthatthere 
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1 was no error in failing to conduct a hearing as to the defendant's competence, even though 

2 he was taking anti-psychotic medication during trial, where three doctors found the 

3 defendant to be competent, the defendant's demeanor was not unusual and he appeared 

4 communicative with counsel). 

5 As explained in connection with Claim L regarding Petitioner's allegations that 

6 counsel was ineffective for failing to investigate and present evidence of his OBD and other 

7 mental illnesses, Petitioner's allegations that counsel was ineffective for failing to 

s investigate his lack of competence similarly are without merit. Counsel diligently 

9 investigated and sought to obtain evidence regarding Petitioner's brain damage, although 

10 ' the trial court ultimately denied any further continuance to obtain additional information 

11 supporting that theory. (R.T. at 3305.) In addition, counsel had Petitioner evaluated by 

12 several psychologists and neurologists, and no expert who examined Petitioner at the time 

13 of trial found that he was incompetent. Counsel further investigated Petitioner's family 

14 background, and presented his family members to testify as to his upbringing and the abuse 

15 he suffered. See Beeler, 9 Cal. 4th at 970 ("Members of defendant's family, former 

16 neighbors, a psychologist, and a psychiatrist among others, testified that he was subjected 

1 7 for years to extreme psychological, physical, verbal, and sexual abuse by his stepmother."). 

1a Thus, given all of the efforts by Petitioner's counsel to investigate and present evidence 

19 regarding Petitioner's mental illness, lack of awareness during his crimes, and brain 

20 damage and cognitive deficits, Petitioner's argument that his counsel should have done 

21 more to investigate and present evidence of his incompetence is unavailing. See also 

22 Davis, 384 F.3d at 644,647 (finding that, because the petitioner failed to show that he was 

2 3 in fact incompetent and the trial court erred by not conducting a competency hearing, his 

24 corresponding ineffective assistance of counsel claim also failed). Consequently, Petitioner 

25 cannot overcome the standard of"double deference" to show that the California Supreme 

2 6 Court unreasonably rejected his allegations that counsel failed to investigate his potential 

2 7 lack of competence. 
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1 Accordingly, the California Supreme Court's rejection of these allegations in Claim 

2 K was not an unreasonable application of the law or determination of the facts in violation 

3 of§ 2254( d). 

4 CONCLUSION 

5 For the foregoing reasons, because Petitioner cannot show that the California 

6 Supreme Court violated§ 2254( d) in rejecting Petitioner's allegations that: ( 1) counsel was 

7 ineffective for failing to investigate and present additional evidence to support the defense 

8 theory and further challenge the prosecution's evidence, as set forth in Claim G; (2) the 

9 prosecution mishandled exculpatory or mitigating evidence because the pathologist failed 

10 during the autopsy to excise and microscopically examine discolorations in the victim's 

11 hands to determine whether they were bruises, and the rifle that was found in the victim's 

12 home was not tested to determine if it had been fired recently before it was test-fired, as set 

13 forth in Claim H; (3) the admission into evidence of the victim's autopsy report and a 

14 different pathologist testifying at trial violated Petitioner's right to confrontation, as set 

15 forth in Claim I; (4) Petitioner was mentally incompetent to stand trial, the trial court 

16 should have conducted a competence hearing, and counsel was ineffective for failing to 

1 7 raise the issue of Petitioner's competence to the trial court, as set forth in Claim K; and ( 5) 

18 counsel was ineffective for failing to investigate and present a mental state defense that 

19 Petitioner had OBD and other illnesses which prevented him from forming an intent to kill, 

2 o as set forth in Claim L, these claims are DENIED and Petitioner's request for an evidentiary 

21 hearing and/or discovery on them is DENIED. 

22 Petitioner shall submit his Opening Briefregarding the final merits of the remaining 

23 guilt phase claims within 60 days of the entry of this Order; Respondent shall file his 

24 /// 

25 /// 

26 /// 

27 /// 

28 
54 

1-ER-189 

Pet. App. B - 105



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 190 of 257 

c se 2:96-cv-00606-GW Document 272 Filed 02/11/14 Page 55 of 55 Page ID #:5747 

1 Opposition 45 days within the filing of Petitioner's Opening Brief; and Petitioner's Reply, 

2 if any, sha11 be filed within 30 days following the filing of Respondent's Opposition. 

3 IT IS SO ORDERED. 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

RODNEY GENE BEELER, 

12 Petitioner, 

Case No. CV 96-0606 GW 

DEATH PENALTY CASE v. 
13 

JUDGMENT RON DA VIS, Warden, 
14 California State Prison at 

San Quentin, 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondent. 

Pursuant to the Order Re: Petitioner's Briefs Addressing Application of 28 U.S.C. 
§ 2254( d) to Remaining Guilt and Penalty Phase Claims. 

IT IS HEREBY ORDERED AND ADJUDGED that the Amended Petition is denied 
with prejudice and judgment is entered in favor of Respondent and against Petitioner. 

The Clerk is ordered to enter this judgment. 

IT IS SO ORDERED. 

Dated: '1~ /, 2" ,t.tJ 

United States District Judge 

1-ER-002 

Pet. App. C - 107



1-ER-192

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-2, Page 192 of 257

SUPREME CCUP:1 
'FILED 
NOV 1 0 2004 

S065016 Frederick K. Ohlrich f" ' 

IN THE SUPREME COURT OF CAtlF'ORNtA:v 

En Banc 

In re RODNEY GENE BEELER on Habeas Corpus 

The petition for writ of habeas corpus, filed October 10, 1997, is denied on the 
merits, except as to the part of Claim C that asserts petitioner is incompetent to be 
executed. 

The following claims are procedurally barred because they are untimely (In re 
Clark (1993) 5 Cal.4th 750, 797-798) and because petitioner failed to raise them in the 
trial court (In re Seaton (2004) 34 Cal.4th 193, 197): claims C (to the extent it asserts 
that the trial court violated Riggins v. Nevada (1992) 504 U.S. 127) and D (except to the 
extent it asserts that petitioner was not advised of his constitutional rights before pleading 
guilty in 1971 and 1974). 

Claim F (to the extent it challenges the trial court's failure to dismiss Juror 
Macoskey) is procedurally barred because it was raised and rejected on appeal (In re 
Waltreus (1965) 62 Cal.2d 218,225; In re Harris (1993) 5 Cal.4th 813, 829-841) and is 
untimely. 

Claim C (to the extent it asserts the trial court erred in failing to institute 
proceedings under Penal Code section 1367 et seq.) is procedurally barred because it 
could have been, but was not, raised on appeal (In re Dixon (1953) 41 Cal.2d 756, 759) 
and is untimely. 

The following claims are procedurally barred as untimely: Claims D (to the 
extent it asserts that petitioner was not advised of his constitutional rights before pleading 
guilty in 1971 and 1974), E, F, and I. 

Claim C (to the extent it asserts that petitioner is incompetent to be executed) is 
denied as premature because no execution date has been set. 

Claim Lis denied for failure to allege sufficient facts. (In re Swain (1949) 34 
Cal.2d 300,304; In re Robbins (1998) 18 Cal.4th 770, 810.) 

Brown, J. would deny the petition solely on the merits. 
Kennard, J. and Chin, J. would issue an order to show cause on the grounds 

alleged in Claims F.5.a. and F.5.b. of Petitioner's Reply to Respondent's Informal 
Response to the Petition for Writ of Habeas Corpus filed December 23, 1998. 

GEORGe, 
Chief Justice 
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DECLARATION OF LORNA TERI JENKINS 

I, Loma Teri Jenkins, declare the following: 

1. I am Rodney Beeler's step-mother and ex-wife of his father William "Bill" 

Beeler. Bill and I were married from 1962'."1975, although we separated in 1973. We lived 

primarily in Salt Lake City, Utah. 

2. When Bill and I were married. we both had children from previous marriages. 

h~d my two girls, Sha\wa and Rebecka who were _j__ and t/ , respectively and he had Beverly, 

Tommy and Rodney, who were 15, 12 and IO, respectively. Bill worked as a truck driver most 

of the time so he was away from home for long periods of time. I was almost solely responsible 

for the five children. 

3. It was very ditlicult for me to take care of Bill's children. Especially Rodney 

se~med like he had been emotionally and physically traumatized from living with his mother, 

Lilian Morris, who had neglected and abused him. Lilian was known to be very promiscuous 

and often took her children, particularly Rodney, on her sexual escapades. She also drank 

heavily and was knO\w by many to have a problem with alcohol. In fact, during the day she 

worked as a waitress and it was commonly known that she filJed a large mah container with hard 

alcohol and drank it throughout the day. Bill told me that she drank heavily during her 

pregnancy with Rodney and continued to drink as he was growing up. Rodney had been an 

unwanted pregnancy so neither Lilian nor Bill were happy about Rodney's birth .. 

4. Lilian was also physically abusive. Lilian's sister told me that once when 

Rodney's brother Tommy was a toddler. he got into some preserves that Lilian was cooling on 
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the floor. Instead of recognizing that she should not have left them on the floor and expected her 

toddler not to get into them, she whipped him. She had a bad temper. Suddenly, one day in 

1961, Lilian walked out of the house and left Bill and her children for another man. She 

abandoned her children, which left emotional scars on all of them, especially Rodney. 

5. Even Bill was unfortunately very abusive towards Rodney. He hardly paid any 

attention to him and became irritated with him very easily. I remember once Rodney did 

something that annoyed Bill, so Bill twisted his arm and accidently broke it For some reason, 

he showed more affection for my-daughters than he did to his own young son. 

6. Rodney was the sweetest boy imaginable. He had this little round face that 

looked like the moon and freckles covering his nose and cheeks. When he smiled his grin went 

from eat to ear and his big buck teeth emerged. Unfortunately, he was a very vulnerable little 

boy. He was a small boy who was not very coordinated and had trouble learning the basics at 

• school. 

7. Most likely because he had been so neglected, Rodney was desperate for affection 

and attention. Sadly, because he was so desperate he did not discriminate between good 

atkmtion and bad attention. For example, he loved making people happy. He would do anything 

t<> please people. He used to go around to the neighbors.asking them ifhe coulddo anything for 

them: take their trash out., mow the lawn or rake leaves. He did not even expect to get paid, he 

just wanted to make them happy. He particularly got along well with older people and he loved 

to help them and talk to them. 

8. On the other hand, it was this desperation for attention, that I believe led him to 

do silly things that got him into trouble. Rodney wanted to make friends so badly, that he would . 

2 
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go along and do things that they wanted~ including taking things to please his supposed friends. 

Unfortunately, Rodney did not reaHy have any true friends. 

9. Rodney was so desperate to please that he often took blame for things he had not 

done. I remember one particular time the neighbor had been complaining that our kitty litter had 

been dumped in his yard. Since Rodney was responsible for the kitty litter. I assumed it was 

him. I punished him and he accepted the blame quietly. This happened repeatedly. hut then one 

day J caught his brother dumping 1t. I was shocked and asked Tom why he had let his brother 

take the blame for his actions. I was even more shocked and saddened however, that Rodney 

had accepted the blame for his brother's mischief. 

10. I kept very close watch over my children. They were not allowed to go on 

vacations without me and I did not let them stay awa):' for me for long periods of time. l did not 

want anyone to hurt them, especially in the ways that I had been hurt as a child. I had a very 

difficult and unloving childhood. My mother and father divorced when I was very young. My 

mother, _an immigrant from Sweden. must have feit very overwhelmed because she gave u:s up to 

the Department of Family Services. i remember standing there while she told the official that 

she did not care what happened to us, she just did not want us and she did not want our father to 

have us. This is a very painful memory for me. I was subsequently placed in a series of foster 

homes. Growing up in a foster home was very difficult for me. especially since I experienced 

many terrible things, including ·emotional and physical abuse. In one of the foster placements, I 

was molested which was a particularly devastating experience for me and ended up affecting me 

1:,rreatly. I have had to struggle through my life to understand why these thing sh happened to me 

as a child At times it has been very hard 

3 
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11. Rodney particularly needed a b'feat deal of supervision. I remember once when 

Rodney was about ten he called me from home and told me he wanted to make some cookies. I 

told. him where the recipe was so he could start making them. When I came home everything 

was a mess. He had apparently misunderstood the instructions. When it said ½ cup. he had put 

1 cup and then 2 cups and when it said t /4 tablespoon, he had put 1 tablespoon and 4 

tahlespoons. Poor Rodney, had problems understanding simple concepts such as fractions, and 

measurements. 

12. Bill was an absent father and husband, basically leaving aH the children to my 

care. Taking care of five children. all with so many demands, was exhausting and 

overwhelming. Rodney also had special needs that took up au of my time. He seemed hyper 

and always running around and getting into things. l tried to discipline him in the best I knew 

how, such as making him stay in the comer for hours to think about what he done. He needed 

constant help and was always demanding extra attention. l needed to conserve my energy for aH 

the children. Rodney also had trouble in school and learning everything like normal children do. 

With no help from Bill, I was stretched thin. I was desperate after trying everything r knew that 

could help Rodney, and finally got to the point where l realized he needed some outside help. 

13. In 1964. when Rodney was 12, I felt that I could not help him any longer so he 

was placed in an institution. I thought maybe the structure and treatment would help Rodney. 

agreed to undergo psychological evaluation so that the mental health staff could decide the best 

way to help Rodney. I urged Bill and Lilian to undergo evaluation as well, but they refused. 

The psychiatrist told me that Rodney was being pulled in two directions, between us and Lilian . 

. Lilian often called and harassed us and Rodney. Instead oftryi_ng to make things easier on him. 

4 
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JH 
IE!,) {~i.fv 

she agitated him by insulting Bill artt!le. Rodney ended up spendinSfitWo years at the 
t,JL 

institution. \\qren he was aeleased, 'trealized that Lilian would not give up, so for Rodney"s 

sake we decided to let him live with her for a year to see if he got better. • As soon as he moved 

there, she threw away all of his medications from the hospital that I thought had helped him a. 

great deal. The following year after he arrived, she placed him in an another institution. It was 
apparent to me that she had only wanted him because he was with us, but when he did return to 

her, she realized he was more responsibility than she wanted. Rodney spent the next several 

years in institutions. 

14. When Rodney got married. I had hoped he could established a happy life. l think, 

however. the pressures of having a wife and two children with medical problems was 

overwhelming for him. Rodney had never been equipped to handle·a lot of responsibility and 

pressure. He was very fragile and needed a lot of care, probably in a hospital setting. 

t 5. I was devastated to learn that Rodney was charged with a capital offense. l knew 

that Rodhey could not hurt anyone or anything intentionally. He is the gentlest person I have 
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ever known. Unfortunately, at the time I was suffering from the death of my current husband 

and was consumed with grief. I was so saddened I drank quite a bit to forget my sorrows. 

16. Ifl had not been suffering such a personal tragedy at the time, I would have tried 

as best I could to assist in his defense at trial. Rodney had been through a difficult life. andI do 

not believe he deserves the death penalty. 

I declare under penalty of perjury under the laws of the United States and the State o(. 

California that the foregoing is true and correct 

Signed the .1'1/ofDecember. 1998 

6 
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DECLARATtOH or ROBERT A. LtPPOLD 

I, Robert A. Lippold, declare the following: 

1. I was a clinical psychologist licensed to practice in 

the State of Utah beginning in 1962. I performed a psychological 

evaluation of Lorna Beeler, the step-mother of Rodney Gene 

Beeler, on April 22, 1964. 

2. I received a masters degree in psychology from the 

University of Utah in 1960. I completed my graduate work in 

clinical psychology, but did not receive my Ph.D. because I did 

not complete my language requirement. Following my graduation, I 

was a resident at the Utah State Hospital in Provo, Utah for 

about one year. I began working as a clinical psychologist at 

the Utah Psychological Center in Salt Lake City, Utah around 

1960. The Utah Psychological Center was a partnership of three 

psychologists. The juvenile court in Salt Lake City occasionally 

referred custody cases to us for our evaluation of either the 

parents, child, or both. 

3. In about 1970, I moved to Nevada to establish a 

psychological unit for state prison inmates who had been 

determined to be incompetent to stand trial. Around 1976, I 

established a psychological service delivery system for parolees 

1 
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and probationers in Nevada. I was also serving as a consultant 

for the Nevada Board of Pardons during this time. Due to my 

expanding involvement in the Nevada Correctional Department, I 

us asked to take on a higher position.within.the.prison system. 

Beginning in 1977, I accepted the position as superintendent of a 

• Nevada women's prison for about six months .. In 1978, I became 

the warden of the maximum security prison in Carson City, Nevada. 

I remained in this position for about two years. My duties as 

warden included hiring and training prison staff, coordinating 

the ~udget, and maintaining operational integrity. In 1981, I 

became Assistant Director at the Department of Corrections in 

Wasllington State, where I supervised the probation and work 

release· programs. After taking some time off, I worked as senior· 

psychologist at a medium security prison in Nevada from 1990 

until 1996. Afterwards, I served as warden of a high/medium 

security prison in Lovelock, Nevada for about two years. I am 

now retired. 

4. In April, 1964, the Salt Lake City juvenile court 

asked me to evaluate Rodney's step-mother after an incident in 

which she beat Rodney's brother, Tom, viciously with a belt. The 

police were called and the juvenile court intervened. The court 

was concerned about Mrs. Beeler's mental state and competency to 

2 
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care for young children. There were concerns about whether the 

children in her care were in emotional or physical danger. I was 

asked to render an opinion about whether or not she should be 

allowed to maintain custody of Rodney, who was eleven years old, 

and his brother Tom, who was thirteen years old at the time. 

5. From my evaluation of Mrs. Beeler, I determined that 

she was a very disturbed woman who suffered from a paranoid 

character disorder with psychotic episodes. I was struck by her 

lack of emotional stability or controls. I felt that since she 

was having so much trouble coping with her own serious mental 

health problems, it was highly unlikely that she would be able to 

effectively supervise and care for the children in her home. 

6. Mrs. Beeler seemed to be obsessed with the idea that 

other people were trying to hurt her or damage her reputation. 

During my evaluation, I noticed that Mrs. Beeler tended to escape 

into verbal tirades about numerous ways that other people were 

trying to ruin her life. I felt that she was engaged in a 

grandiose effort to avoid assuming responsibility for those 

aspects of her personality she was aware of. I also determined 

that she was trying to avoid responsibility for her pathological 

behavior. I wrote in my report that: ftMrs. Beeler spends so much 

time being concerned about the motives and actions of others that 

3 
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she has no time left to be concerned about what she does and why 

she is doing it." It seemed to me that she had become concerned 

about the fact that other people were taking her step-children. 

away, but she did not think about how she might change her 

behavior so that she might be able keep them. Mrs. Beeler was 

able to control herself to some extent by blaming others for her 

problems, but she came apart when she was held accountable for 

her own actions. 

7. Mrs. Beeler harbored tremendous hostility and 

resentment towards others. She had a very strong need to act in 

a hostile and aggressive manner. She made several statements 

during the testing which were motivated by anger and hostility 

towards her family. On the Sentence Completion Test, Mrs. Beeler 

said that her father was a "jerk," her mother "hated" her, and 

her greatest mistake was "marrying Bill" (Rodney's father). Even 

during times when Mrs. Beeler was acting as stable as possible, 

she was still shaky, and operated on the level of a person 

suffering from a serious personality disorder. Her ability to 

cc:1.re for children was limited severely by her mental problems. 

a. Mrs. Beeler was quite controlling during my 

interactions with her. She demanded that the test information 

not be released until she had reviewed it. She told me that she 

4 
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would not release the test information to the court under any 

circumstances. 

9. I also determined that Mrs. Beeler's condition 

deteriorated to the point where she experienced psychotic· 

episodes. She was potentially explosive and had very little 

control over her actions when she lost her temper. During these 

times, she was capable of irrational or even bizarre behavior. 

~s. Beeler was delusional, paranoid, and possibly hallucinatory. 

She had brittle emotional control, and came unglued easily. She 

struck out at others, including her children, when she lost 

control of herself. In my report, I wrote: •Her lack of controls 

in frustrating situations makes her a poor risk in terms of her 

being able to use her judgement.a I felt that she· was most 

likely to lose her temper when she was confronted with 

responsibility for her feelings and actions. A young child like 

Rociney would have been especially vulnerable while in her car~ 

when she was experiencing a psychotic episode. 

10. Mrs. Beeler acknowledged that she treated Rodney and 

his brother, Tom, cruelly. Mrs. Beeler tended to act out her 

feelings onto others, rather than handling them herself. She was 

coping with her own serious mental problems by beating Rodney and. 

his brother. She said that the worst thing she had ever done was 

5 
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to beat Rodney and his brother Tom too hard. Still, Mrs. Beeler 

showed no remorse or sorrow for her mistreatment of Rodney and 

his brother. She appeared to be more concerned that she had been 

caught beating.her children than she was about the damaging 

effects her behavior had on them. 

11. A child raised in a home in which the primary care 

giver is as disturbed as Mrs. Beeler was, .would undoubtably ha.ve 

trouble learning coping skills and could develop severe emotional 

difficulties. The environment in the Beeler home was quite 

unpredictable. Children who are raised in strict but: predictable 

households are often able to learn to cope under the 

circumstances. On the other hand, Rodney was at the mercy of a 

woman who was completely unpredictable and prone to psychotic 

episodes. He had no idea what she would do next. Also, Mrs. 

Beeler was clearly not capable of teaching Rodney to cope with 

his feelings. Children -- and especially youngsters with mental 

impairments -- have a very hard time developing normally in such 

an abusive environment. The time Rodney spent under the 

supe;-vision of Mrs. Beeler profoundly decreased the likelihood 

that he would be able to develop normal social skills. 

12. I was convinced that Mrs. Beele~ was not capable of 

providing a healthy home environment for Rodney and his brother. 
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I recommended that she be referred for psychiatric help. She was 

sufficiently disturbed to possibly merit treatment with 

p~yc~otropic medication, combined with a program of 

psychotherapy. Medication migllt have helped to reduce the 

psychotic episodes and to calm Mrs. Beeler and instill some 

consistency in her life. I also recommended that the children be 

taken away from Mrs. Beeler while she received the psychiatric 

treatment she needed so desperately. I also thought that Mrs. 

Beeier needed to assume some responsibility for the way she felt 

and behaved. I wrote in my report that: "Until she does so, it 

is felt unlikely that she could realistically cope with herself, 

let alone with the added responsibility of raising a family.a 

13. Especially during the mid-1960's, it was very unu,sual 

for a psychologist to recommend to the court that a mother be 

denied custody of her children. The court took deprivation of 

custody cases very seriously, and reviewed them very closely. 

Even if a child was experiencing some abuse in the home, the 

court generally preferred to keep them in the home rather than 

order foster home placement. The fact that I recommended such a 

drastic step at the time indicates to me that I felt very 

strongly that Mrs. Beeler's deteriorating mental health was 

having severe negative effects on the children she was caring for 
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and that I had concerns about their safety in this extremely 

troubled home environment. By any standard, Rodney had an 

atrocious childhood while Lorna Beeler was his care giver, and. I 

thought that he would be better off elsewhere -- even if it meant 

sending him to a foster home. 

14. Without the psychiatric treatment that I recommended, 

it is highly unlikely that Mrs. Beeler would have been able to 

improve her mental condition and parenting skills on her own. 

qnfortunately, there is no sign in the records that Mrs. Beeler 

ever received the treatment I recommended. Since Mrs. Beeler 

could not assume responsibility for herself, it was highly 

unlikely that she would have sought treatment voluntarily. 

15. After having evaluated Rodney's step.;.mother, I am 

c.onvinced that Rodney did not have much of a chance to c;ievelop. 

normally as a child. It is v~ry unfortunate that Rodney h,ad to 

be raised by a woman who suffered from such serious mental and 

emotional problems. 

16. In 1988, I was contacted by an investigator 

representing Rodney Beeler at his capital trial. I traveled to 

Orange County, California to testify at Rodney's penalty trial. 

Rodney's trial attorney asked me to testify about my evaluation 

of Lorna Beeler, and about my experience as a warden in carrying 
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out an execution in Nevada. The prosecutor objected to my 

testimony concerning the effects of an execution on the prison 

staff and a prisoner's family, and the court ruled that portion 

of my testimony inadmissable. Had I been questioned further and 

been allowed to testify without interruption, I would have 

provided the information below. 

17. One of my duties as warden of the maximum security 

prison in Carson City, Nevada was presiding over the execution of 

Jesse Bishop on October 22, 1979. The day I took over as warden, 

I received a letter from the United States Supreme Court 

informing me that an execution date was going to be set for Mr. 

Bishop. I was concerned about the possibility of having to carry 

out ~n execution, so I called the state Attorney General's 

office. I was informed that Mr. Bishop still had a number of 

appeals available to him, so his execution was not likely to 

occur until a number of years down the line. As it turned out, 

though, Mr. Bishop declined to pursue his appeals. An execution 

date was set, and I began to prepare for his approaching 

execution. 

18. Because it had been more than ten years since the last 

execution in Nevada, there were no appropriate execution policies 

or procedures in place. I therefore prepared a thorough 
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execution protocol by visiting San Quentin State Prison in 

California and rewriting their procedures so that they were 

applicable under the circumstances in Nevada. Preparation for 

the execution was a consuming activity. Among the things we had 

to do were blowing out the glass around the gas chamber and 

resealing the chamber because the putty around the windows was 

old and dry. We also had to determine how much cyanide to mix 

with the acid to make the appropriate amount of lethal gas. I 

became absorbed in the preparation process. 

19. In hindsight, my biggest mistake was to form a personal 

relationship with Mr. Bishop. I rotated the prison staff who had 

contact with Mr. Bishop regularly because I was concerned that 

tp.ey would form emotional attachments and become -too personally 

involved with the process. I had learned from my research that 

executions could be very traumatic for staff if they were not 

sufficiently protected. 

20. In my efforts to protect my staff, I unfortunately di.d 

not take my own well-be1ng into consideration. I took it upon 

myself to keep in close contact with Mr. Bishop, and I later paid 

the p~ice. Because he still had the option of pursuing his 

appeals, I took it upon myself to speak with Mr. Bishop daily to 

find out whether he had decided to retain counsel and resume his 

10 
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appeals. I spoke with him for about fifteen to twenty minutes 

every day during the weeks approaching the execution_. It was 

during these conversations that I came to recognize Mr. Bishop as 

an individual . • 

21. Jesse Bishop was sentenced to death for the murder of a 

young man during the robbery of a casino. Mr. Bishop accepted 

responsibility for the crime and appeared remorseful. He told me 

that the young man whom he had killed did not deserve to die. He 

was very cooperative and respectful towards me and my staff as 

the execution approached. 

22. I was one of three members of the execution team. The 

other two were the director of prisons and the captain of 

security at the prison. The execution proceeded as we had_ 

planned. There were no delays or mishaps, partly because we were 

so well prepared. On the day of the execution, I remember Mr. 

Bishop called for me after we had strapped him in to the chair in 

the gas chamber. When I came to his side, Mr. Bishop thanked me 

for treating him fairly and with respect. I was taken aback. 

Under the circumstances, I would have had a much easier time 

carrying out the execution if he said something unpleasant to me. 

After Mr. Bishop had spoken his final woz:-ds, we closed the gas 

chamber and he was executed. 
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23. The execution was clearly extremely hard to endure for 

those who were close to Mr. Bishop. I remember that Mr. Bishop's 

brother, wife, and girlfriend attended the execution. Both his 

.wife and his girlfriend cried in the witness room. 

24. I remember I had a hard time coping day to day 

following the execution. It was difficult for me to come to 

terms with what had happened, and I began to engage in self­

defeating behavior. Soon afterwards, my 25 year marriage ended 

in a divorce. I was not performing my job adequately, and so I 

decided to resign with the agreement of the prison director. Six 

months after Mr. Bishop's execution, I was divorced and 

unemployed. Realizing the significant impact the execution had 

had on me, I spoke at length with a friend who was also a 

psychologist. Even though I am trained in psychology, it took 

quite a while for me to make sense of the reaction I was 

experiencing to the execution. I finally decided I had to ~ove 

out of Nevada and start anew in the state of Washington. To this 

day, I still remember Mr. Bishop's execution. 

25. Participating in or witnessing the execution of a 

prisoner can have profound psychological effects upon the warden 

who is in charge, his staff, and the family witnesses. I support 

the death penalty in murder cases with special circumstances. 
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Still, the actual process of putting to death a human being can 

be emotionally devastating. It is difficult to prepare oneself 

or anyone else for such an experience, because it is unlike any 

9ther task one would ever be called to do. I believe that 

execution is an appropriate punishment under certain 

circumstances. I was called upon to accept the responsibility of 

executing one prisoner in Nevada. I took my job very seriously 

and prepared the execution procedures and my staff as thoroughly 

as possible. Unfortunately, I was not able to prepare myself for 

the deep emotional impact the execution would have on me. 

I declare under penalty of perjury under the laws of the 

United States of America and the State of California that the 

foregoing is true and correct, and was executed this ~day of 

• , ~J..M.i 1998 
~-,;;;;;,~-M-==-----' • .a~ 

~ERTA. IPP 
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KAYE, SCHOLER, FIERMAN, 
HAYS & HANDLER 

PIERCE O'DONNELL 
KENNETH FREELING 
JOHN SHAEFFER 
1999 Avenue of the Stars 
suite 1600 
Los Angeles, California 90067 
(310) 788-1000 

Attorneys for Petitioner Rodney Gene Beeler 

IN THE SUPREME COURT OF 

THE STATE OF CALIFORNIA 

In re RODNEY GENE BEELER, 

Petitioner, 

On Habeas Corpus. 

) CASE NO. 
) 
) CASE NO. S010164 
) (Related Appeal Pending) 
) 
) Orange County Superior Court 
) Case No. C-60966 
) 
) DECLARATION OF STEPHEN H. WELLS, 
) J. D. , Ph.D. FILED IN CONJUNCTION 
) WITH PETITION FOR WRIT OF HABEAS 
) CORPUS 

I, Stephen H. Wells, J.D., Ph.D., declare: 

1. I am currently a member of the Orange County and Los 

Angeles County Superior Court panels of psychiatrists and 

psychologists and adjunct clinical professor at the California 

School of Professional Psychology. I have a private forensic 

practice in which I perform clinical evaluations, consult and offer 

expert testimony in criminal cases in areas such as competency to 

stand trial, criminal responsibility, dangerousness, et al. I know 

the facts stated herein of my own personal knowledge and, if called 

as a witness, would competently testify to them. 

2. A true and correct copy of my curriculum vitae is 

attached to this declaration as Exhibit A. 
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3. As part of my private forensic practice, I was retained 

by John D. Barnett, Esq., principal trial counsel in People v. 

Beeler to consult in that case. On July 26, 1986, I was appointed 

by the Superior court in orange County to examine Mr. Beeler. I 

interviewed Mr. Beeler on numerous occasions and reviewed relevant 

records and documents, including but not limited to psychiatric 

records, social service records, investigation reports, crime scene 

reports. 

4. On October 16, 1986, I met with Barnett and Tom Gleim, a 

private investigator engaged by Barnett to work on People. v. 

Beeler. I told them that Mr. Beeler had reported to me that he was 

experiencing auditory and visual hallucinations. 

5. Ir. January 1987, I recommended to Barnett that Beeler 

undergo a highly sophisticated mental health evaluation to 

alleviate his distress. 

I declare under penalty of perjury that the foregoing is true 

and correct. 

Executed this ~7,-day of May, 1993 in~t:Zu,,,, 

California. 
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KAYE, SCHOLER, FIERMAN, 
HAYS & HANDLER 

PIERCE O'DONNELL 
KENNETH FREELING 
JOHN SHAEFFER 
1999 Avenue of the Stars 
Suite 1600 
Los Angeles, California 90067 
(310) 788-1000 

Attorneys for Petitioner Rodney Gene Beeler 

IN THE SUPREME COURT OF 

THE STATE OF CALIFORNIA 

In re RODNEY GENE BEELER, 

Petitioner, 

on Habeas Corpus. 

) CASE NO. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. S010164 
(Related Appeal Pending) 

Orange county superior court 
case No. C-60966 

DECLARATION OF UDJORB E. WALKER, 
Ed.D., FILED IN CONJUNCTION WITH 
PETITION FOR WRIT OF HABEAS 
CORPUS 

I, Lenore E. Walker, Ed.D. declare: 

1. I am a clinical and forensic psychologist who is licensed 

to practice psychology in the states of Colorado and New Jersey, 

where I have resided. I have been awarded a Diplomata in Clinical 

Psychology from the American Board of Professional Psychology that 

makes me license-eligible in most other states, voted a Fellow of 

the American Psychological Association and elected to the National 

Academics of Practice in Psychology. I am President and a 

psychologist at Walker & Associates in Denver, Colorado. I have 

personal knowledge of the facts set forth in this declaration and, 

if called as a witness, would competently testify to them. 

2. My full credentials, including my educational background, 
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clinical experience and publications are set forth in my resume, a 

true and correct copy of which is attached to this declaration as 

Exhibit A. 

3. on or about September 10, 1987, I was contacted and 

retained by Otha Standifer, attorney with John Barnett, Esq., 

Rodney Beeler•s trial counsel, to provide a psychological 

evaluation of Beeler. My associate, Dr. Lon Kopit, and I spent 

numerous hours during the next year interviewing and testing Mr. 

Beeler and various members of his family. Mr. Barnett provided me 

various documents to use in formulating my expert opinion, 

including, but not limited to, medical reports, results of and 

reports on psychological tests throughout Mr. Beeler•s childhood 

and adult years prior to this arrest, other arrest records, records 

of prior institutionalization during childhood and adult years, and 

interviews with individuals who were in a position to observe Mr. 

Beeler•s behavior and the abuse he suffered. 

4. Prior to the commencement of the guilt phase trial, I 

recorded and corroborated the severe physical, psychological and 

sexual abuse inflicted on Mr. Beeler. These events significantly 

stunted and distorted his cognitive capacities. I noted that 

throughout his life, Mr. Beeler had suffered from memory lapses or 

blackouts. I told counsel that Beeler had no recollection of the 

charged rape and that the memory of the murder was only partial and 

confused. 

5. Based upon my review of the documents and interviews with 

Mr. Beeler, I was concerned that the severe abuse inflicted upon 

2 
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Beeler may have caused him neurological damage. It was, however, 

outside my area of expertise to opinion on whether in fact Beeler 

suffered from such an injury. Prior to the commencement of 

Beeler•s guilt phase trial, I advised Beeler•s counsel that 

Beeler's blackouts and mental condition may have a neurological 

basis, and I strongly suggested that counsel retain a neurologist 

and neuropsychologist to evaluate Beeler•s neurological condition . 

Trial counsel represented to me that they had already petitioned 

the court for funds for the appointment of a neurologist, but their 

request was denied. 

I declare under pe nalty of perjury under the laws of the state 

of California that 

Executed this 

22103837 

the forego i ng in true and _7orrect. 

,,, < #.,~/l-(d~ 
~ day of May, 1993 at ~cradn. 

~ <;;?ar~ 
Lenore Walker, Ed.O. 
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~I~~ 

Date Time AlllMlrS: 
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8Counly of Orant• 
CA TE January 23, 1987 

Judge Leonard PIC&ri~ CEPT.'QIST: _s_upe_r_i_o_r_COl.....,.m:_rt ___________ _ 

Christopher Lundquist, M.D., l'ledical Director, °"' PHONE NO.: 834-7441 

TO· 

FROM: 

SUBJECT· ...... Rodn.= ..... ev..-Bee~,-l~er __________________________ ..__ __ 

'l'hi9 mm Ls in respcnae to our ncent c:cnversation regarding your c:aurt 
order dated Januuy 14, 1987, far a full c:az:diac evaluation of inmate 
Rodney Beeler at UCDI:. 

I appreciate ~ ccnc:em far the Vlllfare of Mr. Beeler. unfortunately, 
then are seven1 inacc:urraci• and mialHding statamnta in the recently 
sul:llitted report 1:,/ Mr •. BNler'• paych01'1giat, Dr. Stw Wells. In fact, 
Mr. Beeler haa received CClll'lete cardiac evaluatiCIIIII on several occuiana 
1:,/ our correcticnal madical offican, who an bollrcJ-catifi.S intemista, 
and to this date, then hu not bNn any cbjective evidance of c:a&'diac 
diseaae. • 

I uaure you that Mr. 8Nler .vill rmtinue to nc:eive all the nec1aury 
madical attantion that be my requln. 

a.:paf 

Pet. App. K - 153
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Sllphen H. W .. la. J.D .. Ph.D .. F.A.C.F.P. 
Forensic and CllnicaJ PtychOlogiat 

21701 Quail Cnek, Suite 2Se 
Laguna Bad\. CA 9a5e 
(714) 8'3-2S&t 

John D. l.&fflet=t, !"Jlq. 
1502 North B:tt.l6dlat 
Santa Ana, CA 9'Z706 

DMrMr. Bafflett: 

f :_ 1.. t. 0 
JAN \ • .• \91l 

_.:. ' ;_,,1,.rw. 

J~ 7, 1986 

I an vriti.ng' to )G.I with 1f191Li.d tl0 lb:!Mj7 9 l er' ■ Aq\JUt to haV9 a full 
cardiac evalua.tial. at a:DC. 

As you knall, I haw baa\ mamriniriq Mr. D aler u yozr ams•ltant an4 pur­
suant to court order and hsV9 aaen him at least Jatthly at ta Otaoge Chm­
ty Jail ain0a .lut Sepb!intier in the cicune of rfJ/ axtansive ...i.uaticn. 

on each ocra s tm, Mr. a J er has Li!p.li. t.ed t:ia • a.fLC)t.aa of Angina pact.ad.A 
~lminq .....ue chut pains, radiatinl; paiNI in tta aD11 and feel inp of 
iapn:ling suffocati.at durin; mpi -,dee that lat 15 ta 20 minttes- BIi hu 
shewn m his ~ ~, Nit:roglyaldn tablet.a, loN.Ch ha takes 
WNln axperierlcinJ syUptwe1 thia na:licatian is t'ypically pres::ril-1 fDr its 
ability to rel.a t:m~ .wx,t!t" .,.,, .. affac:t:a:l. 

Mr. BNlez' indicates tha~ ha 1aa diagn0secl ...,...l yean * aa suffering 
--> fran "intelmit.tmt. heart beat,• that ha bu mpaatedly had m10Zmal Ell&&, 
~ that he has 1anq sufferal! mm aignifiamtly elevatad bla0d prauuza (ha 

is pre91!1\tly taking the m4l.eati.an tq,resmr f0r this as tellt·. that ha 
~ suffers ocrasja,,al ~ cf his ptlse rate and that physicians haw 

expressed oonoam ouar the l..aval of his bl.en! ch:>l.est.aml. 

I want ta ll!plUi:ra that Mr. n J er ii mt ~ (at laut not m:ire 
than 111h&t is ~ fnm m,st iDDates evc~e} am.1t hi.I' ,-,+cal c:ara 
at OC;J, l:Jut rather he believes that he requires at least cna ~~ 
for avaluat.r.cn- with tha cbviously tmre aq:,t,.isticatad d1agncat:i.c t.echniqua& 
auaiJable •~ ™· 
Mr. Beelar is also. being treat.a! for avare daptas&ian at this t:ima vith 
the antl-dapressant ,,_,ic-atum Elavil, in ·a nMdad e'l ge of 250 IIIJ, at 
l'Olr of sleep. 'lhis is an ~y high de J8 (ll'Jal hcspita\1:rad 
patients rarely requ.irll 1IDrlt than 20QmJ. par day), indicative 0f hill laYel 
cf depteuicn and c:llnica1 ayq,t:ans ad1 u insamia. While he nquira 
this wica+-.ian and ia tmng wl.l-mmitmed as t.c superfidAl sigM (regu­
lar b.l.ccd presm ancl tha 1.ilce) , possibly a bit nme 'Ila/ be requ.ind ~ 
cause of the cardiac effecta that !l4vil can have-~ mm thl lateR 
PDR pmduct Womaticn, •Patients with c:ardiovuc:ular clia.a:dats lh:luld 
be watdwd closely. Tri.cycl.L: anti~t dEup incl.udinrJ Elavil, par­
ti.cw.arly whim given in high doaes 0 haw bean rap:azted to pzmlJCII arrhyth­
mias, sinus tachycardia ad prolcn;atim of tha ~ ~· ttJ0cardial 

Pet. App. K - 154
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Warctian hu been mpartad with drugs ot this class.• 

Finally, &an • payc:h:,l.ogicl standpoint, I 'WCUl.d point out that Hr. P ]er 
is, in JfJ.1I q,ilucm and u CIZfi%nad l,y tha flilPI findings, an individual in 
lih2ll SU"W, t.aw.m_ an4 amd.ety are msmbed ~ta readily into ~ 
diatzeu of the aort that can ~ an! ll&lkan tbll!I functicninq ot organ 
systaDa such u thll heart. and ita ~ w mls. ctwiaJsly Mr. n Jer 
cannot be sparad tha stresw inharmt in bu pi ,t incarceratim m1 ~ 
pardinq capital trial. azt it is qtdt.e p:w•fbJe that a hi;bly acphj.sticamd 
avaluatian ~ rw1 awa;uadwi to alleriat.inq m of hi.a (listtw, 
1llhrther thmugh medicat1m, c:han;III in diet ar other p:,mdhi 1 i ti.as, Ind I 
0&1mot help balievB that mcb axaninstim waw! he help!w. tc hll state 
af mind and pressin; c 11 errl! ftm if it pmvided hDI cnly vith the reu,­
suranm that hi.a anlitim bad Z8llllim4 stable. 

Pl.eaae lat 1111 knew if I can be halpful in q rmthm' mgard. 

'D\ank.yas. 

2. 

Pet. App. K - 155
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,..HEDICAT!ON !. 

DOSE /a&. a.1. ~c Q ~ 

OR . .\:\GE C'OLSTY HE .H Tfl C.\A.E \GE-....CY 
Public Health and ~edic.aL Service5 

Correctional ~edical Service5 

~£DICATIO~ RECORD fORN 

~ame ~ t~ - z1+n /JC J. #_5 OIRECTICWS I Booking No. 'i b r ·J... 1.T 

DATE STARTED ~ • 3l~) Housi.ng L.oc. .6 /tJ-1 
Corraccional Nurse, Deputy or other 
official lnitiat dose box below 
with. d.ateH f.(_, • p) 

Dace It;) (.f)~ ~ ....-a.,:,. Date lil1 Noon PH Bed Hr. 

!. l 2 3 4 

1. ~ I - . ~ 
t.J'J. ·[e ..A p ..._,, ,, ...__ 

..:i. .... ~ ~ ~ 

. ,Jµ ., ... 
""' II -t I ........ 

, Ii' dlYJ 
4 ..... ...1111 • • r"' 

-:-J -
~, I" ~ 

..., .. ~ l --ti .. 
1' ,., ..... ;alllll! - - '- I. ~-

•On• fom used far each drug givm • 

..-avhm medication is 1Lvm directly to th• inmac.e1 initial appropriate be• 
corresponding vit.h the d.ate in the left column. If no,: · pre-dated1 be su·re 
to date. Make sure inmate taku th• mecU.eatLon in your prumc• Indicate 
in initial bcx if subject r•f~sad medicine. 

Send tbh farm to Che d11pm1ary vbm medication ii sccppecl. 

F272-26.17l4 (10/79)8 

Pet. App. K - 156
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Q.L-.SiLAI. RECORD .:.pRCXiRf.SS MJTE.5. 

ALl.F.RGIE.5:. 

. .. r 
.• ~,. ·-j~ ·.1 

--
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ORAr-GE CGUNTY HEAL rn 'CAitE AGrnCY ____ .__-- •. __ .. _ --- -----.:··- ·· -------
' ' 

Corre!c t ion al .Medical Services : 
: --.- .· 

Date. - . 

.. .._, 9 

. . 

D 
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' . -- -

ALLERGIES : : ·: , . ;; • - - - 4 - .. - ;,.._ "" 
4- - • - - - .•-... 

.·, 

--,.::..· .. 

,, 

Pet. App. K - 159



EXHIBIT 24

Case 2:96-cv-00606-GW   Document 248-3   Filed 12/21/12   Page 193 of 246   Page ID #:2665

2-ER-513

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 256 of 286

-•'!'\=~--: - ....... ----

Ti..-;-.e ALLERGIES: 

.. 
~ =--=~ ~ -·= ---=-

. I ----···- • __ 1--· 

-- -
-. -------1 ------

: -- ,;.- __ - -,,~ ~-'-----'-'----------=-~-------.-·.,.;;_:;_~,: ~---. -·_ -- .• -·----. · : . -__ _ 

-----
' • • ■ 

._.:_:. -. ... ·.::-t, . . ,_. - ;. -'..·-~--. 
~----1----·__;_··_...,_.--;,-: ~:'_ ~--
.. _: 

.! 
: ----. -·-:------

~ : ... ; .,t, •• • --· ... ,.. •• 

------1--------1--_-_-_ .... -.. ----•----...---·"•--~·:..,,,;.- ·- ' ·- .- ,-· 

._:_, _____ .... 

Pet. App. K - 160



EXHIBIT 24

Case 2:96-cv-00606-GW   Document 248-3   Filed 12/21/12   Page 194 of 246   Page ID #:2666

2-ER-514

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 257 of 286

- ·-· --· · - ·---
Correctional Medical Services -
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I. ' 
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Q.INICAI; REroRD : PROGRESS~. 

Dau 

.. u'....., r 

Pet. App. K - 163



.... ; 
·,;-,-:· 

-~ 
-~ .. ~ 

~ : 
-~~ . . 
;~~-

·'!:~ .... 
·;~: :· 

'•, :.· 

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 260 of 286 

··: , .=.-;~· •. ' •,- :-: 
,.. 

.• .. .. 

r::-7 
L...J 

EXHIBIT 24 
2-ER-517 

Pet. App. K - 164



EXHIBIT 24

Case 2:96-cv-00606-GW   Document 248-3   Filed 12/21/12   Page 198 of 246   Page ID #:2670

2-ER-518

Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 261 of 286
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DECJ,MATION or ROBQT PADUANO 

I, Robert Paduano, declare the following: 

l. I met Rodney Beeler in the summer of 1988 when we were 

both incarcerated at the Orange County Jail in Santa Ana, 

· California. • 1· remember the jury had recently retuzneda death 

•verdict in Rodney•~ case and he was awaiting formal sentenc:ing. 

I was awaiting trial in my own case. About three years later~ I 

eventually pled guilty to numerous counts of residential robbery, 

bu~glary, extortion, conspiracy to sell cocaine and false 

·1mpris6nment, . and received an eight-year sentence. 

2. Around August of 1988, Rodney and I were both hou.sed in 

the pro per section of the Orange County Jail. At first I . was 

housed on a different tier than Rodney·. I was then moved to the 

sat.ne level he was on and I saw him more often.- Even when we were· 

housed on different levels, I saw him almos·t dai~y be·cause he was 

allow~d to walk the tiers. I lived near Rodney for qver nine 

niQhths before he was sentenced to death and sent to San Quentin 

in May <?f 1989. 

3. My first impression of Rodney was that he seemed like a 

person who had t~en too much LSD in the 1960 1 s. This was 

because Rodney seemed so out of touch with reality. From my 

observations, he did not seem to function in a norll.lal manner. 

4 . . I first realized that something was wrong with Rodney 

~hen I asked him to bring me something while he was out on the 

tier hallway. Rodney said he would, but then he did not deliver 

what he promised to bring me. When I asked him if he had brought 

it to me, he acted very confused. He said he did not remember me 

asking him at all, even though I had asked him just a couple 
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minutes beforehand. Rodney then told me that he often noticed 

that there were lengthy periods of time that he could not 

remember. 

S. Rodney had a habit of blanking out sometimes to the 

point where you could_· not talk to him. There were many times -

when I saw Rodney staring at the wall with a blank look on his 

face. Sometimes he would respond when I ·called bis name, b~t: 

t .here were times when he would not snap out of it even when I 

shook_ him and called his name. Othe~ times, I asked him a~o~t 

some~hing he had done only a couple of hours earlier, and h~ had 

no recollection of it. 

6. Often it was hard to tell whether or not ~odney was 
aware of what I was saying when I talked to him. He appear¢q ~o 

be paying .attention outwardly, but later I wondered if ·he had 

really been conscious of what I was saying. Often, · _he was 

~tari,ng directly at me, but I would find out later . that he did 

not take in . what I was saying. Several .times I asked him apout a: 

p~~vious conversation we had, and he looked at me in a puzzled 

fashion and told me that he did not remember it. 

7. When Rodney actively participated in a conversation, it 

w~.s often ~early impossible to understand what he was trying to 

s~y. I remember that on several occasions I had to ask Rodney 

two or three times to repeat himself before I could determine 

what he was saying. Sometimes he did not pronounce words 

clearly. Other times, the things he said were so far out in lef.t 

field that it took me a while to figure out what he meant. 

8. Rodney had trouble co~leting simple tasks. I think 

the jail staff on the tier learned that they should not ask 

Rodney to do anything that required memory or even routine 
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thought processes because Rodney would not be able to do it . 

Rodney brought food to other inmates-, but food delivery was e~sy 

because he just had to bring a tray to every cell. He could not . . . 

distribute the mail, because he ended up delivering the mail ~o 

the wrong people . Mail delivery involved matching addres~es on 

envelopes to cells on the tier, and Rodney could not do that._. 

9. Physically, Rodney did not look normal . Rodney drooled 

:r~gul.arly~ As he spoke to me, drool often came out of the side 

of his mouth uncontrollably. He was not conscious that he was 

cµ-09ling, and he only wiped it off when I told him that he was 

drooling. Rodney also did not take very good care of himself. 

_H_e did not seem to care about how he looked._ He rarely showered 

or •haved and was disheveled most of the time. 

lQ. Rodney was also physically uncoordinated. I remember 

waiching him try to play ping pong with other inmates. He kept 

ri:ti.ssing the ball or hitting it off the table . Another time, he 

tried to play basketball., · but gave _up because he · could not · score 
. ' 

$y points. He could not get the ball to go into the hoop. 

Roc;lney rarely participated in sports or exercised, I guess 

because he was so uncoordinated. 

11. I thought that it was strange that Rodney, who wa~ 

supposed to be a vicious killer who had been condemned. to death, 

~ -s so pleilsant and harmless . The jail staff seemed to allow him 

a lot of freedom and did not seem to act tense or nervous around 

him. He was kind of a joke to them because he was so goofy. 

• 12 . Some of the guards used to make fun of Rodney because 

he was slow. They called him "Retardo11 and "Ai.rhead. 11 Most 

people I knew on the tier knew that Rodney did n~t function 

mentally like the rest of us. 
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13. Some of the other inmates took advantage of . Rodney at ·. 

the Orange County Jail. Inmates used to try to convince him to 

give them some of his medications or some of his food. Rodney 

usually just gave them what they asked for because he did not 

seem to understand that they were taking advantage of him . . ·. He . 

thought they were hie friends. 

14. Rodney had very few friends in the jail. I spent time 

...nth him, but I would not have considered Rodney a real friend 

because he was not normal. With other guys, you could. talk about 

sports or women or current events. Rodney's mind was so !U>Selit 

mentally that .he was not capable of having any interests in 

normal topics. It was impossible to have a regular conversation 

with.him. He was either not conscious of your efforts to talk . 

with him, or he had nothing to add to a conversation; I trie4 ·to .· 

talk to him about the criminal charges he was facing or his trial 

proceedings, but he did not seem to understand anY1;hing about 

either topic. 

15. After talking with Rodney, it seemed like he 

unqe~stood very little of what went on at his trial. I was 

concerned, so I asked him who had testified and what had 

ha~peneg. He told me· that he could not answer the question 

because he just did not know. He did not seem capable of 

discussing the evidence against him or the performance of his 

attorneys. Rodney showed me some transcripts and recorQS he had 
• . in his cell, and I learned a bit about his case by reading those 

materials. 

16 . Rodney frequently sought help from the mental health 

staff at the Orange County Jail. I remember that Rodney often 

told me that he was going to see the jail psychologist. He 
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seemed very depress~d, and I think that he needed treatment. 

Rodney used to come back from his appointments and tell me that 

his psychologist had given him advice about his case . Most 

inmates knew not to discuss their case with anyone but their 

lawyers. Rodney did not seem to understand the difference 

between his lawyers and people who were potentially hostile to 

his defense. 

17 . Rodney was taking a large number of medications whe~ I . 

knew him. I remember seeing him with an entire handful of pill~, 

which he took as .. many as three times per day. It seemed as if he 

had a large variety of pills because they were all different 

colors. Rodney occas1onally forgot to take his pills. Sometimes 

when he forgot to take them, he did not come out of his cell 'for 

hours or days at a time. Rodney generally slept much more than 

mos.t people. When he was not out on the tier, Rodney was usually 

in. his ce.11 sleeping, even during the middle of the day. 

18 . Rodney oft~n suffered from painful headaches. · He. told 

me that he had headaches all the time. I remember Rodney 

S(lllinting .his eyes in pain because his headaches were so bad. 

That squinting look is one of the main things I remember about 

Rodney because he looked that way so often. Rodney often lay 

dowtt in his bed for as many as two days because his headaches . 

were so painful. He had trouble getting out of bed because his 

head hurt when he stood up. 

19. Rodney also told me that he was having chest pains 

regularly. I know that some of the medications that he was 

taking were for his chest pains . 

20 . While I was in the pro per section of the jail, I read 

an article in the newspaper about some doctors who were 
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conducting computerized brain scans to evaluate people who may 

have suffered from brain damage. It sounded as if this test was 

a good way of showing the level of activity in a person's brain. 

Considering the way I had seen Rodney acting, it seemed that it 

would be important for hie case to determine whether or not his· 

br~in was functioning normally. 

21. I spoke with Rodney about the brain scan tests .and told 

him to speak with his att,orneys, John Barnett and Otha Standifer, 

·about them. Rodney did not seem to understand what I was talking 

about. No matter how many times I tried to explain what the . 

tests were for and what they would do, it just did not sink in. 

I think that .he eventually managed to bring up the tests with. his 

attorneys. 

22. John Barnett was also representing me at this same 

time, so I decided to speak with him about Rodney's case when I 

saw. him. I told Barnett about the fact that Rodney could. not 

. reme.mt>er long periods of time and seemed to be very mentally 

impaired. When I told Barnett about all this~ he seemed 

~µrjprised. It seemed as if he had not taken the time to look. 

int:.o the mental difficulties Rodney was facing. He .also did not 

1:1eem interested in learning about Rodney's mental health. I ~old 

bim about the brain scan, and Barnett brushed it off by saying 

t .hat the case was now Otha Standifer' s responsibility since t-he 

trial was over. He said Otha would have to write some sort of 

motion to allow the test to occur. 

23. After this conversation, I was very concerned because .I 

had. been disappointed in the work Barnett and Standifer were 

doing on my case. Barnett took a long time to file a discovery 

motion in my case that I thought was extremely important. 
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Standifer visited me once at the Orange County Jail and promised 

to work on some motions on my case, but I never saw anything come 

out of it. I eventually fired Barnett from my case because he 

was not doing the work I expected of him. 

24. As I understood it, John Barnett's firm had a contract 

wfth Orange County to work on conflict cases. It seemed as if he 

was working on too many cases at the same time to be able . to put · 

in the amount of work necessary on each case. Several of the 

i .J:11Dates I knew in the County Jail were also represented by 

Barnett. From my conversations with these other inmates, it 

seemed like they were not satisfied with his work on their cases, 

either. 

25 . I asked Rodney after a couple of weeks whether his 

attorneys had made an effort to have a brain scan conducted on 

.him. As usual, Rodney's answer was: •I don't know.R It seemed 

Rodney was just not able to help his attorneys, and was not 

capable of. understanding what a brain scan was or how it would 

help his case. I spoke with Barnett again, and he told me th~t 

Otha Standifer was supposed to be working on it. 

26 ~ When it seemed like Rodney's attorneys were not goin~J 

to have any testing done, I told Rodney to ask the court for new 

coun~el. No matter how much I tried to explain, Rodney did not 

seem. able to understand my advice. I agreed to write it down on 

a piece of paper, so he would remember to tell the judge that h~s 

attorneys were ineffective because they failed to get him a brain 

scan. When there was a court hearing, it was my understanding 

that Barnett told the judge that he would try to have testing 

done and the judge kept him on the case . 
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27. After the brain tests were done, I learned that ~ll¢y 

re:vealed that Rodney's brain was extremely abnormal. I was ·not 

surprised, because Rodney's behavior had indicated to me that 

something was seriously wrong. 

28. I was very surprised to hear that Rodney .had been 

formally sentenced to death. I thought that the tests would help 

to show the , judge that Rodney's brain was abnormaL Howevl:!r, 

later I found out that Barnett and Standifer never found an 
expert to testify about the tests. It seems very unfair that 

Rodney was sentenced .to death because his attorneys failed· to do 

their job. If they had noticed Rodney's mental health. problems 

from the beginning and followed up wi.th the right. experts, the 

jury would have heard evidence of a much different man. 

29. Obviously I am not an expert, but even I noticed that 

$Gimt!thing was abnormal about Rodney's behavior. Rodney was ·a 

me~~ally ~eficient, confused individual when I knew him at the 

j~i1 ; He · needed treatment and help to · understand his trial and 

s¢nt!!nce. 

t declare under penalty of perjury under the laws of the 

United States of America and the State of California that the 

foregoing is true and correct, and was executed this ~day .of 

Novp.Hf.,6/5,R , 1997 . 

~ 
• ROBERT PADUANO 
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3/2.'{/'l'l 
1o--iT.:f.t1-

ng:;µ.R..UJQII OF RSlNM 'I MM1%!CII,CO 

Tf'4\ 1/iv/'Yf 
lo"' I, fheaae F. Maniscalco, declare the following: 

L I was an inmate at the Orange County J~il for about ten . 

years from 1984 until 1994. Rodney Gene Beeler was al'so an 

1nmate at the jail frtlm 1986 until 1989. He lived. near me· in .the 

pro per· area of the jail during his trial and the period before 

. the.judge in his case sentenced him to death. Inmates in the pro 

per area were allowed some freedom to walk out of their cells 

during that time, so I became familiar with Rodney. I .was a 

practicing attorney prior to my arrest, and I advised many . 

inmates on their cases. After two trials, I was sentence9 to 48 

years to life in state prison on three counts of second. degree 

murde.r in 1994 . 

2. I remember noticing from the first time I saw him that 

Rodney shared some characteristics with mentally retarded. or 

disabled people I had observed. Rodney stood and walked -in a 

slouched fashion. He usually looked down at his feet, and on1y 

rarely picked up his head when he spoke to me. Rodney's face was. 

sort of slack and relaxed, and did not have the animat_ion you 

would see in most people. I also noticed that Rodney was not 

well coordinated when he horsed around with the guys on the tier. 

3. I remember speaking with Rodney and soon realizing that 

my suspicions were pretty accurate. Rodney appeared to have the 
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mental . capacity of a six year old. He was very naive and easily 

manipulated. One of my clearest memories of Rodney is a til[)e 

when a number of the men on the tier convinced Rodney that he 

should hit a solid wall with his bare fist as hard as he could .. 

For some reason, Rodney just went ahead and~idit without 

thinking. As one would expect, Rodney seriously injured his hand 

when he hit the wall. I could not believe that he would do 

something so illogical as to hit a wall simply because he had 

been dared to do it. If I was looking for a fall-guy, Rodney 

would have been the ~irst person I would think of. 

4. Conversations with Rodney were difficult. He became 

unable to contribute to the discussion when words became too big 

or concepts too difficult for him to understand. I had to use 

simple words when I spoke to Rodney, and I recall having to 

repeat things to him often. Most of our conversati ons tended to 

be about simpl e things like Rodney's daily needs and wants. I 

learn.ed not to talk about more abstract concepts with him. 

sometimes, Rodney brought up things completely off the subject. 

Fo:r example, I might have been talki ng about a car . I owned, ·~nd 

Rodney would bring up something which had happened when he was 

walking down the tier. Conversations with Rodney lacked any real 

continuity, so I just tried to keep our communication down to the 

basics. In addition, Rodney had to be reminded often of thin_gs 

which happened hours or days beforehand. It appeared that 'there 
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were spells of time which he completely forgot. 

5. Rodney was sweet in a simple, childlike way. In the 

county jail, where most prisoners were fairly tough, Rodney stuck 

out. Rodney figureq out that some guys on the tier liked sweets, 

so he made a snack out of toast, butter, and sugar. Rodney saved· 

up his bread, butter, and sugar, and once in a while cooked up 

these little toast snacks at night. He then came out on the tier 

during the day and . handed them out to other inmates. It was as 

if he was doing anything he could to make friends since he cquld 

not do so in a normal, adult way. Rodney was very well behaved 

in jail, and I do not recall ever seeing him act in a violent 

.manner. 

6. Other inmates at the Orange County Jail liked Rodney 

because he was so harmless.,. polite, and dim..:.witted, ·but the.y .. 

sometimes had some laughs at his expense. • I remember that the.t"e 

were some standing jokes about Rodney being slow, but I really 

dc;:>ubt that Rodney understood that people were making fun of him •. 

7. Rodney asked me many questions about what was going ·on 

during his tria).. His questions were much moreelementc1ry than ­

those -of other inmates, which led me to believe that Rodi:iey was 

haying. a very hard time comprehending the trial. I had the 

impression that he was understanding the process like · a ehild 

would. He seemed very confused. In my opinion, Rodney certainly 

would not . have been able to assist his attorneys, especially 
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given that they did not seem to be concerned enough to explain 

the process to him. 

8, I remember that Rodney used to spend ma~y minu.tes ~ta 

time in trance-like states. On several occasions, I had to 

e.ither shake Rodney or call out his. name repeatedly to get his 

attention. Rodney also had memory problems. He seemed to for9et 

things we had talked about or things we had done often. 

9. It was clear to me from my interaetions ·with Rodney. 

that there was something very wrong with him mentally, and I.was 

alarnied that his attorneys did not seem to be presenting evidence 

of his mental deficits to the jury. When I asked Rodney ~hat his 

attorneys were doing, he very rarely had an answer. I read about 

a new brain scan which was being used to measure the amount of 

activity occurring in the brain . . I thouaht that if there was. 

anyone whose test would indicace a serious lack of brain 

activity, it would be Rodney. 

10. As I expected, though, Rodney had a hard time 

understanding what I was saying when I tried to explain to him 

that I thought it would be a good idea for his att orneys to have 

the brain scan performed on him. Trying to get Rodney to 

c:::omprehend the concept was a nightmare and it took time. I 

remember that Rodney seemed to withdraw into h~elf when he 

could not understand. I could tell that he was embarrassed that 

.he needed things explained to him so much. After a number of 
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conversations,· I think that Rodney finally brought up the idea of 

the tests, but his attorneys still did not initiate the t .esting . 

. I, along with another inmate named Rob_ert Paduano, also took time ­

to explain to Rodney that he needed to ask for a Marsden h_ear_ing. 

As usual, this was a long process involving talking to Rodney as 

if he was a child, but I believe that he finally succeeded w.ith 

our-help in raising the issue in court. I really think that we 

had to coach Rodney, because he would not have otherwise reaiized 

that his counsel were failing him. 

11. As I had expected, I heard that the brain scan .showed 

that Rodney's brain had much less -activity than usual. For 

reasons which I could not understand, though, his attorneys 

failed to present this evidence to the court, and I learned that 

he _was ,sentenced to death. I could not.believe that Rodnevwas 

condemned when such powerful evidence of his mental impai.rments 

was iri the hands of his attorneys. I also think it is extremely 

unfortunate that Rodney was not capable of noticing and objecting 

to the problems with the apparent ineffective representation he 

was receiving during his trial. His situation would probably 

have been even worse i£ a few of us on the tier had not raised · 

concerns about his case. 

12. I sincerely believe that Rodney does not belong on 

death row~ and that he would not be there today had his attorneys 

presented evidence of his serious mental impairments at his 
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trial. In the jail, Rodney was a childish, good-natured guy who 

loved his family. I bel ieve that any competent attorney would 

have raised a question about his mental state if they had taken 

ti~e to speak with him and obtained appropriate evaluations . 

. From IRY. observations in the jail, .I think there was a seriou~ 

qgestion as to whether Rodney was capable of helping his 

attorneys or comprehending his trial. 

13. I was never contacted by attorneys or investigato~s 

representing Rodney Beeler at his capital trial. Had I be.en 

contacted, I would have been willing to provide them with all of 

the above infonnation. 

I declare under penalty of perjury under the laws of the 

United States of America and the State of California that the 

foregoing is true and correct, .and was executed on thi.s • .z:f... day 

, 1998. 
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DBCLIRA'l'IOB 01' DAlaBL Writ 

I,· Daniel ~ffy, declare the following: 

1. I met Rodney Gene Beeler at the Orange County Jail in 

early 1988 . . we were both housed in the pro per ·tank together for 

many ~onths ~ We lived on the same tier, and saw each other da,ily 

during that time. We also saw each other often at meals when we 

were on different tiers ·within the county jail. • There were a 

dozen or so one~man cells on each tier in the pro per area, and 

our cell doors were often open all day, allowing us to wal~ 

around and talk with one another. I was at Orange Co~ty JaiJ 

for about eight years until I was finally sentenced to life in 

prison without possibility of parole on murder charges. 

2 . From the .first time I met him, Rodney .. struck me as a 

inan :who was severely mentally . impaired. Rodney was ·a simple, .· 

~lli .• ldish kind of guy who really seemed to be operating on the 

level.. of a young child. I liked Rodney because he appeared tq 

have a good· heart . However, I did not consider ... Rodney a cl.01:1e 

f:c:iend, because he was not like a peer to me. I · sometimes acted 

like more of a parent than a friend to Rodney even thoug~ we ~~e 

.about the same age. I remember being concerned that .Rodney might 

be targeted to become an informant, because he seemed to be so 

.easily manipulated . 

. 3. • Conversation.s with Rodney had to be light and simple . 

1 
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I enjoy discussing philosophical issues with other people. 

However, I quickly found out that Rodney be~ame • ~rustrated and. 

withdrawn when I tried to discuss anything other than things like 

the menu at the mess hall. I realized that I could not h~ld 

normct.l conve~sations with .him like I did with peoplE! with avetage 

intelligence. I worried that I was confusing him when I used 

long words or spoke~ lengthy sentences. I also caught ~sel,f 

!lOt :pay.ing attention to Rodney because conversations with him · 

were so simple and unstimulating. 

4. I still remember the look that developed on Rodney's 

face when he could not understand what was being said. I could 

tell -in h.is eyes that he was extremely frustrated and 

discoµraged. Other times, I think that Rodney just ~retended 

• t .h~t: l;le underst·ood what was being said to him as · a defense 

mechanism. t think that he _' was embarrassed about the fact that 

he was unable to interact normally with us. He us~d to just nod 

blankly. I think that Rodney lacked an understanding of even the 

most si.mp~e principals. 

5. . Conversations with Rodney were made even more difficult 

because he spoke slowly and deliberately. This -struck me as 

strange .because Rodney's body was often very jumpy. I remember 

him rocking back and forth and bouncing his leg often while he 

was .seated. It was strange to observe his body as so active, 

when his speech, in contrast, was abnormally slow. I . was also 

·2 
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surprised to see him drool from his mouth often. 

6. Rodney had memory lapses that covered long periods of 

time while he was at Orange County Jail. I had to repeat things 

to Ro':111ey often because he did not remember what I had said the 

first time . I remember tel_ling Rodney t,hat we had had the same . 

conversation a day or two earlier. Rodn~ acted dumbfounded, 

because he had no recollection of our previous talk. This 

$ituation happened several times. 

7. I do not think that Rodney was abl~ to coq;,rehend many 

of the proceedings at his trial . During his trial, I rememQ.er 

that Rodn,y used to regularly come back from court and ask me a 

lot of basic questions about what his lawyers were doing and what 

might happen in his case. Most of the answers to the questions 

t~~ . he .asked were fairly obvious. Also ,. I was conce.r!iled that · 

his attorneys were not doing a good job of keeping hin:l informed 

arid consulti.ng with him about their defense strategy. I did. not 

make a big effort to try to explain things to Rodney because I 

did not think that it was my place . Also, Rodney often became 
' . . . . 

even more confused when I tried to explain things to him. ~qdney 

seemed. frustrated and discouraged because he .really could not 

comprehend. what was going on. 

8. I think that many of the guys on the tier realized that 

. Rodney was mentally impaired. In fact, some inmates used. to poke, 

. fun at him because he was slow. I had the impression that it<>4ney 
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rarely realized that he was being made fun of. Their jokes just · 

went over his head. I could also tell from the way the guards 

·treated Rodney that they thought that he was dumb and slow. 

9. Rodney complained about having painful headaches 

~egu:larly .at the county jail. .He also seemed ' to be very 

depressed. I recall trying to comfort him when he told me that 

he was thinking about committing suicide. Rodney had ~best pa~ns 

which I thought may have been a symptom of some sort of. anxiety 

attack, as well. 

10. Despite all of .his problems, Rodney was clearly a 

polite, friendly guy while at the jail. While Rodney did not 

have real friends at. the jail, I think that most of the guys 

·1iked him and felt sorry for him. I did not ever see Rodney ac.:t 

vi,olent or threatening. He spoke fondly of his wife and childten 

iirequently, and seemed to be very sad to be separated from them. · 

Roqpey used to excuse himself every time he had a question to ask 

a;id th~ n:te when I helped him out. Rodney also seemed to be 

conce.rned about what other inmates thought of him. I remember 

hµn asking me what other guys said about him, almost like a young 

boy would. I think that jail officials recognized that Rodney 

was not a real threat to anyone. I remember that Rodney was 

. designated a low secu;:ity threat. 

11. From the contact I had with Rodney, I think that it was 

very obvious that he was not functioning normally. Given my 

4 

1194 EXHIBIT 27 

2-ER-542 

Pet. App. N - 186



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-3, Page 286 of 286 

Case 2:96-cv-00606-GW Document 249-1 Filed 12/21/12 Page 22 of 260 Page ID #:2747 

daily observations of Rodney, I do not know how he could have 

understood many of the proceedings at his trial, and I cannot 

imagine bow he could have been capable of. providing assistance to 

his attorneys to prepare his defense. I think that any 

reasQriabie person who spent some time with Rodney at the time . 

wouid have raised concerns ~ut his mental health. Rodney's 

head. was spinning wh_ile he was at the jail, and I can only 

imagine how much more confused he must have been in the formality 

of the courtroom. 

12. I .was never contacted by attorneys or investigators 

representing Rodney Beeler at his capital trial. Had I );>een 

contacted, I would have been willing to provide them with all of 

the above information. 

I declare under penalty of perjury under the laws of the 

• United States of imterica and the State of California that the 

foregoing is true and correct, and was executed on this~ day 

, 1998. 

s 
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DECLA&\TIQN OF LOIS LYON 

I, Lois Lyon, declare -as follows: 

1. I served as a juror in the capital case ~gainst Rodney 

Gene Beeler. The trial was held in Orange County, .Calif9rnia 

-f~om May 1988 to July 1988. 

2. .I remember the jury was comprised of people of all 

ages. One juror was ·around twenty years old while another was in 

her sev:ept-ies. I was in my late fifties ·when I served en Mr. 

Beeler's ju;ry. 

3·. As • .we l istened to the evidence in .the guilt phase ~f 

ttie • ~r-,ial, . . i -t seemed to me as though the prosecutor ieft. room for­

doubt as to Mr. Beel er's guilt. Most of the evide,nce was 

circurilstan_tial. I remember the evidence showed· that two ·shots 

wer~ fir~d, but no murder weapon turned up. The prosecutor-

really had·: only one piece of hard evidence and that. was Mr . 

Beeler's fingerprint in the victim's house. But it certainly Qj,9, · 

not prove .to me ~hat Mr. Beeler had committed the murder. 

4. From· my pe_rspecti ve, Mr. Beeler _was convicted by his . 

1 

1196 EXHIBIT 28 

3-ER-546 

Pet. App. O - 188



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-4, Page 4 of 252 

Case 2:96-cv-00606-GW Document 249-1 Filed 12/21/12 Page 25 of 260 Page ID #:2750 

own lawyer. Since the prosecutor did not make his case, I, a~ a · 

~uror, would have had to find Mr. Beeler not guilty. But, 

because Mr. Barnett basically told us that Mr. Beeler was at the 

* - seen~ of the '!llUrder, we .had no problerri: finding. Mr. Beeler_ guilty. 

5. During _Mr. Beeler's penalty trial one .of our jurors, . a 

woman in her forties, did not report for jury duty one mornj;.~g. 

~pparently someone in her family was sick or had passed away. 

So, she had to be_ replaced by an alternate. 

6 ; I remember one of the alternate jurors tol_d u_s, right 

at the beginning, that in the country where he grew up (i~ the 

Middle East), there was no justice of .this kind available. If . . .. 

someone killed someone .there was no trial -- the guilty person 

was just · taken out ·and ·shot . 

7. ~r. Beeler never testified. I guess some people ' just 

q~9t handle testifying . He may not have been mentaily stabl_e 

enough to testify. · He had some P,sychological problems. • He wa.s 

subjected to so much hate. and hostility when he was growing up. 

He rarely said a word. He seldom talked to his attorneys. H~ 

did not sbow any emotion during the trial. 

8. We were never given any information about whether Mr. 

B~eler had problems other than his psychological e>nes from his 

lt' TM• \t"t\p\\CP-,1..01i, 'Hl me., o~ ,-n, "~~ ~-s c.va..s ~ ~ 
h \.s G\ l ~f"\ -r t t'Y'\ \- • B' e I u J U,>CU m~ r c: .. e.tt.:ro..,,,' '"' \ (\ u ~ t ~cl . . 
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trollbled childhood.. For instance, if I had been told that he had 

suffered from o:ganic brain damage I most likely would have voted 

differently .for the penalty verdict . Evidence of brain. da~ge .i~ 

important to know, because a brain-:damaged person. cannot alway~ 

tell right from wrong or use good. judgment especially if 

something iike the facts in this case has happened to them . 

9 . When we . began to deliberate on • the sentence, I remember 

one woman did not know which way to vote. We all gave her ~ur 

opinions. We heard her out, over and over . There w~re . two men 

wn.o said they would write up something on the pros and cons of 

tne q.eatn penalty iri this case . _we had se.cret . vote after secret 

vote. It went on for days. Then on the last morning one of the 

:jurors had a. death in the· family and he had .to leave 

\µleJq>e~tediy. • We then had our very first ballot of the morning, 

and it was unanimous . I was surprised that we all agreed -so 

C:NicJtly . Because this had come about so suddenly I thought it 

wc:>uld _be a good idea to take some time ·to think over what we had; 

done. I told everyone we should stop right there and reflect on 

how we had voted because we had .never come to an agreement 

.-before. We did not however take another vote, and we returned to • 

the court with the verdict . 
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10. As a jury we t .alked at length about what we saw as a 

b,ig problem. our only options for the sentence were the Death 

Penalty or Life Without the Possibility of Parole. Many of us 

statec::l ciµr~ng deliberations ~hat Life Without the Possibility of 

Parole ' did not really mean that Mr. ~eeler would never get out of 

prison. We discussed that if we could rely on the fact that l;l.e 

would most likely never get out, then it was a realistic option 

for us not to give him the Death Pen~~ty. But, we discussed our 

conclusion that our court system, as we understood it to operate, 

would allow Mr. Beeler to be parole·d some time in the future,. 

just like Charles Manson could be paroled. 

11. • Oz;ie juror took notes of our deliberation_s and ac.ted as . 

l;l<:>rt of a secretary to the jury. She was one of the juro;rs woo· • 

pointed out to us that some of the Manson Family had gotten out 

on parole. We all talked about the many cases we had seen .where 

• there was only one murder, and how eventually the person was 

paroled. The juror said to us if Life Without Possibility of 

Pa;-ole meant that then O.K. let us give him Li_fe, but then she 

·said we had to compare Mr. Beeler' s situation to Charles Manson's 

situation. She _told us that Mr. Manson goes up for 

year, and so would Mr. Beeler : Our group of jurors 
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. . 

-was intelligent enough to realize that the courts would most 

likely not carry out our verdict of l~fe without possibility of 

parole . . It was a big decision, but we discussed and concluded 

that most likely Mr. Beeler _would eve_ntually. be paroled. We 

stated that we just could not vote for Life Withou.t Possi-bi~i.ty 

ot .. Pa.role when it actually meant Life With Parole. 

12. -And, too, we all talked about the realization that ou~ . 

decision, after all, was not the final decision. OUr decision 

_was· not the sentence. We could not just. go • in to court and say 

t .hat is it, that is what is going .to happen. We discussed how 

the Judge had the last word, and that our decision was just a 

recommendation. Also, we talked about how Mr. Beeler'~ case 

would be appealed automati_cally. There wa·s discussion by the 

jurors ·on t -hat . During our discussion, we agreed we could only 

d9 ~o mµch, the rest is up to the judicial system and_ the way it 

works. I also mentioned that during the trial I could see . that 

f1r. Beeler's lawyer was already setting things up for the appeal.­

We discussed that since Mr. Beeler would have the benefit of an 

appeal, i_t was easier for us to agree to the Death Penalty . 

. know it was in my case. 
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13. I have· never before spoken with Mr ._ Beeler' s defense 

team about . my experiences as a juror in the Rodney Beeler trial . 

ijad I been approached, I would have provided the above 

I dec.lare under penalty of perjury . under - the iaws of th~ 

state of California and the unite~ States of America that ~:he~­

foregoing is · true and correct . 

JP - • 19 -• 'ff' 
PATE LOIS LYON · 
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Pffl:AMTIQN QF CATfflRINI AIMI! 

I, Catherine Alsup, declare u follows; 

I. I served as a juror in the capital trial of Rodney Gene Beeler. The trial took 

place in Orange County, California. in the summer of 1988. My name at 1he time was 

Catherine Bradley. 

2. I rem.ember the first time I saw Mr. Beeler was during jury selection. I was 

very intimidated by the process becau.v: I was alone in the courtroom while these men 

asked me questions and Mr. Beeler just sat there. He looked very strange to me. When 

the trial started, though, I did not remember Mr. Beeler much because he did not testil)t· or 

participate much in the proceedings. 

3. We listened to a great deal of testimony about the abuse Mr. Beeler _en4ttred 

as a child. Thouah I took that into consideration, evidence of brain damage that may have 

atrcctcd his decisiOI" rnaking and memory would have explained a lot more about him 

than stories about his childhood experiences. 

4. Our guilt delibaations did not take Ion& but our penalty deh"bcrations were 

considerably more difficult In the bc:gioning of the deliberations, it seemed tbat many 

jurors were undecided and expressed ambivalent feelings about which sentence to vote 

for, l told my fellow jurors that my opinion was that life without the possibility of the 

parole was an extmne and appropriate 1»mishment, because Mr. Beeler would ha~e to 

liVe the rest ofhis life in uncomfortable and isolating captivity and think about what he 
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~ 

had done to get bim there. 

s. During delibcntions, there was one juror who expressed .the opinion that we 

·sbowd mab an example out of Mr. Beeler by giving him·- death penalty.· Tbls,-he 

said, would send b-meuage to othcn daat the Justice system was going to be tough oo 

crime and that we were not aoina 1o let people off tor serioul crimes. He stated d28t 

penalticS wac too lenient for crirnirws lUld this would send a message that crimes would 

end. in severe punishment Bvcntually this juror·convinced some juroa"tbat makmg .an 

example out o(Mr. Beeler was a good idea. 

6. On the last day of our deh"bcrations, a juror came in and told Che rest otus 

that his father bad passed away and that he had to leave that aftemoon for the timerat He 

stated that we should get this done and urged us to reach a verdict that day because lf we 

did not. we would have to imroducc an altemate to our deb'bcrations and evcrydiing 

wouid get more complicated. Everyone was pretty exhausted by then. as we bad 

deh"berak4 at length and 1akcn Jna11Y votes. We then voted and retumed to court~ a 

deadlva-diet. 

I deem under penalty ofperjury·under the laws oftbe State ofCalibnia and~ 

United States of Americ:a that the foregoing is true and correct and dw this dedaratiQli 

wu ~ on tbe~day ofDecemblr, 1998. 

(},L;~- ~ 
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PIC:LMAT?OH or QROLD KALUB 

I, Harold Walker, declare as follows: 

1. I . served .as a juror in the capital trial of .Rodney . 

B¢eler. The trial: took place in Orange County, California, · from 

May to July of .1988 . 

. 2. I watched Mr . Beeler throughout the trial. .My first 

impression was that he seemed normal. Later on, after the 

evidence came out, I came to believe he may not be normal. 

Still, it was hard to develop an opinion when Mr. Beeler never 

said anything. He was just like a lump sitting there. 0nc·e in a 

while }:le .would whisper to his attorney, but. not much. I would 

~~ye· preferred it if he had -testified, but . I figured he probably 

worried that he would get rattled if he tried to speak_. 

3 . We . listened to a lot of testimony about h_is 

upbringing·. :He was abused by his family when he was growing up. 

It was terrible what happened to him. However, I cert_ainly .would 

hav:e been interested in hearing evidence from an expert that :p,e·. 

had brain damage. It would have explained ·more to me abOut Mr. 

Beeler's actions at the time of the crimes than those stories we 

heard about his family life . . 
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4. When we began our deliberations, we decided to take 

sec·ret ballots. I remember our first ballot on the ·sentence was 

-divided three ways. Four jurors. were for ·the death penalty, fo.ur. 

were. for life without possibility of parole, and four we%'.e 

undecided. I- told the juro%'.B who voted .for· the death penal-ty 

th.at it_ just did not fit in this case. I said that Mr. Bee"ier 

was a burglar .who was surprised and caught off-guard~ I tllen 

toid the jury stories about my own personal experiences·.and· my 

reli:ic:t-ance to condemn anyone whose behavior I could well 

understand. 

s. I had had· .a personal- experience that was very similar 

to that of Mr. Beeler. I drew on this experience, using my own 

reactions ·and: behavior to explain Mr. ' Beeler IS' conduct .to my 

feliow jurors, when we were deliberating about .the penalty. 

6. My experience· took place many years before Mr. Beeler•s 

trial, :but my memory of the incident was and is clear. One 

riight, without any warning, the door to my home .was thrown open 

and my wife's former 260 pound husband rushed in. He . saw me 

. ~itting at the table and he lunged at me·, grabbing me by the 

.collar. He struck me and was soon on top of me. As we 

$truggled~ I b~came increasingly angry, first losing my_ 

rationality and_ ultimately losing my self control~ I was only· 
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defending myself, but I sort of went _crazy and began hitting him 

~shard as I . could. I felt I was in danger and I just snapped. 

I could not stop myself. I beat him very badly. I learned tllat 

you can be.come temporarily insane when you are· fearing for your 

life. 

7. It seems to me that something like thi·s could have 

happened with Mr. Beeler. The evidence suggested that when he 

entered the victim's home unarmed, he thought he would be a:loJie 

~uri~g the buz:glary. • When the angry householc,ier came home 

unexpectedly and confronted him, he could have felt :hims.elf in 

danger the way I did and reacted in a similar way. Perhaps., like 

me, Mr. Beeler just snapped. 

B. As we .. talked about Mr. Beeler' s actions, I told t,he 

other jurors I understood how Mr. Beeler felt. I believe I could 

have killed my wife's former husband just out of fear for myself 

cµid. .my sat'ety; .• Anything can happen when you are confronted with 

a dangerous situation. 

9. I also remembered another incident which I later . shared. 

with the j\lrors during our deliberations over penalty. One 

evening, several years before Mr. Beeler•s trial, I looked out my 

window and saw two young men around my parked car. I thought 

they had stolen my hubcaps. I ran outside to stop them,· then 
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chased them as they fled. I continued to chase them even af.ter 

they had jumped into someone's waiting car and began driving 

away. It was such a crazy thing to do, but that is how you react 

,whep you · are confronted with a situation where . you .or even :)"our 

property are in jeopardy. I told both of these stories to the 

other jurors during our deliberations on penalty. 

10. we talked back and forth about the sentence for days. 

For a long time there were three of us in favor of life without 

l)OSsibility of parole. I worried day and night about thos.e in 

favor of the ·death pezialty convincing the <:>there. I wc1s very 

upset · and each night I had .a lot of trouble trying to sleep. 

Early in the day of what turned out ·to be the last fu11· day ·of 

deliberations, I know that one juror was st.ill voting . with .. ~e- for 

iife without parole. That night when I went home I did not sleep 

at al,l. It was among the worst nights of my life. 

11. • The next morning when we came in, I was exhausted-.. I 

heard that the father of one of the jurors had died suddenly~ 

When we sat down to deliberate, I was surprised the juror with 

the deceased father had joined us. I think if it had been me I 

would have left already. We· expressed our sympathy for .him. I 

did not want to hold everything up if I could not convince · others 

of my position. I asked each juror if they could live with li.fe 
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wit~out parole. Again, I told my fellow jurors that I just did 

not feel it was right to give Mr. Beeler the death penalty. But 

everyone knew I was the one holding up the. verdict,. and given the_ 

situation·, I .did not • feel like I could take any more of the 

jurors• time. 

12. When we went back to the courtroom, the court perso?µiel 

seemed surprised· we had reached a verdict so quickly that 

morning. I heard the clerk telling someone on the telephone th~t ­

we had come back with our verdict. When the judge heard the 

verdict,. he looked surprised. -But I thought that the judge would 

.reverse us if there was error. I thought of th~ jurors as 

a~teurs in the system. · The judge and the lawyers were the 

profe_ssionals. They would see the obvious mistakes; r also ,knew 

_Ml;. Beeler would have an automatic _appeal. That lessened the 

burden somewhat. 

I declare under penalty of perju~ _under the laws of the 

United States of America and the. State of California that the 

foregoing is true and correct, and was executed this JS" r,11 day -of 

5 

1208. 

HAROLD WALKER 

EXHIBIT 30 

3-ER-560 
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KAYE, SCHOLER, FIERMAN, 
HAYS & HANDLER 

PIERCE O'DONNELL 
KENNETH FREELING 
JOHN SHAEFFER 
1999 Avenue of the Stars 
Suite 1600 
Los Angeles, California 90067 
(310) 788-1000 

Attorneys for Petitioner Rodney Gene Beeler 

IN THE SUPREME COURT OF 

THE STATE OF CALIFORNIA 

In re RODNEY GENE BEELER, 

Petitioner, 

on Habeas corpus. 

) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 

CASE NO. S010164 
(Related Appeal Pending) 

Orange County Superior Court 
case No. C-60966 

) DECLARATION OF ARNOLD STARR, 
) M. D. , FILED IN CONJUNCTION WITH 
) PETITION FOR WRIT OF HABEAS 
) CORPUS 

I, Arnold Starr, M.D., declare and state as follows: 

1. I am currently a professor in and the founding chair of 

the Department of Neurology at the University of California at 

Irvine. I know the facts stated herein of my own personal 

knowledge and, if called as a witness, would testify competently to 

them. 

2. A true and correct copy of my current curriculum vitae is 

attached hereto as Exhibit A. 

3. In late 1988, I was retained by Mr. John Barnett, Esq. to 

conduct a neurological examination of his client Rodney Gene 

Beeler. I examined Beeler and memorialized my observations and 

101m 
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conclusions in a report dated December 29, 1988, which I forwarded 

t o Otha Standifer, a col league of Barnett's, on January 5, 1989. A 

true and correct copy of my report and the cover letter to 

Standifer are attached to this declaration as Exhibit B. 

4. Based on my examinat ion of Beeler, I concluded that 

Beeler suffers from neurol ogical damage that dates from infancy or 

childhood. I noted that has had auditory hallucinations since 

childhood, and was put on Thorazine and Trilafon at age 10 for 

hearing voices. He continued to hear voices as an adult. Two days 

before I examined Mr. Beeler, he heard voices telling him to tear 

out his toenails. My examinat ion revealed that he, in fact, had 

torn out his toenails. In addition, Mr. Beeler has marked mood 

swings going from calm to agitated. 

5. On the basis of this examination, I diagnosed Mr. Beeler 

as suffering from mental retardation with schizophrenia. I 

recommended to his c ounsel that they obtain an magnetic resonance 

imaging scan and a posi tron emission tomography scan in order to 

discover any structural defect in the brai n and to define the 

metabolic stat e of his brain. 

I declare under pena lty of perjury that the foregoing is true 

and correct. 

Executed this+- day of J une, 1993 in~ l\(t) 

California. 

~M.D, 

103777 2 
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1 KAYE, SCHOLER, FIERMAN, 
HAYS & HANDLER 

2 PIERCE O I DONNELL 
KENNETH FREELING 

3 JOHN SHAEFFER 
1999 Avenue of the Stars 

4 suite 1600 
Los Angeles, California 90067 

5 (310) 788-1000 

6 Attorneys for Petitioner Rodney Gene Beeler 

7 

8 

9 

IN THE SUPREME COURT OF 

THE STATE OF CALIFORNIA 

10 In re RODNEY GENE BEELER, ) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 

11 Petitioner, CASE NO. S010164 
(Related Appeal Pending) 

12 On Habeas Corpus. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Orange County Superior Court 
Case No. C-60966 

) DECLARATION OF MONTES. 
. ) BUCHSBAUM, M. D. FILED IN 

) CONJUNCTION WITH PETITION FOR 
) WRIT OF HABEAS CORPUS 

I, Montes. Buchsbaum, M.D., declare: 

1. I am currently a professor of psychiatry at the Cedars 

Sinai School of Medicine in New York, New York. From 1982 until 

1992 I was a professor of psychiatry at the University of 

California at Irvine ("UCI"). I know the facts stated herein of my 

own personal knowledge and, if called as a witness, would 

competently testify to them. 

2. A true and correct copy of my current curriculum vitae is 

attached to this declaration as Exhibit A. 

3. On or around February 15, 1989, Rodney Gene Beeler was 

transported to the UCI medical center for various neurological 

testing. Under my direction and supervision Beeler underwent a 

22103760 
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electroencephalogram ("EEG") and a positron emission tomography 

("PET") scar:. True and correct copies of the results of these 

tests are attached to this declaration as Exhibits Band C, 

respectively. 

4. The results of these tests show that Beeler has marked 

abnormalities in his right temporal and bilateral frontal lobes -­

areas of the brain generally associated with planning and judgment. 

There is notable abnormal activity in the basal ganglia. The test 

results are also consistent with head injury. 

5. During my career, I have completed and evaluated PET 

scans on approximately 13 defendants in capital cases. The results 

of Beeler's PET scan are among the most abnormal I have ever seen 

in this situation, and are similar to those often found in people 

diagnosed as schizophrenics. 

6. On March 22, 1989, I spoke with Mr. Beeler's counsel, 

John Barnett, in my office for approximately one hour. I told 

Barnett that Mr. Beeler's PET scan was very abnormal and indicated 

that Beeler suffered from brain damage or dysfunction. I told 

Barnett that the results of the neurological testing we had 

completed on Beeler were consistent with head injury, 

schizophrenia, mental retardation, diminished capacity and poor 

judgment. I added that Beeler's results were not dissimilar to 

those of known schizophrenics. 

7. A few weeks after my conversation with Barnett, I 

received a call from Barnett and was told that I was not going to 

testify because the judge did not care about medical evidence. I 

was very surprised because Mr. Beeler's PET scan was clearly 

abnormal and relevant to the proceedings. 

2 22103760 
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1 I declare under penalty of perjury under the laws of the state 

2 of California that the foregoing is true and correct. 

3 Executed this _i_ day of June, 1993 in New York, New York. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 

Montes. Buchsbaum, M.D. 
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1 
KAYE, SCHOLER, FIERMAN, 

2 HAYS & HANDLER 
PIERCE O'DONNELL 

3 KENNETH FREELING 
JOHN SHAEFFER 

4 1999 Avenue of the Stars 
suite 1600 

5 Los Angeles, California 90067 
(310) 788-1000 

6 

7 

8 

9 

Attorneys for Petitioner Rodney Gene Beeler 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IN THE SUPREME COURT OF 

THE STATE OF CALIFORNIA 

In re RODNEY GENE BEELER, 

Petitioner, 

On Habeas Corpus. 

) CASE NO. 
) 
) CASE NO. S010164 
) (Related Appeal Pending) 
) 
) orange County Superior Court 
) Case No. C-60966 
) 
) DECLARATION OF JONATHAN PINCUS, 
) M. D. FILED IN CONJUNCTION WITH 
) PETITION FOR WRIT OF HABEAS 
) CORPUS 

I, Jonathan Pincus, M.D., declare: 

1. I am a licensed physician specializing in neurology, c 

19 am currently Chief of Neurology at Georgetown University Hospita 

20 as well as Professor and Chairman of the Neurology Department at 

21 the Georgetown University School of Medicine, positions which I 

22 have held since 1987. 

23 2. A true and correct copy of my current curriculum vitae is 

24 attached to this declaration as Exhibit A. 

25 3. At the request of Kaye, Scholer, Fierman, Hayes & 

26 Handler, counsel for Rodney Beeler, I reviewed a number of medical 

27 and psychological records related to Mr. Beeler. These records 

28 include the results of various brain imaging tests completed on Mr. 

22105238 
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1 Beeler in February 1989, including magnetic resonance imaging 

2 ("MRI"), an electroencephalogram ("EEG") and a positron emission 

3 tomography ("PET") scan. The MRI scan on Mr. Beeler suggested 

4 atrophy of the right temporal lobe. The EEG on Mr. Beeler showed a 

5 pattern of slowing in the right frontal and temporal areas, and a 

6 PET scan from the same day also showed decreased frontal and right 

7 temporal metabolic rates. 

8 4. I have reviewed the results of psychological tests taken 

9 by Mr. Beeler throughout his life, and these results are compatible 

10 with a dysfunction in the right hemisphere of his brain. 

11 s. While Beeler•s records are incomplete, they document 

12 several factors that are relevant to Mr. Beeler•s mental state and 

13 that have neurologic and psychiatric consequences for his behavior 

14 and functioning at the time of the offense. His history is replete 

15 with events that could cause brain damage. He suffered unrelenting 

16 physical and sexual abuse at the hands of his stepmother that 

17 extended from the first decade of his life midway through the 

18 second decade. There is a long history of incarceration in mental 

19 hospitals that dates from the age of ten, and he has been treated 

20 with major antipsychotic drugs and mood elevators. There are many 

21 

22 

23 

instances of memory lapse and blackouts, including Mr. Beeler•s 

inability to remember the rape of Roxanne Doyle and the homicide 

for which he has been incarcerated. He has been noted to have 

24 tremendous mood swings, ranging from calm and cooperative to 

25 agitated and extremely excitable. He has suffered "out of body" 

26 sensations and occasionally hears voices that order him to do 

27 things such as "tear out your toenails". He has in fact obeyed 

28 such orders. 

2 22105238 
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1 6. Before rendering an opinion on Beeler neurological 

2 health, I sought to examine him myself and have him examined by a 

3 psychiatrist familiar with multiple personality disorder, 

4 dissassociative states and brain damage. 

5 7. I traveled to San Quentin Prison in California to examine 

6 Mr. Beeler on July 15, 1992. The results of this physical 

7 examination are consistent with the bifrontal and right temporal 

8 damage seen on the EEG and PET scans. 

9 a. Now that I have reviewed records of Mr. Beeler's medical, 

10 neurological, psychological and social history and conducted a 

11 physical examination of him, I am convinced that Mr. Beeler has 

12 brain damage. Abnormalities of brain structure and function, which 

13 are well documented here, are mitigating or even exculpatory in 

14 some cases because they affect the individual's capacity to conform 

15 his conduct to the law's requirements. Brain damage can reduce the 

16 inhibiting controls that are normally utilized to dampen anti-

17 social impulses. 

18 9. Additionally, the differential diagnosis of his blank 

19 episodes is extremely relevant to his legal status because the 

20 murder and the rape, if he committed these crimes, are something he 

21 does not remember. His blank episodes could be dissociative 

22 episodes or seizures. In order to render an opinion as to whether 

23 Beeler suffers from a seizure disorder it is necessary to perform a 

24 regular EEG for a prolonged period of time (eight hours). The EEG 

25 must be done in the sleep deprived state with hyperventilation, 

26 photic stimulation and sleep. 

27 10. In my opinion, dissociative episodes are the most likely 

28 explanation for the blank spells. This makes it very difficult to 

3 22105238 
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1 assess his neurological history. For this reason the EEG is very 

2 important. The diagnosis of epilepsy cannot be made on the basis 

3 of a single, computerized EEG as the computerization process cannot 

4 distinguish normal fast activity from spiking epileptic activity. 

5 The computerized EEG does distinguish slow waves which reflect 

6 brain damage quite well, but does not indicate whether this damage 

7 has given rise to epileptic activity. As the history is hard to 

8 assess, the EEG is critically important in making this distinction. 

9 There is no doubt, however, about brain damage. 

10 11. Additional evidence that Beeler may in fact suffer from a 

11 seizure disorder is found in the records of his son, Robert Beeler. 

12 When Robert was six years old, he had an abnormal EEG due to spike 

13 and wave of three to four cycles per second occurring synchronously 

14 on both sides of the brain with polyspike activity compatible with 

15 a seizure disorder. This particular kind of EEG reflects a 

16 familial tendency which could have been inherited either from the 

17 mother or the father. This emphasizes the necessity of obtaining a 

18 regular EEG in Mr. Beeler. 

19 I declare under penalty of perjury under the laws of the State 

20 

21 

22 

23 

24 

25 

26 

27 

28 

of California that the foregoing is true and correct. Executed 

this~ day of June, 1993 at Washington, D.C. 

/ _. / --7 ~--

. ~~ ~,ra-~ 
Jonathan H. Pincus, M.D. 

4 22105238 
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COURT OF APPEAL - FOURTH DISTRICT 
DIVISION THREE 

STATE OF CALIFORNIA 

niE PEOPLE <:F 'lHE STATE OF CALiroRNIA, 

Plaintiff 

vs. C60966 
NO. _ _ ~ --

001:NEY GENE BEELER, 

Defendant 

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY 
'nfE. HCN)RABLE FOBERl' F. FIT1.GERAID 

JUDG~ 

CLERK'S TRANSCRIPT 

APPEARANCES 

For Plaintiff & Pespondent: 

For Defendant & AppellaJ'lt: 

VOL. I OF V 
Pages 1-348 

A'l'lUBNEY GENERAL 
110 Hest "A" Street, Ste. 700 
San Diego, ca. 92101 

(2 of 203) 

I 

6-ER-1246 

Pet. App. U - 210



(3 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 3 of 203 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

it and went into the details of how he did it 

thoroughly. 

•Question: And then you believed him? 

•Answer: You are damned right.• 

so I mean there's no question about that that I 
you believed that he did it a few days afterwards, right? I 

A 

0 

A 

0 

A 

0 

A 

0 

A 

0 

Yes, sir. 

Now, did he show you the ring that he stole? 

Yes, sir. 

And did you then sell that ring? 

Not lmmediately but I did, yes. 

About a week later? 

A week to two weeks, yea. 

so one to two weeks sells, is that right? 

Yes. 

Now we come to 12/30 and he tells you that 

he's killed somebody, right? 

Oh-huh. 
I 

A 

0 

A 

.. 

0 

Ia that right? 

Yes, sir. 

And then. the next day, you read about it in 

the newspaper, right? 

A 

0 

isn't there? 

A 

Yes. 

There's a lot of details in the newspaper, 

Yes, sir. 

238 
61 
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PEOPLE OF THE STATE OF CALIFORNIA 

vs. NO. C-60966 

BEELER, RODNEY GENE 

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY 

HONORABLE ROBERr R, FITZGERALD 
JUDGE/CGIIIIIGSOIEft 

1------------------------------------1 
CLERK'S TRANSCRIPT 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN ANO FOR THE COUNTY OF ORANGE 

THE PECPLE OF THE STATE OF CALIFORNIA,) 
• ) 

Plaintiff ) 
) 

vs. ) 
) 
) 

RODt-EY GEr-E BEELER ) 
) 

Defendant(s) ) _______________ ) 

No. C-60966 

Flt.ED 
Ja14 !9;.. ·.i 

We the Jury in tne above-entitled action, FINO IT TO BE TRUE that the SPECIAL 

CIRCUMSTANCE exists, t o-wit: Murder in the Conmission of Burglary, as alleged in 

the Amended Information. 

Dated: __ &~· ,_/_1_1......_ __ , 19 8&. 
I 

7 Foreman 

1.SSZ 

6-ER-1249 

Pet. App. V - 213
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FILED 
JUN 141988 

GARY L::NVI.LE. CouR!Y Clerk 

BY--~----~EPUTY 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE .COUNTY OF ORANGE 

Tf,£ PEOPLE OF THE STATE Of CALIFORNIA,) 
) 

Plaintiff ) 
) 

vs. ) 
) 
) 

RODNEY GENE BEELER ) 
) 

Defendant(s) ) ______________ ) 

No. C-60966 

FINDING 

we the Jury in the above-entitled action:, FIND IT TO BE TRUE that the defendant, 

RODNEY GENE BEELER, personally used a firearm, to-wit: a handgun, durina the 

canmission of the offense alleged in Count II of the ~ended Information. 

Dated: __ 0;c..+a~-/_'7:......_ __ , 19 ~ cf. 

~Foreman 

1.5S3 

6-ER-1250 

Pet. App. V - 214



(7 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 7 of 203 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN ANO FOR THE COUNTY OF ORANGE 

Tl-£ PEOPLE OF THE STATE OF CALIFORNIA ) 
) 

Plaintiff ) 
) 

vs. ) 
) 
) 

ROONEY GENE BEELER ) 
) 

Oefendant(s) ) _______________ ) 

No. C-60966 

VERDICT 

Fil ED 
Ml419~8 

GAR\ ·_, • . .r~ .... ·~\·!'. .. l:: . :~ J~::,' ·: :,?r',( 

Sy __ ,a/Qo<a..._· -~- .::Eo-_•~·, 

we the Jury in the above-entitled action find the Defendant, ROONEY GENE BEELER, 

GUILTY of the crime of felony, to-wit: Violation of Section 459 of the Penal Code 

of the State of California (BURGLARY), as charqed in Count!! of the Amended 

Information. 

Dated: --~--/4_1_4 ___ , 19 '68. 

foreman 

1.584 

6-ER-1251 

Pet. App. V - 215
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IN THE SLPERiffi COURT OF THE STATE OF CALIFORNIA 

IN ANO Fffi THE COUNTY OF ORANGE 

THE PECPLE OF THE STATE OF CALIFORNIA, ) 
) 

Plaintiff ) 
) 

vs. ) 
) 
) 

RODNEY GEr--E BEELER ) 
) 

Defendant(s) ) _______________ ) 

No. C-60966 

FINDING 

FILED 
Jtll 14 ~BS 

GARY l. ~I.E., ~ C. 

'4t a/(,, DEPVTY 

we the Jury in the above-entitled action, rINO IT TO BE TRI.£ that the defendant, 

RODNEY GENE BEELER, personally used a firearm, to-wit: a handgun, during the 

canmission of the offense alleged in Count I of the Amended Information. 

Dated: /p /4 --_,,._ ____ _ 

6-ER-1252 

Pet. App. V - 216
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IN THE SLPERIOR CCl.JRT OF THE STATE OF CALIFOR~ 

IN ANO FOR THE COUNTY OF ORANGE F I I ~ ,, 

TI-E PECPLE OF THE STATE OF CALIFORNIA) 
) 

Plaintiff ) 
) 

vs. ) 
) 
) 

ROD1£Y GEt;E BEELER ) 
) 

Defendant(s) ) ______________ ) 

t-.b. C-60966 

VERDICT 

We the Jury in the above-entitled action find the Defendant, ROONEY GENE BEELER, 
GUILTY of the ~rime of felony, to-wit: Violation of Section 187 of the Penal Code 
of the State of California (MURDER) , in the First Degree, as charged in Count I of 
the Amended Information. 

Dated: ~ It 4- , 19 g g_ --=--,,....-~--

Foreman 

15S6 

6-ER-1253 

Pet. App. V - 217
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IN THE SUPERIOR COURT OF THE STATE OF CALlfORNIA 

IN AND FOR THE COUNTY OF ORANGE 

(1 0 of 203) 

( uur l rn11vt 11eJ al ......... ).9.~9.~ ......... ~.~ .. M ................ ............ .. ~~! .. ~.Q! .. J.~~ ................................ 19 ............ , presenl 

Hon . ..... R0.~~1 .. R~ ... !flT.;1;~ ........ : ................. Judge : ......... .. §~9.11.J~),lP.~ .............................. _ Depu1y Clerk ; 

C-60966 Pl!rH.B VS. BBBLBR, lDIBr GBliB 

In open court at 10:05 a.m. Defendant present with counsel, Otha Standifer. 

Chacles Middleton, Deputy District Attorney, representing the People. Court 

heard argument from defense counsel regarding their 1110tion to dismiss the 

death ~enalty due to destruction of defendant's juvenile records from Spring 

Mount:ain Youth Camo in Nevada. Court heard opposition to defendant's mtion 

from counsel for People. A.letter dated 7-13-87 re case file of Rodney Beeler 

and Affidavit were received from counsel for People and marked for identification 

as Court's tII. A collection of documents and psychological repocts, marked 

c1S A, fl & C,were received from counsel for defendant and IIIU'ked for identifi­

cation as Court's #III. Co.iJrt 's II and III were both ordered to be placed in 
a sealed envelope. Court. took defendant's motion wider submission. However, 

Court's tentative ruling is that defendant's motion to dismiss the penalty 

phase wi.11 not be granted, and that defendant should be prepared to go forward 

with wit nesses on the penalty phase. People to go forward with i~ case 

camienc.i.ng 6-21-88. Court and cowisel also discussed defendant's three prior 

convict i.on.s. Defendant's counael stipulated aa to the 1976 prior. court 
declared a recess until 6-21-88 at 9:30 a.m. Defendant remanded to the custody 

of the Sheriff. EN'l'ERED: 6-2o-88 

1592 
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IN THE SUPERIOR COURT OF THE ST~TE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ORANGE 

(11 of203) 

39 
Dep1. ······-·····-·--- - ---·- - -

Court convened at ....... 19.;J.~ ............ ~~ ... M.··············-··-··JW.Y ... l2' ... l.9.88 ......... .......... ... _ .............. I ci ............• present 

Hon ....... .ROBERX. . .R.. .. .FITZGERAI.0. ............. - ......... Judge: .............. Shal:on . .Kupka ..........................• Deputy Clerk: 

............... ~io. .. Cha~~Z .................................... Deputy 3buu{: ...... .Armella.f!!ar:tin ...... _ ..................... , Reporter: 

and the following proceedings were had: 

C-60966 PEDPLE VS. BEELER, ROONEY Gam 

The clerk having received a telephone call fran Juror ta, Michael Coley, 

indicating that there had been a death in his family and he was flying out of 

• state this afternoon, the Court instructed the clerk to notify counsel and ask 

Mr. Coley to come into court briefly to confer with Court and counsel. At 9:55 a.m. 

Michael Coley, juror ta appeared. Counsel not yet having appeared, Court and 

Michael Coley conferred in chant>ers with the reporter present. Mr. Coley having 

indicated he could continue deliberating with the jury for the morning, he 

joined the other jurors, and deliberations resumed at 10:00 a.m. In open court 

at 10:35 a.m. Defendant present with counsel, John Barnett and Otha Standifer. 

People represented by Charles Middleton, Deputy District Attorney. Counsel 

were given a copy of the transcript of the morning's conference in chambers 

between Court and Mr. Coley. Court indicated to counsel that the jury was now 

deliberating and the Court was inclined to recess the jury at 11:00 a.m. until 

7-18-88 when Michael Coley would be able to re-join the jury, rather than to 

excuse Mr. Coley and call the alternate juror in to deliberate with the jury. 

Defense counsel requested that Mr. Coley be excused and the altecnate juror be 

called in. Court denied defense counsel's request . ct,jection by defense counsel 

that the Court had indicated to Mr. Coley in the chant)8rs conference that counsel 

had exceeded their 2o-minute response time in arriving at Court. Court responded 

that the jury \olOuld be told that counsel had called the Court before their arrival. 

Court declared a recess until 11:00 a.m. The jury foreman having informed the 

bailiff that the jury had reached a verdict, the defendant present in court at 

11:00 a.m. with his counsel, John Barnett and Otha Standifer. People represented 

by Charles Middleton, Deputy District Attorney. Defense counsel opposed reading 

of the verdict due to time pressures having been put on the jury arising out of 

the i;,ersonal emergency of jucoc, Micbaet CoJw, <biectioo ovemJi@d hy Court 

Statistical I. 1. 3. 4. 5. o. ~Conti~ued ~ . page I~.) 11. I~. IJ. 14. IS . In~ 

=c~~=~se~~~~~~I ~ I ~ ' ~~~!6~2~~./;;;;;;;;l ;;;;;'I 

6-ER-1255 

Pet. App. V - 219



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 12 of 203 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ORANGE 

(12of203) 

Dep1 . ••••• 39 ··-··--···------

Court convened a l . . ..••...•....••....••....•. •... ..•. . M ............. J ulY .. 12, .. 1988 ................................................ ( Q············ ' present 

Hon . ......................... : ...................................... ............ . Judge: ..................................................... ................ ~ Deputy Clerk: 

························································ ··············-······· Depu1y Sheri ff: ..................................................................... , Repor1er: 

and 1he following pro..:eedings were had: Page 2 

C-609.66 PEOPLE VS . BEELER, ROONEY GENE 

The j ury returned to the courtroan at 11:05 a .m. with its verdict. The Court 

ascertained of the jury foreman if the jury had reached a verdict, and the jury 

foreman answered "yesn . The Court then asked the jury if they had felt pressured 

to arrive at a verdict quickly due to Mr. Coley's family emergency or if they · 

think they would have reached a different verdict 1f they had deliberated for 

a longer time. The jury answered "no" to those questions. The Court also informed 

the jury counsel had called the Court that morning since they both had appearances 

to make .in other courthouses. The clerk then read the following verdict : 

"IN THE SUPERICR COORT OF THE STATE OF CALIFamll, IN AND FOR THE CDJN'1Y OF. 

ORANGE. THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, vs. RODNEY GENE 

BEELER, Defendant. Case No. C-60966. DETERMINATION OF PENALTY. We the J ury 

in the above-entitled action, find that the penalty to be i.irp)sed upon the 

defendant , RODNEY GENE BEELER, is death. Dated: July 12, 1988. Signed: 

Philip Wilcox, Foreman." To the question, "Ladies and gentlemen of the jury, 

is this your verdict?,_ all 12 jurors answered in the affirmative. The Court 
then requested polling of the jury. Counael waived re-reading of the verdict. 

The clerk asked each juror, . individually, if this was his/her verdict, at whi ch 

time each juror responded in the affirmative. The Court thanked and excused 

the jury and invited them to confer with Court and counsel in chaat,ers if they 

wished. Still in open court, out of the presence of the jury, pronouncement 

and sentencing set for 9-2-88 at 9:00 a.m. in this department. Defendant waived 

time. Defendant also waived time for trial on his tw pending cases. Probation 

Report ordered for P&S on 9-2-88. Defendant remanded to the custody of the 

Sheriff. Court and counsel conferred in chaat,ers with the jury. The clerk 

noti fied the alternate juror of the verdict in this case and that she was now 

excused. ENTERED: 7-12-88 

Stafi mcaJ I. 2. J. 4. 5. 6. ., S. Q. 10. 11. · 1: . 13. 14. 15 . In 
c~: l~se ~ ___;___,.......:.;.-.-....:.:.. __ ___;_....,........:.,;_ __ ..::.;__.;.,;__ __ ...:;.:_ _ ___;_ __ ___;_;;.;......,_..;...;.,;,_,_....;..;;.;_,,__.;-'--,-1......,.1;..,,. ,..,27~-:--T""I ----, 

6-ER-1256 
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FILED 
JUI. 12 ~C'~ 

QARV 1.. GAAt.VlllE. CoU!ltY Cleflf 

B~ ,,tfl? DEPUTY 

IN THE SlFERiffi COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF ORANGE 

.Tl-£ PECPLE OF THE STATE OF CALIFORNIA , ) 
) 

Plaintiff ) 
) 

vs. ) 
) 
) 

r~'lf\EY GENE BEELER ) 
) 

Defendant(s) ) 
) ---------------

t-o. C-60966 

DETERMINATION OF PENALTY 

We the Jury in the aoove-entitled action, find that the penalty to oe imposed upon 

the defendant, ROONEY GENE BEELER, is death. 

Dated: Ji.< ( y 12 , 19 ~g_ ______ ,...__ __ _ 

Foreman 

1642 
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LAW OPPICP OP 
STEWART AND BARNETT 

t ■oa NOIITH BIIOA.DWAY 
BANTA ANA, CALIPORNIA 9&709 

( 714) 844-413& 
(7141 98S•BI.S.S 

Attorneys for 

(SPACE BELOW FOil nLINO STAMP ONLY) 

FILED 
RB 71989 

GARY L. G~NVILLE. County Cletl( 

By • .f I DEPUTY 

IN THE SUPERIOR COURT OF THE STATE OF CALI FORNIA 

IN AND FOR THE COUNTY OF ORANGE 

THE PEOPLE OF THE STATE OF CALIFORNIA, 

Plaintiff, 

vs . 

RODNEY BEELER, 

Defendant . 

Case No. C-60966 

ORDER 

TO: BRAD GATES, SHERIFF/ CORONER OF ORANGE COUNTY 

TRANSPORTATION DEPARTMENT, ORANGE COUNTY SHERIFF ' S 

DEPT. 

IT IS HEREBY ORDERED that the above-named defe ndant, who 

is presently incarcerated at the Orange County Men's Jai l , be 

transported on Wednesday, the 15th day of February, 1989, t o 

arrive no later than 9:30 a.m. for a scheduled PET· scan test 

to be performed by Dr. Stephen Lottenberg at Dr. Lottenberg 's 

office located at University of California, 1001 Health Scienc~s 

Road West, Nelson Research Center, Brain Imaging Center, Irvine , 

California, 92717 phone no. 856-4245 or 856-8085. 

IT IS FURTHER ORDERED that upon completion of said 

test defendant be returned to the Orange County Jail. 

1.769 

6-ER-1258 

Pet. App. V - 222
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IT IS FURTHER ORDERED that any and all costs for 

transportation are to be borne 

JUDGE COURT 

1.770 
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l testing itself. That testing included three procedures, each of 

2 which was completed at the earliest possible time. 

3 3. One of the procedures was completed and analyzed by the 

4 doctor who performed it prior to March 23. 

5 4. The results of the second procedure were first available 

6 on April 27. The preliminary analysis of this procedure by the 

7 testing doctor is complete and reveals significant evidence of 

8 dysfunction in the right temporal and bilateral frontal lobes of Mr. 

9 BEELER's brain. These physical areas of the brain are associated 

10 with m.emory for non-verbal material, foresight, planning, judgement, 

11 inhibition, ability to control behavior, and other vital brain func-

12 tions. The referring doctor believes that the data from this 

19 

20 

procedure confirms data from the third procedure, which is diseussed 

below. 

5. The third procedure, by far the most significant, required 

extensive computer analysis by the medical facility which performed 

it, which analysis could not be completed until approxima~ely March 

20, due, in part, to · a period of computer down-time. The first 

opportunity to meet with the doctors who performed this test was the 

evening of March 23 (the day before this case was last continued by 

21 this court) . During that evening, I first learned that the test 

22 showed strong evidence of significant organic impairment and atrophy 

23 of the brain, most notably in the right temporal and bilateral 

24 frontal lobes of Mr. BEELER's brain. 1 However, the testing physicians 

25 are not experts in the physical, mental, and forensic ramifications 

26 

27 

28 
tr 
me 

1 co-counsel John Barnett attended the meeting, as I was in 
1 on another case and unable to recess in time to attend the 
ing. I discussed the matter with Mr. Barnett that evening. 

3 

6-ER-1260 

Pet. App. V - 224



(17of203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 17 of 203 

l to discuss · the matter further with me if I would call him at his 

2 office the next day. Although -I called him at his office at least 

3 once a day, I next spoke with him on Monday, May 1, when he called 

4 me from Manhattan, New York. During that five minute conversation, 

5 he agreed to examine the various test results whe.n he returned to his 

6 office on Wednesday, May 3. I had the various documents, photos, 

7 films, etc, collected and taken to his office on Tuesday, May 3, but 

8 when I called him Wednesday, his secretary informed me that he would 

9 not be in until Thursday, May 4. 

10 6. I was next ab~e to . talk with this doctor on Thursday, May 

11 4. He has reviewed the data I provided, and preliminarily concluded 

12 

19 

that Mr. BEELER's brain is functioning extremely abnormally in the 

physical areas discussed above. Taking into account this doctor's 

schedule (including the necessity of being out of the country for 

professional reasons for about three and one-half weeks beginning in 

late May) and the need for extensive consultation with other doctors 

with similarly full calendars, this doctor believes that he can 

conclude the medical work needed by early August of this year. 

7. The tests discussed above, taken together, suggest the 

20 existence of organic (physical) evidence unavailable at the time of 

21 the guilt, special circumstances, and penalty phases of Mr. BEELER's 

22 trial, and, absent a continuance, unavailable to this court in ruling 

23 on a motion for a new trial and on Mr. BEELER's application under 

24 section 190.4. I have been diligent to the point of frequently 

25 extreme and repeated daily frustration, and am only now in a position 

26 to have this inchoate mass of ideas and data examined and interpreted 

27 in a manner meaningful to the defense and to this court. Allowing 

28 time for consultation with the various doctors and preparation for 

1.R10 
5 

6-ER-1261 
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CRIM NO. 

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

THE PEOPLE OF THE STATE OF CALIFORNIA, 

-vs­
RODNEY GENE BEELER, 

PLAINTIFF & RESPONDENT, 

DEF ENDANT & APPELLANT. 

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY 

HONORABLE ROBERT R. FITZGERALD, JUDGE PRESIDING 

REPO~TERS' TRANSCRIPT ON APPEAL 

A P P E A R A N C E S 

FOR PLA INTIFF & RESPONDENT: · 

JOHN VAN DE ' KAMP 
ATTORNEY GENERAL 
110 WEST "A" STREET 
SUIT E 700 
SAN DIEGO, CALIFORNIA 92101 

FOR DEFENDANT & APP~LLANT: 

RODNEY GENE BEELER 
DEFENDANT IN PRO PER 
SAN QUENTIN STATE PRISON 
SAN QUENTIN, CALIFORNIA 94964 

M. ARMELLA MARTIN, CSR i2115 
D. JEAN RANDALL, CSR #2498 
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PAGES: · 832 ""'.' 1114 
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966 

SHOULD HAVE GOTTE~. 

COULD YOU DESCRISE WHAT YOU -- 1 THINK YOU 

USEU THE WOR~ 8 $TR0 NbLY," CA~ YOU OESCRldE WHAT YOU 

MEAN BY THAT? 

A I GUESS· WHAT l MEAN 15 THAT A LOT OF 

PEOPLE ARE GIVEN IT BUT NEVER GET TO THAT POINT, OR A 

LOT OF PEOPLE I FELT SHOULD HAVE GOTTEN IT HAVE BEEN 

RELEASEu ANu HAVE GONE THROU~ H THE SAME CRIME ON 

VARIOUS CASES. 

I 'VE NEVER SEE.isl A CASE WH ERE SOMEONE GOT 

IT Ai-..JO 5HOUL DN I T HAVE bOTTEN IT. I I VE ALWAYS SEEN TH E 

SIDE WHERE l THOUGHT SOMEONE SHOULD HAVE. 

FOR PURPOSES OF THIS CASE, DO YOU 

UNOERSTANO THAT LIFE WITHOUT PAKOLE MEANS THAT THE 

PERSON WlLL NEYER ~ET OUT OF PRISON? DO YOU 8ELI EVE 

T HA T't 

ME Ar~ , 

RIGHT? 

A 

IT 

'< 

A 

YEAH, l i:SELIEVE IT. IT'S Kli">ID OF -- I 

I oo.-~ 'T KNOW. 

IT DOESN'T SE EM LIKE IT HAPPEN S THAT WAY, 

YEAH. 

Q THERE ARE TW O TYPES OF LIFE SENTENCES IN 

CALIFORNIA. ONE IS A LIFE SENTENCE WHERE THE PERSON 

MIGHT BE PAROLED, AND THE OTHER IS A LIFE SENTENCE IN 

WHlCH THEY will NOT BE PAROLED, EVER, AND THEY WILL OIE 

1N PRISON. IF YOU OECIOE PENALTY, IT'S THE SECOND TYPE 

M. ARHELLA MARTI N, c.s.R., OFFICIAL COUR T REPORTER 
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THAT YOU WOULO ~E CONSIDERING. 

UvES THAT MA KE IT A LITTLE CLEARER 

NO, I I M SORRY --

- - OR LESS CLEAR. 

TH'ERE ARE TW O TYPES OF LI FE .SENTENCES THAT 

A PERSON CONVICTED OF MURDER CAN RECEIVE. ONE IS A 

LI FE SENTEIIICE: IN WHICH HE OR .SHE MAY AT SOME POINT IN 

THE DISTANT FUTURE BE RELEASED ON PAROLE. THE SECO~O 

TYPE IS LIF E WITHOUT P0SSiolL1TY OF PAROLE, ANO THAT'S 

WHAT IT MEANS. IF A PERSON IS GIVEN LIFE WITHOUT 

POSSlblLiTY OF PAMOLE, THEY WILL NEVER GET OUT AND THEY 

WILL uIE THERE. 

A 

~ 

OKAY . 

IT SEEMS THAT YOU Hl~HT BE A LITTLE 

CUNCERWEJ THAT lf DEA TH I S PRONOUWCEO, THE PERSO~ MIGHT 

~OT GET DEATH, IS THAT 

YES , I -- YE:i . 

I THI NK THAT MAY BE SOMETHINb THAT A LOT 

OF PEOPLE FE EL. BUT THE COURT WILL INSTRUCT YOU, ANO I 

THINK THAT IT WILL BE THE LAW OF THE CASE, THAT IF YOU 

VOTE FOR DEATH, THEN THAT'S WHAT IT MEANS, OEATH. 

lf THE COURT SO INSTRUCTS YOU WILL YOU 

BELIEVE THAT ANO MAKE YOUR DECISION ACCORDINGLY? 

A YES. 

Q DO YOU UNDERSTAND HOW IT MIGHT -- IT 

WOULDN'T tiE RIGHT FOR PEOPLE TO SE MAKIN~ LIFE ANO 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 
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DEATH DECISI ON S BELIEVING THAT THEIR DECISION WASN'T --

A WASN'T GOING TO dE FOLLOWED OUT? 

~ RIGHT. DON'T YOU THINK IT WOULD SE 

EASIER? 

A OH, YEAH, GO AHEAD AND GIVE IT TO HIM 

BECAUSE HE'S NOT GOING TO, REALLY. 

Q EXACTLY. 

YEAH. 

DO YOU UNDERSTAND IN THIS CASE DEATH MEANS 

OEATH'? 

l U~UERSTAND IF YOU SAY SO. 

WELL, IT'S NUT IF I SAY SO. I THINK THE 

COURT WILL TELL Y0U THAT AN0 

Trlc': C0Ui<T: THE. C0URT WILL TELL YOU THAT FOR 

PU RPOSES OF YOUR DETERMINATION AS A JUROR YOU MUST 

ACCEPT TriE PROPOSITIU~ THAT WHE~ YOU VOTE FOR LIFE 

WITHOUT PAROLE, IF THAT'S YOUR VERDICT, YOU MuST ASSUME 

THAT HE'LL SPEND HIS ENTlKE NATURAL LIFE IN P~ISON AND 

DIE THERE. 

AND IF YOU VOTE FOR THE DEATH PENALTY, FOR 

PURPOSES OF YOUR DETERMINATION AS A JUROR, YOU MUST 

ASSUME THAT AFTER THE PROCESS OF THE APPELLATE REVIEw 

IS CONCLUDED, THEREAFTER A DATE WILL BE SET FOR HIS 

EXECUTION AND HE 'LL BE EXECUTED IN SAN . QUENTIN. 

CAN YOU ASSURE US YOU'LL ACCEPT THAT 

PR OP.OS IT I ON? 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 

6-ER-1265 
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�PfRlOk COURT Of THf $TATE Of CALlfORHlA 

0£PMTfllENT 1, 

• TH£ .�&ON.£ OF TN£
. ITATl Of CAi. lfOfUHA,

PLAIHTJff, 

• DE FEND ANT •

) 

) 
) 
) 
) 
) 
) 

) 

) 

8EPQ8IE8$ 1 OAl�Y T8ANSC8APl 

TulSOAY, AAY ll, 1988 

FOR THt DfffNOANT1 

\lvLUHf 11.

fA�ES 1770 TiiiU 1927 

CECIL HICK�, OISfRICT ATTUkhfY 
BY: CHARLE:. KIOl.iLclON, DEPi.iTY 

.SY: iiJOHN D. BARNETT 
OTHA STANOlfER, Ill 
ATTORNEYS AT LAW 

M. ARNfLLA MARTIN, CSR 12115
D. JEAN RAA�AL�, CSP. ti498
Off(CJAL COURT RfPORTfR�

"'• ARMfLLA MAATlt� / O. Jf.At,i fC.\.�DAlL, OFFICIAL COURT llfPORT£R� 
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MR• I.AA NETT 1 08 JfCT IOI,, HONRE5PONS 1 \If• 

1820 

TKE COUil Ta SUSTAINED. $Ta ICKit•• ST ART ACA IN • 

IY M&. MlOO�ITONa 

Q WHAT TIME DIO YOU MRl�l ON l�l&ITT STREET 

THAT KOJUUNG? 

PAllUC> 

A 

� 

YOUR 

A 

Q 

A 

Q 

A 

ABOUT taJO. 

ANO so IS THAT THE APPROXIMATI TIM You 

w\R, ABOUT 9130? 

YE�, IT WA$. 

WtifRf D10 YOU PARi:. YOUR CAR THAT MORNING? 

WHERE DID J PAR� lT?

n:l>. 

DIRECTLY IN PRONT OF TNf HOUif• WHERE THE 

fVtNT TOU� PLACf. 

KR. 6ARkETTs O&J�CTION. KOVf TO 5T�l�� -­

THE -ITNESSs WH£RE I WOR� lS DIRECTLY ACROSS 

Tt1f $TR£E'T FSlOK THERE -

THE COUiTa OBJECTION SUiTAIHEOJ STRIC�fN. 

AiiUIUi FACT$ JN NOT JN ev101�,E. $TAaT A�AI�. 

IY Ml• fUOOLETONa 

Q 

THAT. (AME TO THE LOCAT IOH WH.ERE YO� CAA WAit 

YE$. 

ANO OID THEY GO IH At�O OUT OP A CERTAIN 

N. AIKELLA MARTIN, c.s.R., OFFICIAL COURT REPOIUER

6-ER-1268
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A Y£i, THeY OlD. 

Q WHAT HO�Sf WAS THAT? 

1821 

A IT WAS TNf NOUiE DlllCTLY ACROSi ra<>H ll,3 

WHfAE l WORUD. 1•H NOT 5Ull Or TH£ AONi$Se 

Q li TKAT WHUE YOU � Youa � ,MlEO? 

A THAT1 $ WHIIE I flAg MT CA& PARKED. 

Q IHOWING YOU WNAT l"LL flAlu, PlOPLf 1 S 10, 00 

TOU RECOGNIZE TN£ '-'A IN THAT ,KOTO�RAPtt? 

[PfOPLE'� 10 • M��jQ fOa leD.) 

YES, THAT'S MY CARe A 

Q WAS THAT A PHOTOGRAPH TAKEN OF YOUR CAR AT 

THE LOCATlON WHfRE IT WAS PARKfO THAT MORNING? 

A YE�, IT JS. 

Q �HOWi�(; YOiJ WHAT t •M MARK.lM. PEOPLE•� .l.l, 

lS THAT ANOThfR ANi,Lf St'iOT OF TKAT SAM; CAA. ON THAT 

· Hvll:fHi-iG?

(PE. OP L f ' S 11 • l'\AR � 0 F oa I • D •) 

A YfS, IT ISe 

Q ANO 00 YOU S£E A LITTLE ILAC� $P£t�, AT 

LEAST fROH TKlS PHOTO<-M.APH, A LITTLE ILACl IP�C� ON THE 

P.A5SENGEtl SIOE Of Tk&; tAa OOOR7 

A YES, I t>C. 

Q SHOWING rou PEOPLE'S 12, 15 THAT A 

CLOSf-UP OF THAT �ITTL! BLACK SPECK IN PlOPLl'i 11? 

A THAT l�• 

(PEOPLf 1 i 12 • KARK£0 ,oa 1.0.) 

M. ARNfLLA MARTIN, c.,.a., OFFICIAL COURT REPORTER
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Q AND THAT OBVIOUS HOLE IN THE fiONT 

1822 

PA5$fNG�a POOk, WA� THAT THERE WHEN YOU PAR�EP YOuR CAA 

THAT MOANING? 

A HO, lT -Ai HOT. 

q 5HOW1W. YOU PEOPLE'S ll, 15 THAT A CLOSER 

�llV OF THAT WHAT VA$ A LITTLE tLACK $PECK lN NUK8ER 

11? 

A YE5, IT 15• 

(�EOPLE 1 S il • �AllKED fOR 1.0.) 

Q DID YOU LOO� AT THAT THAT MORNUH-, �Nfhl THf 

POLICE WflU; TALKlNv TO YOU, DH> YOU ,o AND LOO� AT THAT 

LITTLE. HOL.f? 

YES, 1 Cllu.A.

Q AND li THAT A CLOSE-UP, lh PEOPLE'� 1�, OF 

THAT SAME tttiL.E? 

A. THAT IS.

(P£0PLf 1 $ 1, • �ARKEO FOR J.O.)

YUUi CAA OUT GN TKE cuaa LINE? 

A YEi, IT as. 

(PEOPLE'S 15 • KA&K£D ,oa ,.o.)

Na. MIODLETON1 THANK YOU. 

NO fURTHER QUESTIONS• 

THE COUITI YOU MAY INQUIREe 

Ma. BARkfTT1 NO QUf$TlONSe 

THf C�URTa YOU KAY iTfP DOWN. YOU'RE iXCUSEP. 

6-ER-1270
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18l7 

,PfOPL&") 11 • MARltD fv- J.0.t 

Q UOW, AT THa TllU THAT. - DID YO" HfAA, 

WHIM TOW WEI. lH YOUR GAAMI JUST PR 10& TO SIi Udi THE 

oeFEHDANT APPROACH, 010 YOU H!M A NOISI? 

YEAH, I HIAAD A MOTOR llUNNlk•, ANO I 

THOU•HT IT WAS SOMIONI COMJHa IM MY Oil lVlWAY· TO TUAN 

AA8UMD, I WAS liHIHD THI o,,s&T Q, THI DOO� THERE, AND 

1 STEPPED OUT IHTO TNl - IN THI DalVEWAY, ANO THAT'S 

WHfN I Sl:EN HlH CON! WAi.KINi ACAOiS Tlil STREET• 

Q 01� YOU NOT1C! AA AUTOKOBILf FROM THi 

LOtATlON irlHiR! Hf! WAS WALK.ING FROM PAAKf!.>? 

A 

Q 

A 

Q 

YEAH, A PICKUP. 

A i'ICKUP? 

YEAHe 

AL� �lwHTe SHO�lNG YOU WHAT l'VE KM�fO 

PEOPLe•s 1a. �fiE 1 5 A PHOTOiaAPH -- IS THAT A 5HOT FROM 

THE SACK OP YOu� YAAO •OlHw TONAaD HAPLEW0001 

A YEAtte 

(PEOPL1 1 S 18 • MARIU!O FOi leO.) 

AND DOIi THAT HAVI YOU& ORIVIWAY APRON IN 

IT AHii) ALSO AC&O$$ THI STallT OH IIAPLIWOOO' 

A YIAHa THIS II .,n APRON HERi• AND TtUI JS 

THI OMI AUGI$ THI iTllllT ON THI OTKI& ,o,u••·· 

Q li THI APPAOXIMATI LOCATION WttUI TOU SAW 

THAT ,�a SON VAL.Ki IS THAT l� THAT PHOTOGAAJ>H? 

A YEAH, 1 1 0 LIK& TO SAY JT 1 S AJGHT ALON� 

6-ER-1271

Pet. App. W - 235



(28 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 28 of 203 

l 

2 

l 

' 
5 

' 7 

a 
9 

10 

11 

ll 

13 

14 

15 

16 

17 

1a 

lt 

lO 

21 

22 

23 

;.u 

25 

26 

li28 

WHE~i THli CRO~i 15 AT. 

Q Tttl wltiiM X1 

A Viie 

Q ANO 15 THE LOCATION WH!lll TH! DEf'£NOANT 

APPROACHiD YOUR wAaAGE ANO STOPP!O, 1$ THAT l~ THfRE1 

A WILL, HI COMI UP MORE lH THI C!NTER OF THI 

APPROACH HfRle Hi 01~ 1T (OHE ACROS5 HEli• 

Q YOU'RI POINTING TO Tri£ APRON PART OF TH! 

f [HR., ~, YOUR ,AstAGe oooa? 

Yl:AH, YEAH. 

00 YOU Sfi • fi~EEN Y fHl:.R li? 

YEAH. 

A 

Q 

A 

Q lS TiiAT Tiif APr1R OXU'IATl LOCATI ON OJ· WHE~i: 

HE ~TiJ<.iO? 

A Y~AH, ON DOWN THIS WAY A LITTLE MOR E Tu 

THE CcNTER Of THE DRIVe~AY. 

Q A LlTTLi NOME TO TH£ ijJ~HT OF THE Yl 

A 

Q ~ow. iHOWlN~ YQU PEJP~1•s l», 00£5 THAT 

APP!AA -- WHAT DOES TKAT APPfAA TO IE Ui THAT 

PHOTO•I.ArN'l 

(P!tlPLE 1 1 lt • MAalU! D P'OA l .D.l 

A IT APPIAAI TO 81 A PICKUP• 

Q AND 00f5 THAT APP£Aa TO BE A Pl,KVP 

SUULAA IN NATual TO TH£ ON! YOU SAW ON MAPLfWOOO THAT 

MORNlNG1 

6-ER-1272 
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A YEiir iUT I NcVElt NOTICED THi JUiAA. iNO, 

JUST A SID£ VII~ WAS ALL I NOTlt£0 liCAU51 IT WA$ 

ii TT l~ .JUST iTlAhiHT ACROSS TH! STllECT FROH Ml, YOU 

~NOWe 

Q WELL, TH! COLOR ANO TYPI OP TAUCK IT IS, 

AS PAA AS Thi CAMPER SHILL, DOfS IT APP£Aa TO 81 THI 

SAMe1 

A YEAJ1e 

Q YOU Cl~N'T NOTlCf THE WORO •FoAo• ON THE 

~ACK oa ANYTHING? 

Q NOW, THAT MORNI H& WHf"' YOU Wfflf IN YvUR 

i.A~AGf, 1>10 YOU UAVt YOiJlt CARS H, THfiRtl 

A YfArl. 

Q ANO 00 YOU HAVf A -- ~HAT ~INO OF CMtj 00 

YOU tt.i\Vt, oa 6AC~ TH~N? 

A WELL, THfN 1 HAU A CHijVY ANO A OAT~~N 

Q · ANO :iHQW lN<i YQU Pl~PLK • 5 :lO • AA i THQSE 

CAii IN THI iAllAil IN THAT PHOTot~A,HT 

A 

Q 

A 

t'JliEOPt.l •s 20 • MAIU.11> f'OA I .D •> 
Yl!AHe 

Ii THAT TKI VAY TKIY w1a1 THAT KQaN1Na 

YEAH. 

NOW, WHEaEAIOUTS IN THE ~AAA~& weae YuU 

6-ER-1273 
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lSlG 

WHEH YOU Fll$T CAUGHT A wLlkPSI OP Nl"1 COULO YOU PUT 

A LlTTLI X WH£&E YOU Wl&il 

A WlLL, I WAS BACK IN 8£TWifN THIS OfFSIT 

HER£. s1e, THe-e•s A SIX POOT OfFSIT fAOH THI wARAGI 

000• ovi• TO THI SJDC, so IT WOULO B! &AC~ IN 8fNlNO 

THI$• 

Q OH, A&.L RlwHl• COULO YOU PLACi Aii .AAliOW 

POINTING TO WHE6\E YOU WEitE.? 

A 

Q 

(WITN£Si COMfLlES.) 

AND If YOU COULD SEf T~ou.H THIS FAA 

LffT-HANO CORNEA --

A WE!LL --

Q 

STRIK2 fHATe 

-- Of THE ~AAA~(, CuULO YOU PUT A -- LfT'S 

PuT AN X TO TH£ APPRO>t.l.HAJ£ LOCAT lOr~ UN 

T:HE ii·ALI. TO w-.Fa& YOil ARI BfHlNI,) TH£ WALL, YOU KNOW 

WHAT l HeAH? YOU CALLEO THIS A80UT A SIX FOOT O~F~ET? 

A 1 1 0 SAY JU$T ABOUT OIRECT 8EHINO THAT 

a~,,~ CAL~ THAT COMCi ON THeac. 

Q 01.AYe COUU> YOU ruT AM X JUIT OM THI 

aa1c1. lfALL DN THI OUTSIOI ~PROXIMATl!t.,, WHIRE YOU w·111 

IN ntll i.AaASl1 

A (WITHISI COIIPI.IISe) 

Q 50 YOU Will OIRICTLT 8EHJMO THI WALL AT 

THAT POINT? 

A l WAS d(HlNO THli OffSIT ANO THIS GAR.44.l 

H. AiHl~LA M.UTIH, c.s.a., OfPlClAL COURT REPORTE& 

6-ER-1274 
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IIIALL TOO, l WAS IN B~ttlNO THAT TOO, ifEe 

Q ~10 YUU WAL~ OUT Of voua iARAGi? 

A YEAH, I WALKfD OUT AaOUNO HEAle 

Q WAS IT THI HOl$1! or THe fNGIN! THAT f1RST 

GOT YOUII ATTIHTION1 

A YEAH. 

Q TttiH 01 D YOU .o 00ifN ANO l'IEET nu~ 

uEF!~DA~T A$ Hi APPROACHfD1 

A ~o, l JU~T WALKeg OUT AOOUT fOUR FOOT OUT 

PAST THe OP£NU•<. A;..o THI OV~Rl'IEAD wAAAwE DvOR W1 TH A 

aoor IN MY HANO Al'U) BRUSH lli MY H.\.'i0 POLlSHtN, Hie 

OOOT. 

Q WhAT KIND Of CONVfRiATION ~1~ YOU HAVE AT 

THAT TlME W1TH THI DEFENDANT? 

A Hf ASKfO ~f lf 1 10 SEEN A ST~AY CAT, Ah0 I 

SAlU :w. He SAIi), •wt CAT JUMPU) TH& tlALL IN YOUll 

BACKYA~D. WOULO YOU LOO& SACK THEaE, ?LEASE, AND SEE 

IF MY CAT I$ BACK THfRi•l 

A . ANO l SAio, •w~LL, I ~UST tO~a THROUGH THI 

YAAD, IUT &•LL LOOK MAIHe• SO I WALKlD IN THERE, WCNT 

OUT BACK, LOOXED AAOUHO AND w~uo BACK. AND WNlH l 

CON& IIAC&, HI VAS TAltUt 1 OPP ACIOSS TH& iTREIT IN THI 

TRUCK. 

Q OKAY. OID YOU S!E ANY OTHER PEA50N THAT 

MOINI~ OTHiA THAH THAT SlN,Li PflSOH, THl OEFENOANT, 

niAT APPROACHED YllUR ;.AAA~I!? 

6-ER-1275 
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A NO• 

Q OU> YOU Iii MYBO~Y £L$1 THAT OlDN'T 

ll!LO,._ IH Ttti AaliA1 

A NO• 

Q oa THAt you blDH'T RICOGHIZEJ 

A (SHAKl!S HEAD PRQH s1~a TO SIDI.) 

,,... '41001.&iTONa ~o fURTHEA ~UESTlONS. 

THE COUil Tl YOU MAY JN~UliU!• 

CROSi exA~lNATlO~ 

BY MR• ~ARNETT a 

1832 

FIRST OF ALL, MR. RAkEY, OlRcCTJ~i YOUij 

A'l'TfNTlON TO TH£ OIAGRAl1 Tt1AT 1 S 6EE:1 MAJU~fl> PEOPLc; 'S l. 

l wo«~E~ ,, YOU C~ULQ l NDICAT~ ON TH£ OlA~RAM WHERE THE 

PlCi(.l.if> TitUC.:O WA~ AN&> NHlCtt DIRECTION lT WAS FAtlN•? 

A WELL, ,•o ~AY lT'S RlaHT ALONG WHEa~ THAT 

:lLACX. R.OuND Cl~CLI! IS THERE• 

Q RIC.HT HERi? 

A 'l lit1T AA.Ohw -- HAYlll BACK Ttii OTHER WAY 

JUST A LlTTLI• 

Q THIS WAY? 

A YEA"• JUST A $HAN. l'D SAY IT'S A- lT 

WAS Pll.~TTY Cl.OSI TO WHO& THAT ,1ac1..I 15• 

Q 

A 

Q 

ANO IT ~AS FACING SOUTH? 

'ffAHe. 

fHJi OIRECTION, DOWN? 

"· AAMILLA ~AaTIH, c.s.a., OPflCIAL couaT aePORTEl 
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A 

Q 

l8l3 

YEAH• 

N"W, LOOKlNft AT WHAT HA5 8£cN HAAKfD 18, 

PEOPLi 1 i 18, PO YOU RE~EKDER WHAT THAT X AEPlE$fNTS1 

A I PIESUNE 1T 1S THe PLACB WH!ll THf raucg 

WAS PAAKIO. 

Q 00 YOU REM£Maea TISTlFYlNG PReVIOUSLY ANO 

PUTT lUG AN X IH THAT SPUT CINDI CAT l NG)? 

A YfAH. 

Q NOW, THAT WOULu ae --
A I 1 0 $AY ,r WAS A LlTTLE FURTHt:a DOWN THAT 

WAY. Thi; PICKUP WAS PAaKf~ A LHTLE FUR TMfk O<Jih~ THAt.i 

THAT X WAS MAR~EO. 

Q JUiT :; 0 WE UNtlc:KSTANO, YOUR DR 1 V; WAY 15 

:>OWN -- Ou;;:. HHS lNOlCATt: YOUR oa 1 vE\tA 't1 

A FURTHf:R UP. 

~ THIS lS YOUR OIU Vt:WAY UP iiE,R f? 

"' Yl:AH• 

q JU~T oELOII HU! f .R.? 

A YfAH• 

Q AHO YOU WOULD SAY IT WAS RIGHT AIOUT HEREl 

A YiAHe 

Q AHO THAT WOUU) Ii BETWefflit YOUI HOUSI! AHD 

f£RN AWAt..T' S; IS THAT fll•NTJ 

A 

Q THAT'S WHAT 1 MfA.~. 1 K£AN lN TER~S Of 

6-ER-1277 
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Q 

QHe 

WOULP THAT IE IACK ABOUT AlGHT •-

lT'S !JACK Ul'l THI$ SIDI Of FEAH 1 S HOUile 

lN ANY EVINT, IT 1 i TO TNI SOUTH OP YOUR 

oa,veWAYI 15 THAT COAAECT1 

YiS, JUST A LJTTLe SOUTH. A 

Q NOW, YOU WIRE 8EHINO THIS ij~IC~ WALL WHEN 

YOU f 11\ST NOT (Cf!) 50~ TH ING UtJUSiJAL? 

A NO, l WAS itEHWD THi: SR.IC~ ~ALL ~HEN l 

HfMa:I TH£ MO TOA itUNl'UM;, M10 1 tlAL~fO OUT J Ii THE 

DRll/fWA\'e 

Q 

A 

Q 

so YOU WA~Kf~ ~UT rifae , IS THAT CORRECT? 

'tEAHe 

AND THAT W~ULO 6i JU~T 50Mf~HERE Off THf 

P~OTQGRAPH lU PfOPLf'i l8J IS THAT CORRICT, TO THE 

a1GHT Of ~fOPLf'S 1a1 IN OTHER WORDS, THIS PHOro,aAPH 

WOULD ae UP HERi --

A 

Q 

A 

Q 

YOU'RE JUiT 

Pf: 'JPL.i 'i 

A 

Q 

181 

YiAH. 

- TO TH~ RlfiHT o, ITJ Ii THAT coaaecT? 

YEAH. YfA11• 

SO)IITHIN~ LIKI THIS? IN OTMla woao1, 
COlllNe OUT H£AI "'40 IT WOULDH'T QUITI II OH 

u rHAT ,u,ttT? 

YOu'RI ilTTlN& Hf ALL CONPU$!0 NOM. 

l DON'T ~ANT TO DO THAT. rou•~e OUT Of 

M. AAH£LL.A MAllTIN, c.s.a., OFFICIAL couaT REPORTE• 

6-ER-1278 
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voua oa,vEWAY, OKAY? ANO THE PERSOH YOU HAVE HAD TH& 

CONVfRSATlON WITH, 1$ IT AT THC Y QR CLOSER TO THi 

,E.NTlA? 

A 1y•s CLOSE• TO THE C!NTeR• 

Q WOULD IT 81 ON TKIS PtiOTKRAPH o• W0UL0 IT 

Bl CL05ER TO WHfAE you•· CAR WA$ PAA~i01 

A 1 1 D $AY 1T WOULD iE ABOUT MAYBE 8!TWaEH 

THE CAR ANO THE FIC~Uf• THAT WOULD Bi PRETTY WELL 

Cft•TfRED. 

WELL, THEY HERE IS ~HAT YOU PllEVIJUSLY 

TfiTlfleO TO A$ Thi POS1T10N T!'tAT THe MAN WAS lN THAT 

YUU WER2 TAL~ING ro, IS THAT ~ l ~ttT? 

A l DON'T ~f Mc MueR IT. 

Q WHliR£ 00 YOU THINK IT WAS, NOW? COULO Y~U 

JUST Pu H,T vN THI s 1-'HOTOGRAPH? 

A WELL, 1T WAS SOHfWHERf CLOSt TO THf 

CENTER, aur TH£ APPROACH, TH~ DRlVEWAt -- 1 1 0 SAY 

~OKEWHERi CLOSE TO Trle CfNTia VF THI$ ORIVeWAY HERE. 

Q CuULO YOU PUT A -- WITH HR• K100L4TON 1 S 

PIRMl5Sl0N - DO TOU ~IND lr HI '1All~i ON TOUR EXHIIIT? 

Mil• MJOOLITONI NOT AT At.Le 

ay Ka. IMNiTTI 

Q CAH YOW -aus.J ll'UT A --

A 

Q 1 1 LL PUT AM x-1. THAT'S THI POilTluN THAT 

THI MAH WA$ IN WHfN YOU HA&> THI CON\'&!itSATJONJ IS ·rHAT 

"· AAMiLLA MAATIH, ,., ••• , o,,1c1AL COUlT REPOiT£l 

6-ER-1279 
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l'O SAY IT'S ,LO$S• 

ANO HOW tLOSI WEAi YOU TO HIK1 

A WILL, I OON 1 T KNOW HOW LONG THI ~IVEWAY 

J$ - AP,aoxlHAT!LY 20 ,e1T. 

Q BUT YOU COULO CLEARLY UHOERSTAND WHAT HI 

WAS SAYlrt4i1 

A OH, YIAHe 

Q THiRi WAS~'T A~Y PlOaLEM lN SfflHG HIN 

f 1 THER, iU ~HT? 

WHAT? A 

Q 

COR~f<;T? 

THERS WA~N 1 T ANY PROBLEM IN SEilNG HlM, 

A 

Q IT WAi JUiT A ~ORHAL SORT Qf CASUAL 

CONVE~5ATION, COk~i,T? 

A YES. 

HE JU$T ASKfD YOU IP YOU _KNEW WHERE HIS 

tAT WAi, ni. 1 0 LOST HIS CAT. ANO YOU $AID you•o TAK& A 

LOOK, AHiHTJ 

YIAH• A 

Q ANO YOU GOT A PRETTY ~090 LOO& AT Hl~I 

liM'T THAT coaa1cr, 
A FAIA LOOK FOR THI TINI 8£lN~. 

Q AHO YOU DlDN'T Sil ANYTHIN~ lN HIS NANPSr 

I~ THAT COlae,T? 

6-ER-1280 

Pet. App. W - 244
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1837 

,,o. 
Hi WASN'T ~RYIUw A oA~ OF AHY SORT, WAi 

NOT THAT I NOT1ceo. 

Q YOU W£•1 LOOKJNi AT-• Rl~HT AT HIM ANO 

,ou 10E·,n1,1eo MA. eeeL1•t 

A 1 01o~•T ~or1,a NO &Aw. 

Q ANO YOU COULD see H15 HANDS, OP co~~SE, HE 

WA~ STANDING THfRI ASK1N6 YOU ABOUT TH£ CAT, CORQECT? 

A YfAHe 

~ 1N FACT, Hl P01NTf0 lN SO~f OlRfCTlQN 

TOWAAOS WHEilf THE CAT tHGHT Bfl ISN'T THAT COilR.ECTl 

A I D~H'T KNOW WHETHE~ Hi ?OlNTfU 0R NOT. 

UE JU i T AS~f~ XE WOULD 1 LOOlf. I t-4 THE uACi<. TARD• tU: WAS 

lsfH~- ~dee Ai>OUT IT. rl! $AID ~LEASE, so I WEHT Atd) 

LO\l1'.f0 • 

Q NOW, TH£ PICKUP Tau,K WA~ THE FliiT THlH~ 

THAT YOU NOTlCeo ANO THAT WAS itUl~r-llNG, CORRfCT? 

A 

Q 

. TtAtt,- wfHf!N I 

AHO WN!N YOU CA"1 OUT, THI INDIVIDUAL WAS 

WAI.KIN~ TOWAADS you, IS THAT RlwNT? 

A 

Q 

YEAH. 

ANO HI WAI - WA$ HI IN POSITION f iHIH 

YOU FIRST JAW HIM -- fXCUS( Hi -- WA$ H! I~ POSlTIOH 

f•l ~HfN YOU FIRST ~AW HI~ OR WAS THAT WHf•E THE 

CON~fiSATION WA~7 

M. ARMELLA l'lAATlN, ,.s.a., OFPlClAL COuRT RiPORTf~ 
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OAVIC JE1'1S£N, 

CALLED 45 4 WITH£S5 BT THE PEOPLE WAS OULT SWOA~, 

EXAM.NEO, AMO TfST1,1eo A5 fO~LOWSI 

1862 

THE CLfRKa 00 YOU SOLEMNLY SWEAI THAT TH£ 

TESTl"ONY YOU ARI AIOUT TO ilVI IN TH! CASI NOV P!MOJN~ 

8Ef01ll THJ$ COURT, SHALi. &I Ttti TRUTH, TKI WHOLE TRUTH, 

AND ~OTHINi BUT THI TAUTH, so H£LP YOU ,oo? 
THE WITNESSs I DO. 

THE CLf~K• STATE YOUA NAME FOR THf RECORD ANO 

SPELL YOUlt flilST AlH) LAST NAMES• 

TH£ WITNESS• OAVIO JEN5EN, J-E-~-s-f-~. 

OJ~ECT EXANINAflON 

SY MR. MIOOLtTON1 

OY1 

Q. ~lR, OECEM8ER 30, l9a5, WH~ WERE YOU EMPLOYED 

THE ORAN~£ POLICE Df?ARTMfHT. 

IN WHAT CAPACITY? 

HOMICIOl 0£T£CTIV£. 

Q• HOW LONG HAO YOU WORKED FOi THI CJTl OP 

ORAN,& POl.l'I OIPAATMIHT1 

AT THAT TIN, APPIOXIMATILY $IX YIAAI. 

Q. ~10 YOU llSPUNO OH THAT 0ATI, OiClMi&A 30, 

191S, TO 114. CVE&IJT STIEIT1 

A. YfS, I DID. 

ABOUT WHAT TIMI? 

APPROXIMATELY ll -- 8ETW£EH ll,00 AND ll.30, 

o. JiAN lANOAL.L, c.s.a., OfflCJAL COURT REPOATfR 
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1 Bfl.lfVi. 

Q. ANO W£R1 YOU ULTIMATELY THE IN~ESTIGATIN• 

OfflClR ON TH£ CASI REGAROING Ml. il1L£1? 

A. TIS, I WAS. 

Q. NOW, UPON AIAIVIN&, WHAT 010 YOU 00 AT THE 

SCINl1 

'MAOE CONTACT WITH OcTECTIVE SElw!ANT WALSH 

WHO HAO ARRIVEO PREVIOUS ANO DISCUSSiO THf CAS£ WITH HIK. 

Q. AN~ 010 YOU ~o INSl0£ THt ~ESIDeNCf? 

A. YES, I DID. 

Q. 6ffQR£ GOING INSIDi THE RESJDtNCC -- WELL, 

O(SCRl8f WHAT YOU OJD AS FAR AS -- FR~M THE TIME YOU 

ARRJVED TO ~UST BtFORf YOU WENT INSIOf OF TMf RtS10fNCE. 

I •N JU~T A~~IN' YOU O{D YOU GO ANO LOOK AT THE OUTSlUf Uf 

THf RESIDENC£1 WHAT DID YOU 00 AT THAT ?OINT? 

l'IAOf THI CONTACT WITH THe P£ASONNEL A"T THf 

seer..£. WENT Ovcll ANI) v8SERV!D TH£ VICTIM LAYIN• ON THE 

LAWN. Al',O TttfN f CAME BACK AND MAOE CONTACT WITH OTHER 

P2RSOhN£L, A~.D AT ON£ POI NT I H TI ME Wi WENT INTO THE 

R IS U>U"I • 

Q. WHIN YOU WINT AUD SA- THI VICTIM ON THI 

IAA$$, WA$ T"l&I OIYIOU$ il•Ni THAT HI ttAD lllN WORKi0 ON 

BY lMfllGtH,Y ,ta$ON,.EL1 

A. YfS, TH(RI WAS. 

Q. ,HOWIN• YOU PEOPLE'S l. 00 YOU SEE 06VIOU$ 

SJGNi Of tM£a,ENCY PEOPLE WORKIN• ON HIM? 

6-ER-1283 
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APPAOXlMAT!LY 20 FlfT. 

1$ TH£RC A HALLWAY Off Of THAT HALLWAY1 . 

TfS • 

WHfRI DOIS THAT LIAO TOl 

THAT ~fAOS TO TONY'S aeoaooM, MICHAEL'S 

BIDIOOM ANO ALSO A BATHROOM. 

1889 

PEOPLE'S 3i, WHAT DOES T~AT DfPICT? 

(P'EOPL.i'S lll • 1"1AlitKiO FOlt lDfNTlflCATION.) 

THAT OiPICT$ TH£ LIVING ROOM HALLWAY THAT I 

fJRST DfSCRlOEO, 4 ~iOKfN .22 &lfLf AND THf OOORWAf a1,HT 

IN Thf CfNTfR OF THf PICTURE l~ THE -- LEA~S TO TH( 

HALLWAY WHICH WOULO GO TO TONY, MlCHAeL 1 S A~O THE 

6ATHRvCH. 

PEOPL..J •~ 39, I> THAT Al'HHl'ici ANGLf? 

(PfOPLE'S 39 • MARKE.O FOR JOENflFICATION.) 

YfS, FROM THAT ANGLf THc PEK~ON WyULO Bf 

STANOIN~ TAKINi TH£ PJCTuRe Rl,HT ~, THt FRONT OCON 

~Ol N~ -- TA~IN~ A PICTU~i IN THE SOUTHfRLf OIRECTJQN lN 

T~f HALLWAY AaiA. 

Q• OKAY. NOW, JR PIOPLi'i lf~ THERE APPfAlS TO 

81 A 0001 TO THI LEFT OP TH! PICTUlle WHIRi JS THAT GOING 

TO ,o TOJ-

A. GOIN&· TO 60 TO TONY'S aooM, MICHAEL'S •ooH 

AND THI 84THROOM, ALSO T~E HALLWAY a£TW£EN THI THRIE 

ltOQHS. 

ANO THI alFLE WAj fOUHO ~UST ~s YOU FOUNO IT 

6-ER-1284 
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lll~NT TH£Ri? 

A. YES. 

Q. Dlf> YOU flND ANOTHER POITION Of THAT RlfLi? 

A. YIS, I OU>. 

q. AND WK£11 WAS THAT? 

,. . .IUST TO THI EMTll.U.C! Of KlCNA£1. 1 $ aooM. 

Q. S.HOWI NG YOU PfOPLE'S 40, WHUlf IS THAT? 

{PlOPLE'S 40 • MAaK~O ,oa I Of NT 1 FI CAT l 0~ .) 

A• THAT'S TH! OOORWAY TO M1CHAfL 1 5 ROOM WHICH IS 

THE SOUTHfAST BEDROOM. 

Q. OKAY. AN~ THfK£ Ai>P£AAS ro Sf uAMAG! TO THAT 

DOOA? 

Q. 

Q. 

THE fLCiOR'l 

POIT I Otle 

Q. 

THAT? 

YE$. 

OID YOU FIND THAT THAT WAY? 

Yt:S. 

ANO WAS Tl1f.Rf' ANYTHli-.G OIRfCTLT 61:LOW 'THAT vN 

TES. 

WHAT WAS THAT? 

THI OTHII ttALf Of THI .2J 11,LI, THI BUTT 

{PEOPLl'S 41 • MARKED FOR IDENTIFJCATIOH.) 

THAT 1$ THf BUTT PORTION Tv THE .22 RJfLl, 

$P~INTfiS fROM THI DOOR AND THI Rlflf OH T~E CAAPIT. 

O. JfAH lAHOM.L, C.$ ••• , OfFICIAL COURT REPORTER 
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Q. P£0PLl•i i2, IS THAT A OlffilfNT ANGLe Of THE 

(P(PPl.l 1 1 42 • MAilKfD ,oa 10ENTlflCATION.) 

FROM THAT AN&LI THE PERSO" TA(lq TH! PICTURE 

VOULO 81 INSIOl KJCH.UL 1 S ROOM •OINi TOWAAD$ THI HALLWAY 

AR£A. 

OKAY. ANO 43, WHAT OOES THAT Otf'ICT? 

fPEOPLi•S 43. • NAR~fO FOR IOENflflCATION.) 

A. THAT•s A PICTURE lhSIOt NlCHAfL 1 S ROOM WIT~ 

THE OOOl SHUT SHOWJM. THE OANA,t TU THE OOOR. 

Q. ?fOPLE'S 64? 

(PfOPLf'S 44 • NARKfO FOR IOtNTlflCATION,) 

A. THAT'S A PICTURf INSIDE MICHA£L'S RCOH. 

O. PfOPL~'S 45? 

(PEOPL£ 1 i ,s = MAa~eo fuR IOfNTlflCATION,) 

A. ~ICTuRf Of MICHAEL'S SEO ~ITH A HAM~El ON TOP 

Of THI SEO. 

Q. A~O PEOPLf'S 46r 

(Pl0PLi 1 S 46 • MA8K£0 Foa IDENTJFJCATIOH.) 

Ae T"AT 1 S A Pl~TURI o, A 0ESK OAAWll TNAT HAO 

lliN IAN$A,uo, IN Ml,NAlL 1 S ROOM. 

Ml. 8AAHITT1 OIJl(T, THAT'S A CON,LUSION, 

$PiCULATlUk. 

THE COV-Ta THI OlwfCTIOH 1, OV£RRUL[D, THI ANSWER 

Rf!.MAlNS. 

BY MR. Nl00LfTONa 

o. JCA" RANPALL, c.s.i., OFFICIAL COURT RfPOiTiR 
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(?EOPLE•ii S.l. • MAQKEO FOi IOiNTIFICATION.) 

A. THAT'S A Pl,TUll Of S£V£RAL DISCAlDEO ITE~S 

ON TOP OF Tht VICTIM'S aeo, SEVERAL 8ULLITS THAT WERE 

POUND IN T~I CINf!M OP THE 8£0. 

Q. OU) YOU NOTICI \ifHAT K.INO or IUI.L£TS THOSE 

VIAi THAT YOU FOUND ON TH£ BED? 

CVPPEl JACKET I 8iL1£Vl 8LAZEI AMMUNITION. 

00 YOU ijfCALL WHAT CAL1a,a1 

.22 CALliEi, LON' MIFLi. 

Q, I WILL HAVE MAtH~E{.) A$ f'EOPL£ 1 S 5·3, DO YOU 

KECO~Nlli WHAT l HAVi IN MY HANO? 

( i EOPLi'S 53 = MARKfO Pea IDf NTIPlCAT( ON.) 

A. YES, I DO• 

Q. WHAT l ~ THAT THt? 

A. THE UPPfa POMTJ UN OF THE , 22 CALISER ~fFLf 

f DUNO l~ THE ENTAYWAY. 

Q. IS THAT WHAT APPEARS TO 6f I N ?EOPLe•~ 3 9 ANO 

A. YES, IT JS. 

THi COURT• we•L~ AfflX A TIICGIR 6UAID IN THI 

Tfl u,.cl KOU$ I NG. 

8Y Ml. MIOO~fTON. 

Q. WHIN YOU fOUkQ TNAT GUN, 010 YOU LOO~ AT IT 

AND CHECK If IT WAS LOAD(D1 

A. I jTOOO OJ ~HILi ONE Of THf ~HERIFF 1 S 

P£iSONh£L DIO AND IT WAS ijOT. 

o. JfAH RANDALL, ,.s.a., Of~ICIAL COURT R!PO~TEA 

6-ER-1287 

Pet. App. W - 251



(44 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 44 of 203 

1 

1 

l 

' 
5 

6 

1 

8 

j 

10 

11 

ll 

13 

14 

15 

16 

17 

18 

lt 

ao 
21 

22 

23 

.24 

25 

Jf 

01D YOU TAL~ WITH MR. fLOYD RAW£Y7 

YiS • 

WHERE IS HIS l!SIOENCI? 

1897 

IT VOUL0 Bl AT THI COINER, $0UTNIA5T coaNeR 

OF MAPLEWOOD AND IV£liTT. 

Q. NOW, W~ILI YOU WERI AT THE HOUSl, 010 YOU 

CHICK THE f~ONT SCR£lN DOOA? 

YES, I 010. 

010 Y~U FINO AHYTHJ N~ PECULlAA ~ITH THE FRONT 

WHAT IS THAT? 

A. APPEARED TO Bf A SMALL oULlcT HOLE THR OUGH 

THC: ~CRfEN. 

Q. NOW, DURJ~i THE TIME THAT ruu WfRE AT THE 

~ESIOENCE, ~IO YOU HAKi AN¥ TE~T TO OETE~MI Nf OR ATTfMPT 

TO OETERMI Nf TRAJECTORY? 

Ml. iARNETT: OBJECTION, NO FGU NCATION. 

fNI ~OijRTt OVERRULED. THi QUESTION WAS 

PREL IMI 1'4AI T • 

THi WJTNliia Y£S, I DID. 

IY AA. Ml~OLiTOk1 

ANO WHAT OOES TH£ ~OAO •TRAJECTOAY 8 Mf!AN? 

THE LINi THAT A tULL£T ~OULD T~AYfL. 

OKA'f. HAVE YOU, IN YOUR WORKINGS AS AN 

o. JlAH RANOALL, c.s.A., OfflCIAL COURT i£PORTIM 

6-ER-1288 
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lNvEST 1,ATOII, HAVl YOU ATTfM?Tl:D TO OETERMH~E, IN THE 

PAST, WNAT PATtt 4 BU~LiT TAKES? 

A. YI'.$. 

AND HOW DO YOU 00 THAT? 

YOU COULD ~O JT 5lVERAL. VATS, WITH A 

1898 

~ASEi - •HAT WI OID IN THI$ INCJOENT WAS WITK A STRING, 

,01~ FROM Off& POINT WHlRI THI BULLET WAS LOCAT£0 OR WHilE 

,, MAO£ ENTRY INTO SOMl!THI~, ELSE ru see IF THf TRAJtCTO~Y 

l5 CONSliTENT WJTH THOSE TWO POINTS. 

Q. IS HOW MANY TIMES HA\/£ YOU USED TttAT 

MtTHOD BEfvlilE? 

A. l 'D SAY LEii THAN A HALF DOZEN, PROBABLY 

;: 1 ve. 

Q. HOW DO YOU ,a ABOUT SETTING SUMETHING LIKE 

THAT UP7 

A. USUALLY DOhi WITH THE CRIME SCENe 

INVfSTl~ATOaS AT THf 5CENf. IT'S NOT SCIENTIFIC. l HOULD 

ARiANGl TO ~AVE A iTRJN~ O~, LIKE I SAY, IN ONE JNSTANCf 

NE 0JD IT WIT~ A LASER FROM THE POINT Wtt!Rl YOU KNOW THE 

IULLIT PAS$ED FIOM ITi l!GINNING TO ITi ENOING. 

Q. HOW 00 YOW $IT UP THI $TAING? 

A. a·p Y~U KHOW TH& T~O POIHTS. 

THI$ lNCIOiNT Wi ~NlW. 

Ml. BAJtNlTTs CIJECTION, NONlfSPONSIVle 

THl COURT, SVSTAINfD. 

81 MR. MJUDLETONs 

o. JfAN RANDALL, c.s.a., OFFICIAL COURT REPORT~~ 

6-ER-1289 
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OKAY, HOW -OULO YOU SIT IT UP? 

A• I WOULD HAY£ THi $TAING GO FROM THE POINT 

WHERi WE KHEW Tt:tt BULL.IT EITHfl iTAltTEO Oil EN0.£0 TO WHIRi 

IT iTAaTIO OR INDID • 

IM THIS CASI IT WA$ IN THI ViHICLl OUT IH 

flOHf OP THI RISIDIN,a. 

Q. $0 IP YOU HAVE TWO POINTS, TWO BULLET HOL£S 

IN T~O OlFFIRENT 08JitTS, YOU WOULO STRINw A STRJNQ 

THROUiH TtttRf TO •uN A STRAl,HT LINE? 

A• YES. 

Q. WHAT WOUL~ YOU 6f 001 Nw THAT FOR? 

A• t-lAKH4- SUiU THERE WAS NO :)VLI O 0-iJfCTS H◄ 

atTWftN TH£ TWO WH1CH WOULO MA~f YOU 6ELJEV£ THAT IT 

WASN·T A TRAJECTOMY Of T~f BULLET. oa HAKf SURE THf~E WAS 

NOTHI NG lLSE IN TH£ WAY Uf THAT LIN(• 

Q. vKAY, OID YOO 00 THAT IN THI$ PARTIC ULAR 

CASE1 

YES, I DID. 

Q• TEL~ Me -- WHAT DJO YOv DO? 

A. J HAD A iTRING PUT THIOU&H THI IULLlT HOLE IN 

TH£ SCIIIN GOIN; TO WH£RI A BULLET WAS LOCATED IHA 

VEHICLI IN fRONT Of THI llS&OlNCI AT 114• EAiT iVEllTT. 

Q. AND DIO THI Sflltdt STOP At THI BULLIT HOLE IN 

THl SCAllN? 

A. YE$, IT Dll). 

Q. DID IT fXTENO INTO THE Af$10iUCE? 

o. JEAN RANDALL, c.s.1., OFFICIAi COUQT REPORTER 
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ROO"? 

Q• AND THIS - THU UUlfGULAA 14ARltJN.G IH TH£ 

8AC~ TAaD WITH THI THlle LINli THROUGH IT, II THAT THE 

5WIAAIN$ POO~ IN THI BACK YARD? 

A. TE5. 

Q. NOW, WHEN YOU 01D THAT -- THAT TRAwiCTOIY 

fXPfilM!NT OR WHATEVEI YOU ~AHT TO CALL IT, TttE THli~ 

WHERf YOU LAI~ THE >TRING FROM THE CA~ OOOR AT f~f CURi TO 

THE SCREEN oooa AND BEYONO THAT INSID& THE HOUSE, DIO YOU 

~ALK ALON6 THAT LINE ANO S~E WHERE THlNGS WfRE AS FAR AS 

ANY OaSTltUCTIONS OR ANYTHl1'>ff. LIKE THAT IN THE YARO? 

A• Yf'i. 

Q. S~UWING YOU PEBPL[ 1 S GJ, Dfsca1eE WHERf THE 

PfR:iUN WOULO ai STANDIN<i TO TAKf THAT PtiUTC<.RAPti? 

(PEOPLE'S 63 • MARKED FOR lOENTIFICATION.) 

THAT PEliON WOULD IE ~UiT ABOUT ~N THf PUbLIC 

510EWALK POINTING OlRfCTLY Al TH( FRONT DOOR Of THE 

RESIOlNCi. 

Q. AHO OJD THI 5T■ lt.G GO THROU&N· THI DOOi AT TNE 

TOP o, JNI ,,,ruaa THAT WI All LOO~ING AT1 

A. Yi$• 

Q. ALL Rl&HT. gao YO~ ,,~o AHYTHIN& lll!GULAR 

-ITH THI LAWN WHEN YOU L410 THAT STRIN4t tN THE Ll~I? 

YES, I OU>. 

WHAT DIO YOU FIND? 

D. vfA~ RM4DALL, C.$.R., OfflCIAI. COURT atPOITfR 

6-ER-1291 
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'«• IF YOU HAi>, YOU'0 HAVE KADi A WHl THAT YOU 

fOUNO SONl OTHER LOOS£ ROUNDS, CORRECT? 

A. TES. 

Q. YOV OION'T MAKl SUCH A NOTE? · 

Ae I DON'T 111..llVI SO, NO. 

Q. THI ONLY ROUNDS THAT YOU l'O\lkD MERI, A'AIN, 

IN ANTHONY'S ROOM, COlRlCT? 

A. YE$. 

Q. YOU FOUND A :scREWORJ'iE~ OCWN HfRE NEAA Ti1E 

f~ONJ Ouua, 1$ THAT a1,~T? 

A. YES. 

Q. NOW, THE ROUNDS THAT YOU FOU ND, TH£ .22 LONG 

RlfLf? 

Yt:S. 

NOW, CAN THEY lf FIRfO out OF A PISTijL CR A 

RIFLE? 

A. YES. 

Q. COULD THlY ijf FJRfO -- ARE THEY CAPAiLe OF 

BEIN& Fr.ae:o OUT 01' THIS (.UN. FOa INSTANCE, THIS IUFL!? 

Ae Y15 • 

q·. SHOWOtG r-ou Pt:O,LE'i 45, THIS IS f.ilOM TOMY'S 

aouM, IS TNAT IJittT? 

A. 'Y&S. 

Q. ANO T~IS IS WHAT YOU lNOICATlO WAS THI 

RA .. SACKIN&? 

A. YES. 

o. ~EAN RANDALL. c.s.R •• OFFJCIAL COU~T AfPORTER 

6-ER-1292 

Pet. App. W - 256



(49 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 49 of 203 

l 

l 

l 

' s 
6 

7 

& 

, 
10 

11 

l2 

oa (LOSIO? 

"· 
Q. 

A. 

Q. 

•• 

CLOSED. 

FLUSM A$AlNST THE oooa, 

YES. 

ANO fHAT'i s,11N& LOAOlO? 

TlS • 

1,1, 

Q. WOULD YOU ~AVf A STRAIGHT LI N£ IF YOU MaVEO 

THE SCRtfN AT ALL, STRAIGHT LINl WITH TO~R STRl Ni TO The 

i10Lf? 

YtS AM> ►~O • 

OE PE NO I Ni Ort HOW FAR OPEN Thi DOOR WAS? 

·tES. 

010 YOU TRY IT AT DJfffi EU T POSITI ON S WiTH 

Y£S. 

SOHi YOU CuULO r-lA~I THE STitl N~ 1.0 STKAlGHT, 

.RI •HT• 

010 TOU TAKI PICTURll 0~ THOSI? 

HO. 

IT WOULD II OJffll!HT AH&Llt WITHIM THI HOUSI 

THIN 01 OUTilDI THI NOU$1 WHIII YOU COULO MAKa -- MeVI THE 

DOOi ANO STl~L HAVE THI $TIJN$ IN A STIAl,HT LtNE? 

I OON 1 T lfLliVI SO. 

Q. 010 YQU GIT - - TRT THI STRING JH SOMI 

D. JIAH IANOAiL, c.5.a., OFFICIAL COUlT RiPOITll 

6-ER-1293 
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POSlT!ONS WHERI YOU OlON'T GfT A STMAIGHT $TRING? 

A. Jf THI OOOA WAS MYBI A COUPLE JN(HlS OPEN, 

IT WOULDN'T HAVI TH' SAME AN&Le. IT WASN'T 4 

5CllNTlflC -- OHLT ,oa "' 81NlflT TO TIY TO S!I lf IT WAS 

CONSISTENT. 

Q. WHAT 00 YOU fi'fAH iY •THI SAHi ,uifLI•? 

A. YOU AftE SAYI~ If THf 0001 WAS OPEN cmE, 01 

TWO INCHES. Ll~f I SAY YOU OfPINITELY WOULQ ilE PUTTtN, 

~~Essuae Ot1 THE s,RfEN WHERE YOU WOULON 1 T HAVe A CLEAN 

HOLl LlKf fOV HAVi. 

YUU AkE NOT AN EXPERT IN ~ULLET HOLES ,~~ou,H 

SCREENS, AKi YOU1 

GOI NG THAOU~H TH£ iCRflN YOU A~f DEALING WITH A ~YLCN TYPE 

MESH, JT'S ,01N~ TO ~o THROO~H WHATEVtR IT'S GOIN' THROUwH 

TH£ SA~f s1z, AS WHAT 1r•s GOING THRQUGH. IF YOU HAVf 

SON£THHiw ON AN ANGlaE, 1T •s QOINi TO TiAR f•«HlE OF WHATf;VfR 

IT'S GOIN~ THROU•H• 

Q. JHAT WOULD CHAN~E THI POSITION OP THI 

ULTJMATI LOCATION o, TH£ au~LeT, llGHT? 

coaaicr. 
50 ,, - FOR -You• TH£01Y TO., ,oaa1cT, IT 

wou~o -- THI coo• MOUL~ ii 5MUT?. 

A. YES. 

Q• I I' THI COOA WAS OPEN AT ALL, THiH JT WOULuN 'T 

81 COlR!CT, CORIECT7 
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A. 

Q. 

A• 

Q. 

Ae 

Q. 

IT WENT 

Q. 

1918 

YOU ARE POlkTJ~G AT TH~ WA ONG oooa. 

l 'M SORRY, COWH HERE? 

TIS. 

I 5 THAT COllillCT? 

T!S. 

~o FOIi TOUI •• YOU UH A $TAING WITH THE DOOi 

lN A $TRAIGHT LINI! TO THI CAR DOOR, CORRlCT1 

CORRfCT. 

JP YOU OP£NEO THI SCMEEN AT ALL, THAT 

10 · WOULON 1 f WORK, WOULD IT? 

11 

12 

ll 

14 

15 

l6 
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lS 

19 
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A• 

MR. OAR N£TTa NOTHING FURTHER. 

RfDl~ECT EXAMI NATI ON 

GY MR. MIODLfTON, 

I 1M GOING TO PHllASt A ~UESTION HERE~ THE 

DEFENSE SAID, •ff Thi SCRfEN DOOR WAS UPEN AT ALL, IT 

WOULD (HANG( EVfRYTHIN' FOA vou•, Ii ThAT il~HT? 

YES. 

Q. WELL, WHAT oors IT ALL M£AN, WHAT IF THI 

S(;IIIIC .0001 W.U ON ITS WAY CLOilD AND -IUST SAT AN INCH OI 

A tiAl..f AN IHCN 01 A·QUAATII Of AN INCH FROM T"I .IAMB 

8Ef011 IT HIT, WOULD TNAT CHANGI THJN~Sf 

POSSIILI, &UT J'M NOT ~ua SUIE~ 

fOU CAN'T REALLY SAY Foa SURI HOW MUCH IT 

WOULD ChAN~E, IF ANYTHING, USING THE STilNG? 

F Oi Sv fllfTHI~ TO DRASTICALLY CHAN,f, IT MOULD 

6-ER-1295 

Pet. App. W - 259
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A 

ANO W~AT WAS THE -- IS THE~2 A WAY TD 

DETiRMINi TriE A~GLE OF TRAJECT0R Y A BULLET TAKf5 JN 

E1H ER iHG J0uY? 

A 

HOW DO YOu DiTE~MINE THAT? 

1934 

A THAT l ~ DETERMINED Di THE EXAMINATION dF 

THE LHER,·JAL OR GANS THRO UGH HIE [ NJURIE$ WHICH ARE 

i·iOTEi) I.HEiU~ALLY , l OU LD CREATE -- YOU COULD DETERMINE A 

PATH THAT THE BU LLET HAS TAKEN AFTER IT HAS ENTERED THE 

BOvY . 

Q ~lt-lAT THE ANGLE i·WTED BY DR. BO LDUC I ,1 HIS 

A YES. 

MR . BAR NtTT: OBJEC TI ON; HEARSAY. 

THE COURT: OVERRU LED. YOU MAY AN SWER. 

THE WITNESS : IT WAS HIS OP INION THAT THE BULLET 

ENTERED THE 60DY AT AN ANGLE OF 45 DEGR EES WITH A 

SLIGHT., ALMOST, ABO UT 10 DEGREE DEVIATION FROM LEFT TU 

RIGHT. 

BY MR. MID DLETON: 

AND DID YOU SAY AN UPWARD? Q 

A I DIDN ' T SA Y UPWARD. IT IS AN UPWARD 

rl. AR ME LI.A MARTI;~ , c.s . ,L, OFFICIAL: COURT REPORT ER 

6-ER-1298 

Pet. App. X - 262
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ANGLE ABOUT 45 UEGRE ES. 

Q YUU ~iVltW YOURS ELF ALL 

DI0 Y00 ~EVIi W TriIS PK0TOGRAPH, WHAT DOES THIS 

A THIS P~OTUGRAPH SHOWS THE BODY WITH A 

Pr: 0 i3 E ti E I i Ki HE L D t;;Y THE - - 8 Y - - I C Ai~ 1 T T ELL WHO ' S 

rlOLDI~G IT BECAUSE THE FACES AREN'T AVAI LA& LE, BUT 

THERE 1 5 A PROSE SE HiG HELD SHOW li~G THE Af~GL i NG OF THE 

SU LLET. 

A 

I C ' ) .., . 

A 

P E OP L E ' S 6 9 = ;,1 AR KE D F O R I • D • ) 

A~D IS THERE A DEFECT I~ THIS PHOTOGRAP H? 

Yi::S , Hll:'RE IS. 

WH AT IS IT , CAN YOU TELL WHAT THE DEF ECT 

LOOKED LIKE DliRING THE DEVELGPMENT OF THI S 

F ILM, PA~T OF IT AP PE ARS TO HAVE BEEN DEFECTIVE LY 

Di Vi= LuPED. 

Q AND IS THIS PHOTOGRAPH IDE NTIFIABLE AS FAR 

AS THE VICTIM I N THE CASE? 

YES, IT rs. A 

Q IT HAS ArHHOi~Y :jTEVEi~SOr~•s NAME ON IT? 

MR . d AIH.; ET T : 0 5 J EC T I Ohl ; HE AK SAY • 

THE COUR T: OVERRU LED. 

TH E WITNESS: THE PHOTOGRAPH CLEARLY SHOWS THE 

M. ARMfLLA MART 1 N, c.s.R., OFFICIAL COURT REPO~TER 

6-ER-1299 

Pet. App. X - 263
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THE COURT: O'-.icRiWLEi) , 

i-riE iiIThEi;; : YE':i, Ii·; CTHEK UGKDS , Y0U i(i,,01;/ , 

ThEa E AR~ MCLilPLE WOU NDS ANJ YUU HAPPEh TO EXCISE THE 

w~c~~ wdUND, Y0 ~ CAN 'T EXCIS~ EVE~Y WOU~D. 

8'( /vii< . GARi ,! i:TT: 

Ri~HT • • IN FACT, YOU YOURSELF TESTIFIED 

RECENTLY iHAT YOU EXCISED A WOUND THAT YOU HADN 'T 

t::: X C I S E u ; I ;; T HAT C 0 R R E C T'i' 

A . I J.) i O :~ 1 T U r-.JD ER ST AND . 

~ • Y(hi TEST I F IED RECENTLY , I NACCURA TELY, THAT 

YOU EXC ISED A WOUND THAT YOU HADN 'T EXCISED? 

A Ti~A T ' S CORREC T. 

MR . i:lARhETT: I WILL, HlTH THE COURT'S 

PERi•1ISSivi·l , MARK TWO PHOTOGRAPHS B A/W C. 

THE COUK T : 1-JE ALRE ADY HAVE A B. i~EXT iN ORDER 

iS C AnD D. 

( DEF!~~A~ r• s C & D = MARKEU FOR I , D . ) 

BY MR • 8 AR NET T : 

Q NOW , CAN YOU SEE -- IT'S IN SMALL PRIN T 

BECAUSE IT'S A SMALL PHOT OGRAPH -- BUT DO YOU SEE 

STEVENSON ON THIS LABEL? 

A 

Q THIS APPEARS TO BE MR . STEVENSON'S RIGHT 

t-lAND ; 13 THAT CORRECT? 

M. ARMELLA MARTI~, c.s.R~. OFF ICIAL COU RT iEPORTER 

6-ER-1300 
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A 

Q 

YES . 

!JARKC: NED AR EA.:i JU ST 8[:L (i \1 THE FINGERS J, , THE dJ-\Sl.: (;f 

A YES . 

1956 

00 Y0U GdSERVf SOME OA RKE NI~~ AREA ON THE 

THJHd Ai~() JJST 8ELO\•J THE U i Di.:X FINGER? 

A Yt:S . 

A 

AiW TH 1-S AP?EA~ S TO 8 E A PriOTOGRAPH OF 

MR . STEVEi\JSuN ' S LEFT HAi·,iD; I S THA T CORRECT? 

A YES . 

l OB SE::RVi; l•iHA T APP l:: AR5 TO BE OAP-KE;~l l'iG 

Af.<E AS L·i TH~ LEFT HAHD AS WELL; lS THAT COKRECT? 

A YES . 

NO W, WI T~OU T HAVING EXAMINED THE aoD Y 

P~R~ONAL LY, THERE 'S NO WAY YOU ·CAN TE LL US WHA T TH0SE 

MARK S ARE ; I SN 'T HIAT CORRECT? 

A THAT' S CO~RECT , I CANNOT TELL YOU . 

Q YOU CANWOT TE LL US I F IT'S A BRUISE; . I S 

THAT CORRECT? 

A 

Q 

I CANNOT TELL YUU THAT . 

S INCE THERE ' S ~O INDICATION OF A WOUND 

BEING EXCISED; i S THAT CORRECT? 

A THAT'S CORRECT . 

M. AR MELLA MA~TI N, C. S . R. , OFFICIAL COURT REPORTER 

6-ER-1301 

Pet. App. X - 265
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Q. 50 T, Hi:.: ;H ' S .: v W,::.Y OF TELLi hG, 3 ASE:: 0 O,~ 

WHICH OCCURRELI CL0;.iE H, . T li-li.: TO Tlic Tii•1 E OF Ot _;HH; 

I SJ ' T THAT CGRR ECT ? 

· THAT ' S CJRi<i:CT . 

SU WE ~ US T DON ' T K~OW ·BECAUSE -. THE WOU NDS 

WEREN ' T f.: XCJ.5EO; JS THAT CORRECT':' 

A IF THEY'~E WOU~DS, THAT'S CORRECTj THAT ' S 

CORREC T . 

NOW, . 1~ TERMS 0 F Y0UR .TESTIMQNY ABOUT THE 

DISTANCE THAT THE BA~~E L MUST HAVE dEEN FROM THE ENTRY 

S iT E, DO YOU HAVE SOME PARTICU LAR EXPERTISE IN THE 

0P~RAT I O~ OF FI REARMS? 

A VH:LL , MY EXPERTIS i::: IS 1NTERPKETATI0i~ OF 

BULLl::T WOU NDS. 

00 YOU HAVE· -- HAV E YOU CONDUCTED T~j~~ ON 

HOW FAR PAKT I CLES OR SMOKE WIL L PASS FROM THE 8AR.KEL' OF 

A PARTIC ULAR TYPE OF WEAPON? 

A NO, MY EXPERTISE WOULD BE JUSt I N A 

GENERAL AREA. THE ACTUAL DISTANCE HAS TO BE ~ONE BY 

ACtUAL FIRING OF THE WEAPON. 

Q I. SEE . 

SO WtiAT YOU' R i: -- IF I UNDE R S_T AND YOUR 

TESTI MONY . CORRECTLY, YOU ' ~E SAY ING THAT THIS WAS NOT A 

CO ~TAC T WOUNQ. THERE ' S NO EV IDENCE THI S WAS A CONTACT 

~O UND , THAT IS , THAT THE BARREL WAS PRESSED AGAIN~T THE 

M. ARMELL A MARTI N , c.s.R., OFF ICIAL COURT REPORTiR 

6-ER-1302 
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DECEASED WAS IN WHt N ~HE G~N WAS FIRED , WITH OUT K~0WI~G 

OhlE OF THOSE AS ·A C0i,S TA, tT, YuU ' kE JUST GUESS U•lG AS TJ 

MR. MIGDL~T0N: THAT'~ 3EYOND THE EX2ERT1SE OF 

THIS WITNESS SINCE TH~RE ' S OTHER -- LACK OF FOUN DATION . 

THE CC;Jf;:T : OVi:KRULi.:0. YOU MAY ANSWER . PROPEK 

TH E Wih, t:S'.:>: YEAh . THAT ' S COi<KECT. ALL I CA r~ 

SAY IS TH~ ANGL~ TH E DULLfT ENTERED . JUST WHAT 

PUS ITIOi•,; TH E i30DY rs liJ AT THE TU-iE THE BiJ LLET ENTERED 

HIE 30DY 0R THE LOCAT IOl'I OF THE BARREL OF THE WEAPON · 1r,1 

Rl:LATIOi'.J Tu TiiE SODY EXCEPT FOR DI STAilCE , YOU KNOW -- I 

CA N GIVE YOU A GENERAL I DEA WHAT THE DI STANCE I S BUT 

WHAT ?OSI T I 0N IS iT 3 ELOW 0~ ABOVE , I CAN ' T TELL YOU . 

BY HR. GAR.NETT: 

\.'/EL L , Tli E G H~ ER AL IDE A CH~ D I S T Mi CE I S , 

WELL , NO T CLOSER THAN FIVE INCHES AND COU LD BE ANY 

OIS TANCE BEYOND THAT, CORRECT? 

A THAT ' S CORRECT. FROM THE EXAMfNA T TON OF 

T·HE SK I N SURFACE , THAT ' S CORRECT. 

MR. BARNETT: CAN I JUST HAVE ONE MOM ENT? 

THE COURT : SURt . 

(DISCUSSION OfF THE RECORD . BETWEiN DEFENSE 

COU~SEL , THEREAF TER DEFENSE COUNSEL MAN I PULAT I NG THE 

MANNEOUI~ ASSISTED BY SECOND DEFENSE COU NSEL .) 

THE COURT: ARTHRI TI C COND I TION , NO DOUBT ~ 

M . ARivlELLA MARTI,~ , C . 5.i< ., OFFICIAL COURT REPORTEi\ 

6-ER-1303 
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Q . IS THAT Sv l·IET.rtl :lG THAT YOU ;j iJ TlCC::D \·I i-it:;·, YC•L; 

GOT BACK? 

A. YE Ari . 

SHuWi ~G YOU PE0PLE ' S 50 WHOSE BE~~ 00M J0ES 

THAT APPi:Ar< Tti BE fi', ? 

f,. IT'~ MY ~RO THE ~ TONY'S BEORuUM . 

Q . A~J lS THA T HIS CLOSET D~OR? 

A . 

,·H)~/, TH ERE APPEAP.S TO oE A,\ I NDE!-I TI Or~ IN TO 

THE l ~S I DE SIOE v f THE CL OSi T D00R AB OUT TH E S IZE OF A 

FIST I T LUCKS L i K~ , WAS THAT TH ER E BEFORE THAT MORNING 

THAT YOU LEFT? 

A. 

A .• 

YEAH. 

riAD THAT LlEf~ THERE FOR QUIT E SOME TIME? 

YE Ari . 

Q. ~cw, AFTER REVIEWING THE I NTERIUR Of YOU~ 

HOUSE AFTi:R RE TU!-H,U,G ·TO YOUR HCUSE THAT DAY, DTD YOU 

NOflCE ANY ITEMS MISSI NG FR OM TH E BEDR OOM? 

A. 

A. 

YEA H, THtRE WAS A FEW ITEMS MISSIHG. 

CA N YOU NAME THEM? 

SOME JEW EL ~Y, GOLD CHATN, AN ITALIA N HOR H, 3 5 

MILLIMETER · CAME RA , SGME CASH . 

Q. ABOUT HOW MUCH CASH? 

A . I THINK IT WAS Sl200. 

Q. O~AY. YOU SAID AN ITALIAN HORN, IS THAT LI KE 

A CHARM, ~ PEhDANT? 

D. JE AN RANDALL, C. S . R., OF FICIAL COURT REPURTER 

6-ER-1304 

Pet. App. X - 268



(61 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 61 of 203 

1 

5 

7 

10 

11 

13 

1 4 

l5 

Hi 

17 

19 

20 

21 

22 

23 

24 

26 

2014 

A, ;-;:J , THEY 'y/ r_)UL'..>N 1 T LET ME Ii'! THE HOu-:.,E , 

Q. 

A , 

F~R A FE0 Mi NUTES TU GET MY CL OTHES . 

SHO\'.'I ,~G YOU Fc0PLE I S 40, WHAT i S Td1H ;.\ 

A. 

Q . A~O WAS THAT l NDENTA TIUN I N THE DOOR THERE 

BEFORE YOU LEFT FOR W0RK? 

A, HUH-·uH , 

Q. I T WAS THERE AFTER YOU GUT BACK? 

A. (WIT NESS NODS YES.) 

YEA H, YES , 

I T'S fO~ HER , ~HE TYPES EVERYTHI~G ouw ~ . 

T HE C OU R T ; I LI K I:: T O HE AR ,,i 0 I 5 E , TOO , 8 U T IT ' S MG f 

THAT IMPORTAN T. 

ay MR . MIDDLET ON: 

SHOWING YOU PEOPLE 'S 41 , I S THAT A PHOTOGR APH 

OF YOUR BED ROOM LOOK l~G FROM THE HA LL WAY? 

A. YES . 

Q. WA S THE dUT T OF THAT RI FLE LAY I NG LIKE THAT 

WHEN YOU WENT I N? 

A. YEAH, 

Q. P E·O P-LE 'S 42, IS THAT JUST THE REVEK5E M!GlE 

Of TH E SA ME SHOT? 

A, YEAH. 

D. JEAN RA~DA Ll , C . S , R. , OFF ICIAL COURT REPORTER 

6-ER-1305 

Pet. App. X - 269
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A. .YOU HAVE .TCi Cd C.K T HE LEV ER oEFGRi::· Y(;G 5hU(; T 

I T • 

Q. 

TH I S:' 

av MR . MIUDL FT J N: 

Q. Sri 0WING YOU ~Ea~_E 'S 7J, 15 THIS AN ACCURATE 

PHfJT0GRAPii (,FA GUi'i i<cSEt'iGl1 1'iG THE o:••iE YO U ARE TALKf i~G 

ABOUT? 

A . 

, ~E~~Ai ' ~ 7) = MA~K2~ fJR IDE NTI FICATION.) 

YEAH, R~SEMBL I NG, THAT'S NOT MY GUN , THAT'S 

J UST LIKE MY GUN. 

~- WA S Y0 UR GUN -- lS YOUR GUN STIL L AT HCME? 

,IAS IT T~\Kc fn' 

Yl:AH, IT ~·IAS TAKEi•-i . 

Q. WHERE DID YJU KEEP YOUR GU~? 

A. THAT DAY I T WAS UNDER MY BED . 

Q. I S THAT WHERE YOU - - ALL RIGHT. AND WHERE 

ABOUT S UNDER YOUR BED DO YOU KEEP IT? 

A. WELL, IF I F YOU ARE LAYING ON THE BACK 0f 

MY BED, IT WOULD BE c.; ,'~ THE RIGHT-HM-iD SIDE. 

WHAT? 

Q. 

A. 

Q. 

IS IT RIGHT NEXT TO YOUR BED OR DOWN BfLOW OR 

DOWN BEL0W AND KIND OF UNDERNEATH . 

4.5, (:; THAT YOUR BED? 

0 .. JEAN RANDALL , C , 5.R., OFFIC IAL COURT REPORTER 

6-ER-1306 

Pet. App. X - 270
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A I rlA'./1: THkEE TE:>T FU~E~ oi.JLLET:i Ai•iv TiikEt: 

TEST fIREu CA::il,H:i:,. 

I ' H SvRKY , Tt11<C::E} 

Tri!: C0URT: l'IU, TriE;~E':;i SIX, tiUT vihl.i ';i COu;Hi1"G· 

i-11< . r·i l !.ilJLt:T0i~ : THAT'S K HirlT. UKMY, 1:10 Aii t:AO , 

f'UT Ti-1Ef1 tiACK lr~. 

i'\l'<E Yvli Ti{YI,~(; Tv EMoAki<A;i :> 1•11:::':' 

THC: C)ur<T: ,~v , l i)(i;-.;'T HAVE TO T,<Y. 

JY MR, MlUjLETU~; 

DID YOU TAKE FOR C0MPARI50~ A SLUG THAT 

1·iA-':J r<·E-ct:Tvtu F~vM THE ciUi.lY vf THE Vl.CTIM H-i THb CASE"? 

A 1 RtCfIVEO THAT PARTICULAR ITEM FROM THE 

SHE~IFF'S PRUPE~TY Ru0M. 

i--1R. iMKi-.ETT: CuiJLi) ~IE APPKvACH THE tlE,'lCli vuST 

d1-<lt:FLY": 

THE C0URT: uO YOU WANT T0 dE EMdARRASSEu ALS V? 

MK. tiAR ;-·JETT: I UUN 1 T THINK I CAN AVOID IT. 

HIE CUUiH: C0ME iJP. 

(THE FULLUWING P~OCEEOINGS WEME HAU AMU~G 

COUNSEL ANO THE COURT AT THE tiENCH:) 

THE COl.lr<T: YOU WANT E~iJAL TIMI:, RIGHT"? 

MR. 8Al<f~ETT: YOUR Hu,-lOi<, I ASSUME THAT oR0WN IS 

CUMIN~ tiACK TU LAY A FJUNDATION FOR BO TH THE SLU~ FRUM 

THE UECEASE~ A~D F0K THE SLUb FROM THE CAR, dUT I OuN'T 

WAiH TO riAVE i-J1-slvt:u THE fi)U 1H1ATI01-J uuJECTiur-J, Ai'W 

M. ARMELLA MARTIN, ,.s.~., OFFICIAL CU0KT ~EPO~T ER 
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.i. 

u 

l\J 

.il 

i2 

J. 7 

lo 

212 :.l 

/"Ii< . i'ilviJL t:Tv,.j : Ye.:. , fvR X l;,, HT .~()vi • 

oY i•I;{ . MI l>DLETJ1• : 

l'lriAT i.:> TH IS THAT 1 ' Vt J J~ T i°'I/..\R ,<.Eu 

A TrlIS l S A LATE~T FiN~ERPRINT THAT 

0fVEL0PEJ A~U CULLECTEu f~Uh THE TUP URA~ER OF A 

TW0-ut<AWER ME TAL FI LE CA~I~E T THAT WAj FOUNO ( ~ THE 

~JJT~WEST oEv~UUM UF THE HOUSE AT THE EVE~ETT LJCATIO~. 

(,< iHjvi, Ult) Y0U COM PAt<E THAT TO ANY OTHER 

fl rfo. i:::.R PR -l 1" T'? 

A 

~ 

A 

A 

PROSECUTOR.) 

Yt:S , I i)ID . 

OIU Yuu COMPARE IT TO A ROLLED FINGERPRINT 

Yc.::i , ! urw. 

Ai~D i){ .) YvU oidNi.:i THAT vJITH YOU , HI.AT 

I dR0U i.:iHT A CERTIFI~D CO PY uf THE CA~O 

CAN 1 ::iEE IT'? 

(~ IT~ESS ~EMOVES IT EM ANO OE LJVERS TU 

MR. MIU uLET ON ; I ' LL MAi<i< TH I S PEi:H'LE 'S ::;i. 

,( p t J p Li: I o. 9 2 = t 11AK K ff O F •.) ~ I .D . ) 

o Y MR . Ml OULETUN: 

~ow, Ol U YUU PRE PARE A OIA~R AM F0R COUHT , 

dASfu 0~ TH E RJLLEU FI~GERPRl~T . ANu THE INKED 

M. ARME LLA MAA TI N, C.S.t<., OFF ICIAL CUUk T REP0iTfK 
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THE PEOPLE OF THE STATE OF .CALIFORNIA, 

-vs­
RODNEY GENE BEELER, 

PLAINTIFF & RESPONDENT, 

DEFENDANT & APPELLANT. 

APPEAL FROM THE SUPERIOR COURT OF ORANGE COUNTY 

HONORABLE ROBERT R. FITZGERALD, JUDGE PRESIDING 

REPORTERS' TRANSCRIPT ON APPEAL 

FOR PLAINTIFF & RESPONDENT: 

JOHN VAN DE KAMP 
ATTORNEY GENERAL 
110 WEST •A• STREET 
SUITE 700 
SAN DIEGO, CALIFORNIA 92101 

FOR DEFENDANT & APPELLANT: 

RODNEY GENE BEELER 
DEFENDANT IN PRO PER 
SAN QUENTIN STATE PRISON 
SAN QUENTIN, CALIFORNIA . 94964 
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SUPfkIOR COURT OF THE STATE Of CALIFORNIA 

FOR THE COUNTY OF ORANGE

THE 'PEOPLE OF THE 
STATE OF CALIFOltNIA, 

vs. 

RODNEY '7ENE BEELER, 

OE PART ME1'4T 3 !I 

PLAINTIFF, 

OEFEPWANT. 

} 

) 

) 

) 

) 

) 

) 
) 

) 

NO. C-6 0966 

___________________________________ 
) 

HOr�ORAbLE ROdERT R. Fl TZ�ERALO, JUDGE PRE:iIDING 

TUESDAY, JUNE 7, 1�83 
WEDi>IESDAY, JUtJE 8, 1988 

THURSDAY, JU1;JE �, 1988 

APPEARANCE� OF COIJllSEL: 

(66 of 203) 

Fut< ThE PEOPLE: CECIL HICKS, DIST�ICT ATTJRNEY 
liY: CHARLES MIDDLETON, DEPUTY 

FOR THE OE FEN i>AiH: 

VOLUME XI 
PAGES 2137 THRU 2,2G 

av, JOHN o . .  BARNETT 
9THA S TANOI FER., l II 
ATTORNEYS AT L�w-

M. ARHELLA MARTIN, CSR 12115
I). JEAN R ANDALL, CSR i:t498
OFFlCIAL COURT REPORTERS 

M. AKI-\ELLA MAKTl1'i / ·o. JEAl-i RAl�i.iALL, OFFICIAL COURT REPORTE.�:,
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llh 

l7 

.l t 

,u 

41 

~, 
ll 

,. 
':; 

~o 

~ NJli, Oi.1Kl1•• Tt1t:. Ai.ilJP~Y~ iHii y.;,,1,1 Kt'-f.li't'. A 

~LU~ TMAT ~A~ HfCvVi~EU fAO~ TME JECtA~ED1 

A n . :,. 

'l 

M,llf.f.,, 'AN YUU TELL Mc' wnAT TriAT 1:.1 

A UJ.AY. a,. ·~ Ti1t, [l'hELvPf J flLACf..> TK[ 

Pk~J(CTlLf lri •ITn THE EYl~ENCf TA~' MUf QuT un 

ut:,fM8Eil ll, l ti!i. 

1~ TMAT YOuk NA~f ~~ 111 

Yt:~, IT lS. 

,~N Y~v vf'tN 1 T? 

A lrul..if: Tnt fi,iVfLOr'e- hAKkf.u ~. J;, 4 f~L"'f" 

~1u;t:'. vf YAl-lic Cvt.TAhH i,i,, A ;,NALL 'ALll;)d~ PitvJ[CTlU:. 

~ A~U l~ TttAT THf. PKOJfCTILf THAT YU~ 

kt. CvVi.:i<t. i.>i 

Yf:;,, l T I j. 

iHIW, --~u ... ,1'.'- AT -- Lil·~ wO oA.c;t.., IF YvU 

,o~LD PYT T~AT A~AY fUij A ~,~uTE ~- ~u ~A,, Tv ~tu~LE 1 j 

i~, Trtt PltCt Uf ~~~fl~ THAT ~Aa t~~l~tvl 

A Yt:., ·w1u1oY. 

UJ~ Y~~ PkAfui~ A~Y JfjTj VN TNATl 

YEi. 

W~AT ~IH~ ~f TfSTi OID Y~U Pl&F~&M ij~ 

TN4T? 

A 
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ll 75 

THc ~k~vfCTiL~, ~UT THEY .ERE NUT WHAT THl ~HIRT WA) 

,uN~u~~~ OF, THfY Wtkt AUNEilNw TO JT. 

,~ TKf iH&kT •tlf .,,axED ON THt iHIIT? 

A 

lot 

.. u,t flhlK, 

TH£ iULLfT1 

A 

" 

OR 

lE). 

AnD ~Iii YOU CuHCLUUf THAT THQif. fli.ERS 

TH£ ~A.U TTPf Of fl&lR fttAT YQU fUUN~ Ot, 

ilMlLAet TO, 

Di.IT Yvu --

A lN ONE ,Ast THfkf ~A~ U~f flata WrllCM I 

NAO HO Oklwl~ ,u~. 
THAT• ;:i. WHAT l Nf..Afi T, A f j of!< VN TNt o Ui..Lf T 

CviUc.CT • 

A ~LUE iYHT~fTIC Fl~f~ fuU~O c~ TH[ ~UL~ET 

Ci,H(kfCT. 

~O TNAT WOULU HEAN THAT JN YOU~ CAkt:F~L 

tAAMlNATlUN Uf Tr1E OfCEA$E&;,•~ ittlRT AHO TN£ fhfth 

AfflXl~ THERET~ W£ftE ·NUT ,auH Tnf "''lAilu'i iHlAT, You 

COUL~ ftOT ,,~~ A ~o~a,E YO~ TNAT ~LUf HTLVN OR jLUt 

.$JfliTHET IC fl i(R, CORAftT? 

A 

Q 

CQUCECT • 

NOW, fijU DIU FJ~~ UTHE~ EY1UtNCt VF OTHEK 
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~u . 

ll 

ll 

lo 

l i, 

~u 

ll 

l.t 

,J 

i4 

,~ 
4'C> 

2176 

A 

iNl'RT1 

A 'ff.~ • 

'fuU ttAil .INHlT flllUt:a OH THE $HIRT THAT 

A R l~HT. 

HUW Ad OUT uN THE. UE CEA:ifu I) HAfHI~, u l Li Yvu 

A 1 uv,-.•T kt~LL. 

I AA\'bt CAii Hti.t' Yvv, AA. ~i<i)Wi,. 

~~ Y~u k~CU~~IZ£ THIS A~ A ~£PO~T THAT YOU 

PKf~Aklu fKU~ Tttt AUTuP~Y, 

A 

A 

H S . 

THI~ WOUl.0 ot: U1'ltiJ lU ll/ 4i~l 

CVetRE C. T • 

COUL~ YO~ J~~T LUO~ ~T TNli AHg jf[ lf IT 

,tffkc)Ht.i YuUlit i&E,OLLfCTl\li-. ANil TELL u~ if YUU t-1,1ufi'-' 

ANY fl~tRi UH THf ~fUA~E0 1 $ HAN~i? 

n.~. 
i>IO YOU? 

Yt:~, 1 OH,. 

WHAT ~AS Tri[ iOUkCE ~F THOi~ fl6EiS? 

I uvu•r r.Nvlll. 
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i111 

THt:: Tl 

A I uv~•t RECALL. 

lit WU.L, "HAT UU> TOU CUHPARf ·Tn£M iM.AIN~T IN 

ea~a TO fLlMlNATt .THE QalwlN? 

A l Hf VfA CQM~AKEO lrtfM MIA I Ni T AHJTH 1,~1,, TO 

TH£ ~fiT OP MY ifCQLLE,Tlu~. 

N~W ~A~Y flifRi UI~ YwU FlriD? 

I &>ON 'T ~i'40n • 

~l~ YOu flNO TMfM VN GUTH HANO>? 

1 ifLltVf THf AtPUkT iAI~ I DIU, Yl~. 

WH~~f -tkt TnfY ~~ THt HANU~? 

1 UUN • T iilECALL • 

,ovLv 1'V\J T'-Kf (Ji.IT Tl1t, VlCtA':ttJ'> ;,rl-1-iH, 

~ ~U~T H~LVlhi IT UP Hfkf. 1~ TNli THt ~A,~ 

OF THE )Hl~T TMAT NA i Tnf OUTfK -· Trit ~IECc uf TA~E ~k 

~Ol'IETNIH~ THAT~~,~ OuTtk ~11,~r, 

A YEi. 

~ l~ THAT fHf ~A,K uf TNE iNIIT? 

Tfi. 

I~ TNAT kl•NT ~fXT TO TH£ IULL~T NOLft 

Yf) 1 IT Ii. 

THfWE uOEit1'T ilEM TV ii( ANY iii&.:OOi;, I i, HU: 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

CORRECTED PAGE 2236 

THE COURT: IF THEY AREN'T GOING TO ASK IT, I 

DON'T SEE IT AS BEING RELEVANT ANYWAY, OR A BIG DF.At. 

READY TO GD? 

MR. MIDDLETON: ONE OTHER ISSUE IS THE WITNESS 

MITCHELL JACKLEY WAS GIVEN IMMUNITY BY THE COURT AND IT 

WAS REQUESTED BY THE DISTRICT ATTORNEY, AND I BELIEVE 

THAT JOHN BARNETT, OR THE DEFENSE, WOULD PROBABLY WANT 

TO PUT IN EVIDENCE, THE IMMUNITY PAPERS. 

AND I'M INDICATING NOW THAT THAT IS NOT AN 

10 ISSUE. WE ARE NOT CONTESTING THAT HE WAS GIVEN 

11 IMMUNITY AND THAT WOULD BE IRRELEVANT. SO I DON'T 

12 BELIEVE THAT THAT HAS ANY BEARING ON THE FACT THAT HE 

13 WAS GIVEN IMMUNITY, JUST THE PAPERS GOING INTO 

14 EVIDENCE. 

15 MR. BARNETT: COULD I JUST SEE THEM? 

16 THE COURT: SURE. MR. MIDDLETON? 

17 MR. MIDDLETON: WELL, I GAVE A COPY TO THEM BACK 

18 IN PRELIM. 

19 

20 

21 

22 

23 

24 

25 

26 

MR. BARNETT: THIS WAS TOO LONG AGO. 

THE COURT: WELL, APPARENTLY THEY DON'T PLAN TO 

INTRODUCE ANYTHING. ONCE AGAIN, YOU'RE WORRIED OVER 

NOTHING. THEY DON'T HAVE THEM SO THEY DON'T --

MR. BARNETT: 1 DON'T HAVE THEM WITH ME. 

THE COURT: -- HAVE A PLAN. 

MR. BARNETT: WE CAN STIPULATE TO. 

MR. MIDDLETONz OKAY. 
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.i& 

J 

• 
s 
6 
., 
• 
j 

10 

ll 

ll 

lJ 

14 

l~ 

lu 

17 

!i 

.l » 
ao 
a1 

a2 

a> 
a, 
2S 

le, 

Cc AHO TtiAT ~Ai A PETITION iY THE OliTRlCT 

ATTORHEY THAT THf ,oukT JMl.l~IZE Yuu PAQ~ Pao,i,uTIOHI 

JiN 1 T THAT cua~fCT? 

A Yti, Ill. 

ANO TKAT'i WKAT YOUI UN0£RITAHDJNi Ii, 

Yfl. 

1ttAT YOU •at NOT iQIN- TO tlT PltOilCUTfl) 

Yf i, SI It• 

NW, DID YvU KILL MA. f.TEVfNSON7 

A l't0 1 S.lst. 

Q DO YOU &£CALL iE&N, lN THE AARJNE Cu~~s 

oACK lN l 97 41 

A 

'< 
wlTHt.iS? 

A 

Q 

A 

(I 

Yti, iii. 

ANU IN THAT 'ASE WlNE Y~U A PfOPL£•S 

Yf.it, ilk. 

AND &>ID THAT INVUL Vt A aooSEiCY•KUROER1 

Yf1, ilR. 

-'UiT &.IU Tt1li ~if. 

.M • MJQl>LfTONI WfLL -

JNi WITN£$$1 r&i. 

IY Mil. IAaHf.TTa 

Q WELL, ROlaEIY A~C MUIPfl WfR£ TNf CKAR~Ei 

... ·~~LLA MAil T lk, C .i .a., VP fl Cl AL <,:uuRT If Pull Tf~ 
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6 
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10 

11 

12 

13 

lt 

1S 

l6 

17 

1a 

li 

J@ 

21 

a, 
. ~l 

a, 
jj 

26 

ij 

· A 

Q 

Yfi. 

YOU -£if "Ii iUPERJOR1 

Yf~. 

WKAT llfQAK -DI O Ml 00? 

Nl IAN A BLACJ. .OXI Of .. l.Nf • 

Wfll TOU TMf QNE WNO AUThOAIZEO ~IS 

2264 

.. ifNtEi ~l~M ~INTlCJ 

A 

Q 

TlifM? 

A 

Q 

A . 

" 

NOT a.eu $$Al IL y. 

•v~Lu TUV Dt TH£ PfaiON THAT AijTHuR!ZfO 

N0 1 St Ul, HOT TttE f lliAL ONE• 

~u; Tvu AUTtiuidZE IT OH Of'f Ml'IEl lGTt1? 

NO, ilK. 

~lilCTI"~ YOYi ATTENTION TU PA~f 107 OF 

THf JULY l~, liio HEot\ilN!. iftt£ilf YYiJ Tlil&Flf~ UHj;>fk 

OATH' WO~LD YOU Ji.h T Rf AU THE BOTTuf'\ ff.W Luu::. ANU uVfR 

TO T11E HEXT PA~f ANU 1HtATf.vt:a YOU NEU, fOk CONTEXT TO 

$ff If THAT ~NAN~E~ YUUi kft~LLEtTIO~ AS fij ~HfTHER UR 

NOT Y~U i~tClfl,ALLY AUTHUilZE~ K~. ilELfR T~ Mf 

MitNTl 

A NOT AMltHT, I &IV£ HIN ,t1Ml5SION TO •0 TO 

1t . &.AWYlR 1 i Offl"• t i>ltN'T ,,1v£ NIM PUl~UlJON TO if 

a,fi. Wf HAVE 1'0 IU.li THEiE TNINliS CL!Aa. Nl HAD A 

S.l"WSr . .til i;o &DltOINfMfMT Tv itl A ·LAWYfl. 

~ ~-~ HE •OT 5PEc1,1c Pf1Ml$SIOH TO LEA~E 

FaOM YvUI 1$ THAT ,~a~ECT1 
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ll 

14 

l~ 

16 

17 

11 

l!I 

ao 
.a1 

ai 

l) 

a• 
2S 

,, 

ai,~ 

A fOk THAT TIKE PfRl~g, YE~. 

Q NW, YOU •AVl HIM PtUUSSJO.,. TO LtAVf AT 

THAT Tlflf. Y~U KA~ IAEA~PA~T .WlTH NI~ THAT HQRNIN~. 

·•A$ Ml A 5Vlif AT ,eua WIODU,U,1 

A ME IIAi ,m:at. ,is. 
Q t,A$ YKIS A WUlDIHi 1£fW£lH YOU MIi> '-l!ift>A? 

A 

Q 

,i,. 

DI~ YOU NAVf A ,oHW.ISATjON WITH A 

*· AHUfRSuN, ~IM ~OfaiOM, AiuUT A HfPOTHETitAL 

iTATfMf.NT TnAT ""'· allLfl HAD PUSEO ,~ HJ~? 

Yf$, iHt. A 

"l 01 u ~ • AMOERiON HfNT ION SOHf THIHv TO YuU 

AiOUT A MOMJCJO[? 

Ma• ,uuOLfTON1 Olhlf(T 10'41 LEAOlH(;. 

THE (~~RT; THE QjJfCTION Ii iUSTAJN!O. 

u l' K~ • 8AAHflT a 

ij ~,o MR. -- o,~ ,~u NAVf A C~NVEiiATJON 

•tTH Mi. AHUtkiON A~OUT A Hikl,IOf? 

A Yfi, taa. 
Q AHO TNI$ IIAi lfffllf dMiUA&Y j, lt861 l~ 

,,.., ,oaa.tcTr 

A , ... NOT 1ua1, , ••• 

Q DO YOU &iCM.~ TMAT THli WAI ifPUill YOU 

'A&..'-l" TN! - e, .. ,~u tA'-'- '"' POL IU AHO INFO~ THEM 

THAT*• llfLt• HAO tOMHITTE~ A QlME? 

A Yf i, iii, I O 1 i • 
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1,71 

Q WfLL, Whflf ~10 YUU GET TH£ INfORHATJ~N 

THAT MR. GfELfR HAO UiU) Tttf a &fl..f Ai ,. ,Lui TO IEAT 

DOWN TtiE OCJOR? 

" 
Q 

A 

6ATKAOOfl. 

Q 

aATHit CHUt? 

A 

Q 

A 

" ,. 
" 
A 

" 
~H TH£ tltt • 

Ml• lli!J.ta. 

WNAT OU> Nl Tai.~ YOU AIO"T THAT! 

Hl TOLD N£ Nf WAi TaYINC. TO GlT INTO THf 

IQ~"fY lff~fR WA$. 

AH~ Hf U$E~ A CLUB? 

"E USlb THE llfLE. 

WHAT PIO NE ~O WITH JT? 

8lAT1N' AT TH£ ~uOR WlTH IT. 

aEAT THE •AThRu~N &OQR7 

Y£ i, ~Ii(• 

THEN WHAT HAPPENfO? 

APPAkfNTLY Nf iU$TEO ~OWH THf UOQi. 

1 1 1..L aEft.R YOU TO PAwE 2 Of YOU& 6NTfilV1E• 

A OIAY • 

" OliJH'T YOij T£LL TMf POLIU THAT-• ~Ofj 

TttAT alflEiH YOUI at,OLLtCTlOH --

ilP1.f? 

A 

Q 

NO. 

- THAT IT~., '"e va,TIM THAT MAO THE 
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11 
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ll 
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16 
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li 

ao 

.Jl 

aa 

a> 
.a, 
15 

i, 

NO, illl • A 

Q PIO YOU TlLL THf POLltf TKAT HE HAD A ~O~, 

A HO, IIA • 

q ,.WU) YOU t1Y$T ,(£AO THI i ANO Sil IP IT 

11,flliMfi ,oua lECOL~l,TlON? 

A (WITNf5$ Vl&Wi &>0,UNIMT.) IT ~O'tlN'T 

Hi. Ml~DLfTONa l 1LL iTlPULATf THAT WHATfVfR 1$ 

SAlO IN THAT TIANiCiJ,t Ii ,Al~. 

TKf ,~uRT& A~ A Paaoa RECOLLECTION R(t0RP£C? 

MR. MlO~LETUHs ~URE. 

THE COU&Ta &EA~ IT INTO TNf •Ecoa~, BY 

iTIPU~ATION, lf YOU NlSH. 

-Hi• Ml wi1LETUN1 JUiT AS PAil A~ THAT ONE 

Quf:iTIO~. 

THE ,ou1r, TEi, I $ff HE'S HEAOfw POR OTHER 

AATtiJAL. 

.... MIDOLETO..a TIS, OTHfa PA•ii. 

Ti&l ,~a,, •• OfHE& lfoa~•, YOU DON., JlT A 

,a,.111, .... aAIN£TT. 

•• 8AICMfTT1 Wf'L~ ifT THEIi. 

•AHu Hf $AID SOttETHIH' JO 

THf lPffCT . TKAT TKEY iQT INTO AH 

ALTti"'TION IN TNt "ALL-AV, AN~ THAT TH£ 
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11 
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13 

14 
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16 
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l~ 

ao 
a1 

Jl 

ll 

a, 
35 

i6 

~UY tAME AT tU" ... TH A a, ,~e, U~E11 IT 

&.IU A t&.Uit --

M. ltlOPLfT"H1 YAiUEe OETECTIYE .IENiEN J~ 

IAYlfi TO YOU - TO Ml"J 

Ill• BMlkfTT, KTt,T.JY[ JINIIN 15 IATIMi TH Ii T'1 

HI,., MU) TNEH J 'LL IEA~ .Y.GUll Al$1'0Hif • 

TH£ WITMfSi1 MO•• 

a, MR. IAAH£TTa 

THf COURT& THf PA~IE,UTOR HAi iT&PULATfu A~~ 

YOU A(CfPTEO THf iTIP~LATlON THAT JT'i A ,RIOR 

Rt,vLLfCTIOH RfCOi~Eu. TH£kE 1 i Nu HEtO T~ A~K NIM Jf 

HE HOW RECALL~ »fCAi.lif WE 'VE fLIMJNATflJ ALL Of Tti_AT 

fUY~~ATIO~ ~fijff. If YOU WANT TO REA~ ll INTO THE 

~£,uR~, ,o AHEA~. 

MK• IAkNf. TT I (READ I N'1d 

•trif WAY TNAT Hf fXPLAl~E~ 

IT f\j ME If> THAT wtt U. f Ht WA$ lf1i THf 

H~U~f, THAT Ii, AH, AH, TONY AP~AifNTLY'~ 

HI i liAlilt, CAME IN AH~ ••o~NT rU5 --

·1acw .. 11T HJ$ (IQ~ IH? , .. -CAI.LU) ttli DtU,. 

.... ,~ I)°' 
.,_, WITH tUH. aOOHEY WAS iAYlkw 

Ml$ ""~ WAS WITH HIH .ANO Hf THOU~HT Hl 

llfAi ,A&i.L JNi $0,U ,atfHOi 01 i"Mf '",~I Af1D 

THEN - WHAT TH£ fUC~ fLSf OJO HE $AY? --

.... AiUttLL.A MAllTlri, ,.s.R., ~fflClAi.. CuuaT U:~Uf<TEi< 
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IO~fY APPARENTLY WAi IN ONE vF THf 

BE&Mtu0~$, Nl iAIP o• i0HfTrilH 1 , AND WlNT 

lfHlNU TNf ,oi~ER· oa $~ME'"'N' LIKE 

TNAT• •• 

• Y M • IAIU•ETT J 

Mlle NJPOLfTONa JNSTfAO Of Al~INi NJM 

QUfiTlllN~ _.;. 

MR. DAlNETT, WELL, l'LL aEAO THE WN~E -­

MM. HIDOLETUh& If HE t~ULU REAO NOT THf 

QUEiTIONi C,f •wttAT THE "'"~ t1APPEnfo• IY o,P1Cf.R 

vfN~f.N, -'UiT --

T"E ,ouaT, JHf AHi~fR WuN 1T "AVE A~T KEANlHG IF 

THE ~EiTl"k 4)0f.~r~•T PKfCfi)f IT AN.O fVfRY80vY•~ "EAU) 

THt: liORD •,ucK• llffORE so IT uO[SN'T eOTNfR ANYclOiil', 

Rit,,HT? 

K~. NIO~LffijNc ALL &liHT. 

M. aiArrnt.TTI (&fADJN-.1) 

•Ql,1£STIOH IT HTl(TJVf ~eH5lNs Nf 

HU> 1£ttlNl;J fNf . ,o,u111a1 

•~AC~LEY1 . YEAH, I ~Ufl$. A~P fft[ 

4iUY 1,f;HT 1,no ttl$ &OWi. Ht TOI.~ tlf .ft£ 

CAHf OUT -JTH A ~OOOAMH AK &IPLf ANO teL~ 

"'" Nf WA$ GOHNA 1£AT TNt $HIT OF OUT OF 

HIH WITn IT, ANO Hf 1 $ •ONHA Tv ~v eOUlLY 
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.a, 
as 
lo 

l)AkAt.E • 

• -,fNifNa Ot.A '( • AN() Hf U ifL> THf 

a&fLf LIU A$ A A tLUij TU iCAat TH[ Gij'f? 

•~AC~~EYa A,,A&lHTLY TH£ iUY 

ou,.• 
8Y U • 8A&HtTT1 

Q OU) YOU ·T£i.&. 'TNt POLICl '"l' Wf&f ttQ&.Luw 

YEi, iii, I 010. 

Plw YijU TELL THE POl.lCE THAT A .2, 

aEVuLVti -A~ TAU.Ni 

A Yfi, iJll, I ~H.1e 

Q ANP TriAT THf OECEAiED WAS SHOT WHlLf 

RuNN 1 N• AWAY? 

A YEi, ~,a, I UJ .o. 

Q ~•u Yvv TfLL THE POLICE THAT THf --

MR. HJO~LfTwria OiJECTIO~, LEADlN~. 

THf ~OUMT: OYflkULE~. 

iH fitil. 8AilHE TT 1 

Q DI~ YOU TfLL THf PWLIU THAT YQU iAW -• 

WILL, THAT TH£ Of Cl4il0 fELL OH THt &.AWN IN flOHT? 

A YES, $1&, I .. &)ID. 

Q 9Jg TOU TtLL TNC ,o&.IU TNAT THEAl WAS A 

YfLlPKOHl T&WCK IH T~l AllA? 

I OUN•T &£CALL, Slk. 

PA,£ 6. 
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Yti, 6Jk, I THOU~HT I WA~. 

·ygu '4LL£0 TNf P~~ltE, Rl•"Tl 

Yfi., Ill. 

YOU M" THIS A,-OH'(MOU5 ~&., At6KT? 

Yli. 
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a211 

NOW, lffOlt YOU MAU TH Ii AHGNYMU$ CALL 

JO fNl ,oa.1 CE, Tl1f&f •., llfN M AIT I CLl I,. Tttl PAPEI, 

RJitiT? 

A YE i, i ••. 

Q AHO YOiJ HAU THAT AAT I 'Lf, CORKECT? 

A TfS, i Ill, l ~,o. 

" ANu LJN&)A iriOWf U YOU THAT MTl,Lt:, "' ON 'T 

~Hf, JOUie di FE1 

A NO, s 1a. 

" WH£Rt: 010 YOIJ wET JT? 

A ' Wt:NT TO fAT lllEAl(.fAST UNf fllOijN l Iii.. I 

_,Ai »ITTJN{; TttfAE &fADINti, THE PAf'f il 1 THAT'i WHEN 

MR. iEfLER _.44.KEl.1 lri. 

.u. aAMNfTTa NAY I KAYE JUST ONf MOMENT, YOUft 

HOflyttl 

THf COUITI 1uu. 

i ·Y Me 8A&MfTT I 

THAT I HA07 AfTfR, TE$. 

ANU TftAT '-AHE OUT ON ~ANUARY 4TH? 

.... AlME&.LA ,.AMTIN, ,.,.a., Uff'JClAL CUURT ilff'wiTfR 
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A WITH MY PA~T HISTURY·. 

~ WfLL, WHAT DO YuU fU.M? 

A lllH~ A iUiPfCT IH ifAUFORT. 50UTH 

CAIOLIHA, iAHE lNCIOf.NT TKl&l, ALNOiT • 

Q AI.KOiT &M,TLY Ttt£ iAMf, ISN'T IT? 

A NOT QUIT£. 

Q YOU MWiT a£ TKf MOIT UIU..~I.Y {;Ul' -

M. MIDOLETOHa Ol~[CTIONI Nli~£HTATIYE. 

THf ,uuit, iUjTAIHlw. 

ti Y MK• •AK•UTT & 

Q WHAT tLSE iLilOfi YuU~ HISTORY, •riAT PAaT 

Of f~Ui hlSTORT MAi)f YOU TttliiK YOU •u if A IUiP£CT? 

A Y~U WOULU KNOW THAT IETTE~ TNAN Mf. 

Mk. ~ACKLfY, I ~NOW A LOT AiQUT YOU, iUT I 

~uN'T ~HO■ Ev[~YTH&Nw. 

TfLL U$ WNAT YijU MEANT WnEN Yuu iAIU TH~ 

kEST gf YOUR Hl~T~lYl 

A ~ij~f MY RfCOi~. 

~ WriAT ,Uf JOU TM.~IH~ A~UUT? 

A Ai , •• A$ WHAT I 1 V£ •£tH ARRl$Tf&) ,oa. 

~ WH4T 00 TOU MlAHf 

MR. MIDULfTOHa Ofl~fCTIOHI lll£L£YANT. 

'"' ,v~a,, IUiTAINlU. 

iY Ka• 6AINETT1 

Q SO TOU THOU~HT THAT lfCAU5f OF THf 

tLQif~f5~ ~ITH W~l(H TMli IN,l~ENT -- UN, YuU T~vUiHT 
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YijU Hl•HT il A SviPECT lfCAUiE Or TKE IEAUf~~T THIN' 

iECAUiE l T WAi THE iAHf iuQT OF THIN{., ll 11.HT? 

A YE•• 

Q AHO ALSO YOU TNOU~HT THAT YOUR PllNTi 

MOW.O If IN TN£ HQUit, &lwHT1 

A ttO, 5 Ill• 

fllU? 

A lllfLL, YES, ill, I 010. 

WELL, LET 1 i iEf, WHEN YOU WERE TAL~IN- TO 

Tttf p~~ICf UN vAAUAaY 9TH, THEY AiU~ YOU IF ,~u•v EVtk 

if£~ , .. THE HQUSE, AAU YCIU iAlO l 'YE NE VE'l Mffi,; IN 

THfRf, UlON•T TOVi 

ii h,HT 1 

A 

i.c 

A 

Q 

TNAT WOULO ttAVE dEEN A LIE If YOU $AIU JT, 

6ECAU Sf I wA:.; • 

PA,t: 13 • 

THE COURT& IUfNTlfY THE•-

~. liARNfTT, l 'l'ii SuKitY, Tnt l/W~ lliTt:iVJfW. 

IY MR• atAkroi£TTa 

Q •HA~f . JOU EVEl lflN TO TMf HUUif OlfO&f?• 

00 YOU lfflEQE& WHAT YOU ANiWfil£~? 

A OU.Y. ~u,, LIU IT IAYi TH(ll£, •Mo,• ANU 

TNlN •0tt, iHIT., 1 NAVE If.EH.• 

fl&iT YUU iAY •No,• CORlfCTl ANO THEN YOU 
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A. 

Q. 

~OT TO MY KNOWLEDGE, NO . 

RffERRING YO U TO PAGE 74 OF THE J ULY 17 

2299 

PRELIMINARY, WO ULD YO U READ AT LI NES 10 AND llJ DOES THAT 

REFRESH YOUR RECOLLECTION? 

A . YES, IT DOES. 

o. YOU PREVIOU~LY TESTIFIED THAT YO U DIDN'T HAVE 

AC°CESS TO THE TOP LOCKER1 IS THAT CORRECT? 

A. THAT JS TRUE. 

Q. THAT WA S I NCORRE CT AT THE TIME YOU MADE THE 

STA TEME rH? 

A. NO , J ST ILL DO NOT . THAT JS TRUE , I 00 NO T 

HAVE H IE KEY. 

MR. MIDDLETON: I N VIE W -- LOOK I NG AT THE 

TRA NSCRIPT , I WOULD OBJECT TO WHAT THE WORD "ACCE SS " 

MfAlJS, VAGUE.. 

8 Y MR • 8 AR C'li ET T : 

Q. 

A. 

DID HAVE ONE. 

Q. 

A. 

Q. 

A KEY TO? 

A. 

Q. 

A. 

YOU DID NO T HAVE A KEY TO THE TOP LOCKER? 

THERE WAS TWO LOCKER S THAT kODNEY OWNED, I 

THE CAMERA WAS IN THE TOP LOCKER? 

THEY WERE BOTH ON THE TOP. 

THE ONE THAT HAO THE CAMERA, YOU 'DIDN'T HAVE 

THAT'S TRUE. 

THAT' S WHAT YOU TESTIFIED TO; JS THAT RIGHT? 

YES . 

D. JEAN RANDALL, C.S.R., OFFICIAL COURT REPOR TER 

6-ER-1327 

Pet. App. Y - 291



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 84 of 203 (84 of 203) 

l 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2300 

Q. BUT YOU DID GET I NTO THAT LOCKER AND EXAMINE 

THE CAMER A? 

A. 

Q. 

A. 

YES. 

BY STEALING RODNEY'S KEYS? 

YES. 

THE COURT: WE HAVE ALREADY DONE THIS ONCE. DO WE 

HAVE TO DO IT ANOTHER -TIME? 

MR. BARNETT: NO, YOUR HONOR, I'M JUST - AB OU T 

FINISHED I N THAT AREA. 

BY MR. BAR i-4ETT: 

Q. DID YOU, WHE~ YOU EXAMINED THE CAMERA WI TH 

THE USE OF THE STOLEN KEY, DID YOU USE SOME SORT OF DEVIC E 

T0 PREVE NT YOUR FI NGERP~INTS FROM BEING ON THE - -

A. 

Q. 

A. 

A. 

Q . 

YES, I DID. 

WHAT WAS THAT? 

A PA IR OF 5 l LK GLOVES. 

A PAIR OF SILK GLOVES? 

YES. 

00 YOU REMEMBER BEING ASKED AT THE 

PRELIMINARY HEARING JUNE 23RD, 1986 AT PAGE 153? 

A. NO. 

Q. COULD YO U JUST READ THAT? 

THE COURT: WHAT? 

MR. BARNETT: LINES 13 THROUGH 20. AND SEE IF IT 

REFRESHES YOUR RECOLLECTION. 

MR. MIDDLETON; WHAT DATE WAS THAT? 

D. JEAN RANDALL, c.s.R., OFFICIAL CGUR T RE P0RTER 
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2332 

MR . MIDDLETON: I WASN 'T PLANNING ON DOI NG THAT, I 

WON'T. 

THE CuURT: THAT'S THE ORDER. 

JURY IN. 

{THE FOLLOWING PROCEEDINGS WERE HAD IN OPEN 

COURT IN THE PRESENCE OF .THE JURY:) 

THE COURT: YOU MAY INQUIRE, MR. MIDDLETON. 

CROSS-EXAMINATION 

BY MR. MIDDLETON: 

Q . I S IT YOUR UNDERSTANDING, MR. JACKLEY, THAT 

• YO U HAD BEEN IMM UN IZE D AT A PRELIMINARY BECAUSE OF 

RECEIVI NG STOLEN PROPERTY FROM MR. BEELER AT QUI NTEC? 

A. YES, SIR. 

MR. BAR l~E TT: OB vECT I ON, J MPROPER . 

THE COURT: OVE RRU LE D, THE ANSWER MAY REMAI~. 

BY MR. MI DDLETOW: 

NOW , SHOWING YOU P(JPLE'S 7i , YOU REC OGN I ZE 

THIS WATCH AS A WA TCH THAT YOU GAVE THE POLICE? 

A. YES. 

Q. THE ROLEX WATCH? 

A. YES. 

Q. WHERE 010 YOU GET THAT FROM? 

A. J FOUND IT IN A tOMPARTMENT IN ONE QF TH E 

MACHINERIES AT WORK. 

Q. HOW DID YOU KNO W TO GO LOOK AT THAT 

COMPARTM EN T? 

D. JEAN RANDALL, c.s.R., OFF ICIAL COURT REPORTER 
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A. RODNEY HAD A PAST HISTORY OF STASHING 

THINGS. 

Q. IS THAT ONE OF RODNEY'S STASH PLACES? 

A. YES, - IT IS. 

Q. NOW, ON MORE THAN ONE OCCASION YOU HAD 

TALKE~ TO MR. BEELER ABOU1 YOUR PAST BACKGROUND, YOUR 

RECORD REGARDING SURGLARIES, HADN'T YOU? 

A. YES, SIR. 

Q. AND THAT WAS WHILE YOU WORKED THERE AT 

QUINTEC? 

A. YES. 

2333 

Q. NOW, THE DEFEkSE ASKED YOU ABOUT A NUMBER OF 

THINGS THAT OCCURRED AT THE STEVENSON RESIDENCE. ARE ALL 

THOSE THIN,s THAT THE DEFENSE ASKED AND THAT YOU TOLD THE 

POLICE, ARE THOSE THINGS MR. BEELER TOLD YOU? 

A. YES, SIR. 

Q. NOW, THJS INCIDENT IN BEAUFORT, SOUTH 

CAROLINA, WHfRE YOU BURGLARIZED A HARDWARE STORE AND 

STOLE SOME GUNS, HOW MUCH LATER WAS IT THAT -- THOSE WERE 

MARINE BUDDIES? 

A. ONE WAS. 

Q. THAT HOMICIDE TOOK PLACE? 

A. I SAY CLOSE TO A MONTH, MAYBE A LITTLE 

LONGER. 

Q. OKAY. 

A. TC MY KNO\·ILEOGE. 

o. JEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 
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Q. YOU INDICATED BY A QUESTION ASKED BY THE 

DEFENSE WHETHER AN ANONYMOUS CALL WAS MADE TO THE POLICE, 

YOU SAID YES. 010 JOU MAKE THAT ANONYMOUS CALL? 

A. .NO, SIR. 

Q. DID YOUR . WIFE ·LINDA MAKE THE CALL? 

A. NO, SIR. 

MR. BARNETT: OBJECTION, MOVE TO STRIKE. 

THE COURT: STRICKEN. 

BY MR. MIDDLETON: 

Q. 

A. 

YOU DI ON 'T MAKE THAT ANONYMOUS CALL? 

NO, SIR. 

Q. DO YOU KiHiW WHO DID? 

A. I DO UOT KNOW HER PHYSICALLY; I KNOW WHO IT 

WA$, YES. 

Q. ~ow, YOU WERE ASKED ABO UT SOME TWO MONT HS 

PRiuR TO THE HOMICIDE, THIS HOMICIDE IN ORANGE, THAT YOU 

HAD BEEN EATI NG BREAKFAST AT SOME ESTABLISHMENT? 

A. YES, SIR. 

Q. ~i HER E WAS THAT? 

A. THERE WAS TWO OF THEM, NORM'S RESTAURA~T ON 

TUSTIN ANO KATELLA. 

ANOTHER RESTAURANT RIGHT ON SANTIAGO AND 

LINCOLN, THE NAME HAS CHANGED. 

Q. HAD IT -BEEN LONGER THAN TWO MONTHS THAT YOU 

HAD SEEN EATING BREAKFAST AT THOSE PLACES? 

A. YES. 

D~ JEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 
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HAD IT BEE N LONGER THAN TWO MONTHS THAT 

OCCASI ON ALLY MR. BEELER WOULD JOIN YOU ? 

A. YES. 

Q. DURING THOS~ TIMES THAT MR. BEELE~ WOULD 

JOIN YOU, DID HE DISCUSS ANY PREVIOUS CRIMINAL 

ENTERPRISES? 

A. YES, SIR. 

Q. NOW, SO WORK WASN'T THE ONLY THING YOU 

DISCUSSED AT TH OS£ BREAKFASTS? 

A. THAT' S TRUE. 

Q. ONE TIME YOU INDICATED THAT HE CAME AND 

TALKED TO YOU AND ADMITTED TO YOU THAT HE HAD DONE A 

SHOOTING, WHICH YOU HAD HEARD FROM HIM? 

A. YES, SIR. 

2335 

Q. WHAT WAS YOUR -- YOU AkE LAID OFF RIGHT NOW? 

A. 

Q. 

A. 

Q. 

A. 

A. 

Q. 

A. 

Q. 

A. 

YE:-;, SIR. 

WHAT WAS YOUR J06 I N 1985 AT QUINTEC? 

SUPERVISOR OF THE PRINT NEC AREA. 

WHAT DO YOU DO? 

MAKE CIRCUIT BOARDS. 

JIM ANDERSON WORKED THERE? 

YES, SIR. 

MR. BEELER WORKtD THERE? 

YES. 

WHAT DID YOU DO THERE? 

I SUPERVISED THE MEN. 

D. JEAN RANDALL, C.S.R., OFFICIAL COURT REPORTE R 
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Q. CAN YOU DESCRIBE WHAT YOU DID? 

A. MY KNOWLE DGE OF THE AREAS AND EVERYTHJ ~G , 

WHICH I KNEW VERY WELL, I WOULO HELP THEM THROUGH. THEY 

HAD A PROCESS TO FOLLOW, I WOULD HELP IF . NEEDED .• 

Q. NOW, AT THE ENO OF 1985. BETWEEN 'CHRISTMAS 

ANO NEW YEARS, YOU WERE WORKING ON SKELETON CREW? 

A. 

Q. 

A. 

Q. 

YES, SIR. 

IT WAS A SPECIAL JOB, DICEON JOB~ 

D-1-c-E-u-N. 

WAS THAT ONE OF THE MAJOR BUYERS FOR YOUR 

COMPANY BACK AT THAT TIME? 

A. YES, SIR. 

Q. AND WITH THE SKELETON CREW, HOW MANY DID YOU 

HAVE WORKING UNDER YOU? 

A. 

Q. 

A. 

TO 15. 

Q. 

ALTOGETHER 47 EMPLOYEES . . 

WAS THAT THE SKELETON CREW? 

I'M SvRRY. THAT WOULD HAVE BEEN ROUGHLY 12 

OKAY. AND ON DECEMBER 30, 1985, MR. BEELER 

LEFT HIS JOB? 

A. YES, SIR. 

Q. AND JIM ANDERSON, HE WORKED WITH MR. BEELER? 

A. YES, SIR. 

Q. DID JIM ANDERSON HAVE TO ASK YOU QUESTIONS 

ABOUT THE OPERATION DURING THE TI ME MR. BEELER WAS GONE? 

A. .THEY ALWAYS DID. YES, SIR, HE DID. 

D. JEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 
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MR. BARNETT: OBJECTI0N, NONRESPONSIVE, WHETHER HE 

HAS TO ASK.· 

THE COURT: OBJECTION SUSTAINED. BEGIN A~Al N. 

BY MR. NIDDLETON: 

Q. WAS IT HIS NORMAL PRACTICE TO R EG.ULAR LY ASK 

YOU QUESTIONS ABOUT THE ~ROCESS? 

A. YES. 

MR. BARNETT: OBJECTION, IRRELEVANT. 

THE COURT: OVERRULED, THE ANSWER W[LL REMAIN. 

BY MR. MIDDLETON: 

Q. WAS MR. BEELER -- 010 HE HELP JIM ANDERSON 

IN THE PROC ESSES THAT WERE GOING ON IN YOUR AREA? 

A. YE S , SJR. 

Q. WHO Div YOU -- DJO YOU REPORT TO CAL 

BRUNSTING THAT DAY? 

A. YES, SIR. 

Q. WHAT 00 YOU HAVE TO REPORT TO HIM ABO UT 

DURING THE DAY? 

A. PROGRESS, PROBLEMS, OVERALL GENERAL 

EVERYTHING, THE BUSINESS ITSELF. 

Q. AND IS IT AN ONGOING REPORTING? 

A. OH, YES, SIR. 

Q. WHAT --

A. I 1H CONSTANTLY DOING BOARDS IN MY AREA THAT 

FULFILLS HIS DAILY REQUIREMENTS OF WHAT HE NEEDS TO PRESS 

IN THERE TO GET OUT THE DOOR FOR SALES. 

o. JEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 

6-ER-1334 

Pet. App. Y - 298



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 91 of 203 (91 of 203) 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2338 

DOES IT GO THR OUGH THE THREE DIFFERENT AREAS 

AS FAR AS PROCESSING? 

A. YES, SIR. 

Q. SO DO YOU HAVE TO KEEP CONSTANT SUPERVISION 

OVER THE PRODUCTS ~HAT ARE USED AND THE PROCESS IN YOUR 

DEPARTMENT BEFOR~ JT GOES · ON TO THE NEXT DEPARTMENT? 

A. YES, SIR. 

Q. SIR, DID YOU LEAVE YOUR JOB THAT DAY AND GO 

TO ORANGE AT ANY TIME THAT DAY? 

A. NO, SIR. 

Q. DID YOU -- DID YOU HAVE ANY KNOWLEDGE BEFORE 

MR. BEELER TOLD YOU ABOUT THE HOM ICIDE AT -- ON EVERETT 

STREET IN ORANGE, HAVE ANY KNOWLEDGE OF IT? 

A. iW , SIR. 

MR. MIDDLETON; NO FURTHER QUESTIONS. 

THE COURT~ YOU MAY INQUIRE. 

REDIRECT EXAMINATION 

BY MR. i:>ARNETT: 

Q. YOU RECEIVED STOLEN PROPERTY FROM 

MR. BEELER, JS THAT WHAT YOU TESTIFIED YOUR IMMUNITY WAS 

ABOUT? 

A. 

Q. 

A. 

Q. 

YES, SIR. 

SO YOU WERE COMMITTING THAT CRIME? 

YES, SIR. 

YOU WERE HIS CRIME PARTNER, YO U WERE --

ISN'T THAT CORRECT? 

D. JEAN RANDALL, c.s.R., OFFICIAL COURT RE?ORTER 

6-ER-1335 
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MR. MIDDLETON: WELL, VAGUE. 

THE CGURT: SUSTAINED. 

BY MR. BARNETT: 

Q. 

A • 

WELL, YOU WERE MAKJNG MONEY? 

YES, SIR. 

Q. DEALING IN STOLEN GOODS WITH MR. BEELER, 

CORRECT? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

MYSELF, YES. 

WELL, YOU AND MR. BEELER, RIGHT? 

YES. 

TOGETHER? 

NO. 

WELL, YO U WER E MAKING MONEY IN DEALING WITH 

MR. BEELER; IS THAT RIGHT? 

A. I WOU LD MAKE MY OWN MONEY. I BOUGHT 

EVERYTHI NG FROM HJM. 

Q. AND FOR FOUR MONTHS YOU MET ABOUT THREE OR 

FOUR TIMES A WEEK FOR BREAKFAST WITH MR. BEELER? 

A. FO R A COUPL E OF MONTHS, YES. 

Q. WAS IT TWO MONTHS OR FOUR MONTHS? 

A. l WAS GOING TO BREAKFAST fOR QUITE A WHILE, 

A YEAR OR SO, HE USED TO SHOW UP THREE OR FOUR .MONTHS. 

Q. NOW, WERE YOU REPORTING YOUR -- THE PROFIT 

THAT YOU MADE ON THIS ON YOUR INCOME TAX? 

A. NO, SJR. 

Q. SO YOU WERE, ALONG WITH PARTICIPATING I N 

D. JEAN RANDALL, c.s.R .• OFFICIAL COURT REPORTER 

6-ER-1336 
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A. 

Q. 

A. 

Q. 

I BELIEVE SO. 

DID YOU HAVE A COMBI NATION TO THE SAFE? 

NO. 

2356 

DID YOU TELL A -- A SHERIFF'S OFFICER THAT, 

FIRST TELL HIM THAT YOU DIDN'T HAVE A COMBINATION, THE N 

TELL ~IM THAT YOU DID? 

A. I REALLY DON'T KNOW. IT'S BEEN SO LONG. 

THERE IS A COMBINATION TO THE SAFE, NOT THAT I HAVE EVER 

HAD PERS ONAL ACCESS TO IT. 

MR. BAR NETT; I F I CAN HAVE JUST ONE MINUTE, YOUR 

HONOR, I'M ALMOST FINISHED. 

MR. BARNETT: NO THING FURTHER. 

TH E COU RT: YOU MAY I NQU IRE. 

THE WITNE SS: THANK YOU. 

MR. MI DDLETON: JUST BRIEFLY. 

CR OSS-EXAM I NA TION 

BY MR. MI DDLETON: 

Q. DID YO U KNOW DI NO STEVENSON , SAY, BEFORE THE 

HOMIC IDE TOOK PLACE AT HIS HO USE? 

A. OH, YES. 

Q . DID YOU GO TO SCHOOL WITH HIM? 

A. NO. 

Q. DID MITCH GO TO SCHOOL WITH HIM? 

A. I 'M NOT REALLY SURE. 

Q. WHEN YOU SAY YOU WENT OUT WITH STEVEN SON, 

WITH DINO, WHAT Af<E YOU TALK I NG A6 OUT, DE SCR IBE WHAT YOU 

D. JEAN RA NDA LL, c. s .R., OFFICIAL COURT RE POR TE R 

6-ER-1337 
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ARE TALKING AB OUT ; WAS THIS A ROMANTIC DATE? 

A. NO, SIR, NOT AT ALL. THERE WAS NO ROMANTIC, 

IT'S OUT OF FRIENDSHIP. DINO JS A FRIEND OF MY 

GIRLFRIEND'S BROTHER, THE FOUR OF US, WE HAVE FRIENDS, 

SIX OR EIGHT OF US GO OUT TO NIGHTCLUBS. THAT WAS IT. 

Q. HOW LONG WOULD THAT HAPPEN? 

A. WHEN I WAS SEPARATED, ONCE A WEEK, ONCE 

EVERY OTHER WEEK. 

Q. 

A. 

IT WAS WITH A GR OUP? 

UH-HUH. 

Q. YOU WENT OUT WITH THIS GRUUF IN CONJUNCTION 

WITH YOUR GIRLFRIEND GOING OUT? 

A. YES, YES. 

II~ FACT , YOU WENT OUT WITH -- YOU WE~H OVER 

TO A MUTUAL FR IE ND 'S HOUSE TO A WEDDING RECEPTION JUST 

BEFORE TH E HOMICIDE AND DINO WAS PRESENT? 

A. 

Q. 

A. 

Q. 

A. 

ARE YOU TALKING ABOUT AN ANNIVERSARY PARTY? 

YES. 

WEDDING RECEPTION ... 

MITCH WENT WITH YOU ALSO ON THAT? 

YES. 

HR. MIDDLETON: NO FURTHER QUESTIONS. 

THE COURT: MR. BARNETT? 

~R. BARNETT: NOTHING FURTHER. 

THE COURT: YOU CAN STEP DOWN; YOU ARE EXCuSED. 

Du YO U HAVE ANOTHER WITNESS FOR TODAY? 

D. JEAN RANDALL, C.S.R., OFFICIAL COURT REPORTER 

6-ER-1338 
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5'UPEtHV~ ~wiH vf THE :iTATE OF CALI FORNiA 

THE PEvPI.E ~F THE 
jTATE Of CALlFvRNIA, 

it UVNt:: 'f I.Er.IE tiEELtK, 

OEPAIH Mf1H :J 9 

PLA lrtTlft=, 

OE FEN DANT. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

N O • C -o O 9b ti 

-----~-----------------------------> 

HOr•Wl<At,Lf .iCOOERT R. Fi TZ1aERALO, JuO~E PRESH)ING' 

MONOAY, JUNt 13, 1988 
Tvt~OAY, . ~UNE 14, 1988 

AP PEAi<Al'4C.:t.':> OF CUUNSEL1 

Fv~ THE PEUPLEa 

. FOR THE ile.6-ENOANTa 

VOL\JMf Xl l 
~AbiS ,427 THRU 2593 

CECIL HICK~, DISTRICT ATTORNEY 
i,Yi • CHARLES MIODLfTO,-., DEPUTY 

8Ya JOHN O. BARNETT 
OTl1A iTANDlFER, 111 
A TT cJRNE YS AT LAW 

M. AiiU4ELLA HARTIN, CSR ta11s 
D. JEAN RANDALL, CiR t249ij 
OFFICIAL. COURT REPORTfRS 

M. ARMELI.A MAATli~ / u . .JEAN ltANOALL, OFFICIAL COURT REPORTERS 

6-ER-1339 

Pet. App. Z - 303



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 96 of 203 
(96 of 203) 

j 

b 

7 

lu 

11 

lJ 

14 

15 

16 

19 

21 

24JO 

ATTURNEYS. 

AND IN jUMMATIUN, J�ST TU 8E�IN �ITH, UN 

OECEMSER 30, .bio!l, THE vfFci'HJAi'IT I\IJl)1-.EY tH:ELER Lt.FT Hb 

TV i.lKAi-.�E UN EVEKfTT �Ti<fET AT 1144 Arh> PARK.S ,iii 

MAPLfWuvO. 

EVIDEi�CE. Yvu :iAW THE :>CKtWOKl\/ER. HE RAN5AC.:.s THE 

huME �- vou•LL HAVE ALL Of THAT fVlUENCE ·� fftdNT OF 

YUU -- LEAVE� A Fl��E�PRINT ON THE FILE CA&l�ET HE 

IN 1'11KE 1 !> uEiJROOM, HE'S THERE WHEN ·roN·Y 

CuME� HvME. HE rlEA�� �IM PARK, HEARS HIM CuME fNjluE 

THE rluU;E, TliE i)U{;; CvMES lr-iSIOE THE HOUSE. TONY GRAdS 

THE �W�, THE RIFLE, HITS THf OQUij. Ht SfE5 M�. iEELEM 

WITH THE G0N AND HE _FLEES. TUNY STEVENSON BECOMES AN 

EYEWlTNE�S TU A SUR�LARY. 

-�E FLEES SY ijUNNlNi OUT THE F�ONT DOOi,

ANO THE. QEFENUANT SHOuTS TWl CE, ONCE HITT Ii"� Hl11.\ IN THE 

f;i.t;�J�i(ij!fi{JttOT THAT liiOES INTO Hh tiEAl<T, ANO THE SECONO 

-l11tJry'.��:is�i�NO 111 TS THE CAR OUT ON THE CUlhiJ TWO SHOTS.

Hf
"'"

o'les' O'N THE FRONT LAWN Of A NEIGHSOR 1 5 HOUSE.

THE' OEfENOANT TAKES THE LOOT THAT HE'S 

dtfN �ATHERIN�, HE LEAVES, KNOW IN� THAT SHOTS WERE. 

FIKEu, SHOT� Wtkf HfAKO, THAT NflwHdORS MAY CALL THE 

M. ARMELLA MARTIN, C.5.R., UFFICIAL COURT REPORTER

6-ER-1340
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_,f!:: .. .• 

T~ERE oj T~E ~TREE T ~ 

NuW, ~ITH THIS Hf ~ETS ON THE WALL A~O 

~uts UUdN, P~UCEt OS OOW N Tv MA P LEWUUU Tu HIS TRUCK. HE 

UP E~ ~A~A~E, A~ fASf TAN~ET -- ~I~HT ACRUSS fiuM HIS 

TRUCK. SO WITH THE TRUCK IDLIN~, HE WALKS OVE* JgWARD 

IT, ~UT Ct1ECKS fl>bT I.J P THE WALL TO SEE If ANY.BODY HAD 

dEEN FULLU~l N~ HIM, ~uES TO THE GARA~E WHERE ~E 1 5 fET 
• ifi 

dY MK. RAi~EY WHO dt.CUMfS THE EYE WITNESS IN THl;S c.JsE, 
··-'; - ~ 
... ,. <tr · • 

THE EYE WlTNf~S WHO PLACES MR. dffLE~, THE OEFENDA~T, 

~IGHT THERE, ~UT TO ME NTION THE flN~EMPRI NT AN~ ALL THE 

vTHEt< E.VlOEI-.CE. · 

S O H E HAS T O TH 1 l'l K O f S v ME. TH Ii'Hi ~u I CK . S 0 

HE TELL~ HIM HE LUST A 5TkAY CAT A~O WOUL U HE CH~C~ IN 

THE oAC~YARu ANO THEN HE )PLITS. 

N~W, WE DON'T KNOW AT THIS POINT -- AND 

T'1.l&i:'i, .~J~, EVIDENCE OF WHAT HAPPENED EXACTL \' AFTER 

rift~--- · Wr.t:IHHER lif Wba ANO SAW Ari ATTORNEY, A LAw\'Ett, 

~,1. tie ~·A,fO TU MR. uACl'.LEY TriAT HIS APPOli ... THENT WA::. 

WITH A LAWYER, OR WriETHER HE WENT dACK TO WOkK OR 

EXACTLY WHAT TIME HE WENT oACK TO WORK. 

bUT THE NEXT OAY WE KNOW HE TALKS TO THE 

dlb ~0~5, CAL oRUNSTIN~, 8ECAuSE HE OION'T CHECK OUT, 

M. ~kMELLA MARTIN, C.i.~., UFFICIAL ~OU~T REPUkTER 

6-ER-1341 

Pet. App. Z - 305



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 98 of 203 (98 of 203) '!;
1 

l 

2 

J 

4 

s 

7 

0 

10 

11 

14 

Hi 

17 

18 

19 

21 

22 

··2J 

2454 • r 

NUW, YOU DON'T TAKE EACH ANO EVERT UNE OF 

T~~JE FACTS ALL dY ITSELF ANu SAY, WEL(, IS THAT A 

REASvl\iAijLf l ,cTEi<PRiTAT !Uli UR b TriAT UiiKEASVNAtiLf? 

ACC0RD1N~ TO THE LAW YOU TAKE A~L- Of TME ClRCUMSTA~TJAL 

uR IF - THERE 15 TWO l~TERP~ETAT!ONS ~FIT. 

NUW, LET'S ~D DOW~ TU TNE Cl~CVMSTANTIAL 

EVlUENti f~~ THE SPECIAL Cl~CUMSTA~CE. WE HAVE THi 

IIIHAT WAS UVNE. Yvv SAW PHOTO<;RA~HS UF WHAT WA$- ,:90NE, 
•i~ 

WOULU t1AVE TO HAVE BEEN AT LE:Ai.T Tj!O 
• ~ 

THAT TnE VICTIM 

FEET A\'iAY. TWO FEET AWAY. ANo Ti1EN LOOK AT THE .~i•f ' 

LEN~TH Of THE BAi<REL C,N [fEOPLE •·s ij"/TI 

THAT'S QVITE A ulSTANCE A~AY. 

HE WAS FLEEIN~, THE VICTIM WAS FLEE!~, HIS 

iHSlOt::."Ci. WE HAVE A TRAJECTORY. A 1"4i) i<EMEMbER WHERE 

WlTH THE TRAJECTORY WE HAVE lNVESTl~ATUR ~ENSEN DOIN~ A 

STKING LINE TO uETE~MINE If IT') POSSIBLE FO~ SOME300Y 

TO dE LfVELJr.t, HIS ARK ANU SHOOT IN• OUT THE SCREEN UVOR 

_AtdJ ti l.T ttiE CAR OOOll • ANU WE AL SO HAVE THE LASER• YUU 

Rl&':8."e:E:~ J-M£ TEiTIMONY 0116 THAT• ANO YOU 'LL SEE A<iAIN 

~KOTOG:aAPHS OF THE LASEk LTKE IN PEOPLE •s 125 ANO 

t-2--'K. 

THEN WE HAVE THE LOCATION OF THE WOUND, 

LOCATION OF THC: WvUNv·, LIK:.E SHOWN IN PEOPLE'S 7'1. IW THE 

aAc~, NOT IN THE FRONT, IN THE UACK. ANO AS THE OOCTOR 

M. ARMELLA MARTI~, C.~.R., OFFICIAL COURT REPORTER 

6-ER-1342 
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1;£~T(Fl;~O, IN Thi:. ~Al.: " 5HUW( i\J~ Af,j uf'WARIJ Ti<A..ifCTu,n. 

AND AS IN ~E ~ ~~•~- 1ti ~ l~HT IN THE HEA~T . . ~000 5HuT. 

THAT ~uES TUWARU. INTENT TO KJLL. LOUK AT 

THAT ~y ITSELF. IT ~OES TOWAM~ l~TfNT T~ KILL, WHERE 

THE wv1.U-H) ·~-

TH E TY~E OF -~~PON THAT'S USE~, A ~u~, A 

~UN ~ITH A LUN~ BARijEL, F0i ACCU~ACY. 

STATEMENTS A~AlN TO THE COWORKER~, -A~U 

THAT IS THE HYPOTHETlCAL, WOULI) YOU SHOOT HIM? THAT'S 

UlUN'T, JUST A~KIN' · THAT QUESTION Ji AN ADMlSS10~~ WHY 

SHOOT HIM? MOTIVE? A~ EYEWITNESS. AGAIN, WE ltAVI 

STATE MENTS ALSO TO JACKLEY. 

~u~, I WuULO SAY YO~ HEARD A L~T AdO UT 

~AC,LEY UP THf~E. YOij HEA~O AdOUT HIS PAST SACK~NOU~U, 

d 0T YOU HEARO NOTHl~~ THAT ~UTS HIM IN THAT HOUSE, 

8UT I WO~LD SAY THAT , ~ LOOKIN~ AT HI~ 

~TATEMENTS YOU WOULD ~AT~RALLY 6E CAUTIOUS lN LOOKlNi 

AT THAT, WHAY HE SAYS. WHAT YOU DO IS LOOK AT HOW HIS 

i.lAl&NEJIU.5 A~OUT WHAT' HAPPENED ARE SUPPOllTfO ST THE 

M.CTS •. . G'QJfR•osoic:ATEO tH THf FACTS, ANO YOU'LL SEE ,r 

~H.L. IUHi0.!!1£ CLEAR. THE WATCH fOUNIJ uY JAC-'LEY IN THE 

AREA WHERE btELE~ ~ORMALLY STOREi HIS STA~H. 

LADIES ANO GENTLEMEN, THE SPECIAL 

Cl~CUMSTANCE, THE INTENT TO tILL, IS THERE. THE 

EVl&JENCE SUPPORTS IT • • 

M. ARMf:LLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 

6-ER-1343 
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Ii~ THI:» CASE ANU THE St>l.:CIAL Cll<CUM~TANCES, l L>vN'T 

llE-¢ALL lf HE ~Vl iHEu OIJT TrlAT If YOU iJECIOE THAT THlj 

1, : NOT A FIRST uE~RfE MUIOER, THE N YOU oo~•T GU TU THE 

SPECIAL CIRCUMSTANCES. 

IF YUJ HAVE A REAS0NA6LE OvudT WHETHf~ 

rr•~ 1-IRST , Ui\ jfCUtiO, JF YOU BELIEVE IT'~ MU~iJER tHiT 

ARE ~~T SURE WriETHfM JT 1S f!iST UR SECUN~ OE~REE~ THtN 

YOU rlAvE TU VvTE ~iCUNU uf~ijff. 

IF YOU 1 KE ' NOT SURE WHETHER IT'~ A 

MANSLAUGHTEN UR MUROER, THEH YOU MUST TAKE THE LESSfR. 

IT'S \sOiN~ TO e>E f0i( YOU TO uECIOE, WtiiTHER 

MR. sn: Vf N~ vN WAS KILi.ED A~ THE RESvL T OF SOl'4e SUD~EH 

~UARREL. IT'S f~R YOU TO uEC1DE WHETHER MR. STEVE~SON 

WAS ~lLLEU I N AN HONEST ~UT 0WREA~ONA~LE ~ELIEf IN THE 

NfCESSrTY Of ~ELF-uE.FfNSf. 

wHATEVtR YOUR vtTERMINAT!ON~ ARE IN THAT 

REGA~~, MR. 6EELER IS NOT ~UlLTY Uf THE SPECIAL 

ClRCUMSTANCES, THAT lS THE SPECIAL CIRCUMSTANCES AS 

THfY APPLY T&~HIM ARE NOT TRUf1 THAT IS, HE OlU NOT 

· ·i -.tli'~l·f :J,.~-~ -~.Y, SPEC I FI CA4.L Y, INTENU THAT TONY S Tf VENSON 

,ft~ k,\l,·( 'L E,Q", 

NOW, TU FIND THE SPECIAL Cl~CUMSTA~CE TO 

St TRUE, THE PROSECUTION HAS TO PRUVE BfYONO A 

REASUNA~LE OOUdT AND TO A MORAL CE~TAINTY THAT 

MR. ~EfLER INTENDED, INTENDED THAT MK. STEVENSON dE 

KILLEu. ~UlLTY Of FlkST ~f~RfE MURDER IS 1N5UFFICIENT. 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT' REPORTER 

6-ER-1344 
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THI REQUIREMC:1~T OF :,PE~lflC lrHEi'H Tu KlLL MUST ~E. 

P:i.,O.:Vf I) IN OR OE i< Tv MAKI:'. r-lR . l;H:EL ER OE A TH EL Hi! a LE. 

Ir. Ti11S CJNNc.OliJN I'D UKE TO EXAMH◄ E THE 

FvLL uWING '<Ut:STlUNS, 

~UM~ER UNE, WhOEYE~ THE SHOOTt~ _WAS, HAS 

THE PRvjECuTJUN PROVED dEYONO A ijEA~ONAdLE DOU~T AN~ TO 

A MORAL CEkTAlNTY THAT THE KILLl~G WAS lNTENTlONAL T~ 

THE EXCLU~IUN ~f ALL UTMfR RfASUNAbLE l~TERPRElATlUNSI 

THAT IS, THAT THE FATAL SHUT WAS INTENT)~NALLY FIRED. 

ANO if THE FATAL SHUT ~AS INTENTIONALLY flRfO~ AND IF 

THE FATAL SHOT .-IAS li'HE,·HlONALLY FIRED, WAS IT ftJHO 

Wl Tri THE . li~TE:i~T .TU KILL? 

FACT:, TV 

5ECU~U, 15 THERE ANY RfASON, Akf THER~ ANY 

THAT YOU CAN POINT TO, NOT S~METHIH~· OUT UF 

THE THI~ AIR, dUT FACTS THAT YOU CA~ POl~T T~, THAT 

~1.Hi-Gt:.~T THAT MR. ufELl:k WASr.. 1 T ALONE? 

AND FINALLY, ANY FACTS TO SU&GEST WH~ THAT 

OTHER PE~SON MIGHT HAVE dEEN? 

ASSUMIN~ FOR THE ~OMENT THAT THERE WAS NO, 

11.0 IA£-TJr AiT ALL WHl CH SU<:.GEST THAT ANOTHER PEKSON -­

~lillit lf THERE'S ANOTHER PERSON, THEN THERE'S NO 

l.!'Q.$$:l~R£ lifA'Y TO F JNLi MR• dEELER -- F Jl'H> THE SPEC 1 AL 

CitCU~iTANCES TO ~E TRUE, THAT 1~, THAT HE INtENOED THE 

UEATH OF TONY STEVENSON. 

OKAY~ AS SUMI NI. THERE WAS NO OTHER' 

.EVIOENCf, TH(RE WAS NO EVIDENCE AT ALL THAT THERE WAS 

"· 
6-ER-1345 
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ANOTHfR PER~UN ThERE, YOU HAVE TO ASK YOURSELF WHAT WAS 

GO~N(. THR-OUGi1 THE ~HOOTEK '::i Ml NU? IN THAT MlLI..ISt::CONv 

BEFORE THE ~rlvT WA~ FIREU, WrlAT WAS ~OlNG THRvU~n HI~ 

~I ND? AN~ TrlE COURT 15 ~01~~ TU INSTRUCT YUU, ANO THIS 

15 A~ TO CIRCUM~TANTlAL EVlUfNCE. 

NOW, THE PRvSECUTOR POINTED TU 

M( NUl (C OU ~SEL WSfS P~OSECuTo~•s CHART.) 

MIL MliJ1.1LETu1-ia NUT AT ALI... 

uv YOU 

MK. dARr-.tTT: THE PRu~fCUTOK PVI NTEIJ TO ONE _ 

lr~~TRVCTl.:iN WHH:H IS CIKCUMSTANTIAL. fVluEr...CE,. ANO· THJ-:i 

CEKTAINLY 15 THE ·LAW; 

WHAT YOU'RE ~QIN~ TO SE_ INSTRUCT~~ 

Au~ITlONALLY, HOWEVER, 15 T~AT A~ TU THE -- AND N~ 

r>iJl ,H:i OUT Iii HIS AM~UME~T THAT T11lS APPLIES TO THE 

CHAR,ES, THE COUNTS. 

THEkf'S ANOTHER INSTRUCTIO~ THAT THAT'S 

ALMOST LIKf THIS au, ~QT ~UITE, AHO IT HAS TO DO WITH 

ClkCUM)TANTlAL EVIDENCE ANO THE SPECIAL CIRCUMSTANCE~, 

A~O THE ,ou~l IS GOIN' TO INSTKUCT YOU THAT THE ONLY 

&VI-QEN(;li_ Of WHETHER THE uEPENOANT ~PEClFICALLY J tHfNl)£0 

TO KlL.t. 11.til-. STfVc.NSON IS C1KCUMSTANTIAL EVIDENCE. 

•you -MAY ONLY FINO THAT THE 

• ~Pt,1AL CIRCUMSTANCE AL.LE&f~ JS T~UE IF 

THE PROVED CIRCUMSTANCES ARE NOT ONLY • 

cu~SliTENT WITH THE THEORY THAT• -- MR. 

• dEELfR -- •THAT THE OEFENOANT HAO THE 

M. ARMELLA MARTI~, c.s.R., OFFICIAL COURT ~EPORTER 

6-ER-1346 
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TAKES OFF• 

w.EMEl'\i:IEK, Hi I 5 IS Fl \IE MlN1HE::i, l O M I,'>IUTE; 

AT THE MUST, AfTER THE SHOUTJNb. HE'S JN THE CA~. 

THINK A~UUT IT. THE CA~ 15 RUN~l ~~. HE ~ETS O~T Uf 

THE CA~, HE ~UE5 AN O Hf LOOKS ANO HE ~AlTS? 

MR. ~EELE~ HAU NU ~EASON TO .LUOK UOWN THE 

WALL lf Ht WAS THE ~HOOTEk, IF HE wA~ THE ~lLLEa, IF HE 

EVEN ~NEW Ad OUT lT. NO RtA5UN TO WAIT.- 1 f HE __ 'ii/AS 

AL.Ur-IC:, ,,.vrsit AT ALL. 0UT HE LOO Kb) DOWN THE WM.L ANO HE 

~AITEO, AND HE WAlTEU FOR HIS CklME PARTNER. 

kE~AR~LESS, REwARuLfSS OF WHETHEM THLS WAS 

AN INTENTIONAL KILLlii'6, WHICH IT WAS NUT -- AT ·,t,..f~:T 

THE EVIDENCE HAS NOT SHOWN THAT -- REGAROLESS 6F w~o 

~O~~EY 15 LOOKIN~ FOR, RfGA~OLESS UF WHO HE IS WAIT1N~ 

f0R, A REASUNA~LE I~TE~PRETATlON, REAS~NA~Lf 

INTERPRETATION OF HIS ACTIONS, AS uBSEkVE~ BY M~. 

RANEY, A~E THAT THERE'S ANOTHE~ PERSON THERE, ANl) 

THAT'S WHO He's WAlTlN~ ~oa. 

,HERE 1 5 ~O SHOWING THAT Hf WAS THE 

i.NOOT&&r. ~0 SHOWING THAT HE INTENDED A KILLIN~ THAT HE 

B&'lUOUi&:.-Y' tOUL ON I T EVEN HAVE KtHJWN HAO llCCURRfu, 

~l:tll!llW.l .S.;ii t.-E NEVER WOULU HA\lf WAITED. 

THE PROSECUTOR EARLY ON IN HIS CASE WAS 

TRYING TO SHORT CIRCUIT Oi UEfEAT THIS A~ALYSIS WHICH 

15 SO COMPELLIN~, SY ASKING THE Nfl~HSORS, WELL, 010 

YOU ~EE ANYSOOY ELSE IN THE NEIGHdORHOOO YOU OlON'T 

~. ARMELLA MARTIN, c.s.~., OFFICIAL COURT REPO~TER 

6-ER-1347 

Pet. App. Z - 311
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2510 

RE.SP.'fJN-1)·.· TO A t-.UMBf.R OF THINGS THE DEFENSE SAIO: 
• . ~ ;t~>. '.:t• ' 

-~:: ' 
Mt~S:TATEMENT5 OF TEST!Mvl':Y, MI;i::iTATEMENTS uF THE LAW, 

1~: . 
•. Tt:ifllilGS OF THAT NA TURE. 

HE DIDN'T GO THERE WITH A GUN. WELL, . BIG 

' DEAL, HE OID;~ ·•r GO THERE WITH A GUi~. HE THE DEFENSE 

TALKED A60UT NO T PLANNING, ACTUALLY, NOT GOING THERE WITH 

A GUi',;, THAT'S PREMEDITATICN AND D_ELJBERATI Ci•i , ~OTHii'iG 1/.i 

THI S CASE WE ARE SAYI ~ G FOR THE THEORY OF THJS CASE THAT 

THERE WAS PR EMEDITATI ON OR DELIBERATION. FEL ON Y-MURDER 

DOES NO T REQUIRE THAT. THERE IS NO WAY, ALL YO"U HAVE TO 

DO IS READ IT WHE ~ YOU -GET &ACK THERE. THERE lS NQ*-_WAY IT 
'~ 

REQUIRES THAT. t1., 
- Jf . ' . l¥ . 

THE ·DEFENiE GOT I NTO SYMPATHY QUITE A BIT. 

EVERY CHANCE , HE OP ENED HIS MOUTH HE TALKED A~0UT 

SYMPATHY, TALKl 1~G ABOUT THE PENALTY. THOSE ARE N' T TO BE 

CON CERNED I N THE GUILT PHASE, AS THE J UDGE IN S TRUCTED YOU. 

THOSE ARE JUST -- THOSE ARE STATEMENTS TRYING TO ELICIT 

SYMPATHY, WHY? 

Tt:if ONLY WAY TO BEAT THIS CASE IS IF THE 

JU;&,QJU LQ~,K AT SYMPATHY. HERE JS AN EX-CON THAT 

fill JHIHft,,., ... I DON'T LIKE H-IM. HE'S A CRIMINAL. WHY 

SH.a.tmO llfE1 ~,()N\flCT THIS C.UY WHEN THAT GUY IS AN EX-CON? 

Tlil'Al' ,_.. tii~T l'HE WAY IT IS. YOU ARE LOOKING AT THE FACTS OF 

THIS CASE, THE ELEMENTS OF THE CRIME AS CHARGED AGAINST 

MR. BEELER. 

ANO THEN -- I N THE NAME OF ALL THAT'S HOLY, 

o. JEAN RANOALL, c.s.R., OF FICIAL COURT REPORTER 

6-ER-1348 

Pet. App. Z - 312
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UNLAWF UL KILLING, YOU MUS T AGREE 

UNANIMO US LY AS TO WHETHER HE 15 GUILTY Of 

MURDER . {) f Tt-iE FIR5T DEGREE , OR MURDER OF 

THE SE COND DEGREE, OR VOLUNTARY OR 

I NVO LUNTARY MA ~S LA UG HTER. 

•tF YOU FIND THE DEFENDANT 

I N THI S CASE GUILTY OF MURDER OF THE 

FIRS T ·DEGREE, YOU M05T THEN DETERMINE IF 

MURDER WAS COMMITTED UNDER THE FOLLOWIN& 

SPECIAL CIRCUMSTANCE: 

•INTENTIONAL MURDER DURING . ;,g; 
-~ 
.?! . ~i BURGLARY. 

. . ?4-. 
•A SPECIAL CIRCUMSTANCE MUST ~ 

BE PROVED BEY OND A REASONABLE DOUBT. 

•1f YOU HAVE A REASONABLE 

DOUBT AS TO WHETHER A SPECIAL 

CIRCUMSTANCE IS . TRUE, IT IS YOUR DUTY TO 

FIND THAT IT IS NOT T~UE. 

•1F DEFENDANT WAS AN 

.. :·,;~. ,,,, fu,: -•t;;~
0
MPL I CE AJ OER AND ABETTOR BUT NOT THE 

21 _1·:.r··· •,,,"!· _;.~~,JAL IC.ILLER, IT MUST SE PROVED BEYOND A 

22 ·\ :· •• : ':1{'~&,(5:.0NASLE OOU6T THAT HE INTENDED TO AID 

20 

_· 23 

24 

25 

26 

YOU ARE PERMITTED TO FINO THE ALLEGED 

SPECIAL CIRCUMSTANCE OF THAT FIRST DEGREE 

MURDER TO BE TRµE AS . TO DEFENDANT. 

o. ~EAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 

2S62 
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9 IN ORDER TO FIND THE 

SPECIAL CIRCUMSTANCE CHARGED IN THIS CASE 

TO Bf TRU~ 0~ UNTRUE, YU MUST AGREE 

UNANIMOUSLY. 

"YOU WILL INCLUDE IN YOUR 

VERDICT ON A FORM THAT WILL BE SUPPLIED 

YOUR Fl1WI/iG AS TO WHETHER THE SPECIAL 

CIRCUMSTANCE 15 OR IS NOT TRUE~ 

•To FIND THAT THE SPECIAL 

CIRCUMSTANCE, REFERRED TO IN THESE 

INSTRUCTIONS A~ MURDER IN THE COMMISSl~J~L. :.~ 
,· -· ~ 

OF BURLGARY IS TRI.IE, IT MUST BE PROVED,!··:::_·; t·-.. 
"ONE, THAJ THE MURDER WAS ·,1:; ~-

COMMITTED WHILE THE DEFENDANT WAS ENGAGED 

IN WAS AN ACCOMPLICE IN THE COMMISSION OR 

ATTEMPTED COMMISSJON OF A BURLGARY. 

•THAT THE MURDER WAS 

COMMITTED DURING THE IMMEDIATE FLIGHT 

AFTER .. lHE COMM! 5S ION ATTEMPTED COMMISSION 

• Of A BURGLARY BY THE DEFENDANT TO WHICH 
- ~ l'_~: •• ~. ~---~-l¥i~·.-~~-:i'.-

• • ,,-~:J~it;fff~~-.OEFENOANT WAS AN ACCOMPLICE. 

:;;;~t~t!f •TWO, THAT THE OE FEN DANT 

,.·,:' \_,:'.,. __ :'!~t~ l'NOEI) TO Kl LL A HUMAN BEING OR 

INTENDED TO AID ANOTHER JN THE KILLING OF 

A HUMAN BEING. 

•THREE, THAT THE MURDER WAS 

o. JEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 

2563 

•',• 
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COMMITTED IN ORDER TO CARRY OUT OR 

ADVA NCE THE COMMl ~S I ON OF THE CRIME OF 

BURGLARY OR TO FACILITATE THE ESCAPE 

THEREFROM OR TO AVOID OETE~Tl0N. I N 

uThfR WORDS, THE SPECIAL CIRCUMSTANCE 

REFERRED TO IN THESE IN STRUCTIO NS I S NOT 

ESTABLI~HE~ IF THE BURGLARY WAS MERELY 

I NCIDENTAL TO THE COMMISSION OF THE 

MURDER. 

~THE UNLY EVIDENCE OF 

WHETHER DEFENDANT SPECIFICALLY INTENOE6 

TO KILL MR. STEVENSON IS CIR~UMSTANTIAL 

EVIDENCE. YOU MAY ONLY FINO THAT THE 

SPECIAL CIRCUMSTANCE ALLEGED IS TRUE IF 

THE PROVED CIRCUMSTANCES ARE NOT ONLY 

CONSISTENT WITH THE THEORY THAT MR. 

BEELER HAO THE SPECIFIC INTENT TO KILL 

MR. STEVENSON, 8UT CANNOT SE RECONCILED 

WITH ~tjY OTHER RATIONAL CONCLUSION. 

8 ALSO, IF THE EVIDENCE AS TO 

OEFENDANT HAO THE REQUIRED 

;. · ,; '¢:IFJC INTEl'iT TO Kill MR. STEVENSON IS 
.:,,llft::· 
·suS'tEPT ISLE OF TWO REAS ON ABLE 

INTERPRETATIONS, ONE OF WHICH IS POINTS 

TO THE EXISTENCE OF SPECIFIC INTENT ANO 

THE OTHER OF WHICH . POINTS TO THE ABSENCE 

D. vEAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 

6-ER-1351 

Pet. App. Z - 315
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: • ·,.~(.:.: 
.1:-:, 

OF SPECIFIC I NTE NT, IT JS YOUR DUTY TO 

ADOPT THAT INTERPRETATI ON WHICH POI NTS TO 

THE AB SEteCE Of SPECIFIC I NTE NT. IF, ON 

THE OTHER HAND , ONE INTER PR ETATI ON OF THE 

EVIDENCE ~S TO SPECIFIC INTENT APPEARS TO 

YOU TO BE ~EASONABLE, ANO THE OTHER 

I NTERPRETATI ON TU UNREASONABLE, IT WOU LD 

6f YOuR DUTY TO ACCEPT THE REASONABLE 

l~TERP~ETATi ON AND TO REJECT THE 

UNREASONABLE. 

GOOD TY P ING, GUYS. · 

•THE MENTAL STATE WITH 

AN ACT IS DONE MAY BE MANIFESTED BY 

FACTS SURROUNDING ITS COMMISSION. YO U· 

MAY NO T FINO THE SPECIAL CIRCUMSTANCES 

CHARGED IN THIS CASE TO BE TR UE UNLES S 

THE PR OVED FACTS NOT ONLY ARE CONSISTE NT 

WITH THE THEORY THAT THE DEFENDANT HAO 

THE R~QUIREO MENTAL STATE BUT CANNOT BE 

NCILEO WITH 

l US I ON. 

ANY OTH£R RATIONAL 

8 ALSO, IF THE EVIDENCE ' AS TO 

f REQUIREO MENTAL STATE IS SUSCEPTIBLE 

OF TWO REA~ONASLE INTEPRETATI6NS, ONE OF 

WHICH POINTS TO THE EXISTENCE TH~REOF ANO 

THE OT~ER TO THE ABSENCE THEREOF, YU MUST 

O. JEAN RANDALL, C.5.R., OFFICIAL COURT REPORTER 

2·5f S 

6-ER-1352 

Pet. App. Z - 316
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AOOPr THAT INTERPRETATI ON ~HICH POI NTS TO 

ITS ABSENCE. IF, ON THE OTHER HAND, ONE 

INTER~RETAJ ON OF THE EVIOcNCE AS TO TH c 

RE QUIRED ME NTAL STATE APPEAR S TO YCU TO 

6E REASON ABLE AND THE OTHER 

l ~TfR PRETATI ON TO BE UNREASONABLE, IT 

WuULO BE YOUR DU TY TO ACCE PT TE 

REAS ON ABLE INTER PRETATI ON AND TO REJECT 

THE UNREAS~NABLE. 

9 I N YO UR OELlBERATI ONS THE 

SU8JcCT OF PENALTY OR PUNISHMENT IS NOT 

TO BE DI SCUSSED OR CONS IDERED 6Y YOU. 

THAT IS A MATTER WHICH MUST NOT IN ANY 

WAY AFFECT YOUR VERDICT OR AFFECT YOUR 

FI NDING AS TO THE SPECIAL CIRCUMSTANCE 

CHARGED I N THIS CASE. 

•oeFENOANT IS CHARGED I N 

COUNT ff OF THE I NFORMATION, WITH THE 

COMMISSION OF THE CRJNf OF BURGLARY, A .... 
VIOLATION Of SECTI ON 459 OF THE PENAL 

•eVERY PERSON WHO ENTERS ANY 

Of THf TYPE SHOWN 8Y THE 

EVIDENCE IN THIS CASE WITH JHE SPECJFJC 

INTENT TO STEAL, TA~f ANO CARRY AWAY THE 

PERSONAL PROPERTY OF ANOTHER Of ANY VALUE . 

o. JfAN RANDALL, c.s.R., OFFICIAL COURT REPORTER 

2566 
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

THE PEOPLE OF THE STATE OF CALIFORNIA, 

PLAINTIFF & RESPONDENT, 

-vs-

RODNEY GENE BEELER , 

DEFENDANT & APPELLANT . 

APPEAL FROM TAE SUPERIOR COURT OF ORANGE COUNTY 

• HO NORABLE ROBERT R. F ITZGERALD, JUDGE PRES IDING 

REPORTERS ' TRANSCRIPT ON APPEAL 

A P P E A R A N C E S 

FOR PLAINTIFF & RESPONDENT : 

JOHN VAN DE KAMP 
ATTORNEY GENERAL 
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FOR DEFENDANT & APPELLANT: 

RODNEY GENE BEELER 
DEFENDANT IN PRO PER 
SAN QUENTIN STATE PRISON 
SAN QUENTIN , CALIFORN IA 94964 

M. ARMELLA MARTIN , CSR #2 115 
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VOLUME: 13 OF 16 

PAG E.S: 2594 - 2858 
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OTHA STANDIFER, III 
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UAHl111&£0, ·ANU TfiTlfU.P Ai fot.LOWSI 

t"~ c~,a~, ~o ,ov i~f-~Y S-fAa T"AT THE 

ft·&f lMOllY- fvU iulf AiUUT TO w& we lH TN£ 'A$£ NOW PENUIH• 

ltFuRf TN Ii «;QUIT, :»riM..L 16( THI TiU;Jtt, nu; llfNU\.E TIUITtt, 

Ar•O ~VTHIN• ovT '"' ,~uTH, $0 N(~P YUU .u~1 

THf WlTHfita l ~. 

THf ,Lea~, iTATl ,~~- fWLL ;U.Mf. ,oa T~f i£Co•~­

THt ws,~fiil IOAAH~l ~ONM~A MC .K>~M.D ~OY~l • 

T"' ,LLR&t iPli.~ rou• *llf ,o_ Tttl a,,eao. 
T,tf MITHfiia ~-0-0◄-.-i.-O, 0-0•f-i.◄• 

THt ,Lta~, YOU ,_.y TAU Thl iTA-• 

'"' ,~uaT1 MAU ,owa1t1.., ,~,.,oa TM~£., aa..ra 
YOUi CHA'" fOlWAaO. THC a Tfll IN flflONT "' rou· II A 

HJ,iuPNOHf, jij UEP fQijl VOICl ~P. 

=,rr: EE7 IH 

Pi 

' A 

~ 

A 

Olili(T lXAMllliATION 

Mi. ,., OOlltM.O, "°" ~D AIE nun 

,, ,,r-i ax. 

~- .tU&.. Y i, 1911 IM TNl IA&li. T llil,_l,.i 

fNI CITY o, iMTA MAA IH O&M~! COUMTYJ 

,es. 
..... , w1a1 YOW MIiii TN&Al1 

OIi.i VII Itta NY ffllSIAMa 'i NfWll'Attla IOtJTI. 

TttAT't fNI au1,,1a •1•s,•,1•1 

Yt:i, ii&. 
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~HAT Tl"f ~I~ JOU SfAaT AT fHAT L~CATlQNl 

fUUil•TttH&Tl • 

THAT•i l~ THE ~0~~,~~1 

Yf i, i I il • 

~NfH fijy ~TA&T(~ l" TNAT LO~flijN, ~,o YOU 

HAWt MY CQHTA,T WlTN A•TIU~Y1 

A WHiH 1 STA&TIO MY ROWTl1 

Yfi. 

-. AH&) Al' jQ'4l ,oun Afl'~& YOU ~TAPll■ D tlftD 

llf'OI£ YW fl"'lSHt~, DIV YOV nAVl ¢0ftTA,T Wltt1 61tY 

--~f.1 

i1Ai1 

A 

Q 

,t1, ila. 

'""' YOv .,,a11e WNAf YOUR IMITIM. CONTACT 

A I WAI PUINIMi MY SNOPPll~G CAAT fUi.L OP 

HIWIPAPtli M.QN~, MG I TM&lW A PAPI&. AltD I LO~UD 

UP, AMQ TNII& lfAi TNI 11AM iTAHIUN6 &• fllOMT c., ,.. • 

Q Ii ftlAT MM IH '"' ,ouaTINN TOMYl 

A YI$, HI 15. 

ll~ ,M YOU POINT "'" Wf Ma NSUlil •HAT 

HI•&. Iii_ Id? 

~ NE 11 •1.a1•• A •• ,,a •••• , -- A WnlTI 

iVIATII MID A O ... UI IHIRTe 

M. IIJO&H.lT0.1 MY fNl 11'°&8 a1,~iCT SN&'i 

IO&•TIPllO THI ot,tN~MitT7. 
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I $TAklt~ T~ NAi.~ UUT o, THf A&lA. 

WKlit TNl OUihli Aat? 

Yfj. 

A~@ Nt1AT IF ANTTHlHG HAPPlHl01 

A' rtl WAi :iTAttOI-. 10 THt lll&l'iT ~, ,.,, 

fio&.~IH• THl DU$H!S IA'"• Ad&> Ai I WM.I.I(; PAIT ~ 111, It£ 

liaAitilO 14f. 

ANO OilClllt HO. N! ~RAIOIO YOv1 
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•O• WI iTAATlO fO ,16HT. 

MD WftAT tlAPPIIIIO WlllM JGV iTMT«O TU 

A I ll&MllO ,.. i MANO fllOII o,, IIY IIGUTN Mj,t 
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(Nu ll$fJOtlil.) 

NOW 6.0Hw ~,o Kl &£MIH GH ,o, Of YOU1 

A ,w,a.e Of MINUYti, I TNINA. 

wea, ,eua RIN-65 ITU.&. \)Ii YOYll PlNtil.l AT 

Yll, ill• 

AHO ilO ,o~• •t•e• ,o,.. o,, ,oua •••-ra AT 

I NAO TO TAU TNl14 o,,. 
q Ali&O Qli> TNt t1,a .. ~T SAY MYTHINi lea 
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I SAie, •p~IAlf CKIN•T TAie& 14f IIMI, I 
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WAS THE RESULT OF YOUR EVALUATION? 

A WELL, MY EVALUATION ~SSENTIALLY INDICATED 

TO ME THAT HE WAS IN CONTACT WITH REALITY, HE WAS NOT 

SHOWING ANY ABNORMAL BEHAVIORS WHEN I SAW HIM, I FELT 

HE WAS SLIGHTLY DEPRESSED. I FELT HIS MAJOR PROBLfMS 

WERE THAT OF INADEQUACY, KNO~ING HOW TO DEAL WITH LIFE 

SITUATIONS. 

Q 010 YOU HAVE AN OPINION AS TO WHAT HE WAS 

A PR OD UCT OF, THAT IS, HIS FAMILY HISTORY? 

A WELL, THAT STRUCK ME RATHIR STRONOLT. l 

FELT THAT Hf HAO BIEN BROUGHT UP IN A VERY HIOHLT 

CHAOTIC HOME. ENVIRONMENT. AND I PELT NI$ STIPMOTHBll 

WAS EXTR!MELY VICIOUS TO MIN. AND IN SOME WATS --
WELL, THE THINGS THAT DG STAND OUT ARE THe FACT THAT 

: 

SHE i'JOULD PUT HIM .. _IN · A. CI.OSET, LOCK HIN · UP FOA THINGS 

HE WOULO DO AT HOME. LJKr! ONE TIMI! $H& WOULD CHAIN HIM 

ANO BEAT HIM WITH ; A LAUNORY STICK. 

I F!LT IN SOME WAYS THAT SH& HAD SET UP A 

TEMPLATE IN HtS HEAO POR PRISON OR INCARCERATION VERY 

£ARLT, THAT HE WOULD BE POT IN SOMEPL.Ae:e POil SOMETHING 

MS OID ANO HE WOULD ae PUNISHED, HE VOULO DO SOMETHING 

eLSe Af'T!R THAT, WOULD BE SIMILARLY PUNISHED. so I 

FELT AT THAT POINT THAT THIS MAN HAO PSYCHIATRIC 

PROBLEMS. 

Q A~L ltl&HT • DID YOU NOTl6&, If THE WAY, 

ANY PHYSICAL EVIDENCE Of TH£ HALTReAT~ENT PROM HIS 

6-ER-1360 
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STEPMOTHER, PARTICULARLY HIS THUMBS? 

A WELL, I THOUGHT THEY WERE KIND OF 

DISTORTED. LOOK ED LIKE FROM THE HISTOR Y WITH THE 

STEPMOTHER, AT LEAST THE WAY HE TOLD THAT TO ~E, THEY 

HAD BEEN PULLED OUT OF JOIN T. 

Q NOW, DID YOU ALSO FIND THAT MR. BEE LER WAS 

LOOKING FOR SOME SORT OF AID OR HELP WITH HIS 

PSYCHIATRIC PROBLEM THAT WAS THE RESULT OF THIS? 

A I FELT IN A WAY HE WAS CRYING FOR HELP. 

MEAN, HE WAS IN PRISON, HE DIDN'T KNOW WHAT TO DO, AND 

HE WANT ED TO SEE WHY HE WAS DOI NG THIS. I THOUGHT HE 

HAD VIRTUALLY NO INSIGHT INTO WHY HE WAS COMMITTING ALL 

THESE BURGLARIES .AND HE WANTED Tb GET SOME MEASURE OF 

UND ERSTANDING, WHEN I SAW HIM . 

Q . WOULD YOU CHARAC TER IZE HIS BURGLARIES AS 

COMPULSIVE, THAT IS, THINGS THAT HE WAS JUST DOING OR 

THEFTS HE WAS DOING COMPULSIVE LY? 

A ALMOST ROUTINE, AUTOMATIC KIND OF 

BEHAVIORS. 

Q NOW, IN YOUR EVALUATION, DID YOU 

RECOMMEND , OR DID YOU SEE HIM AT THAT POINT AS A 

VIOLENT INDIVIDUAL? 

A NO, I DID NOT. 

Q D)D YOU FEEL THAT IN ORDER TO AVOID 

POTENiIAL VIOLENCE, THAT HE SHOULD RECEIVE INTENSE 

PSYCHOTHERAPY?" 

M~ · ARMELLA MARTIN, C~S.R., OFFICIAL CO·URT. REPORTER 
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THE WORDS CAME FROM HIM. 

SO, OKAY, THAT'S WHAT I'M ASKING. SO, THE 

EXTREME VICIOUSNESS WERE THE THUMBS ANO HE WAS CHAINED 

ARO UND TH~ LEGS? 

A 

Q 

A 

YES, THE ANKLES. 

HE WAS HIT WITH WHAT? 

A 3ROOM -- WELL, A LAUNDRY STICK, 

SOHETHIN~ THAT'S USED IN THE LAUNDRY. 

Q YOU'RE NOT SURE WHAT THAT THING rs? 
A I CAN CONCEIVE OP A NUMBER OF 08JEC1S. 

Q LlUT YOU OON' T KNOW ACTUALLY ~HAT. T8AI 9'AS' 

THEl-l? 

A NO, S 1 R. 

Q HOW MANY TIMfS DID THIS OCCUR THAT YOU 

KNOW? 

A WELL, APPARENTLY IT WASN'T JUST -- WELL, 

YOU KNOW, HE WOULD 8E PUNISHED QUITE FREQUENTLY. THOSE 

ARE THE EVIDENCE, THOSE ARE THE TIMES IN WHICH THINGS 

STOOD OUT RATHER DRAkATICALLY, WHAT HAPPENED TO HIM, 

8UT PUHll~MENT WAS PART AND PARCEL OF THE RELATIONSHIP 

Ha HM WIT~ HIS STEPMOTHER. 

t 
STEPMOTHER? 

A 

00 YOU KNOW HOW LONG HE STAYEO WITH HIS 

THE 'WAY I REMEMBER IT WAS THAT AFTEll HE 

COMMlTTEO MORE BURGLARIES, HE WAS TAKEN ANO PLAC!D, I 

BELIEVE IT WAS, IN UTAH. HE WAS PLACED IN A POSTER 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT AEPORTEa 
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WAS A LITTLE i3IT HEAVIER THAN THIS. 

Q 

A 

Q 

A 

HEAVIER THAN THIS? 

YES • . 

HOW DI~ SHE 8EAT HIM? WHERE WAS HE? 

STANOING AGAINST THE WALL IN THE KITCHEN, 

STANDING POSITION ~ITH HIS ARMS IN FRONT OF HIM LIKE . 

THIS (I NDICATING) ON THE••• 

010 SHE GRAB HOLD OF IT BY THE aeLT SUCKLE 

AND -- SHOW US HOW SHE 010 IT? 
.. 

A SrlE JUST PICKED IT UP, JUST LI~e ftU.S 

(INDICATING), JUST PICKED IT UP. 

Q 

A 

Q 

OF TliAT? 

A 

Q 

DID SHE HIT HIM ~ITH IT, WITH THI ltOftt&?: 

WITH THE BUCKLE PART. 

WELL, DID YOU SEE ANY INJURIES AS .A RESULT 

YES. WELTS AND SOME BLEEDING AND BRUISES. 

WHAT HAO HE DONE? 

A HIM ANO HY . OTHER SROTHER HAD THROWN SOME 

SHINGLES, OLD SHINGLES -THAT WAS COMING OFP OF OUR HOUSE 

om, ntl NEIGHBOR'S PROPERTY. 

OID LORNA SWITCH SOME CHRI.STMAS TA~$ ON 

22 PISll!ft'T._ THAT WERE SENT BY LlLLlAH? 

23 

24 

25 

2, 

A 

Q 

A 

Q 

I BELIEVE $0. 

NOW, 00 YOU HAVE A YOUNG CHILO? 

I HAVE TWO SONS. 

NOW, lN APPROXIMATELY 1971 010 YOU FINO 

M. AR.MELLA MARTIN, c.s.R,, OFFICIAL COURT REPORTER 
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Q. DID LOR NA HAVE A PARTICULAR WAY TO -- TO 

TO GET ROONEY TO COME TO HER? 

A SHE WHISTLED LIKE A OOG AT HIM. 

Q DID SHE HAVE A PHRASE THAT SHE WOULD USE 

TO DESCRIBE HIM? 

A SHE CALLED HIM A LITTLE BASTARD ALL THE 

Q 

A 

Q 

IS THAT HOW SHE REF!RREO TO HI~? 

YES. 

DJO LORNA APPEAR - WAS LORNA KNO.N $Y 

ANOTHER NAME -

A Y2S, SHE WAS KNOWN BY TERRY. 

Q - DURING THIS PERIOD OF TIME? 

A 

Q 

Yl?S. 

DID SHE SEEM TO RfACT OR HAVE TWO 

Ol~FfRENT TYPES OF PERSONALITY? 

HR. MIDDLfTON1 08JECTION -

THE WITNESS• YES. 

IVI• ·Rl'l)OLETONt - LACK 0~ FOUNDATION. 

THE COURTt OBJECTION SUSTAIN!D. 

BY MR. BARNETT: 

,q 010 5NE ACT OIFPER~NTLY SOMETl"ES7 

A YES. 

Q SOMETIMES SHE WOULD ACT PAIRLY NORMAL AND 

OTHIR TIMES SHE WOULD DO THE ACTS THAT YOU'V! 

DESCRIBED? 

M. ARMELLA AARTIN, c.s.R., OFFICIAL COURT REPORTER 
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!lit!AH~. PAA OLE OFP I CER, WORKED A FEW YEARS AS PAROLE 

·oePIC!R- liecA,'1E A · SUPERVISOR. 

Q HO~ LONG HAVE YOU BEEN [N THE JUVENILE 

JUSTICE SYSTEM? 

A SINCE 1966. 

Q NOW, YOU WERE A COUNSELOR AT SPRING 

MOUNTAIN YOUTH CAMPI IS THAT CORRECT? 

THAT'S CORRECT. 

2759 

,\ 

Q DID YOU HAVE OCCASION TO HAVE CONTACT WlT~ 

ROONEY 6E.ELeR, THE DEFENDANT IN THIS CASE? 

YES, I DID. A 

Q ANO COULD YOU DESCRIBE HOW ROONEr VAS 

TREATED BY THE OTHER CHILDREN AT THE CAMP? 

A WELL, I'D SAY HE WAS PICKED ON SY THf 

OTHER BOYS. HE WAS -- HE WAS KIND OP A PITIFUL 

CHARACTER ANO TENDeD TO SE EASILY MANIPULATED ANO 

GENERALLY PICKED ON. 

Q WELL, WOULD YOU SAY THAT H~ WAS AQGRESSJVE 

OR VIOLENT ?9WARD ANY OF THE CHILDREN? 

A NO. 

q WAS THERE AGGRESSION AND VIOLENCE DIRECTED 

TIH{AU Hllllf 

A I DON'T KNOW lP YOU 1 0 CALL IT AG.RESSJON 

OR VIOLENCE. IN AN INSTITUTIONAL SETTl~G LIKE THAT, 

IT'S NOT UNCOMMON FOR THE IOYS TO ESTABLISH A PECKING 

ORDER AND KIND OF PICK ON EACH OTHER, BUT I WOULDN'T 

M. ARMELLA MARTIN, c.s.R., OFFICIAL ·COUllT _ll!PORTER. 
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WITH MR. BEELER THAT, DID YOU FINO HE SEEMED TO BE 

CONCERNED ABOUT THE WELFA RE OF HIS CHILDREN? 

A YES, HE WAS VERY CONCERNED ABOUT THE 

2795· 

_W.ELFARE OF HIS CHILDREN. HE SEE MED TO REALLY TAKE \!/HAT 

I WAS TRYI NG TO GIVE THE FAMILY, IN TERMS OF CHILD 

MANAGEMENT, IN TERMS OF EMOTIONAL SUPPORT, HE SEEMED TO 

8E TAKI NG THAT IN, HE SEEMED TO BE LISTENING, HE SEEMED 

TO BE APPLYI NG IT. 

HE WAS VERY MU CH A PART OF THE TR EATMENT. 

HE CAMS TO NEARLY ALL THE SESSIONS. YES. AND kJ WAS 

VERY CONCER NED A30UT HIS CHILDREN. 

Q DID YOU HAVE AN INDICATION FROM ROBf8 HO.W. 

HE FELT ABOUT HIS DAD? THIS IS THE SIX-YEAR-6LD. 

A OH. OKAY. R0aERT WAS VERY ATTAC HED TO 

HIS FATHER. HE IDOLIZED HIM. HE LOVED TO TINKER 

AROUND THE GARAGE WITH HIM. HE LOVED TO FOLLOW HIM 

AROUND. 

4LSO, MY FIRST BEHAVIORAL CONTRACT WITH 

TH~. FAMU,,,Y, THE PRIMARY REINFORCERS FOR ROBERT I S 

llmfAVifQR J·N PRESCHOOL AND AT HOME WAS TO GET, AS I 

RitiC'lll.1., IS: GOT FIVE MINUTES OF PRIVATE TIME WITti HIS 

FATHER AF.Tl:R 7:00 P.M. FOR EVERY POINT EARNED DURING 

THE DAY. ANO THlS SEEME0 TO BE A PRETTY STRONG 

REINFORCER FOR HIS BEHAVIOR. AND ROBERT DID RESPOND 

QUITE WELL TO THAT CONTRACT. 

Q NOW, IN MAY AND JUNE AND JULY OF 1985, DID 

M. ARMELLA MARTIN, c.s.R., "OFFICIAL COURT REPORTER 

6-ER-1366 
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MR. MIDDLETON: OBJECTION; NO FOUNDATION. 

THE COURT: SUSTAINED. 

BY MR. 8ARNETT: 

Q WAS SHE SICK? 

A YES, SHE \·JA S. 

Q \'JHAT WAS HER SLEEP ING PATTfl~N? 

A SHE DIDN'T SLEE? AT ALL. 

Q i>JAS SHE ABLE TO TAKE MOTHER'S MILK? 

A THEY TRIED ,°'1 INE AND IT DIDN'T WORK. 

2863 

TliEY 

SENT US TO A CLI NIC. THEY SOLD IT BY THE OUNCE FOR ONE 

WEEK'S WORTH WAS $588 WORTH~ . 

Q NOW, WAS HR. BEELEi A -- DID HE EVER ABUSE 

THE CHILDREN? 

A 

Q 

A 

NO, HE LOVED HI S CHILDREN. 

WAS HE A GOOD FATHER TO THEM? 

YES, HE IS. 

MR. BARNETTa COULD I HAVE THE NEXT EXH IBIT 

NUMBER, DEFENSE, PLEASE. 

THE CLERKa P WILL BE THE NEXT ONE. 

MR. BARNETTa YOUR HONOR, COULD I HARK THESE? 

TH! COURT& YES, GO AHEAD. 

MR. BARNETTs THEY'RE PHOTOGRAPHS. 

THE COURT2 PUT YOUR MEMO ON THEM. 

(DEF ENSE P = MARKED FOR I.D.) 

13Y MR. BARNETT: 

Q SHOWING YOU A PHOTOGRAPH WHICH I MARKED P 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 
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2916 
OLD HIS PARENTS SEPARATi AND GET DIVORCED AND THAT'S A 

POINT AT WHICH, A VERY SIGNIFICANT POINT, AT WHICH 

MR. BEELE~ HAS SOME EMOTIONAL ~EACTION TO IT. 

AS HE GRO~S OLDER, WE SEE ABOUT NINE, NINE 

AND-A-HALF YEARS OLD, HIS FATHER KEMA~RI~5. HE LIVES 

WITH HIS FATHER AND INITIALLY WITH HIS BROTHER, HIS 

OLD~~ BROTHER, AND HIS OLDER SISTE~. 

AND _HE, AT THAT POI NT, HAS A STEPMOTHER. 

ANO THERE WE SEE PSYCHOLOGICAL, PHYSICAL, AND LATER, 

SEXUAL ABUSE, SEXUAL ABUSE BEGINNING FROM ABOUT THE AGE 

OF 10 YEARS OLD AND LASTING UNTIL HE'S A30UT 14 YEARS 

OLD. 

WHEN HE'S ABOUT 12 YEARS OLD HE IS SENT 

INTO A SERIES OF -- A COUPLE OF FOSTER HOMES, AND THEN 

TO UTAH STATE HOSPITAL, AND HE STAYS THERE UNTIL H~ IS 

14 YEARS OLD, ~'J!-IEN HE IS THEN RELEASED TO THE CARE OF 

HIS NATURAL MOTHER ANO STEPFATHER, AND HE'S THERE FOR 

ABOUT A YEAR OR YEAR ANO-A-HALF. AND THEN GETS INTO 

SOME TaOUQLE BY STEALING SOME MOTORCYCLES AND IS SENT 

OFF TO SPRING MOUNTAIN YOUTH CAMP, WHICH IS A YOUTH 

tMP IN NEVADA. 

AND HE'S THERE FOR -- UNTIL HE'S ABOUT 16 

YEARS OLO. COMES BACK, LIVES WITH HIS FAMILY FO~ ABOUT 

ANOTHER YEAR OR SO, AND THEN AGAIN IS STEALING SOME -­

IS CAUGHT STEALING EITHER A CAR OR MOTORCYCLE, AND HE'S 

SENT TO THE YOUTH CAMP IN ELKO, NEVADA WHERE HE STAYS 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 
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MAKES HIM WEAR THAT. 

HE ALSO SAYS THAT HE'S LOCKED I N THE 

CLOSET, ANO HE REMEM d ERS THAT LITTLE CLOSET. 

AND HE SAYS THAT -- WE ALSO HAVE A REP OR T 

THA T HE WAS PU SHED DOWN THE STAI RS WIT H HIS HAND S TIED. 

H~ DOES NOT REMEMB ER THAT INCIDENT. SOMEBODY ELSE, WHO 

WAS ALSO A CHILD I N THE HOME, A WOMAN NAMED J OLE NE 

HI GLEY, REM EMBER S SEEING THAT. 

HE SAYS THAT HE WAS HIT WITH A BELT AND 

WITH A ORUSH, A KIND OF A WIRE BRUS H THAT'S USED IN THE 

LAUNDRY ROOM AREA, AS WELL. 

HE REMEMBERS BEIN, CHAINED IN T~E 

BAS EMENT. THERE WAS A COLUMN IN THE BASEMENT THAT HE 

WOULD BE CH AI NED TO, AND THAT WOULD GO ON ALL NIGHT OR 

SE VE RAL NI;HTS, THAT HE WOUL D BE CHAI NED THE RE. 

ANO WHEN HE WAS CHAINED THERE, HE ~OULD BE 

FORCED TO BE ONLY IN HIS UNDE RPANTS, AND THEN HE WOU LD 

WE T AND SOIL HIS UNDERPANTS AND GET BEATEN FOR THAT AS 

WELL, BUT HE WOULD NEVER HAVE THE OPPORTUNITY TO BE 

RELEASED TO GO TO THE BATHROOM. 

SOMETIMES WHEN HE WOULD ACTUALLY DEFECATE 

IN HIS UNDERWEAR, THE FECAL MATTER WOULD BE SMEARED ON 

HIS FACE AS PUNISHMENT, DURING THAT PERIOD OF TIME. 

ANOTHER INCIDENT THAT HE REMEMBERS ARE 

THAT HIS HANDS WERE BURNED BECAUSE HE PLAYED WITH FIRE. 

SO HIS HANDS WERE HELD OVER THE FIRE AND HE WAS NOT 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 
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2940 
PERMITTED TO TAKE HIS HANDS AWAY. 

ANOTHER INCIDENT THAT RODNEY TAL KS ABOUT 

JS AN INCIDENT WHERE HIS HANDS ARE ACTUALLY SPANKED 

WITH THE WI RE SRUSH AND TH EY ARE SO 3ADLY BRUlScD THAT 

THE TEACHER NOTICES TH EM I N SCHOOL AND SENDS HIM TO THE 

NURSE . AT THAT TIM E THE Y CALL LORNA IN. 

WE HAVE A SCHOOL RE PORT FROM THE SOC I AL 

WORKER THAT TALKS ABOUT THE BRUISES ON HIS HANDS. AT 

THAT TIME, THE SCHOOL SUSPECTED CHILD ABUSE - BECAUSE THE 

3RUI·SES LOOKED AS THOUGH THEY MIGHT HAVE i3EEN - BUT 

REi"IEMBER., THIS IS BACK IN 19 -- BETWEEN 1962 AND 1964, 

WE DID NOT HAVE AS MUCH INFORMATION ABOUT CHILO AB:USE 

AT THAT TIME AND WE DID NOT HAVE MANDATORY REPORTING 

LA WS , SO THEY DIDN'T HAVE TO REPORT IT AT THAT TIME. 

AND THAT INCIDENT WAS NOT REPORTED, ALTHOUGH WE HAVE A 

LAT ER INCIDE NT THAT WAS REPORTED. 

SO RODNEY REMEMBERS THAT, IT IS IN THE 

SCHOOL REPORTS. IN THE SCHOOL REPORTS LORNA ACTUALLY 

ADMITS DOING IT, OR AT LEAST THE SCHOOL REPORT SAYS 

fHAT SHE ADMITS DOING THAT. 

WE ALSO HAVE RODNEY'S -- ACTUALLY HIS 

HANDS WERE HURT. THAT PARTICULAR INCIDENT WAS BECAUSE 

HE DIDN'T DO THE HOUSEWORK HE WAS SUPPOSED TO DO, SOME 

CHORES IN THE HOUSE, AND HE DIDN'T DO IT RIGHT, SO HE 

GOT HIS HANDS HURT FOR THAT. 

I N ADDITION WE HAVE -- 1 1 M SORRY -- IN 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPORTER 
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THAT PARTICULAR INCIDENT LORNA DOES NOT SAY THAT SHE 

010 THAT ONE. SHE SAID SHE DID ANOTHER ONE. SHE SAYS 

IN THAT ONE THAT HE FELL AND THAT'S HOW HE HURT HIS 

HANDS. 

THEN WE HAVE ANOTHER INCIDfNT JHERE 

LORNA -- RODNEY REMEM8E~S LORNA PULLING HIS THUMBS OUT 

OF THE SOCKETS. AND WE HAVE A REPORT LAT~R ON FROM 

ANOTHER DOCTOR WHO SEES THE THUMBS THAT LOOKED D~FO~MED 

FROM HAVING THAT DONE, AND RODNEY TELLS HIM AT THAT 

TIME THAT HIS THUMSS WERE PULLED OUT OF THE SOCKETS. 

ANOTHER INCIDENT THAT OCCURRED THEN WAS 

THAT RODNEY HAD EATEN SOME CANOY AND HE WASN'T sup:posED 

TO, AND LORNA MADE HIM EAT PRESERVES UNTIL HE WOULD 

VOMIT FROM EATING SO MANY PRESERVES. AND THAT WAS USED 

AS DISCIPLINE. 

THERE WAS ALSO AN INCIDENT THAT WE KNOW 

ABOUT THAT RODNEY WAS FOUND AT FOUR O'CLOCK lN THE 

MORNING, WANDERING -- STANDING OUTSIDE IN FRONT OF THE 

HOUSE AT THAT TIME OF THE MORNING AND HE SAYS THAT HE 

WAS LOCKE& IN A CLOSET, ANO HE WAS OUTSIDE AT THAT 

TIME. 

IN 1964, WE HAVE THE FIRST OF A SERIES OF 

REPORTS. THAT ONE IS FROM AN INCIDENT WHEN A NEXT 

DOOR -- TOM IS SADLY BEATEN oY A BELT BUCKLE ANO HE 

RUNS NEXT DOOR TO A NEIGHBOR, THE SAME NEIGHBOR, 

MRS. FELLOWS, WHO SAW RODNEY OUTSIDE AT FOUR O'CLOCK, 
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WELL. 

SHE TOLD HIM SHE WANTEO HIM TO LOOK LIKE A 

GIRL ANO WANTED HIM TO BE A GIRL. AN~ HE REMEMBERS HER 

ACTUALL~ TAKING A STRING AND TYING HIS PENIS BEHIND 

HI~, PULLING IT IN BACK OF HIM SO YOU COULDN'T SEE THAT 

HE HAD A PENIS I ~ THE FRONT OF HIM, AND TYING THE PE NIS 

TO HIS WAIST ANO TELLING HIM HE LOOKED 9ETTER THAT WAY, 

OBVIOUSLY A WAY TO CAUSE ALL KINDS OF GENDER CONFUSION 

IN A CHILD OF THAT AGE. HE IS AaOUT TEN YEARS OLD WHEN 

THIS WAS HAPPENING. 

WHEN HE WAS TIED IN THE BASEMENT AND MOULD 

URINATE OR DEFECATE IN HiS PANTS, SHE l,,JOULO TAKE TftE 

URINE OR FECAL MATTE~, SMEAR IT ON HIS FACE. THEN SHE 

MOVED INTO GIVING HIM ENEMAS, USING VASELINE AND TAKI~G 

A TAMPON, AT FIRST JUST A CLEAN TAMPON, AND THEN SHE 

WOULD USE HER OWN SOILED, BLOODY TAMPONS AND INSERT 

THEM IN HIS ANUS. SO SHE WAS ACTUALLY SEXUALLY ABUSING 

HIM BY ?ENETRATION AT THIS STAGE, SOMETIMES USING 

VASELINE. 

IN AOi)ITION, SHE WOULD MAKE HIM INSE.RT 

TM4P.ONS IN HER VAGINA SO SHE WAS HAVING HIM TOUCH HER 

AS WELL, ANO SHE WOULD MAKE HIM FONDLE HER VAGINA AREA 

AND HAVE HIM LICK HER VAGINA AREA SO SHE WOULD REACH A 

CLIMAX. SO SHE IS USING HIM AND ABUSING HIM IN ALL THE 

WAYS THAT YOU COULD SEXUALLY ASUSE A CHILD. 

SHE WOULD ALSO MASTURBATE HIM AT THAT 
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AGE -- ASH~ GOT OLDER, SOME OF IT IS PROGRESSING AS HE 

GOT OLDER BETWEEN THE TWO-YEAR PERIOD OF TIME OF 10 

ANO 12, BUT NOT ALLOW HIM TO REACH AN ORGASM. 

WHEN HE WAS A LITTLE OLDER AND HE WOULD 

R~ACH AN ORGASM, SHE WOULD TAK E THE SEMEN AND SHEAR IT 

ALL OVER HIS FACE AND HE WOULD BE PUNISHED FOR THAT. 

IN ADDITION, IN ORDER TO PREVENT HIM FROM 

REACnlNG A CLIMAX, SHE WOULD SQUEEZE HIS TESTICLES, AND 

HE REMEMBERS THAT 3EING DONE WITH G~EAT PAI~ TO HIM. 

LATER ON, SHE WOULD HAV~ INTERCOURSE ~ITH 

HIM AND INSERT HIS PENIS IN HER VAGINA BUT NOT ALL()W 

HIM TO REACH AN ORGASM. 

WHAT RODNEY SAYS HE WOULD THEN DO WAS 

AFTER SHE RELEASED HIM AND LET HIM GO TO HIS ROOM, HE 

WOULO TAKE A PAIR OF HER PANTIES FROM THE HAMPER AND HE 

WOULD MASTURBATE AND REACH AN ORGASM INTO THE PANTIES 

AT THAT TIME. 

NOW, THIS BEHAVIOR, ALL OF THIS SEXUAL 

BEHAVIOR, STARTED FROM THE AGES OF 10 AND PROGRESSED 

UNTIL HE VAS 12 YEARS OLD. 

IN 1964, THE CHILD ABUSE REPORT -- ANO 

THEN SUBSEQUENTLY HE WAS PLACED IN A DETENTION HOME AND 

THEN TO FOSTER HOMES, AND THEN UTAH STATE HOSPITAL, 

RODNEY SAYS THAT THE SEXUAL ABUSE CONTINUED ALL THE WAY 

THROUGH THE TIME HE WAS AT UTAH STATE HOSPITAL WHEN HE 

WOULD COME HOME ON WEEKENDS OR VISITS, THAT SHE 
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FIR.ES . ANO .MR. ROWLEY, \l'HEN ROONEY COMES INTO UTAH 

STATE HOSPITAL, ALSO STATES THIS INFORMAT I ON . 

I N ANOTHER REPOR T FROM UTAH STATE HOSP ITAL 

BY DR. FAUX, WHO WAS THE PSYCHIATRIST AND THE OlRECTOR 

OF THE PROGRAM, ~EPORTS THAT THERE IS A HISTORY OF 

UNSUCCESSFU L FOSTER HOME PLACEMENT. 

HE ~EPO~TS THAT RODNEY HAS SEEN FOUND I N 

SEX PLAY WITH VERY YOUNG , CHILDREN, THAT HE IS DRESSING 

I N WOMEN 'S OR GIRLS' CLOTHES AND PANTIES WITH SANITARY 

NA?KINS, AND THAT HE 15 REPORTED 6Y DR. FAUX TO HAVE 

BEEN A LIAR, A THIEF, AND A FIRE STARTER. 

AND DR. FAUX TIES THAT TOGETHER, ALSO 

REPORTING THAT THE DAD IS VERY DISTRESSED AND THAT 

RODNEY 1S -- THAT LORNA IS PSYCHOTIC, THAT SHE HAS 

ACTUALLY BEEN A PROSTITUTE, AND THAT RODNEY HAS BEcN 

VICTIMIZED BY THAT. 

AND HE SAYS THAT HE 'S GOING TO TREAT 

RODNEY WITH STELAZINE, WHICH IS ONE OF THE MAJO~ 

CHEMICALS, DRUGS, TO TREAT PEOPLE WHO ARE SERI-OUSLY 

01:ST'URBl!D. AT THAT TIME. THIS IS IN SEPTEMBER OF 1964. 

~N ADDITION, OR. FAUX SAYS THAT ROONEY 

WANTS TO BE A GOOD BOY, THAT HE DENIES AND CRIES AT ANY 

MENTION THAT HE MIGHT HAVE . MOLESTED ANY CHILDREN. 50 

HE DOESN'T HAVE ANY MEMORY OF THAT THERE. 

THAT HE TRIES TO MINIMIZE THE BEATINGS 

FROM LORNA. THAT HE WISHES THAT HIS PARENTS COULD GET 
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NOBODY REALLY KNEW ABOUT THAT AT THE TIME, ANO SHE KNEW 

AB.OU.T SOME OF THi; i>HYSICAL AOUSE. 

ROD NE Y WAS DISC HARGED AT THAT TI ME WI~H A 

PRESCRIPTION FOR MED I CATION ANO SOME MEDICATION AND 

MRS. MORR I S THREW IT AWAY. SHE DID NOT GIVE IT TO HIM. 

AND WE SEE FROM TH E RECORD SHE SAYS THAT, AND RODNE Y 

SAYS, HE DIDN'T WANT TO TAKE ANY MORE MEDICATI ON , AND 

TH ERE 'S A RECORD A LITTLE BIT LATER ON THAT SHE HAb NO T 

HAO ANY I NSTRUCTI ONS AND HAD NOT FOLLOWED UP WITH ANY 

OF THE CARE. 

SO RODNEY THEN IS DISCHARGED AND ~E'RE AT 

THIS POINT NOW ON THE CHART, ON JUNE 10, 196t, AND HE 

LIV ES WITH HIS MOM AND STEPD.AD UNTIL NOVEMSER 16TH OF 

1967. 

SO HE IS FROM 14 UNTIL ABOUT 15 

AND-A-HALF YEARS OLD, HE LIVES ABOUT A YEAR ANO-A-HALF, 

H~ LIVES IN LAS VEGAS~ NEVADA~ HE ATTENDS SCHOOL I N 

LAS VEGAS, ANO THERE ARE SOME RECORDS OF SCHOOL DURING 

THAT PERIOD OF TIME, AND THERE'S EVIDENCE THAT HE'S NOT 

Le.AANt.NG VERY MUCH, ALTHOUGH SOME, BUT NOT VERY MUCH 

THERE'S ALSO, DURING THIS PERIOD OF TIME 

THERE'S A NOTE THAT ROONEY IS ACTUALLY SEEN WEARING AN 

EYE PATCH TO SCHOOL THAT'S CUT OUT OF LADIES' PANT.IES 

AND THAT HE WEARS THAT OVER AN EYE. ANO I'M NOT SURE 

WHETHER IT WAS AT SCHOOL OR IN THE COMMUNITY, aur HE IS 
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OF 1970_, ROONEY ENLISTS IN THE UNITED STATES MARINE 

CORPS ANO COMES TO CALIFORNIA. H~ IS STATIONED IN SAN 

DIEGO ANO I·S Ii~ THE MARINES FOR, OH, .'\oOUT UNTIL 

FEBRUARY 22ND OF 1971. 

ANO AT THAT TI ME HE'S AR~ESTED FOR ANOTHER 

BURGLA RY AND HE IS INCARCERATED AT THAT TIME. AND SO 

HE DOES NOT GO DACK TO THE MARI NE CORPS, AND HE 15 

DISCHARGED FROM THE MAiINE CORPS SHORTLY AFTER THAT. 

RODNEY PLEADS GUILTY TO THAT SURGLARY AND 

IS -- A MENTAL EVALUATION IS ORDERED AT THAT TIME AND 

HE'S SENT TO CHINO WHERE THEY DO THOSE KINDS OF MENTAL 
, 

EVALUATIONS. ANO AT THAT TIME HE SAID -- HE SAYS JT 

HI MSELF,· AND DR. NOOLE, WHO WAS THE PSYCHIATRIST, ALSO 

SAYS IT, AND THE RECORDS SAY IT -- THAT HE IS A 

COMPULSIVE BURGLAR AT THAT POINT, THAT HE CANNOT HELP 

HI MSELF FROM STEALING. 

AND THE RECORDS, AND RODNEY ALSO SAY, AT 

THAT TIME, THIS IS IN 1971 WHEN HE IS .19 YEARS OLD, 

THAT HE . . WANTS HELP, THAT HE IS LOOKING FOR HELP. HE 

A51C ~ FOil H.EL P. 

AND DR~ NOBL~'S REPORT -STATES THAT RODNEY 

IS A PRODUCT OF AN EXTREMELY CHAOTIC HOME, THAT LORNA 

WAS VICIOUS AND CRUEL. OR. NOBLE NOTES HIS DEFORMED 

THtiMBS. 3UT ALSO DR. NOBLE STATES THAT RODNEY IS NOT 

VIOLENT, BUT HE MUST HAVE PSYCHIATRIC HELP, AND 

RECOMMENDS THAT HE GO TO bNE OF THE CALIFORNIA 
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HE'S .AT SPRING MOUNTAIN HE ~CTUALLY SAYS THAT HE WANTS 

TO SEE THE COUNSELOR, THAT HE'S AFRAID THAT HE MIGHT 

$·TEAL A~AlN IF HC:: GE TS OUT, \'IHICi-1 IS A VERY JIRECT 

SPECIFIC WAY .OF ASKING FOR HELP. 

LATER ON, WHEN HE GOES FOR DIAGNOSTIC 

.EVALUATIO;~ AT CHINO, Ht; PL.EADS FOR PSYCHOTliERAPY SAYING, 

THAT HE DOESN'T WANT TO STEAL1 THAT HE REALLY WOULD 

LIKE TO GET SOME THERAPY AND HELP FOR A. BEHAVIOR HE 

RECOGNIZES THAT HE COULDN'T CONTROL IT. 

AGAIN IN 1974, WHEN H~ IS ARRESTED AGAIN 

FOR STEALING, HE PL~AOS -- THE RECORD STATES THAT HE 

PLEADS FOR PSYCHOTHERAPY. 

IN 1976, A~AIN, HE PLEADS FOR 

PSYCHOTHERAPY AT THAT TI ME . AT THAT TIME THE RECORD 

INDICATES HE'S .GIVEN ANOTHER DRUG. THIS TIME HE'S 

GIVEN LITHIUM CARBONATE, OFTEN GIVEN FOR PEOPLE WHO 

HAVE MANIC DEPRESSION. 

IN 1985 HE PLEADS, IN MAY OF 1985 HE -­

THE CHILDREN ARE VERY ILL, THERE'S A LOT OF STRESS IN 

rHI ~AMtLr. HE GOES TO OR. SELDEN ANO PLEADS FOR HELP 

AC~IN;,, AND SPECIFICALLY TALKS ABOUT HAVING Bi:EN ABUSED 

AS A CHILD ANO HOW HE DOESN'T WANT TO REPEAT THAT KIND 

OF ABUSE. 

SO THOSE ARE SOME OF THE AREAS WHERE HE 

DOES ASK VERY DIRECTLY MORE FOR HELP AND DOES NOT GET 

ANY OF THE KIND OF HELP THAT WOULD HAVE MADE A 
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OF THEMSELVES ARE NOT SIGNIFICANT. THEY ONLY BECOME 

SIGNIFICANT IF SOMEBODY GOES ON TO STEALING MAJOR KINDS 

01' THI.NGS LATER. 

Q IF SOMEBODY NEEDED A PIECE OF CHALK, SAY 

TH~Y NEEOED ONE, OR AN ERASER OR CANOY OAR AT A YOUNG 

AGE, AND THEY STOLE IT, JUST THE VALUE OF IT DOESN'T 

HAVE SIGNIFICANCE, OOES IT, JUST THE FACT THAT THE 

VALUE OF IT 1S LITTLE, IS MINIMAL, THAT IN AND OF 

ITSELF DOESN'T HAVE AS SIGNIFICANCE, OOES IT? 

A lT COULD. 

Q JOULO YOU WANT TO KNOW i,HAT A P!A..SON DOES 

1'1TH THE ITi;MS THAT THEY STEAL TO DETERMINE Wt1AT TflE 

MOTIVATION 15 BEHIND IT? 

A THAT WOULO BE PART OF WHAT I'D WANT TO 

~NOW. 

Q DID YOU HAPPEN TO ASK MR. BEELER WHAT HE 

DID WITH THE LOOT THAT HE WOULD STEAL IN HIS 

BURGLARIES? 

A 

Q 

A 

q 

AS A CHJLO? 

F.ROM A CHILO UP TO HIS ADULT -- TO NOW? 

WE TALKED ABOUT SOM! OP THEM. 

ANO DIO YOU COME TO -- W~L~, HOW ABOUT, 

010 YOU TALK TO HIN A30UT THE TYPE OF LOOT THAT Hf 

WOULD STEAL? 

A 

Q 

SOME OF THAT. 

OKAY. ANO 010 YOU COME TO A CONCLUSION 
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THAT IT WAS NOT GRE ~D, HIS ST~ALING? 

A THE PRIMARY ~OTIV2, IN HY OPINION, WAS NOT 

Q AND THAT WAS BASED ON SOME OF THE rHI NGS 

THAT HE TOLD YOU ABOUT THE SEX UAL ABUSE THAT HE WENT -­

THAT WAS PERPETRATED UPON HIM BY LORNA7 IS THAT RIGHT? 

A NO, IT WAS 8ASEO ON THE COMPULSIVE NAT URE 

OF THE 8URGLAl lES, THE FACT THAT HE COULD NOT CONTlOL 

HIMSELF. 

ANO THE FACT THAT HE WOULD HE TOLD ME 

THAT HE WOULD OFTf'.N WAKE UP IN A MIDDLE OF A ISUR~LARV 

ANO NOT KNOW HOW HE GOT THERE OR NOT KNOW WHAT HE. BAS 

OOIH<i THE RE . 

SO THAT HE HAD MEMORY LOSS~S FOR PARTS OF 

THE TI ME HE WOULD BE OI$SOCIATING. 

Q DIDN'T YOU WRITE IN YOUR NOTES THAT 

~R. BEELER TOLD YOU THAT He GOT HIGH OFF OP SURGLARlES? 

A I t-lA Y HAVE • 

Q DO YOU ReCALL WRITIN& IN YOUR NOTES ON 

PAOE 51~ THAT HE ENJOYED TH! FEELING OF DANGER IN THOSE 

IUAGLl\lll!:i? 

THERE. 

A 

Q 

A 

Q 

(WITNESS VIEWS DOCUMENT.) FIVE THIRTEEN? 

YES. IT'S IN THE ONE LITTLe SECTION RIGHT 

IT'S 5.3. 

IT SAYS --
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A Y!S, 1 HAVE. 

q ANO HAVE YOU TALKED TO MR. 8EELE~ ABOUT 

• se~UAl ABUSE? 

A YES, I HAV E. 

Q 

STRl~E THAT. 

ANO CAN YOU OESCRI6E BRIEFLY WELL, 

010 YOU REVIEW THE CHRONOLOGY OF FOSTER 

HOME PLACEMENTS, UTAH STATE HOSP·ITAL, AND THE OTHER 

COMr-UTMENTS? 

A YES, I DID. 

Q ANO CAN YOU TELL US WHAT EFFECT 'tOU WOVLO 

EXPECT FROM THE TYPES OF PHYSICAL, MENTAL, AND SEXUAL 

AOUSE THAT YOU'VE OBSERVED? 

A GIVEN THE NATUR~, THE PROLONGED 

ADMINISTRATION ANO THE SEVERITY OF THE MENTAL, THE 

PHYSICAL, ANO THE SEXUAL ABUSE, I WOULil SAY TliAT TAKEN 

ALL TOiETHER, IT WAS ALMOST AN IMPOSSIBLE GROUP OF 

EXPERIENCfS TO RECOVER PROM. 

tHE PHYSICAL ABUSE ALONE, WHICH HIS 

lftPMlrHta AOMITTEO TO ME WHEN I SAW HER IN UTAH 

lTIELF, WAS PROPOUND AND EXTREME, aEJNG TIED TO POLES 

AHO W~lPPED WITH SRUSHes ANO A VAll!TY OF OTHER THINGS, 

SEIN; LOCKED UP IN THE CLOSET IN THE CELLAR FOR 

PROLONGED PERlOOS, PROFOUND PHYSICAL ABUSE WHICH WAS 

VERY MUCH KNOWN TO THE COURTS. 

HE WAS FOUND ORIGINALLY ~ITH BRUISES IN 
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DISCY$$ THI CASE WHf~ THEY ARf ~O T ACTl~ELY ( N THE ~U~Y 

ROOM, ALL TWELVE TO~ETHEQ. ~f CAREFUL THAT YUU TA~t A 

RECESS DURING THf TIME YOU Ajf 0M DfLJaERATION THAT YO~ 00 

/,iQf CALL ONf AN.OTHER UP AND TALK J :·◄OEPf i◄ i.lfNTLY. 

YOU Aif NOW IN OELIBERATIUN. Wf WJLl WO~K 

UNTIL 4a00 OR 4 : 30. lF YvU 00 NOT RfACH A Vf~DICT TvOAY, 

WE WILL ~cwJN MONDAY MOlNl~I. ANC CONCLUOf WHEN YOli HAVE 

~fACH~~ YOVR VfROJCT. 

COURT'S NOW IN AfCfS$. 

20-Hl~UTf CA~L TO COVN5£L • 

COUNSEL AR( NOW AfQUIAED TO 60 OVIR ALL THE 

cVIOlNCE TO HA~( SURE ONLY fVJ0fNCf PROPERLY AOMJTTIO ~OE$ 

TO THE JURY ROOM. YOU CAN DO THAT NO~. 

HR. BAHNETTi TH£ 

THE COURT, WE'Rt OFF THc RECORu. 

(fVENJN• AOJOUINMfNT.) 

D. JfAN RA~OALL, c.s.R., QFflCIAL cou~T REPURJfij 

6-ER-1387 
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SANTI\ MIIA, CALll'JO'lNIA • TlfElOAY, -IUa.Y l2, lt8·8· 

t40RNJN~ Sl!S.IION 

(THE FOLLOWING PROCec'.OINGS WERf HAD IN 

CHAMB~RSs 

THE couaT, we•ae ON aecoao ouT o, THe ?lESeNce 

OF ALL THE OTHER JURORS. JUaoa NU~BER a IS PRESENT. 

GIVE ME YOUl NAMe, PLEAS!. 

JUaOR COLEYI MICHAEL P. CO~(f. 

THE COURT, JUROR COLEY CALLEO IN THIS MOalflNG'• 

INOICATEI> THfRE WAS A OEATH IN THE PAMILT. OYNII TNAN 

THAT, NO OTHER FORMAL MESSAGa OTHeR THANH£ !UICUO TO 

FLY OUT Of' STATE AT TWO O'CLOCK IN TK! Al'TflHGtil T004Y. 

! . ASICED THE ca.eaic TO GET HOLD o, HI~ AND 

FINO OUT THE i'ARTICULAI\S OF IT. COURT CALLU BOT.H 

COUNS~L. :·,EITHER HAYE: HONORED THEIR 20•MINUTE CALL. 

THEY'VE GONl TO WE$TMINSTER couar. TH~ COURT H~S BIEN 

ABLE TO CONTACT ON! Of' THE PART1£S, I IELl!YE, ANO THEY 

WIil! l!TOND AH HOU• LIMl'T. 

THE ~OURT IS GOING TO CAUSE THE ~UlT TO 

IIR'IN H~ll!RATIONS AGAIN. 1 1 K SIMPLY MMING A l!COID 

o, THI INl'ORMATION THAT r•ve R!C!JVEO PIOH THIS JUROI, 

AND TMAT JS THAT THE FA~ILY HEMIEi THAT IS 0£C!AS£0 JS 

HIS FATH!R, THEY HAYI! A CLOSe lt!LATIO.SHJP, HE N!EDS TO 

ae THERE, AND HI! WILL BE aAc" •- HOHOA 'l"l 

JUROR COl.£T1 MONOAY. 

M. ARHELLA HARTIN, c.s.1t., Ol'PICIAL COURT REPORTER 

6-ER-1388 
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PREDICT THf IMPACT OP THi Of4TH OF A PA~ILY HEHBER, NO 

WAY ,oa COUNSEL, Ttte COURT, OR THE JUltOR Hll'tS.ELF, THE 

l~Pl!CT THAT 1'4AY HAVE ON HIM IN THf: PENALTY PHASE OF A 

D!ATH CAS!. 

THi COURT• OOES r~e OEFENSE REQUEST THi couaT 

TO TELL ALL TH£ JURORS, OR JUST MR. COLEY, THAT THE 

COURT WAS IN ERROR, THAT THE ATTORNEYS HAO t~OT 

OISHONOAED THEIR 30-MlHUTE CALL? 

HR. SAaN!TT1 WfLL, YOUR HONOR, I THINlt THAT TH! 

COURT COULD INQUIRE OP MR. COLEY 1, Hl: 1 5 HENTIOIIU IT, 

BECAUSE THEN TH! COURT IS -

TH! COVRT1 OKAY. ANYTHING £LS!? 

MR. BAaH!TTt ~o, YOUl KONoa. 

THf COYRT• PEOPLE? 

MR. MIDDLETON& NOTHING YOUR HONOR. 

THE COURT• OKAY. ~e WILL RECONVENE AT llaOO 

WlTH TH! JURY IN o,eN couar. 

<Recess TMf!N.> 

caaat' HAt .,UST IL!fN IN,ottMeD IY THE IAILIPI' THAT THE 

JURY HAS AeACHEO A VfROICT. 

141. IAANETT • 

~-. aAaHaTT1 TWO POINTS, YOUR HONOR. ONE, I 

OBJECT TO THIS VEllOICT, I THINK IT'S COERCZD, ,oa THE 

M. AR11f!LLA AAllTlN, C. s ·.R. 1 OFl'lCIAL COURT REPORT.Ell 

6-ER-1389 
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325) 
SU8S2QU~NTLY TO THI CLIRK. 

TH! COURT• TH! eouar I$ •OING TO CAUSE THIS 

Juav TO Si' POLLEO UPON A REAO INQ OF THE VERO I C,T. THE 

O!PiHOANT KAY REHAIN ~EATEO WHILf TH! VEROICT JS ilfAl>. 

WE'LL .o THIOU'-H THE SAMf PROC!l>URE AS we 

01i) IN THe: <.OJLT PHAS!1 AJ'T!R THE VEIU>J°CT JS ll!AO, WE 

WILL THEN POLL TH! JURY IN TH£ SAME MAHNEa THAT ~e DID. 

IF IT I$ TOUR VEaDJCT, EACH INOIVIOUAL Juaoa, ON BEING 

ASKi!O INDIVIDUALLY ·II' IT JS YOUI V!ROICT, WILL ANSl!IEa 

YES. JI' IT IS ~OT YOUR VfROlCT IN ANY WAY, YOU W.JU.. 

ANSWER NO. 

ENTJRfTY. 

TH£ CLEIK 1 (R!AO ING a) 

•1N THE SUPERIOa couaT 

OF THE STATE OF ,ALIFORNJA, IN ANO 

FO~ TH£ COUNTY Of' OaAMGE • .TKt! P~OPL£ 

OF THI STAT! OF TH& CALJPOlNJA, 

PLAlNT1,, VERSUS ROON!Y ~Elite B!f&.aa, 

QUS!NDANT. 

·NUl48iR c-•o••·· 
DfTElMlNATlON OP PENALTY. 

•ve THE JUlY IN TH£ 

ASOYE•ENTJTLED ACTION, ,1NO THAT THI 

PENALTY TO SE IMPOS~D UPON THI 

DeP'ENOAHT, ROONEY i;fNf 81ELE1t, IS 

"· ARMfLLA MARTI~, c.s.a., O,PJC1AL COUIT RIPOiTf~ 

6-ER-1390 
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i>EATH. 

•DAT~O JULY 12; 1988. 

SIGNED PHILIP UILCOX, FOREMAN. 

THI? COURTa lN!~UlRi: vF THE JURY. 

THe CLElKa LA~IE$ ANO ~EHTL~HEN OP THE JU~Y, Il 

THIS YOUR V2~01CT? 

THE JU~Y• (tN UNISON) YES. 

THE cou~r. POLL THE JURY. HAH~ ON ~UST A 

MINUTE. 

WILL COU~5EL STIPULATE THAT THE POLLIN4J JS 

APP~OPIUATE Sl' THE CLERIC. SIMPLY ASl(lNG EACH INDIVIDUAL 

JUROR BY NAMc IF THIS IS TH!IR VERDICT AS TO P8NALTY? 

MR. MIDDLETONa YES. 

MR. aARNETT1 YE$. 

THE COURTs STIPULATION IS ENT!REO. ANO NOW ~E 

WILL BEGIN THE POLLlN~ PROCESS. 

POLL 'rrlE JURY. 

THE CLERK• R03ElT BELL, (S THIS YOUR VERDICT? 

JUROR BELLi YES. 

THI CLERK1 LOIS LYON, lS THI$ YOUR VERDICT? 

~Ulloa LYOHc Y~5. 

TH! CLl:AKt DEDOitAH SPEllli!it&, IS THIS YOtJR 

VERDICT? 

JUROR SP~RSERGs YES. 

THi CLERKS WALTEQ PULIS, rs THIS YOUR VERDICT? 

JU~OR PULIS, YES. 

M. AaHELLA MARTIN, c.s.R., OFFICIAL COURT REPORT~R 

6-ER-1391 

Pet. App. DD - 355
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M~. STANOIF21a YOUR HONOR, ~E HAD P~ANNeO TO 

i'.{~S:;H nrn MOT(ONS TODAY', TO :1001,v THE: VERi>ICT At(O 

FOR A i'4£W T~JAL, nu: it:.ASONS HAVE TO i>O WITH 

AC QUISITION OF DOCUMfNTS. ~E'Rf NOT PREPARED TO 

?ROC:: EO. 

t -MfNTION~O THIS TO THE PftOS ECUTOa WHO'S 

AG REED TO CONTINUE THE CASE FOR A~PiOXIMATELY TWO 

MONTHS, IF THAT':i AGiUiEMlL&: WITH THE COUAT • 

THE COURT1 1 DON'T HAVE A ?R08L£M WITH THAT. 

'(OUR HONOR. 

M~. STANDIF!~I MR. 3EELea, rou HAV! A Rl~HT TO 

JE iE t1Tf'.l1Cf) v/lTHIN 28 DAYS OP' TH!: JURY_'S 1/EROICT., 00 

M. AR~ELLA ~ARTJH, c.s.~., OFPICIAL coua, aEPOaTER 

6-ER-1392 
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HATT~~. THE ?EOPL~ AR2 R(1UESTIHG TO TAKE OUT DP 

STl? ULATl?H A5 TO THE SE~ lAL NUMUE~S. l THIN~ OfFfNSE 

JS si ,'.) ftt?.; TU SilPUL,HE TO THAT, ANO THAT TH~ Si!illAL 

NUMBfR T~AT IS ON THf CAHERA RE?~fSENTEO IN THE 

PICTURES DEl ~~ PLAC!b IM ~YIOfHCE AS PECPL~'S 65 JS 

113263 AND THE SERIAL ~UMOER FQR THf LfNS IS A90192355. 

THE COU~T, THE MAKE OF THE CAME~A IS WHAT? 

M~. MID)LETONt IT'S A YOSHJCA CAN!~A. 

M~. STANOJFta1 AND LENS. 

MR. ~IODLETON1 A~O LENS. 

THI COUITa . 50 STIPULATfO? 

MR.• STANDIFfRI Y~S. 

THE ~OURT1 UPON STIPULATION 3Y COUNS!L, TH~ 

(MATTER CONTI NU!O TO NOVfMSER 4, 1,aa.) 

6-ER-1393 
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SANTA ANA, CALIFORNIA - FRIDAY, NOVEMBER 4, 1988 

MORNING SESSION 

3 266 

(THE FOLLOWING PROCEEDINGS WERE HAD IN OPEN 

COURT:) 

THE BAILIFF: REMAIN SEATED, COME TO ORDER. COURT 

IS AGAIN IN SES S I ON. 

THE COURT& PEOPLE VERSUS RODNEY GENE BEELER. 

MR. MIDDLETON& tHARLES ~JDOLETON FOR THE PEOPLE. 

MR. STANDIFER& OTHA STANDIFER FOR THE DEFENDANT 

WHO IS PRESENT HERE IN CUSTODY. 

THE COURT& THIS IS THE DATE SET .FOR MOTION FOR NEW 

TRIAL, MODIFICATION OF JUDGMENT ANO FOR SENTENCING. 

MR. STAND! FER. 

MR. STANDIFER& YES, SIR. AS I PREVIOUSLY INFORMED 

YOUR HONOR AND PROSECUTOR 1 AM MOVING FOR A CONTINUANCE OF 

THOSE HEARINGS. 

THE COURT: STATE YOUR GROUNDS. 

MR. STANDIFER& THANK YO~. 

THIS CASE WAS CONTINUED TO THIS DATE FOR THE 

PURPOSE -- FROM SEPTEMBER THE 2ND. THE THING WHICH HAS 

HAPPENED WHICH HAS CAUSED ME NOT TO BE PREPARED FOR THIS 

SENTENCING AND THESE MOTIONS TODAY, PRINCIPAL REASON FOR 

THAT JS A CASE CALLED . PEOPLE VERSUS ROBERT PADUANO, 

P-A-D-U-A-N-0, THAT CASE BECAUSE OF A SERIES OF PROCEDURAL 

IRREGULAR(TJES OR DJFFJCUL~JES WAS SET FOR TRIAL ON A DATE 

6-ER-1394 

Pet. App. DD - 358
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HONOR? 

THE COURT1 YES. 

MR. STANDIFER: MY REQUEST IS THAT I FILE THE 

MOTIONS ON THAT DAY. I AM ASSUMING THE PROSECUTOR WILL 

WANT ~OHE TIME, AT LEAST, TO READ THEM AND PERHAPS 

RESPOND, I WILL LEAVE THAT UP TO HIM BUT THAT'S ·THE DAY 

THAT . I WOULD LIKE TO FILE THE MOTIONS ANO SET THE HEARING 

ACCORDING TO 

THE COURT: SAY THE DAY AGAIN, PLEASE. 

MR. STANDIFER1 • DECEMBER THE 16TH, IT'S A FRIDAY. 

THE COURTt NO REASON WHY WE ~OULON'T DO IT ON THE 

23RD OF DECEMBER. 

MR. STANDIFER: AS OF THE 16TH, YOUR HONOR, I WILL 

BE PREPARED, I JUST QUESTION WHETHER THE PROSECUTOR WILL 

WANT TO 00 IT THAT SOON. 

THE COURTa WHY DON'T WE SET IT ON THE 16TH AND WE 

WILL LET MR. MIDDLETON WING IT IF HE WANTS AND IF HE 

DEMANDS A CONTINUANCE THE COURT WILL BE MINDFUL OF THE 

FACT THAT HE MAY HAVE SOME PROBLEMS AND NEED TO RESPOND IN 

WRITING. 

MR. MIODLETONa OKAY. 

THE COURT: THE MATTER WILL BE SET ON THE 16TH OF 

DECEMBER, 9100 IN THE MORNING, THIS DEPARTMENT. TIME 

WAIVER BY THE DEFENDANT. 

MR. STANDIFERa THANK YOU, YOUR HONOR • 

MR. BEELER, YOUR SENTENCING JS SET TODAY, YOU 

6-ER-1395 

Pet. App. DD - 359
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BUT AS FAR A5 Srl0TGUN~l~G IT, THAT•~ ALL 

HAVt£ f'Oa THIS. 

THI! C1)U~Tc ';irlA J Vi HtE SPEC.IFJC uEFC:NSf 

TO JA NUARY 20 Tii TO cXP LOH E TH£ I NFO ~HA TJ O~i THAT WE JUST 

THE coua rt MR. MlDOLfTON, TOU MAT 3E HEAR D. 

~~ . ~ JDDLE TONt YOUR HONOR, I OBJECT•- WELL, 

NOT K~ON I H~ ~HAT I NPORMA TI ON HE'S JUST RE CEIVfO~ UNLESS 

IT'$ Cf ALING WITH THE M~OICAL RECORDS, THf OEP!MDANT 

HAS itAll THAT INF0r"H1 ATI0~-4 THI£ . WHOLE: TIXE BECAUSE HI 

/il11Si LP. IS Tr!C ON! Tl1AT HAS TO 00 WITH r111s. 3UT I 

WOU LO oa J EC T TO A CC~TJMUANCE. 

THG COU~T, JS TH!~E A ~EASON THAT-• WELL, I 

WAS 8ECAUSf OF THE TACTICAL ,ECISION NOT TO ALERT THE 

PROSECUTION OP WHAT IT WAS TH! JfPENSE INTENOED TO 

OIPP~a IM THQS! ~OTIONS O~ALLY. 

SO WITH THAT STATEMENT ANO ~ENeVOLf~T 

UNO!RSTANOIN~ OF THE DE~ENS~ POSITION, THE COURT, ov~~ 

OBJECTION OF T~E P~OSECUTI ON r ~ILL SET THJS CAjE OOWN 

FOR JANUA~Y 20TH, HOPEFULLY, TH£ LAST COHTlNUANCi FO~ 

6-ER-1396 

Pet. App. DD - 360
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CONCLUDE ALL ~A TTER S J N THAT DAT f . tN OTHE~ WOROS, 

JON 'T- AS~ PGR A~OT~ER CO~Tl NUANCf UN LESS YOU 'V E GO T 

SOM! REAL OYN,vqn: i{:'.A~:)NS. 

M~. M f '."1D LElOih YOUR i10HOR , l i"'IAVt: --

3l91 

THE cov~ T: YOU NE~D ANOTHC~ )ATE? THEY 'LL BE 

HAPP Y TO GO MW T!it: ,i )AT E • 

,~IR . : tl:) i:>l.:! T tlN : I HA'IE A PRj;LJHINA?.Y HEARJt,,; A'4:) 

AL~v ,\t·.W T;it:R :j.; ,•tT E:'~C I N·:i Ir1 Tr1E c ,:;uin ;-~:: :a DOOR ON . HlAT 

,)'A T c • 

Ti-!! C<)UiH s .JANUA,n 21TH? 

MR . ~ I OJ LETOHJ THA T WOULO ae ac TT!R. 

TH~ coua r, DEFEN5~1 

M~. OARNZTTa THAT'S FINf. 

TtiE COUiHt TAK~ YOUR TIME ~AIVER. 

~R. DAiNETT: MR. OE EL!A!, YOU UNOERSTANO YOU 

tiAY!; A Rl ~HT TO OE. SEIH~NCEO TO~AY? 

TH E ~f~ENDA~T , YfS, I DO 

~R . OA~N!TT, ARE YOU WILLING TO ;1V! UP THAT 

~ IGHT A~O .AG~EE TO HAVE TOUl HATT£R HEA~D, MOTION FOR_ 

NfW JalAL, NO~lFICATIJH OF JUO~M ENT, ANO _ SENTfNCING, TD 

J~N~R.1' TWINTY--

THI COURT: •-S EV ENTH. 

H~. aAR ~ET Ta --SEVENTH? 

THE C> C: FENDM1T1 \'fS. 

M. AJ~ELLA ~AR T! N, c.s.a., OFFICIAL COURT ~EPORTE~ 

6-ER-1397 
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SANTA M-cA, CAL.lr'O IHUA - FRI DAY, J A.1'.WA~_y _ _ ,_.,_ t_t\.l>.h 

r10R~ING SC:SSI ON 

(iHE FOLLOWING PR OCEEOI ~ 

-O? E~~ C:J URTr) 

THE COURTt PEOPLE VS. 3EELE~. APPEARANCES, 

?LEASE. 

M~. 3ARN ETT: JOHN BA~ NETT FOR MR. aEELER. HE'S 

PRESE NT, IN C.JSTO::>Y. 

MR. MlDDLETONa CHARLES MIDDLETON FOR THE 

PEOPLE. 

.MR. BARNETT; YOUR HONOR, TODAY IS SET FOR 

SENTENCING1 HOWEVER, WE ARE I N THE PROCESS OF 08TAI NI NG 

ADDITI ONAL EXPERT INFORMATI ON 8AS ED ON TESTS YET TO J~ 

COMPLETED, ANO I ANTICIPATE THAT THE TESTS WILL JE 

COMPLETED BY THE END OF FEBRUARY A~D l' M ASKING FOR 

HARCH 24TH PO~ SENTf~CING. 

THf COURTa WHAT WAS THE OATE OF THE VERDICT, 

APR~~ lSl? 00 YOU KNOW? 

HR. 8ARNETTs t DON'T HAVE THE DATE OF VE ROJCT. 

:f.H.I: COURTa l MEAN lT WOULD SE KIND OF POETIC TO 

MAKE IT ACTUALLY A YEAR, WOULDN'T IT. 

MR. SARNETT1 WELL, CERTAINLY, YOUR HONOR; THAT 

WOULD 3E A SATU~DAY BUT --

THE COURTa I CO ULD COME I N FOR THIS. THIS JS 

AN IMPORTANT DAY. 

M. ARMELLA ~ARTIN, c.s.~., OFFICIAL COURT REPORT fq 

6-ER-1398 

Pet. App. DD - 362



(155 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 155 of 203 

2 

3 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2, 

25 

2d 

CORRECTED PAGE 3295 
CALIFORNIA - FRIOAY, MARCH 24, 1989 

MORNING SESSION 

(THE FOLLOWING PROCEEDINGS WERE HAD IN 

OPEN COURT a) 

THE COURTS PEOPLE VS. RODNEY GENE BEELER. 

APPEARANCES, PLEASE. 
, 

MR. MIDDLETONt CHARLES MIDDLETON FOR THE 

PEOPLE. 

MR. BARNETTI JOHN BARNETT FOR MR. BEELER. HE'S 

PRESENT, IN CUSTODY. YOUR HONOR, I RECEIVED WEDNESDAY 

NIGHT A REPORT FROM A PHYSICIAN INDICATING THAT MR. 

BEELER MAY HAVE ORGANIC BRAIN DAMAGE AND I'M ASKING 

THAT THE MOTION FOR NEW TR(AL ANO SENTENCING BE 

CONTINUED TO MAYS. 

THE COURT1 AND WHY DO YOU NEED THAT MUCH TIME? 

MR. 8ARNETT1 BECAUSE, YOUR HONOR, THE POSITRON 

EMISSION TOMOGRAPHY RESULTS, OR A PORTION OF THOSE 

RESUL.TS, WERE JUST GIVEN TO HE WEDNESDAY NIGHT BY 

OR. BUSCHBAUM AND HE NEEDS AOOITIONAL TIME TO ANALYZE 

ANO PERFORM SOME ADDITIONAL CALCULATIONS ON THE 

RESULTS. 

HE HAS GIVEN ME A REPORT, AN ORAL REPORT, 

AND SOM! OOCUM!NTS WHICH INDICATE HIS CONCLUSIONS 

REGARDING BRAIN DAMAGE ANO I NEED TO HAVE HIM FINALIZE 

THOS! CONCLUSIONS ANO RESULTS AND I NEED TO HAVE THOSE 

6-ER-1399 

Pet. App. DD - 363
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3295 
SANTA ANA, CALIFORNIA~ F~IDA~, MARCH. 24, 1989 

,·rnRHt NG SESSION 

(THE FOLLOWING PROCE EDINGS VERE HAD IN 

O?EN COOiH:) 

THE COURTr PEOPLE VS. RODNEY &ENE BEELER. 

APPEARANCES, PLtAS2. 

MR. MlD~LETONa CH~RLES MIDOLETON FOR THE 

PE:GPLE. 

MR. GARNETTs J~HN BARNETT FO~ MR. 6EELER. H!'S 

PRESENT, IN CUSTODY. YOUR HONO~, l RECEIVED W!DNESDAY 

Nl~HT A REPORT FROM A PHYSICJA~ INDICATING THAT"MRi 

SEELER MAY HAVE OR~ANIC BRAIN DAi-\AGE ANO I'M ASKING 

THAT THE MOTION FOR NEW TRIAL AND SENTENCING SE 

CONTINUED TO MAY 5. 

THE COUR~s AND WHY DO YOU NEED THAT MUCH TIME? 

MR. 3ARNfTTa OECAUSE, YOU~ HONOR, THE P051lRON 

EHISSION TOMO<rRAPHY RESULTS, 0~ A PORTION OF THOSf 

. R!SULJ~·, WlUl! JUST GIVEN TO ME WEDNESDAY Nl~HT OY OR. 

DV.$H8AU" (PHONETIC Si'ELLING) AND HE NEEDS Al>i>ITIONAL 

TIME TO ANALYZE ANO PERFORM SOME ADDITIONAL 

CALCULATIONS ~N THE RESULTS. 

Hf HAS GIVEN HE A REPOAT, AN O~AL REPORT, 

ANO SOME OOCUM~NTS WHICH INDICATE HIS CONCLUSIONS 

REGARDING S~AlN ~AHA~E AND I NEED TO HAV~ HIM FINALIZE 

THOSE CONCLUSIONS ANO RESULTS AND I NEfD TO HAYE THOSE 

a. ARl◄ELLA MARTIN, c.s.R., OFFICIAL COURT R~PO~TER 

6-ER-1400 
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HAVE YOUR ~OTJON FO~ NEW TRIAL TO as HEARO TODAY AND TO 

8£ SENTENCED TOD AY? 

THE Oi;F £NDAtH : .YES . 

MR. 3ARNE TT: ARE YOU WILLl~G TO ~ I VE UP THAT 

RIG HT AND HAVE THOSE MA TTERS CO~TJNUED TO MAY 3 1 

THE OEF2HDANT: YES. 

MR. 3ARNETTs YOU UtlOf:RSTAND TrlAT .YOU PREVIOUSLY 

NAlVEO TIME OR YOUR RI GHT TO 3E SEN TENCED UP UNTIL 

TODAY ANO THIS IS AN• ADDJTJO/·UL TI ME WAIVEit WITHOUT 

WHICH THE CASE WOULD PROCE~~ TOOAY? 

THE OEFE NOANTa YES, SIR. 

HR. aA~NfTTs J JOIN. 

THE COURTa I'M GOIN~ TO SUGGEST THAT TH! 

PROSECUTOR NOTIFY THE VICTIMS THAT WE WILL PROBABLY GO 

ON THE 5TH. IN OTHER WORDS, I ALLOW THE CONTINUANCE TO 

T~IS QAT~ WITH THE EXPECTATION THAT ~E WILL ~O FORWARD 

THAT DAY. SO LET'S NOT COME TO THE COURTROOM AGAIN 

WITH THE COURTROOM FILLED WITH VICTIMS ANO ASK FOR A 

GONTINUANCI A'AlN. . . .. 

TI ME WAI VER NOT ED FOR THE RECO.RO • 

(CASE CONTINUED TO MAYS, 1989.) 

M. ARHELLA MARTI N, c.s.~., OFFICIAL COURT REPO~TER 

6-ER-1401 
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SANTA A:JA , CALI FOR N I A - r R l 1) AY, MAY 3, 1_9 !3 9 

(THE FOLLOWI NG PR OC EEDINGS WE~E HAD I N 

OPEN COURT a) 

THE COUR T1 • GOOD ,"10R NING PE OPLE VS. ROONEY ~ ENE 

·a EEL ER. APPEARANC ES, PLEA Sc . ' 
' 

M~. MIDDLETONs CHARLES MIOOLETON FO~ TH! 

?EOPLE. 

MR. STANDIFER, OTHA STANOIFER ANO JOHN BARNETT. 

FOR THE MR. SEELE~, WHO IS PRESENT IN COURT IN CUSTOQY. 

THE COURTs GOOD MORNING, GENTLEMEN. THIS fS 

THE vATE s,T FOR THE MOTION FOR NEW TRIAL, MODIFICATION 

OP JUDGME NT, AND SENTENCI NG SHOULD THOSE MOTIONS aE 

DENIED. AND I UNOE~ST~ ND THE DEFENSE ONCE AGAIN WISHES 

TO TO APPLY FOR CONT(NUANCE. 

YOU MAY 8£ HEARD. 

MR. STANOIFERa ,es, TOUR HONOR. I STATED ~y 

GROUNDS IN _ THE DECLARATION I FILED TODAY. AS THE COU~T 

1$ AWARI., I QAVE THE COURT ANO THE PROSECUTO.R A DRAFT 

~ THAf.. MQ.T .. ON, OF THAT DECLARATION Yt!STfROAY 

4"Til!'lNOON • 

THE COURTs I DIDN'T ~NOW W~AT THAT WAS, OUT NOW 

THAT l'VE SEEH THE MOTION, I REALIZE IT WAS A O~AFT. I 

THOUGHT IT WAS SERRATED PAPER PERHAPS. 

MR. STANOtFERs THE G~OUNOS FOR THf CONTINUANCE 

M. AR MELLA MAi TI N, C.S.~.r OFFICIAL COURT REPOaTER 

6-ER-1402 
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r•ve STATED, 1 3EL1EVE, AS FULLY AS I CAN IN T½E 

DECLARATION. l WOUL~ JUST SUMMARIZE FOi THE ·couRT THAT 

THE MATTER WAS Oil;JNALLY CONTINUED FOR THE PURPOSES OF 

CERTAIN TESTJN~ IN JANUARY. WE DID evE~YTHING WE COULD _ 

TO GET TliOSi:: TESTS DON!: AS QUICKLY AS THEY COULD 3E 

DONE -- THERE WAS SOME MIX-UP AT THE JAll ~ETTING HIM 

TO HJS FIRST APPOINTMENT, IT WAS RESCHE_OULED, AS 

QUICKLY AS P05SJ3LE AFTER THAT. 

THE TESTS WE~E EVALUATEO AS QUICKLY AS W~ 

COULO PERSUADE TrlE )OCTORS TO DO THAT. WHEN WE L!ARNfO 

THE: 3ROAO DATA OF THe MAJOR OF THE 8ATT£RY. OF THR!E 

TESTS, THAT HADE IT CLEA~ THAT THERE WAS SOMETHIN~ 

TER~l3LY WRONG, O~GANICALLY, PHYSICALLY, WITH M~. 

JE~LER'S 3RAIN THAT HAD ~OT, COULD NOT HAVE BEE~ 

DISCOVERED _ EARLIER. 

I HAVE, MYSELF, OONE EVERYTHING THAT I CA~ 

SINCE THEN, SINCE WE Fl~ST L~ARNED A90UT THE RA~ DATA, 

TO GET THAT DATA_ INTO THE HANOS OF SOMEONE WHO ~AS 

COMPETENT TO EVALUATE IT, WHO'S AN E~PE~T IN TH! 

APPIOPRIATI FlcLOS. t'VE ONLY IN TH! LAST TWO DAYS 

111N · A8LI .'_T() 00 THAT• 

1 1M NOT TELLING THE COURT THAT l'VE WORKED 

,uLL T(Mf .ON IT, aur IT'S T~U£ THAT EVE~Y OAT I HAVE 

DONE EVERYTHING I COULD, WHICH IS USUALLY MAOE ABOUT 

FIVE OR SIX PHONE CALLS ANO NOT REACH THE PEOPLE I'VE 

TillED TO CALL. 

M. ARMELLA MARTIN, C.S.K., OFFICIAL COURT Re?O~TER 

6-ER-1403 
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ANO S0, TO SUM [T UP, W!'VE DONE 

EVERYTHfNG WE CAi·i rn (;E:T TME T~5 TS, G~T .T i-IE :>AT.\, ArD 

HAVf IT ANALYZE~. WE 'VE BEEN UNSUCCESSFUL SO FA~ . 

JE NOW HAVE A JOCTOR ~HO IS COM~ ET!NT I~ 

THE VARIOUS AREAS OF. EXPE~TISE TO DO THIS A~ALYSIS. 

AND IT APPEARS CLEA~ FROH ALL THE DOCTO~~ I'VE TALK~D 

TO, THE ANALYSIS WILL JEAR OUT THE ORIGINAL PRELIMINARY 

INTERPRETATIONS OF TH~ DATA, WHICH rs THAT THE~E JS 

50:'1i!THING TERiU8LY WRONG WITH M~. ai;ELER'S 6"AIN ANO 

SOMETHING TERRl8LY WRONG THAT WOULD SE RELEVANT 

EVIOEi-lCE IN TIH: GUILT 0~ nmocENCE OETE~MINATION ANO 

THE SPECIAL CIRCUMSTANC~S DETERMINATION, ANO TH! 

PENALTY PHASE. 

THE COU~Ti WELL, YOU'VE K~0WN THAT FO~ SOME 

TIME, THOUGH, THAT THERE WAS SOMETHING WRONG, AND • 

YOU'VE HAO CONSULTATIONS WITH NUMEROUS DOCTORS THAT 

ESPOUSES THE P~OPOSITIO~ THAT YOU su;GESTED TO THE 

COURT THAT IS ACCURATE AND YOU ·DON'T NEED A RENOWNED 

FORENSIC SCIENTIST THAT WOULD MAKf THOSE 

INTIRPllETATIONS. 

. AND THE ~UESTION t'VE GOT IS WHY DIDN'T 

YOI llt·tNS SOMEONE WITH YOU TODAY TO f·lAKf THAT 

INTERPRETATION, KNO~JNG THE COURT'S INCLINATION NOT TO 

CONTINUE F~OM THE STATE~ENTS I MA~E THE LAST TJME WE 

WERE IN COURT. 

HR. STANDIFER1 YOUR HONOR, ALL THAT 1 KNO~ ANO 

M. ARMELLA MARTIN, c.s.R., OFFICIAL COURT REPO~T ER 

6-ER-1404 

Pet. App. DD - 368



(161 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 161 of 203 

1 

2 

3 

4 

5 

7 

g 

lO 

11 

12 

13 

14 

15 

1~ 

17 

18 

19 

,o 
21 

22 

23 

24 

25 

2G 

3301 

ALL OP THf OOCTORS . THAT 1 HAVE CONSULTED WITH HAVS ~:~N 

ABLE TO TELL ME IS ?~E TtY ~UCH THE GENERAL STATEMEN T 

THAT ( 1 VE TOLD YOU. WE HAVe A MAS S OP DATA THA T 

l~DICATES AS A GENE~AL PRINCIPLE, THAT THE B~AJ~ IS NOT 

WORKING Rl~HT. AND l COU LD ae MORE SPECIFIC IP THE 

COURT ilE ,~UIRES, :JuT THAT'S A30UT - ACTUALLY I COULDN'T 

lH: 1/E!tY MUCH MORE S?EC IF IC. TH.AT I S ABOUT AS MUCH AS I 

KNOW. IT'S A TEST THAT HAS ONLY RECENTLY B!COME 

POPULAR. ANJ THERE MIEN' T, VERY MANY DOCTORS ';</HO !<NOW 

A80UT IT AS A 

THE COURT1 •POPULAR• IS A GOOD CHOICE OF WORDS. 

M~. STANJIFE~i PARDON ME? 

T11E COURT: ~POPULAR• IS A GOOO CHOICE OF WORDS. 

M~. · STANDIFER& AND IT'S A T!ST THAT IS, YOU 

KNO,i, · 1ii:EDS E;"PERT INTE~PRETATION. 

I HAVE BEEN SEEKING AN EXPERT TO INT ERPRE T 

IT FOR ME, DILIGENTLY ANO STEADILY, SINCE l GOT THE RAW 

DATA~ BASICALLY, ALL I HAVE JS THE RAW DATA ANO THE 

GEM!RAL CONCLUSIONS OF TH~ PEOPLE WHO GAVE THE TEST, 

WNO AR!H'f REALLY QUALIFll:D TO INTfRPRf!T THE DATA. AND 

I'll ONLY . lllECENTLY f'OUNO SOMEONE WHO HAS AC.REED TO 00 

TKf': JOB WHO lS QUALIFIED. ANO BY •R!C!NTLY• I HE AN HE 

JUST AGREED TO 00 IT T~O DAYS AGO BfCAUSE HZ JUST GOT 

THE DATA YESTERDAY. 

THE COURT.I MR. MIOOL~TON, ON THE ~OTJON 9Y THE 

DEFENSE TO CONTINUE-• 

M. ARHELLA HARTIN, c.s.R., OFPICIAL COURT REPORTE~ 

6-ER-1405 
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. EVIDENCE, CLEAR EVI OENC E, OF ORGANIC PHYSICAL 

OYSFUNCTIONlN~ lri THIS MAN'S JRAlN, DYSFUNCTIONlNG 

WHICH CAN BE PROVED AS A MATTE~ OF PHYSICAL REALITY AS 

OPPOSED TO ?SYCHJLO~ICAL THEO~Y OR ~VALUATION. AND 

OYSFUNCTJON ~HICH APPEARS TO HAVE ~EEN P~ESENT, 

CE iHAINLY, LONi; BEF01H:: THE TIME OF TMESE C~ll-iES. 

THE COURTa SEEMS TO ME THAT WE HAD, DUR!~G THE 

COURSE OF THE .TRIAL lTS!LFi OR MOTIONS OR SOMETHING 

LIKE TliAT, SOME EVIOcNCE ·Fi:tOM SOME MeDICAL 

PROFESSIONALS THAT HE WAS FUNCTIONIN' IN THE NORMAL 

RANGE OF tNTELLl~ENC~. ISN'T iHAT CO~RECT, MAe . . 
STA!\IOlFER? 

HR. STANDIFER: YES, YOUR HONOR. THAT 1 S ONE OF 

THE REASONS THAT W~ WERE UNABLE, UNTIL AFTER THE JURY 

RENDERED ITS VARIOUS VERQICTS TO OETERMlNH THAT THESE 

PHYSICAL iESTS ~E~OEO TO 3E 00NE. 

HAVING HAD THEM DONE, WE NOW SEEK TIME TO 

HAVE THEM EVALUATfO SO WE CAN PRESfNT ~HAT~VER EVIDENCE 

THERE IS THERE, TO YOU. 

THI COURT1 SINCE "IIE KNOW THAT DURiN& TH~ PERI'OD 

o• ,TUU! H .. WAS FUNCTIONING NORMALLY, ANO we WERe ALL 

P&l'VY TO t ·fftt. PACTS OF HIS CONO·UCT ANO KNOW HOW HE 

FUNCTlONED AT THE TIME SURROUNDING tHt !VENT, IT aRINGS 

TO ~INO MY RECOLLECTION OF A PHENOMENON IN SCIENCE, l 

FORGET TH~ NAME OF, THAT HAS TO DO WITH WHAT A BRAIN 

THAT ONLY ENCOMPASSES A FE~ CENTIMETERS PARALLEL TO THE 

M. ARMELLA HARTIN, c.s.R., OFFICIAL COURT RiPOiTER 

6-ER-1406 
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cec•L HICKS, OIST~ICT ATTORNEY 
BYa ·cHARLES MIDDLETON, OEPUTY 

JOHN O. 8ARN!TT 
OTHA STANDl,El, Ill 
ATTOlNfYS AT LAV 

M. ARH!LLA MA-TIN, CSR 12115 
o,,1c1AL COURT REPORT!R 

.PAGES IN CAM-3 2 THRU IN CAM-41 

6-ER-1407 

Pet. App. EE - 371



(164 of 203) 
Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 164 of 203 

l 

3 

3 

6 

7 

8 

10 

ll 

12 

.13 

14 

15 

17 

19 

20 

21 

2l 

_2) 

24 

l5 

26 

PAGE IN CAM - 3 2 

a 211) 
~A: I TA ;\ ,·L.\, ·: ALIF 0~ 'H A - ;: ;q o ,:>,Y, ) E: C !: i16E~ 1 ::5 1 l JH1 

(T HE FOLLO~lil;i P ROCEEOl~GS 'dEitE HAO IN . 

THE COURTt THE COURT IS NOW CLOSED. 

IHVESTl~ATORS OUT TOO. ~~. GLEIM, HAV~ A NICE OAT. 

(TO~ ~LEIM, DEFENSe INVESTIGATOR, e x 1Ts 

THE COURTROOM.) 

TH! COURTS MR. STANOIPE~ IS THE ISSUE 0~ SUCH 

SE~SJTIVITY THAT l SHOULO CONPUCT IT OUT OP Tri! 

P~ESENCf OF HIS ATTO~NfYS? 

Ma. STAN01,e~,- NO, TOUA HONOR. LET HI TILL YOU 

JHAT MR. BE~LfR HAS ARTICULATED TO~! ANO TH~N I THIN~, 

OP COURSE, YOU SHOUL~ ASK HIM TO MAKE SURE THAT'S 

co~~~CT, ., Hf HAS ANYTHING ELS! TO SAt. 

TH! COURT& GO AH!AO. 

Ma. STANOIP(Re ~A. B!!LER BELl!VIS THAT A CAT 

SCAN ANO AN fKG SHOULD B! DONE. HI! IASf:S TH.IS i!LlfF 

ON.. l ... UQ·ION WHICH HE R!V!ALID TO HR• BARNETT ANO 

Mfll&., _,., TH£ PI II ST T l11E THIS KORNI Nl., IN PAIT. 

MR. BEEL£R HAD !ARLIER TOLD US ABOUT TWO 

oa THAii ILACKOUTS IN HIS LIP!, WHICH WI INVESTIGATEJ. 

WI R.C!NTLY AND ASKED AND REC!IVED, ASK!D ,oa ANO 

RECEIVED, A CO"Tl~UANCE TO INVESTIQ~TE T~E POSSIBLE 

ORGAHICITY o, CERTAIN OF MR. 3EELEa•s SYH,TOMS ARE OUf 

:-.. ARMELI.A KAltTIN, c.s.R., OPl'ICIAL cou•T 'it!PORTER 

6-ER-1408 

Pet. App. EE - 372
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~R . J!ZLER HAS TO DAY I NFORM!D US, F0 R T~E 

Pl~ST TIME, THAT TH eSE 1 LACKOUT5, SUCH AS THE TWO OR 

TH.EE THAT WE WE~E PR!VJOUSLY A~ARE OF, CONTINUE ANO 

?E~HAPS EVEN ON A ~AILY JASIS NO~. 

50 FOR THOSE REASONS, M~. DEELER 3E LIEVES 

THAT AN EK' ANO A CAT SCA~ SH~ULD JE ~ONE. AND ~E 15 

REQUESTINw THAT THE COURT ReLlEV! us OR A?POINT AN 

ATtO~NEY TO -- £1Ttt!i ~ELIEVE US ENTIRELY OR APPOINT AN 

ATTORNEY TO INVESTIGATE THAT MATT!l. 

AND I SHOULO JUST INOICAT! THAT IN •tTHER 

EVENT, we WOULO BE MOVINt fOa A CONTINUANCE TO 

ir,veSTl~ATE THIS f◄EVLY ACQUlltl!O 1Nl'ORMATION ASOUT T111 

CONTINUIN~ ANO 'RfQU!NT AND RE~ULAR NATU~! 01' THESE 

8LACK0UTS. THAT'S NOT A HATT!- THAT I HAO INV!STl•ATED 

BY TH! TWO DOCTORS WHJCH YOU APPOlNT!O PURSUANT TO MY 

~fQU!ST A COUPL! or ~!!KS AiO. I ASKED THOSE OOCTOAS 

TH( s,1c1,1e QU!STION COULD THEY 'IND ANY BASIS P0R ANY 

oa,ANICITT IN HIS IEHAVIOR, IN MR. IIILIR'I 81HAVIOR, 

a1u· - ~ .... ORTI o, BLOWS TO THI HIAD, oa A PARTICULAt 

81.llf· Ta·; Till>HEAll • 

.YHI COUITI HOW HAYI YOU DOCUMINT!O THI 

IN,OIMATIOH THI 01,eNDANT HAS ,,v1N YOU AIOUT 

BLACKOUTS? 

THI COURT1 HOW HAY! YOU OOCUMIMTIO THI 

6-ER-1409 

Pet. App. EE - 373
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uLAC"OUTS? 

INJEPEN~EHT I NFORMATION. 

WHEN I SAY 3LACKOUTS I REFE~ TO MEMO ~Y 

LOSSES A~O . LOSt ?ERIOOS OF TI~E SO THAT ~R. 3~ELER 

RePO~T· THAT HE WOULD FI ND HIMSELF FU~THER ALONG J rj 

TIME THAN · rlf ~OULO HAVf ~E!N AWA~f OF. HE HAS A PERIOO 

IN WHICH HE ~OESN'T REMEH8E~ WHAT Hf WAS OOIN,, 

ALTHOUGH HE LATER ;ETS REPORTS OF WHAT Hf JAS OOINa. 

THE COURT& HAVE YOU REFUSED TO (NVESTllAT! tHIS 

THIN~? 

M~. · STANOIFERt ~ELL, THIS IS INFORMATION tHAT 

~~ RECEIVED PRIOR TO TODAY ONLY ABOUT EITHER T~O OR 

THREE, ~y ~!MORY FAILS Mt, ONLY TWO Ol THR!E INSTANCES 

~E HAO H!ARO o, PRIOR TO TODAY, ALL S!VElAL YEAas AGO. 

IT'S ONLY TOOAY THAT Wf'VE LEARNED THAT THESE LAPSES OP 

MEHOlY, TH!SI P!AIOOS IN WHICH ~A. SEELEI HAS NO M!MORY 

• IYIN1'~i CONT I NUI -

T•·:cou11T1 IT'S HAllD POR ME TO -

Ml. STAHOIF!II - FROH TH!N UNTIL TODAY. 

THl COUATI IT'S HARO POR Ml TO UNOIRSTAMO HOW 1 

COULO O!T!RKlME THAT YOU'Rf INCOMP!T!NT AS COUNStL TO 

REPRESENT THIS 0£PINOANT UNDCR THI MARSDIN CASI IP YOU 

.DIDN'T HAV! ANY . IN,ORHATION OURIN& THE TRIAL ON WHICH 

6-ER-1410 

Pet. App. EE - 374
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62:10, 
Y·'JU C:.WLO 0i' ~:, AT;;. 50 ,,w :\ATi !::i< ,l l~AT i-1 ,~. Jf;;;.::L2R T i LL;; 

M •• STAl~')IFE~: YOUR iiOtWR , :'-IOT WHILE NOT 

?1R. i.3A~NETT1 THE POINT Of' ·1T --

MR . ~ARNETT• THE ?O(NT OF IT rs THAT THIS 

HORNING tt~. JEELER RAISED A:i ISSUE OF INEFFECTIVE 

ASSISTANCE OF COUNSEL THIS WISHfO TO HAVE ANOTHE~ 

LA~YER APPOINTED ~ECAUS~ H! HAO NOT RECEIVED AN fK; ANO 

A CAT SCAN. 

OU~ lHVESTl~ATION ~p TO THIS POl~T, 

ALTHou,H THAT ISSU! WAS -- ALTHOUGH WE HAD OOCTO~S 

AOOR!SS ISSUfS !JASEO OH THI INFORHATION Wf! HAO, IT WAS 

OUR Juo,:-tENT TO THI s POINT THAT THOSE . TESTS ~!RE N.OT 

REQU~REO. ANO SO ~R. SEfLER AOVISIS THAT H! WANTEO, 

THAT H! ,ELT HE WAS 8£IN& SUPPLltO WITH iNEPPECTIVE 

ASSlSTANCI OP COUNSIL t!CAUSI THOSe T!STS WEA! NOT ~UN. 

THAT WAS A SEPA-ATI ISSUE PROM THI NIWLY OISCOVE~eo 

.... .,.,.,1 •• THAT He's PRESENTLY NOW SUPf'!lllNG A SERIES 

IS- OP :,41,1._g MEHOIY AND BLACKOUTS WHICH WI HAY! St!N 

MADI . AVAR! o, TODAY. 

S~ I Vl·EW IT AS TWO S!PARAT! ISSUES. ON!, 

~! HAV! 01Pf'£REHT INPORMATION THAN WE HAO S!,OlE, BUT 1 

FEEL IT'S HY OILl,ATlON ·yo AT LEAST AOVISI TH! COURT 

THAT .A CLAIN o,, THAT MOUNTS TO IHEr,fCTIVE ASSISTANCE 

6-ER-1411 

Pet. App. EE - 375
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(J2 rll) 

0F C:.):J!J'.li:L M O ,I ,"\ 5 SD ?:1RAS'::) :~Y :11f . 'lEt: L c l< ,\:.;.; '.·tAV :: 

T!tf COURT ;1AK2 1;qU l?.Y. 

THE COURTS T:1A1~K YOU • 

ALL ~IGHT • :iR. :J~CLER, TE:LL .-1E ¥1HAT YOU 

JlSH TO ADDRESS THE COURT ON. 

THE )EFlNOANT1 W~LL, I JUST JANTED TO HAVE TH~ 

TdO ISSU~S ON MY CAT _SCAN AND E~G )ECAUSE I FEEL THERE 

THE COURTa IS THERE ANYTHING !LSE YOU NiED ~o 

ADD TO A STAT!~E~T ON THE_ iECORD OTHER T~AN WHAT YOUR 

AT°TOIHH!YS HAV! TOLD US? 

THE OfFENOANT1 NO, SIR. 

TH! COURTS _IS THElE AHY JTHea OJSENCHANTHINT AT 

ALL THAT YOU HAVa WITH YOUR ATTO~NEYS? 

THE COUlTa THES! ARE TOP NOTCH LAWYERSr YOU 

~NOW THAT. 

HR. J!fL!RI THIY AR!. I JUST PEEL THAT - • 

THI COURT& THEY'RE AS ~000 AS YOU ~!T AROUND 
. . : . 

T"fi· ,Aar··-~ THE COUNTJY AS !WAR AS TIIYlNG CAPITAL CAS~S 

,o • . 
MR. •1!LfA1 I UND~RSTANO THA~, YOUR HONOR. 

TH! COUAT1 Wf?LL, I COUL!). ~IV! YOU •- I COULD 

JUST SAY l'M ~OIN' TO ,rvE ~!IL!R ANOTH!R LAWYER, THAT 

WOULO PERHAPS THAT WOUL0 PUT o,, TH! IN!VITAILE, •ur 

YOU CAN'T TELL ~HAT ~1~0 OF LAWYER YOU Hl~HT ENO UP 
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IN CAM-37 

THE DEF~NDA~Ts I U~OER STAN~ THAT. IT'S JU3T 

THAT l FEEL TrfAT I ·siiOU L::> HA'-/E TtiOSE TWO • 

INCIDENTS(SIC), THOS~ T~O ?A~TICULA~ CATfGORI ZS ••• 

THE COU~Ts TELL ME WHAT Kt~O OP· SYMPTOMS YO~ 

HAVE WHE~ YOU HAVf THESE BLACKOUTS ~NO HOW LO~~ THEY 

LAST. 

Tiie· ~EF~ IWAtH1 THEY LAST !'OR A FEW t-11!4UTES 3UT 

l'M HAVl~G THEH SO OFTEN THAT HOU~S ~0 SY THAT I DON'T 

~H! COU~T1 HAVf YOU ~ELAT!O THIS TO THI MEDICAL 

AUTHORITIES AT THZ JAIL FACILITY? 

THE DEF~NOANT1 NO, SIR. 

THE COURT a WHY NOT? ·• 

THE DEPfNOANT1 SECAUS! THEY DON'T 00 ANYTHIN~ 

A30UT THAT. 

TH! COUlTt HOW 00 YOU KNOW 1, YOU DON'T TELL 

THI O!:l'ENOANT1 WELL, - I 'VE IR.OUGHT IT UP., 

IIVIIAL. lhRS, B!,OR! ON 011',ERENT THINGS AHO THEY 

MAff NOT . 00NIANYTHINC.. ONI IS ,,.y HfART, THfY'RE 

'INALLY OOINI SOMETHIN; ABOUT THAT, A,T1• OOIN; ALL 

THIS! TISTS AND THf T!STS COMING SACK ~l;ATIV!, SO 

TH!Y 1 ~1 l'INALLr GITTINw OOWN TO lUNNING A - TlY A 

CATH- A CATHET!A ,oR PINDING OUT 1ft I HAVI! ANY HfART 

-SLOCKA~! THAT'S CAUSING M! THE PlOIL!MS o, CHEST PAINS. 

M_ &QM~LL• M£RTIN~ C-~-R .• o,,1c1AL COURT REPORTER 
6-ER-1413 
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IN CAM- 38 

TO THE HEAD WHEN I ~AS IN T~~ JAIL ~HER E 1 F~LL OFF T~E 

TOP BUNK AND I HAY~ ~YE DAMAGE IN . THE LEPT ' EYf, "SINCE 

REMEH8ER WA(JNG U? 0~ THE FLOOR. 

THE COU~Ta. O(AY. ANYTHING ELSE YOU CAN tHt NK 

OF, ANY OTHE~ COMPLAINTS? 

THE D~PENDANTI NO, SIR. 

THE COURTJ SO THERE'S NOTHlH; !LSE AJOUT THI 

LAW~ERS THAT YOU WANT TO AODRfSS? 

THE OEFENOANTi NO, SJR. 

THE COURTt COURT CANNOT FJHD TH!RZ'S BIIN 

INEFFECTIVE ASSISTANCE o, COUNSIL. 

MR. STANOIPER• YOUR HONOR, P,IOR TO THE 

CONCLUSION 0~ TH! CASE, I JUST WANT TO SAY I WILL se 

MOVIN; TO CONTINUf WHEN TH! PROSECUTOR RETURNS, l 1 LL O! 

MOVIN~ TO CONTINUI TO JNVESTJ;ATE THIS! COMPLAINTS 

WHJ,·H we JUST HEARD 4S THlY RELATl TO THE NUI TRIAL 

....,1' .. ~ -:you• OET!A'4JNATION UNOl!R 190 ••• 

I WILL B! ASKINe YOU THIN TO RELY ON 

,oaTIONS o, THI IN,OlMATION YOU HAVE lECllV!D IH 

CONNECTION VITH THI MARSDEN HEARING. THAT DOISN'T NE!O 

TH! COUlTI WHY oo·vou THINK IT'S NIC!SSARY TO 

GO THROUGH AN f!• ANO CAT SCAN? 
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~OST ~ECENT -- WE dA NT A DOCTOR, ~E ~ANT TO CONSULT 

WITH A DOCTOR 3ASEl 0~ THE M~W (~FORMATION ~E JUSJ 

,tCIIVEO, IN ORDER TO ~~TERMI NE l~ THAT OOCTOa dELIEVES 

THAT TlilS INFORMATION WILL -- ~EQUIRES A FUitTHER 

T!STJN, 0~ ~HETHER FURTHER TESTIN~ WOULD SE 

NON PR OOUC TI VE. · 

THI$ IS INFORMATION THAT WE OIO~'T HAVE 

PR!VIOUSLY AND THE DOCTORS ~HO W!A! APPOINTED LAST•­

WITHIN 'THE LAST MONTH 0~ n,o, Wf'R! NOT ASKIN& - V!RI 

HOT GIVEM -THAT lf~l'ORHATION lSICAUS! W! OION'T HAY!. IT, 
,, ,1 

ANO ~ER! UOT ASIC!D TO AOOIU!SS THAT, AND SO I WANT TO -

TH! COUtT, TH! REASON I ,.OUGHT ,r.u, II TKAT 

IT ~AY 8! SOMETHING THAT YOU 00 MOT WANT TO l!V!AL TO 

T~£ ~ROSECUTOR, THAT YOU'R! OOING IT, IN YOUR !F,ORTS 

TO PROOUCf A MOTION l'OR N!V TRIAL. 

Ma. 8AllN!TT1· WILL, I DON'T Iii.ANT HIM TO ICt,tOW 

VNAT Wl!'•I 00ltd IICAUSI! HI NAY' TAKE STEPS TO THWART 

THAT. HI'S Sll!N TRYINQ TO ,.IJUOIC! MY CASI ,oa THREE 

YUH' • . 

• ne.::avu•T• Av,uL. ISN'T· IT. 

,i1.··· 1ARNl!TT1 IT'S T!IIRIILI - AND I JUST OON'T 

ISILll!YI HI'S l!NTITLID TO i<NOW THAT. I THINK THAT' THE 

cou•T IS l!NTITLl!O TO KNOV THAT WI HAVI THIS IN,ORMATION 

THAT _WI JUST RECIIVIO THIS MO•NINI, ANO I WANT TO 
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IN CAM-40 

("3 2 8 Si 
,llLL ::lE ~JL::: TO ~O!'IFlaM ,Ht. '.$ 1.:!;LS :~•s COM?LAPITS. A:!') 

IF SO, ~HETHER THOS~ T!STS ~ILL LEA~ US ANYPLACE ELS E. 

I OON 1 T KNOW ':#HET!i~~ TtiAT 

IS GOING TO Sf ON THAT. 

~HAT THE _ MEOlCAL OPINION 

THE COURT• YOU K~ow, WE'VE CO~TINUED TMIS CAS~ 

A COUPLE OF JAYS F~OM TH? DATE OF THE JU~Y FINDING THAT 

rlE SHOULD JIE, ANO IT MAY SE THAT ~E SHOULD, SOMETIME 

IN THE PUTURE, ACTUALLY l~IN~ THI~ THIN' .ro FRUITION -­

HR. 3 ARNETTt • . YOUR HONOR, I 

THE COURTa -- CAN YOU SEE A FUTURE POSSIBILITY 

OF fVER FINALIZING TH! CAS!, MR. BARNETT? 
f 

~R. 3AR~ETT~ YES, _YOUR HONOR. MY F!E~tNt lJ 

THAT 11 '4 OBLIGATED TO fXPI.ORE WHATfV!R OEP!NS!S 0A 

~HATEVER IN~ORHATION 1$ PROVlO!O TO HE. 

I JUST THIS HORNING RfAO IN THf PAP!R 

A30UT A CLAIM OP IN£FP!CTIV! ASSISTANCE OP COUNSEL 

~HICH WAS SUSTAINED. 

ANO I ,1EL THAT HR. BIEL!A IS ENTITLED TO 

HAVE US EXHAUST EV!~Y AV!NUI IN OROEa TO SAV! HIS LIFE. 

, THIS IS IN,ORMATION WI OIDN'T HAVI. WHEN 

d NM l~TION W! HAY! RUN IT DOWN. VI HAVI HAO 

!Xf'IITf 4'POINTlO. ANO I CAN'T U4A;INI ANY OTHl!l 

IN,ORPIATION COMINI TO us THAT HASN'T l!EN, oa WON'T . 

HAY! 8E!N EXAMINED, WHEN N!XT WE COMI BACl. ANO I 

OOH 1 T THIJC IT'S ;OJN~ TO TAKI VlltY LONG. 

THI couat, HOV 1.0..- DO YOU THINK? 

H. ARM!LLA MARTIN, c.s.a., o,,1c1A~ COUltT REPORTER 
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.'·1R. Ml!)OL ETONs IT'S T l1E :iOLIOAY5, 

IN CAM- 41 . 

(J 2 e -s , 
\/!JUL i) T '.-i.l ,li( 

THRfE WEEKS I CAN GET SOME aOO Y OYER TH~ -- ~XCUSE ~~. 

(DISC USSION OFF THE ~fCORO J ETWEEH DEF~ NS~ 

COUNSEL.) 

Tf$T &UT l 1 M IMF O~~EO THAT IT NAY TAKE TH~E E WEEKS TO 

SCHEDULE A TEST AFTER THfY J~TERMINE IT. I'D AS~ F O~ 

FOUR W~f~S, dUT I WILL AOVISE THE COURT I~ T~O ~IT EKS IF 

HIE COU~T -

THE COURTS DON'T WJRRY ABOUT THAT. 

MR. BARNETT• l'D ,\Sl( FOR trOUR Wt'::EKS. 
r 

THE COU~T t THER·£ 1 S NOTHI N- fLSE WI! N!EO TO DO 

. It~ CAMfi{A --

MR. BA~NETTa NO. 

THE COURTS - IS THAT coaAECT? LET'S HAVE TH~ 

PUBLIC AND PROSECUTOR I~ A,AIN. 

(IN CAHERA PROCf!DlN~S CONCLUDED.) 

COUltTROON •) 

6-ER-1417 

Pet. App. EE - 381



Case: 20-99014, 03/14/2022, ID: 12393763, DktEntry: 16-7, Page 174 of 203 

STATE OF CALIFORNIA 

COUNTY· OF ORANGE 
ss. 

(174 of 203) 

I, M. ARMELLA MARTIN, OFFICIAL COURT REPORTER, CSR 
• ' 

12115, DO HEREBY CERTIFY THAT THE WITHIN AND FOREGOING 

·TRANSCRIPT OF IN CAMERA PROCEEDINGS; PAGES IN CAM-2 THRU 

IN CAM-6, IN CAM-11 THRU IN CAM-24, ANO IN CAM-32 THRU IN CAM-41 . 

ARE FU~L, TRUE ANO CORRECT TRANSCRIPTS OF MY SHORTHAND NOTES 

THEREOF, AND A FULL, TRUE ANO CORRECT STATEMENT OF THE IN CAMERA 

PROCEEDINGS HAO IN SAID CAUSE. 

DATED1 DECEMBER 16, 1988. 

-7/t,Clatu~ 
M. ARMELLA MARTIN, CSR t2115 . 
OFFICIAL COURT REPORTER 

6-ER-1418 
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