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Opinion of the Court 24-11458

Appeal from the United States District Court 
for the Southern District of Florida 
D.C. Docket No. 9:22-cv-80298-JEM

Before Newsom, Luck, and Kidd, Circuit Judges.

Per Curiam:

Derrick James appeals the district court’s dismissal of his 
third amended complaint and the striking of his fourth amended 
complaint. After careful consideration, we affirm.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The events underlying this appeal occurred while Derrick 
James was a prisoner at South Bay Correctional Facility. South Bay 
is a state facility operated by The GEO Group, Inc.

James was stabbed by other inmates at South Bay on two 
occasions. First, a member of a prison gang stabbed him five times 
in the back of the head with a shank. Prison officials tookjames to 
the medical department and then to the hospital for treatment. Af­
ter he recovered, prison officials placed him in confinement be­
cause of an unrelated disciplinary violation. While in confinement, 
James learned that a gang leader promised the man who stabbed 
him $200 and four packs of cigarettes. James requested a transfer 
to a different facility and also filed several formal and informal com­
plaints with prison officials expressing fear for his safety at South 
Bay. Instead of transferring him, though, James was released into 
the general population. About a month later, a different gang-
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affiliated inmate stabbed James. Medical staff treated him, and he 
was again released into the general population.

James, initially pro se, sued GEO Group and prison officials 
under 42 U.S.C. section 1983. James alleged that the attacks were 
the result of deliberate indifference and inadequate supervision by 
GEO Group and its employees, in violation of the Eighth Amend­
ment.

After an initial screening, the district court allowed the com­
plaint to proceed. That’s when James filed his first amended com­
plaint as a matter of right under Federal Rule of Civil Procedure 
15(a)(1).

Now represented, and with leave of court under rule 
15(a)(2), James filed a second amended complaint. The defendants, 
in response, moved to dismiss, arguing that it was a shotgun plead­
ing. The district court agreed, explaining that the second amended 
complaint presented the facts in a lengthy unstructured narrative, 
used vague and conclusory language, lumped together allegations 
against multiple defendants without delineating which acts pertain 
to which defendants, and failed to separate each cause of action 
into different counts. The district court dismissed the second 
amended complaint without prejudice and gave James another op­
portunity to amend.

Taking the opportunity, James (still represented by counsel) 
filed his third amended complaint. The defendants again moved to 
dismiss, arguing that the third amended complaint was still a shot­
gun pleading.
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At this point, James grew dissatisfied with his counsel. He 
moved “[t]o [dismiss [c]ounsel [a]nd [p]roceed [p]ro se,” request­
ing that he “be allowed to dismiss his counsel [and] then immedi­
ately file a ‘[p]ro [s]e’ [f]ourth [a]mended [c]omplaint due to the 
possibility of [the third amended complaint] being dismissed ... 
‘with prejudice/ thus closing the door for good on [his] claims[.]” 
Not waiting for permission, James filed his fourth amended com­
plaint prose. Separately, James’s counsel moved to withdraw from 
the case. The district court permitted counsel to withdraw and al­
lowed James to proceed pro se.

The defendants then moved to strike the fourth amended 
complaint, arguing that James failed to seek leave of court or to 
confer with opposing counsel before filing. James responded that 
the district court already permitted him to file the fourth amended 
complaint when it granted his motion and that he was not able to 
confer with opposing counsel because he was represented by coun­
sel at the time he filed his motion. He also argued that if the district 
court concluded that he had not properly requested leave to file a 
fourth amended complaint, the district court should accept his 
third amended complaint as the operative pleading.

The district court granted the defendants’ motion to dismiss 
.. the third amended complaint and the motion to strike the fourth 

amended complaint. The third amended complaint, the district 
court ruled, was due to be dismissed with prejudice because it was 
still a shotgun pleading and James had already been given an op­
portunity to fix the problems. Although the third amended
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complaint separated its claims for relief into separate counts, it 
largely failed to cure the deficiencies the district court previously 
identified. In any event, the district court explained, the third 
amended complaint failed to state a claim. As to the fourth 
amended complaint, James filed it without leave of court and with­
out conferring with opposing counsel, in violation of Federal Rules 
of Civil Procedure 15(a)(2) and the Southern District of Florida Lo-' 
cal Rule 7.1.

STANDARD OF REVIEW

We review a district court’s dismissal of a shotgun complaint 
for abuse of discretion, Barmapov v. Amuial, 986 F.3d 1321, 1324 
(11th Cir. 2021), and we review de novo the dismissal for failure to 
state a claim, Henley v. Payne, 945 F.3d 1320, 1326 (11th Cir. 2019). 
We review “[a] district court’s decision to grant or deny leave to 
amend . . . for abuse of discretion.” Forbus v. Sears Roebuck & Co., 
30 F.3d 1402, 1404 (11th Cir. 1994). We also give great deference 
to a district court’s interpretation of its local rules and review a dis­
trict court’s application of local rules for abuse of discretion. See 
Reese v. Herbert, 527 F.3d 1253, 1267 n.22 (11th Cir. 2008). We lib­
erally construe pro se pleadings. Mederos v. United States, 218 F.3d 
1252, 1254 (11th Cir. 2000).

DISCUSSION

Third Amended Complaint

James appeals the dismissal of his third amended complaint. 
But he doesn’t argue that the district court abused its discretion by 
dismissing his complaint as a shotgun pleading or that it erred in
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dismissing for failing to state a claim. Instead, James maintains that 
“he is not able to nor can argue . .. [whether] the [third amended 
complaint] was another shotgun pleading or not” and therefore 
“requests] that [t]his [h]onorable [c]ourt determine such.”

By failing to argue, James has abandoned any issue with the 
dismissal of his third amended complaint. “[T]he law is by now 
well settled in this Circuit that a legal claim or argument that has 
not been briefed before the court is deemed abandoned and its mer­
its will not be addressed.” Access Now, Inc. v. Sw. Airlines Co., 385 
F.3d 1324, 1330 (11th Cir. 2004). ‘‘[A]n appellant’s brief must in­
clude an argument containing ‘appellant’s contentions and the rea­
sons for them, with citations to the authorities and parts of the rec­
ord on which the appellant relies.’” Singh v. U.S. Atty. Gen., 561 
F.3d 1275, 1278 (11th Cir. 2009) (quoting Fed. R. App. P. 
28(a)(9)(A)). “Thus, an appellant’s simply stating that an issue ex­
ists, without further argument or discussion, constitutes abandon­
ment of that issue and precludes our considering the issue on ap­
peal.” Id. (citingRowe v. Schreiber, 139 F.3d 1381,1382 n.l (11th Cir. 
1998)); see also Sapuppov. Allstate Floridian Ins. Co., 739 F.3d 678, 681 
(11th Cir. 2014) (“We have long held that an appellant abandons a 
claim when he either makes only passing references to it or raises 
it in a perfunctory manner without supporting arguments and au­
thority.”).

Put simply, we cannot evaluate arguments that James does 
not make. And, although we construe pro se appellate briefs liber­
ally, “[t]o ‘liberally construe’ doesn’t mean to make up.” Nalco Co.
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LLC v. Bonday, 142 F.4th 1336, 1341 (11th Cir. 2025). “The 'leni­
ency’ provided to pro se litigants ‘does not give a court license to 
serve as de facto counsel for a party, or to rewrite an otherwise 
deficient pleading.”’ Id. (quoting Campbell v. Air Jamaica Ltd., 760 
F.3d 1165, 1168-69 (11th Cir. 2014)). Thus, “[w]hile we read briefs 
filed by pro se litigants liberally, issues not briefed on appeal by a 
pro se litigant are deemed abandoned.” Timson v. Sampson, 518 
F.3d 870, 874 (11th Cir. 2008) (citations omitted).

Fourth Amended Complaint

In contrast, James does brief his argument that the district 
court abused its discretion in striking his fourth amended com­
plaint. But, for two reasons, we disagree.

First, James never sought leave to file his fourth amended 
complaint as required by rule 15(a)(2). Rule 15(a) provides that a 
party “may amend its pleading once as a matter of course” so long 
as no responsive pleading has been filed. Fed. R. Civ. P. 15(a)(1). 
Otherwise, a party “may amend its pleading only with the oppos­
ing party’s written consent or the court’s leave” which “shall be 
freely given when justice so requires.” Fed. R. Civ. P. 15(a)(2). “A 
district court is not required to grant a plaintiff leave to amend his 
complaint sua sponte when the plaintiff, who is represented by 
counsel, never filed a motion to amend nor requested leave to 
amend before the district court.” Wagner v. Daewoo Heavy Indus. 
Am. Corp., 314 F.3d 541, 542 (11th Cir. 2002).

Here, James moved to dismiss counsel and proceed pro se 
and then immediately filed the fourth amended complaint. James’s
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counsel also filed her own motion to withdraw. The district court 
granted these two motions, permitting James’s counsel to with­
draw and James to proceed pro se, but it did not grant him leave to 
file—or even mention—the fourth amended complaint. Thus, 
contrary to James’s contention that the district court “reversed” it­
self by striking the fourth amended complaint, the district court 
never gave him leave to amend.

James alluded to amending his complaint in his motion to 
proceed pro se. But “[fjiling a motion is the proper method to re­
quest leave to amend a complaint.” Long v. Satz, 181 F.3d 1275, 
1278 (11th Cir. 1999). Where a litigant embeds a request for leave 
to amend in another filing without filing a separate motion, that 
request is not properly before the district court. See, e.g., Advance 
Tr. & Life Escrow Servs., LTA v. Protective Life Ins. Co., 93 F.4th 1315, 
1336 .(11th Cir. 2024). Because James did not have leave to file his 
fourth amended complaint, the district court did not abuse its dis­
cretion in striking it.

There’s another reason the district court did not abuse its 
discretion. Contrary to the local rules, James did not confer with 
opposing counsel before filing the fourth amended complaint. Dis­
trict courts have the discretion to adopt local rules with the force 
of law. See Hollingsworth v. Perry, 558 U.S. 183, 191 (2010). Local 
Rule 7.1(a)(2) provides that movants (including pro se parties) must 
confer with opposing counsel before filing any motion in a civil 
case, with certain limited exceptions not applicable here. See S.D. 
Fla. Loc. R. 7.1(a)(2) (2024) (“Prior to filing any motion in a civil
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case ... counsel for the movant shall confer .. . with all parties or 
non-parties who may be affected by the relief sought in the mo­
tion .. . .”); see also S.D. Fla. Loc. R. 1.1 (“[T]he word ‘counsel’ shall 
be construed to apply to a party if that party is proceeding pro se.”). 
Failure to follow this rule “may be cause for the Court to grant or 
deny the motion and impose on counsel an appropriate sanction.” 
S.D. Fla. Loc. R. 7.1(a)(2) (2024). James does not dispute that he 
failed to follow the local rule.

Instead, James argues that he should be excused from com­
pliance either because it was his lawyer’s responsibility to confer, 
or because pro se pleadings should be held to less stringent stand­
ards than formal pleadings drafted by lawyers. But James can’t 
have it both ways. Litigants have to follow procedural rules re­
gardless of whether they are represented by counsel or proceeding 
pro se. Represented parties are accountable for their attorney’s acts 
and omissions. See Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. 
P’ship, 507 U.S. 380, 381 (1993) (citing Link v. Wabash R.R. Co., 370 
U.S. 626, 634 (1962)). And “although we are to give liberal con­
struction to the pleadings of pro se litigants, ‘we nevertheless have 
required them to conform to procedural rules.’” Albra v. Advan, 
Inc., 490 F.3d 826, 829 (11th Cir. 2007) (quoting Loren v. Sasser, 309 
F.3d 1296, 1304 (11th Cir. 2002)); see also McNeil v. United States, 508 
U.S. 106, 113 (1993) (‘‘[W]e have never suggested that procedural 
rules in ordinary civil litigation should be interpreted so as to ex­
cuse mistakes by those who proceed without counsel.”). The dis­
trict court therefore did not abuse its discretion when it struck 
James’s proposed fourth amended complaint.
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AFFIRMED.
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Appeal from the United States District Court 
for the Southern District of Florida
D.C. Docket No. 9:22-cv-80298-JEM

JUDGMENT

It is hereby ordered, adjudged, and decreed that the opinion issued 
on this date in this appeal is entered as the judgment of this Court.

Entered: January 2, 2026

For the Court: David J. Smith, Clerk of Court

ISSUED AS MANDATE: FEBRUARY 3,2026
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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION

Case Number: 22-80298-CIV-MARTINEZ

DERRICK G. JAMES,

Plaintiff,

v.

THE GEO GROUP, INC., et al.,

Defendants.
___________________________________ /

ORDER DENYING MOTION FOR RECONSIDERATION

THIS CAUSE comes before this Court on pro se Plaintiff Derrick G. James’ Motion for 

Relief from Judgment under Federal Rule of Civil Procedure 59(e),1 (ECF No. 68), (“Motion”). 

Plaintiff seeks relief from this Court’s August 17, 2023 Omnibus Order Dismissing the Third 

Amended Complaint with Prejudice and Striking the Fourth Amended Complaint. (ECF No. 67.) 

This Court has reviewed the Motion, pertinent portions of the record, and is otherwise fully advised 

of the premises. Accordingly, after careful consideration, the Motion is DENIED.

Rule 59(e) affords the Court discretion to reconsider an order which it has entered. See 

Mincey v. Head, 206 F.3d 1106, 1137 (11th Cir. 2000). While Rule 59(e) does not set forth any 

specific criteria, courts have delineated three major grounds justifying reconsideration: (1) an 

intervening change in controlling law; (2) the availability of new evidence; and (3) the need to

1 Although Plaintiff styled his Motion as a Rule 60(b) motion, it is properly construed as a 
Rule 59(e) motion because, under the prison mailbox rule, it was filed within 28 days of the entry 
of judgment. See Fed. R. Civ. P. 59(e) (“A motion to alter or amend a judgment must be filed no 
later than 28 days after the entry of the judgment”); see also United States v. Jordan, 915 F.2d 
622, 624-25 (11th Cir. 1990) (Federal courts must “look behind the label” of an inmate’s pro se 
motion and determine whether it is cognizable under a different legal framework).
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correct clear error or prevent manifest injustice. See Bd. ofTrs. of Bay Med. Ctr. v. Humana Mil. 

Healthcare Servs., Inc., 447 F.3d 1370, 1377 (11th Cir. 2006) (citation omitted). A Rule 59(e) 

motion cannot be used “to relitigate old matters, raise argument or present evidence that could 

have been raised prior to the entry of judgment.” Michael Linet, Inc. v. Vill. of Wellington, Fla., 

408 F.3d 757, 763 (11th Cir. 2005). Rather, it “must demonstrate why the court should reconsider 

its prior decision and set forth facts or law of a strongly convincing nature to induce the court to 

reverse its prior decision.” Id. (quotations omitted).

On August 17,2023, this Court dismissed Plaintiffs Third Amended Complaint (“TAC”) 

with prejudice as a shotgun pleading and for failure to state a claim. (ECF No. 67.) Prior to that 

dismissal, Plaintiff discharged his counsel and filed a pro se Fourth Amended Complaint (“FAC”) 

without conferring with Defendants or seeking leave of court. (ECF Nos. 58, 59, 61.) This Court 

therefore granted Defendants’ Motion to Strike the FAC. (ECF No. 67 at 6.)

Here, Plaintiff identifies no error in the Court’s decision. He does not argue that the TAC 

was not a shotgun pleading or that it stated a claim for relief—indeed, he appears to concede that 

it did suffer from these deficiencies. (ECF No. 68 at 6.) Nor does Plaintiff contend that he sought 

leave of Court or conferred with Defendants prior to filing the FAC. Plaintiff is merely dissatisfied 

that his attorney filed yet another shotgun pleading and that this Court did not accept his pro se 

FAC without conferral or a motion for leave to amend. (Id. at 6-7.) Plaintiff claims he informed 

his attorney that he was filing a pro se FAC, and that it was his attorney’s responsibility to confer 

with Defendants regarding the FAC. (Id.) In other words, Plaintiff wanted to both proceed pro se 

and rely on his attorney to represent him.

In any event, even if Plaintiff had conferred with Defendants and sought leave of court, 

this Court was under no obligation to give Plaintiff a fifth opportunity to file an adequate

-2-



Case 9:22-cv-80298-JEM Document 70 Entered on FLSD Docket 04/18/2024 Page 3 of 3

complaint. As this Court explained, leave to amend should be freely given, but a party has no 

absolute right to file four amended complaints after being given three opportunities. See Fed. R. 

Civ. P. 15(a); Foman v. Davis, 371 U.S. 178, 182 (1962) (A court need not grant leave to amend 

after “repeated failure to cure deficiencies by amendments previously allowed”). Plaintiffs 

argument that this Court should give him another chance because it was his attorney’s errors that 

led to dismissal is unavailing. See Maples v. Thomas, 565 U.S. 266, 280-81 (2012) (quoting 

Coleman v. Thompson, 501 U.S. 722, 753-54 (1991)) (“[T]he attorney is the prisoner’s agent, and 

under ‘well-settled principles of agency law,’ the principal bears the risk of negligent conduct on 

the part of his agent”); Irwin v. Dep't of Veterans Affs., 498 U.S. 89, 92 (1990) (quoting Link v. 

Wabash R. Co., 370 U.S. 626, 634 (1962)) (“Under our system of representative litigation, ‘each 

party is deemed bound by the acts of his lawyer-agent and is considered to have notice of all facts, 

notice of which can be charged upon the attorney.’”) For these reasons, Plaintiff has identified no 

grounds justifying reconsideration of this Court’s order.

Accordingly, it is ORDERED AND ADJUDGED that the Motion, (ECF No. 68), is 

DENIED.

DONE AND ORDERED in Cambers at Miami, Florida, this /? daY of April, 2024.

UNITED STATES DISTRICT JUDGE

Copies provided to:
Derrick G. James, pro se 
All Counsel of Record
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