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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA, 
 
                     Plaintiff - Appellee, 
 
   v. 
 
MICHAEL BURCIAGA, 
 
                     Defendant - Appellant. 

 No. 23-2663 
D.C. No. 
3:20-cr-00060-MMD-CLB-1 
District of Nevada,  
Reno 

ORDER 

 
Before: CALLAHAN, BADE, and KOH, Circuit Judges. 
 

The panel has voted to deny appellant’s petition for rehearing and petition 

for rehearing en banc.  The full court has been advised of the petition for rehearing 

en banc, and no judge has requested a vote on whether to rehear the matter en 

banc.  Fed. R. App. P. 40.  

The petitions for rehearing and rehearing en banc (Dkt. No. 57) are 

DENIED.  

FILED 
 

MAR 3 2026 
 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

 Case: 23-2663, 03/03/2026, DktEntry: 58.1, Page 1 of 1

App. 5a 
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* * *

UNITED STATES OF AMERICA,

Plaintiff,
v.

MICHAEL JOSHUA BURCIAGA,

Defendant.

Case No. 3:20-cr-00060-MMD-CLB

JURY INSTRUCTIONS

Members of the jury, now that you have heard all the evidence, it is my duty to 

instruct you on the law that applies to this case. A copy of these instructions will be 

available in the jury room for you to consult. 

It is your duty to weigh and to evaluate all the evidence received in the case and, 

in that process, to decide the facts. It is also your duty to apply the law as I give it to you 

to the facts as you find them, whether you agree with the law or not. You must decide the 

case solely on the evidence and the law. Do not allow personal likes or dislikes, sympathy, 

fear, public opinion, prejudices, or biases, including unconscious bias, to influence you.

Unconscious biases are stereotypes, attitudes, or preferences that people may 

consciously reject but may be expressed without conscious awareness, control, or 

intention. Like conscious bias, unconscious bias also can affect how we evaluate 

information and make decisions.

You also should not be influenced by any person’s race, color, religion, national 

ancestry, or gender, sexual orientation, profession, occupation, celebrity, economic 

circumstances, or position in life or in the community. You will recall that you took an oath 

promising to do so at the beginning of the case. 

You must follow all these instructions and not single out some and ignore others; 

they are all important. Please do not read into these instructions or into anything I may 

have said or done any suggestion as to what verdict you should return—that is a matter 

entirely up to you.
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Mr. Burciaga is charged in Count One of the indictment with murder in the first 

degree in violation of Section 1111 of Title 18 of the United States Code. For Mr. Burciaga 

to be found guilty of that charge, the government must prove each of the following 

elements beyond a reasonable doubt:

First, Mr. Burciaga unlawfully killed A.D.;

Second, Mr. Burciaga killed A.D. with malice aforethought; 

Third, the killing was premeditated;

Fourth, the killing occurred within the exterior boundaries of the Pyramid Lake 

Indian Reservation of Nevada, which I instruct you is in Indian Country of the United 

States;

Fifth, A.D. was an Indian; and

Sixth, Mr. Burciaga did not act in reasonable self-defense. 

To kill with malice aforethought means to kill either deliberately and intentionally or 

recklessly with extreme disregard for human life.

Premeditation means with planning or deliberation. The amount of time needed for 

premeditation of a killing depends on the person and the circumstances. It must be long 

enough, after forming the intent to kill, for a killer to have been fully conscious of the intent 

and to have considered the killing.

As to the fourth element, whether the crime alleged occurred at a particular location 

is a question of fact for you, the jury, to decide. Whether the location is within the special 

maritime and territorial jurisdiction of the United States or a federal prison is a question of 

law for me to decide. The parties have stipulated in the government’s Exhibit 2 that the 

crime alleged occurred at 563 Tule Street; Nixon, Nevada, within the exterior boundaries 

of the Pyramid Lake Reservation, designated as within Indian Country of the United 

States.
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Second degree murder is a lesser included offense of Count One. Second degree 

murder is the killing of another person without premeditation. In order for Mr. Burciaga to 

be found guilty of second degree murder, the government must prove each of the 

following elements beyond a reasonable doubt:

First, Mr. Burciaga unlawfully killed A.D.;

Second, Mr. Burciaga killed A.D. with malice aforethought; 

Third, the killing occurred within the exterior boundaries of the Pyramid Lake Indian 

Reservation of Nevada, which I instruct you is in Indian Country of the United States;

Fourth A.D. was an Indian; and

Fifth, Mr. Burciaga did not act in reasonable self-defense.

To kill with malice aforethought means to kill either deliberately and intentionally or

recklessly with extreme disregard for human life.

As to the third element, whether the crime alleged occurred at a particular location 

is a question of fact for you, the jury, to decide. Whether the location is within the special 

maritime and territorial jurisdiction of the United States or a federal prison is a question of 

law for me to decide. The parties have stipulated in the government’s Exhibit 2 that the 

crime alleged occurred at 563 Tule Street; Nixon, Nevada, within the exterior boundaries 

of the Pyramid Lake Reservation, designated as within Indian Country of the United 

States.
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Voluntary manslaughter is also a lesser included offense of Count One.

In order for Mr. Burciaga to be found guilty of voluntary manslaughter, the 

government must prove each of the following elements beyond a reasonable doubt:

First, Mr. Burciaga unlawfully killed A.D.;

Second, while in a sudden quarrel or heat of passion, caused by adequate 

provocation: a) Mr. Burciaga intentionally killed A.D.; or b) Mr. Burciaga killed A.D.

recklessly with extreme disregard for human life;

Third, the killing occurred within the exterior boundaries of the Pyramid Lake Indian 

Reservation of Nevada, which I instruct you is in Indian Country of the United States;

Fourth, A.D. was an Indian; and

Fifth, Mr. Burciaga did not act in reasonable self-defense.

Heat of passion may be provoked by fear, rage, anger, or terror. Provocation, in 

order to be adequate, must be such as might arouse a reasonable and ordinary person 

to kill someone.

As to the third element, whether the crime alleged occurred at a particular location 

is a question of fact for you, the jury, to decide. Whether the location is within the special 

maritime and territorial jurisdiction of the United States or a federal prison is a question of 

law for me to decide. The parties have stipulated in the government’s Exhibit 2 that the 

crime alleged occurred at 563 Tule Street; Nixon, Nevada, within the exterior boundaries 

of the Pyramid Lake Reservation, designated as within Indian Country of the United 

States.
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Involuntary manslaughter is also a lesser included offense of Count One. 

Involuntary manslaughter is the unlawful killing of a human being without malice 

aforethought and without an intent to kill. In order for Mr. Burciaga to be found guilty of 

involuntary manslaughter, the government must prove each of the following elements 

beyond a reasonable doubt:

First, Mr. Burciaga committed an act that might produce death;

Second, Mr. Burciaga acted with gross negligence, defined as wanton or reckless

disregard for human life;

Third, Mr. Burciaga’s act was the proximate cause of the death of A.D. (A

proximate cause is one that played a substantial part in bringing about the death, so that 

the death was the direct result or a reasonably probable consequence of Mr. Burciaga’s 

act.);

Fourth, the killing was unlawful;

Fifth, Mr. Burciaga either knew that such conduct was a threat to the lives of others 

or knew of circumstances that would reasonably cause the defendant to foresee that such 

conduct might be a threat to the lives of others;

Sixth, the killing occurred within the exterior boundaries of the Pyramid Lake Indian 

Reservation of Nevada, which I instruct you is in Indian Country of the United States;

Seventh, A.D. was an Indian; and 

Eighth, Mr. Burciaga did not act in reasonable self-defense. 

A killing is unlawful within the meaning of this instruction if it was not justifiable or 

excusable.

As to the sixth element, whether the crime alleged occurred at a particular location 

is a question of fact for you, the jury, to decide. Whether the location is within the special 

maritime and territorial jurisdiction of the United States or a federal prison is a question of 

law for me to decide. The parties have stipulated in the government’s Exhibit 2 that the 

crime alleged occurred at 563 Tule Street; Nixon, Nevada, within the exterior boundaries
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of the Pyramid Lake Reservation, designated as within Indian Country of the United 

States.
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As to Count One and its lesser included offenses, the defendant has offered 

evidence of having acted in self-defense. Use of force is justified when a person 

reasonably believes that it is necessary for the defense of oneself or another against the 

immediate use of unlawful force. However, a person must use no more force than appears 

reasonably necessary under the circumstances.

Force likely to cause death or great bodily harm is justified in self-defense only if a 

person reasonably believes that such force is necessary to prevent death or great bodily 

harm.

The government must prove beyond a reasonable doubt, with all of you agreeing, 

that the defendant did not act in reasonable self-defense.
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Evidence has also been admitted that the defendant may have been intoxicated at 

the time that the crimes charged were committed. Intoxication can result from being under 

the influence of alcohol or drugs or both.

You may consider evidence of the defendant’s intoxication in deciding whether the 

government has proved beyond a reasonable doubt that the defendant acted with the 

intent required to commit first degree murder as charged in Count One.
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The defendant is charged in Count Two of the superseding indictment with 

Protection of Unborn Children Within Indian Country, in violation of Sections 1841(a)(1), 

1151, and 1152 of Title 18 of the United States Code. For the defendant to be found guilty 

of that charge, the government must prove each of the following elements beyond a 

reasonable doubt:

First, the defendant committed the crime of murder or manslaughter as alleged in 

Count One;

Second, the defendant did thereby cause the death of a child, who was in utero, 

at the time the conduct took place;

Third, the conduct occurred within the exterior boundaries of the Pyramid Lake 

Indian Reservation of Nevada, which I instruct you is in Indian Country of the United 

States; and

Fourth, A.D. was an Indian.

A child in utero is defined as a member of the species homo sapiens, at any stage 

of development, who is carried in the womb. 

The government need not prove that the defendant knew or should have known 

that the victim of the underlying offense was pregnant, and the government need not 

prove that the defendant intended to cause the death of the unborn child. 

But in order to be found guilty of this charge, the government must prove beyond 

a reasonable doubt that Mr. Burciaga’s criminal conduct caused the death of the child in 

utero.

As to the third element, whether the crime alleged occurred at a particular location 

is a question of fact for you, the jury, to decide. Whether the location is within the special 

maritime and territorial jurisdiction of the United States or a federal prison is a question of 

law for me to decide. The parties have stipulated in the government’s Exhibit 2 that the 

crime alleged occurred at 563 Tule Street; Nixon, Nevada, within the exterior boundaries
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of the Pyramid Lake Reservation, designated as within Indian Country of the United 

States.

Case 3:20-cr-00060-MMD-CLB   Document 219   Filed 06/22/23   Page 24 of 35

App. 15a 



Instruction No. 22

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

For A.D. to be found to be an “Indian,” the government must prove the following, 

beyond a reasonable doubt:

First, A.D. had some quantum of Indian blood, whether or not that blood is 

traceable to a member of a federally recognized tribe; and 

Second, A.D. was a member of, or affiliated with, a federally recognized tribe at 

the time of the offense.

I instruct you that the Pyramid Lake Paiute Tribe of the Pyramid Lake Indian 

Reservation, Nevada, is a federally recognized tribe.

Whether A.D. was a member of, or affiliated with, a federally recognized tribe is 

determined by considering four factors, in declining order or importance, as follows:

1. Enrollment in a federally recognized tribe;

2. Government recognition formally and informally through receipt of 

assistance reserved only to individuals who are members, or are eligible to become 

members, of federally recognized tribes;

3. Enjoyment of the benefits of affiliation with a federally recognized tribe; and 

4. Social recognition as someone affiliated with a federally recognized tribe 

through residence on a reservation and participation in the social life of a federally 

recognized tribe.
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The term “Indian Country” means all lands within the limits of any Indian 

Reservation or Colony.
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