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Before: LEVAL, LYNCH, and SULLIVAN, Circuit Judges.

Defendant Roderick Gunn appeals from an amended judgment of
conviction entered by the United States District Court for the Southern District
of New York (Alvin Hellerstein, ].), after a jury trial before the late Judge
William S. Pauley III, finding him guilty of conspiracy to commit Hobbs Act
robbery (Count One), attempt to commit Hobbs Act robbery (Count Three),
and conspiracy to distribute and to possess with intent to distribute 100
kilograms or more of marijuana (Count Eight). The district court sentenced
Gunn to 180 months’ imprisonment on Count One and to another 180 months

* The Clerk of Court is respectfully directed to amend the official caption in this
case to conform to the caption above.
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on Count Three, to run consecutively, and to 60 months on Count Eight, to run
concurrently. On appeal, Gunn principally contends that the district court
erred in imposing consecutive sentences (which, in the aggregate, exceeded the
Hobbs Act’s 20-year maximum allowable sentence for a single offense) on the
~ two inchoate Hobl_)s Act charges (Counts One and Three), which related to the
same robbery, because Congress did not clearly authorize consecutive
sentences for those crimes. We hold that district courts may impose consecutive
sentences, even exceeding in the aggregate the Act’s maximum punishment,
for attempted Hobbs Act robbery and consplracy to commit Hobbs Act
robbery Finding no error, we AFFIRM.

YUANCHUNG LEE, Federal Defenders of
New York, Inc., New York, NY, for
Defendant-Appellant.
- JANE YUMI CHONG (James Ligtenberg, on
the brief), Assistant United States
Attorneys, for Jay Clayton, United States
Attorney for the Southern District of
‘New York, New York, NY, for Appellee.
LEVAL, Circuit Judge:
Defendant Roderick Gunn appeals from an amended judgment of
conviction entered by the United States District Court for the Southern District
of New York (Alvin Hellerstein, J.), after a jury trial before the late Judge

William S. Pauley III, finding him guilt}yv of conspiracy to commit Hobbs Act

robbery (Count One), attempt to commit Hobbs Act robbery (Count Three),

and conspiracy to distribute and to possess with intent to distribute 100
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- kilograms or more of ﬁlarijuana (Count Eight). The district court sentenced
Gunn to 180 months’ imprisornunent on Count One and to another 180 months
on Count Three, to run consecutively, and to 60 months on Count Eight, to run
concurrently. On appeal, Gunn principally contends that the district court
erred in imposing consecutive sentences (which, in the aggregate, exceeded the

- Hobbs Act’s 20-year maximum allowable sentence for a single offense) on the

two inchoate Hobbs Act charges (Counts One and Three), which related to the

;c,ame robbery, because Congress did not clearly aﬁthoriée consecutive -
sentences for those crimes.

We hold that district courts may impose consecutive sentences, even
exceeding in the aggregate the Act’s maximum punishment, for atteméted
Hobbs Act robbery and conspiracy to commit Hobbs Act robbery. Finding no
.error,. we AFFIRM.

BACKGROUND
‘I Offense Conduct and Indictment

Between 2001 and 2003, Gunn was a member of a crew tha’c‘ committed

armed robberies of narcotics traffickers in order to steal drugs and drug

proceeds. On two occasions relevant to this appeal, the robberies resulted in
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r\nurder. First, Gunn helped plm but was not present at an October 31, 2022,
robbery of a residence in Elmont, New York (the “Elmont Robbery”), during ‘
which Gunn's co-conspiratbr Alton Davis shot and killéd Stephanie Laing.
Second, Gunn was present for and participated in the January 21, 2003, robbery
of a residence on Wickham Avenue in the Bronx, New York (the ”Wickham
Robbery”), during which Davis shot and killed Gary Grey.

| On August 16, 2007, the goverhment filed an eight-count superseding
indictment against Gunn, Davis, and \two _ othfar individuals for their
involvement in the ElmontA ahd Wickham Robberies. Six of the eight counts
charged Gunn. In particular, Count One charged Gunn and his co-defendants
with conspiracy to commit Hobbs Act robberies of drug dealers, in violation of |
18 U.S.C. § 1951. Count Two charged Gunn énd his co-defendants with
.atter_npted Hobbs Act robbery, in violation of 18 U.S.C. §§ 1951 and 2, based on
the Elmonf Robbery. Count Three charged Gunn and his co-defendants with
attempted Hobbs Act robbery, in violation of 18 U.S.C. §§ 1951 and 2, based on
the Wickham Robbery. Count Six charged Gunn and his co-defendants with

using and carrying, and aiding and abetting the use, cérrying, and possession

of, handguns, which were discharged, during and in relation to the Hobbs Act
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robbery conspiracy charged in Count One and the attempted Hobbs Act

robbery charged in Count Three (the Wickham Robbery), in violation of 18
U.S.C. 8§ 924(c)(1)(A)(iii) and 2. Count Seven charged Gunn and his co-
defe_ndants with aiding and-abetting the use of a handgun to shoot and kill an
individﬁal during and in relation to the Hobbs Act robbery conspiracy charged
in Count One and the attémpted Hobbs Act robbery charged in Count Three
(the Wickham Robbery), in violation of 18 U.S;C. §§ 924(j)(1) and 2. Count Eight
charged Gunn with conspiring to distribute and to possess with intent to
di;tribute 1,000 kilograms or more of marijuana, in violation of 21 US.C. §§
841(b)(1)(A) and 846.!

II.  Trial and Sentencing |

On April 19, 2010, Gunn and Davis proceeded to trial before Judge

Pauley. On May 3, 2010, the jury acquitted Gunn on Count Two (attempted

! Gunn was not charged in Counts Four or Five. Count Four charged Davis
with possessing a firearm, which was discharged, during and in relation to the
Hobbs Act robbery conspiracy charged in Count One and the attempted Hobbs
Act robbery charged in Count Two (the Elmont Robbery), in violation of 18
US.C. § 924(c)(1)(A)(iii) and 2. Count Five charged Davis with using a
semiautomatic pistol to shoot and kill an individual during and in relation to.
the Hobbs Act robbery conspiracy charged in Count One and the attempted
Hobbs Act robbery charged in Count Two (the Elmont Robbery) in violation
of 18 U.S.C. §§ 924(j)(1) and 2.
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Hobbs Act robberjr based on the Elmont Robbery), but found him guilty onthe
| remaining counts.? Davis Was convicted on all counts.

On August 23, 2010, ]udge lPauIey sentenced Gunn to life imprisonn;ent

on Count Seven, 20 years on each of Counts One and Three, and 40 years on

Count Eight, all to run concurrently with each other and with an undischarged

term of a sentence imposed in an earlier federal case.3

HI.  Section 2255 Motion and Resentencing

~ On April 28, 2014, Gunn moved to vacate his judgment of conviction

2 On Count Eight, Gunn was convicted on the lesser-included offense of
conspiracy to distribute and possess with intent to distribute 100 kilograms or
‘more of marijuana, see 21 U.S.C. § 841(b)(1)(B)(vii), rather than 1,000 kilograms
or more, see id. § 841(b)(1)(A)(vii). -

3 On June 20, 2003, Gunn was arrested pursuant to a criminal complaint
charging him with being an illegal alien in possession of a firearm. See 03 Cr.
1277. On December 19, 2003, following multiple proffer sessions with the
United States Attorney’s Office during which Gunn disclosed criminal acts in
which he and others were involved, Gunn, in exchange for a cooperation
agreement, pled guilty to a six-count information alleging, among other things,
conspiracy to commit robberies of narcotics dealers and to distribute
marijuana. Thereafter, Gunn admitted to robberies about which he had not
informed the government prior to pleading guilty, including his involvement
in the Elmont and Wickham robberies. He admitted to having been involved
in twelve other' drug-related robberies and burglaries that he had not
previously disclosed. The government rejected Gunn’s offer to cooperate. After
the court denied his motion to withdraw his guilty plea, Gunn was sentenced
to 141 months” imprisonment followed by five years’ supervised release.

6
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under 28 U.S.C. § 2255. In a letter supplementing the motion,'he argued that
his conviction under §§ 924(c) (Count Six) and 924(j) (Count Seven) must be

vacated in light of the Supreme COurt_’s decision in Johnson v. United States, 576

U.S. 591 (2015), because Hobbs Act robbery conspirécy and attempted Hobbs

Act robbery no longer qualified as predicate “crime[s] of violence” under

| § 924(c). On Octobler 19, 2022, after the case was reassigned to Judge
Hellerstein, the government submitted a letter agreeing that Gunn’s conviction
on Counts Six and Seven must be vacated in light of decisions by the Supréme
Court and this court following Johnson, namely, Unfted States v. Davis, 588 U.S.
445 (2019), United States v. Taylor, 596 U.S. 845 (2022), and United States v.
Barrett, 937 E.3d 126 (2d Cir. 2019), and requesting that Gunn be resentenced
on the remaining counts.

In its Supplemental Presentence Report, the Probation Office
recalculated the US Sentencing Guidelines (the “Guidelines”) range assuming
the vacatur of Counts Six and Seven. In particular, the Probation Office
determined that the appropriate offense level was 43, based on the cr_;)ss-
reference for first-degree murder under §§ 2B3.1(c) and 2A1.1. of the Cuidelines, |

and that the appropriate criminal history category was III, based on a state




conviction for a 2003 attempted robbery in Manhattan, and Gunn’s convictions
in the earlier federal case. . The Probation Office acknowledged that the
Guidelines range for the re-calculated offense level and criminal history would
be life imprisonment, but f(aund that the appropriate Guidelines term was 960
monfhs’ (or 80 years’) imprisonment, the total statutorily authorized maximum
sentences for the three counts of conviction.

The government filed a sentencing submission in which it urged the -

‘.,

court to impos¢ the statutory maximum and Guidelines sentence of 80 years,
_comprising 20 years’ imprisonment on Coqnt One, 20 years on Count Three,
and 40 years on Count Eight, to run consecutively. Gunn filed his own
sentencing submission acknowledging that the statutbry maximum and

Guidelines recommendation was 80 years but arguing for a sentence of time

- served.

At the resentencing on May 6, 2024, Judge Hellerstein granted Gunn’s

§ 2255 motion and vacated his conviction on Counts Six and Seven. Judge
Hellerstein then proceeded to a de novo resentencing, during which he adopted
the factual findings and Guidelines calculation in the Supplemental

Presentence Report and imposed a sentence of 360 months’ imprisonment, to
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~ run consecutive to the undischgrged portion of the sentence imposed in Gunn’s
prior federal case. Judge Hellerstein clarified on thé record thaf he was
imposing “180 months on Count One and 180 rﬁonths on Count Three to' run
consecutively, and 60 months on Count Eight to I‘UI"I concurrently.” VApp’x at
153-54. Gunn did not object to the district .court’s adoption of the factual

findings and Guidelines calculation in the Supplemental Presentence Report,

or to the sentence imposed.

Gunn appeals from the May 6, 2024, amended judgment and

resentencing.
DISCUSSION‘

On appeal, Gunn principally contends that the district court erred by
imposing consecutive terms of imprisonment on his Hobbs Act robbery
conspiracy - and attempted - Hobbs Act robbery sentences. Through
suppleméntal pro se briefing, Gunn argueé that the diétrict coﬁrt further erred
by: (1) counting certain prior convictions toward his criminal historyl score;
(2) applying the Guidelines’ first—deg'ree-mgrder cross-reference; (3) declining
td apply a three-level reduction to his offense level under U.3.SG.

§ 2X1.1(b)(1)—(2); (4) failing to consider various “non-frivolous” arguments
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regarding sentencing or to adequately explain its decision to irhpose
consecutive senteﬁces on Counts One and Three; and (5) failing to consider
Amendment 826 to the Guidelines, which excludes aéquitted gonduct from the
-definition of relevant conduct. We address each argument in turn.

I.. Imposition of Consecutive Sentences for Robbery Conspiracy
and Attempted Robbery Under the Hobbs Act |

Gunn argues that the district court erred in imposing consecutive
sentences for two convictions, one for Hobbs Act robbery conspiracy, and
another for attempted Hobbs Act robbery, especially because the consecutive
terms in the aggregate exceeded the Act’s statutory maximum sentence for a
- single offense. “We review a challenge to the substantive reasonableness of a
sentence, including the decis.ion_'as to whether to impose a concurrent or
consecutive sentence, under the deferential abusg—of—discreﬁon standard.”
Unitea States v. Rivera, No. 23-6116-cr, 20’24 WL 4448848, at *2 (Zd. Cir. Oct. 9,
2024) (summary order) (citing United States v. Rodriguez, 715 F.3d 451, 451 (2d
Cir. 2013)). ‘However, an abuse of discretion can be found when a decision is
predicated on an error of law, and where, as here, an appellant argues that
consecutive sentences are not permitted as a matter of law, we réyiew that legal

question de novo. See ProShipLine, Inc. v. Aspen Infrastructitres, Ltd., 585 F.3d 105,

10
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110 (2d Cir. 2009). Because Gunn failed to challenge his sentence in the district

court, we review for plain error. See United St(ztes v. Hendricks, 921 F.3d 320, 326
(2d Cir. 2019); Fed. R. Crim. P. 52(b).4 For an error to be “plain,” it must be
“clear or obvious, rather than subject to reasonable dispute.” United States v.
Prawl, 149 F.4th 176, 188 (2d Cir. 2025) (internal quotation marks omitted). )

- Gunn contends that imposition of consecutive penalties on a defendant
who violates two provisions of the same statute is permissible only where
Congress has clearly authorized it, and there is nothing in the structure or

legislative history of the Hobbs Act, 18 U.S.C. § 1951(a), to indicate that

Congress intended sentences for robbery conspiracy and attempted robbery to

* We reject Gunn’s argument that a “relaxed” form of plain-error review
-applies here. Gunn Br. at 11. As Gunn acknowledges, we have employed a
“relaxed” form of plain-error review only “in those rare cases in which the
defendant lacked sufficient prior notice” of an aspect of his sentence. United
States v. Matta, 777 F.3d 116, 121 (2d Cir. 2015). Here, Gunn had ample notice
of the potential that the district court would impose consecutive sentences for
Counts One and Three: the Supplemental Presentence Report, the
government’s sentencing submission, and even Gunn's own sentencing
submission all contemplated that scenario. Gunn received further notice of,
and an opportunity to object to, the imposition of consecutive sentences on
Counts One and Three at the resentencing hearing before Judge Hellerstein.
Under such circumstances, ordinary plain-error review is appropriate. We
note, however, that even if we were to apply the relaxed plain-error standard,
we would reach the same result.

11
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run consecutively where the offenses “arise from ﬂxe same set of facts.” Gunn
'Br. at 9, 12.> We disagree.

The federalf statute governing the‘ “[i}mposition of concurrent or
consecutive terms” in cases involving multiple counts of conviction expressly'
provides that, generally, “[i]f multiple terms of imprisonment are imposed on -

a defendant at the same time, ... the terms may run concurrently or

consecutively.” 18 U.S.C. §3584(a). ¢ And, as this court has préviously

5 Gunn does not dispute that Hobbs Act robbery conspiracy and attempted
Hobbs Act robbery are separate offenses for purposes of double jeopardy
under Blockburger v. United States. See 284 U.S. 299, 304 (1932) (holding that,
“where the same act or transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to determine whether there are two
offenses or only one, is whether each provision requires proof of a fact which
the other does not”). Rather, he contends that the Blockburger rule is irrelevant
to this appeal because (i) Blockburger applies only when comparing offenses in
separate statutes, not offenses in separate clauses within the same statute; and
(i) courts need reach the question whether offenses are “separate” under
Blockburger only if it is clear that Congress intended multiple penalties, and the
question arises whether the imposition of multiple penalties is constitutionally
permissible. We agree that we need not address the Blockburger test, because
we conclude, based in part on our reading of the text and background of the
Hobbs Act, that Congress clearly intended to allow consecutive sentences for

attempt and conspiracy, and Gunn does not raise a constitutional double -

jeopardy argument. o

¢ The statute further provides that consecutive sentences may not be imposed
“for an attempt and for another offense that was the sole objective of the
attempt.” Id. That exception does not apply here.

12
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recognized, “Congress has not‘prohibited consecutive sentences for attempfs
and conspiracies that have the same object.” Un;'ted States v. Rahman, 189 F.3d
88, 158 n.36 (2d Cir. 1999). It follows that courts may impose consecutive
sentences on a defendant convicted for both HoAbbs‘ Act robbery conspiracy and
attempted Hobbs Act robbery. See, e.g., United Stétes v. Collymore, No. 23-7333,
2024 WL 4707184, at *1 (2d Cir. Nov. 7, 2024) (summary order).

Gunn’s argument to the contrary relies chiefly on Prince v. United States,'
in which the Supreme Court helci that the crimes of entering a bank with intent‘
to commit a robbery and rdbbery are ”mergéd” “when the latter is
consummated,” and that, under such circumstances, consecutive sentences for
the two offenses were not permiésible. 352 U.S. 322, 324, 329 (1957). In reaching

this conclusion, the Court concluded that it was “a fair inference from the

wording in the [Federal Bank Robbery] Act . . . that the unlawful entry

provision was inserted to cover the situation where a person entérs a bank for
.thé purpose of committing a crime, but is frustrated for some reason berfbre
completing the crime.” Id. at 328. Absent any legislative history to the contrary, -
the Court concluded that “when Congress made either robbery or an entry for

that purpose a crime [with a maximum allowable punishment of 20 years], it -
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intended that the maximum punishment for robbery should remain at 20 years, |
but thaf, even if the culprit should fall short of accomplishing his purpose, he
couid be imprisoned for 20 years for entering with the felonious intent.” id. at
328-29 (footnote omitted). In other wofds, while it was “manifestly the purpose

“of Congress to establish lesser .of‘fe.nses,” there was “no indication that
Congress intended also to pyramid the penalties.” Id. at 327.

Gunn contends that Prince is the controlling authority where, as here,
there is nothing in the text or legislative history .clearly establishing that two
offenses under a statute be punished consecutively. His argument overreads
Prince. In finding that entry with intent to rob and robbery offenses céuld not

be punished cdnsecutively, the Prince Court emphasized the “unique”

character and “limited purpose” of the Federal Bank Robbery Act, noting that

“the question of interpretation is a narrow one, and [the Court’s] decision
- should be correspondingly narrow." Id. at 325. The Court proceede‘d tp analyze
the text and structure _of the Act in light of its “apparent purpose.” Id. at 327~
28. The Court did not suggest, as Gunn argues, that consecutive éentences are

forbidden wherever legislative history is inconclusive.
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We have previously recognized Prince’s “limited scope,” holding that the
Princé rule applies only when the two offenses in question arise under statutory
provisions that Congress intended to structure “in such a way as to criminalize
successive stages of a single undertaking."’ United States v. Weingarten, 713 F.3d
704, 709-10 (2d Cir. 2013) (internal quotation marks omitted). Indeed, vthis court
has extended Prince “only to a limited nurhber of statutes.” Id. at 710. In lln'ited.
States v Gore, for example, we aﬁplied Prince’s merger rule to possession of a .
controlled substance with intent to distribute and distribution of the controlled
substance, “where the distribution itself is the solé evidence of pb'ssession, or

where possession is shown to exist only at the moment of distribution.” 154

F.3d 34, 45-47 (2d Cir. 1998) (internal quotation marks omitted). And in United

States v. Valot, we held that Prince applied to possession of a controlled '
substance on board an aircraft and illegal impbrtation, where the controlled
substance was carried on the aifcraft only on the flight that effectuated the
importation. 481 F.2d 22, 27 (2d Cir. 1973). In these cases, we concluded that
Congress, by cfiminalizing possession of a controlled substahce, intended to
cover sqenarios where a person takes a step toward engaging in the principal

conduct prdhibited by the statute, but is unable to complete the principal
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offense conduct. See Gore, 154 F.3d at 46 (concluding that’Congreés criminalized -
possession with intent to distribute to cover “cases involving an
unconsummated distribution of a controlléd substance”); Valot, 481 F._2d at 27
(éoncluding thgt Congress criminalized pzjssession of a controlled substance on
board an aircraft to “cover cases involving the unconsummated importation of
a controlled substance”).

-As a corollary, we have held that the Prince rule does not extend to cases
“where _the two offenses are distinct crimes and cannot be characterized as a |
preliminary step and a consummated act.” Weingarten, 713 F.3d at 710. In
Weingarten, for example, we found that Prince did not apply, and that
consecutive sentences were therefore appropriate, where the defendant .had
been convicted of transportation of a minor with intent to engage in criminal
sexual activity, in violation of 18 U.S.C. § 2423(a), and of travel with intent to

engage in illicit sexual conduct, in violation of 18 U.S.C. § 2423(b). See id. at 707.

We reasoned that the relevant subsections of § 2423 cover “distinct crimes” that

“cannot be characterized as a preliminary step and a consummated act” and

that “can be cofnpleted without contemplation of the other.” Id. at 710.
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We have never held that Congress intended to treat Hobbs Act robbery
~ conspiracy and attempt as ”suc;:essive stages of a single undertaking.” Id. at
709 (internal quotation marks omitted). To the contrary, it is well settled that
the two are fundamentally different. “[Tlhe essence of [conspiracy] is an
agreement to commit an unlanu_l act,” Iannelli v. United States, 420 U.S. 770,
777 (1975), and “the criminal agreement ifself is the actus reus,” United States v.
Shabani, 513 U.S. 10, 16 (1994). In contraét, “the proper concern of the law of

attempts is the dangerousness of the actor, as a person manifesting a firm

disposition to commit a crime, not the dangerousness of his conduct.” United

States v. Ivic, '700 F.2d 51, 66 (2d Cir. 1983) (Friendly, ].), abrogated on other
grounds by Nat'l Org. for Women, Inc. v.' Scheidler, 510 U.S. 245(1994); see also
United States v. quhane, 634 F3d 127, 145 (2d Cir. 2011) (“A conviction for
attemiat requires proof that a defendant (a) had the intent to commit the object
crime and (b) engaged in conduct amounting to a substantial st‘ep towards its
commission.”).

The Supreme Court recognized the distinctiveness of conspiracy offenses
in Callanan v. United States, 364 U.S. 587 (1961). There, the Court held thaf a

defendant convicted under the Hobbs Act of (i) the substantive crime of




183
Appendix A

obstructing commerce by extortion and (ii) conspiracy to obsfr_uct commerce
by extortion could be sentenced consecutively for those offenses. Id. at 597. In
so holding, the Court called the distinction between é substantive offense and
conspiracy to commit that offense “a postulate of our law,” and summarized -
the fundamental differences as follows:

[Clollective criminal agreement— partnership in crime —presents a
greater potential threat to the public than individual delicts.
Concerted action both increases the likelihood that the criminal
object will be successfully attained and decreases the probability
that the individuals involved will depart from their path of
criminality. Group association for criminal purposes often, if not
normally, makes possible the attainment of ends ‘more complex
than those which one criminal could accomplish. Nor is the danger
of a conspiratorial group limited to the particular end toward
which it has embarked. Combination in crime makes more likely
the commission of crimes unrelated to the original purpose for
which the group. was formed. In sum, the danger which a
conspiracy generates is not confined to the substantive offense
which is the immediate aim of the enterprise.

Id. at 593-94. The Court observed that these features of conspiracy are “the

presup'po‘sitions of the separately defined crimes in [the Hobbs Act],” and
“[t]he punitive consequences that presumabiy flow from them must be placed
in such context.” Id. at 594; see also id. (attributing to Congress “a tacit purpose—

in the absence of any inconsistent expression—to maintain a long-established
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distinction between offenses essentially different” (internal quotation marks
| omitted)).

Gunn seeks to distinguish Callanan on the grounds that it involved
conspiracy and a substantive offense, not conspiracy and attempt, and that
conspiracy and attempt are “not historically distinctive crifhes.” Gunn Br. at 18
(internal quotation marks omitted). We are not persuaded. Callanan instructs
that the commission of a substantive offense and a conspiracy to commit it are
coﬁsidered separate and distinct because conspiracy is concerned Witﬁ a
distinct form of “socially reprehensible conduct: collective criminal
agreement.” Callanan, 364‘ U.S. at 593; see also Pinkerton v. United States, 328 U.S.
640, 643 (1946) (holding that “the commission of the substaﬁtive offense and a
conspiracy to commit it are separate gnd cﬁstinct”). 'By the same logic, an.
attempt to commit a substantive offense and a.coﬁspiracy to commit the
substantive offense are also distinct; unlike conspiracy, atteﬁpt is concerned

with the harm from an individual “manifesting a firm disposition to commit a

crime.” Ivic, 700 F.2d at 66.

Accordingly, the district court did not err, let alone plainly err, in

sentencing Gunn to consecutive terms of imprisonment on Counts One and
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Three. See, e.g., Collymore, 2024 WL 4707184, e;t *1 (alffi.rming consecutive
sentences for Hobbs Act robbery conspiracy and attempt to commit Hobbs Act
robbery).” As Gunn’s engagement in a conspiracy to violate the Hobbs Actand
in an attempt to violate the Hobbs Act are two separate criminall violations of -

the Hobbs Act, for which consecutive sentences are appropriate, we find no

merit to his further argument that the consecutive sentences may not in the

aggregate exceed the Act’s statutory maximum sentence for a single violation
of the Act.

II.  Pro Se Arguments

Next, we briefly address the arguments raised in Gunn’s pro se
sup;;lemental brief.

. a. Calculation of Criminal History Cétegory

Gunn contends that the district court erred by counting two of Gunn's -
prior sentences toward his crimiﬁal history scére. Because Judge Hellerstein’s
decision tp account for these prior sentences depended on his facmal findirig

that the underlying offenses were factually distinct from the offenses in the

7 To the extent Gunn argues that his interpretation of Prince “flows from” the
rule of lenity, we are not persuaded. As we recognized in Collymore, “that rule
‘only serves as an aid for resolving an ambiguity; it is not to be used to beget
one.”” 2024 WL 4707184, at *1 (quoting Callanan, 364 U.S. at 596).

.20
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instant case, we review for clear erro;. See United States v. Cramer, 777 ¥.3d 597,
601 (2d Cir. 2015). “A finding of fact is clearly erroneous only if, after reViewing
all of the evidence, this Court is léft ‘with fhe definité and firm conviction that
a mistake has been committed.” Id. (internal quotation marks omitfed).

“The Sentencing Guidelines provide that criminal history points are to
be allocated for prior sentences, defined as sentences previously imposéd for
conduct that is not part of the instant offense.” United States v. Burden, 600 F.3d
204, 227 (2d. Cir. 2010) (citing U.S.5.G. § 4A1.2(a)(1)). “Conduct that is part. of
the instant offense is further defined as that which\is relevant conduct to the
instant offense under the provisions of § 1B1.3.” Id. (internél quotation marks
omitted). “Section 1B1.3, in turn, provides that relevant conduct includes acts
that were part of the same course of conduct or common scheme or plan as the
offense of conviction.” Id. (internal quotation marks omitted). .

At the resentencing hearing, Judge Hellerstein found that Gunn’s

criminal history category was III based on Gunn'’s prior sentences for: (i) a state
conviction for a March 2003 attempted robbery committed with Roﬁald
Knibbs—one of Gunn’s co-conspirators in the Wickham Robbery —on West

111t Street in Manhattan; and (ii) his convictions in his prior federal case. Gunn
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argues that these offenses “were part of the same course of conduct or common
scheme or plan as the .offense of conviction” in the instant case. Pro Se Br. at 8.
For the reasons set forth below, Gunn has not established that ]udgé Hellerstein
erred; let alone clearly erred, in findiné that the conduct underlying these
earlier sentences was “not part of the instant offense.” U.S.5.G. § 4A1.2(a)( ).

First, Gunn has not establi;shed. that his prior s'tate conviction was part of
the “same course of conduct or common schgme or plan” charged in this case.
U.S.S.G. § 1B1.3(a)(2). -In that regard, the Supplemental Presentence Report
states that in March 2003, Gunn and co-conspirator Knibbs approached a victim
‘at a residential building on West 111t Street in Manhattan, threatened the
victim with ‘a pistol while fdrqibly >entering the victim’s building, took the
victim’s cell phone, and then fled the scene. This conduct is readily
distinguishable from fhe offense conduct in the instant case, which took plaﬁe
at different times and places, and involved an additional éo-conspirator (Davis)
and diffefent victims (Laing and Grey).

The only support that Gunn provides for his contention that the state
conviction is substantially connected to his conviction in this case is his

assertion that, prior to trial in this case, Knibbs pled guilty to an information in
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which the government “posit{ed]” that the robbery on West 111t Street is “part-

of the overall Hobbs Act conspiracy charged in Gunn’s superseding
“indictment” in this case. Pro Se Br. at 6. But the Knibbs information does ﬁot
- “posit” the connection that Gunn describes. And even if it did, Gunn cites no
| authori_ty for the proposition that an information filed against another
defendant could alter the scope‘ of the conspiracy charged in the instant case.®
Gunn has likewise failed to demonstrate that his prior federal conviction
was part of the same course of conduct charged in this case. In Gunn’s prior
federal case, he was charged with participating in a conspiracy to rob narcotics
traffickers that ran from the summer of 2001 to the summer of 2002, as well as
six sepérate robberies or attempted robberiés which generally involved the
robbers’ impersonation of police officers, and which did not result in murder.
See United States v. Gunn ( Gu‘n.nvI), 366 F. App'x 215, 218 (2d Cir. 2010) (summary
order). In tﬂis case, by contrast, Gunn was charged with a conspiracy to rob

narcotics traffickers in a period subsequent to the end of the conspiracy period

8 Gunn also points out that a handgun seized during his arrest for the West
111t Street robbery was introduced at the trial in this case and used to establish
his involvement in the Wickham and Elmont robberies. But Gunn fails to
explain how the presence of the same handgun during multiple robberies
establishes that the robberies are part of the “same course of conduct or
common scheme or plan.” U.S.5.G. § 1B1.3(a)(2).

23
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charged in the prior federal case. In addition, the newly charged conspiracy

had different leadership (Davis), and different objectives (committing the

Elmont and Wickham robberies).

Although Gunn argues that it is “undisputed” that the crimes charged in

his prior federal case were p‘art. of the same course of conduct as the crimes
charged in this case, Pro Se Br. at 8, this court rej_ected thqt same argument in
Gunn 1. See 66 F. App’x at 21'9'(findi'ng, for pur.poses of double jeopardy, that
the robbery conspiracies charged in the instant case and the prior federal case
are ”factuaHy distinct, independent robbery conspiracies carried out at
different times, by different means, under different leadership”). We observed
that the two conspiracies could be distinguished “as to both personnel and the
level of violence employed to carry out the particular robbery objectives.” Id.
at 218. We further obs’efved that the difference between the conspiracies “[was]
convincingly evidenced by” the absence of the Elmont and Wickham robberies

from an appendix to Gunn’s cooperation agreement in his prior federal case,
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- which listed criminal conduct relevant to his plea in that case. Id. Our reasoning
in Gunn I applies here with equal force.?
Accordingly, we find no error, 1et alone clear error, in the district court’s |
use of Gunn’s prior convictions to calculate his criminal history category.

- b. Applicability of First-Degree-Murder Cross-Reference

9 At his resentencing hearing, Gunn argued that our analysis of the differences
between the conspiracies in Gunn I does not resolve the question of appropriate
criminal history level under the Guidelines because Gunn I “addressed double
jeopardy” and therefore applied the “much stricter and narrower Blockburger
test of whether the elements are identical.” App’x at 105. But our analysis in
Gunn I was not so confined. Indeed, we never cited Blockburger in our Gunn I
opinion. Instead, we relied on our test for determining “whether successive
conspiracy prosecutions target the same offense,” which looks to the following
factors: . ‘

(1) the criminal offenses charged in successive indictments; -
(2) the overlap of participants; (3) the overlap of time;
(4) similarity of operation; (5) the existence of common overt
acts; (6) the geographic scope of the alleged conspiracies or
location where overt-acts occurred; (7) common objectives; and
(8) the degree of interdependence between alleged distinct
conspiracies.

Gunn I, 366 F. App’x at 217 (quoting United States v. Korfant, 771 F.2d 660, 662
(2d Cir.1985)). These factors track the definition of “relevant conduct” under
§ 1B1.3 of the Guidelines. See United States v. Lokey, 945 F.2d 825, 839 (2d Cir.
1991) (noting that “conduct that is part of the same conspiracy is ‘relevant
conduct’ under [U.S.5.G.] § 1B1.3").

25
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Gunn next contends that the district court erred in calculating Gunn's

offense level by applying the cross-reference for first-degree murder under

Sections 2B3.1 and 2A1.1 of the Guidelines. The parties agree that plain-error

review applies.

Under Sections 2153.1 and 2A1.1 of the Guidelines, an offense levgl of 43
is appropriate when death results from the commission of a robbery. That is
true even if the death was a consequencé of someone else’s actions; under
- Section 1Bl.3(a)(1)(B) of the Guidelines, a court may, in determining thev‘
appropriate offense level for a defendant involved in ;’a jointly unaertaken
criminal activity,” account for “all acts and omissions of others.” In interpreting
Section_ 1B1.3(a)(1)(B), our court has held that “in order to hold a defendant
accountable for the acts of others, a distfic_t court must make two findings:
| 1) that the acts were within the scope of the defendant’s agreement and 2) that .
they were foreseeable to the defendant.” United ‘States v. Studley, 47 F.3d 56'9,
574 (2d Cir. 1995).

Gunn argues that the district court “did not make a particularized

finding that Grey’s murder was within the scope of the specific conduct and
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objectives embraced by the agreement” between himself and Davis. Pro Se Br.
af 11. We disagree.

The district court’s factual findings at the resentencing hearing establish
that Grey’s murder Was within the scope of the conspiracy to commit the
Wickham Robbery. In that regard, Judge vHell'erst_ein found that Gunn “knew

that guns were used, he knew guns were available, he knew the guns were

~ loaded.” App’x at 100-01. The court further found that “[i]f you have a firearm,

you intend to use the firearm,” and “[a]iding and abetting the use of a firearm
means that Gunn knew and nevertheless helped the use of the firearm in
conﬁection with accomplishing the Hobbs Act robbery. That was the plan.” Id.
at 101.

The district court also found that Grey’s murder was foresééable to
Gunn. In particular, Judge Hellerstein stated that “[t]here is no riskier activity
than going into . . . a den of narcotics criminals and seeking to take away their
: drﬁgs and their money,” and that ”[f]he probability of violence” and “[t]he
probability of use of a ’gun, of someohe getting killéd’.’ under s.uch:
circumstances[,] “is high.” Id. at 103-04. The district court also adopted the

Supplemental Presentence Report, which explained that prior to the robbery
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and murder, Davis called another co-conspirator, Derrilyn Needham, to
discuss the robbery plan and told her that he planned to kill Gfey, and that
. Needham relayed Davis’s plgn to Gunn.

Accordh:tgly, the district court did not err, let alone plainly err, in
applying 'the first-aégree murder cross-reference undér Sections 2B3.1 and ,
2A1.1 of the Guidelines.

¢. Entitlement to three-level reduction under § 2X1.1(b)

Gunn argues that the district court erred by failing to apply a three-level
;eduction to his offense level under Section 2X1.1(b) of the Guidelines. Because
Gunn did not raise this argument beloW, we review for plain error.

Section 2X1.1(b)(1) of ‘the Guidelines provides for a three-level reduction
in the offeﬁse level for an attempt “unless the defendant completed all the acts
the defendant believed necessary fof successful completion of the substantive
offense or the circumstances demonstrate that the defendant was_about to
- complete all such acts but for apprehension or interruption by some similar
event beyond the defendant’s control.” Section 2X1.1(b)(2) provides for a three-

level reduction in the offense level for a conspiracy, subject to the same

exceptions as Section 2X1.1(b)(1) except that (b)(2) additionally considers the -
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acts of any co-conspirator. “The .relevant question” under both sections is
whether the conspiracy or attempt ”ripéned into_ a substantially completed
offense or came close enough td frui.tion.” United States v. Downing, 297 F 3d 52,
- 62 (2d Cir. 2022) (alterations adopted and internal quotrati_on marks omitted).
Here, there is no question that the conspiracy to rob and attempted -

robbery of the Wickham rgsidence came “close enough to fruition” to deny the
three-point reduction under Sections 2X1.1(b)(1) and (2) of the Guidelines. Id.
(internal quotation' marks omitted). At trial, the government introduced
evidence showing that during the Wickﬁam Robbery, Gunn and Davis entered
Grey’s home; beat Grey and Mark Wright, an :mdividual staying_ at Grey’s
house; tied up the victims with plastic straps and interrogated them regarding
the location of drug proceeds; and, with the help of Knibbs, searched the house.
After finding no drug proceeds 1n Grey’s home and learning that Grey kept
money at his girlfriend’s home, Davis directed Needham and Knibbs to go to
Grey’s girlfriend’s house to search for the drug procéeds, which they did. Back
at Grey’s house, Wright escaped, and Davis shot and killed Grey. Davis and
Gunn then directed Needham and Knibbs to leave Grey’s girlfriend’s house.

That they came away with nothing is of no moment. As we have
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. explained, eligibility fdr a three-level reduction under 2X1.1l(b) turns “on the
conduct of the defendant, not on the probability that a consiairacy Wou1d> have
achieved su;:cess.” United States v. Medina, 74 F.3d 413, 418 (2d Cir. 1996)
(emphasis in original). And the “near éccomplishment of the criminal object -v
normally poses enough risk of actﬁal harm, and reveals enough culpability to
defeét the reduction.”. Id. (internai quotation mérks omitted). :

Accordingly, the district court did not err, r‘nuchrless plaihly err, in
declining to apply a three-level reduction under Section 2X1.1(b) of the
~ Guidelines.

d. Gunn’'s Arguments'I-{egarding Sentencing

Gunn also contends that the district court failed to consider adequately
various “non-frivolous arguments” regarding sentencing or “explain
adequately its decision to impose consecutive sentences. Pro Se Br. at 15-19.
Those arguments are without merit.

First, Gunn contends that the district court failed to consider

unwarranted sentencing disparities between himself and “coconspirators

[(Needham and Knibbs)]. who had been released,” in violation of 18 U.S.C.

§ 3553(a)(6). Pro Se Br. at 16. But we have held that Section 3553(a)(6) “doesnot .

30
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require a district court to consider disparities between co-defendants.” United
States v. Frias, 521 E.3d 229, 236 (2& ‘Cir'. 2008). In any event, Needham and
Knibbs were not similarly situatevdr to Gunn because, as the district court
recognized, they cooperated with the government and testified at trial.

Second, Gunn contends that the district court erred by failing to grant a
~ downward departure to the second-degree-murder guideline. We have held
that “a refusal to downwardly depart is genérally not appealable, and that
review of sﬁch a denial will be available only when a sentencing court
misapprehended the scope of its authority to depart or the sentence was
ofherwise illegal.” United States v. Stinson, 465 F.3d 113, 114 (2d Cir. 2006)'

(internal quotation marks omitted). Nothing in the record before us suggests

that the district court did not understand its authority to grant the requested

departure or that the sentence was otherwise illegal. See United States v. Tortes,

124 F.4th 84, 106 (2d Cir. 2024) (”Absent clear. évidence of a substantial risk that
| the judge misapprehended the scope of his departure authority, we presume
the district court accurately understoéd its authority.” (internal quotatioﬁ
marks omitted)).

Third, Gunn contends that Judge Hellerstein failed to explain adequately
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his decision to impose consecutive sentences. Judge Hellerstgm’s reasons for
imposing the sentence, however, are clear from the record. See, e.g., App'x at
105 (“Gunn has been a one-man crime wave who has gone through life in this -
country causing havoc, ruin, and pain.”); id. at 107 (“You're c’lealing‘ with aman
who was intimately involved in robberies.”).

Gunn’s miscellaneous objections to his sentence do not proviae a basis
for reversal.

e. Applicability of Amendment 826

Finally, Gunn argues that the district court erred by refusing to consider

Amendment 8.26 to Section 1B1.3 of the Guidelines when calculating the
Guidelines range at his resentencing. We are not persuaded.

Under Amendment 826, “relevant conduct” under Section 1B1.3(c)
excludes any conduct “for Which the defendant was . . . acquitted in federal
court, unless '.such conduct élso establishes, in whole or in f)art,- the instant
offense of conviction.” Here, even assuming the vacatur of Counts Six and
Seven amounts to an acquittal on those charges, Amendment 826 does not
apply to Gunn’s new sentence at least because it was I;IOt yet in effect at the time

of Gunn’s May 2024 resentencing. See U.S. SENT'G GUIDELINES MANUAL app. C
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at 265 (U.S. SENT'G COMM'N 2025) (providing that “[t]he effective date of this

amendment is November 1, 2024).
Accordingly, the district court did not err in declining to consider

Amendment 826 when calculating the Guidelines range.
CONCLUSION

For the foregoing reasons, we AFFIRM the district court’s sentence. All

pending motions are denied.




Section 1951 (a) is as follows:

"Whoever in any way or degree obstructs, delays, or affects commerce or the movement of any
article or commodity in commerce, by robbery or extortion or attempts or conspires so to do, or commits
or threatens physical violence to any person or property in furtherance of a plan or purpose to do
anything in violation of this section shall be fined not more than $10,000 or imprisoned not more than
twenty years, or both."

The pertinent parts of the Hobbs Act Amendments of 1946, 60 Stat 420, from which the 1948
codification was compiled, were as follows:

“Sec. 2. Whoever in any way or degree obstructs, delays, or affects commerce, or the movement of
any article-or commodity in commerce, by robbery or extortion, shall be guilty of a felony.

"Sec. 3. Whoever conspires with another or with others, or acts in concert with another or with others
to do anything in violation of section 2 shall be guilty of a felony.

"Sec. 4. Whoever attempts or participates in an attempt to do anything in violation of sectlon 2 shall
be guilty of a felony.

"Sec. 5. Whoever commlts or threatens physncal violence to any person or property in furtherance of
a plan or purpose to do anything in violation of section 2 shall be guilty of a felony.

“Sec. 6. Whoever violates any sectxon of this title shall, upon conviction thereof, be punished by
imprisonment for not more than twenty years or by a fine of not more than $10,000, or both."

The Reviser's Note to the 1948 Code states that "The words 'attempts or consplres S0 to do' were
substituted for sections 3 and 4 of the 1946 act, .

LED2
© 2025 Matthcw Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subjeet to the restrictions

and terms and conditions of the Matthew Bender Master Agrcement.




353
Appendiy. C

A little over two months after the decision, HR 7067 was introduced by Representative Hobbs in the
House of Representatives, 88 Cong Rec 4080, following Hearings before a. Subcommittee of the
Committee on the Judiciary, 77th Cong, 2d Sess. The bill was reported favorably out of committee, the
only major change being the reduction of the proposed twenty-year maximum sentence to ten years. In
discussing the various provisions, the report stated: "The objective of Title | is to prevent anyone from
obstructing, delaying, or affecting commerce, or the movement of any article or commodity in commerce
by robbery or extortion as defined in the bill. A conspiracy or attempt to do anything in violation of
section 2 is likewise made punishable ...." HR Rep No. 2176, 77th Cong, 2d Sess, p. 9. No further
congressional action was taken on the bill.

The following year, Representative Hobbs introduced HR 653 which was identical with his prior bill.
This time the Committee did not amend the twenty-year penalty. HR Rep No. 66, 78th Cong, 1st Sess.
The measure passed the House, 89 Cong Rec 3230, but no action was taken in the Senate.

In 1945 Representative Hobbs again introduced his amendment. HR 32, 79th Cong, 1st Sess. The
measure was passed by both bodies, 91 Cong Rec 11922, 92 Cong Rec 7308. Both Committee reports
again stated that "A conspiracy or attempt to do anything in violation of section 2 is likewise made
punishable.” S Rep No. 1516, 79th Cong, 2d Sess; HR Rep No. 238, 79th Cong, ‘1st Sess, p. 9.

The pertinent parts of the amendment, 60 Stat 420, are set out in n. 1, supra.

6 Typical excerpts on which petitioner relies are:

"Mr. Delaney. The fact of the matter is that this committee report was not unanimous. Alsb, in the

committee it was indicated by those who favor this legislation that the legislation is too drastic, that the
$10,000 fine and 20 years in jail is too drastic. They think a modified bill might be more in consonance
with present-day thinking." (89 Cong Rec 3162.) ‘

"Mr. Fish. ... | want to refer likewise to some of the excessive penalties. The penalties in this bill in
my opinion are too severe-20 years and $10,000 fine. When we reach this section of the bill there
should be very careful consideration given to reducing both the extent of the imprisonment and fines."
(89 Cong Rec 3194.) '

"Mr. Springer. May | ask my distinguished colleague on the Committee on the Judiciary if it is not a
fact that under the provisions of this bill the question of penalty is left entirely discretionary with the court
trying the case? Under the provisions of this bill a person could be penalized to the extent of 1 year or
less than 1 year or up to 20 years, all in the discretion of the court.

"Mr. Celler. Or his sentehce might be suspended. | agree with the gentleman. But why do we single
out labor and impose even a possible penalty of 20 years?" (89 Cong Rec 3201.) '

"Mr. Robinson. ... There is-some objection to the penalties‘ prescribed in this bill for robbery and
extortion. It has gone forth to the country that the penalty is 20 years. That is not a correct statement.
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The penalties range from 1 hour up to 20 years, according to the offense, and fines of $1 to $10,000. In
other words, the 20 years and the $10,000 fine are the maximum." (89 Cong Rec 3226.)

"Mr. Fish. ... When the bill was before the Rules Committee it seemed to me at that time that these
penalties were excessive. Twenty years is just about as bad as a life sentence, and | want to give the
House the opportunity to reduce it by cutting it in half. This applies to threats. A man may be sent to jail
for 20 years merely for threatening extortion." (89 Cong Rec 3229.)
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81 SCT 321, 5 LED2D 312, 364 US 587 CALLANAN v UNITED STATES

LAWRENCE CALLANAN, Petitioner,
- VS.
UNITED STATES

364 US 587,5 L Ed 2d 312, 81 SCT 321, reh den 365 US 825, 5 L Ed 2d 703, 81
S Ct 687

[No. 47]
Arghed November 15 and 16, 1960.

Decided January 9, 1961.
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SEPARATE OPINION

Mr. Justice Stewart, whom The Chief Justice, Mr. Justice Black, and Mr. Justice Douglas join,
dissenting. '

To be sure, it is now a commonplace of our law that the commission of a substantive crime
and a conspiracy to commit it may be treated by Congress as separate offenses, cumulatively
punishable. Pinkerton v United States, 328 US 640, 643, 90 L ed 1489, 1494, 66 S Ct 1180. It is
also true that Congress has often chosen to exercise its power to make separate offenses of the
two.l  But neither of these generalities provides an answer to <*pg. 320> the question now
before us. The question here is the meaning of this law, the Hobbs Anti-Racketeering Act. I do
not agree that under this statute a man can be separately convicted and cumulatively punished

[364 US 598]

for obstructing commerce by extorting money, and for conspiring to obstruct commerce by
the same extortion. My view is based both upon the language of the statute and upon its history,
considered in the light of principles that have consistently guided this Court's decisions in related
areas of federal criminal law. ' ' '

The relevant section of the Act, repeated for convenience in the margin,2 is not a model of
precise verbal structure. Purely as a matter of syntax, the section could be read as creating
separate offenses for obstructing commerce, for delaying commerce, and for affecting commerce
by any one of the proscribed means. It could be read, again merely as a matter of grammar, as
creating distinct offenses for obstructing commerce by robbery, for threatening physical violence
to property in connection with the same robbery, for committing the physical violence which had
been threatened, for attempting to do so, and for conspiring to do so. Read in such a way the Act
could be made to justify the imposition upon one man of separate sentences.totalling more than a
hundred years for one basic criminal transaction. To construe this statute that way would
obviously be absurd, and I do not understand that the Court today even remotely suggests any
such construction.

The Act, then, must mean something else. I think its language can fairly be read as imposing a
maximurh twenty-year sentence for each actual or threatened interference with interstate
commerce accomplished by any one or more of the proscribed means. Such a reading of

[364 US 599]
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the Act does violence neither to semantics nor to common sense. It is fully justified by the
legislative history, and it is consistent with settled principles governing the construction of
ambiguous criminal statutes. If this is what the Act means, then the indictment in the present case
charged but a single offense, and it was wrong to impose two separate sentences upon the
petitioner.

The antecedent of the present Act was the Anti-Racketeering Act of 1934. That legxslatlon
was orlgmally introduced after extensive hearings before a subcommittee of the Senate Committee
on Commerce, popularly known as the Committee on Racketeering. The original bill did not
contain any reference to conspiracy. S 2248, 73d Cong, 2d Sess. The Committee Report
consisted of a memorandum from the Department of Justice, stating that the purpose of the bill
was to permit prosecution of so-called "racketeers" for acts constituting racketeering.
Significantly, the memorandum stated "The accompanying proposed statute is designed to avoid
many of the embarrassing limitations in the wording and interpretation of the Sherman Act, and to
extend Federal jurisdiction over all restraints of any commerce within the scope of the Federal

Government's constitutional powers. Such restraints<*pg. 321> if accompanied by extortion,
" violence, coercion, or intimidation, are made felonies, whether the restraints are in form of
conspiracies or not." (Emphasis added.) S Rep No. 532, 73d Cong, 2d Sess, p. 1.

After the bill had passed the Senate fear was expressed that some of the provisions of the
proposed legislation might endanger legitimate activities of organized labor. In response to these
fears the bill was revised by the House Judiciary Committee along lines suggested by the Attorney
General, and it was then that the statutory reference to conspiracy was added, without
explanation. HR Rep No. 1833, 73d Cong, 2d Sess. The bill was passed by the House after
adoption of an amendment

[364 US 600]

reducing the maximum punishment provision to "10 yéars or by a fine of $10,000 or both."
78 Cong Rec 11403. Thereafter, the Senate approved the House bill without debate. 78 Cong
Rec 11482.

In 1942 this Court considered the 1934 Act in United States v Local 807, 1. B. T. 315 US
521, 86 L ed 1004, 62 S Ct 642, holding that under the statute's labor exemption the petitioners
there had been wrongly convicted. Within a few weeks after that decision, Representative Hobbs
introduced a bill in the House designed to eliminate the labor exemption from the statute. Similar
amendatory bills were introduced in succeeding sessions of Congress, and in 1946 the Act was
finally amended by deletion of the provision exempting wages paid by an employer to an
employee, the exemption upon which the decision in the Local 807 Case had been based.
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With that aspect of the 1946 amendment we are not here concerned. 'But the amendment
- made one other significant change in the Act: it increased the maximum penalty from ten to
twenty years' imprisonment. The congressional debates over that provision throw considerable
light upon the problem now before us. For two conclusions can be drawn from a review of the
discussions in Congress of the proposed increase in the penalty provision. First, it is clear that
many Members of Congress were seriously concerned by the severity of a penalty of twenty years
in prison for violation of this statute. EXpressions such as "too drastic," "too severe,” and
"excessive" were used in describing what was referred to by one Member as "even a possible
penalty of 20 years." 89 Cong Rec 3162, 3194, 3201, 3229. Secondly, it is clear that there was
general agreement among both the proponents and the opponents of the legislation that twenty
years was to be the maximum penalty that could be imposed upon a defendant convicted of
violating the ' ‘

[364 US 601]

statute. 89 Cong Rec 3226. No one ever suggested that cumulative penalties could be
inflicted. - ‘ '

In sum, then, we have here a statute which, as a matter of English language, can fairly be read
as imposing a single penalty for each interference or threatened interference with interstate
commerce by any or all of the prohibited means. We have evidence stemming from the very
origin-of the legislation that the unit of prosecution under the statute was to be each restraint of
commerce, not each means by which the restraint was accomplished. As the original Senate
Committee Report stated, "restraints if accompanied by extortion, violence, coercion, or
intimidation, are made felonies, whether the restraints are in form of conspiracies or not." Finally,
we have <*pg. 322> every indication that when the Act was amended in 1946 Congress was
agreed that but a single maximum sentence of twenty years could be imposed upon conviction,
and that many Members of Congress considered even that penalty far too severe.

It is said, however, that despite all this we must attribute to Congress a "tacit purpose" to
provide cumulative punishments for conspiracy and substantive conduct under this statute. We
are told that this presumption of a tacit purpose must prevail because there is no "specific

language to the contrary" in the Act.3 But to indulge in such a presumption seems to me wholly
at odds with principles firmly established by our previous decisions.

[364 US 602]

In Bell v United States, 349 US 81, 99 L ed 905, 75 S Ct 620, we described the approach to
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be taken in a case such as this. "When Congress has the will it has no difficulty in expressing it ....
When Congress leaves to the Judiciary the task of imputing to Congress an undeclared will, the
ambiguity should be resolved in favor of lenity." 349 US, at 83. In Ladner v United States, 358
US 169, 3 L ed 2d 199, 79 S Ct 209, we said: "This policy of lenity means that the Court will not
interpret a federal criminal statute so as to increase the penalty that it places on an individual when
such an interpretation can be based on no more than a guess as to what Congress, intended.” 358
US, at 178. In Prince v United States, 352 US 322, 1 L ed 2d 370, 77 S Ct 403, 59 ALR2d 940,
we spoke of the doctrine as one "of not attributing to Congress, in the enactment of criminal
statutes, an intention to punish more severely than the language of its laws clearly imports in the
light of pertinent legislative history." 352 US, at 329. These recent expressions are but
restatements in a specific context of the ancient rule that a criminal statute is to be strictly
construed. I would not depart from that rule in the present case.
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Form 7. Declaration of Inmate Filing

In The United States Supreme Court
|insert nume of court: Jor example,

[nited States District Court for the District of Minmesofd]

RODERICK:- GUNN
V. : Case No.

UNITED STATES

: l.am an inmate confined in an institution. Today,
@ 13, @_26 [insert date], T am depositing the writ of certiorari
Linsert title of document: for example, “notice of appeal ] in this
case in the institution’s intemal mail system. First-class postage is

being prepaid * . byme . .

[ dectare under penaltv of peruny that the foregoing is true
and correct (see 28 U.S.C. § 1746; 18 U.S. (‘ § 1621).

Sign your name here R 'Gunﬁ

[Note to- mmu{e filers: If your institution has a system designed

Sor legal mail, you must use thar system in order (0 receive the
timing henefit of Fed. R. App. P. 4(c)(l/ or Fed. R. 4/)/) P.
25(a)2)(A)(iii).
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