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QUESTION PRESENTED 

 Whether venue is proper in a district court where the offense conduct 

touching the district was not reasonably foreseeable to the defendant and not in 

furtherance of the alleged crimes.   
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PARTIES TO THE PROCEEDING 

 Petitioner is William James Washington.  Respondent is the United States of 

America.  No corporate parties are involved in this case.  The caption of this case 

contains the names of all parties.   

RELATED CASES 

 This case arises from the following proceedings in the Southern District of 

New York and Second Circuit.  

 

United States v. Williams (Washington), No. 21-603, United States District 

Court for the Southern District of New York.  

 

United States v. Washington, No. 24-3173, United States Court of Appeals for 

the Second Circuit.   

 

No other proceedings directly relate to this case.   
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioner William James Washington respectfully petitions for a writ of 

certiorari to review the below judgment of the United States Court of Appeals for 

the Second Circuit.  

OPINION AND ORDERS BELOW 

 The Second Circuit’s unreported order dated December 15, 2025 is available 

at 2025 WL 3628306 and reproduced at Appendix A.  The unreported order denying 

panel rehearing and rehearing en banc was entered on February 25, 2026 and is 

reproduced as Appendix C.   The District Court’s judgment dated December 2, 2024 

is reproduced as Appendix B.   

STATEMENT OF JURISDICTION 

 The Second Circuit issued its judgment on December 15, 2025 and denied a 

timely rehearing petition on February 25, 2026.  The Court has jurisdiction under 

28 U.S.C. § 1254(1).   

CONSTITUTIONAL AND STATUTORY  

PROVISIONS INVOLVED 

 Article III provides, as relevant:  

 

The Trial of all Crimes, except in Cases of Impeachment, 

shall be by Jury; and such Trial shall be held in the State 

where the said Crimes shall have been committed . . .   
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 The Sixth Amendment provides, as relevant: 

 

In all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury of 

the State and district wherein the crime shall have been 

committed, which district shall have been previously 

ascertained by law . . .  

 

18 U.S.C. § 371 provides, as relevant: 

 

If two or more persons conspire either to commit any 

offense against the United States, or to defraud the 

United States, or any agency thereof in any manner or for 

any purpose, and one or more of such persons do any act 

to effect the object of the conspiracy, each shall be fined 

under this title or imprisoned not more than five years, or 

both. . . 

 

18 U.S.C. § 1343 provides, as relevant: 

 

Whoever, having devised or intending to devise any 

scheme or artifice to defraud, or for obtaining money or 

property by means of false or fraudulent pretenses, 

representations, or promises, transmits or causes to be 

transmitted by means of wire, radio, or television 

communication in interstate or foreign commerce, any 

writings, signs, signals, pictures, or sounds for the 

purpose of executing such scheme or artifice, shall be 

fined under this title or imprisoned not more than 20 

years, or both. . . 

 

18 U.S.C. § 1347 provides, as relevant: 

 

Whoever knowingly and willfully executes, or attempts to 

execute, a scheme or artifice to defraud any health care 

benefit program; or to obtain, by means of false or 

fraudulent pretenses, representations, or promises, any of 

the money or property owned by, or under the custody or 
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control of, any health care benefit program, in connection 

with the delivery of or payment for health care benefits, 

items, or services, shall be fined under this title or 

imprisoned not more than 10 years, or both. . .  

 

18 U.S.C. § 1349 provides, as relevant: 

 

Any person who attempts or conspires to commit any 

offense under this chapter shall be subject to the same 

penalties as those prescribed for the offense, the 

commission of which was the object of the attempt or 

conspiracy. 

 

INTRODUCTION 

 This case raises an important question relating to the government’s 

evidentiary burden to establish venue:  When can a criminal defendant reasonably 

foresee that his actions, when allegedly undertaken in furtherance of the charged 

offenses, place him within a district to establish venue?   

A defendant has a constitutionally protected right to be tried in the State and 

district where the charged crimes were committed.  U.S. Const. art. III, § 2, cl. 3; 

amend. VI; see also Fed. R. Crim. P. 18.  Where a crime was committed, and thus 

where venue is proper, “must be determined from the nature of the crime alleged 

and the location of the act or acts constituting it.”  United States v. Cabrales, 524 

U.S. 1, 6–7 (1998) (quoting United States v. Anderson, 328 U.S. 699, 703 (1946)); see 

also Travis v. United States, 364 U.S. 631, 634 (1961).  “In performing this inquiry, 

a court must initially identify the conduct constituting the offense (the nature of the 

crime) and then discern the location of the commission of the criminal acts.”  United 
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States v. Rodriguez-Moreno, 526 U.S. 275, 279 (1999); see also Abouammo v. United 

States, No. 25-5146 (cert. granted).   

 The purpose of the Constitution’s venue requirement is “to shield a federal 

defendant from ‘the unfairness and hardship’ of prosecution ‘in a remote place.’”  

United States v. Davis, 689 F.3d 179, 185 (2d Cir. 2012) (quoting United States v. 

Cores, 356 U.S. 405, 407 (1958)).  Such shielding necessitates that a defendant has 

“freely chosen” venue.  Id. at 186 (citing United States v. Reed, 773 F.2d 477, 481 

(2d Cir. 1985)). 

If there is no evidence of intentionality or actual knowledge that an act 

allegedly in furtherance of the charged offense occurred in the district of venue, 

venue properly lies “where . . . it is foreseeable that such an act would occur in the 

district of venue.”  United States v. Svoboda, 347 F.3d 471, 483 (2d Cir. 2003); see 

also Davis, 689 F.3d at 186.  Reasonable foreseeability is the bare minimum 

showing sufficient to establish that a defendant has “freely chosen” venue.  While 

the burden to satisfy this preponderance standard is low, it is still a burden that the 

government must satisfy.   

This standard was eroded beyond recognition in Petitioner’s case.  The 

Second Circuit erred in crediting the government’s reliance at Petitioner’s pro se 

trial on alleged telephone calls placed by Petitioner—who lived and worked in 

Seattle, some 2900 miles from Manhattan during the relevant period—to New York 

City telephone numbers, only one of which was exclusive to the Southern District of 

New York, as sufficient to establish that venue was proper in the Southern District.  
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There was no evidence presented at trial that Petitioner knew or reasonably 

foresaw that those conversations placed his alleged actions in the Southern District.  

Because the evidence was insufficient to establish that Petitioner knew or 

reasonably foresaw that his alleged acts in furtherance of the offenses placed him 

within the Southern District of New York, venue in that district was improper.  

STATEMENT OF THE CASE 

1. Petitioner, a resident of the State of Washington, was indicted in April 

2022 in the Southern District of New York on allegations that he participated in a 

conspiracy to defraud the National Basketball Association (“NBA”) Players’ Health 

and Welfare Benefit Plan (the “Plan”).  The Plan’s administrator, ProFlex, is located 

in Williamsville, New York, which is within the Western District of New York.  During 

the relevant time period, Petitioner lived and worked in Seattle, Washington.   

2. The indictment alleged that Petitioner, from approximately 2019 to 

2021, used his position as a physician to create and submit false invoices to the Plan 

for services to Plan participants that allegedly were never rendered.  He was 

charged with one count of conspiracy to commit wire fraud and health care fraud 

(18 U.S.C. § 1349); conspiracy to make false statements relating to health care 

matters (18 U.S.C. § 371); health care fraud (18 U.S.C. §§ 1347 and 2); and wire 

fraud (18 U.S.C. §§ 1343 and 2).  

3. In June 2024, Petitioner proceeded to trial pro se, with the 

undersigned counsel appointed as standby CJA trial counsel.  Petitioner requested 

a jury charge on the issue of venue.  The government’s theory of venue relied on 
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telephone calls allegedly with an attorney located in Manhattan whose firm, 

Proskauer, had been hired by the NBA to investigate allegedly suspicious Plan 

invoices.  The jury returned a guilty verdict on all counts.   

4. Petitioner was sentenced in November 2024 to 60 months’ 

imprisonment, with three years of supervised release.  He filed a timely notice of 

appeal pro se on December 3, 2024.  The undersigned was appointed as CJA counsel 

for the direct appeal.   

5. Petitioner argued on appeal inter alia that venue in the Southern 

District of New York was improper.  The government on appeal presented an 

additional theory of venue, arguing that Petitioner’s alleged calls to a telephone 

number with a 917 area code, to an individual whom Petitioner thought was a Plan 

representative, was sufficient to establish venue in the Southern District.  

Petitioner argued that there was insufficient evidence presented at trial that 

Petitioner knew or could reasonably foresee that the calls with the NBA lawyer or 

the mistaken Plan representative at the 917 number placed his alleged actions in 

the Southern District.  Further, he argued that nothing during those alleged 

conversations was in furtherance of the alleged offense.   

6. Oral argument was held on December 8, 2025.   

7. The panel affirmed the District Court’s judgment on December 15, 2025.  

As relevant to this petition, the panel affirmed the finding of venue on two theories.  

First, the panel concluded that “[t]he evidence at trial demonstrated that 

Washington made several calls in furtherance of the conspiracy to a worker for the 
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Plan’s administrator, who was using a telephone with the 917 area code assigned to 

cellular telephones in New York City.”  App. 5a.  According to the panel, 

“Washington testified on direct examination that he knew the 917 number he called 

‘was the [P]lan’—the very entity he was trying to defraud. . . .  And the government 

proved that the Plan itself was administered ‘[i]n Manhattan.’”  Id. 

Second, the panel concluded that “Washington also initiated telephone calls 

to an attorney with the New York law firm that was representing the NBA in its 

investigation of the scheme to defraud the Plan,” and, “[d]uring those calls, which 

were made to the law firm’s 212 number and answered at the firm’s ‘Manhattan 

offices,’ Washington made false statements concerning invoices that he had 

submitted to the Plan for medical services that he never actually performed[.]”  Id. 

(internal citations omitted).  

8. Based on those two theories of venue, the panel held that “the jury was 

justified in concluding by a preponderance of the evidence that Washington knew—

or reasonably foresaw—that his calls would be answered in the Southern District of 

New York.”  Id. at 6a.   

REASONS FOR GRANTING THE PETITION 

I. The Court should grant review to decide whether Petitioner’s acts 

allegedly in furtherance of the offense were reasonably foreseeable 

to Petitioner to have occurred in the Southern District of New York.   

The decision below is wrong on two separate theories.   

First, the Second Circuit erroneously determined that “the government 

proved that the Plan itself was administered ‘[i]n Manhattan.’”  App. 5a.   
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Contrary to this conclusion, the evidence presented at trial established that 

the Plan was administered by Pro-Flex Administrators located in Williamsville, 

New York, which is in the Western District of New York.  The government’s 

witness, Jennifer Moore, testified that Pro-Flex Administrators, the company that 

she worked for, “was the administrator of the [P]lan” during the alleged offense 

conduct.  A396 at 25:20–22; see also A395 at 4–14.  Pro-Flex forms admitted as 

evidence during trial use an address located in Williamsville, New York.  See, e.g., 

A1234 (listing the Williamsville address on a “reimbursement request form”); A1292 

(listing the same Williamsville address on an authorization form).   

Yet the panel’s conclusion relied on Moore’s testimony that the Plan’s Board 

of Trustees met in Manhattan quarterly.   

There was no evidence presented at trial that Petitioner knew or could have 

reasonably foreseen that the Plan’s Board of Trustees had a connection to 

Manhattan.  The government could have asked Petitioner during cross examination 

this question; they did not.  Further, there was no evidence presented at trial that 

the Board played an administrative role in the Plan, or that the Board’s governance 

of the Plan equated to administration of the Plan.  Nor was there evidence 

presented at trial that the Board was made aware of the alleged scheme involving 

the Plan.  The government could have asked Moore those questions, but it declined 

to do so.  Petitioner could not have known or reasonably foreseen that the Board—

which was a governing body for the Plan, not the administrator of the Plan—met in 

Manhattan.   
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The Second Circuit used this erroneous conclusion in its analysis of the 

government’s 917 theory.   

That Petitioner made what amounts to chance telephone calls to a 917 

number thinking it was the Plan cannot alone support venue when the evidence 

presented showed that Petitioner believed the Plan was located in Williamsville, 

New York, within the Western District of New York.  There was no evidence 

otherwise presented at trial regarding what took place on the alleged 917 calls that 

could have furthered the alleged scheme and placed Petitioner’s actions within the 

Southern District.  See United States v. Rommy, 506 F.3d 108, 124 (2d Cir. 2007) 

(suggesting that a “chance use of a telephone” could be insufficient to establish 

venue without additional evidence connecting the defendant to the district); see also 

United States v. Tang Yuk, 885 F.3d 57, 94–95 (2d Cir. 2018) (dissent) (indicating 

that “chance” telephone calls between co-defendants, some of whom were out of 

state, initiated from the Southern District at the direction of a government agent, 

could not satisfy the foreseeability prong).   

Further, 917 is an area code associated with New York City, not just 

Manhattan and the Bronx (which are in the Southern District of New York).  And 

there was no evidence presented at trial that Petitioner knew or could have 

reasonably foreseen that 917 is an area code associated with the Southern District.  

The government could have asked Petitioner on cross about his knowledge of area 

code 917’s connection to the Southern District; it declined to do so.   



10 

Cases in the Second Circuit where telephone calls are relied on to prove 

venue require more than the mere existence of a possible in-district call to show a 

defendant’s knowledge or reasonable foreseeability.  For example, in United States 

v. Mosquero-Prado, a non-precedential opinion, a defendant gave a “[confidential] 

informant a telephone number for a potential drug buyer in New York” that “began 

with an area code that was within the Southern District of New York.”  554 F. App’x 

54, 55–56 (2d Cir. 2014).  The Second Circuit did not alone rely on the in-district 

area code to conclude that venue in the Southern District was proper.  Rather, the 

Second Circuit also looked to evidence establishing that the defendant knew that 

the orchestrated drug buy was to be within the district.  See id.; see also Davis, 689 

F.3d at 189–90 (holding that venue was proper in the Southern District where the 

defendant telephoned someone in the Bronx, at her residence); Rommy, 506 F.3d at 

124 (same, where the confidential informant “effectively told [the defendant] that he 

was in Manhattan by noting that, as they spoke, he was looking at the site of the 

recently collapsed World Trade Center”); United States v. Naranjo, 14 F.3d 145, 

146–47 (2d Cir. 1994) (same, where a co-conspirator’s calls with an undercover 

agent in Manhattan was sufficient to establish venue when the co-conspirator knew 

that the agent was in Manhattan, with one call made to the agent at a Manhattan 

pay-phone).  This consideration in the venue analysis is amplified in the age of 

widespread cell phone reliance by a transient populace, where dialing an area code 

associated with multiple districts may not equate to a person answering the call in 

the venue district, or otherwise may not cause an act in the area code’s district.   
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Second, according to the Second Circuit, Petitioner “initiated telephone calls 

to an attorney with the New York law firm that was representing the NBA in its 

investigation” of the alleged scheme, and those calls “were made to the law firm’s 

212 number and answered at the firm’s ‘Manhattan offices[.]’”  App. 5a.  The panel 

concluded that Petitioner “made false statements concerning invoices” during those 

calls, and thus venue in the Southern District of New York was proper.  Id.  This 

conclusion was erroneous.  

The first call in December 2019 does not establish venue.   

As to foreseeability, the Proskauer attorney testified that Petitioner called 

him at work in December 2019.  The government presented no evidence at trial of a 

reason why Petitioner would know or could reasonably foresee that calling the 

Proskauer attorney back at work would be a call to the Southern District.  

Proskauer is an international law firm, with many offices, including one in New 

York City.  The Proskauer attorney did not testify that he told Petitioner on the call 

where he was located, and the government did not ask him.   

The government on appeal tried to piece it together by using Petitioner’s 

phone records from December 2019 showing a call to a 212 number.  However, the 

government did not establish at trial that the 212 number in the phone records was 

a number at Proskauer.  The government could have asked the Proskauer attorney 

whether the 212 telephone number in the phone records was associated with 

Proskauer, but it did not.  The government could have asked Petitioner if he knew 
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whether the 212 telephone number in the phone records was associated with 

Proskauer, it did not.  

Even assuming that the evidence established that the December 2019 call to 

Proskauer involved a 212 number, which Petitioner disputes, for the reasons 

discussed above the Second Circuit has historically required an indication of 

something more than just an area code or in-bound call to an area code associated 

with the district to connect the defendant to the district for the purpose of venue.  It 

is unreasonably speculative to conclude that the mere existence of a 212 outbound 

call from Petitioner means that Petitioner, living on the other side of the country, 

would understand that 212 is a number associated with the Southern District.   

As to the in furtherance prong, the Summary Order suggests that Petitioner 

lied on the call about the accuracy of his invoices to keep the alleged scheme going, 

thus satisfying venue’s in-furtherance prong.  App. 5a.  This does not track with 

what the government proved at trial.  The Proskauer attorney testified that the 

“goal” of the call was to have Petitioner “describe what invoices from his practice 

would look like.”  A823 at 452:19–23.  The Proskauer attorney could not recall if he 

said anything to Petitioner about the Plan specifically.  See A830 at 459:19–21.  

What he could recall was limited to asking Petitioner administrative questions 

about his billing practices.  For example, he testified that Petitioner “described the 

logo” on his invoice to him.  A824 at 453:6–7.  No specific patients were discussed.  

No specific invoices were discussed.  Not even the Plan was discussed.  The 

Proskauer attorney did not present Petitioner with any invoice to confirm its 
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accuracy.  The testimony shows that this was a call led by a junior associate about 

how Petitioner’s typical billing practices worked administratively.  The government 

did not unpack the call any further.  There were no alleged lies on the call that 

could have furthered the conspiracy.   

The March 2020 call likewise does not support venue.  

As to the reasonable foreseeability prong, the Proskauer attorney testified 

that Proskauer initiated the call in March 2020.  The Proskauer attorney could not 

even recall what phone number was used to call Petitioner in March 2020, or 

whether that phone was a work or cell phone belonging to him or one of his 

colleagues.  The was no evidence presented at trial that this call was even from a 

phone number associated with the Southern District.  Further, there was no 

evidence presented at trial that the Proskauer attorneys told Petitioner that they 

were in Manhattan during the call.  The government at trial did not question the 

Proskauer attorney or Petitioner about this.   

As to the in furtherance prong, the Second Circuit erroneously credited the 

government’s appellate argument that Petitioner lied during the March 2020 call 

when asked if several alleged co-conspirators, Melvin Ely and Milton Palacio, were 

his patients.  Mr. Ely as a witness for the government testified that he spoke to 

Petitioner on the phone, during which Petitioner gave him medical advice for a pre-

existing knee problem, including to ice, elevate, and rest it.  Regardless of anything 

else he testified too, this established that Petitioner rendered medical advice from 

physician to patient.  Mr. Palacio did not testify.   
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*   *   * 

The Second Circuit’s reliance on those two theories as establishing venue 

discredits the “freely chosen” requirement embedded in the Constitution’s venue 

provisions.  This Court should grant review to make clear the reasonable 

foreseeability standard for constitutional venue purposes.  The decision below is 

wrong.   
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CONCLUSION 

 For the foregoing reasons, the petition for writ of certiorari should be 

granted. 

Dated: May 21, 2026   

New York, New York 

 

Respectfully submitted,  

 

_/s/ David Esseks____ 

David Esseks,  

Counsel of Record 

Eugene Ingoglia 

Elizabeth Sullivan 

Esseks Ingoglia 

350 Fifth Ave., Suite 5200 

New York, New York 10018 

(212) 358-4343 

david.esseks@esseksingoglia.com 
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