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IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re JEREMIAH BANKS on Habeas Corpus.

The petition for writ of habeas corpus is denied.

Chief Justice
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COURT OF APPEAL, FOURTH APPELLATE DISTRICT

DIVISION ONE Court of Appeal
Fourth Appellate District
STATE OF CALIFORNIA FILED ELECTRONICALLY

01/17/2023

Kevin J. Lane, Clerk
By: Michael Hubbard

In re JEREMIAH BANKS D081368

on (San Bernardino
Super. Ct. No. FSB1404047)
Habeas Corpus.

THE COURT:
The petition for writ of habeas corpus has been read and considered by
Presiding Justice McConnell and Justices Do and Buchanan. Judicial notice

is taken of the prior opinion in appeal No. D075934.

In December 2017, a jury found Jeremiah Banks guilty of one count of
human trafficking of a minor, one count of pimping a minor under 16 years of
age, and one count of pandering by procuring a minor under 16 years of age.
The jury also found true allegations that Banks used force or fear during the
commission of one count, and that he had suffered a prior conviction within
the meaning of Penal Code section 12022.5. In November 2018, the trial

court sentenced Banks to an aggregate term of 30 years to life.

In his direct appeal, Banks argued the trial court erred in admitting
evidence of a prior incident of pandering committed by Banks and by

admitting prior statements made by the victim. In September 2019, this
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court modified the judgment to correct a minor sentencing error and affirmed

the judgment as modified.

In September 2020, Banks filed a petition for habeas corpus n the
superior court. In October 2020, the superior court summarily denied the

petition.

In his present petition, filed in December 2022, Banks collaterally
attacks the judgment of conviction. He sets forth seven separate grounds for
relief, which can be summarized as follows: 1) the victim’s pretrial interview
statements that were introduced at the preliminary hearing were coerced by
the investigating officer; 2) trial and appellate counsel provided ineffective
assistance in many regards, including by not conducting adequate
investigations, by not filing pretrial motions to suppress certain evidence,
and by not asserting meritorious arguments on appeal; 3) the prosecutor
violated Brady v. Maryland (1963) 373 U.S. 83 (Brady) by failing to disclose
exculpatory evidence; and 4) the cumulative effect of these errors warrants
reversal. Based on these grounds, Banks seeks an order vacating the

judgment of conviction.

Banks is not entitled to habeas corpus relief. His petition, filedv more
than four years after he was initially sentenced, and more than two years
after his habeas petition in the superior court was denied, is barred as
untimely. (In re Sanders (1999) 21 Cal.4th 697, 703; In re Swain (1949) 34
Cal.2d 300, 302.) As to his petition in this court, Banks claims that he had
anbther inmate help him with the petition. Banks believed the petition had
been filed until he learned on August 25, 2021 that no habeas petition

2
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concerning his underlying convictions had been filed in the California Court
of Appeal. However, Banks provides no explanation for the delay between
August 2021 when he discovered that no habeas petition had been filed, and
December 2022 when he did ultimately file a petition with this court. “[T]he
filing of untimely claims without any serious attempt at justification is an

example of abusive writ practice.” (In re Reno (2012) 55 Cal.4th 428, 460.)

Even if Banks’s petition were not procedurally barred, it would be
denied on the merits. A prisoner attacking a final judgment of conviction by
petition for writ of habeas corpus bears a heavy burden to plead a prima facie
claim for relief, and to do so should state with particularity the facts
underlying the claim and also submit declarations, pertinent trial
transcripts, and other reasonably available documents supporting the
claim. (People v. Duvall (1995) 9 Cal.4th 464, 474.) “Conclusory allegations
made without any explanation of the basis for the allegations do not warrant

relief, let alone an evidentiary hearing.” (People v. Karis (1988) 46 Cal.3d
612, 656.)

Banks alleges that false evidence was introduced at his preliminary
hearing consisting of coerced statements elicited by the police during the
victim’s pretrial interview. To be entitled to habeas corpus relief on this
basis, Banks must show that “[f]alse evidence that is substantially material
or probative on the issue of guilt or punishment was introduced.” (Pen. Code,
§ 1473, subd. (b)(1).) Regarding the use of coerced witness statements, “[t]he
defendant has no standing to assert a violation of another’s constitutional
rights.” (People v. Boyer (2006) 38 Cal.4th 412, 444.) “A defendant may

assert a violation of his or her own right to due process of the law and a fair
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trial based upon third party witness coercion, however, if the defendant can
establish that trial evidence was coerced or rendered unreliable . . . and that
the admission of this evidence would deprive the defendant of a fair trial.
[Citations.]” (People v. Williams (2010) 49 Cal.4th 405, 452-453.) Defendant
bears the burden of showing how the coercion “ ‘directly impaired the free
and voluntary nature of the . . . testimony in the trial itself [citation] and
impaired the reliability of the trial testimony [citation].” (Id. at p. 453,

fn. omitted.) Here, Banks contends that the victim’s statements that were
introduced into evidence at his preliminary hearing were improperly coerced,
because she was questioned by the investigating officer “in a cold/freezing
interview room . . . possibly under the influence of drugs and /or alcohol,” and
at the time of her interview, she was 15 years old. Although Banks contends
that the circumstances of the victim’s pretrial interview were coercive, he
does not specify what aspects of her testimony were false and why such false
testimony was essential to establishing the essential elements of the crimes.
Thus, Banks has not shown that any of the testimony that he contends was
false was “substantially material or probative” (Pen. Code, § 1473, subd.
(b)(1)), such that there is a reasonable probability that the outcome of his
preliminary hearing would have been different had the testimony not been
introduced (In re Roberts (2003) 29 Cal.4th 726, 742). Conclusory allegations
that the outcome would have been different absent the victim’s allegedly false
testimony are insufficient to state a prima facie case for relief. (See People v.
Williams (1988) 44 Cal.3d 883, 937 [habeas corpus petitioner must show
“prejudice as a ‘demonstrable reality,” not simply speculation as to the effect

of errors or omissions of counsel”].)

4
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Banks’s claims of ineffective assistance of counsel also do not state a
prima facie case for habeas corpus relief. With respect to the claim that trial
and appellate counsel did not conduct adequate investigations, Banks has not
shown that “counsel knew or should have known that further investigation
was necessary,” nor has he “establish[ed] the nature and relevance of the
evidence that counsel failed to present or discover.” (People v. Williams,
supra, 44 Cal.3d at p. 937.) Counsel’s decisions whether to file a pretrial
motion, whether to object to the admission of evidence at the preliminary
hearing, whether to call certain witnesses at the preliminary hearing, and
whether to raise certain arguments on appeal are all tactical decisions for
counsel to make, are accorded substantial deference by reviewing courts, and
rarely establish counsel’s incompetence. (See, e.g., People v. Riel (2000) 22
Cal.4th 1153, 1185 [failure to object]; People v. Bolin (1998) 18 Cal.4th 297,
334 [failure to call witnesses]; (People v. Turner (1992) 7 Cal.App.4th 1214,
1220, 1222 [failure to file pretrial motion to suppress]; In re Spears (1984)
157 Cal.App.3d 1203, 1211 [appellate counsel’s duties on appeal].) Nor has
Banks submitted any declarations from trial or appellate counsel or any
other attorney regarding counsels’ performance or whether any deficiency in
their performance caused him prejudice. (See Strickland v. Washington
(1984) 466 U.S. 668, 687; People v. Ledesma (1987) 43 Cal.3d 171, 215-218))
Although Banks is clearly dissatisfied with counsel’s representation at trial
and in his direct appeal, his repeated allegations that counsel provided
constitutionally ineffective assistance are insufficient to sustain his pleading
burden. “The burden of establishing incompetence rests with defendant and
1t must be shown as demonstrable reality, not as mere speculation.” (People

v. Lewis (1977) 71 Cal.App.3d 817, 821.)

5
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Banks also fails to state a prima facie claim of a Brady violation
entitling him to habeas corpus relief. The prosecution has a duty to disclose
evidence to a criminal defendant when the evidence is both favorable to the
defendant and material on either guilt or punishment. (In re Miranda (2008)
43 Cal.4th 541, 575.) Banks contends that prior to the preliminary hearing,
the prosecution withheld evidence related to the victim’s pretrial interviews.
Banks’s assertion that this evidence was exculpatory, however, is conclusory
and speculative, and he fails to sufficiently explain how this evidence would
have been favorable to him and thus had to be disclosed under Brady. In
particular, he does not explain why the disclosure of this evidence could have
led to a different outcome at the preliminary hearing. (See Cone v. Bell
(2009)_ 556 U.S. 449, 469-470 [“evidence is material within the meaning of
Brady when there is a reasonable probability that, had the evidence been
disclosed, the result of the proceeding would have been different”].) Banks
also claims that the police should have interviewed the victim’s stepmother.
However, even if the victim’s stepmother had information that was helpful to
the defense, police have no duty to collect all evidence that could benefit the

defense absent a showing of bad faith. (See Arizona v. Youngblood (1988) 488
U.S. 51, 57-58.)

Finally, because Banks’s individual claims of error lack merit, his claim
of cumulative prejudice from those errors necessarily fails. (People v.

Covarrubias (2016) 1 Cal.5th 838, 910; People v. Bolin (1998) 18 Cal.4th 297,
345.)

6
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The petition is denied.

DO, Acting P. J.

Copies to: All parties
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