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APPENDIX A 

In the 
UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
____________________________ 

No. 23-10682 
____________________________ 

FLOYD D. JOHNSON,  
a.k.a. Donald F. Johnson, 

Plaintiff-Appellant, 

versus 
 

UNITED STATES CONGRESS, 

Defendant-Appellee. 

____________________________ 

Appeal from the United States District Court 
for the Middle District of Florida 

D.C. Docket No. 6:22-cv-00504-WWB-DAB 
____________________________ 

OPINION OF THE COURT 

[Filed: 8/19/2025] 

Before WILLIAM PRYOR, Chief Judge, and LUCK and 
BRASHER, Circuit Judges. 

WILLIAM PRYOR, Chief Judge: 

This appeal requires us to decide whether an 
incarcerated veteran may sue the United States 
Congress to challenge the constitutionality of a 
veterans’ benefits statute, 38 U.S.C. § 5313, and, if 
not, whether he should be granted leave to amend his 
complaint to name a proper defendant. Floyd D. 
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Johnson sued Congress after the Veterans Benefits 
Administration reduced his monthly disability 
compensation under section 5313, which limits 
disability payments for certain incarcerated veterans. 
See id.; 38 C.F.R. § 3.665. Johnson alleged that 
section 5313 violated both the Bill of Attainder 
Clause, U.S. CONST. art. I, § 9, cl. 3, and the Equal 
Protection component of the Fifth Amendment, id. 
amend. V. The district court assumed, without 
deciding, that it had jurisdiction and dismissed 
Johnson’s complaint as frivolous. Because sovereign 
immunity bars Johnson’s complaint against 
Congress, and any amendment would be futile in the 
light of the exclusive review scheme established by 
the Veterans’ Judicial Review Act, Pub. L. No. 100-
687, 102 Stat. 4105 (1988), we vacate and remand 
with instructions to dismiss without prejudice for 
lack of jurisdiction.  

I. BACKGROUND 

Floyd D. Johnson, a United States Army veteran, 
was convicted of several state felonies and sentenced 
to 40 years of imprisonment in a Florida prison. 
During his incarceration, Johnson applied for 
disability benefits based on service-related post-
traumatic stress disorder. The Veterans Benefits 
Administration initially approved Johnson’s 
application at a 70 percent rate and later increased it 
to 80 percent following an administrative appeal. But 
the Administration later reduced Johnson’s monthly 
benefits to a 10 percent rate under section 5313 of the 
Veterans’ Benefits Act, which limits disability 
benefits to veterans incarcerated for more than 60 
days due to a felony conviction. See 38 U.S.C. 
§§ 1114(a), 5313; 38 C.F.R. § 3.665.  
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Johnson filed a pro se complaint against the 
United States Congress challenging his reduction in 
benefits. He alleged that section 5313 violated both 
the Bill of Attainder Clause, U.S. CONST. art. I, § 9, 
cl. 3 and the Equal Protection component of the Fifth 
Amendment, id. amend. V. Johnson sought an order 
directing the Administration “to immediately cease 
compensating incarcerated veterans at the reduced 
10 [percent] rate and to retroactively compensate 
incarcerated veterans” for alleged underpayment.  

A magistrate judge recommended dismissal of 
Johnson’s complaint. See 28 U.S.C. § 1915A. The 
magistrate judge assumed, without deciding, that 
“the [c]ourt may have jurisdiction over [Johnson’s] 
claim for veterans benefits to the extent he alleges 
only facial constitutional challenges.” But the 
magistrate judge concluded that Johnson’s claims 
were frivolous because he “failed to provide any 
persuasive allegation, argument, or citation that 
would lead the [magistrate judge] to conclude that he 
can present an arguable basis in law.”  

Over Johnson’s objection, the district court 
adopted the magistrate judge’s report and 
recommendation and dismissed his complaint. It 
declined to consider Johnson’s “general and 
conclusory objections” to the report. It dismissed his 
complaint because “numerous courts ha[d] upheld the 
law” and Johnson failed “to set forth a sufficient legal 
basis to challenge such precedent.”  

We appointed Patrick Fagan and Jeffrey Chen as 
counsel to represent Johnson on appeal. We thank 
them for accepting the appointment and for ably 
representing Johnson in keeping with the highest 
traditions of the legal profession. After the briefs 



4a 

were filed, we asked the parties to be prepared to 
address at oral argument “whether [we] should 
vacate the district court’s judgment and remand with 
instructions to dismiss without prejudice because 
Congress has not waived its sovereign immunity for 
constitutional claims arising from its enactment of 
legislation.” In response, Johnson moved for us to 
treat the Administration as the named defendant or, 
in the alternative, to grant him leave to amend his 
complaint to name a proper defendant.  

II. STANDARD OF REVIEW 

We review our subject-matter jurisdiction de 
novo, “even when it is raised for the first time on 
appeal.” Dupree v. Owens, 92 F.4th 999, 1004 (11th 
Cir. 2024).  

III. DISCUSSION 

Article III of the Constitution provides that the 
judicial power “shall extend” to certain “Cases” and 
“Controversies.” U.S. CONST. art. III, § 2. As a result, 
“[f]ederal courts are courts of limited jurisdiction” 
that “possess only that power authorized by the 
Constitution and statute.” United States v. Rivera, 
613 F.3d 1046, 1049 (11th Cir. 2010) (alteration 
adopted) (citation and internal quotation marks 
omitted). For this reason, “federal courts have an 
independent obligation to ensure that they do not 
exceed the scope of their jurisdiction” and to “raise 
and decide jurisdictional questions that the parties 
either overlook or elect not to press.” Henderson ex 
rel. Henderson v. Shinseki, 562 U.S. 428, 434 (2011). 
Because “[j]urisdiction is power to declare the 
law,      . . . when it ceases to exist, the only function 
remaining to the court is that of announcing the fact 
and dismissing the cause.” Ex parte McCardle, 74 
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U.S. (7 Wall.) 506, 514 (1869). “Without jurisdiction,” 
federal courts “cannot proceed at all in any cause.” Id.  

The district court erred when it assumed 
jurisdiction without deciding it. A federal court 
“cannot exercise hypothetical jurisdiction any more 
than [it] can issue a hypothetical judgment.” Friends 
of the Everglades v. EPA, 699 F.3d 1280, 1289 (11th 
Cir. 2012). That is, federal courts may not “assum[e] 
jurisdiction for the purpose of deciding the merits.” 
Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 
94 (1998) (citation and internal quotation marks 
omitted). Because “[h]ypothetical jurisdiction 
produces nothing more than a hypothetical 
judgment—which comes to the same thing as an 
advisory opinion,” the practice is “beyond the bounds 
of authorized judicial action.” Id. at 94, 101.  

We address whether the district court had 
subject-matter jurisdiction in two parts. First, we 
explain that sovereign immunity bars Johnson’s 
complaint against the United States Congress. 
Second, we explain that granting Johnson leave to 
amend his complaint would be futile because the 
district court would still lack jurisdiction under the 
exclusive review scheme established by the Veterans’ 
Judicial Review Act.  

A. Sovereign Immunity Bars Johnson’s Suit Against 
the United States Congress. 

“It is elementary that the United States, as 
sovereign, is immune from suit save as it consents to 
be sued, and the terms of its consent to be sued in 
any court define that court’s jurisdiction to entertain 
the suit.” United States v. Mitchell, 445 U.S. 535, 538 
(1980) (alterations adopted) (citation and internal 
quotation marks omitted). “Sovereign immunity is 
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jurisdictional,” so “the existence of consent is a 
prerequisite for [subject-matter] jurisdiction.” FDIC 
v. Meyer, 510 U.S. 471, 475 (1994) (citation and 
internal quotation marks omitted). “[E]xcept as 
Congress has consented to a cause of action against 
the United States, there is no jurisdiction in the 
Court of Claims” or “in any other court to entertain 
suits against the United States.” United States v. 
Testan, 424 U.S. 392, 399 (1976) (citation and 
internal quotation marks omitted). A “waiver of . . . 
sovereign immunity ‘cannot be implied but must be 
unequivocally expressed,’” id. (citation omitted), and 
is “strictly construed, in terms of its scope, in favor of 
the sovereign,” Dep’t of the Army v. Blue Fox, Inc., 
525 U.S. 255, 261 (1999); see also William Baude & 
Samuel L. Bray, Proper Parties, Proper Relief, 137 
HARV. L. REV. 153, 156 (2023) (explaining that federal 
courts may not “issue judgments against 
nonconsenting sovereigns” because Article III 
requires “proper parties against whom proper relief 
could be issued”).  

Moreover, as a jurisdictional limitation, sovereign 
immunity cannot be waived by federal officials. See 
United States v. U.S. Fid. & Guar. Co., 309 U.S. 506, 
513 (1940) (“[I]t is said that there was a waiver of 
immunity by a failure to object to the jurisdiction . . . 
. It is a corollary to immunity from suit on the part of 
the United States . . . that this immunity cannot be 
waived by officials. If the contrary were true, it would 
subject the Government to suit in any court in the 
discretion of its responsible officers.”). And because 
subject-matter jurisdiction “can never be forfeited or 
waived,” we “have an independent obligation to 
determine” our own jurisdiction, “even in the absence 
of a challenge from any party.” Dupree, 92 F.4th at 
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1004–05 (citation and internal quotation marks 
omitted).  

At oral argument, both parties acknowledged 
that Congress has not waived sovereign immunity for 
constitutional challenges to section 5313. We agree. 
So Johnson cannot sue Congress.  

B. Granting Leave to Amend Would be Futile.  

Because Congress is not a proper defendant, 
Johnson asks us to construe his complaint as naming 
a proper defendant or to grant him leave to amend on 
appeal to substitute a proper party. But any 
amendment would be futile because Congress has 
vested exclusive jurisdiction to review challenges to 
the constitutionality of veterans’ benefits laws in the 
Court of Appeals for Veterans Claims and in the 
United States Court of Appeals for the Federal 
Circuit.  

We begin, as always, with the statutory text. See 
Harris v. Garner, 216 F.3d 970, 972 (11th Cir. 2000) 
(en banc). Section 511 provides that “[t]he Secretary 
[of Veterans Affairs] shall decide all questions of law 
and fact necessary to a decision by the Secretary 
under a law that affects the provision of benefits by 
the Secretary to veterans.” 38 U.S.C. § 511(a). Unless 
a statutory exception applies, “the decision of the 
Secretary as to any such question shall be final and 
conclusive and may not be reviewed by any other 
official or by any court, whether by an action in the 
nature of mandamus or otherwise.” Id.  

The Veterans’ Judicial Review Act provides an 
exclusive scheme of judicial review for all questions 
arising from veterans’ benefits decisions. First, “[a]ll 
questions . . . subject to decision by the Secretary” 
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under section 511(a) are “subject to one review on 
appeal” to the Board of Veterans’ Appeals, and its 
decision becomes the “[f]inal decision[]” of the 
Secretary. Id. § 7104(a). After the Board decides the 
appeal, “[t]he Court of Appeals for Veterans Claims 
[has] exclusive jurisdiction to review decisions of the 
Board” and “to affirm, modify, or reverse a decision of 
the Board or to remand the matter.” Id. § 7252(a) 
(emphasis added). It must “decide all relevant 
questions of law, interpret constitutional, statutory, 
and regulatory provisions” and “hold unlawful and 
set aside decisions” “contrary to constitutional right, 
power, privilege, or immunity” or “in violation of a 
statutory right.” Id. § 7261(a)(1), (3). After the Court 
of Appeals for Veterans Claims decides an appeal, 
any party may appeal to the Federal Circuit “with 
respect to the validity of a decision of the Court on a 
rule of law or of any statute or regulation . . . or any 
interpretation thereof . . . that was relied on by the 
Court in making the decision.” Id. § 7292(a).  

“[T]he Federal Circuit [has] exclusive jurisdiction 
to . . . interpret constitutional and statutory 
provisions, to the extent presented and necessary to a 
decision.” Id. § 7292(c) (emphasis added). It must 
“decide all relevant questions of law, including 
interpreting constitutional and statutory provisions,” 
and “hold unlawful and set aside any regulation or 
any interpretation thereof” that it finds to be 
“contrary to constitutional right, power, privilege, or 
immunity.” Id. § 7292(d)(1)(B). Although factual 
findings and applications of law to fact typically fall 
outside its scope of review, the Federal Circuit may 
review these issues to the extent they present 
constitutional questions. Id. § 7292(d)(2). Its 
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judgments are final, subject only to review by the 
Supreme Court by writ of certiorari. Id. § 7292(c).  

To decide whether the Veterans’ Judicial Review 
Act bars Johnson’s complaint from being filed in the 
district court, we “ask[] only whether Congress’ 
intent to preclude district court jurisdiction [is] ‘fairly 
discernible in the statutory scheme.’” Elgin v. Dep’t of 
the Treasury, 567 U.S. 1, 9–10 (2012) (citation 
omitted). To be sure, the Supreme Court has 
cautioned that “where Congress intends to preclude 
judicial review of constitutional claims its intent to do 
so must be clear” so as “to avoid the ‘serious 
constitutional question’ that would arise if a federal 
statute were construed to deny any judicial forum for 
a colorable constitutional claim.” Webster v. Doe, 486 
U.S. 592, 603 (1988) (citation omitted). But as Elgin 
clarified, the “heightened standard” applies only 
when a statute “purports to ‘deny any judicial forum 
for a colorable constitutional claim.’” 567 U.S. at 9 
(emphasis added) (quoting Webster, 486 U.S. at 603). 
No heightened standard applies “where Congress 
simply channels judicial review of a constitutional 
claim to a particular court.” Id.  

The Act does not eliminate judicial review; it 
instead channels review exclusively to the Court of 
Appeals for Veterans Claims and then to the Federal 
Circuit. Congress’s intent to exclude district-court 
jurisdiction is “fairly discernible” from the Act. Id. at 
9–10 (citation and internal quotation marks omitted). 
By vesting in the Federal Circuit “exclusive 
jurisdiction” to interpret constitutional provisions 
“necessary to a decision” and empowering that 
federal court to set aside any regulation or 
interpretation found “contrary to constitutional 
right,” 38 U.S.C. § 7292(c), (d)(1), Congress clearly 
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barred district courts from exercising jurisdiction 
over constitutional claims related to veterans’ 
benefits decisions.  

Johnson concedes that the Act strips district 
courts of jurisdiction over as-applied constitutional 
challenges to statutes affecting individual benefits 
decisions. And each of our sister circuits that has 
considered the question agrees that a veteran cannot 
circumvent the statutory scheme by recasting his 
benefit decision in constitutional terms. See, e.g., 
Sugrue v. Derwinski, 26 F.3d 8, 11 (2d Cir. 1994) 
(“[C]ourts do not acquire jurisdiction to hear 
challenges to benefits determinations merely because 
those challenges are cloaked in constitutional 
terms.”); Zuspann v. Brown, 60 F.3d 1156, 1159 (5th 
Cir. 1995) (“Since the enactment of the [Act], federal 
courts have refused to entertain constitutional claims 
if they are based on the [Administration’s] actions in 
a particular case.”); Hicks v. Veterans Admin., 961 
F.2d 1367, 1370 (8th Cir. 1992) (concluding that 
veteran’s “claim that unconstitutional retaliatory 
conduct was the cause of the reduction of his 
disability rating and benefits is essentially a 
challenge to the reduction of benefits on a 
constitutional basis” and that “[a]s a challenge to a 
decision affecting benefits, it is encompassed by 
[section] 511 and is not reviewable”); Veterans for 
Common Sense v. Shinseki, 678 F.3d 1013, 1025 (9th 
Cir. 2012) (en banc) (concluding that the 
jurisdictional limitation in section 511(a) “extends 
not only to cases where adjudicating veterans’ claims 
requires the district court to determine whether the 
[Administration] acted properly in handling a 
veteran’s request for benefits, but also to those 
decisions that may affect such cases”); see also 
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Weaver v. United States, 98 F.3d 518, 520 (10th Cir. 
1996) (holding that a district court lacked jurisdiction 
to consider a litigant’s allegations against 
Administration officials because he sought “review of 
actions taken in connection with the denial of [his] 
administrative claim for benefits” and presented 
“nothing more than a challenge to the underlying 
benefits decision”); Blue Water Navy Viet. Veterans 
Ass’n v. McDonald, 830 F.3d 570, 574 (D.C. Cir. 2016) 
(explaining that section 511 bars district court review 
of a claim “when ‘underlying the claim is an 
allegation that the [Administration] unjustifiably 
denied . . . a veterans’ benefit’” (citation omitted)).  

Nevertheless, Johnson contends—and some of 
our sister circuits have agreed—that district courts 
retain jurisdiction over facial constitutional 
challenges, despite no textual support in the Act 
distinguishing between facial and as-applied claims. 
See, e.g., Disabled Am. Veterans v. U.S. Dep’t of 
Veterans Affs., 962 F.2d 136, 141 (2d Cir. 1992) 
(“[S]ince the Veterans neither make a claim for 
benefits nor challenge the denial of such a claim, but 
rather challenge the constitutionality of a statutory 
classification drawn by Congress, the district court 
had jurisdiction . . . .”); Gila River Indian Cmty. v. 
U.S. Dep’t of Veterans Affs., 899 F.3d 1076, 1079 (9th 
Cir. 2018) (“[Section] 511(a) allows the exercise of 
jurisdiction over certain facial constitutional 
challenges that require only a ‘consideration of the 
constitutionality of the procedures in place,’ rather 
than ‘a consideration of the decisions that emanate 
through the course of the presentation of those 
claims.’” (quoting Veterans for Common Sense, 678 
F.3d at 1034)); Beamon v. Brown, 125 F.3d 965, 972–
73, 973 n.4 (6th Cir. 1997) (holding that “district 
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court jurisdiction over facial challenges to acts of 
Congress survived [section 511],” yet concluding that 
“Congress . . . effectively stripp[ed] district courts of 
any such jurisdiction” over “constitutional attacks on 
the operation of the claims system” (citation and 
internal quotation marks omitted)).  

We see no textual basis for interpreting the 
language vesting “exclusive jurisdiction” in reviewing 
courts to “interpret constitutional . . . provisions,” 38 
U.S.C. § 7292(c), and “set aside decisions” found 
“contrary to constitutional right,” id. § 7261(a)(3), as 
being limited only to as-applied constitutional 
challenges to individual benefits decisions. “Without 
some indication to the contrary,” we will not 
“arbitrarily limit[]” the Act’s jurisdictional scheme by 
carving out facial constitutional challenges, because 
doing so would deny the statutory text its “full and 
fair scope.” ANTONIN SCALIA & BRYAN A. GARNER, 
READING LAW: THE INTERPRETATION OF LEGAL TEXTS 
§ 9, at 101 (2012).  

Our sister circuits’ decisions largely predate 
Elgin, and none of their later precedents address 
whether Elgin requires a different result. See, e.g., 
Disabled Am. Veterans, 962 F.2d 136 (predating 
Elgin); Gila River Indian Cmty., 899 F.3d 1076 (not 
citing Elgin); Beamon, 125 F.3d 965 (predating 
Elgin). There the Supreme Court rejected a proposed 
distinction between facial and as-applied 
constitutional challenges as “hazy at best and 
incoherent at worst.” Elgin, 567 U.S. at 15. The Court 
instead held that a comprehensive administrative-
review scheme for terminations of civil servants’ 
employment, culminating in review by the Federal 
Circuit, barred a district court from exercising 
jurisdiction over constitutional claims. Id. at 5, 15. 
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And it rejected the attempt to “carve[] out for district 
court adjudication only facial constitutional 
challenges,” because “‘the distinction between facial 
and as-applied challenges is not so well defined that 
it has some automatic effect or that it must always 
control the pleadings and disposition in every case 
involving a constitutional challenge.’” Id. at 15 
(quoting Citizens United v. Fed. Election Comm’n, 
558 U.S. 310, 331 (2010)).  

Johnson responds by pointing to an earlier 
decision, Johnson v. Robison, 415 U.S. 361 (1974), 
which held that section 211(a)—the predecessor to 
section 511(a)—did not preclude the district courts 
from entertaining facial constitutional challenges to 
acts of Congress affecting benefits. See Act of August 
12, 1970, § 8, 84 Stat. 787, 790 (current version at 38 
U.S.C. § 511). But Robison involved a materially 
different statutory scheme that has since been 
amended. In Robison, the Administration argued that 
section 211(a) “bar[red] federal courts from deciding 
the constitutionality of veterans’ benefits legislation.” 
Id. at 366. Because that construction would have left 
“a veteran whose claim was rejected by the 
[Administration] . . . unable to obtain further review” 
in any court, Henderson, 562 U.S. at 432, the 
Supreme Court explained that “[s]uch a construction 
would . . . raise serious questions concerning the 
constitutionality of [section] 211(a),” Robison, 415 
U.S. at 366. So it applied the canon of constitutional 
avoidance to “ascertain whether a construction of the 
statute is fairly possible by which the constitutional 
questions may be avoided.” Id. at 367 (alterations 
adopted) (citation and internal quotation marks 
omitted).  
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The Court ruled that district courts retained 
jurisdiction to hear facial constitutional challenges to 
veterans’ benefits statutes because “no explicit 
provision of [section] 211(a) bar[red] judicial 
consideration of appellee’s constitutional claims” and 
there was no “‘clear and convincing’ evidence of 
[Congress’s] intent . . . to restrict access to judicial 
review.” Id. at 367, 373–74. Central to that holding 
was the reasoning that the former section 211(a) 
stripped the jurisdiction of a district court to review a 
decision of “the Administrator on any question of law 
or fact under any law administered by the Veterans’ 
Administration providing benefits for veterans.” 84 
Stat. at 790 (emphasis added). The Court explained 
the distinction between, on the one hand, “[a] 
decision of law or fact ‘under’ a statute [that] is made 
by the Administrator in the interpretation or 
application of a particular provision of the statute,” 
and, on the other, a “constitutional challenge . . . to a 
decision of Congress.” Robison, 415 U.S. at 367 
(emphasis omitted). Because facial constitutional 
challenges “arise under the Constitution,” not the 
statutes whose validity they contest, the Court held 
that section 211(a) did not deprive district courts of 
jurisdiction to hear facial challenges. Id. (citation and 
internal quotation marks omitted).  

When Congress amended the statute a decade 
after Robison, it adopted materially different 
language that resolved the concerns expressed by the 
Supreme Court. Unlike its predecessor, section 511(a) 
does not restrict the Administrator’s authority over 
questions arising “under any law administered by the 
Veterans’ Administration.” 84 Stat. at 790 (emphasis 
added). Instead, it instructs the Secretary to decide 
“all questions of law and fact necessary to a decision 
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by the Secretary under a law that affects the 
provision of benefits.” 38 U.S.C. § 511(a) (emphasis 
added). The constitutionality of an underlying 
benefits statute unquestionably presents a 
“question[] of law . . . that affects the provision of 
benefits.” Id. (emphasis added). By replacing the 
narrower phrase “administered by,” 84 Stat. at 790, 
with the broader term “affects,” 38 U.S.C. § 511(a), 
Congress expanded the statute’s reach and foreclosed 
the very distinction on which Robison rested.  

Moreover, Robison invoked the canon of 
constitutional avoidance because the 
Administration’s interpretation of the former section 
211(a) would have foreclosed all judicial review of 
constitutional claims. “[I]f a federal statute were 
construed to deny any judicial forum for a colorable 
constitutional claim,” it would raise a “‘serious 
constitutional question.’” Webster, 486 U.S. at 603 
(citation omitted). But this concern applies only to 
statutes that “deny any judicial forum for a colorable 
constitutional claim,” not to those that only 
“channel[] judicial review of a constitutional claim to 
a particular court.” Elgin, 567 U.S. at 9 (citation and 
internal quotation marks omitted).  

Section 511(a), like the statute in Elgin, does not 
foreclose all judicial review; it instead directs that 
judicial review occur exclusively in the Court of 
Appeals for Veterans Claims and then in the Federal 
Circuit. Because the Federal Circuit, an Article III 
court, is fully capable of providing meaningful review, 
section 511(a) does not raise the “serious 
constitutional question” posed by the former statute 
in Robison. We need not strain to adopt a statutory 
construction that avoids a constitutional question; we 
need only apply the statute as written.  
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Even if Johnson were to remove Congress as a 
defendant and assert only a facial constitutional 
challenge to section 5313, the district court would 
still lack jurisdiction. Section 511(a) requires the 
Secretary to address all constitutional questions 
“necessary” to deciding veterans’ benefits claims, and 
the Act establishes an exclusive process of judicial 
review for those decisions. Because the 
constitutionality of a governing statute plainly raises 
a “question[] of law” that “affects the provision of 
benefits,” 38 U.S.C. § 511(a), and Congress vested the 
Federal Circuit with “exclusive jurisdiction” to decide 
constitutional questions “necessary to” the 
Secretary’s decision, id. § 7292(c), we end where we 
began: with the words of the statutory text. That text 
makes clear that any amendment of Johnson’s 
complaint would be futile.  

IV. CONCLUSION 

We VACATE and REMAND with instructions to 
dismiss without prejudice for lack of jurisdiction.  
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In the 
UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

____________________________ 

No. 23-10682 
____________________________ 

DONALD F. JOHNSON,  
 

Plaintiff-Appellant, 

versus 
 

UNITED STATES CONGRESS, 

Defendant-Appellee. 

____________________________ 

Appeal from the United States District Court 
for the Middle District of Florida 

D.C. Docket No. 6:22-cv-00504-WWB-DAB 
____________________________ 

[Filed: 03/22/2024] 

ORDER: 

In March 2022, Donald Johnson, a Florida 
prisoner proceeding pro se, filed a complaint 
asserting that 38 U.S.C. § 5313, which places limits 
on payment of military veterans benefits to persons 
incarcerated for conviction of a felony, was 
unconstitutional. Johnson, an Army veteran, alleged 
that the Veterans Administration granted him 
disability benefits based on a post-traumatic stress 
disorder diagnosis, but gave him a 10 percent 
penalty, pursuant to § 5313, for being incarcerated 
for more than 61 days. Johnson asserted that 
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Congress exceeded its authority in enacting § 5313, 
and that § 5313 constituted an improper Bill of 
Attainder because it punished incarcerated veterans 
via legislation by taking away their benefits without 
giving them a trial. Specifically, he argued that 
§ 5313 encroached upon existing laws that award 
disability compensation to veterans. 

The district court dismissed Johnson’s complaint 
after concluding that, to the extent that the 
complaint raised colorable constitutional challenges 
to § 5313, such claims were frivolous because courts 
have consistently upheld, against various 
constitutional challenges, the nonpayment of benefits 
to prison inmates, and courts specifically have upheld 
the constitutionality of § 5313. Further, it concluded 
that § 5313 could not be a Bill of Attainder because 
the suspension of a noncontractual benefit could not 
be considered a punishment. 

Johnson appealed, and a motion for leave to 
proceed was construed from his consent form. He has 
also moved for appointment of counsel. 

All prisoners seeking to commence or appeal a 
judgment in a civil non-habeas action must, under 
the Prison Litigation Reform Act of 1995, pay the 
filing fees regardless of whether they are indigent, or 
the appeal is non-frivolous. 28 U.S.C. § 1915(a), (b). 
Because Johnson consented to paying the filing fee, 
the only remaining issue regarding his leave to 
proceed motion is whether an appeal would be 
frivolous. See id. § 1915(e)(2)(B). An action “is 
frivolous if it is without arguable merit either in law 
or fact.” Bilal v. Driver, 251 F.3d 1346, 1349 (11th 
Cir. 2001). 
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While other courts have upheld the 
constitutionality of § 5313 and clarified the statute’s 
congressional intent, this Court has not ruled on 
§ 5313’s constitutionality. Accordingly, Johnson has a 
nonfrivolous argument that his claim was wrongly 
dismissed. See 28 U.S.C. § 1915A(a), (b)(l). As such, 
this Court GRANTS Johnson leave to proceed on 
appeal. 

Because Johnson presents a novel issue on 
appeal, his motion for appointment of counsel is 
GRANTED. Counsel will be appointed by separate 
order. 

/s/ Nancy G. Abudu 
UNITED STATES CIRCUIT JUDGE 
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APPENDIX C 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
DONALD F. JOHNSON, 

Plaintiff, 

v. 

THE UNITED STATES 
CONGRESS, 

Defendant. 

___________________________/ 

Case No.  
6:22-cv-504-WWWB-DAB 
 
[Filed: 11/14/2022] 

ORDER 

THIS CAUSE is before the Court on Plaintiff’s 
Reply to the Court Show Cause Order (Doc. 10), 
which this Court construes as a Motion for Extension 
of Time to Serve. United States Magistrate Judge 
Celeste F. Bremer issued a Report and 
Recommendation (Doc. 11), in which she recommends 
that this case be dismissed and Plaintiff’s Motion be 
denied as moot. Plaintiff filed Objections (Doc. 12) to 
the Report and Recommendation.  

When a party objects to a magistrate judge’s 
findings, the district court must “make a de novo 
determination of those portions of the report . . . to 
which objection is made.” 28 U.S.C. § 636(b)(1). The 
district court “may accept, reject, or modify, in whole 
or in part, the findings or recommendations made by 
the magistrate judge.” Id. The district court must 
consider the record and factual issues independent of 
the magistrate judge’s report, as de novo review is 
“essential to the constitutionality of [§] 636.” Jeffrey 
S. v. State Bd. of Educ., 896 F.2d 507, 512 (11th Cir. 
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1990). The objecting party must state with 
particularity findings with which it disagrees, along 
with its basis for the disagreement. Kohser v. 
Protective Life Corp., 649 F. App’x 774, 777 (11th Cir. 
2016) (citing Heath v. Jones, 863 F.2d 815, 822 (11th 
Cir. 1989)). The court will not consider “[f]rivolous, 
conclusive, or general objections.” Marsden v. Moore, 
847 F.2d 1536, 1548 (11th Cir. 1988) (citation 
omitted).  

Plaintiff raises general and conclusory objections 
to the Report and Recommendation, which this Court 
need not consider. Id. To the extent Plaintiff 
challenges the constitutionality of 38 U.S.C. § 5313, 
as Magistrate Judge Bremer discussed extensively, 
numerous courts have upheld the law, and Plaintiff 
fails to set forth a sufficient legal basis to challenge 
such precedent. After a de novo review of the record, 
the Court agrees entirely with the analysis in the 
Report and Recommendation.  

Therefore, it is ORDERED and ADJUDGED as 
follows:  

1. Plaintiff’s Objections (Doc. 12) are 
OVERRULED.  

2. The Report and Recommendation (Doc. 11) is 
ADOPTED and CONFIRMED and made a 
part of this Order.  

3. The Complaint (Doc. 1) is DISMISSED 
without prejudice.  

4. All pending motions are DENIED as moot.  

5. The Clerk is directed to close this case.  

DONE AND ORDERED in Orlando, Florida on 
November 14, 2022.  
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/s/ Wendy Berger    
WENDY W. BERGER 
UNITED STATES DISTRICT JUDGE 
 
 

Copies to: 
Unrepresented Party 
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APPENDIX D 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

 
DONALD F. JOHNSON, 

Plaintiff, 

v. 

THE UNITED STATES 
CONGRESS, 

Defendant. 

____________________________ 

Case No.  
6:22-cv-504-WWWB-DAB 
 
[Filed: 09/23/2022] 

REPORT AND RECOMMENDATION 

This cause came on for consideration without oral 
argument on the following motion: 

 

I. BACKGROUND 

Plaintiff pro se is incarcerated on state felony 
convictions from 2013 at the Tomoka Correctional 
Institution in Daytona Beach, Florida. On March 9, 
2022, Plaintiff filed a Complaint “Challenging the 

MOTION: PLAINTIFF’S REPLY TO THE COURT 
SHOW CAUSE ORDER and MOTION FOR 
EXTENSION OF TIME TO SERVE (Doc. 
No. 10)  

FILED: August 19, 2022  

It is RECOMMENDED that Plaintiff’s Complaint (Doc No. 
1) be DISMISSED without prejudice under 28 U.S.C. 
§§ 1915(e)(2)(B) and 1915A and that the motion for 
extension of time to serve Defendant (Doc. No. 10) be 
DENIED as moot. 
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Constitutionality of Title 38 U.S.C. § 5313” (Doc. No. 
1). He paid the full filing fee on March 25, 2022. 
Plaintiff asserts that he “is an Infantry IIB Veteran, 
and a service-connected disability recipient [from the 
Veterans Administration].” Doc. No. 1 at 1.  

According to Plaintiff, during his incarceration in 
state custody the Veterans Administration granted 
him benefits based on a post-traumatic stress 
diagnosis in 2020, but gave him a 10% rating 
disability penalty under 38 U.S.C. § 5313 for being 
incarcerated beyond 61 days. Id. at 1-2. Plaintiff is 
“challenging the constitutionality of Title 38 U.S.C. 
§ 5313 which was enacted by the United States 
Congress, placing limitation on payment of 
compensation and dependency, and indemnity 
compensation to veterans incarcerated for conviction 
of a felony.” Id. at 1. Plaintiff alleges that the United 
States Congress “commit[ted] an unconstitutional 
act, exceeding its constitutional authority, when 
legislating a retrospective law (38 U.S.C. § 5313) that 
invidiously encroaches on an existing law (38 U.S.C. 
§ 1110).” Id. at 2. Plaintiff also alleges that “the 
creation of Section 5313 must be declared as a Bill of 
Attainder violation with a tendentious intent to 
invade the sovereignty of Section 1110.” Id. at 7. 
Plaintiff’s Complaint “has incorporated Rule 5.1 of 
Federal Rules of Civil Procedure as a prerequisite to 
the filing of the pleading.” Id. at 1.  

On August 5, 2022, the Court entered an order 
directing Plaintiff to show cause why the Complaint 
should not be dismissed for failure to comply with 
Fed. R. Civ. P. 4(m). Doc. No. 9. On August 19, 2022, 
Plaintiff responded to the order to show cause and 
requested the Court “to extend the time for service 
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for an appropriate period of 20 to 30 days.” Doc. No. 
10 ¶ 6.  

II. LEGAL STANDARDS  

The Court shall review as soon as practicable 
after docketing “a complaint in a civil action in which 
a prisoner seeks redress from a governmental entity 
or officer or employee of a governmental entity.” 28 
U.S.C. § 1915A. Notwithstanding any filing fee that 
Plaintiff may have paid, the Court shall dismiss the 
case at any time if the Court determines that the 
action “(i) is frivolous or malicious; (ii) fails to state a 
claim on which relief may be granted; or (iii) seeks 
monetary relief against a defendant who is immune 
from such relief.” Id. § 1915(e)(2)(B); see id. 
§ 1915A(b). A lawsuit is frivolous if the plaintiff’s 
realistic chances of ultimate success are slight. Clark 
v. Ga. Pardons & Paroles Bd., 915 F.2d 636, 639 
(11th Cir. 1990). The Court must determine whether 
there is a factual and legal basis, of constitutional or 
statutory dimension, for the asserted wrong. Id. A 
district court should order a § 1915 dismissal only 
when a claim lacks an arguable basis in law. Neitzke 
v. Williams, 490 U.S. 319, 325 (1989). Claims may 
lack an arguable basis in law because of either 
factual or legal inadequacies. Id.  

An action fails to state a claim on which relief 
may be granted if it fails to include “a short and plain 
statement of the claim showing that the pleader is 
entitled to relief.” Harper v. Lawrence County, 592 
F.3d 1227, 1232-33 (11th Cir. 2010) (quoting Fed. R. 
Civ. P. 8(a)(2)). To avoid dismissal, the “complaint 
must contain sufficient factual matter, accepted as 
true, to ‘state a claim to relief that is plausible on its 
face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
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(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
570 (2007)). “Labels and conclusions” or “a formulaic 
recitation of the elements of a cause of action” that 
amount to “naked assertions” will not do. Id. The 
pleadings of pro se litigants nonetheless must be 
liberally construed and “are held to less stringent 
standards than formal pleadings drafted by lawyers.” 
Hughes v. Rowe, 449 U.S. 5, 9 (1980) (per curiam).  

III. ANALYSIS  

Section 5313(a)(1) provides:  

To the extent provided in subsection (d) of 
this section, any person who is entitled to 
compensation or to dependency and 
indemnity compensation and who is 
incarcerated in a Federal, State, local, or 
other penal institution or correctional facility 
for a period in excess of sixty days for 
conviction of a felony shall not be paid such 
compensation or dependency and indemnity 
compensation, for the period beginning on the 
sixty-first day of such incarceration and 
ending on the day such incarceration ends, in 
an amount that exceeds—  

(A) in the case of a veteran with a service-
connected disability rated at 20 percent 
or more, the rate of compensation payable 
under section 1114(a) of this title; or  

(B) in the case of a veteran with a service-
connected disability not rated at 20 
percent or more or in the case of a 
surviving spouse, parent, or child, one-
half of the rate of compensation payable 
under section 1114(a) of this title.  
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38 U.S.C. § 5313(a)(1). The Secretary of Veterans 
Affairs shall “not assign to any veteran a rating of 
total disability based on the individual 
unemployability of the veteran resulting from a 
service-connected disability during any period during 
which the veteran is incarcerated in a Federal, State, 
local, or other penal institution or correctional facility 
for conviction of a felony.” Id. § 5313(c). “A purpose of 
§ 5313(c) expressed by members of Congress when 
the statute was promulgated was to address the 
perceived problem of providing government benefits 
to individuals who were already being provided for by 
taxpayer funding of penal institutions.” Philbrook v. 
McDonough, 15 F.4th 1117, 1119 (Fed. Cir. 2021); see 
Wanless v. Shinseki, 618 F.3d 1333, 1337-38 (Fed. 
Cir. 2010) (noting congressional intent of § 5313).  

Here, the Court may have jurisdiction over 
Plaintiff’s claim for veterans benefits to the extent he 
alleges only facial constitutional challenges to 38 
U.S.C. § 5313. See Hutchison v. United States, No. 
3:15-cv-890-J-34MCR, 2016 WL 7173886, at *4 (M.D. 
Fla. May 12, 2016) (citing Brown v. Dep’t of Veterans 
Affs., 451 F. Supp. 2d 273, 277-79 (D. Mass. 2006)), 
report and recommendation adopted, 2016 WL 
7157561 (M.D. Fla. Dec. 8, 2016). “To the extent that 
the [Complaint], liberally construed, alleges 
colorable, facial constitutional challenges for which 
the Court has jurisdiction, such claims are 
nevertheless frivolous.” Id.  

The Complaint alleges that 38 U.S.C. § 5313 is 
unconstitutional because it “invidiously encroaches 
on the existing law (Title 38 U.S.C. § 1110) that 
awards disability compensation to ‘any veteran’ 
(incarcerated or not) so long as the veteran’s 
disability was not caused by willful (criminal) 
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misconduct, or abuse of alcohol or drugs.” Doc. No. 1 
at 2. “[S]o long as the veteran’s misconduct did not 
play a role in awards of disability compensation for 
the veteran, Section 1110 benefits would not be 
disturbed in any way against incarcerated veterans.” 
Id. at 3. The Complaint also alleges that § 5313 is a 
bill of attainder. Id. at 4-7.  

Courts “have uniformly and consistently upheld 
the nonpayment of benefits to prison inmates against 
various constitutional challenges,” however. 
Hutchison, 2016 WL 7173886, at *4 (citing, inter alia, 
Andujar v. Bowen, 802 F.2d 404, 405 (11th Cir. 1986) 
(per curiam)). “Similarly, courts have upheld the 
constitutionality of 38 U.S.C. § 5313.” Id. at *5 (citing 
McDermott v. McDonald, Case No. 12-29999, 2014 
WL 4435899 at *2 (Vet. App. Sept. 10, 2014); Brown, 
451 F. Supp. 2d at 281; Latham v. Brown, 4 Vet. App. 
265, 268 (Ct. Vet. App.) (noting that several courts 
have upheld the constitutionality of 38 U.S.C. § 5313 
and that no court has held § 5313 unconstitutional), 
aff’d per curiam, 11 F.3d 1070 (Fed. Cir. 1993) 
(unpublished table decision)). Further, “[i]n order to 
constitute a bill of attainder, the provision must 
inflict punishment upon a designated person or class 
of persons without the benefit of a trial.” Latham, 4 
Vet. App. at 268. Section 5313 is not a bill of 
attainder “because the suspension of a 
noncontractual benefit cannot be considered a 
punishment.” Jensen v. Heckler, 766 F.2d 383, 386 
(8th Cir. 1985) (per curiam); accord Andujar, 802 
F.2d at 405. Plaintiff “failed to provide any . . . 
persuasive allegation, argument, or citation that 
would lead the undersigned to conclude that [he] can 
present an arguable basis in law,” so the Court 
should dismiss Plaintiff’s Complaint without 
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prejudice. Hutchison, 2016 WL 7173886, at *5 (citing 
Williams, 490 U.S. at 325).  

V. CONCLUSION  

For the reasons stated above, it is 
RECOMMENDED that the Court  

1. DISMISS Plaintiff’s Complaint (Doc. No. 1) 
without prejudice, because, even liberally 
construed, it does not state a constitutional claim 
or the basis for a Bill of Attainder; and  

2. DENY as moot Plaintiff’s motion for extension of 
time to serve Defendant (Doc. No. 10).  

 

IT IS SO RECOMMENDED on September 23, 
2022.  

/s/ Celeste F. Bremer   
CELESTE F. BREMER 
UNITED STATES MAGISTRATE JUDGE 
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APPENDIX E 

38 U.S.C. § 511 

Decisions of the Secretary; finality 

(a) The Secretary shall decide all questions of law 
and fact necessary to a decision by the Secretary 
under a law that affects the provision of benefits by 
the Secretary to veterans or the dependents or 
survivors of veterans. Subject to subsection (b), the 
decision of the Secretary as to any such question 
shall be final and conclusive and may not be reviewed 
by any other official or by any court, whether by an 
action in the nature of mandamus or otherwise. 

(b) The second sentence of subsection (a) does not 
apply to-- 

(1) matters subject to section 502 of this title; 

(2) matters covered by sections 1975 and 1984 of 
this title; 

(3) matters arising under chapter 37 of this title; 
and 

(4) matters covered by chapter 72 of this title. 
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APPENDIX F 

U.S.C. § 5313 

Limitation on payment of compensation and 
dependency and indemnity compensation to 

persons incarcerated for conviction of a felony 

(a)  

(1) To the extent provided in subsection (d) of this 
section, any person who is entitled to 
compensation or to dependency and indemnity 
compensation and who is incarcerated in a 
Federal, State, local, or other penal institution or 
correctional facility for a period in excess of sixty 
days for conviction of a felony shall not be paid 
such compensation or dependency and indemnity 
compensation, for the period beginning on the 
sixty-first day of such incarceration and ending 
on the day such incarceration ends, in an amount 
that exceeds—  

(A) in the case of a veteran with a service-
connected disability rated at 20 percent or 
more, the rate of compensation payable under 
section 1114(a) of this title; or 

(B) in the case of a veteran with a service-
connected disability not rated at 20 percent or 
more or in the case of a surviving spouse, 
parent, or child, one-half of the rate of 
compensation payable under section 1114(a) 
of this title. 

(2) The provisions of paragraph (1) of this 
subsection shall not apply with respect to any 
period during which a person is participating in a 
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work-release program or is residing in a halfway 
house. 

(b)  

(1) All or any part of the compensation not paid to 
a veteran by reason of subsection (a) of this 
section may, as appropriate in an individual case, 
be apportioned under the same terms and 
conditions as are provided under section 5307 of 
this title. 

(2) All or any part of the dependency and 
indemnity compensation not paid to a surviving 
spouse or child by reason of subsection (a) of this 
section may, as appropriate in an individual case, 
be apportioned as follows:  

(A) In the case of dependency and indemnity 
compensation not paid to a surviving spouse, 
any apportionment shall be to the surviving 
child or children. 

(B) In the case of dependency and indemnity 
compensation not paid to a surviving child, 
any apportionment shall be to the surviving 
spouse or other surviving children, as 
applicable. 

(3) No apportionment may be made under this 
subsection to or on behalf of any person who is 
incarcerated in a Federal, State, local, or other 
penal institution or correctional facility for 
conviction of a felony. 

(c) The Secretary shall not assign to any veteran a 
rating of total disability based on the individual 
unemployability of the veteran resulting from a 
service-connected disability during any period during 
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which the veteran is incarcerated in a Federal, State, 
local, or other penal institution or correctional facility 
for conviction of a felony. 

(d) The provisions of subsection (a) of this section 
shall apply (1) with respect to any period of 
incarceration of a person for conviction of a felony 
committed after October 7, 1980, and (2) with respect 
to any period of incarceration on or after October 1, 
1980, for conviction of a felony of a person who on 
October 1, 1980, is incarcerated for conviction of such 
felony and with respect to whom the action granting 
an award of compensation or dependency and 
indemnity compensation is taken on or after such 
date. 

(e) For purposes of this section—  

(1) The term “compensation” includes disability 
compensation payable under section 1151 of this 
title. 

(2) The term “dependency and indemnity 
compensation” means death compensation 
payable under section 1121 or 1141 of this title, 
death compensation and dependency and 
indemnity compensation payable under section 
1151 of this title, and any benefit payable under 
chapter 13 of this title. 
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APPENDIX G 

38 U.S.C. § 7104 

Jurisdiction of the Board; decisions; notice 

(a) All questions in a matter which under section 
511(a) of this title is subject to decision by the 
Secretary shall be subject to one review on appeal to 
the Secretary. Final decisions on such appeals shall 
be made by the Board. Decisions of the Board shall be 
based on the entire record in the proceeding and upon 
consideration of all evidence and material of record 
and applicable provisions of law and regulation. 

(b) Except as provided in section 5108 of this title, 
when a claim is disallowed by the Board, the claim 
may not thereafter be readjudicated and allowed and 
a claim based upon the same factual basis may not be 
considered. 

(c) The Board shall be bound in its decisions by the 
regulations of the Department, instructions of the 
Secretary, and the precedent opinions of the chief 
legal officer of the Department. 

(d) Each decision of the Board shall include— 

(1) a written statement of the Board’s findings 
and conclusions, and the reasons or bases for 
those findings and conclusions, on all material 
issues of fact and law presented on the record; 

(2) a general statement— 

(A) reflecting whether evidence was not 
considered in making the decision because 
the evidence was received at a time when not 
permitted under section 7113 of this title; and 
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(B) noting such options as may be available 
for having the evidence considered by the 
Department; and 

(3) an order granting appropriate relief or 
denying relief. 

(e) After reaching a decision on an appeal, the Board 
shall promptly issue notice (as that term is defined in 
section 5100 of this title) of such decision to the 
following: 

(1) The appellant. 

(2) Any other party with a right to notice of such 
decision. 

(3) Any authorized representative of the 
appellant or party described in paragraph (2). 

(f) 

(1) The Secretary may provide notice under 
subsection (e) electronically if a claimant (or the 
claimant’s representative) elects to receive such 
notice electronically. 

(2) A claimant (or the claimant’s representative) 
may revoke such an election at any time, by 
means prescribed by the Secretary. 
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APPENDIX H 

38 U.S.C. § 7252 

Jurisdiction; finality of decisions 

(a) The Court of Appeals for Veterans Claims shall 
have exclusive jurisdiction to review decisions of the 
Board of Veterans’ Appeals. The Secretary may not 
seek review of any such decision. The Court shall 
have power to affirm, modify, or reverse a decision of 
the Board or to remand the matter, as appropriate. 

(b) Review in the Court shall be on the record of 
proceedings before the Secretary and the Board. The 
extent of the review shall be limited to the scope 
provided in section 7261 of this title. The Court may 
not review the schedule of ratings for disabilities 
adopted under section 1155 of this title or any action 
of the Secretary in adopting or revising that schedule. 

(c) Decisions by the Court are subject to review as 
provided in section 7292 of this title. 
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APPENDIX I 

38 U.S.C. § 7292 

Review by United States Court of Appeals for the 
Federal Circuit  

(a) After a decision of the United States Court of 
Appeals for Veterans Claims is entered in a case, any 
party to the case may obtain a review of the decision 
with respect to the validity of a decision of the Court 
on a rule of law or of any statute or regulation (other 
than a refusal to review the schedule of ratings for 
disabilities adopted under section 1155 of this title) 
or any interpretation thereof (other than a 
determination as to a factual matter) that was relied 
on by the Court in making the decision. Such a 
review shall be obtained by filing a notice of appeal 
with the Court of Appeals for Veterans Claims within 
the time and in the manner prescribed for appeal to 
United States courts of appeals from United States 
district courts. 

(b) 

(1) When a judge or panel of the Court of Appeals 
for Veterans Claims, in making an order not 
otherwise appealable under this section, 
determines that a controlling question of law is 
involved with respect to which there is a 
substantial ground for difference of opinion and 
that there is in fact a disagreement between the 
appellant and the Secretary with respect to that 
question of law and that the ultimate termination 
of the case may be materially advanced by the 
immediate consideration of that question, the 
judge or panel shall notify the chief judge of that 
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determination. Upon receiving such a 
notification, the chief judge shall certify that such 
a question is presented, and any party to the case 
may then petition the Court of Appeals for the 
Federal Circuit to decide the question. That court 
may permit an interlocutory appeal to be taken 
on that question if such a petition is filed with it 
within 10 days after the certification by the chief 
judge of the Court of Appeals for Veterans 
Claims. Neither the application for, nor the 
granting of, an appeal under this paragraph shall 
stay proceedings in the Court of Appeals for 
Veterans Claims, unless a stay is ordered by a 
judge of the Court of Appeals for Veterans Claims 
or by the Court of Appeals for the Federal Circuit. 

(2) For purposes of subsections (d) and (e) of this 
section, an order described in this paragraph 
shall be treated as a decision of the Court of 
Appeals for Veterans Claims. 

(c) The United States Court of Appeals for the 
Federal Circuit shall have exclusive jurisdiction to 
review and decide any challenge to the validity of any 
statute or regulation or any interpretation thereof 
brought under this section, and to interpret 
constitutional and statutory provisions, to the extent 
presented and necessary to a decision. The judgment 
of such court shall be final subject to review by the 
Supreme Court upon certiorari, in the manner 
provided in section 1254 of title 28. 

(d) 

(1) The Court of Appeals for the Federal Circuit 
shall decide all relevant questions of law, 
including interpreting constitutional and 
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statutory provisions. The court shall hold 
unlawful and set aside any regulation or any 
interpretation thereof (other than a 
determination as to a factual matter) that was 
relied upon in the decision of the Court of 
Appeals for Veterans Claims that the Court of 
Appeals for the Federal Circuit finds to be— 

(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance 
with law; 

(B) contrary to constitutional right, power, 
privilege, or immunity; 

(C) in excess of statutory jurisdiction, 
authority, or limitations, or in violation of a 
statutory right; or 

(D) without observance of procedure required 
by law. 

(2) Except to the extent that an appeal under this 
chapter presents a constitutional issue, the Court 
of Appeals may not review (A) a challenge to a 
factual determination, or (B) a challenge to a law 
or regulation as applied to the facts of a 
particular case. 

(e) 

(1) Upon such review, the Court of Appeals for 
the Federal Circuit shall have power to affirm or, 
if the decision of the Court of Appeals for 
Veterans Claims is not in accordance with law, to 
modify or reverse the decision of the Court of 
Appeals for Veterans Claims or to remand the 
matter, as appropriate. 
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(2) Rules for review of decisions of the Court of 
Appeals for Veterans Claims shall be those 
prescribed by the Supreme Court under section 
2072 of title 28. 

 

 

 


