INDEX TO APPENDICES

Appendix 1: Discretionary appeal not allowed by State v. Gordon, 2025-Ohio-
5078, 2025 Ohio LEXTS 2266 (Nov. 12, 2025).

“Appendix 2: State of Ohio, PlaintiffAppellee -vs- Jason Gordon, Defendant-
Appellant, Tuscarawas County Court of Appeals, Fifth Appellate District of tho,_
No. 2024 AP 06 0021, Decided April 7, 2025; cited at 2025-Ohio-1229; 2025 Ohio App.
LEXIS 1190; 2025 LX 273657.

Appendix 3: Motion for Delayed Appeal to the Ohio Supreme Court granted by
State v. Gordon, 179 Ohio St. 3d 1425, 2025-Ohio- 2537, 2025 Oh10 LEXIS 1467, 263
N.E.3d 357 (July 22 2025);




’

Supreme Court of Ohio Clerk of Court - Filed November 12, 2025 - Case No. 2025-0733

The Supreme onrt of ®hio

Case No. 2025-0733
ENTRY

State of Ohio

- V.

SESASISS LSS g s
vvvvvvvuv‘v‘v'v'v'v'v'u'

Jason Gordon '

. Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to Rule 7.08(B)(4).

(Tuscarawas County Court of Appeals; No. 2024 AP 06 0021)
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i
" King,J. .
) Defendant-Abpéllant Jason M. Gordon appeals the May 8, 2024 judgment
of donviction and sentence of the Tuscarawas County Court of Coml;non Pleas. Plaintiff-
pelleenstheShteothlo Weafﬁnnﬂtemalcourt. !
FACTS AND PROC-URAL HISTORY l |
5 {12 This matter arose when one of the victims, J.M., dise!oised to her therapist
that she had been sexually abused by her cousin, Gordon, when she | twas under 10 years
of age. This disclosure led o an invesugaﬂon which resulted in tﬁe discovery of two
adc{luonal victims, A.G. and P.S. A.G. lived in the same neighborho?d as Gordon when
'shq was a child and Gordon lived with P.S. when she was a child, ordoers contacted both
, worpen who confirmed Gordon had sexually assaulted them as chuldr?n, engagmg in both
sexyal contact and mnduct when they were under 10 years of age. |
{13} Based on these disclosures, on March 4, 2022, the T uscarawas County
| Grdnd Jury retumed an indictment charging Gordon with three counts of rape of pursuant
to F&.C 2907. 02(A)(1 )(b), R.C. 2807.02(B), felonies of the first degree, and three counts
of g}-uss sexual imposiﬂon pursuant to R.C. 2907 05(A)(4), 2907.05(C)(2), felonies of the -
thmi! degree. _
. {§4) OnJuly22, 2022, Gordon pled guilty as charged. On September 15, 2022,

Gonjdon's pleas were vacated upon discovery that Gordon’s Acknowledgement of Guilty'
Ple? form had erroneously represented the sentencing range for| the rape charges.
Gonjdon's original counsel, Atl:omey DeLaCruz was permitted| to withidraw his
reptesentatton of Gordon and Attorney Drake was appointed to. represent Gordon.
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i 5} On March 13, 2023, Attomey Drake filed a motion for a competency
evaluation..On August 30, 2023, following a hearing on the matter. the court found the ‘
oompetency evaluation desmed Gordon capable of understanding the nature and

. objectives of the proceedings against him and of assisting in his defense. Attomey Drake
requested a second competency evaluation and the trial court granted the same. On
November 2, 2023 Gordon was again deemed capable of understanding the nafure and
objectives of the proceedmgs against him and of assisting in his defense. The trial court
therefore fqund Gordon competent to stand trial, | ’

{16} On November 13, 2023, Atiomey ‘Drake fied a motion for @ sanity -
'evaluation The trial oottrt ordered a sanity evaluation and tetriewed the report on January
11, 2024. The record contains nothing indicating the results of the examination or the tnal
court's findings, however, the matter was next set for rial. _

{17} Gordon wrote a letter to the court on April 15, 2024, eight days before his
scheduled trial, which indicated he told Attorney Drake ,ebom a third interview video with
law enforcement and Attomey Drake did ndt belidve the video exisied. Gondon further
alleged that Attomey Drake hardly answered his calls, and hardly saw him in person.
Gordon stated he was confused about what was going on and was not ready for tnal

{18} The matter proceeded fo trial on April 23, 2024 Imtnediaﬁty before tri'él the

" trial court addressed Gordon's Ietter Attorney Drake admitted He had not belisved Gardon
vwhen he said there was a third interview. The trial oourt questioned Captain Detective Ty
Norris of the New Philadelphia Police Department about the interview. The Captain
eonﬁmted he had talked to Gordon aboiit an unrelated case, that there had been a
reoordmg of the interview that no longer existed, and no new information was obtained in
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reg?rd to the instant charges. Tlanscrlpt of trial (T. ) at7, 17-18,: 20 The frial court
addflﬁonally' questioned counsel and Gordon regarding the remining contents of
'Gwpdon s letter. Gordon agreed to go forward with Attomey Drake rewesenﬁng him. T.
23.] ' |

{

{§9} The state presented testimony from seven wigsses; two police
invéstxgators all three victims, one victim's mother, and a forensic mtennewer Jurors
vuevyed the two recorded interviews oondumd by law enforcement mfith Gordon wherein
GonFon admitted to sexual contact with each victim. State’s exhibits EandF.The yict_:m; K
eao!m_teshﬁed sexual conduct and contact took place. Gordon testified|in his own defense.
He hdmitied to sexual contact with each victim but denisd sexual conduct,

| {11 10} After hearing the evidence and deliberating, the jury c@n\ncted Gordon as
«:l!ared Gordon was subsequently sentenced fo an aggregate totq of 55 years to life
wasdass:ﬁedasaﬂerlllsexoﬁender i .'
b 1 11} Gordon timely filed an appeal and the matter Is now t}erore this court for
eon#ldemﬁon He raises four assignments of error as follow: g
; {0 12} "THE TRIAL COURT ERRED AND DEPRIVED AP"ELLANT OF HIS
. SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE an COUNSEL BY
. PERMITI'ING TRIAL:COUNSEL TO GONTINUE TO REPRESENT APPELLANT WHEN

—~——

THERE WAS A CLEAR BREAKDOWN IN OOMMUNICATION "

]

n o
{1 13} "APPELLANT'S - SIXTH AMENDMENT RIGHT |T0 EFFECTIVE
ASSISTANCE OF COUNSEL WAS VlOLATED BECAUSE m COUNSEL'S
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PERFORMANCE TAKEN AS A WHOLE WAS SO DEFIOIENT AND PREJUDICIAL
THAT IT DEPRIVED APPELLANT OF A FAIR TRIAL.
| ]|

{114 "APPﬁLLANT'S CONVICTIONS OF RAPE WERE NOT SUPPORTED BY

LEGALLY SUFFICIENT EVIDENCE.” |
v _

{1 158} 'AT’PELLANT'S CONVICTIONS OF RAPE WERE AGAINST THE

MANIFEST WEIGHT OF THE EVIDENCE."
o g o

{1 18} In his first assignment of emor, Gordon argues the trial court: failed to l
conduct ar{ adequate inquiry into whether the relationship between imself and his
counsel had deteriorated to the point that waranted a substitution of counsel. We
disagree. |

 Applicable Law

{71 7} A defendant bears the burderr of demonstrating that substitute oounsel is
wan'anted Slatev Carter, 128 OhloApp.Sd 419, 423, (1998). "Where, during the course
of his trial for a serlous crime, an indigent aooused questtons the effectiveness and
adequacy of assigned counsel, * * * it is the duty of the trlal judge to lnqume into the
complamt and mi‘ke such inquiry a part of the reeord‘“»Siate V. Deal 17 Ohio St.2<] 17,
syllabus (1969) The inqulry may be, brief and minimal, and the duty to inquire is only
triggered b)} allegations that are sufficiently specific. Siae v. Ketfsrer, 2006-Ohio-5283, q
139. “The tral judge may then require the trial to proceed with assigned counsel
parﬁcipatmg if the complaint is not substantiated or is unreasonable.” Deal, at syllabus.
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: {1 18} The trial court's deas:on is feviewed underan abus&of-disoreﬁon standand
| US{ v. lles, 908 F.2d 1122, 1130 fn. 8. "Abuse ofdiscrebon" mean? an attitude that is
'unréasonable. arbitrary or unconscionable. Huffman v. Hair Su:geon,llnc. 19 Ohio St.3d
83, b? (1885). Most instances of abuse of discretion will result in de ns that are simply
unrgasonablle, rather than decisions that are unconscionable or arbitrary. AAAA Ent, Inc,
ier Place Community Urban Redev. Corp., 50 Ohio St3d 157, 161 (1990). An
unnfasonabie decision is one backed by no sound reasomng pn#cess which would
supéort that decision. /d. "It is not enough that the reviewing court, were it deciding the
issu{a de novo, would not have found that reasoning process to be pbrsuaslve perhaps '
in view of countervailing reasoning processes that would support a cdntmry resuit.” /d.
| . Gordon's Argument | |

| 19} Gordon argues it was unreasonable for the trial court t? permit the trial to

go iorward with Attomey Drake representing him because breakdown In

comf‘nunlcation between he and Mr. Drake had deteriorated to the that Gordon's
nghﬂto effective assistance of counsel was Jeopardized. He additio suggests the trial -
cour* failed to adequately inquire into his concerns about his appo' counsel. The
; however, reflects. that despite not lnlhaﬂy believing there a third interview, .
. DraNe madé avery.effort to commnnica_tg with Gordon and obtain the tkest possible result

e el e
i - -’? e

'-fWéOldOﬂ and the trial court adequatsly addressed the matter, - L
{1 20} Twelve days before Gordon wrote his {etter, the court helqﬁ apre-trial hearing
to| atidmss concems raised by Attomey Drake regarding the oonverspﬁons he had with
| Gordon as well as Gordon s rejection of the State's plea offer. Atbmey Drake indicated

|
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he had showed Gordon the two video interviews with law enforcement which Gordon had
voluntarily participated In, had explained the futiity of fling a motion to suppress the '
videos given Gordon's vokuntary participation, explained the fact that Gordon had been
found competent to stand trial on two occasions, and the fact that he had confessed to
sexual contact wih each victim. Attomey Drake also indicated he had discussed the
State’s. plea offer with Gordon which would Include the recommendation of 15 years to
fife rather than the possibility of life without parole he wouid face i he were to go to trial
and lose. After discussion with the court and b'emg given time to discuss the matter
thely with Attorney Drake, Gordon indicated he still desired to go to trial. Transcript of
Pre-Trial Hearing, April 3, 2024 2-8, 10-12. Gordon did not raise any concerns about
Attomey Dcake's representation during the hearing‘

{1[ 21} On April 15, 2024; Gordon wrote his letter to the trial court complaining of
Attomey Drake's perfonnanee In his letter he stated Attorney Drahe had dismissed his
claims of the existence of a third interview with law enforcement, and did not call or visit
him enough. Additionall, Gordon stated he did notinow what was going on and was not
ready to go to trial. Gordon did not, however, request new counsel. Letter, filed Apﬁl 18,
2024, docket item 130. |

{122} Thé moming of trial, the trial court addressed Gordon's letter. Attorney
Drake admittad he had not belleved Gordon's dlaim of trird-irterview, T. 6, Gordonhad. -
advised Attomey: Drake that a third interview took place wherein Gordon had stated he
told ofﬁoers he was, coerced during the first two Interviews. T. 13 Both the state and the

, defense were aware of only two interviews. T. 6, 10. Captain Norris advised the trial court
that the third intennew.had taken place more that a year prior, pertained to a separate

i
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thegintervie}ra pertained to an unrelated matter and that no new information was sought or
. . i s . - '
- obtained refated to the instant matter. T.7. Additionally, we note against the advice

of Tounsel ‘Gordon took that stand in his own defense. At no.-{;oiin't during Gordon's
tes?mony d.id he state he was pressured into making his disdosuresi‘.o law enforcement.
Thq record. therefore refiects that the matier of the third intervidw was adequate
exuiloréd, é;ld Gordon cannot demonstrate prejudice. |

| . Waiver of Opanlmg Statement

: a 30} Gordon next faults his counsel for failing to make an opening statement.

Ohii‘.) courts, however, have long held that the decision to waive opﬁhing statement isa

" tactial decision that does not ise fo the level of ineffective assismm%e of counsel. State
. kas: 74 Ohlo App.3d 686, 700 (2001); State v. Bradiey, 42 Ghio St3d 13, 143

(1989). We'thersfore reject Gordorr's argument. |

+

Dérogatory Comments by Counsel During Glosing Argument and Mention of Patential
! ‘ Penalties S

, ’ =

: {1131} Gordon next challenges the manner in which counsel conceded guilt for
. grobs sewul impositin, Counse efermed tGordon's actions as “sik,” "repuisive,” and
refgmred to Ijﬂm as a "sex offender," and.mentioned he would be going to prison. .
_ {§132) "Concessions of guit, in any form, are among the most ubleéqme actions
a deferise counsel can make during representtion of a defendant." State v. Goodwin, 84
Ohlp St.3d 331, 336 (1998). “Concessions of uilt by defense counsel ?nust be considered
on ja case;r-by-wse basis. Al of the facts, ciroumstances, and !ev:aenoe hust be
oon!sldered? id. at 338. -

!
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méS}We recently noted that a oonces‘sion of guilt to avoid a more severe
sentenoe is sound trial strategy. State v. Dud(sworth 2025-Ohio-480 9 12 (5th Dist.) clling
State v. Luke 2004-Ohio-6137 1131 (5th Dist.). On review of the record we note counsel's,
closing argument amounted fo conceding Gordon was guiity of three counts of gross -
sexual rmpesition was likely going to prison for those offenses and would be classliied
asa sexoffender but was nonetheless not guilty of three oounts of rape. T. 331-335. We
find counsel's concessions to non-llfe-term offenses in an aftempt to convince the j juyto
acquit Gordon of the life-term offenses was sound triel strategy ' .
| {11 34} We further note the evidence against Gordon was staggering The jury
viewed two nterviews that Gordon voluntarily participated in and wherein he admitted he'
engaged in, :sexual contact with the vrctrms The jury further learned Gordon. was initrally
contacted Qy Iaw enforcement regardrng the 'allegations of only one victim. But it was
Gordori who advised law enforcement of two more victims. State's Exhibits E and F.
s 'Gordon then took the stand in his own defense and again confessed to sexual contact
- with all three victims. T. 319. Each victim tesﬁﬁed to specific instances of sexual conduet.
Therefore. even if we were to find defense counsel's choice of wonds fell below a
reasonable standard of represeniation, Gordon still cannot demonstrate prejudice.
- Cumulative Emor
{1[ 35) !n State V. Bmwn, 2003-0hio-5059 the Supreme Court of Ohio recognized

the doctrine of cumulative error. The cumulative error doctrine does not apply, however,

where the defendant "cannot point to 'multiple inslanees of harmless error.' " Stafe v. -
Mammone‘ 2014-Ohio-1942 1 148 quoting State v. Gamer 74 Ohio St.3d 49 (1985).

i
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Bef:ause we have found no ervor in counsel's perfonnance and GPMon has failed to
defnonstrate prejudice, cumulatlve error is inapplicable, .* | |
{f] 38} The second assxgnment of error is ovenuled
mv - . )
{1137} We address Gordon's remaining assignments of emr* together. In these
gnments of error, Gordon argues his rape convicﬁons are not squorhed by sufficient
jence and a!re against the weight of the evidence. We disagree
‘ ' .. Standard of Review -
é {11:38} On review for sufficiency, a reviewing court is to examine the evrdence at .
trialito "debermirlie wheﬁef such evidence, if belleved, would‘support a conviction Statev.
Jenks 61 Ohio St.3d-259 (1991). “The relsvant mquiry is whether, after vtewing the
_evndenoe in & fight most favorable to the prosecution, any rational trief of fact could have
fourjd-the essential elements of the crime proven bayond a reasonalile doubt.” Jenks at
pardgraph two of the syllabus, following Jackson v. Virginia, 443 US. 307 (1979). On
revifw for manifest weight. a reviewing court Is to examine the enﬁr4 record, weigh the
evl#noe and all reasonable inferences, consider the credibility jof witnesses and
det%nnme."wheﬂter in resolving conflicts in the evidence, the j jury cl lostits wayand
cne#ted sudh a manifest miscartiage of justice that the conviction must be reversed and ‘
a nﬁwuial ondered State v. Mamn 20 Ohio App.3d 172 175 (1 st Di:“ 983). See also,

Staff v. 1Trompkins 78 Ohio St.3d 380 (1997) The granﬁng of a trial "should be

' exeqcised qnly in the exceptional case in which the evidence weighs peavily against the
Ww& q Martin &t 175.
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Gordon's Argument ,

{1 39} Gordon was charged with three counts ofrépe invalving a ohi!d under the
age of 10 pursuant to 2007.02 (A)(1)(b), R.C.2907. 02(B). To prove the charges the State
was requlred to show Gordon engaged in/sexual conduct with nch of the viclims,
speciﬁcally digital penetration and cunnilingus, when each was under ten years of age.

{1[40} Gordon concedes that each ‘woman testified he had engaged in sexual
conduct with them including digital penetration and cunnilingus whep they were under 10
years of age. Brief of Appellant at 19. Gordon's arguments thus challenge mg weight of

_ the evidence rather than sufficiency as he questions the ability of the victims o corsclly
recall incidents that took place years ago, faults the women for their delayed disclosure,
and accuses them of "misremembering” benetraﬁon. However, the testimony of one
withess, belleved by the trier of fact is sufficient to prove any fact at issue. Stafe v. Frazier,
2005-Ohlo-3766, 14 (Sth Dist.). The testimony of each of the women regarding sexual
conduct, I belleved by the trer of fact was thersfore suffdent to support a finding of
sexual conduct. | . ,

{Y 41} Mofeover, the victims explained their recoliection or delayed disclosures.

 AG. testified she recaled the incidences because " was seven,” and twas " raumatic

_ experience:” T. 258. A.G. stated she did not tell anyone as a child because she initially
did not know lt was wmng, and then did not think anyone would believe her. T. 241. J M.
testtﬁed shb reframed from disclosing her abuse at the hands of Gordon for fear of
breakmg uq her family or being ostracized by members of her family. T. 257. P.S. testified
she was aﬁiatd fo tell when she was a child for fear of being in trouble or being taken away
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fmm her famly like Gordon and his siblings had been taken away fr?m their family, and
!

asShe gotoldershefeltashamed T. 285 g

{142) Flnaﬂy, it was Gordon who advised officers invesﬂga in J.M.'s allegations
thaﬂ he had molested two additional children, A.G. and P.S. At trial, the jury viewed two
reo4m|e¢ interviews between Gordon and law enforcement wherein ardon aditied to
touM the girls when hé was 16 or 19 but indicated the giris cameion to° him, ‘made”
hlmltouch them, and undressed him. State's Exhibits Eand F. took the stand in

his $wn defense and admitted he had touched all lhree victim's vaginal areas, but denied

I penetraﬁon or cunnilingus. T. 318.

{1143} Upon review, we find the state produced sufficient ehdenge to support
Gor?ion‘s convictions. We further find the j Jjury did not Iose its way m:tliewng the State's
evid,bnce over Gordon's and concluding Gordon had engaged in sexual conduct with the
worrjlen when they were children. We therefore find his convictions not against the
mariifast weight of the evidence. Acco:dmgly the third and fourth asﬁgnments of error

are ;wen'uled ]




{144} The judgment of the Tuscarawas County Court_'of Common Pleas is

affirmed. ~

By: Baldwin, P.J.
Hoffman, J. and

King, J. concur.
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For the reasons stated in our accompanying Memorandum-Oplmon the judgment
of the Court of Common Pleas of Tuscarawas County, Ohio is affirmed. Costs are

assessed to Appellant.
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The Supreme Conurt of Ohio

" State of Ohio : Case No. 20250733
v. | _ : ENTRY

Jason Gordon

Upon consideration of appellant’s motion for delayed appeal, it is ordered by the
court that the motion is granted. : '

It is further ordered by the court that appellant shall file a memorandum in support
of jurisdiction within 30 days from the date of this entry. -

(Tuscarawas County Court of Appeals; No. 2024 AP 06 0021)

Sharon L. Kennedy '
Chief Justice
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