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Defendant— Appellant.
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USDC No. 4:24-CR-43-1

Before SouTHWICK, HIGGINSON, and WILSON, Crrcust Judges.

PER CURIAM:"

Terry Dee Hensley pled guilty under 18 U.S.C. § 922(g)(1) to
possession of a firearm by a convicted felon. He then moved to dismiss his
bill of information and plea, raising facial and as-applied constitutional
challenges to Section 922(g)(1). The district court denied the motion.

On appeal, Hensley argues that Section 922(g)(1) violates the Second

Amendment as applied to him and that it exceeds Congress’s Commerce

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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Clause authority. The Government replies that the appeal waiver included
in Hensley’s plea agreement bars his appeal. In light of the obvious
insufficiency of Hensley’s allegations of errors, we exercise our discretion not
to enforce the appeal waiver and decide the case on the merits instead. See
United States v. Graves, 908 F.3d 137, 140 (5th Cir. 2018).

Hensley’s Commerce Clause challenge is foreclosed, as he concedes.
See United States v. Jones, 88 F.4th 571, 573 (5th Cir. 2023), cert. denied, 144
S. Ct. 1081 (2024).

His contention that Section 922(g)(1) violates his rights secured by
the Second Amendment requires more analysis. We must determine if
prohibiting Hensley from possessing a firearm because of his specific prior
felony convictions is “consistent with the Nation’s historical tradition of
firearm regulation.” New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct.
2111, 2130 (2022).

One relevant conviction occurred in 2006 and was for delivering a
controlled substance, namely, between 4 and 400 grams of
methamphetamine. After Hensley’s guilty plea in the present case, this court
held that “disarming drug traffickers accords with the nation’s history and
tradition of firearm regulation,” making Section 922(g)(1) constitutional as
applied to defendants with drug-trafficking predicates. United States .
Kimble, 142 F.4th 308, 309 (5th Cir. 2025). We later applied Kimble to a
Section 922(g)(1) defendant who had a predicate conviction of possession
with intent to distribute cocaine. United States v. Mancilla, 155 F.4th 449,
451-52 (5th Cir. 2025).

Hensley’s as-applied challenge fails.
AFFIRMED.
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STEPHEN A. HiGGINSON, Circust Judge, concurring:

I join the majority opinion in full. Appreciative of Judge Wilson’s

position, I add the following.

Hensley’s guilty plea and appeal waiver predated our decision in
United States v. Diaz, 116 F.4th 458 (5th Cir. 2024), which charted a course
unlike any other circuit’s § 922(g)(1) authority. See United States v. Mancilla,
155 F.4th 449, 452-54 & n.5 (5th Cir. 2025) (Elrod, C.J., concurring). At the
time Hensley signed his appeal waiver, he had no way to predict that we
would create a felony-by-felony test to determine §922(g)(1)’s
constitutionality as applied to each individual defendant in this Circuit.
Cf. United States v. Melancon, 972 F.2d 566, 570-80 (5th Cir. 1992) (Parker,
J., concurring) (arguing that an appeal waiver cannot be knowing and
intelligent if it depends on decisions not yet made). Then, our case law was
clear that any felony would suffice to support a § 922(g)(1) conviction. See
United States v. Anderson, 559 F.3d 348, 352 (5th Cir. 2009); see also United
States v. Jackson, 110 F.4th 1120, 1125-29 (8th Cir. 2024). Now, however, as
the majority opinion explains, this Circuit’s precedent forecloses Hensley’s
as-applied Second Amendment challenge. Because of this unforeseeable
shift in our case law, which postdated Hensley’s guilty plea, I would not apply
his appeal waiver against him.

With respect, I think a recent panel mistakenly applied an appeal
waiver in a § 922(g)(3) case that the Government relies on heavily in its
briefing before us. See United States v. Nyandoro, 146 F.4th 448 (5th Cir.
2025), petition for writ of certiorari filed Nov. 20, 2025 (No. 25-6218). In
Nyandoro, the panel seemed to sanctify appeal waivers and refused to permit
a miscarriage of justice exception to allow the defendant to challenge
§ 922(g)(3)’s constitutionality. /4. at 463. The proposition that a guilty plea
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requires us to keep incarcerated a defendant who did not commit a crime is

as unconscionable as it is wrong.

I am hopeful that when the Supreme Court considers our appeal
waiver jurisprudence in United States v. Hunter, our waiver stringencies will
be re-examined. See United States v. West, 138 F.4th 357, 360 (5th Cir. 2025)
(Higginson, J., concurring in denial of rehearing en banc) (arguing that
application of appeal waivers “should not cement more non-reviewability
into our criminal justice system”); see also United States v. Hunter, No. 24-
1063,2025 WL 2885281 (U.S. Oct. 10, 2025) (granting certiorari to consider,
inter alia, permissible exceptions to appeal waivers). Furthermore, the
Criminal Rules Committee might consider a minimal revision to Federal Rule
of Criminal Procedure 11. Requiring that a defendant be advised of not just
“the terms of any plea-agreement provision waiving the right to appeal,”
FEp. R. CriM. P. 11(b)(1)(N) (emphasis added), but “the terms and
consequences” of such a provision would be corrective of circuits, like ours,
which countenance application of unforeseeable, post-plea developments

that we might otherwise find to be reversible error.
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Cory T. WILsSON, Crrcuit Judge, concurring in judgment:

I concur in the judgment reached by my colleagues in this case, at least
to the extent that [ agree Hensley’s appeal merits no relief. But I would apply

Hensley’s appeal waiver, dismiss the appeal, and end the inquiry there.

As part of his plea agreement with the Government, Hensley waived
his right to appeal his conviction, reserving only his “rights (a) to bring a
direct appeal of (i) a sentence exceeding the statutory maximum punishment,
or (ii) an arithmetic error at sentencing, (b) to challenge the voluntariness of
[his] plea of guilty or this waiver, and (c) to bring a claim of ineffective
assistance of counsel.” See, e.g., United States v. Baymon, 312 F.3d 725, 727
(5th Cir. 2002) (“The right to appeal a conviction and sentence is a statutory
right, not a constitutional one, and a defendant may waive it as part of a plea

agreement.”).

When determining the validity and reach of such a waiver, we consider
“(1) whether the waiver was knowing and voluntary and (2) whether the
waiver applies to the circumstances at hand, based on the plain language of
the agreement.” Unisted States v. Bond, 414 F.3d 542, 544 (5th Cir. 2005).
Hensley’s waiver was knowing and voluntary. He informed the magistrate
judge at his re-arraignment hearing that he had read and understood the plea
agreement and waiver. And that waiver was concise and unambiguous:
“Defendant waives Defendant’s rights, conferred by 28 U.S.C. § 1291 and
18 U.S.C. § 3742, to appeal the conviction,” aside from the above exceptions.
The waiver’s language plainly applies to the claims Hensley asserts on

appeal, and the exceptions to the waiver just as plainly do not.

Hensley knowingly and voluntarily waived his right to appeal his
conviction as part of his plea agreement with the Government. Instead of

reaching the merits of his claim, I would simply hold him to his bargain.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
V. No. 4:24-cr-043-P-1
TERRY DEE HENSLEY (01),

Defendant.

MEMORANDUM OPINION & ORDER

Before the Court is Defendant’s Motion to Dismiss the Information.
ECF No. 23. Having considered the Motion and applicable law, the Court
determines the Motion should be and hereby is DENIED.

BACKGROUND

On February 16, 2024, Terry Dee Hensley signed a waiver of
indictment and consented to proceeding by information in response to a
Target Letter informing him of a looming grand jury indictment.

On February 26, 2024, the Government filed a felony information
with forfeiture notice as to Terry Dee Hensley, charging him with
violating 18 U.S.C. §§ 922(g)(1) and 924(a)(8)), Felony in Possession of a
Firearm and Ammunition.

Mr. Hensley filed a Motion to Dismiss the Information on March 12,
2024, to which the Government responded on March 18th.

LEGAL STANDARD

Federal Rule of Criminal Procedure 12 provides that “[a] party may
raise by pretrial motion any defense, objection, or request that the court
can determine without a trial of the general issue.” FED. R. CRIM. P.
12(b)(1). If a pretrial motion presents a question of law in a case
involving undisputed facts, Rule 12 authorizes the court to rule on the
motion. United States v. Flores, 404 F.3d 320, 325 (5th Cir. 2005); see
FED. R. CRIM. P. 12(d) (permitting the court to rule on a motion involving

24-10509.60
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factual issues provided the court states its essential findings on the
record); see also United States v. Hall, 20 F.3d 1084, 1088 (10th Cir.
1994) (“A pretrial dismissal is essentially a determination that, as a
matter of law, the government is incapable of proving its case beyond a
reasonable doubt.”). Otherwise, the court would waste resources by
allowing a case to proceed to trial and later dismissing it based on the
same legal argument and facts presented through a pretrial motion. See
Flores, 404 F.3d at 325.

ANALYSIS
1. Commerce Clause Argument

Hensley first argues that Section 922(g)(1) exceeds Congress’s
enumerated powers under the Commerce Clause. See ECF No. 23 at 2.
However, this argument has been foreclosed in the Fifth Circuit. See
United States v. Jones, 88 F.4th 571, 573 (6th Cir. 2023) (holding that
Commerce Clause challenges to § 922(g)(1) are foreclosed).

2. §922(g)(1) is Constitutional

In District of Columbia v. Heller, the Supreme Court held the Second
Amendment protects the right of law-abiding, responsible citizens to use
arms in defense of hearth and home. 554 U.S. 570, 635, (2008). In so
doing, the Heller Court rejected earlier interpretations of the Second
Amendment which limited its application to militia members, finding
the Second Amendment guarantees an individual’s right to keep and
bear arms, unconnected to militia service. See id. at 592. The Court
reached its conclusion by employing a textual analysis, informed by
history. See Id. at 576-577. Two years later, in McDonald v. Chicago,
the Supreme Court held the Second Amendment applies to the states
through the Fourteenth Amendment. 561 U.S. 742, 767 (2010). Most
recently, Bruen struck down a New York law requiring applicants to
demonstrate a “special need” for a concealed carry license, finding it to
be an impermissible restriction on the Second Amendment’s protection
of an “individual’s right to carry a handgun for self-defense outside the
home.” N.Y. State Rifle & Pistol Ass’n, Inc. v. Bruen, 597 U.S. 1, 8-11
(2022).

24-10509.61
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Post-Heller, the Fifth Circuit applied a two-step inquiry for assessing
the constitutionality of firearms restrictions. First, courts would
determine whether the regulation fell within the scope of the Second
Amendment right, looking to the text and historical tradition to inform
their analysis. See United States v. McGinnis, 956 F.3d 747, 754 (5th
Cir. 2020). If the regulation was outside the scope of the Second
Amendment, then the law was constitutional. See id. If it was inside the
scope of the Second Amendment, courts would apply means-end scrutiny
to assess its constitutionality. See id. In Bruen, the Supreme Court
declared the two-step inquiry to be “one step too many.” 597 U.S. 1 at 2.
The Bruen Court indicated its earlier rulings do not support applying
means-end scrutiny, but only “a test rooted in the Second Amendment’s
text, as informed by history.” Id.

In the wake of the Bruen decision, defendants across the country are
challenging the constitutionality of federal firearms offenses codified in
18 U.S.C.§922. Challengers argue the law’s recent interpretation
makes it suspect under Bruen’s text-and-history analysis. Indeed, the
Federal Firearms Act was first enacted in 1938, making it relatively
modern in comparison to the founding-era historical analysis required
by Bruen. See 597 U.S. 1 at 27-28. Here, Hensley challenges the
constitutionality of federal law criminalizing possession under §
922(g2)(1). The Court considers his challenge below.

This Court is keenly aware of a recent decision by the Fifth Circuit
holding that 18 U.S.C. § 922(g)(8)—prohibiting the possession of a
firearm by the subject of a domestic violence restraining order—is no
longer constitutional under Bruen. United States v. Rahimi, 61 F.4th
443, 460 (5th Cir. 2023), cert. granted. But § 922(g)(8) prohibits firearm
possession by a class of persons subject to a court order but not yet
convicted of a felony. So, Rahimi dealt with a firearms prohibition
applied to a different subclass of individuals with different legal
interests i1n 1ts crosshairs. The issue here, however, 1s whether it is
constitutional to prohibit already-convicted felons from possessing

firearms.

24-10509.62
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Under Bruen, the Court first asks whether the “Second Amendment’s
plain text covers an individual’s conduct.” Bruen, 597 U.S. 1 at 17. For §
922(g2)(1), the key question at this step is whether the Second
Amendment’s reference to “the people” includes felons. Compare, e.g.,
United States v. Hill, 2022 WL 17069855, at *4-5 (S.D. Tex. Nov. 17,
2022) (“[Flelon-in-possession statutes fail at the first step of the Bruen
test—i.e., felons do not fall within the ‘plain text’ of the Second
Amendment.”), with United States v. Coombes, 629 F.Supp.3d 1149,
1156 (N.D. OKkla. 2022) (“[I]t is clear that convicted felons fall within “the
people” as contemplated by the First and Fourth Amendments. The
Court ultimately concludes that although Rahimi provides a potential

”»”

basis for excluding “felons” from “the people,” case law and practical
anomalies advise against such a conclusion. Specifically, in wrestling
with Heller and Bruen’s reference to “law-abiding, responsible citizens,”
the Fifth Circuit noted the different analytical approaches to the Second

Amendment:

“[O]ne [approach] uses history and tradition to identify the
scope of the right, and the other uses that same body of
evidence to identify the scope of the legislature’s power to take
it away.” Kanter, 919 F.3d at 452 (Barrett, J., dissenting). The
Government’s argument that Rahimi falls outside the
community covered by the Second Amendment rests on the
first approach. But it runs headlong into Heller and Bruen,
which we read to espouse the second one.

Rahimi, 61 F.4th 443, 451-52.

The United States has a long history of categorically restricting the
possession or ownership of firearms, spanning from its colonial era
through present day. See Robert J. Spitzer, Gun Law History in the
United States and Second Amendment Rights, 80 LAW & CONTEMP.
PROBS. 55 (2017) (examining the history and development of U.S. gun
laws and regulations by category). Some estimates indicate that there
were no fewer than eleven laws among the colonies—predating the
ratification of the Constitution—regulating or prohibiting the
possession of firearms by convicted felons, other “criminals,” or non-

citizens. Id. at 60. This history of allowing only those citizens who are

4
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“law-abiding” to own or possess firearms is what the Court in Heller and
Bruen left undisturbed. See Heller, 554 U.S. at 626 (“[N]othing in our
opinion should be taken to cast doubt on longstanding prohibitions on
the possession of firearms by felons.”); Bruen, 597 U.S. 1 at 81 (Alito, J.,
concurring) (“Our holding decides nothing about who may lawfully
possess a firearm ... [n]Jor have we disturbed anything that we said in
Heller . . . about restrictions that may be imposed on the possession or

carrying of guns.”).

This holding is consistent with case law in the Fifth Circuit with
respect to felons. United States v. Massey, 849 F.3d 262, 265 (5th Cir.
2017); United States v. Scroggins, 599 F.3d 433, 451 (5th Cir. 2010);
United States v. Jordan, Case No. EP-22-CR-01140-DCG-1, 2023 WL
157789 (W.D. Tex. Jan. 11, 2023) (citing United States v. Everist, 368
F.3d 517, 519 (5th Cir. 2004)). Bruen did not change that fundamental
premise. This Court is bound by Fifth Circuit precedent and is “not free
to overturn’ the Fifth Circuit’s pre-Bruen decisions upholding Section
922(2)(1).” Jordan, 2023 WL 157789, at *7 (quoting In re Bonuvillian
Marine Service, Inc., 19 F. 4th 787, 789-90 (5th Cir. 2021)). Therefore,
this Court need not conduct an exhaustive evaluation of Defendant’s
Second Amendment argument because this Court remains bound by
circuit precedent as to § 922(g)(1). Accordingly, Hensley’s argument that
§ 922(g)(1) is unconstitutional also fails.

CONCLUSION

Because 18 U.S.C. § 922(g)(1) is constitutional under both Congress’s
Commerce Power and the Second Amendment, Defendant’s Motion
(ECF No. 23) is DENIED.

SO ORDERED on this 20th day of March 2024.

Mark T. Pittman
UNITED STATED DISTRICT JUDGE
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