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fe\. Ohio Department of Rehabilitation and Correctior

^Revocation Ordei1
Offender Name:

Ezra Foster
Number.

A-213888
Unit 

A0402
Where Confined: 

LORCI
Date of Birth:

Nov 30,1954
Reception Center: 

LORCI
Availability Date:

Feb 1,2021
status, g] |-j ,j, £^^1

Whereas. Ezra Foster ■ ■ No. A-213S8B 5 wag serving a

sentence of confinement in a state correctional institution operated by the Department of 
Rehabilitation and Correction and was released on May 4,2016 to the supervision
of the Adult Parole Authority. On Mar 24,2021, a hearing was held pursuant to
ORC Section2967.15, at which it was found that violations of the Conditions of Release had 
been, committed. The Ohio Parole Board has carefully considered all of the factors and circum­
stances brought to its attention. NOW, THEREFORE, by virtue of the authority vested in the 
Adult Parole Authority by law, the release is hereby revoked effective-------- Mar 24,2021----------

The violator is ordered returned as soon as practical to the appropriate state correctional 
institution.

The Hearing officer recommends to the Parole Board Chair/Designee that the violator serve 

36 months of the sentence from the availability date before again becoming eligible for parole 

release consideration. This recommendation is subject to the approval and/or modification of the 

Parole Board^hairT)esjgnee/rheyiolatdr will receive, final notification of the time to.be served. 

before again becoming eligible for release consideration after return to the state correctional 

institution. Final notification will be provided to the violator on the DRC form 3313’ Sanction 

Receipt within 45 days of return.

Hearing Officer 
Lisa M. Hoying & m 3/24/2021

DRC3314 E (Rev. 11/08) DISTRIBUTION: Original - VSP Officer, Copies - Unit, Jedl/Reception Center, Offender
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STATE OF^JHIO ' ^ffrcnUNT^ IN THE

COUNTY OF LORAIN
i

STATE OF OiHO EX REL.
FOSTER Ct

Petitioner

v.

KEITH FOLEY, WARDEN

Respondent

Dated: January 10,2022

PER CURIAM.

fill} Petitioner Ezra Foster has filed a petition for writ of habeas corpus asking this 

Court to order Respondent Keith Foley, Warden of Grafton Correctional Institution, to release 

him from prison. Because Mr. Foster’s petition does not comply with the mandatory filing 

requirements of R.C. 2969.25, and the requirements of R.C. 2725.04, this Court must dismiss 

this action.

Mandatory filing requirements

flJ2} R.C. 2969.25 sets forth specific filing requirements for inmates who file a civil 

action against a government employee or entity. Warden Foley is a government employee and 

Mr. Foster, incarcerated in the Grafton Correctional Institution, is an inmate R.C. 2969.21(C) 

and (D). A case must be dismissed if the inmate fails to comply with die mandatory requirements 

of R.C. 2969.25 in the commencement of the action. State ex rel. Graham v. Findlay Mun. Court

hH pileus

ORIGINAL ACTION IN 
HABEAS CORPUS

C.A. No. 21CA011812 fEBTEB£B

PP£610IX fXfit.
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106 Ohio St.3d 63,2005-0hio-3671, f 6 (‘The requirements of R.C. 2969.25 are mandatory, a 

failure to comply with them subjects an inmate’s action to dismissal.”).

{^3} Mr. Foster did not pay the cost deposit for filing this action. He did file with h 

petition an affidavit of prior actions and waiver of prepayment pursuant to R.C. 2969.25. RX 

2969.25(C) applies when an inmate seeks a waiver of the prepayment of the filing fees, as Mi 

Foster did here. This section requires the inmate to file an affidavit of indigency. Theaffidavi; 

must include, among other things, “[a] statement that sets forth the balance in the inmate account 

of the inmate for each of the preceding six months, as certified by the institutional cashierf.]” 

(Emphasis added) R.C. 2969.25(C)(1). Mr. Foster included the form affidavit of indigency and 

statement of inmate account. That statement does not show the balance for each of the preceding 

six months, as required by R.C. 2969.25. Instead, the statement covers the period from March 

through August, but Mr. Foster did not file his complaint until November.

{^4} As noted above, the requirements of R.C. 2969.25 are mandatory. Boles v. Knob, 

129 Ohio St.3d 222,201 l-Ohio-2859, 1. The Supreme Court has “consistently held that ‘“[t]he 

requirements of R.C. 2969.25 are mandatoiy and failure to comply with them requires dismissal 

of an inmate’s complaint;”’” (citations omitted) State ex rel. Sands v. Culotta, 158 Ohio St3d 

238, 2019-Ohio-4741, U 8. The Supreme Court has upheld the dismissal of an inmate’s action 

where the inmate statement covered a period ending in October, but the complaint was not filed 

until several months later. Russell v. Duffey, 142 Ohio St.3d 320,2015-Ohio-1358, 12. Like 

the inmate in Russell, Mr. Foster’s statement of his inmate account covered the period ending in 

August, but he did not file his complaint until November. Therefore, Mr. Foster failed to comply 

with the mandatory requirements of R.C. 2969.25(C), requiring dismissal of this action.
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] Statutory Habeas Corpus requirements
|

{^5} Mr. Foster also failed to comply with the statutory requirements for filin 

petition for habeas corpus. R.C. 2725.04 imposes requirements on a petition for habeas corp 

including that the commitment papers be attached and that the petition be verified. In this ca: 

we focus on fire verification requirement.

{W The Ohio Supreme Court has held that a petition filed without any verificatio 

must be dismissed. Chari v. Pore, 91 Ohio St.3d 323, 328 (2001). “Verification” means ; 

“formal declaration made in the presence of an authorized officer, such as a notary public, by 

which one swears to the truth of the statements in the document.” Id at 327. To meet the 

verification requirement, Mr. Foster must have expressly sworn to the truth of the facts contained 

in the petition. Id. at 328.

ffl7} Here, however, Mr. Foster simply signed the petition. This does not rise to the 

level of a “formal act or presence calculated to bn>' to bear upon the declarant’s conscience the 

full meaning of what he does.” Id. at 327, citing Youngstown Steel Door Co. v. Kosydar, 33 Ohio 

App.2d 277 (8th Dist.1973). Mr. Foster did not make a formal declaration by which he swore to 

the truth of the statements in the document See Watkins v. Collins, 111 Ohio St3d425, 2006- 

Ohio-5082, U 35. Because the petition is not verified, it is defective and must be dismissed.

Conclusion

{^[8} Because Mr. Foster did not comply with die mandatory requirements of R.C. 

2969.25, or the requirements of R.C. 2725.04, this case is dismissed. Costs are taxed to Mr.
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Foster. The clerk of courts is hereby directed to serve upon all parties not in default not 

this judgment and its date of entry upon the journal. See Civ.R. 58.

DONNA J. CARR
FOR THE COURT

CALLAHAN, J.
SUTTON, J.
CONCUR.

APPEARANCES:

EZRA C. FOSTER Pro se, Petitioner.

Pa-s?
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9th APPELL*

Petitioner CASE NQ.21CA011812
vs.

Respondent

KEITH FOLEY, WARDEN 
Grafton Correctional Institution 
2500 South Avon Beldon Road 
Grafton, Ohio 44044

IN THE COUR']' OF APPEALS 
NINTH APPELLATE DISTRICT 
. LORAIN COUNTY, DH1O

THE STATE OF OHIO
IN THE RELATIONS OF EZRA C FOSTER 
A#213-888
Grafton Correctional Institution 
2500 South Avon Beldon Road 
Grafton, Ohio 44044

PURSUANT TO OHIO CIVII. 
RULE 60(B)(1) PETITIONER 
SEEKS RELIEF FROM THE 
JUDGMENT OF THE OHIO 
NINTH DISTRICT COURT nr 
APPELS ---------

COURi of appeals

FILED 
LORAIN COUNiY

2022
i ' ” ■

COUilT OF’- . ;
TOM.

Petitioner filed a writ of habeas corpus to be released Sum prison with the Court of 

Appeals Ninth District Lorain County, Ohio. No determination is made whether writ ought to be 

issued, no hearing granted. For whatever reason the respondent does not answer in a timely 

fashion, fails to file for an extension of time, and does not appear, in other words the respondent 

is in default.

January 10‘", 2022 the court renders a judgment to dismiss the petition because petitioner 

does not comply with the mandatory filing requirements of R.C. 2969.25 and R.C. 2725.04. 

State ex rel. Foster v. Foley, 2022-Ohio-35

Ohio Civil Rule 60 On motion and upon such terms as are just, the court may relieve a 

party or his legal representative from a final judgment, order or proceeding for the following 

reasons. (1) mistake, inadvertence, surprise or excusable neglect;
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Petitioner now refers to the courts judgment [K P2]

Mandatory filing requirements

While in fact R.C. 2969.25 does set forth specific requirements for inmates who file a civil 

action against a government employee or entity, Warden Foley is a government employee, and 

Mr. Foster is an inmate. [*P3] R.C. 2969.25(C)(1) emphasizes that the affidavit of indigence 

requires a statement of the inmates account for the past six months. In the present case Mr. 

Foster did include a statement but the statement did not meet the requirement of the prior six 

months because the time frame of the statement was from March to August Mr. Foster filed his 

petition in November.

Evidence of mistake, inadvertence, surprise or excusable neglect:

The court points to the mandatory filing of the statute and refers to R.C. 2969.21 (C), (D), and

(E):

(C) “Employee” means an official or employee of the state or of a political 

subdivision who is acting under color of state law,

(D) “Inmate” means a person who is in actual confinement in a state correctional 

institution or in a county, multicounty, municipal, municipal - county, or 

multieounty - municipal jail or workhouse or a release who is serving a sanction 

in a violation sanction center.

(E) “inmate account” means an account maintained by the department of 

rehabilitation and correction under rules adopted by the director of rehabilitation 

and correction pursuant to section 5120.01 of the Revised Code or similar account 

maintained by a sheriff or any other administrator of a jail or workhouse or by the 

administrator of a violation sanction center.



Case: 1:23-cv-00139-jjh Doc#: 12-1 Filed: 05/19/23 170of242. PaselDftzee

The COM determines that the ‘Inmate" does not shm, for of

precede six months B required by R c

period from Match through August, but petitioner did not file bis complaint until November.

Fet‘^oner-DIesentsac°py of the affidavit in question as evidence. After close examination of the 

it must be pointed out the government employee or entity has a requirement to record 

the balances and report those balances, allow for verification. and process for postage for the 

inmate to meet his requirement.

1. The cashier has control of entering the required six-mouth time frame and reporting that 

on the affidavit. As noted on the affidavit reported by the cashier the ending month of 

August the total batmen was $8.50, the cashier for whatever reason, does not affix their 

signature to the affidavit until September 23", 2021, twenty-three days after August 30*. 

2021.

2. The notary public must complete verification ofthe affidavit and petitioner must now 

have the petition notarized at the institutional library. During the last week of September, 

While waiting for the affidavit to be returned to him through the institutiona! mailing 

system his housing unit is placed in quarantine because of covid-19 outbreak. Petitioner 

is unable to have his affidavit notarized until quarantine is lifted per institutional protocol. 

October 13* 2021 quarantine is lifted and petitioner has his affidavit notarized at that 

time as evident per notary sea! and affixed signature, (this is not just an inmate or 

employee-entity issue it is a universal issue for every human being).

3. Once petitioner receives affidavit from the cashier, obtains verification and ready to send 

the petition to the clerk of court he discovers that his inmate account cannot be debit for 

the cost of mailing because of insufficient funds and that he must wait until he has
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sufficient funds in his inmate account to pay for the postage. He must wait until his state 

pay is posted to his account to pay for postage. The posting of inmate state pay is the 

week of the 10th every month. State pay for the month of November was posted early 

because the week of the 10th was a holiday week, the 11th being Veterans’ day and 

petitioner was able to pay for postage November 5th, 2021 as reflected by the personal a/c 

withdrawal slip placed here in. Noteworthy is the amount of state pay petitioner had 

received those past months. This goes directly to the reason why petitioner filed 

indigency, because he is indigent and includes the prior months of September, October, 

and November to confirm his indigency.

In Larkins v. State Dep’t. of Rehab. & Corr., 138 Ohio App. 3d 733

The court addresses the second assignment of error first where inmates are attempting to 

represent themselves in important litigation, we, “the court”, believe that they should be granted 

some leeway, as to compliance with strict pleading requirements. The trial court erred in 

dismissing plaintiff’s Pro Se complaint for failure, through inadvertence, and excusable neglect 

oversight to comply with R.C. 2926.25(C) [sic] when plaintiffs made good faith effort to comply 

with the statute and cure the defect once the omission was brought to plaintiffs’ attention. Nunc 

Pro Tunc in Latin, means simply “now for then.” Included in this motion is a current copy of the 

inmate’s affidavit as to prior action; review of multiple actions; waiver of prepayment pursuant 

to R.C. 2969.25(C0, to cover those months complained of.

Ex. Rel. Watley v. Ohio Bd. Of Nursing, 2007-Ohio-3295

Overview: the magistrate who heard the matter recommended dismissal of the matter due to the 

inmate’s failure to have provided the necessary affidavit pursuant to R.C. 2969.25(A). The
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inmate objected thereto and filed an affidavit that was dated prior to the magistrate’s decision 

and which appeared to be in compliance with 2969.25(A) although the affidavit was not 

provided until after the magistrate’s decision was issued, it was noted that the decision was only 

a recommendation to the court. Accordingly, the court found that due to the inmate’s attempt to 

comply with the statutory requirements, dismissal of his action would be unjustified.

Petitioner now addresses the second requirement of R.C. 2725.04 where petitioner must 

have his petition verified.

State ex rel. Pajestka v. Faulhaber, 50 Ohio St. 2d 41, 362 N.E. 2d 263,4 Ohio Op. 3d 113,1977 

Ohio LEXIS 371 (1977) Overview: Since the appellaterules are applicable to appeal from trial 

courts, a party whose original action in mandamus in the court of appeal is dismissed must seek 

relief through a Civ. R. 60 (B) (5) motion not a motion for reconsideration under App. R. 26. 

In the present case the Ninth Distinct Appellate Rule 41.1 Original Actions (A) Commence in 

original actions and proceed as a civil case under the Ohio Rules of Civil Procedure.

OHIO NINETH DISTRICT APP. R. 41.1 ORIGINAL ACTIONS (Al

Commencement of Action

Service in original actions shall be made and the action shall commence and proceed as a civil 

case under the Ohio Rules of Civil Procedure, unless those rules are clearly inapplicable, in the 

absence of extra ordinary cteumstanoos, not alternative or preemptive writs will be issued, other 

than in a habeas corpus action.

Under Ohio Civil Rules of Procedure (7) (A) petitioner file a complaint which is a 

pleading.
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Ohio Civil Rule 11 Signing of Pleadings, Motions, or other Documents:

Halfway through the paragraph it does state, “Except when otherwise specifically provided by_ 

these rules, pleadings, as defined by Civ. R. 7(A), need not be verified or accompanied by 

affidavit. The signature of attorney or pro se.party constitutes a certificate by the attorney or 

party that the attorney or party has read the document, that to the best of the attorney’s or party’s 

knowledge, information, and belief there is good ground to support it; and that it is not 

interposed for delay.”

Relief Sought

Petitioner does seek to have the decision reversed and the petition reinstated and adjudication of 

the issues rendered.

PETITIONERS VERIFICATION

Now comes the petitioner L-*'- A/.//declaring that the information in this motion 

is truthful to the best of his knowledge.

Date: / ' ' Respectfully Submitted, ■

E^aC. Foster #213-888
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was forwarded by regular U. S. Mail 

to the Lorain County Clerk of Courts, 225 Court Street - First Floor Elyria, Ohio 44035-5512 

and Warden Keith Foley, Grafton Correctional Institution, 2500 South Avon-Beldon Road 
.... ' ’ 

Grafton, Ohio 44044 this I ‘ /day of J i< < o i ; ? T , 2022

Grafton Con-ectional Institution 
2500 South Avon-Beldon Rd. 
Grafton, Ohio 44044
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Supreme Court of Ohio Clerk of Court - Filed September 13,2022 - Case No. 2022-0186

State of Ohio ex rel. Ezra C. Foster Case No. 2022-0186

JUDGMENT ENTRY
Keith Foley, Warden APPEAL FROM THE

COURTf

This cause, here on appeal from the Court of Appeals for Lorain 
considered in the manner prescribed by law. On consideration thereof, th 
the court of appeals is affirmed, consistent with the opinion rendered herein. ---------- -- ---

b ' f ’ d iS fiyther ordered that appellant’s motion seeking consequences of not filing a

It is further ordered that a mandate be sent to and filed with the clerk of the Court 
eals for Lorain County.

(Lorain County Court of Appeals; No. 21 CAO 11812)

Maureen O’Connor 
Chief Justice

The official case announcement, and opinion if issued, can be found at 
http://www.supremecourt.ohio.gi>v/ROD/dbcs7

nVUTDTT 1 1

http://www.supremecourt.ohio.gi%253ev/ROD/dbcs7
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[Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as State 
ex rel. Foster v. Foley, Slip Opinion No. 2022-Ohio-3168.[

NOTICE
This slip opinion is subject to formal revision before it is published in an 
advance sheet of the Ohio Official Reports. Readers are requested to 
promptly notify the Reporter of Decisions, Supreme Court of Ohio, 65 
South Front Street, Columbus, Ohio 43215, of any typographical or other 
formal errors in the opinion, in order that corrections may be made before 

the opinion is published.

Slip Opinion No. 2022-Ohio-3168
The State ex rel. Foster, Appellant, v. Foley, Warden, Appellee. 
[Until this opinion appears in the Ohio Official Reports advance sheets, it 

may be cited as State ex rel Foster v. Foley, Slip Opinion No.
2022-Ohio-3168.J

Habeas corpus—Inmate account statement submitted with petition does not comply 
with R.C. 2969.25(C), and petition fails to comply with R.C. 2725.04’s 
requirement that a habeas petition be verified—Court of appeals ’ dismissal 

of petition affirmed.
(No. 2022-0186—Submitted July 12, 2022—Decided September 13,2022.) 
Appeal from the Court of Appeals for Lorain County, No. 21-CA-011812,

. 2022-Ohio-35.

Per Curiam.
fl[ 1} Appellant, Ezra C. Foster, appeals the Ninth District Court of 

Appeals’ dismissal of his petition for a writ of habeas corpus. Foster has also filed

14
EXHIBIT 10
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Supreme Court of Ohio

a “motion seeking consequences” for appellee Keith Foley’s failure to file a brief 
m this appeal. We affirm the court of appeals’ judgment and deny Foster’s motion.

I. FACTUAL AND PROCEDURAL BACKGROUND
{H 2} Foster is currently incarcerated at the Grafton Correctional Institution, 

where Foley is the warden. Foster was convicted in 1989 of five counts of 

aggravated rape and sentenced to an aggregate prison term of 20 years to life. He 
was released on parole in May 2016 after serving 27 years. One of the conditions 
of Foster’s parole was that he have “no unsupervised contact with minors [and] 

supervising adults [had to] be approved” by the Ohio Adult Parole Authority 
(“APA”).

{T3} On February 1, 2021, Foster was arrested by his APA supervising 
officer for having unsupervised contact with a minor on two occasions in January 
2021. A parole-revocation hearing was held on March 24,2021. Foster was found 
guilty of the charged violations and ordered to serve 36 months in prison before 
again becoming eligible for parole.

tf[4} On November 9, 2021, Foster filed a petition for a writ of habeas 

corpus in the court of appeals. Foster sought immediate release ftom prison, 
alleging that his parole-revocation hearing had not been held within the time 

presenbed by an Ohio Department of Rehabilitation and Correction policy. Foster 
attached a signed verification to his petition, but his signature was not notarized. 
Foster also attached to his petition an affidavit of indigency and an inmate account 

statement, as required by R.C. 2969.25(C) for inmates who (like Foster) seek a 
waiver of filing fees. The inmate account statement filed by Foster covered the 
period of February 1 through August 26, 2021.

fl[ 5} The court of appeals sua sponte dismissed Foster’s petition, finding 
that it failed to comply with the requirements of R.C. 2969.25(C) and 2725.04. 
2022-Ohio-35, If 1. Foster’s inmate account statement failed to comply with R.C. 
2969.25(C) because it did not cover the six-month period preceding the-filing of
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January Term, 2022

Foster’s habeas petition. And Foster’s petition was not verified under R.C. 

2725.04, because it was unsworn.
6} Foster appealed to this court as of right.

IL ANALYSIS
A. Foster’s Motion

{5f 7} Because Foley did not file a merit brief in this appeal, Foster has filed 

a “motion seeking consequences of not filing a brief.” Foster asks that this court 
accept his statement of facts and issues as correct and reverse the court of appeals’ 

judgment.
{5f 8} Under S.Ct.Prac.R. 16.07(B), we may accept an appellant’s statement 

of facts and issues as correct and reverse the judgment below i/the appellant s merit 
brief reasonably appears to sustain reversal. State ex rel. Davidson v. Beathard, 

165 Ohio St.3d 558,2021-Ohio-3125,180 N.E.3d 1105,U10. But even if we were 
to accept Foster’s statement of facts and issues as correct, his brief does not provide 
a basis for reversal of the court of appeals’ judgment, We therefore deny the 

motion.
B. Dismissal of Foster’s Petition

flj 9} This court reviews de novo a court of appeals’ dismissal of a habeas 
corpus petition. State ex rel. Steele v. Foley, 164 Ohio St.3d 540,2021-Ohio-2073, 

173 N.E.3d 12094 6.
410} An inmate seeking a waiver of the court’s filing fees when 

commencing a civil action against a governmental entity or employee m a court of 
common pleas, court of appeals, county court, or municipal court must file with his 
complaint an affidavit stating that he is seeking a waiver of the prepayment of the 
court’s full filing fees and an affidavit of indigency. R.C. 2969.25(C). The affidavit 
must contain (1) a statement setting forth the balance of the inmate’s institutional 
account for each of the preceding six months and (2) a statement that sets forth all 

other cashand things of value.owned bythe inmate: W- Noncompliance with these
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Supreme Court of Ohio

requirements is a proper basis for dismissal of the action. State ex rel. Evans v. 
McGrath, 151 Ohio St.3d 345, 2017-Ohio-8290, 88 N.E.3d 957, 5

11} Foster’s inmate account statement does not comply with the statute, 
because it does not cover the six months preceding the filing of his petition; the 

statement omits the two months immediately preceding the filing of the petition. 
This defect was a proper basis for dismissal. See Russell v. Duffey, 142 Ohio St.3d 
320,2015-Ohio-1358, 29 N.E.3d 978,112.

{T12} Likewise proper was dismissal of Foster’s petition for failing to 
comply with R.C. 2725.04’s requirement that a habeas petition be verified. To be 
properly verified, a declaration must be sworn in the presence of an authorized 
officer, such as a notary public. See Chari v. Vore, 91 Ohio St.3d 323, 327, 744 
N.E.2d 763 (2001). Foster’s declaration is unsworn, rendering his petition fatally 
defective. See Hawkins v. S. Ohio Corr. Facility, 102 Ohio St.3d 299, 2004-Ohio- 
2893, 809 N.E.2d 1145, If 4.

{T13} Foster challenges the verification requirement, arguing that it 
conflicts with Civ.R. 11, which states that pleadings need not be verified except 
when otherwise required by the Rules of Civil Procedure. This argument is without 
merit. Civ.R. 1(C) provides that the Rules of Civil Procedure “to the extent that 
they would by their nature be clearly inapplicable, shall not apply to procedure 
* * * in all other special statutory proceedings.” R.C. Chapter 2725 prescribes a 

statutory proceeding for bringing a habeas action. Pegan v. Crawmer, 73 Ohio 
St.3d 607, 608-609, 653 N.E.2d 659 (1995). And though all civil rules are not 
“clearly inapplicable” in habeas actions, the verification requirement in R.C. 

2725.04 takes precedence over the conflicting provision of Civ.R. 11. See id. at 
609 (holding that court of appeals should have proceeded under R.C. Chapter 2725 

procedure rather than dismissing action under the Rules of Appellate Procedure).
ffl 14} Foster also relies on Watkins v. Collins, 111 Ohio St.3d 425, 2006- 

Ohio-5082, 857 N.E.2d 78, in which we chose not to dismiss a habeas petition

n
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despite the petition’s failure to comply with the verification requirement. See id. at 
K 37-38. Because the petition in that case included “a stipulation of the parties 
agreeing to all the pertinent facts,” we refrained from invoking the general rule 

requiring dismissal and reached the merits of the petition. Id. at U 38. Foster says 
that a similar result .is appropriate here because Foley failed to file an answer or 
otherwise appear and thereby admitted the facts alleged in the habeas petition.

H15} Foster’s analogy to Watkins is without merit. In Watkins, we 
refrained from dismissing the petition because stipulated facts accompanied the 
petition filed in that case. Id. at 27, 38. In contrast, Foster did not attach to his 
petition any such substitute for the verification. Moreover, Foster’s premise is 

incorrect: Foley could not be deemed to have admitted allegations in the petition, 

because the court of appeals never ordered a return of writ.
16} For the foregoing reasons, the court of appeals correctly found 

Foster’s petition to be procedurally defective under R.C. 2969.25(C) and 2725.04. 

Dismissal was therefore proper.
Judgment affirmed.

O’Connor, C.J., and Kennedy, Fischer, DeWine, Donnelly, Stewart, 

and Brunner, JJ., concur.

Ezra C. Foster, pro se.
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IN THE UNITED STATES DISTRICT COUR 
northern district OF OHIO 

eastern division

EZRA C. FOSTER

Petitioner,

v.
KEITH FOLEY, WARDEN, et al., 

Respondents.

) Case No. l:23-cv-00139-JJH

) JUDGE' JEFFREY J. HELMICK

) MAGISTRATE JUDGE
) THOMAS M. PARKER
)
)
) order
)

(2)

A petition, pursuant to 

examined the petition in 

cannot determine

(1)

mt to 28 U.S.C. § 2254, has been filed in this Court. LfheConrt haw.

■ ion in accordance with Rule 4 o:'the Rules Governing § j

me from the face of the petition that Petitioner is not entitled

Respondent shah file an answer C—IMthin 

with Rule 5 of the Rules Governing , and shall address all
legal issues raised in the petit.on.
Petitioner shall have thirty (30) days from th^filmg of Respondent’s 

Return of Writ to file a reply thereto (‘Traverse ).
(3) Respondent shall have fifteeril 5) days fi'om the filing of Petitioner’s 

Traverse to respond thereto.
nf the facts and evidence upon which theyBriefs filed by the parties shall contain a summary of the facts 

rely and shall make specific reference to those portions of the record (Page or Exhibit Number) in 

support Briefs shall also contain statements of the applicable law and citations to relevant case an 

statutoryauthorities, and a legal analysis of the claim in issue. Where applicable, multiple volumes

of the record are prefened to a single, massive volume.



If a dispositive motion is filed raising a statute of limitations defense, the movant shall attach 

documentation in support of the motion, including, but not limited to a certified copy of the docket. 

If the respondent claims the petition is time-barred, he or she also shall brief the merits unless theie 

is United States Supreme Court or Sixth Circuit precedent directly on point in support of his or her 

statute of limitations argument However, if the petitioner argues that the filing deadline should be 

excused, the respondent shall file a sur-reply, including all documents in support, within fourteen 

(14) days of the filing of petitioner’s traverse.

If Respondent moves to dismiss a ground for relief on procedural default, he or she 

shall still brief the merits of the claim.

When a party has a change of address, the party must immediately inform the Court of the 

new address or risk the waiver of his/her right to present arguments or the dismissal of his/her case.

IT IS SO ORDERED.

Dated: March20,2023 Urik/ J
Thomas M. Parker— 
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

EZRA C. FOSTER, )
)

Petitioner, )
) 

v. )
) 

KEITH FOLEY, ET AL, )
)

Respondents. )

Case No. l:23-cv-00139

JUDGE JEFFREY J. HELMICK

MAGISTRATE JUDGE
THOMAS M. PARKER

REPORT & RECOMMENDATION

I. Introduction

Pro se habeas petitioner, Ezra Foster, filed a motion for summary judgment on October 

12, 2023, arguing that he is entitled to summary judgment based on the 

this court and respondent’s failure to file a reply to his traverse, which Fos 

the contents of his traverse being uncontested. ECF Doc. 19. Respondent 

opposition to Foster’s motion for summary judgment on October 26,2023. ECF Doc. 20. Foster 

filed a reply to respondent’s opposition on November 13, 2023. ECF Doc. 21.

I recommend that Foster’s motion for summary judgment be DENIED as piocedurally

improper.

II. Foster’s Motion for Summary Judgment

Foster’s summary judgment motion offers eight enumerated reasons for the requested 

relief and record sources that Foster provides to support his motion:

1. Pursuant to the Court’s initial order of a Differentiated Case Management to 
which this case was designated as an Administrative Track Case pursuant to the
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United States District Court for the Northern District of Ohio Local Rule 
16.2(b).

2. This action is subject to the provisions of L.R. 16.1 of the Local Rules and that 
of the Federal Rules of Civil Procedure, as so ordered by the Court Chief Judge 
Patricia A. Gaughan on 01/24/2023.

3. A random assignment of Magistrate Judge Thomas M. Parker on 01/24/2023.

4. Magistrate Judge Thomas M. Parker’s initial order of March 20,2023, ordering 
Respondent file an answer (Return of Writ) to the petition within sixty (60) days 
from the date of the order; Petitioner shall have thirty (3) days from the filing 
of Respondent’s Return of Writ to file a reply (Traverse); Respondent shall have 
fifteen (15) days from the filing of Petitioner’s Traverse Reply to Respond 
thereto, so Ordered 03/20/2023.

5. Return of Writ filed by Respondent and Respondent’s counsel with related 
documents, attachments, and State records 05/19/2023.

6. Petitioner files for extension of time to reply to the Return of Writ 05/25/2023.
The motion for extension of time to file a reply is granted 05/31/2023.

7. A Traverse (Reply) to the Return of Writ is timely filed by Petitioner 
06/30/2023.

8. Respondent and their Counsel were given fifteen (15) days to respond to 
Petitioner’s (Traverse) Reply by the Magistrate Judge’s order of 03/20/2023, 
and do not!

ECF Doc. 19 at p. 1-2.

Foster argues that the record, as outlined in his enumerated explanation, shows that there 

is no genuine dispute of material fact that he is entitled to habeas relief. ECF Doc. 19 at 3-4. 

Foster does not raise new or different arguments in support of summary judgment, rather he 

expresses that the filings in this matter show he should prevail. Specifically, it appears that Foster ’ s 

motion is predicated on the passing of 15 days from the filing of his traverse, during which time 

no reply was filed by the warden. Foster argues that the pleadings are closed, since the time to file 

a reply has passed, and a motion for summary judgment may be filed under Rule 56 at this time.
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The gist of Foster’s motion argues that, by failing to reply to his traverse, respondent has failed to 

dispute the arguments raised therein.

III. Law and Analysis

Motions for summary judgment and default judgment are, generally, improper if raised by 

a habeas petitioner because the ordinary principles of Federal Rule of Civil Procedure 55 and 56 

do not apply to a review of the merits of a federal habeas claim. See Black v. Carpenter, 866 F.3d 

734, 742 (6th Cir. 2017). A federal habeas court cannot grant a habeas petitioner judgment in his 

favor without deciding the case on the merits. See Brown v. United States, No. 20-5090, 2020 

U.S. App. LEXIS 37298 (6th Cir. Nov. 25, 2020) (explaining that a district court is obligated to 

decide the merits of a habeas case since “the burden to show that he is in custody in violation of 

the Constitution of the United States is on the prisoner.”); see also Means v. Phillips, 136 F. Supp. 

3d 872, 897 n.31 (W.D. Tenn. 2015) (“District courts may not enter default judgments in habeas 

cases without addressing the merits of a prisoner's claims.” (citing Allen, 424 F.2d at 138)). 

Likewise, “default judgment is unavailable in a habeas corpus proceeding on the ground that state 

officials fail to file a timely response to the petition.” Mahaday v. Cason, 222 F.Supp. 2d 918,921 

(E.D. Mich. 2002); see also e.g., Harris v. Warden, London Corr. Ins., No. 17-3944, 2018 WL 

1224456, at *2 (6th Cir. Mar. 1, 2018) (citing Allen v. Perini, 424 F.2d 134, 138 (6th Cir. 1970); 

Lemons v. O'Sullivan, 54 F.3d 357, 364-65 (7th Cir. 1995)). As courts in the Sixth Circuit have 

consistently recognized, state prisoner’s convictions are presumed valid until otherwise shown 

because it is the people of the state who obtained a habeas petitioner’s conviction and whose 

interests are at stake. See e.g., Brown v. Bradshaw, 2017 U.S. Dist. LEXIS 41372, 4 (N.D. Ohio 

Feb. 22, 2017) (citing A lien v. Perini, 424 F.2d 134, 141 (6th Cir. 1970)); Mahaday, 22 F. Supp. 

2d at 922.
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Foster’s motion is misplaced regardless of whether it is considered a motion for summary 

judgment or for default judgment. Although Foster calls his filing a motion for summary 

judgment, it is tantamount to a motion for default judgement because it asks this court to make a 

ruling on the merits that would accept all of Foster’s arguments as undisputed based on 

respondent’s “failure” to file a reply to Foster’s traverse. However, the lack of a reply to Foster’s 

traverse does not translate to a default as contemplated by Federal Rule of Civil Procedure because 

the warden has not, by definition, defaulted when he has entered an appearance, filed briefs, and 

otherwise demonstrated every intention of disputing the merits of Foster’s petition.

While the court’s order, ECF Doc 6, provided that the warden could file a reply to Foster’s 

traverse, the habeas rules do not require such a reply to be filed. The warden has done what was 

required to preserve his arguments. And, even if the respondent had not disputed the merits of 

Foster’s petition, this court would be required to analyze Foster’s petition and not summarily grant 

his requested relief. See e.g., Brown, 2020 U.S. App. LEXIS 37298 at *14 (explaining that 

inadequate responses from a respondent are not grounds to “empty State prisoners without 

evidentiary hearings” when refusing to grant summary judgment and citing to default judgment 

analysis to support reasoning). In sum, the absence of a reply to Foster’s traverse does not negate 

this court’s obligation to consider Foster’s habeas petition based on the full record before it.

IV. Recommendation

I recommend that Foster’s motion for summary judgment be DENIED, and that Foster’s 

habeas petition be determined in accordance with the contemporaneously filed report and 

recommendation.

Dated: December 27, 2023
O-Tnomas M?Ra£ker_J>

United States Magistrate Judge

/4 PW-*-* k *
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

EZRA C. FOSTER,

Petitioner,

v.

KEITH FOLEY, ETAL, 

Respondents.

I. Introduction

) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Case No. l:23-cv-00139

JUDGE JEFFREY J. HELMICK

MAGISTRATE JUDGE 
THOMAS M. PARKER

REPORT & RECOMMENDATION

Ezra Foster, an Ohio prisoner, petitions for a writ of habeas corpus under 28 U.S.C. § 

2254. ECFDoc. I.1 Foster claims that the procedures under which the Ohio Adult Parole 

Authority (“APA”) revoked his parole violated his federal constitutional rights. Respondent 

filed a return of writ on May 19, 2023, (ECF Doc. 12), which contained over 200 pages of 

documents from Foster’s state court proceedings. On June 30, 2023 Fost .

(ECFDoc. 18). This matter is before me by an automatic order of referef

72.2 for preparation of a report and recommendation on Foster’s petition.

Because Foster’s claims are procedurally defaulted, non-cognizable, and/or meritless, I . 

recommend that Foster’s petition for writ of habeas corpus be DENIED.

b as an “Application/Petition for Writ of Habeas Corpus Pursuant
nJ a 5 1 ’ however, he later cites 28 U.S.C. § 2241 as the basis on which he seeks habeas relief, 
nn ?P8°nd?r SR?S °f T?ldentlfied this discrepancy, and Foster’s Traverse clarified that he "does rely 

.. U„2254 and does not circumvent or evade the procedural restrictions of sect. 2254 to his 
a000? 8 at 4’ Because K aPPears from Foster’s papers that he seeks relief based only on 

section 2254, the undersigned will disregard any reference to § 2241.
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A. Background

In August 1989, Foster was convicted of five counts of rape and sentenced to an 

aggregate prison term of 20 years to life. ECF Doc. 12-1 at 6-7; and Foster was later adjudicated 

a sexually oriented offender. When Foster was granted parole in May 2016, his conditions of 

parole provided: “[N]o unsupervised contact with minors, SUPERVISING ADULTS MUST BE 

APPROVED BY THE APA.” ECF Doc. 12-1 at 34 (caps in original). In January 2021, Foster 

was charged with violating the terms of his parole. On February 1,2021, Foster was arrested by 

his supervising parole officer based on two reports of unsupervised contact with a minor m 

January 2021. ECF Doc. 12-1 at 25. Foster was provided notice of a parole violation hearing 

that was originally set occur on March 9, 2021, as the form Foster acknowledged receiving on 

February 8, 2021 indicated. ECF Doc. 12-1 at 26. After continuances - the propriety of which 

are the focus of Foster’s request for habeas relief - a parole revocation hearing occurred on 

March 24, 2021. See, e.g., ECF Doc. 12-1 at 19-24. Foster “admitted with mitigation” that he’d 

had unsupervised contact with a minor on two occasions, as alleged, and was found guilty of the 

two charged parole violations. ECF Doc. 12-1 at 20. Foster was ordered to serve 36 months m 

prison before he could again become eligible for parole in early 2024. ECF Doc. 12-1 at 24.

B. ODRC Policy

Foster’s habeas claims challenge the timeliness of, and notices regarding, his parole 

revocation hearing. See generally ECF Doc. 1. Specifically, Foster raises issues arising out of 

the application of procedural policies for parole revocation hearings established by the Ohio 

Department of Rehabilitation and Correction (the “Department” or “ODRC”). ECF Doc. 1 at 4- 

6 (Exhibit B to Foster’s petition provides the policy from which his cited language originated). 

The Department’s policy “applies to all employees of the [ODRC, APA, and] all offenders undei 

parole[.]” ECF Doc. 1-2 at Exhibit B. The stated nuroose of the ODRC policy is to

40



Case: 1.-23-CV-00139.JJH Doc#: 23 Filed: 12/27/23 3 of 28. PagelD#:404

“promote fair, consistent, and objective decision malting when violation behavior by offenders 

under adult parole authority (APA) supervision is addressed though a violation heanng.” Id.

The ODRC policy established scheduling “timeframes” for parole revocation hearings 

under which the Adult Parole Board was required to conduct a parole revocation hearing within 

20 business days from the date the offender becomes available.” ECF Doc. 1-2 at 7. Later an 

operation manual policy variance extended the hearing timeframe from 20 business days to 25 

business days. BCE Doo. 1-3 at 1. Although the poiicy apprized a hearing officer to ffant 

continuances with or without a request of a party, the policy provides that “a violation hearing 

shall be rescheduled for no more than ten (10) business days from the previously scheduled 

heanng date. ECF Doc. 1 -2 at 8. Under this policy, a hearing officer would have been able to 

grant a series of continuances, provided the next hearing date would be no more than ten 

business days following the “previously scheduled” hearing date.

Foster’s original hearing appears to have been scheduled for March 9, 2021. Thereafter, 

a “violation hearing continuance” form was created, two copies of which are appended to 

Foster’s petition. The upper portion of the form appears as follows:

ECFDoc.S 1 ItExhTbftT^vailS^VsdX^’ Saturday’ Sunday’ andW legalholiday.” 
100-APA-14.” Id Under that oolicv “hlc offe"d5 status as determined under ODRC Policy 
for imposing sanctions shah be h effectaVaiIable 311(1 time limitations 
supervision and is being held in custody with anOae°fWU1APAChnMtailjeS: ^he suPervisee is under APA 
act of a parole officer, 1° * °rder[-j” A°rder” is an “order -
of the APA to be detained or^heZ Xndv fn “ °ffender under jurisdiction
effect by use of an APA hold order, an APA arrest XZIXpe, fa" Z”‘ ‘,1“ed ““

Jo
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ADULT rAROLB AUTHORITY 
Violation Hearing Continuance
—--------------------- —--------------------- ~-------- I Offender MC-'OTS #:

A213883______ _
applicatfal fa wnmnancsof the yidMen te^odgMl?

Date
Mar 9,2021

Time 
-kOOPM

For the following reason®: Hearing site unavailable

Counsel fa Offender:
Dai::

Unit Supervisee I .
Dafc:

1. Application for continuance APPROVED and rescheduled for:

iDate: _ . •; ’ '
H Mar 23,2021 __________i -’A________ ‘

2. Application for continuance DISAPPROVED for the followmg reason®:

■ ____________ ...________ ___________ ____ rr;-------- ------------------------------ '-------1. _ :------- r------------ - Dale: ,
IliiaffigUfSffls , (2Z2/2021 1
| Michael E Anderson

ECF Doc. 1 -4. The origin of this form is uncertain. But it appears to indicate that the originally 

scheduled hearing date was to occur on March 9,2021. An indication “Hearing site unavailable" 

suggests a continuance of the hearing was necessary for that reason. And it appears that the 

continuance was approved by Hearing Officer Michael E. Anderson on the same date the form 

was created, February 2,2021. The continuance moved the hearing date to March 23,2021. The

lower part of that form appears as follows:

3i
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_________________ [2/2/2021
I certify that this response was hand-delivered tome on.‘

I certify that this response was hand-delivered to me on: ’

Date: . - Time:

OQcadcr Sigmfun:: • 1 Date: --------------- —------- -

Witness Signature ........————————... ,-------------- .----------
Date:

Violation Hearing Continued by the Hearing Officer and scheduled for:
[ Uatc:
1 Mar 24,2021

Time:
1:00 PM

For the following reasohfs): ;
Hearing site unavailable

nearing Onker 
Michael E Anderson

Date: 
72/2021

ran 3311 (Per. 03/09) DISmBUW: WHITE-VSP Officer CANARY-Unit Center GQIOENROD - Offender

Me: Tfene:
f.

OITen-Jtr Signature: ———
Date:

Witness Signature ----- ------- ------ Date: • -

This part of the form indicates that also on February 2, 2021, the same hearing officer appears to 

have continued the violation hearing by one more day, from March 23, 2021 to March 24, 2021, 

on his own initiative for the reason, “Hearing site unavailable.” Id. Foster also produced 

another copy ofthis fonn as an exhibit to his petition. ECF Doc. 1-5. Foster’s copy is the same 

as depicted above with the addition of the information that the form was hand delivered to Foster 

on February 8, 2021. A “Notice of Release Violation Hearing” form is included in the state 

record produced by the warden. ECF Doc. 12-1 at 26. That fonn indicated the original hearing 

date was March 9, 2021. And it was countersigned by Foster on Februaiy 8, 2021, the same day 

Foster acknowledged the continuances of the original hearing date first to March 23 and then to 

March 24, 2021, as indicated in ECF Doc. 1-5.

/(PH

-3<1
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C. State Court Proceedings

On November 9,2021, Foster filed a petition for writ of habeas corpus in the Ohio Court 

of Appeals. ECFDoc. 12-1 at 36. Foster sought immediate release from prison, based on 

“extraordinary circumstances,” which he argued amounted to a violation of his minimal due 

process rights and rendered his “hearing invalid and void the sentence unlawful[.]” Id. at 40.

He also argued that his immediate release was proper because the length of time between his date 

of availability and his final parole revocation hearing was impermissibly long, in violation of his 

right to equal protection. Id. at 45-47.

On January 10, 2022, the Ohio Court of Appeals dismissed Foster’s state habeas petition 

sua sponte because of his failure to comply with state procedural rules found in Ohio Rev. Code 

§ 2969.25(C) and § 2725.04. ECF Doc. 12-1 at 106; State ex rel. Foster v. Foley, No.

21 CAI 1812, 2022-Ohio-35 (Ninth Dist. App.). On February 18,2022, Foster filed a notice of 

appeal in the Supreme Court of Ohio. ECF Doc. 12-1 at 110. Four days later, on February 22, 

2022, Foster filed a motion based on Ohio Rule of Civil Procedure 60(b)(1) asking the Ohio 

Court of Appeals to reverse its decision and adjudicate the merits of his habeas claims. Id. at 

168-174. On April 15, 2022, Foster filed his merits brief in the Ohio Supreme Court, asserting 

three propositions of law:

1. THE COURT’S JUDGMENT THAT APPELLANT FAILED TO 
COMPLY WITH THE STRICT FILING REQUIREMENTS OF 
O.R.C. 2969.25(C)(1) AND O.R.C. 2725.04, FAILS TO 
CONSIDER THE “EMPLOYEE’S,” “ENTITY’S” 
REQUIREMENTS IN THE FILING AND THAT RESPONDENT 
FAILED TO ANSWER OR APPEAR TO THE FILING AND AS 
A RESULT THE FACTS ARE DEEMED ADMITTED 
ALLOWING THE COURT’S DISCRETION TO ADJUDICATE A 
CONSTITUTIONAL QUESTION.

2. EXTRAORDINARY CIRCUMSTANCES OCCUR DURING 
THE HEARING PROCESS WHERE CERTAIN SPECIFIED 
MINIMAL DUE PROCESS REQUIREMENTS WERE NOT

/WtJbix
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OBSERVED AND THERE IS AN UNLAWFUL RESTRAINT OF 
APPELLANT’S LIBERTY[,] 14TH U.S. CONSTITUTIONAL 
AND ARTICLE 1 SECTION 2 OHIO CONSTITUTIONAL 
VIOLATIONS.

3. APPELLANT IS DENIED HIS AVAILABILITY DATE BY 
WHICH TO BE BROUGHT TO A HEARING AND OHIO 
CONSTITUTION ARTICLE IV SECTION (8) EIGHT AND U.S 
CONSTITUTIONAL (14) FOURTEEN AMENDMENT RIGHT 
TO EQUAL PROTECTION OF THE LAW.

See ECF 12-1 at 126, 129, 135. On September 13, 2022, the Supreme Court of Ohio affirmed 

the state appellate court’s dismissal of Foster’s petition based upon Foster-’s-failure-to comply - 

with state procedural requirements. Id. at 195; State ex rel. Foster v. Foley, 170 Ohio St.3d 86, 

2022-Ohio-3168.

On October 24, 2022, Foster filed an original action in the Supreme Court of Ohio 

seeking habeas corpus relief. ECF Doc. 12-1 at 201. In this second state habeas petition, Foster 

sought immediate release from prison, again based on the allegedly improper timing of his parole 

revocation hearing, and he argued that the APA Violation Hearing Continuance form that was 

used “to conduct and bring [Foster] to the March 24th, 2021, parole hearing” is false, misleading, 

and otherwise void, thus, there could be no “hearing and no subsequent sentence thereof.” Id. at 

204-205. In an entry dated December 13, 2022, the Supreme Court of Ohio dismissed Foster’s 

petition on the merits after being “considered in a manner prescribed by law.” Id. at 242.

D. Federal Habeas Petition

On January 24, 2023, Foster filed his federal habeas petition. See ECF Doc. 1.

Foster raises two claims for relief:

1) PETITIONER SEEKS A WRIT OF HABEAS CORPUS BECAUSE HE 
WAS DENIED HIS MINIMAL U.S. FOURTEENTH AMENDMENT 
CONSTITUTIONAL RIGHT TO DUE PROCESS DURING HIS 
PAROLE REVOCATION HEARING PROCESS AND AS A RESULT 
DEPRIVED OF HIS LIBERTY.
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2) AN INMATE IMPRISONED BY A REVOCATION OF HIS PAROLE IS 
NOT ENTITLED TO AN APPEAL; HE IS DENIED THE ONLY 
REMEDY TO INQUIRE INTO THE CAUSE OF HIS IMPRISONMENT 
THROUGH A WRIT OF HABEAS CORPUS; WHEN OHIO COURT’S 
[szc] INTERPOSE A FINANCIAL CONSIDERATION OF INDIGENCY 
AS A STATE PRISONER AND HIS EXERCISE OF A STATE RIGHT 
TO SUE FOR HIS LIBERTY IT DENIED HIS EQUAL PROTECTION 
OF THE LAW.

ECF Doc. 1 at 4. The warden filed a return of writ and the state court record on May 19, 

2023. ECF Docs. 12,12-1. Foster filed his traverse on June 30, 2023. ECF Doc. 18.

n. The Parties’ Arguments

A. Ground One

Foster’s Ground One claim argues that “there was no orderly process to the termination 

of his liberty when his parole was revoked. This deprivation of liberty is an is issue of federal 

law because it fails to meet the minimum due process requirements for a parole revocation 

hearing as stated in Morrissey v. Brewer” ECF Doc. 18 at 8. Foster alleges that he was never 

given proper notice of his final revocation healing, because the Violation Hearing Continuance 

forms ECF Docs. 1-4, 1-5, which changed the date of his final parole revocation, set a final 

hearing date that was two days later than the timeframe permitted under applicable ODRC 

policy. He further argues that the form (ECF Doc. 1-5) that he received and signed on February 

8, 2021 was fraudulently created with dates that did not reflect his actual date of availability or 

otherwise show that two continuances were permitted, one of which alleges he did not receive 

notice for. ECF Docs 1 at 7-10,18 at 8-9. It also appears that Foster argues the due process 

requirements for parole revocation hearings were violated based on an alleged fraudulent 

discrepancy between documents used during his hearing and information received in response to 

a request of the APA for hearing related documents. ECF Doc. 1 at 11 (asserting that “he was 

never afforded the transcripts to the hearing and the other Violation Hearing Continuance form
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DRC 3311 sited in the DISAPPROVED section of his ‘evidence.’”). Based on the amount of 

time that passed before his final hearing was conducted and the discrepancy between what he 

received and what he alleged was used in and/or provided him notice of the hearing, he argues 

that the ECF Docs. 1-4 and 1-5 forms never provided him with valid notice; thus, they should be 

deemed void, entitling him to immediate release. Id. at 11; see also ECF Doc. 18 at 11.

The warden disagrees with Foster’s Ground One claim arguments. Specifically, the 

warden argues that Foster “did receive a parole revocation hearing that complied with the due 

process requirements of Morrissey.” ECF Doc. 12 at 16. Further, the warden argues that Foster 

has neither shown that a 37-business-day time in custody prior to his parole revocation hearing 

was unreasonable nor pointed to any controlling precedent that clearly establishes this was an 

unconstitutional delay. Id.

B. Ground Two

Foster’s Ground Two claim argues that the dismissal of his state appeals - because of his 

noncompliance with the Ohio filing requirements - imposed a “financial consideration” upon his 

court filings, with which he allegedly could not comply, and which “denied [him of] a state 

remedy to his filing because there is no appeal of a revocation of his parole.” ECF Doc 18 at 5. 

Specifically, Foster argues that the requirement of Ohio Rev. Code § 2969.25(c) that a prisoner 

seeking to proceed without paying filing costs must provide a “statement that sets for the balance 

m the inmate account of the inmate for each of the preceding six months as certified by the 

institutional cashier” is an unconstitutional financial consideration. Id. at 6. Foster admits that 

his “claims [were] never adjudicated in state courts” because he failed to comply with the filing 

requirements of Ohio Rev. Code §§ 2969.25(c) and 2725.04. ECF Doc. 18 at 5.

The warden argues that Foster has procedurally defaulted the Ground Two claim for 

failure to raise it during his state habeas actions and asserts that it is otheiwise non-cognizable,
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because it alleges errors in the state court post-conviction process, which is based entirely on 

state statutes, procedural rales, and case law. See ECF Doc 12 at 6-10.

III. Law & Analysis

A. Legal Standard

“Habeas corpus is the appropriate action for a person seeking immediate release from 

prison and challenging a parole board decision.” Perotti v. Erdos, 1:18-cv-446, 2019 U.S. Dist. 

LEXIS 92088, *10 (S.D. Ohio Jun. 13, 2019) (citing State ex rel. Lemmon v. Ohio Adult Parole 

Authority, 78 Ohio St. 3d 186 (1997)). A state prisoner seeking a writ of habeas corpus must 

show that he is “in custody in violation of the Constitution or laws or treaties of the United 

States.” 28 U.S.C. § 2254(a). Additionally, the petitioner must meet all of the jurisdictional and 

procedural requirements of the Antiterrorism and Effective Death Penalty Act of 1996 

(“AEDPA”) in order to obtain merits review by the federal habeas court. See e.g., 28 U.S.C. § 

2254(b) (exhaustion); 28 U.S.C. § 2244(d) (statute of limitations).
/

If the state court adjudicated the issues presently raised, AEDPA permits a federal court 

to grant relief only if the state court decision: (i) was contrary to, or involved an unreasonable 

application of, clearly established federal law as determined by the Supreme Court; or (ii) was 

based on an unreasonable determination of the facts in light of the record before the state court. 

28 U.S.C. 2254(d). “Unreasonable” does not simply mean that the state court-got it wrong. 

Chinn v. Warden, Chillicothe Corr. Inst., 24 F.4th 1096, 1101 (6th Cir. 2022). Only if no 

“fairminded jurist” could agree with the state court may we grant relief. Harrington v. Richter, 

562 U.S. 86, 102, 131 S.Ct. 770, 178 L.Ed. 2d 624 (2001). The petitioner must show that the 

state court’s “decision was so lacking in justification that there was an error well understood and 

comprehended in existing law beyond any possibility of fairminded disagreement.” Id. at 103.
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B. Procedural Default

“Before [a federal court may] reach the merits of a habeas petition,... [it must] review 

whether the petitioner has satisfied the procedural requirements for litigating his federal claim in 

state court.” Gerth v. Warden, Allen Oakwood Con-. Inst., 938 F.3d 821, 826 (6th Cir. 2019) 

(citation omitted). There are two circumstances in which procedural default, generally, arises: 

(1) when a petitioner has failed to give state courts a “fair” opportunity to act on his federal 

constitutional claims, O’Sidlivan v. Boerckel, 562 U.S. 838, 844, 119 S.Ct. 1728, 144 L.Ed. 2d 1 

(1999), and (2) when a state court declines to decide the claims based upon the petitioner’s 

failure to comply with an “independent and adequate” state procedural requirement, Coleman v. 

Thompson, 501 U.S. 722, 729, 111 S.Ct. 2546, 115 L. Ed 2d 640 (1991).

In the first circumstance of procedural default, a petitioner procedurally defaults a claim 

by failing to fairly present the claim in state court and pursue that claim through the state’s 

“ordinary appellate review procedures,” if, at the time of the federal habeas petition, state law no 

longer allows the petitioner to raise the claim. Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 

2006); see also Boston v. Bagley, 282 F. Supp. 2d 655, 661 (N.D. Ohio 2003) (“Issues not 

piesented at each and every level [of the state courts] cannot be considered in a federal habeas 

corpus petition. ). In order to “fairly present” a claim to a state court, the petitioner must have 

asserted both the legal, and factual basis of the claim. Williams, 460 F.3d at 806 (citing McMeans 

v. Brigano, 228 F.3d 674, 681 (6th Gir. 2000)). Most importantly, the “petitioner must present 

his claim to the state court as a federal constitutional issue — not merely as an issue arising under 

state law.” Id. (quoting Koontz v. Glossa, 731 F.2d 365, 368 (6th Cir. 1984)).

In the second circumstance, if a state court declines to address a petitioner’s federal 

constitutional claims because the petitioner failed to meet a state procedural requirement, then 

federal habeas review is barred as long as the state judgment rested on an “independent and

no
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adequate” state procedural ground. Coleman, 501 U.S. at 729. To be independent, a state 

procedural rule and the state court’s application of it may not involve any issue of federal law. 

Id. at 732-33. To be adequate, a state procedural rule must be ‘“firmly established’ and 

‘regularly followed’” by the state courts at the time it was applied. Beard v. Kindler, 558 U.S. 

53, 60-61, 130 S. Ct. 612, 175 L. Ed. 2d 417 (2009).

But a petitioner’s procedural default can be excused if he demonstrates: (1) cause for the 

default and actual prejudice that resulted from the alleged violation of federal law, or (2) that 

there would be a “fundamental miscarriage of justice” if the petitioner’s claim is not considered. 

Coleman, 501 U.S. at 750. ‘“[C]ause’ under the cause and prejudice test must be something 

external to the petitioner, something that cannot be fairly attributed to him.” Id. “(T]he 

existence of cause for a procedural default must ordinarily turn on whether the prisoner can show 

that some objective factor external to the defense impeded counsel’s efforts to comply with the 

State’s procedural rule.” Id. “A fundamental miscarriage of justice results from the conviction 

of one who is ‘actually innocent.’” Lundgren v. Mitchell, 440 F.3d 754, 764 (6th Cir. 2006) 

(citing Murray v. Carrier, 477 U.S. 478, 496, 106 S.Ct. 2639, 91 L. Ed. 2d 397 (1986)). Actual 

innocence means “factual innocence, not mere legal insufficiency.” Bousely v. United States, 

523 U.S 614, 623, 118 S.Ct. 1604, 104 L. Ed. 2d 828 (1998). “To be credible, such a claim [of 

actual innocence] requires petitioner to support his allegations of constitutional error with new, 

reliable evidence ... that was not presented at trial.” Schlup v. Delo, 513 U.S. 298, 324, 115 S. 

Ct. 851, 130 L. Ed. 2d. 808 (1995).
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C. The Ground One Claim is Procedurally Defaulted

Fostei laised his Ground One claim in his initial habeas corpus petition filed in the Ohio 

Court of Appeals. However, that court did not reach the merits of Foster’s claim because of his 

noncompliance with two state procedural rules: (1) he failed to provide a financial affidavit that 

complied with Ohio Rev. Code § 2969.25(c); and (2) he failed to verify his state habeas petition 

as required by Ohio Rev. Code § 2725.04. The Ohio Court of Appeals dismissed Foster’s state 

habeas petition because of these deficiencies and never reached the merits of Foster’s claims 

ECF Doc. 12-1 at 106-109. Foster appealed that decision to the Ohio Supreme Court, but after 

de novo review it unanimously affirmed the appellate court decision. ECF Doc. 12-1 at 195-199; 

State ex rel. Foster v. Foley, 2022-Ohio-3166. Thus, the Ohio courts were presented with 

Foster’s Ground One claim but declined to rule on it because of his procedural default.

Foster then exhausted his state habeas remedies by filing an original action in the Ohio 

Supreme Court, which was denied on the merits without an opinion. Because the time for any 

requests for reconsideration has passed and available appeals of the state court decisions have 

been exhausted, no state court avenues for consideration of Foster’s Ground One claim remain 

The dismissal of Foster’s Ground One claim because of his failure to comply with the 

two procedural requirements was an independent and adequate basis for dismissal of the claim. 

The application of the state procedural rales at issue was independent because the statutory rales, 

and the state courts’ enforcement of them, did not involve any issue of federal law. Coleman, 

501 U.S. at 732-33. Additionally, the two statutory rales were adequate grounds for dismissal, 

because these rales supported the dismissal of Foster’s claims and because the application of 

these rules were “firmly established” and “regularly followed” by the state courts. See, e.g., 

State ex rel. Ellis v. Wainwright, 157 Ohio St.3d 279, *280 (Ohio 2019) (“R.C. 2969.25(c) 

demands strict compliance, so an inmate’s explanation for noncompliance is not relevant”)
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(citing State ex rel. Powe v. Lanzinger, 159 Ohio St.3d 385 (Ohio 2019)); Rogers v. Eppigner, 

2019 U.S. Dist. LEXIS 133638, *16 (N.D. Ohio Aug. 8, 2019); see also Larkins v. State Dep't of 

Rehab. & Corr., 138 Ohio App.3d 733, 736 (Ohio App. 10th Dist. 2000) (affirming the dismissal 

of one of the inmate’s actions when he failed to comply with Ohio Rev Code § 2969.25) (cited 

by petitioner at ECF Doc. 18 at 7 for proposition that courts can use discretion to waive strict 

filing requirements, because the Larkins court accepted belated affidavits to overcome some 

inmates’ filing failures). Thus, Foster’s Ground One claim is procedurally defaulted.

In an apparent effort to show cause to excuse the procedural default of his Ground One 

claim, Foster argues that his financial affidavit failed to meet the Ohio procedural requirement - 

for six preceding months of financial account records - because of an unexplained delay between 

when he submitted his request to the institutional cashier and when it was certified. ECF Doc. 1 

at 12. However, that delay did not excuse his obligations under Ohio statute. And it was 

Foster’s obligation to obtain a sufficient financial affidavit, something he had to know that he 

had not done at the time he filed his state habeas petition. See ECF Doc. 12-1 at 59 (showing 

that Foster had filed a financial affidavit, indicating he knew this was a requirement; but that 

affidavit did not contain the required prisoner financial account reports); see also Larkins, 138 

Ohio App. 3d at 736 (exercising discretion to excuse some pro se inmates’ failure to file an 

itemized litigation history where the inmates immediately, upon.becoming aware of the 

requirement, filed complete and accurate affidavits detailing the necessary litigation history, but 

dismissing action brought by another inmate for failure to accurately describe the necessary 

litigation history despite knowledge of the requirement).

Foster has failed to show cause to excuse his procedural default because he cannot show 

that his failure to file an appropriate financial affidavit was “external to the petitioner, something 

that cannot be fairly attributed to him.” Coleman, 501 U.S. at 750. Foster also has not argued
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piejudice, that the outcome of his parole revocation proceeding would have been any different 

had it been held at an eai'lier date.

Likewise, Foster’s procedural default of his Ground One claim cannot be excused on a 

potential fundamental miscarriage of justice contention, because Foster has neither argued the 

issue nor submitted any evidence to show his actual innocence. To the contrary, Foster appears 

to have admitted the substance of the parole violations with which he was charged. See, e.g., 

ECF Doc. 12-1 at 20 (APA hearing summary report which indicates that Foster “admitted, with 

mitigation, to violating Ohio Parole Rule #8” when, on two occasions, he had unsupervised 

contact with minors); ECF Doc. 12-1 at 38 (Foster’s state habeas petition).

I recommend that Foster’s Ground One claim be dismissed as procedurally defaulted.

D. The Ground One Claim Is Noncognizable

Even if Foster’s Ground One were not procedurally defaulted, it should be dismissed as 

noncognizable. Federal habeas relief is only available for federal constitutional violations. 28 

U.S.C. § 2254(a). To the extent that a habeas petitioner’s claim asserts only the violation of state 

law, it is said to be noncognizable and may not be reviewed in federal court, unless the 

challenged state court ruling violated a fundamental federal constitutional right. See, e.g., Lewis 

v. Jeffers, 497 U.S. 764, 780 (1990) (“federal habeas corpus relief does not lie for errors of state 

law”); Pulley v. Harris, 465 U.S..37,4.1 (1984) (“A federal court may not issue the writ on the 

basis of a perceived error of state law.”). “It is not the province of a federal habeas court to 

reexamine state-court determinations on state-law questions. In conducting habeas review, a 

federal court is limited to deciding whether a conviction violated the Constitution, laws, or 

treaties of the United States.” Estelle v. McGuire, 502 U.S. 62, 68, 112 S.Ct. 475, 116 L.Ed. 2d 

385 (1991) (citing 28 U.S.C. § 2241).

‘-1^
un
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A petitioner may not convert a claim asserting state law error into a constitutional claim, 

merely by alleging that the failure to follow a state rule violated his general due process rights. 

Rivera v. Illinois, 556 U.S. 148, 158, 129 S.Ct. 1446, 173 L.Ed. 2d 320 (2009) (“The Due 

Process Clause ... safeguards not the meticulous observance of state procedural prescriptions 

but ‘the fundamental elements of fairness in a criminal trial.’”); see also Engle v. Isaac, 456 U.S. 

107, 121 n.21, 102 S.Ct. 1558, 71 L.Ed. 2d 783 (1982) (“We have long recognized that a ‘mere 

error of state law’ is not a denial of due process.”) (citation omitted). A claim that alleges only 

errors of state law is cognizable only to the extent that the conduct is fundamentally unfair, 

meaning the “error amounts to a fundamental miscarriage of justice or a violation of the right to 

due process.” Cristini v. McKee, 526 F.3d 888, 897 (6th Cir. 2008). Fundamental fairness under 

the Due Process Clause is compromised when “the action complained of... violates those 

‘fundamental conceptions of justice which lie at the base of our civil and political institutions, .. 

. and which define ‘the community’s sense of fair play and decency.’” Dowling, 493 U.S. at 352 

(internal citations omitted). Courts, therefore, “have defined the category of infractions that 

violate ‘fundamental fairness’ very narrowly.” Id.

Foster’s Ground One claim is noncognizable because it is based entirely on the 

application of state policies and procedures created by and applicable only to Ohio parolees. 

And Foster has failed to demonstrate that the application of state policy to him amounted to a 

violation of the federal constitution. Additionally, Foster has failed to argue or otherwise 

demonstrate that the alleged two-day delay in conducting his parole revocation hearing violated a 

fundamental right protected by the United States Constitution. Accordingly, the lack of 

cognizability of Foster’s Ground One claim provides an additional basis for its dismissal.

43
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E. The Ground One Claim is Meritless

Alternatively, even if Foster’s Ground One claim had not been procedurally defaulted 

and if it were construed to raise a cognizable claim, it should nevertheless be denied for lack of 

merit. Foster has failed to demonstrate that the way in which his parole revocation matter 

pleaded was contrary to or involved an unreasonable application of clearly established federal 

law articulated by the United States Supreme Court. And, he has not contended that the Ohio 

Parole Board made an unreasonable determination of the facts in concluding that his hearing was 

timely. Thus, I would recommend that Foster’s Ground One claim be denied for lack of ment.

The merits issue in Foster’s Ground One claim is whether the Ohio Parole Board made a 

decision that was contrary to or an unreasonable application of clearly established federal law as 

determined by the United States Supreme Court.1 28 U.S.C. § 2254(d)(1). The United States 

Supreme Court has articulated that there are only a few basic requirements that must be met by 

state parole boards during the parole revocation process in order to satisfy the due process 

requirements of the United Slates Constitution. See Morrissey v. Brewer, 408 U.S. 471,489 

(1972). In the parole revocation hearing setting, federal due process requires: “(a) written notice 

of the claimed violations of parole; (b) disclosure to the parolee of evidence against him; (c) 

opportunity to be heard in person and to present witnesses and documentary evidence; (d) the 

right to confront and cross-examine adverse witnesses.!..(e) a ’neutral and detached’ hearing 

body such as a traditional parole board, members of which need not be judicial officers or

770 786(20111 There has been a state decision on the merits in this ma 
bXShSt its decision to deny Foster relief was without a reasonable bas.s 

given what was presented to that court and to us.

del
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lawyers; and (f) a written statement by the factfinders as to the evidence relied on and reasons for 

revoking parole.” Id. The Supreme Court has not created “an inflexible stmemre for parole 

revocation procedures” so as not to “impose a great burden on any State’s parole system.” Id. at 

490. As to timing, under Morrissey, a final parole revocation hearing simply must be tendeied 

within a reasonable rltne after the parolee is taken into custody.” Id. at 488 (emphasis added).

The Sixth Circuit has also ruied that parole revocation hearings must simply be held within a

reasonable time after the parolee is taken into custody. Bowen v. Jones, 463 F. App’x 514, 518

(Sth Cir. 2012) (citing Morrissey)-, see also Bennet v. Bogan, 66 F.3d 812, 819 (SthCir. 1995) 

(gaining that -fully panoply of rights due a defendant in [formal criminal prosecutions] do not

apply to parole revocation
in connection with an explanation that speedy trial rights were not

violated in parole context).
Foster seems to be arguing two things in his Ground One claim: (1) that the timing of his 

hearing did not comply with ODRC policy; and (2) that the face of two ODRC Forms 3311 

showed that his hearing was impermissibly continued.4

Foster’s first argument is that his “availability” date was inaccurately listed as February 

2,2021, when he Was actually taken into custody for his parole violation on February 1,2021. 

ECF Doc. 1 at 7-9. Under the ODRC policy, a parolee’s “availability” tuggers the timeframe 

within which a parole revocation hearing must be conducted. See ECF Doc. 1-2 at 7. Under 

ODRC Policy, a supervisee under APA supervision is considered “available” when he ts held in

T^^^^Targues that he was not prided ’ivXbSat

—r*ed for p“ole

revocation proceedings.
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custody with an active APA hold order. ODRC Policy 100-APA-14(V1)(H)(1)’ A hold order 

was issued by the APA on February 1,2021. ECF Doc. 12 at 25. However, using an 

“availability” date of February 2,2021, for purposes of counting time under the ODRC

scheduling policy, is appropriate, because under Ohio law:

The time within which an act is required by on
excluding the first and including the ast ay, ex ’ gay tpat
Sunday or a legal holiday, the act may be done on the next succeemng y 
not Sunday or a legal holiday.

Ohio Rev. Code § 1.14.
Thus, with Foster having been arrested on February 1,2021, it was proper to conclude 

that he was “available” on February 2, 2021 and to use that as the starting date for determining a 

hearing deadline. Foster’s original hearing date of March 9,2021 was the 25th business day 

after he became avaiiable with the appropriate exclusion of weekend days and the President’s 

Day holiday. Thus, under a reasonable interpretation of fine applicable policy, Foster’s originally 

scheduled hearing was not late.
The subsequent continuances approved by the hearing officer were expressly permitted 

under the scheduling policy. SeoECFDoc. !-2 at 7-8 (Sections F(3) and F(4». Underthat 

policy, the hearing officer “may continue, reschedule, or cancel a violation hearing without a 

request from any party. The hearing officer shall provide notice of any such change to all 

parties." ECF Doc. 1-2 at? (APA policy Section F(3)). And “[a] violation hearing shall be 

rescheduled for no more than ten (10) business days from the previously scheduled hearing 

date” ECF Doc. 1-2 at 8 (APA policy Section F(4)). The first continuance of the March 9,2021 

hearing was properly scheduled to a time within 10 business days, when the hearing officer

ri^^y/g7ohiixgoviaboui/resource/policies-and-procedures/105-pbd-parole-board/violation-hearing- 

process (last visited 12/21/23).
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continued it to March 23,2021. And, the hearing officer then approved a one day continuance, 

as permitted under the ODRC policy, when the hearing was again continued to March 24,2021 

due to unavailability of the hearing site. Thus, both continuances complied with the APA policy.

I find that there was no timing error.
In addition to the lack of any timing error, Foster has not cited any judicial decision, let 

alone precedent from the United States Supreme Court, which clearly established that a delay of 

one or two days beyond a timeframe established in a state parole board scheduling policy would 

escalate this issue to a federal constitutional violation. Absent such clearly established federal 

law federal habeas relief is unavailable. Foster does not argue that the alleged one- or two-day 

delay amounted to an treasonable delay or that he was prejudiced in any way by the delay. 

Instead, his argument is simply that the Ohio Parole Board committed a violation of its own 

rules.
Even if Foster had been able to show such a policy “violation," the Sixth Circuit has 

ruled that “[t]echnical errors in the parole revocation process do not rise to the level of a 

constitutional issues, and parolee must show prejudice before we will find a due process 

violation.” v. Walter, 26 F. App’x 381,383 (6th Cir. 2001) (holding that firere was no 

prejudice, and thus no due process violation, based on a ministerial reporting error). Thus, even 

if Foster’s hearing had been conducted a day or two beyond the APA policy deadline, Foster s 

claim would fail for lack of a constimtional issue because he carmot show prejudice. Foster has 

not argued that he suffered prejudice as a result of the contended delay in his hearing date. And 

he would be unable to demonstrate prejudice in any event because he addled to violatmg fire 

conditions of his parole. Foster’s claim is based on an alleged technical violation of an Ohio 

active rule; that is not sufficient to raise an issue on which we wouid be permitted to 

grant a writ of habeas corpus.
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As to the second aspect of Foster’s Ground One claim, related to the hearing continuance 

notification forms, Foster challenges the dates set forth on ECF Doc. 1-4 and ECF Doc. 1-5. As 

discussed above, he contends that he was available for purposes of a parole revocation hearing 

on the date of his an-est, February 1,2021. As a result, he contends the latest possible date for a 

parole revocation hearing under the policy document set forth in ECF Doc. 1-2 would have been 

March 8. And, any continuances would have been limited, such that Foster’s parole revocation 

hearing would have been required to be held by March 23, 2021.

I have already discussed the errors in Foster’s analysis. First, under Ohio law, the date of 

arrest would have not been included in determining Foster’s “available” date. Therefore, he was 

“available” for a parole revocation hearing on February 2, 2021. Twenty-five business days later 

was March 9, 2021. That was the date set for Foster’s hearing. However, ECF Docs. 1-4 and 1- 

5 (two versions of the same document) demonstrate that the hearing was continued on February 

2, 2021 initially to March 23, 2021, and, on the same form, continued one more day to March 24, 

2021. These continuances were expressly permitted under Ohio Parole Board policy.

Foster claims that he was not properly informed of these continuance dates when he had 

his “preliminary” hearing on February 8, 2021. However, ECF Doc. 1-5 bears Foster’s 

signature, thereby demonstrating he was advised of each of the foregoing dates at that time. 

Further, it was on February 8, 2021 when Foster indicated-he,.intended to “admit with mitigation” 

the two parole violations with which he had been charged. See ECF Doc. 12-1 at 26-28. Thus, 

as of February 8,2021 the record demonstrates that Foster had: (i) received notice of the* 

violations he was being charged with; (ii) advised of the scheduled parole revocation hearing 

date; (iii) requested to be represented by counsel at the revocation hearing See ECF Doc. 12-1 at 

29-30; and (iv) admitted with mitigation to the charged violations. Then, on March 24, 2021 at 

Foster’s revocation hearing, he was advised of the evidence against him. See ECF Doc. 12-1 at
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31-33. And this was done at a hearing before a neutral, detached body - the Ohio Pai ole Boaid. 

Finally, Foster was given a written statement by the factfinders as to the evidence i elied on and 

reasons for revoking his parole. ECF Doc. 12-1 at 23-24.

Simply put, Foster’s arguments concerning alleged fraud or discrepancies in the parole 

revocation hearing documentation are belied by the content of the documents themselves. 

Although Foster predicates his claims on the due process regimen prescribed in Morrissey v. 

Brewer, 408 U.S. at 489, the record before us demonstrates quite clearly that Foster was 

provided with exactly the sort of due process contemplated by the Supreme Court in Morrissey. 

And Foster has not cited any other clearly established federal law that would demonstrate he has 

a colorable habeas claim.

In sum, even if Foster’s characterization of the record were accurate, the allegations in his 

Ground One claim do not rise to the type of conduct that could support a federal due process 

violation. The minimum due process requirements for parole revocation hearings - as clearly 

established by the Supreme Court - have been satisfied, and any alleged delay was not 

unreasonable. Finally, Foster had neither argued nor shown that that he was prejudiced in any 

way. Because Foster’s Ground One claim lacks merit, it would fail on that basis even if not 

procedurally defaulted and noncognizable.

F. The Ground Two Claim is Procedurally Defaulted

The warden argues that Foster’s Ground Two claim was procedurally defaulted. I agree. 

Before coming to federal court, a habeas petitioner must give the state courts a fair opportunity 

to act on his federal constitutional claims. O’Sullivan, 526 U.S. at 844 (emphasis in original). If 

the petitioner did not do so and has no legal mechanism by which to do so now, the claim is 

procedurally defaulted. Williams, 460 F.3d at 809. For a claim to have been fairly presented, the 

factual and legal basis of the claim asserted in the petition must have been raised at every

! I
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available stage of state review. Wagner v. Smith, 581 F.3d 410,418 (6th Cir. 2009); McMeans, 

228 F.3d at 681. The petitioner must have presented “his claim to the state courts as a federal 

constitutional issue - not merely as an issue arising under state law.” Williams, 460 F.3d at 807 

(internal quotation marks omitted). In the Sixth Circuit, this can be done in one of four ways:

(1) reliance upon federal cases employing constitutional analysis;

(2) reliance upon state cases employing federal constitutional analysis;

(3) phrasing the claim in terms of constitutional law or in terms sufficiently 

particular to allege a denial of a specific constitutional right; or

(4) alleging facts well within the mainstream of constitutional law.

McMeans, 228 F.3d at 681 (paragraph breaks added).

Here, although the Ohio courts were fairly presented with the arguments contemplated in 

Foster’s Ground One claim, no state court Was ever given the opportunity to considered Foster’s 

Ground Two claim. In that claim, Foster contends his federal constitutional rights were violated 

when the Ohio Court of Appeals enforced the Ohio statutory requirement that he file a suitable 

financial affidavit prior to permitting him to proceed in forma pauperis. This, he contends, 

amounted to the imposition of an improper “financial consideration” on his ability to obtain 

judicial review of the parole revocation decision of the Ohio Parole Board. See supra 11(B) 

above. . ,

That claim could have been presented to the Ohio courts as early as January 10, 2022, 

when the Ohio Court of Appeals dismissed his claims for failure to comply with state filing 

requirements. However, Foster never raised the Ground Two claim either on his direct appeal of 

that January 10, 2022 decision in the Ohio Supreme Court or in his second state habeas petition, 

also filed in the Ohio Supreme Court. See ECF Doc. 12-1 at 120, 201. Instead, Foster first 

raised that in his federal habeas petition. As a result, the Ground Two the claim was never fairly
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presented in the Ohio courts, and we may not consider it absent a showing of cause for Foster s 

failure to raise this issue during his two proceedings in the Ohio Supreme Court and a showing 

of actual prejudice that resulted from the alleged constitutional violation. Wainwright v. Sykes, 

433 U.S. 72, 84 (1977) (“[R]eview of [a claim raised for the first time on habeas review] should 

be barred on habeas, as on direct appeal, absent a showing of cause for the noncompliance and 

some showing of actual prejudice resulting from the alleged constitutional violation. ); Wagner, 

581 F.3d at 418 (requiring that claims be raised at every stage of state review).

Foster has not attempted to show cause. He has not made any argument about why he did 

not raise the Ground Two claim in the Ohio Supreme Court on the direct appeal of the dismissal 

of his first state habeas case by the Ohio Court of Appeals, or before the Ohio Supreme Court on 

his second state habeas petition. And Foster has not argued prejudice. In fact, the record is 

devoid of any argument that the outcome of his revocation proceedings would have been 

different but for the denial of his constitutional rights as alleged in the Ground Two claim. 

Moreover, the Ohio Court of Appeals also dismissed Foster’s initial state habeas petition because 

it was not verified. That alone would have precluded him from proceeding, irrespective of 

Foster’s arguments about the propriety of him being required to submit a sufficient financial 

affidavit. Foster cannot show prejudice. I recommend that Foster’s Ground Two claim be 

DISMISSED as procedurally defaulted.

G. The Ground Two Claim is Noncognizable

Even if Foster’s Ground Two were not procedurally defaulted, I recommend it be denied 

as noncognizable. A petitioner asserts a cognizable claim when the state-court ruling 

undermined the ‘“fundamental conceptions of justice which lie at the base of our civil and 

political institutions,’ ... and which define ‘the community’s sense of fair play and 

decency.’” Dowling, 493 U.S. at 352 (internal citations omitted). “The Supreme Court has

S’!
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defined very narrowly the category of infractions that violates fundamental fairness. Bey, 500 

F.3d at 522 (citing Dowling, 493 U.S. at 352).

Foster’s argument that the state Court of Appeals’ dismissal of his initial state habeas 

petition based on his failure to include a financial affidavit compliant with Ohio statute is not 

cognizable. That dismissal was based on Foster’s failure to comply with a state procedural rule 

that is consistently and routinely applied by Ohio courts. See supra Section III(C).. Further, 

Foster has not shown that the state Court of Appeals’ application of a state filing requirement 

falls within the narrowly defined realm of conduct that rises to “fundamental unfairness as 

required to elevate this otherwise state law issue to a matter of federal constitutional concern, 

notwithstanding Fosters use of terminology such as “equal protection.” A further ground for 

DISMISSAL of Foster’s Ground Two claim rests upon its noncognizability.

H. The Ground Two Claim is Meritless

Even if Foster’s Ground Two Claim were not procedurally defaulted and noncogmzable, 

it would nevertheless be subject to denial for lack of merit.

Foster’s Ground Two claim alleges a denial of his equal protection rights arising from the 

requirement that he submit a sufficient financial affidavit. But Foster has not cited any clearly 

established federal law as decided by the United States Supreme Court decisions which held that 

a state violates the equal protection rights of a state habeas petitioner when it requires the person 

to file a financial affidavit demonstrating indigency prior to waiving filing fees. The United 

States Supreme Court has expressed that a state law requirement that payment of a filing fee be 

made by indigent prisoner prior to docketing a habeas petition violates the Equal Piotection 

Clause of the Fourteenth Amendment, Smith v. Bennet, 365 U.S. 708,713-14 (1961), but the 

Court has not established that it is a violation of equal protection for a state law to require that a 

prisoner demonstrate indigency prior to waiving a filing fee. In fact, a review of selected state
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statutes and federal court local rules reveals that other jurisdictions commonly lequire 

individuals who wish to proceed in forma pauperis to make a sufficient showing of indigency by 

submitting either an application, motion, or affidavit prior to waiving fees. See, e.g., N.D. Ohio 

L.R.Civ.P. 3.15 (permitting the submission of an application to proceed in forma pauperis); W.D. 

Pa. L.R.Civ.P. 2254(C) (requiring filing fee accompany a petition or that the filing include a 

motion for leave to proceed in forma pauperis); W.Va. Code § 59-2-1(a) (“A natural person who 

is financially unable to pay the fees or costs attendant to the commencement, prosecution or 

defense of any civil action or proceeding, or an appeal therein, is permitted to proceed without 

prepayment in any court of this State, after filing with the court an affidavit that he or she is 

financially unable to pay the fees or costs or give security therefore. ). Thus, Foster has failed to 

show, and this court’s independent investigation has not revealed, that the state court s 

application of its own procedural requirements in this instance violated clearly established 

federal law. And Foster has not contended that the Ohio Court of Appeals made an unreasonable 

determination of the facts on the record before it. As a result, Foster cannot show that the rulings 

of the Ohio courts were contrary to or an unreasonable application of clearly established federal 

law or that they were predicated upon an unreasonable factual determination. Thus, even if not 

defaulted and noncognizable, Foster’s Ground Two claim would fail upon merits review.

IV. Certificate of Appealability

Under 28 U.S.C. §2253(c)(1)(A), this court will grant a certificate of appealability 

(“COA”) for an issue raised in a §2254 habeas petition only if the petitioner has made a 

substantial showing of the denial of a federal constitutional right. Cunningham v. Shoop, 817 F. 

App’x 223, 224 (6th Cir. 2020). A petitioner satisfies this standard by demonstrating that 

reasonable jurists “could disagree with the district court’s resolution of his constitutional claims 

or that jurists could conclude the issues presented are adequate to deserve encouragement to 

5*3
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proceed further.” Buckv. Davis, 580 U.S. 100, 137 S. Ct. 759, 773, 197 L. Ed. 2d 1 (2017) 

(quotation marks omitted); see also Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595,146 

L. Ed. 2d 542 (2000). When a claim is denied on procedural grounds, the petitioner must show 

“that jurists of reason would find it debatable whether the petition states a valid claim of the 

denial of a constitutional right and that jurists of reason would find it debatable whether the 

district court was correct in its procedural ruling.” Slack, 529 U.S. at 484.

If the Court accepts my recommendations, Foster will not be able to show that the 

Court’s rulings on his claims are debatable among jurists of reason. Foster’s claim in Ground 

One is procedurally defaulted, non-cognizable and meritless and his claim in Ground Two is 

likewise procedurally defaulted, non-cognizable, and otherwise meritless. Because jurists of 

reason would not find these conclusions to be debatable, I recommend that no COA issue in this 

case.

V. Recommendations

I recommend that Foster’s Ground One and Ground Two claims be DISMISSED as 

procedurally defaulted and noncognizable. In the alternative, they may be DENIED for lack of 

merit. Foster’s petition for writ of habeas corpus should be DENIED. And I recommend Foster 

not be granted a COA.

'arkeromas
Dated: December 27, 2023

Thomas MkParker
United States Magistrate Judge

Objections, Review, and Appeal

Within 14 days after being served with a copy of this report & recommendation, a party may 
serve and file specific written objections to the proposed findings and recommendations of the
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magistrate judge. Fed. R. Civ. P. 72(b)(2); see also 28 U.S.C.§ 636(b)(1); Local Rule 72.3(b). 
Properly asserted objections shall be reviewed de novo by the assigned district judge.

* * *

Failure to file objections within the specified time may result in the forfeiture or waiver of the 
right to raise the issue on appeal either to the district judge or in a subsequent appeal to the 
United States Court of Appeals, depending on how or whether the party responds to the report 
and recommendation. Berkshire v: Dahl, 928 F:3d 520, 530 (6th Cir. 2019). Objections must be 
specific and not merely indicate a general objection to the entirety of the report and 
recommendation; “a general objection has the same effect as would a failure to object.” Howard 
v. Sec y of Health and Hum. Servs., 932 F.2d 505, 509 (6th Cir. 1991). Objections should focus 
on specific concerns and not merely restate the arguments in briefs submitted to the magistrate 
judge. “A reexamination of the exact same argument that was presented to the Magistrate Judge 
without specific objections ‘wastes judicial resources rather than saving them, and runs contrary 
to the purpose of the Magistrates Act.’” Overholt v. Green, No. l:17-CV-00186,2018 WL 
301875, at *2 (W.D. Ky. June 15, 2018) (quoting Howard). The failure to assert spebific 
objections may in rare cases be excused in the interest of justice. See United States v. 
Wandahsega, 924 F.3d 868, 878-79 (6th Cir. 2019).
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION

Ezra Foster,

Petitioner, 

v.

Misty Mackey, Warden,

Respondent.

Case No. l:23-cv-139

MEMORANDUM OPINION
AND ORDER

I. Introduction

Petitioner Ezra Foster’ petitions for a writ of habeas corpus under 28 U.S.C. § 2254, 

concerning the revocation of his parole by the Ohio Adult Parole Authority (“APA”). (Doc. No.' 1). 

Magistrate Judge Thomas M. Parker reviewed the petition as well as the related briefing pursuant to 

Local Rule 72.2(b)(2) and recommends I dismiss or, in the alternative, deny the petition. (Doc. No. 

23). Foster filed objections to Judge Parker’s Report and Recommendation. (Doc. No. 24).

Judge Parker also recommends I deny Foster’s motion for summary judgment. (Doc. Nos. 

19 and 22). Foster does not object to that recommendation. (See Doc. No. 24 at 1).

Foster subsequendy filed a motion for leave to conduct discovery," 

record, and a motion for an evidentiary hearing. (Doc. Nos. 26, 27, and 2 

fully briefed.

Foster currently is incarcerated at the Lake Erie Correctional Institution in Conneaut, Ohio, 
where Misty Mackey currendy is the Warden. I hereby ordered that Mackey be substituted as the 
Respondent in this case. See Fed. R. Civ. P. 25(d).
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For the reasons stated below, I deny Foster’s motions, overrule his objections, and adopt 

Judge Parker’s Reports and Recommendations.

II. Background

Foster was convicted of five counts of rape in August 1989 and sentenced to an aggregate 

term of twenty years to life in prison. (Doc. No. 12-1 at 6-7). He was paroled in May 2016. One of 

the conditions of his parole precluded Foster from having unsupervised contact with minors. (Id. at 

34). In February 2021, Foster was arrested for violating this parole condition in the preceding 

month.. His parole violation hearing initially was scheduled for March 9, 2021. (Id. at 26). TheAPA 

subsequently continued the hearing until March 24, 2021. (Doc. No. 1-4 at 1). Foster “admitted 

with mitigation that he had violated the conditions of his parole, and he was ordered to serve 36 

months in prison before becoming eligible for parole again. (Doc. No. 12-1 at 20, 24).

In November 2021, Foster filed a petition for a writ of habeas corpus in the Court of 

Appeals for the Ninth District of Ohio, seeking his immediate release from prison because the * 

length, of time between the date of his arrest and the date of his parole violation hearing exceeded 

the time period permitted under the policies of the Ohio Department of Rehabilitation and 

Correction. The Ninth District Court of Appeals dismissed his filing sua sponte because Foster did 

not pay the required filing fee or comply with the mandatory requirements of Ohio Revised Code § 

2969.25(C), which governs motions for waiver of prepayment of filing fees. State ex rel. Foster v. 

Foley, 2022-Ohio-35, 2022 WL 97052, at *1 (Ohio Ct. App. Jan. 10, 2022). Foster’s appeal of that 

dismissal to the Supreme Court of Ohio was dismissed due to Foster’s failure to comply with Ohio 

procedural requirements. State ex rel. Foster v. Foley, 209 N.E.3d 602 (Ohio 2022).

On October 24, 2022, Foster filed an original action in the Supreme Court of Ohio seeking a 

writ of habeas corpus. (Doc. No. 12-1 at 201-10). The Supreme Court of Ohio dismissed Foster’s 

petition after considering it “in a manner prescribed by law.” (Id. at 242).
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In a proceeding instituted by an application for a writ of habeas corpus by a person in 

custody pursuant to the judgment of a State court, a determination of a factual issue made by a State 

court shall be presumed to be correct.” 28 U.S.C. § 2254(e)(1). Foster must demonstrate, by clear 

and convincing evidence, that the state court’s factual findings were incorrect. Id. See also Burt v. 

Titlow, 571 U.S. 12, 18 (2013) (“The prisoner bears the burden of rebutting the state court’s factual 

findings ‘by clear and convincing evidence.’”) (quoting 28 U.S.C. § 2254(e)(1)). He has not done so. 

Therefore, I adopt those sections of the Report and Recommendation in full. (Doc. No. 23 at 2-8).

III. Standard

Once a magistrate judge has filed a report and recommendation, a party to the litigation may 

“serve and file written objections” to the magistrate judge’s proposed findings and 

recommendations, within 14 days of being served with a copy. 28 U.S.C. § 636(b)(1)(C); Fed. R. 

Civ. P. 72(b)(2). Written objections “provide the district court ‘with the opportunity to consider the 

specific contentions of the parties and to correct any errors immediately’ . . . [and] ‘to focus attention 

on those issues — factual and legal — that are at the heart of the parties’ dispute.’” Kelly v. Withrow, 25 

F.3d 363, 365 (6th Cir. 1994) (quoting United States v. Walters, 638 F.2d 947, 950 (6th Cir. 1981) and 

Thomas v. Ant, 474 U.S. 140, 147. (1985)). A district court must conduct a de novo review only of the 

portions of the magistrate judge’s findings and recommendations to which a party has made a 

specific objection. 28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P. 72(b)(3).

IV. Discussion

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) prohibits the 

issuance of a writ of habeas corpus “with respect to any claim that was adjudicated on the merits in 

State court proceedings unless the adjudication of the claim:

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the Supreme Court 
of the United States; or
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(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding.”

28 U.S.C. § 2254(d).

Foster presents the following grounds for relief:

Ground One: Petitioner seeks a writ of habeas corpus because he was denied his 
minimal U.S. Fourteenth Amendment [constitutional right to due process] during his 
parole revocation hearing process and as a result deprived of his liberty.

Ground Two: An inmate imprisoned by a revocation of his parole is not entitled to 
an appeal; he is denied the only remedy to inquire into the cause of his imprisonment 
through a writ of habeas corpus; when Ohio courts interpose a financial 
consideration of indigency as a state prisoner and his exercise of a state right to sue 
for his liberty it denies him equal protection of the law.

(Doc. No. 1 at 4).

Judge Parker reviewed these grounds for relief and concluded they are procedurally 

defaulted, not cognizable in habeas proceedings, and meritless. (Doc. No. 23). Foster objects to 

these conclusions. (Doc. No. 24 at 5-6). But his objections are unpersuasive, and I overrule them.

A. Ground One

In Ground One, Foster asserts his due process rights were violated when the APA failed to 

hold his parole revocation hearing within 25 business days of his arrest as required by ODRC policy. 

(Doc. No. 1 at 4-12).

A parolee has a liberty interest in “maintaining his conditional freedom so long as he abides 

by the conditions of his release ’ that is implicated by parole-revocation proceedings, and which is 

protected by due process. Greenholt^ v. Inmates of Neb. Penal & Corr. Complex, 442 U.S. 1, 10 (1979).

The minimum requirements of due process” for a parole revocation hearing include:

(a) written notice of the claimed violations of parole; (b) disclosure to the parolee of 
evidence against him; (c) opportunity to be heard in person and to present witnesses 
and documentary evidence; (d) the right to confront and cross-examine adverse 
witnesses (unless the hearing officer specifically finds good cause for not allowing 
confrontation); (e) a neutral and detached’ hearing body such as a traditional parole
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board, members of which need not be judicial officers or lawyers; and (f) a written 
statement by the factfinders as to the evidence relied on and reasons for revoking 
parole. °

Momssey v. Brewer, 408 U.S. 471, 489 (1972). “The revocation hearing must be tendered within a 

reasonable time after the parolee is taken into custody.” Id. at 488.

The APA provided Foster with written notice of the alleged violations of the conditions of 

his parole - namely, that he had unsupervised contact with a minor. (Doc. No. 12-1 at 26-27). The 

notice informed Foster that: the hearing (initially) would take place on March 9, 2021; he could 

testify on his own behalf, present evidence, including mitigation evidence; he could subpoena 

witnesses; he could confront witnesses against him; he could receive a disclosure and a written 

statement of the evidence against him, including that relied upon to revoke his parole; and, he could 

request to be represented by counsel. (Id. at 26). Foster acknowledged receipt of this written notice 

on February 8, 2021, and he stated that he “admitted] with mitigation” the charges against him. (Id. 

at 27-28).

While Foster argues that due process requires some form of a preliminary hearing “to 

determine whether there is probable cause or reasonable ground to believe that the arrest parolee 

has committed acts that would constitute a violation of parole conditions,” he cites no caselaw in 

support and the Supreme Court has expressly held otherwise. The Momssey Court “emphasizefd] 

there is no thought to equate this second stage of parole revocation to a criminal prosecution in any 

sense.” Momssey, 408 U.S. at 489. Instead, due process in this circumstance requires that the parolee 

have an opportunity to be held and to show, if he can, that he did not violate the conditions, or, if 

he did, that circumstances in mitigation suggest that the violation does not warrant revocation.” Id. 

at 488. Foster was afforded precisely this opportunity.

Moreover, Foster’s claim that his due process rights were violated by the two extensions of 

his hearing date, and the fact that it eventually was held beyond the time period called for by ODRC
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policy, also lacks merit. The Supreme Court held that a revocation hearing must occur “within a 

reasonable time after the parolee is taken into custody.” Id. The Morrissey Court held “[a] lapse of 

two months . . . would not appear to be unreasonable.” Id. Foster’s hearing occurred within this 

presumptively reasonable time frame, and he offers no basis to rebut that presumption in this case.

Because I conclude Foster’s claim is meritless, I need not consider the other bases for 

dismissing or denying Foster’s petition. Cf. Hudson v. Jones, 351 F.3d 212, 215 (6th Cir. 2003) (noting 

federal courts are not required to address a procedural-default issue before deciding against the 

petitioner on the merits”) (citations omitted). I overrule Foster’s objection and conclude Ground 

One lacks merit.

B. Ground Two

In Ground Two, Foster asserts his equal protection rights were violated when the Ninth 

District Court of Appeals dismissed his habeas petition because Foster failed to comply with the 

mandatory filing requirements for a waiver of prepayment of the filing fee. See State ex rel. Foster- v. 

Foley, 2022 WL 97052 at *1 (dismissing petition due to failure “to comply with the mandatory 

requirements of [Ohio Revised Code §] 2969.25(C)”). Judge Parker concluded this ground is 

procedurally defaulted because Foster never presented it to the state courts and because Foster 

failed to show cause and prejudice to excuse his procedural default. (Doc. No. 23 at 22-24)

The procedural default rule bars a federal habeas petitioner’s claims if (1) the state court 

declined to consider the merits of an issue because the habeas petitioner failed to comply with state 

procedural rules, or (2) if the petitioner failed to fully pursue a claim through the state’s “ordinary 

appellate review procedures” and now no longer is able to raise the claim, unless the petitioner 

establishes cause for the default and resulting prejudice, or that a fundamental miscarriage of justice 

would occur if the claim is not reviewed. Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006) 

(quoting 0 Sullivan v. Roerckel, 526 U.S. 838, 847-48 (1999)).

AsW-rlbiX V’/jSc-

41
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Foster did not object to Judge Parker’s recommendation that I dismiss Ground Two as 

procedurally defaulted, and the failure to file written objections to the Magistrate Judge’s Report and 

Recommendation constitutes a waiver of a determination by the district court of an issue covered in 

the report. Thomas v. Am, 728 F.2d 813, 815 (6th Cir. 1984), affd, 474 U.S. 140 (1985); see also Smith 

i>. Detroit Fed’n of Teachers, Local231, 829 F.2d 1370, 1373 (6th Cir. 1987) (“[O]nly those specific 

objections to the magistrate’s report made to the district court will be preserved for appellate 

review”).

As Judge Parker noted, Foster did not present his equal protection claim during his state­

court habeas proceedings, and he has not offered any explanation for his failure to raise this Haim at 

that time. Therefore, I adopt Judge Parker’s recommendation and dismiss Ground Two as 

procedurally defaulted.

C. Miscellaneous Motions

Finally, Foster has filed four additional motions.

The first three motions - which seek leave to conduct discovery, to expand the record, and 

an evidentiary hearing - are related. (Doc. Nos. 26, 27, and 28). Foster asserts he needs discovery 

to obtain a document that the APA allegedly used to justify holding his parole revocation hearing 

beyond the 25-business day period provided for by ODRC policy. (See Doc. No. at 2). It is unclear 

what document Foster refers to, as he already filed a document approving two continuances of his 

revocation hearing. (Doc. No. 1-4); {see also Doc. No. 1-5). And there is no dispute that the 

revocation hearing occurred on March 24, 2021, as indicated in the violation hearing continuance 

form. Foster fads to show how additional discovery would have any impact on the resolution of his 

first ground for relief, and I deny these motions. See Williams v. Bagley, 380 F.3d 932, 975 (6th Cir. 

2004) (denying petitioner’s motion to expand the record because petitioner faded to show the
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additional materials “could resolve any factual disputes that could entide him to reEef’) (citation and 

internal quotation marks omitted).

Foster’s fourth motion is for a control number to be assigned to mail related to this case, so 

that it wih be treated as legal mail at the institution. (Doc. No. 34). But this Memorandum Opinion 

and Order resolves this case and Foster fails to show how a control number would have any effect 

at this time. Therefore, I deny this motion as well.

D. Certificate of Appealability

A habeas corpus petitioner is not entided to a certificate of appealability as a matter of right 

but must make a “substantial showing of the denial of a constitutional right.” 28 U.S.C. § 

2253(c)(2). The petitioner need not demonstrate he should prevail on the merits. Rather, a 

petitioner must demonstrate “that jurists of reason could disagree with the district court’s resolution 

of his constitutional claims or that jurists could conclude the issues presented are adequate to 

deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003); see also 

Slack v. McDaniel, 529 U.S. 473, 483-84 (2000). Foster’s petition has not met this standard.

For the reasons set forth in this decision, I certify there is no basis on which to issue a 

certificate of appealability. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

V. Conclusion

For the reasons stated above, I overrule Foster’s objections, (Doc. No. 24), to Judge Parker’s 

second Report and Recommendation, (Doc. No. 23), and adopt the second Report and 

Recommendation. I conclude Foster’s first ground for relief is meritless and his second ground for 

relief is procedurally defaulted. I deny Foster’s petition as to Ground One and dismiss it as to 

Ground Two. I also adopt Judge Parker’s first Report and Recommendation and deny Foster’s 

motion for summary judgment. (Doc. No. 22).
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Further, I deny Foster’s motions to conduct discovery’, to expand the record, for an 

evidentiary hearing, for a control number, and for a status conference. (Doc. Nos. 26, 27, 29, 34, 

and 35).

Finally, I conclude Foster fails to make “a substantial showing of the denial of a 

constitutional right,” 28 U.S.C. § 2253(b)(2), and decline to issue a certificate of appealability.

So Ordered.

s/Jeffrey J. Helmick
United States District Judge

6?^
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION

Ezra Foster,

Petitioner,

v.

Misty Mack, Warden,

Respondent.

Case No. l:23-cv-139

JUDGMENT ENTRY

For the reasons stated in the Memorandum Opinion and Order filed contemporaneously, I 

overrule the objections filed by Petitioner Ezra Foster, (Doc. No. 24), to Magistrate Judge Parker’s 

second Report and Recommendation, (Doc. No. 23), and adopt the second Report and 

Recommendation. I conclude Foster’s first ground for relief is meridess and his second ground for 

relief is procedurally defaulted. I deny Foster’s petition as to Ground One and dismiss it as to 

Ground Two. I also adopt Judge Parker’s first Report and Recommenda/ ~~~ --------—------- ———

motion for summary judgment. (Doc. No. 22). I f)
I GM/

Further, I deny Foster’s motions to conduct discovery, to expanc

evidentiary hearing, for a control number, and for a status conference. (Doc"noZ~26^^ -----

and 35).
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Finally, for the reasons set forth in that opinion, I conclude Foster has not made a 

substantial showing of the denial of a constitutional right and I certify there is no basis on which to 

issue a certificate of appealability. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

So Ordered.

s/ Jeffrey J. Helmick______
United States District Judge
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION

Ezra C. Foster,

v.

Petitioner,

Case No. l:23-cv-2377

ORDER

Misty Mackey, Warden,

Respondent.

Petitioner Ezra Foster filed a motion for an extension of the deadline in which to file an 

appeal of my denial of his petition for a writ of habeas corpus. (Doc. No. 38).

Rule 4(a) required Foster to file his notice of appeal within 30 days following the entry of 

judgment against him. Fed. R. Civ. P. 4(a)(1)(A). The 30-day deadline expired on March 25, 2025, 

one day before Foster presumptively submitted his motion to the prison mail room. (See Doc. No. 

38 at 3). But I may extend the appeal deadline if Foster can establish “excusable neglect or good 

cause” to explain why an extension is appropriate Fed. R. Civ. P. 4(a) (5) (A) (ii).

Foster requested an extension of the appeal deadline because he had not yet received from 

the institution a requested financial statement for the previous six months that he was required to 

submit along with his appeal. (Doc. No. 38 at 2). Foster states he requested

March 17, 2025, but he was unable to predict when he would receive it. (Id.) , A -

have received the statement the day after he placed his motion in the prison inaii sysicni, am tie 

subsequently filed it with the Clerk’s office. (See Doc. No. 40-1). I conclude this explanation is

477
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sufficient to establish good cause for an extension. I grant Foster’s motion and extend the appeal 

deadline to April 2, 2025, the date on which Foster filed his notice of appeal. (Doc. No. 38).

Foster also requests permission to proceed with an appeal without first paying the filing fee. 

(Doc. No. 40). I previously decEned to issue a certificate of appealabiEty. (Doc. No. 36).

Section 1915 provides “(a]n appeal may not be taken in forma pauperis if the trial court 

certifies in writing that it is not taken in good faith.” 28 U.S.C. § 1915(a)(3). The standard for 

granting a motion to proceed in forma pauperis on appeal is lower than the standard for issuing a 

certificate of appealabiEty. See Foster v. Ludwick, 203 F. Supp. 2d 750,764 (E.D. Mich. 2002) (citing 

United States v. Youngblood, 116 F.3d 1113,1115 (5th Cir. 1997)). A court may grant a motion to 

proceed in forma pauperis if the issues are arguable on their merits, even if the petitioner cannot 

show a probabiEty of success on the merits. Foster, 208 F. Supp. 2d at 765.

I conclude the issues Foster raised in his petition are arguable on their merits, even if he is 

unEkely to success on the merits. Therefore, I grant his motion to proceed in forma pauperis on 

appeal. (Doc. No. 40).

So Ordered.

s/ Jeffrey J. Helmick_____________ ..
United States District Judge



UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

No. 25-3246

EZRA C. FOSTER,

Petitioner-Appellant, .

v.

MISTY MACKEY, Warden,

Respondent-Appellee.

Before: COLE, Circuit Judge.

JUDGMENT

THIS MATTER came before the court upon the application by Ezra C. Foster for a 
certificate of appealability.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED

/ .... .... ....... %

FILED
Aug 1, 2025 

KELLY L STEPHENS, Clerk ---  J

ENTERED BY ORDER OF THE COURT

-- . ■’
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION

Ezra Foster, Case No. l:23-cv-139

Petitioner,

v. JUDGMENT ENTRY

Misty Mack, Warden,

Respondent.

For the reasons stated in the Memorandum Opinion and Order filed contemporaneously, I 

overrule the objections filed by Petitioner Ezra Foster, (Doc. No. 24), to Magistrate Judge Parker’s 

second Report and Recommendation, (Doc. No. 23), and adopt the second Report and 

Recommendation. I conclude Foster’s first ground for relief is meritless and his second ground for 

relief is procedurally defaulted. I deny Foster’s petition as to Ground One and dismiss it as to 

Ground Two. I also adopt Judge Parker’s first Report and Recommendation and deny Foster’s 

motion for summary judgment. (Doc. No. 22).

Further, I deny Foster’s motions to conduct discovery, to expand the record, for an 

evidentiary hearing, for a control number, and for a status conference. (Doc. Nos. 26, 27, 29, 34, 

and 35).
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Finally, for the reasons set forth in that opinion, I conclude Foster has not made a 

substantial showing of the denial of a constitutional right and I certify there is no basis on which to 

issue a certificate of appealability. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

So Ordered.

s / Jeffrey J, Helmick_____________ _
United States District Judge
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Before: COLE, Circuit fudge.

FILED
Aug 1, 2025 

KELLY L. STEPHENS, Clerk
united states court of appeals 

FOR THE SIXTH CIRCUIT

MISTY MACKEY, Warden,

Respondent-Appellee.
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2022) (per curiam). affd, 209 N.E.3d 602 (Ohio 2022) (per curiam); see also Foster v. Foley, i 99 

N.E.3d 553 (Ohio 2022) (table). Foster next filed this § 2254 petition in the district court, raising 

two claims: (1) the state’s parole revocation proceedings violated his due process rights, and (2)

procedure for appealing a parole revocation violates equal protection. A magistrate 
judge recommended dismissing Foster’s claims as procedurally defaulted and, alternatively, as 

meritless. Foster objected to the magistrate judge’s handling of claim one only. Over Foster’s 

objection, the district court adopted the magistrate judge’s recommendation and dismissed the 

petition. The court also denied Foster a COA.

Foster now seeks a COA as to his first claim. He forfeited appellate review of his second 

claim because he did not object to the magistrate judge’s report and recommendation as to that 

claim. See United States v. Wandahsega, 924 F.3d 868, 878 (6th Cir. 2019) (“[T]he failure to 

object to a magistrate judge’s Report and Recommendation results in a waiver of appeal on that 

issue as long as the magistrate judge informs the parties of the potential waiver. ”).

A court may issue a COA “only if the applicant has made a substantial showing of the 

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard, the applicant 

must show that “jurists of reason could disagree with the district court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate to deserve 

encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

Under the Antiterrorism and Effective Death Penalty Act, a district court may not grant a 

habeas petition on a claim adjudicated on the merits in the state courts unless the adjudication 

resulted in a decision that (1) “was contrary to, or involved an unreasonable application of, clearly 

establrshed Federal law, as determined by the Supreme Court,” or (2) “was based on an 

unreasonable determination of the facts in light of the evidence presented in the State court 

proceeding." 28 U.S.C. § 2254(d). If the state courts adjudicated the petitioner’s claim on the 

merits, the relevant question at the COA stage is whether jurists of reason could debate the district 

court’s application of § 2254(d) to that claim. Mider-El, 537 U.S. at 336. If “reasonable jurists 

could debate whether... the petition shouid have been resolved in a different manner,” then the
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petitionei has met his burden to obtain a COA. Id. (quoting Slack v. McDaniel, 529 U.S. 473,484 

(2000)).

Parole revocation “is not part of a criminal prosecution and thus the full panoply of rights 

. . . does not apply to parole revocations.” Morrissey v. Brewer, 408 U.S. 471, 480 (1972). But a 

parolee facing revocation is entitled to a preliminary inquiry and a revocation hearing. Id. 

at 485-89. The revocation hearing must occur “within a reasonable time after the parolee is taken 

into custody. Id. at 488. In addition, the parolee must receive: (a) written notice of the alleged 

violations, (b) disclosure of the evidence against him, (c) an opportunity to be heard and present 

evidence, (d) the right to confront witnesses, (e) a “neutral and detached” decisionmaker, and 

(f) written disclosure of the evidence relied on and the reasons for revocation. Id. at 489.

Foster argues that the state violated his due process rights because it did not follow the 

procedures outlined in his parole revocation notice and the Adult Parole Authority continued his 

original hearing date beyond the allotted time.

Reasonable jurists would not debate the district court’s denial of this claim. The 

February 8, 2021, notice informed Foster of his violation hearing, outlined his rights, and 

summarized the alleged violations. See id. The March 24, 2021, hearing gave Foster the 

opportunity to be heard, confront witnesses, and have a neutral decisionmaker adjudicate his 

violations. Indeed, at that hearing, the Parole Authority presented evidence of Foster’s violations, 

and he admitted to them. And his hearing occurred within a reasonable time—less than two 

months after his arrest. See id. at 488 (noting that a two-month delay is not unreasonable). So 

reasonable jurists would not debate the district court’s conclusion that the state court did not 

unreasonably apply clearly established federal law in rejecting this claim.

If Foster is arguing that the Parole Authority failed to follow state procedures in continuing 

and holding his hearing, reasonable jurists would agree that that is not a cognizable claim. See 

Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“[F]ederal habeas corpus relief does not lie for errors 

of state law.” (quoting Lewis v. Jeffers, 497 U.S. 764, 780 (1990))).
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For these reasons, Foster’s COA application is DENIED.

ENTERED BY ORDER OF THE COURT

Kelly L. S^hens, Clerk



Amendment 14
Sec. 1. [Citizens of the United States.] All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the laws.

§1.14 Excluding first and including last day - legal 
holidays.
The time within which an act is required by law to be done shall be computed by excluding the first 
and including the last day; except that, when the last day falls on Sunday or a legal holiday, the act 
may be done on the next succeeding day that is not Sunday or a legal holiday.
When a public office in which an act, required by law, is to be performed is closed to the public for the 
entire day that constitutes the last day for doing the act or before its usual closing time on that day, 
the act may be performed on the next succeeding day that is not a Sunday or a legal holiday as 
defined in this section.
"Legal holiday" as used in this section means the following days:
(A) The first day of January, known as New Year's day;
(B) The third Monday in January, known as Martin Luther King day;
(C) The third Monday in February, known as Washington-Lincoln day;
(D) The day designated in the "Act of June 28, 1968." 82 Stat. 250, 5 U.S.C. 6103, as amended, for 
the commemoration of Memorial day;
(E) The nineteenth day of June, known as Juneteenth day;
(F) The fourth day of July, known as Independence day;
(G) The first Monday in September, known as Labor day;
(H) The second Monday in October, known as Columbus day;
(I) The eleventh day of November, known as Veterans' day;
(J) The fourth Thursday in November, known as Thanksgiving day;
(K) The twenty-fifth day of December, known as Christmas day;
(L) Any day appointed and recommended by the governor of this state or the president of the United 
States as a holiday.
If any day designated in this section as a legal holiday falls on Sunday, the next succeeding day is a 
legal holiday.

§ 1.42 Common, technical or particular terms.
Words and phrases shall be read in context and construed according to the rules of grammar and 
common usage. Words and phrases that have acquired a technical or particular meaning, whether by 
legislative definition or otherwise, shall be construed accordingly.

§ 2969.21 Definitions.
As used in sections 2969.21 to 2969.27 of the Revised Code:
(A) "Clerk" means the elected or appointed clerk of any court in this state, except the court of claims 
or the supreme court, in which an inmate has commenced a civil action against a government entity 
or employee or has filed an appeal of the judgment or order in a civil action of that nature.
(B)
(1) "Civil action or appeal against a government entity or employee" means any of the following:
(a) A civil action that an inmate commences against the state, a political subdivision, or an employee
of the state or a political subdivision in a court of common pleas, court of appeals, county court, or .  --------—■ "
municipal court; -—:—

/4iWr>b(x "fa



(b) An appeal of the judgment or order in a civil action of the type described in division (B) (l)(a) of 
this section that an inmate files in a court of appeals.
(2) "Civil action or appeal against a governmental entity or employee" does not include any civil action 
that an inmate commences against the state, a political subdivision, or an employee of the state or a 
political subdivision in the court of claims or the supreme court or an appeal of the judgment or order 
entered by the court of claims in a civil action of that nature, that an inmate files in a court of appeals 
or the supreme court.

§ 2969.25 Inmate's affidavit as to prior actions; 
review of multiple actions; waiver of prepayment.
(A) At the time that an inmate commences a civil action or appeal against a government entity or 
employee, the inmate shall file with the court an affidavit that contains a description of each civil 
action or appeal of a civil action that the inmate has filed in the previous five years in any state or 
federal court. The affidavit shall include all of the following for each of those civil actions or appeals:
(1) A brief description of the nature of the civil action or appeal;
(2) The case name, case number, and the court in which the civil action or appeal was brought;
(3) The name of each party to the civil action or appeal;
(4) The outcome of the civil action or appeal, including whether the court dismissed the civil action or 
appeal as frivolous or malicious under state or federal law or rule of court, whether the court made an 
award against the inmate or the inmate's counsel of record for frivolous conduct under section 
2323.51 of the Revised Code, another statute, or a rule of court, and, if the court so dismissed the 
action or appeal or made an award of that nature, the date of the final order affirming the dismissal or 
award.
(B) If an inmate who files a civil action in a court of common pleas, court of appeals, county court, or 
municipal court or an inmate who files an appeal from a judgment or order in a civil action in any of 
those courts has filed three or more civil actions or appeals of civil actions in a court of record in this 
state in the preceding twelve months or previously has been subject to the review procedure 
described in this division, the court may appoint a member of the bar to review the claim that is the 
basis of the civil action or the issues of law that are the basis of the appeal and to make a 
recommendation regarding whether the claim asserted in the action or the issues of law raised in the 
appeal are frivolous or malicious under section 2969.24 of the Revised Code, any other provision of 
law, or rule of court.
(C) If an inmate who files a civil action or appeal against a government entity or employee seeks a 
waiver of the prepayment of the full filing fees assessed by the court in which the action or appeal is 
filed, the inmate shall file with the complaint or notice of appeal an affidavit that the inmate is seeking 
a waiver of the prepayment of the court's full filing fees and an affidavit of indigency. The affidavit of 
waiver and the affidavit of indigency shall contain all of the following:
(1) A statement that sets forth the balance in the inmate account of the inmate for each of the 
preceding six months, as certified by the institutional cashier;
(2) A statement that sets forth all other cash and things of value owned by the inmate at that time
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Department of
v-/H1Q Rehabilitation & Correction

SUBJECT:
Violation Rearing Process

pag jsp<777?7 7;

NUMBER: 105-PBD-09

RULE/CODE REFERENCE:
AR 5120:1-1-17, 18,41;
ORC 2967.15, 2967.16, 2967.26, 296728

SUPERSEDES: 
105-PBD-09 dated 12-17-18

RELATED ACA STANDARDS: 
4-APPFS-2B-06 thru2B-10; 2-1003, 2-1109, 
2-1110, 2-1111, 2-1115 thr 1120,2-1122.2-112i

EFFECTIVE DATE: 
December 2,2019

APPROVED: • ~

I. AUTHORITY

Ohio Revised Code 5120.01 authorizes the Director of the Department of Rehabilitation and Correction, 
as the executive head of the department, to direct the total operations and management of the department 
by establishing procedures as set forth in this policy.

II. PURPOSE

The purpose of this policy is to promote fair, consistent, and objective decision making when violation 
behavior by offenders under Adult Parole Authority (APA) supervision is addressed through a violation 
hearing. This policy describes only those policies and procedures that govern the violation hearing 
process. Unit level sanctioning and other events that occur prior to, or in lieu of, violation hearings are 
governed by ODRC Policy 100-APA-14, Sanctions for Violations of Conditions of Supervision.

IIL APPLICABILITY

This policy applies to all. employees of the Ohio Department of Rehabilitation and Correction (ODRC) 
Adult Parole Authority (APA) and all offenders under court, parole, post-release control (PRC), 
transitional control (TRC), and interstate compact supervision.

IV. DEFINITIONS

Available - An offender status as determined under ODRC Policy 100-APA-14, Sanctions for 
Violations of Conditions of Supervision.

godily Injury - Physical harm of a type that normally required professional medical attention (e.g., a 
laceration requiring stitches). Minor physical harm (e.g., minor bruises, a sprained wrist, a black eye, or 
a minor cut) does not constitute bodily injury.

Business Days - The days of the week, excluding Saturday, Sunday, and any legal holiday.

Community Corrections Information System (CCIS) - A computerized information system used to 
track the criminal history arid progress of offenders under the supervision of the APA. Access to CCIS 
is restricted to essential users only.

..........Wc
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Parole - The release from confinement in any state penal or reformatory institution by the APA that is 
created by ORC 5149.02 and under any terms and for any period of time that is prescribed by the APA in 
its published rules and official minutes. A parolee so released shall be supervised by the APA pursuant 
to ORC section 2967.16. The above applies to all persons who have committed felonies prior to July 1, 
1996.

Post-Release Control (PRC) - A period of supervision for an offender by the APA following release 
from imprisonment that includes one (1) or more PRC sanctions imposed by the Parole Board pursuant 
to ORC section 2967.28.

Prison Sanction Time - The total number of days that an offender under PRC may be returned to prison 
as a sanction for violation behavior.

Sanction - Any penalty imposed upon an offender who is found guilty of a violation of one (I) or more 
conditions of supervision.

Supervising Officer - The parole officer responsible for supervising the offender who is subject to the 
violation hearing process.

. Supervising Unit - That unit of the APA’s field services that is responsible for supervising the offender 
who, is subject to the violation hearing process.

Transitional Control (TRC) - A program to closely monitor a prisoner’s adjustment to community 
supervision under which eligible prisoners may be confined in a suitable facility that is licensed pursuant 
to ORC section 2967.14 (C) or a department-approved residence with electronic monitoring during the 
final one hundred eighty days of his/her confinement, under the terms and conditions established by the 
department, and supervised under one or more community control sanctions.

Violator-at-Large (VAL) - An offender who absconds the supervision of the APA as set forth in ORC 
section 2967.15 (C)(1).

V. POLICY

It is the policy of the Ohio Department of Rehabilitation and Correction (ODRC) to respond to any 
violation behavior committed by offenders during their period of supervision and to afford those 
offenders a hearing prior to revoking a parole release or imposing prison sanction time upon an offender 
who is on post-release control (PRC).

VI. PROCEDURES

A. Service of Violation Notice Forms

1. If the unit supervisor/designee determines that an offender will be scheduled for a 
violation-hearing-,-the violation-hearing-pack.et..shall be .created in the electronic forms 
catalog. Thereafter, all the following shall occur:

DRC1362
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denies the request pursuant to section VI.H of this policy, the offender shall be notified of 
that denial within five (5) business days of the hearing using the Notification of Denial of 
Request for Witness (DRC3310)'

5. The offender shall be asked for the name, address, and telephone number of any private 
counsel that may represent the offender at the hearing. If the offender does not have 
private counsel and requests representation by the Ohio public defender, the offender 
shall indicate that request by checking the appropriate box on the Request for 
Representation (DRC3466).

6. At the time of service, an attempt shall be made to identify any special communication 
needs that the offender might have in relation to the hearing, such as interpreters or sign 
language specialists. An attempt also shall be made to identify any need for audio/visual 
equipment at the hearing. Any extraordinary needs shall be immediately communicated to 
the unit supervisor.

7. The offender shall be provided copies of the Notification of Release Violation Hearing 
and the Request for Witness/Notice of Counsel (DRC3304/3309).

8. Copies of the Notification of Release Violation Hearing and Request for Witness/Notice 
of Counsel (DRC3304/3309) and any offender statements shall be returner! to the 
supervising unit, halfway house, or Ohio Interstate Compact Office, as applicable.

B. Waiver

1. An offender may waive an in-custody hearing prior to the scheduled date of the hearing. 
Offenders scheduled for out-of-custody hearings must be present for the hearing to 
proceed. An offender shall be provided an opportunity to waive at the out-of-custody 
hearing.

2. If the hearing will be an in-custody hearing, then, along with the Notification of Release 
Violation Hearing and Request for Witness/Notice of Counsel (DRC3304/3309), the 
supervising.offic.er also shall serve upon the offender a Waiver of Appearance at Release 
Violation Sanction Hearing (DRC3362), unless the offender is an offender being 
supervised on parole and/or the offender requests representation of counsel at the time of 
service. The supervising officer shall review the waiver form with the offender.

3. The supervising officer shall advise the offender of all the following in relation to waiver:

a. If the offender is being supervised on PRC, the amount of prison sanction time that 
will be available including j ail time credit, up to the date of the hearing;

b. The supervising unit’s sanction recommendation including jail time credit;
c. Other sanctions available to the hearing officer;
d. That there is a hearing officer review that will occur on or before the hearing date 

specified on the NotfficationTf ReleTseVroTatioriHeanng (DRC33W-

4- If an offender elects to waive appearance at the hearing, the supervising officer shall 
. . request, that.. then offender, provide;-a~'statement“nfTmfi®ibn.“The ’statement mav be

DRC1362 .
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counsel. The hearing shall be scheduled as soon as feasible notwithstanding the twenty 
(20) business day limitation specified in paragraph VI.E of this policy.

4. If the hearing officer determines the offender should receive a less restrictive, sanction 
than what was recommended by the supervising unit, the offender may agree to that less 
restrictive sanction.

5. The hearing officer shall ensure the Notification of Findings of Release Violation Hearing 
(DRC3326) and the Sanction Receipt (DRC3313/DRC3325) are delivered to the offender 
and the supervising unit within five (5) business days after the date of the scheduled 
hearing. Upon receiving those documents, the supervising unit shall make the necessary 
arrangements for imposing sanctions as ordered by the hearing officer.

6. In determining the appropriate prison sanction time to be imposed following a waiver, the 
hearing officer shall be guided by the prison sanction time limitations imposed under 
sections VLL.4.a-d of this policy.

E. Violation Hearing Timeframe

1. A violation hearing shall be conducted no later than twenty (20) business days from the 
date the offender becomes available, unless the offender thereafter becomes unavailable 
as described in section VI.F.5 of this policy or a continuance is granted by the hearing 
officer. In the case of a violator at large who has left the state, the violation hearing shall 
be conducted no later than twenty (20) business days from the date of the offender’s 
arrival in the state of Ohio.

2. A violation hearing shall be conducted no earlier than ten (10) business days from the 
date on which the offender is served with notice of the hearing and its date.

3. Out-of-custody hearings shall adhere to timeframes like those specified above.

F. Continuances

1. The supervising unit or the offender’s counsel may request a violation hearing be 
continued. A request for continuance shall be made in writing and shall state, specifically, 
the reasons for the request and, if appropriate, the date to which the requester would like 
the hearing rescheduled. The request shall be provided to the hearing officer in the most 
expedient manner possible. The hearing officer shall immediately respond to the request 
in writing. The hearing officer shall provide a copy of the request to the unit supervisor 
and the offender’s counsel.

2. If an offender fails td'appear for a hearing, "the supervising unit may request the hearing 
officer issue a continuance.

3. A hearing officer may continue, reschedule, or cancel a violation hearing without a 
request from any party. The hearing officer shall provide notice of any such change to all 
parties.' 
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4. A violation hearing shall be rescheduled for no more than ten (10) business days from the

5.

6.

7.

1.

2.

3.

4.

5.

DRC 1362

 

SuBJcCi . vioiauun-neariiig Process

" *2? the ^-^aring Staffing for Representation 
(DRC3084). wifti a hearing officer ,wi±in three .(3). business days after serving the

If the hearing officer determines the offender is not eligible for Ohio public defender 
representation, the unit shall serve the offender with the Notice of Denial located at the 
S’* °ft Pre’HearinS Staffing for Representation (DRC3084) immediately
. ® J?staffing no. later than five (5) business days prior to the scheduled hearing

date. The form shall be included in the hearing officer packet.

qUallfl,es for Ohio Public ^fender representation or retains private counsel 
all the following apply:- -  - • -  ’

a. The offender’s attorney shall be contacted and advised of the offender’s location- all 
miormatron m the Notification of Release Violation Hearing (DRC3304); and the

I after the offender is served with notice of the hearing the offender becomes unavailable 
™ A “ be continued until the offender once again becomes available’ 

Immediately upon receiving notification of the offender’s change in status from available 
to unavailable, the supervising unit shall contact the hearing officer to request the 
continuance. Once the offender again becomes available, the hearing shall be set for a 

te that is no more than ten (10) business days from the date on which the offender 
became available, provided that the hearing shall be conducted no earlier than five (5) 
STrS &°m °D WhiCh the offender is served with notice of hearing and

If an offender fails to appear for an out-of-custody hearing and subsequently picks up new 
vio ations, the unit shall serve the to-be-determined continuance, as well as any new 
violation within ten (10) business days of availability.

All other continuances shaft be served upon the offender no later than the expiration of 
T® busmess days from the date the continuance is issued or by the originally 
scheduled hearing date, whichever occurs first.

G. Requests for Counsel and Notifications to Counsel

Ohio pubfic defender representation is not available for any TRC to parole offender or 
offender being supervised under the Interstate Compact for Adult Offender Supervision. 
Those offenders shall be advised of that fact.

Offenders who me on parole shall be referred for Ohio public defender representation 
Offenders on PRC supervision may be eligible for Ohio public defender representation 
Those offenders shall be advised that a decision on Ohio public defender representation 

ft. be made after the matter is staffed between the supervising unit and the hearing
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probable witnesses and relevant testimony to be offered by the supervising unit and 
offender.

b. Documents or materials that will be presented at the hearing by the supervising unit 
shall be provided to the offender’s attorney at least two (2) business days prior to the 
originally scheduled hearing date. No. later than two (2) business days prior to the 
originally scheduled hearing, both the supervising unit and the offender’s attorney 
shall have disclosed to one another and the hearing officer every witness and the 
relevant testimony to be offered at the violation hearing.

c. The supervising officer or unit supervisor shall answer any procedural questions the 
offender’s attorney has about the hearing.

d. The offender’s attorney shall be provided with a copy of the Notification of Release 
Violation Hearing (DRC3304) and, if applicable, the Notification of Denial of 
Request for Witnesses (DRC3310) on the same day as service, if practicable. In no 
case shall copies of those forms be provided later than the next business day 
following service.

e. If the Ohio public .defender is providing representation, the supervising unit shall
provide the public defender with copies of the hearing officer packet, including the 
violation report as provided in section VI.G.6 of this policy. The unit shall likewise 
provide privately retained counsel with a copy of the hearing officer packet, including 
the violation report. s

f. In those cases where offender representation is required under the Gagnon criteria, if 
a conflict arises between the offender and the offender’s privately retained counsel, 
the Ohio public defender shall determine whether it will provide substitute counsel at 
the APA’s request.

g. The staff of the supervising unit shall not engage in any form of negotiation with the 
offender’s attorney unless the agreement is completely disclosed on the record and is 
approved by the hearing officer. ■_

If an offender satisfies the criteria for Ohio public defender representation, all the 
following apply:

a. Unit staff shall complete the Request for Representation (DRC3466) and then submit 
it to the Ohio Public Defender’s Office along with copies of the hearing officer 
packet, including the violation report. The unit supervisor shall attach confirmation 
of the sent Request for Representation (DRC3466) and packet information, 
documenting the date and time the information was sent to the public defender.

b. Within two (2) business days after receiving the information described in section 
VI.G.6.a of this policy, the Ohio Public Defender’s Office shall respond with 
documentation of its decision on representation.

DRC 1362
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c. If the Ohio public defender indicates it will not represent the offender, then at least 
five (5) business days prior to the scheduled hearing, the supervising officer or other 
APA staff member shall serve the offender with notice of the Ohio public defender’s 
denial of representation, which is included on the Request for Representation 
(DRC3466). The offender shall then be afforded the opportunity to retain private 
counsel for the hearing.

H. Hearing Preparation

1. If the supervising unit intends to recommend the offender be placed in a HWH or other 
facility, the unit shall refer the offender to that facility prior to the hearing so the 
offender’s placement can be processed, and the unit advised of the placement’s status on 
or before the date of the hearing. If the supervising unit intends to recommend a 
Community Based Correctional Facility (CBCF) placement, the unit shall staff the CBCF 
referral with the hearing officer at or around the same time the offender is served with the 
Notification of Hearing paperwork.

2. The supervising unit shall complete, issue, and serve subpoenas for any witnesses, 
documents, or other materials needed for the hearing.

3. Subpoenas for APA witnesses, documents, or other materials shall be approved by the 
unit supervisor and served by the APA between 5-7 business days prior to the hearing.

4. Subpoena requests from the offender for witnesses, documents, or other materials shall be 
made between 5-7 business days prior to^he hearing and shall be approved by the unit 
supervisor. The offender’s requests should be granted unless the unit supervisor deems 
the witnesses, documents, or other materials to be irrelevant, immaterial, cumulative, 
privileged, or beyond the subpoena power of the ODRC. An offender’s request may also 
be denied for good cause, which includes, but is not limited to, risk of harm to a witness 
or confidential informant.

5. If an offender’s request for witnesses, documents or other materials is denied in whole or 
in part, the unit supervisor shall document the basis for such denial on the Notice of

— — — — Denial of-Request for Witness (DRG3310),-which shall be provided to the hearing officer 
and which shall become part of the violation hearing record.

6. Offenders may subpoena a limited number of witnesses to speak on their behalf. The unit 
supervisor shall determine the number and identities of those witnesses who will be 
permitted to speak based on the type of mitigation that will be offered by each witness.

7. The supervising unit shall be responsible for ensuring the necessary materials for the 
hearing are submitted through electronic forms to the hearing officer at least two (2) 
business days prior to the original hearing, unless the hearing officer gives written 
approval for the materials to be submitted on the day of the hearing.

8. The supervising unit shall provide to the hearing officer documentation of the offender’s 
date of availability in the form of a journal entry, jail sheet or other appropriate document.

27
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I. Violation Hearing: Location and Attendees

Violation hearings shall be conducted at or near the site of the alleged violation or 
violations. Appropriate sites include the local county jail, a secure APA office, an ODRC 
institution, or other locations designated by the unit supervisor. If an emergency or other 
circumstance occurs that is beyond the APA’s control, the hearing officer may reschedule 
the hearing.

The supervising unit shall verify the availability of the violation hearing site. At least two 
(2) business days prior to the hearing, the unit shall contact the appropriate official at the 
jail, institution or other facility where the hearing is tp be held to verify, the hearing 
location will be available and that adequate security will be on hand. If the hearing is to 
be held at a local county jail and the jail is unable to provide adequate security, after 
considering the offender’s background, the nature of the alleged violations, and the 
physical plant of the jail, the regional supervisor or designee may assign to one (1) or 
more APA parole officers or unit supervisors the responsibility of providing security at 
the hearing.

Violation hearings are not open to the public. Only the following individuals are 
authorized to attend a violation hearing:

a. APA staff necessary to conduct the hearing-
b. The offender, unless excused by the hearing officer prior to the hearing or removed by 

the hearing officer during the hearing;
c. The offender’s attorney,
d. Jail facility staff or institution correctional officers providing security;
e. Witnesses subpoenaed on behalf of the APA or the offender;
f. Miscellaneous persons necessary for the orderly presentation of the evidence, 

including, but not limited to, interpreters and audio-visual facilitators;
g. ODRC employees who are attending the hearing for purposes of training or evaluation 

and who received prior approval to attend from the unit supervisor or the hearing 
officer;

h. Approved advocates by the Office of Victim Services (0 VS);
i. Any other person whose attendance is approved by the chief of the APA or the Parole 

Board chair.

i
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4. Whenever feasible, witnesses shall be separated from one another.

J. Violation Hearing Process: Preliminary Matters

Prior to the hearing, the hearing officer shall do all the following:

1- Ensure there is adequate security to conduct the hearing;
2. Verify all available days in custody on an active hold order, up to and including the date 

of the violation hearing, have been credited in DOTS Portal, using the JLS screen;
.... . Ensure all applicable timeframes have been adhered to;

4. Ensure the notice and service are in order, the proper forms were used, and that proper 
procedures have been followed, includingJhe Ohio nublic.defender referral process 

DRC1362 - . ■

88



cctise; x;zj-cv-uuuy-jjt-i uocff:iz-i t-uea: ut>/iy/z3 ybOTZ4Z. HageiD#:iyz

01 m itrr. — u------- _ n---------------------
wwocrt-w r-.* yivtauvn ricRrtiry ri wcoj

K. Violation Hearing Process: Guilt/Innocence Phase

1. During the hearing, the hearing officer shall do all the following:

a. Maintain an official record of the hearing;
b. Describe the hearing procedures and process to everyone in attendance;
c. Read into the record an application of the Gagnon criteria;
d. Facilitate a proper identification of the offender;
e. Read the alleged violations;
f. Determine to which of the alleged violations the offender admits and which of the 

alleged violations the offender denies;
g. Hear and resolve all questions related to the denial of witnesses, documents, or other 

materials;
h. Permit the APA or the offender to proffer the testimony of absent witnesses;
i. If the hearing needs to be rescheduled for good cause, hear the testimony of any 

witnesses present prior to rescheduling;
j. Separate witnesses, excuse witnesses, and approve witness fees;
k. Hear testimony from witnesses, including hearsay evidence, and place documents, 

statements, affidavits, reports, and other materials into the record;
l. Maintain order during the hearing, including, but not limited to, oidering the removal 

of any individual who is disruptive to the proceedings, including the offender, with 
chief hearing officer approval;

m. Review the supervising unit’s violation report and any other relevant information 
pertaining to the offender or the offender’s background;

n. Permit the offender to confront and, through counsel, if present, cross-examine 
witnesses and to present testimony, documents, or other materials;

o. Permit the offender to examine documents, reports, and other materials presented at 
the hearing;

p. Ensure the offender’s right to remain silent is safeguarded;
q. Make a finding of guilt or innocence on each of the alleged violations based upon a 

“preponderance of the evidence considering the record as a whole” for all offenders 
other than offenders being supervised under the Interstate Compact for Adult 
Offender ,Supervision.with respect .to. whom a. finding of probable cause is sufficient. 
In the case of an offender who has been sentenced in criminal proceedings involving 
the same conduct that is the subject of the violation hearing, all die following apply:

i. If the offender has been found “guilty” in those court proceedings, sufficient 
evidence of that conviction is conclusive proof of identical violation behavior. 
“Sufficient/evidence of that conviction” includes a certified copy of the court 
journal entry from a court of competent jurisdiction or other reliable sources such 
as photocopied or faxed copies of the journal entry or the offender’s own 
admission of the authenticity of the conviction.

ii. If the offender is found guilty at the violation hearing solely based on a certified 
journal entry, no immediate effect shall be given to the existence of pending 
appellate rif’pwiKcQffvi^OT iproceeaffi^k*If a cburt'mf competent jurisdiction 
subsequently voids, nullifies, remands or amends the underlying criminal

DRC 1362
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conviction on other than purely procedural grounds, the offender may petition the 
Parole Board chair for a rehearing of the underlying substantive charges. Any 
action taken by the APA in response to such a petition shall be taken on a case-by- 
case basis and is not subject to appeal.

iii. An acquittal or dismissal of criminal charges shall not bar further revocation 
proceedings.

r. Order the offender , continued under supervision if the violation or violations are not 
proven.

2. When rescheduling a hearing for good cause, if the offender’s placement in a HWH is 
anticipated, the hearing officer shall reschedule the hearing to allow sufficient time for 
the supervising unit to refer the offender to residential placement if such referral has not 
previously been initiated.

Violation Hearing Process: Procedures Following the Guilt or Innocence Determination

1. If one (1) or more violations are proven, the hearing officer shall hear the offender’s 
mitigation evidence, the supervising authority’s rebuttal, and the supervising authority’s 
recommended sanction. Following that, the hearing officer shall impose an appropriate 
sanction.

2. If a violation hearing is conducted, in addition to the standard sanctions available to the 
unit at the unit level, the hearing officer has the following sanctions available:

a. If the offender is under PRC, an increase in the term of the supervision;
b. Electronic monitoring;
c. Revocation of release;
d. If the offender is under PRC, a prison term sanction;
e. If the offender is under PRC, monitored time if all available prison sanction time has 

been exhausted;
f. Placement in a halfway house if the offender’s assessed risk is moderate, high or very 

high;
g. Placement in a CBCF;
h. A no contact order;
i. Continuing the offender under supervision.

3. If an offender is found guilty of engaging in one (1) or more of the following, it is 
presumed that a prison sanction or revocation of release is necessary in order to punish 
the offender and to adequately protect the public:

a. Any unprivileged sexual conduct or contact;
b. Any sexualnnsconduct mvhlvingamfnor;
c. Possession, use or control of a firearm;
d. Brandishing a weapon;
e. Assaultivemi'srdfflimt resiiltiiig irf bodily injury;
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f. Psychological trauma or threats of death to an individual;
g. Financial loss of $10,000 or more attributable to the offender’s misconduct
h. Felomous conduct of the first, second, or third degree;
i. Continued involvement in organized crime, a security threat group, or sophisticated 

criminal behaviors;
j. Being involved in, operating, or overseeing the bulk distribution of illegal drugs.

4. Prison term sanctions imposed by hearing officers in response to PRC violations shall be 
conmiensurate to the seriousness of the violation behavior and the threat posed to public 
safety by that behavior, as follows:

a. If the most serious violation for which the offender has been found guilty involves 
any of the following, the prison term sanction shall not exceed forty-five (45) days.

i. Substance abuse/illegal drug use violations-
it WUVL;
iii. Unsuccessful termination from programming (non-sex);
iv. All other technical violations.

b. If the most serious violation for which the offender has been found guilty involves 
any of the following, the prison term sanction shall not exceed sixty (60) days.

i. Violation of all other Parole Board Special Conditions;
fi. Failure to appear for a Parole Board Summons;
iii. Unsuccessful termination from a halfway house;
iv. Declared VAL;
v. Violation of two (2) or more unit level sanctions;
vi. Unsuccessful termination of two (2) or more outpatient programs;
vii. All other non-violent misdemeanor convictionsftehavior;
viii. Unsuccessful termination from SOP.

c. If the most serious violation for which the offender has been found guilty involves 
any of the following, the prison term sanction shall not exceed ninety (90) days.

i. All non-violent felony behavior-
ii. DUI;
Hi. Failed to appear for an Out-of-Custody hearing;
iv. Violation of a Hearing Officer Sanction;
v. Violation of Parole Board conditions regarding contact with 

mmors/Intemet/Social Media restrictions;
vi. Out-of-State/Not VAL or PVIC;
vii. EM/GPS Violation (being untraceable for 4 hours or more).

d. If the most serious violation for which the offender has been found guilty involves 
any behavior not specifically identified in sections VI.L.4.a-c of this policy, the prison 
term sanction may be for any duration of time not to exceed 270 days, provided that 
any prison term sanction that exceeds 180 days requires the approval of a chief 
hearing officer unless imposed in accordance with section VLL.4.f of this policy.
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e. Any prison, term sanction, other than one approved by a chief hearing officer pursuant 
to section VL4.d of this policy or imposed in accordance with section VI.L.4.f of this 
policy that exceeds the applicable limit specified in section VLL.4 of this policy 
requires approval of the Parole Board chair/designee.

f. A hearing officer may impose up to ten (10) additional days of prison term sanction 
beyond the applicable limit specified in sections VLL.4. a-c of this policy or beyond 
the applicable 180 day limit specified in section VI.4.d of this policy if the offender 
would, after serving the maximum sanction specified in those sections, have ten (10) 
or fewer days of prison sanction time remaining with which to address future 
violation behaviors.

5. After determining the appropriate sanction, the hearing officer shall state, on the record, 
the reasons for imposing the sanction; shall complete the Notice of Findings of Release 
Violation Hearing (DRC3326); the Sanction Receipt (DRC3313/DRC3325); the 
Revocation Order (DRC3314), if applicable; and shall provide copies of those forms to 
the supervising authority and the offender. A Hearing Summary Report (DRC3234) shall 
also be completed at the conclusion of the hearing. The hearing officer shall forward the 
hearing packet electronically to the Parole Board, which shall forward the hearing packet 
to the Bureau of Records Management (BORM) Document Imaging Group. The 
supervising officer shall document the date of the hearing and provide a summary of the 
sanction. If a community sanction is imposed, the sanction’s start date and projected 
completion date shall be documented in the field officer tablet (FOT). The unit supervisor 
shall document the sanction in NOTEC.

6. If the hearing officer’s sanction includes a no contact order, the supervising unit shall 
forward the sanction receipt to the institution managing officer/designee.

7. If the sanction imposed at the violation hearing is a revocation of release or imposition of 
a prison term, then all the following apply:

a. For in-custody hearings, the hearing officer shall issue an order revoking the release 
or imposing the prison term and shall provide the revocation order or sanction receipt 
to the appropriate supervising authority. The hearing officer shall email the sanction 
receipt to the Bureau of Sentence Computation (BOSC) at drc.bosc@odrc.state.oh.ug. 
Copies of the revocation order or sanction receipt shall be provided to the ODRC 
Record Office by the hearing officer when the hearing is conducted in an ODRC 
institution.

i. If imposing a prison term on an offender under PRC, the hearing officer shall 
indicate on the sanction receipt the sanction/s that will be in effect upon expiration 
of the prison term.

ii. If revoking parole, after the hearing officer’s recommendation has been approved 
or modified by the Parole Board, the hearing officer or designated Operation 
Support Center (OSC) Parole Board staff shall provide a copy of the sanction 
receipt to the supervising authority and ensure a copy is provided to the offender

DRC1362
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b. If the hearing officer exhausts the remaining prison sanction time available on an 
offender who is subject to discretionary PRC, the hearing officer shall terminate PRC 
supervision effective on the date that the sanction expires. The hearing officer shall 
indicate on the sanction receipt that the termination is unfavorable.

c. If parole is revoked or a prison sanction ordered, the APA shall return the offender to 
the appropriate ODRC institution as soon as feasible. Barring an emergency, APA 
staff or jail staff shall not transport the offender until the Revocation Order 
(DRC3314) or sanction receipt is. forwarded to OSC for processing. The 
transportation officer shall provide the revocation order or sanction receipt to the 
reception center when transporting the offender. The offender’s supervising officer 
shall email a copy of the sanction receipt to the email account of the reception 
center’s records office.

d. The hearing officer shall complete the Hearing Summary Report (DRC3234) within 
twenty (20) business days after the hearing. The hearing officer shall then forward it 
electronically to the Parole Board. Additionally, the hearing officer will forward a 
hard copy to the BORM Document Imaging Group. The Hearing Summary Report 
(DRC3234), which is a Parole Board document, shall, at a minimum, contain the 
following:

i. Information about the hearing, including the offender’s name; the offender’s 
institution number; the offender’s supervision type; the offender’s arrest date; the 
offender’s availability date; the service of notice date; the hold order date; the 
hearing date; the hearing type; the hearing officer’s name; the supervising unit or 
representative; counsel’s name, where applicable; and any additional information 
deemed necessary by the Parole Board;

ii. The hearing officer’s summary of the offender’s criminal history, including the 
offender’s prior adjustments to supervision;

iii. The hearing officer’s recommendation;

iv. Any additional materials or documents that supplement or clarify the report.

e. If the hearing results in a parole revocation, the Parole Board shall process the official 
minutes of the action after receiving the hearing packet and shall forward it to the 
BORM Document Imaging Group. The BOSC Earned Credit Section shall schedule a 
subsequent release consideration hearing, if applicable, upon receipt of the official 
minutes.

When determining the appropriate amount of prison sanction time to impose upon an 
offender, hearing officers may consider the total amount of prison sanction time that is 
available for the offender relative to the amount of time the offender has remaining on 
supervision.

DRC 1362
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9. If the sanction imposed includes an order to reimburse the State of Ohio for cost of 
extradition, the supervising unit shall forward the revocation order or sanction receipt to 
the Fugitive section.

M. Violation Hearing Process: Review and Modification

1. All violation hearing results shall be reviewed by a chief hearing officer and are subject to 
modification by the Parole Board chair/designee.

2. If the hearing officer who conducts the hearing discovers that, during the hearing process, 
the supervising unit committed procedural errors, failed to provide critical 
documentation, or failed to provide necessary supporting information, the hearing officer 
shall complete a Violation Hearing Review (DRC3541), which shall note any issues and 
shall make a recommendation to address them. The Violation Hearing Review 
(DRC3541) shall be sent to the regional administrator and the chief hearing officer. A 
Violation Hearing Review (DRC3541) may also be completed by a hearing officer for the 
purpose of noting observations of a positive nature.

Related Department Forms:

APA Pre-Hearing Staffing for Representation
Offender Statement
Hearing Summary Report
Notification of Release Violation Hearing
Request for Witness/Notice of Counsel
Notification of Denial of Request for Witness
Sanction Receipt (TC/Parole/Compact)
Revocation Order
Sanction Receipt and Prison Tenn Order (PRC)
Notice of Findings of Release Violation Sanction Hearing
Waiver of Appearance at Release Violation Sanction Hearing Form
Violation Hearing Grid
Request for Representation
Violation Hearing Review
Waiver of Probable Cause Hearing for Interstate Compact Offenders

DRC3084
DRC3086
DRC3234
DRC3304
DRC3309
DRC3310
DRC3313
DRC3314
DRC3325
DRC3326
DRC3362
DRC3458
DRC3466
DRC3541
DRC3547

DRC 1362
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ODRC Policy/Operation Manual Variance-Re
Section(s): VIE

Please provide a fall explanation of the requested variance including tne jusuncauon ior me x ™ 
specific as to exactly what sections and language are being revised. Explain revision necessary prior to routine 
revision of the nolicv. (Attach additional sheets if necessary)* .VIE1: Violation hearing time frames are extended from twenty (20) business days to twenty-five (25) business days.

Variance to ODRC Policy/Operation Manual #:1O5-PBD-O9

Policy/Operation Manual Name: Violation Hearing Process 
- 12/30/2020

Managing Officer or Signature
designee Submitting the Cynthia Mausset cSbMausse.
Request-------—--------- —-------------------- -------- —--------------------------
Policy Owner Signature 
rvnthia Mausser __________________ ___________

Pate: 
12/30/2020

Date of Request: Length of Request: Effective Date of Variance: Applicable to:

Dec 30,2020  90 days  120 days  180 days other December 31, 2020 DPCS

Comments:
Defer to C. Mausser.

|g] Recommended
 Not Recommended

Comments:

Central Office Policy Review Chairperson: .
Jondrea K Pamsh 12/30/2020_ S_________ ___ L—----------

g] Recommended 
 Not Recommended

Deputy Director or Regional Director Date:

12/30/2020Cynthia Mausser _________

Comments:
Approved by Ashley Parriman during Director's briefing on 12/30/2020. J. Parrish

0 Recommended
Q Not Recommended

Legal Signature: Date:
12/30/2020

Decision/Comments:

0 Approved
 Disapproved

Director. | Date:
I 12/30/2020

Expiration of Variance:  90 days  120 days  180 days ® Next Revision

DRC1887 E (Rev. 03/2020) Policy; 01-COM-01
Page 1 Of 1



Deputy Director or Regional Director:
Date:

Cynthia Mausser 12/30/2020

Legal Signature:

ODRC eration

SI Recommended 
 Not Recommended

Comments:
Defer to Cynthia Mausser.

Date: 
12/30/2020

Date: 
12/30/2020

%

Comments:
Approved by Ashley Parriman during Director's briefing on 12/30/2020. J. Parrish

Central Office Policy Review Chairperson:
I Jondrea K Parrish

0 Recommended
 Not Recommended

Decision/Comments:

3304/3309) with the offender The APA staff mLh h n Not ficabon of Heanng and Request of Wltness/Notice of Counsel (DRC

was reviewed verbally with the offender in lieu of ohtalninnthn re a > - TS? n°te at the end of the form that the content higher appearance at the hearin^theAPA stal^membeMha^no^rhafth S'9n^tUre Pr°tOCOl‘^t^leo^n^erwaives 
waive his/her hearing on DRC Form 3362. If the offender elortc th Waiver,was discussed and that the offender chose to 
witnesses and/or OPD representation on DRC Form 3309 The APA rtaffmemh”9' ^aff member wiH document requested 
jail staff and request that they be provided totheXder ershallprovi.de a copy of the applicable forms to

IS Recommended 
 Not Recommended

Comments:

Variance to ODRC Policy/Operation Manual #:105-PBD-09
Section(s); VIA 2-7; VIE 1

Policy/Operation Manual Name; vio|ation Hearing Process ’ ------------------------------- -----

designee Submitting the C. Mausser 
.Request;________ _______________ •

12/30/2020
Signature
Cynthia Mausser

policy Owner Signa 
Cynthia Mausser

tore - ------- -—
Date: 
12/30/2020

Date of Request-

Dec 30,2020

Please provide a ful

Length of Request; June3oj202i 

 90days  120 days  180 days pother 
I exnlanatinn nf fh/> :___ • .•

Effective Date of Variance;

12/31/2020________

Applicable to;

APA staff

DRC1887 E (Rev. 03/2020) Policy: OI-COM-Ol Page 1 of2
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Ohio
jtlg’

Department of
Rehabilitation & Correction

SUBJECT:
Sanctions for Violations of 
Conditions of Supervision

PAGE 1 OF 7 .

NUMBER: 100-APA-14

ORC/OAC REFERENCE:
ORC 2929,2967.01,2967.14,2967.15,
2967.26,2967.28,5120.01
OAC5120:1-1-17,1-1-18,1-1-41,1-1-43

SUPERCEDES:___________

RELATED ACA STANDARDS: 
2-1003,2-1092-1,2-1106 to 2-1111, 
2-1114 to 2-1120,2-1122,2-1123; 
4-APPFS-2B-02 to 2B-12.2E-01

"KPPROMED:

I. AUTHORITY

Ohio Revised Code 5120.01 authorizes the Director of the Department of Rehabilitation and Correction, 
as the executive head of the department, to direct the total operations and management of the department 
by establishing procedures as set forth in this policy.

n. PURPOSE

The purpose of this policy is to promote fair, consistent, and objective decision making when addressing 
violation behavior.

HI. APPLICABILITY

This policy applies to all employees of the Adult Parole Authority (APA) and the Bureau of Community 
Sanctions (BCS) and all supervisees under Parole, Post Release Control (PRC), Transitional Control 
(TRC), and Interstate Compact supervision.

IV. DEFINITIONS

The definitions for the below listed terms can be found at the top of the policies page on the Ohio 
Department of Rehabilitation and Correction (ODRC) Intranet at the following:

Definitions Link
• Bodily Injury
• Business Day
• Community Corrections Information System (CCIS)
• Conditions of Supervision
• Day Reporting
• Departmental Offender Tracking System (DOTS)
• Halfway House (HWH)
• Hold Order
• In-Custody
• Post Release Control (PRC) A X/

DRC1361 (Rev.08/16)
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• Prison Sanction Time
• Sanction
• Transitional Control (TRC)
• Violator at Large (VAL)

V. POLICY

It is the policy of the ODRC to respond to any violation behavior committed by supervisees during the 
period of supervision,,

VI. PROCEDURES

A. Addressing Violation Behavior

1. Whenever a supervisee under APA-supervision violates one (1) or more Conditions of 
Supervision (DRC3019), the APA shall take appropriate steps to respond to the 
behavior.

2. When there is reason to believe a supervisee has violated a Condition of Supervision 
(DRC3019) or a previously imposed sanction, the parole officer shall:

a. Investigate the suspected violation behavior.
b. If witnesses are interviewed, complete a Witness Form (DRC3057).
c. Document investigative efforts in the violation tab in OCSS.
d. Staff the violation behavior with the unit supervisor/designee.

3. The parole officer and unit supervisor/designee shall determine the appropriate response 
to violation behavior and shall consider:

a. Supervision adjustment, any prior sanctions and available prison sanction time,
b. Victim impact,
c. The risk of the supervisee harming themselves or others, and
d. The seriousness of allegations.

4. If the supervisee cannot be located, the parole officer shall complete a whereabouts 
unknown and follow the procedures set forth in ODRC Policy 102-FUG-02, Violator at 
Large.

5. If a parole supervisee has violation behavior that rises to a unit sanction or above or is a 
violation of a parole board special condition, the violation behavior must be staffed with 
a designated Parole Board member.

B. Mandatory Arrest/Hearing

1. An In-Custody violation hearing is required if violation behavior involves one (1) or 
more of the following:

a. A deadly weapon or dangerous ordinances, or
b. Physical harm, causing. threatening, or attempted serious physical harm to a person

DRC1362 ’
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sexual misconduct, or
c. Violation of a protection order, or
d. Intentional contact with victim, or
e. Violation of No Unsupervised Contact with Minors (Supervising Adult Must be 

approved by the APA) special condition.

2. A violation hearing is not mandatory if the supervisee never becomes available on the 
pending charges and is sentenced to prison. The outcome of the pending charges shall be 
staffed to determine if a hearing,is necessary. The unit should take into consideration the 
extent of injuries to the victim, available prison sanction time and prior violation 
behavior.

C. Overriding the Violation Hearing Grid

The regional administrator/designee and superintendent/designee may override the Violation 
Hearing Grid (DRC3458) for an In-Custody hearing. The criteria for regional override is located 
on the Violation Hearing Grid.

D. Interstate Compact

1. Incoming interstate compact supervisees shall have a probable cause hearing if requested 
by the sending state, regardless of availability. If a probable cause hearing is not 
requested, the violation behavior shall be addressed in accordance with this policy.

2. The compact analyst shall respond to violation behavior, which could include a violation 
hearing or ordering the supervisee to return to Ohio. If the supervisee is ordered to 
return, an APA unit will be assigned the case for supervision.

E. Transitional Control (TRC)

1. If a supervisee under transitional control (TRC) for an offense committed on or after 
July 1, 1996, violates any condition of TRC, it shall be the responsibility of the halfway 
house (HWH) or the Bureau of Community Sanctions (BCS) to respond to that behavior 
pursuant to ODRC Policy 108-ABC-01, Transitional Control Supervision.

2. The APA shall arrest, transport, and issue hold orders on TRC supervisees. The hold 
orders will be replaced with the Acknowledgment of Requirement to Retain Inmate in 
Custody until Expiration of Sentence or Return to Prison (DRC2560).

F. Responsibilities Relative to Victims

1. The unit supervisors/designee shall contact the Office of Victim Services (OVS) 
whenever the violation behavior involves corroborated violence or a corroborated threat 
of violence. The APA may contact OVS on any other case as deemed necessary. OVS 
may be contacted by email at drc.victim.services@odrc.state.oh.us or by telephone at 
614-728-1551 or toll free at 1-888-842-8464.

2. If a supervisee has violation behavior for an offense of violence that is a 1st, 2nd or 3rd 
degree felony, as defined in ORC section 2901.01 (A) (9), where prison time is imposed,

DRC1362
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a copy of the police report shall be labeled with the supervisee’s name and incarceration 
number and sent to the DRC.CoVictimNotices@odrc.state.oh.us email account.

G. Active and Inactive Hold Orders

1. A hold order is only considered active if it is the sole reason for a supervisee’s detention. 
A supervisee held on an inactive hold order shall be considered unavailable and time 
limitations for sanctioning the supervisee’s violation behavior shall be tolled for the 
duration of the inactive hold. Once an inactive hold order becomes active, the timeframe 
starts over for addressing the violation behavior. Any supervisee with an APA hold' order 
shall have their custody status verified weekly regardless of availability. The status check 
shall include verification that the supervisee is being held on APA hold only and/or status 
of pending charges/bond.

2. A hold order shall be placed when the unit supervisor/ designee intends to proceed with 
an in-custody violation hearing. The hold order may be placed when the unit supervisor/ 
designee intends to sanction the supervisee, investigate alleged violation behavior, or 
proceed with an out of custody hearing. If the supervisee is unavailable and will not have 
a hearing, the unit should sanction and remove the hold order. Some factors to consider 
when placing an inactive hold order:

a. Seriousness of pending charges,
b. Felonious behavior,
c. Victim impact,
d. Supervisee’s risk score,
e. Prior violation behavior,
f. Instant offense.

3. The unit supervisor/designee may issue an active hold order for up to five (5) business 
days on supervisees who are available. That active hold order may be extended for five 
(5) business days for a total of ten (10) business days. The unit should make every effort 
to release supervisees within five (5) business days. The approval of extensions should be 
reserved for supervisees that need to be transported to a HWH or investigated for alleged 
violation behavior.

4. No hold order shall be lodged against a supervisee who has exhausted all available prison 
sanction time.

H. Availability of Supervisees

1. A supervisee shall be considered available and time limitations for imposing sanctions
shall be in effect in the following circumstances:

a. The supervisee is under APA supervision and is being held in custody with an active 
APA hold order,

b. The supervisee is being held in an ODRC institution,
c. The supervisee is under IRC,
d. The supervisee has posted bond,
e. The supervisee has pending charges and has been released to electronic monitoring

DRC1362

mailto:DRC.CoVictimNotices@odrc.state.oh.us


SUBJECT: Sanctions for Violations of Conditions of Supervision PAGE 5 OF 7 .

status,
f. The supervisee was sentenced to a period of incarceration in the local jail, CBCF, or 

other locked facility and has served that period of local incarceration.

2. When a supervisee is available and an active hold order is in place, any days held in 
custody in Ohio on that active hold order up to and including the date of the violation 
sanction hearing (including continued hearings), shall be credited in JLS by the unit 
supervisor/designee.

3. Jail time shall be credited in JLS for any d'ays a supervisee is in custody in Ohio as a 
result of being arrested on a VAL warrant unless the supervisee is arrested with new 
charges.

4. If a supervisee is found to be incompetent by court or medically unstable, the supervisee 
shall be considered unavailable, and timeframes stop. The timeframes shall resume once 
the supervisee is deemed competent, medically stable or is released from the hospital.

5. Permission shall be obtained from the chief hearing officer when a unit is requesting to 
proceed with a violation hearing for a supervisee who is unavailable. E-mails approving 
an unavailable supervisee to move forward with a hearing shall be included in the 
violation packet.

6. If the unit supervisor/designee determines a supervisee will be scheduled for a violation 
hearing, the procedures in ODRC Policy 105-PBD-09, Violation Hearing Process, shall 
be followed.

I. Utilization of a Unit Level Sanction

1. A unit level sanction shall be imposed no later than ten (10) business days after the 
parole officer has knowledge of the violation behavior or if the supervisee is 
incarcerated in a local jail, ten (10) business days after the supervisee becomes available. 
If the violation behavior is for failing to report, the unit has five (5) business days to 
impose a sanction on the following supervisees:

a. Felony 1 or felony 2 (very high and high risk) supervisees with more than thirty (30) 
days of available prison sanction time,

b. Sex offenders,
c. Parole supervisees.

A written violation sanction shall be documented by completing a Sanction Receipt 
(DRC3361). A copy of the sanction receipt shall be provided to the supervisee with a 
copy being retained in the unit file. All sanctions, including but not limited to verbal 
reprimands, shall be documented in the sanctions tab in OCSS.

2. Parole officers, unit supervisors, and TRC facility staff shall make every effort to ensure 
local sanctions are identified and used appropriately. The following sanctions may be 
imposed at the unit level:

a. Day Reporting, . f\
DRC1362 A F’Vt-kS b>l K I
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b. Upgrades in supervision levels (must be staffed with supervisor/designee),
c. Mandatory employment,
d. Structured supervision activities,
e. Summons before a unit supervisor (must be staffed with supervisor/designee),
f. Substance abuse testing,
g. Residential curfew,
h. Formal written reprimand,
i. Modified reporting instructions,
j. HWH (must be staffed with supervisor/designee) or non-resid®ntial program 

placement,
k. Electronic Monitoring (must be staffed with supervisor/designee),
l. Community Service (must be staffed with supervisor/designee),
m. Summons to Parole Board hearing officer (must be staffed with supervisor/designee)
n. CBCF referral (non-mandatory behavior must be approved by regional 

administrator/designee).

J. Sentencing Enhancement

1. When a supervisee under PRC is convicted of a new felony offense that occurred while 
under supervision, the court, in addition to any sentence imposed as a result of the new 
felony conviction, may impose the greater of twelve (12) months or the remainder of the 
offender’s period of PRC. This time shall be reduced by the amount of time the 
supervisee has been incarcerated by and available to the APA for the same violation.

2. When a supervisee under PRC is indicted for a new felony, which occurred, while under 
supervision, the unit supervisor/designee shall notify the prosecutor’s office in the 
county of the new charge utilizing the PRC Violator Notification (DRC3463). A copy of 
the PRC reporting order shall also be sent to the prosecutor’s office within ten (10) 
business days of indictment.

3. The accuracy of the remaining PRC supervision time available shall be verified prior to 
the PRC Violator Notification (DRC3463) being completed and forwarded to the 
prosecutor’s office.

K. Exceptions

Waiver PRC Violator Notification (DRC3463)

The requirement to forward the PRC Violator Notification (DRC3463) and a copy of the Post 
Release Control Reporting Order to the prosecutor’s office and/or the court within ten (10) 
business days of indictment may be waived in those counties where the local prosecutor and 
court have agreed in writing that they do not require a notice be sent on all felonies.

1. The regional administrator and/or designee shall meet with local prosecutors and court 
in each of the counties in their region to determine the local practice for the county 
and/or establish select felonies for which notification is required.

2. The specifics of the agreement worked out with the local prosecutor and court shall be 
included in the county agreement.
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3. For those counties where there is no county agreement, the waiver shall be reviewed on 
a bi-annual basis with the local prosecutor and court to ensure local needs are being met.

Referenced ODRC Policies:

102-FUG-02 Violator at Large
105-PBD-09 Violation Hearing; Process
108-ABC-01 Transitional Control Supervision

Referenced Forms:

Acknowledgement of Requirement to Retain Inmate in Custody until 
Expiration of Sentence or Return to Prison 
Conditions of Supervision 
Witness Form
Sanction Receipt/Parole Officer
Violation Hearing Grid
PRC Violator Notification

DRC2560

DRC3019
DRC3057'
DRC3361
DRC3458
DRC3463

J
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Case: l:23-cv-00139-JJH Doc #: 1-4 Filed: 01/24/23 1 of A

/©</
Adult Parole Authority
Violation Hearing Continuance

Name: i i ~ Offender M
Ezra Foster A213888

I hereby make application for continuance.of the violation hearing origin;

Date: Time:
Mar 9,2021 1:00 PM

For the following reason(s): Hearing site unavailable

Counsel for Offender

Unit Supervisor

Application for continuance APPROVED and rescheduled for:

Date:

Date:

Date:

2. Application for continuance DISAPPROVED for the following reason(s):

Hearing Officer:
Michael E Anderson

Date: 
2/2/2021

I certify that this response was hand-delivered to. me on:
Date: . Time:

Violation Hearing Continued by the Hearing Officer and scheduled for:

Offender Signature: Date:

Witness Signature: Date:

Date: Time:

Mar 24,2021 1:00PM

For the following reasoh(s):
Hearing site unavailable

Hearing Officer .

Michael E Anderson -1
Date: 

2/2/2021
I certify that this response was hand-delivered to me on: '

Date: Time:

Offender Signature: Date:

Witness Signature: Date: ” \ -

DRC 3311 (Rev. 03/09) DISTRIBUTION: WHITE - VSP Officer CANARY Unit PINK - Jail/Reception Center GOLDENROD - Offender



Ohio 1 Department of
1 Rehabilitation & Correction

Mike DeWine, Governor 
Annette Chambers-Smith,' Director

Date: I- n-u
re: V^olA'12^

Dear /-Q

Thank you for your correspondence received in this office on b~ z / " / | have been asked to respond
to your inquiry.

The hearing officer's decision is final unless there is a case dispositive or prejudicial error. I have reviewed 
this hearing packet and materials and find no such error exists. The hearing officer's decision will remain in 
effect.

I

The time you spent in jail prior to becoming available to the APA is not given as a credit toward your overall 
available prison sanction. Questions concerning the amount of time issued as credit while in the county jail 
should be addressed with the APA.

A Other:

TM 79 m Went

Sincerely,

Patrick Webster
Parole Board Hearing Officer
Ohio Parole Board

4545 Fisher Road, Suite D 
Columbus, Ohio 43228 
www.drc.ohio.gov

/e>r
CSncng BECPUNTED 

2020 Ebhio
It's easy, safe and important 

Census.Ohio.Gov

http://www.drc.ohio.gov
Census.Ohio.Gov


IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

EZRA C. FOSTER

Petitioner,

v.

KEITH FOLEY, WARDEN, et al., 

Respondents.

) Case No. l:23-cv-00139-JJH

) JUDGE JEFFREY J H.-E.T.A/nrv---------------------------
) ) .
) MAGISTRATE JI Ml
) THOMAS M. PA]'
’ l

) ORDER 
)

A petition, pursuant to 28 U.S.C-. § 2254, has been filed in this Court. The Court, having 

examined the petition in accordance with Rule 4 o:?the Rules Governing § 2254 Proceedings, 

cannot determine from the face of the petition that Petitioner is not entitled to relief. THEREFORE,

(1) Respondent shall file an answer (“Return of Writ”) to the petition within 
sixty (60) days from the date of this order. The answer shall comply 
with Rule 5 of the Rules Governing §2254 cases, and shall address all 
legal issues raised in the petit on.

(2) Petitioner shall have thirty (30) days from the filing of Respondent’s 
Return of Writ to file a reply 'hereto (“Traverse”).

(3) Respondent shall have fifteen. (15) days from the filing of Petitioner’s 
Traverse to respond thereto.

Briefs filed by the parties shall contain a summary of the facts and evidence upon which they 

rely and shall make specific reference to those portions of the record (Page or Exhibit Number) in 

support. Briefs shall also contain statements of tire applicable law and citations to relevant case and 

statutory authorities, and a legal analysis of the claim in issue. Where applicable, multiple volumes 

of the record are preferred to a single, massive volume.



If a dispositive motion is filed raising a statute of limitations defense, the movant shall attach 

documentation in support of tire motion, including, but not limited to a certified copy of the docket. 

If the respondent claims the petition is time-barred, he or she also shall brief the merits unless there 

is United States Supreme Court or Sixth Circuit precedent directly on point in support of his or her 

statute of limitations argument. However, if the petitioner argues that the filing deadline should be 

excused, the respondent shall file a sur-reply, including all documents in support, within fourteen 

(14) days of the filing of petitioner’s traverse.

If Respondent moves to dismiss a ground for relief on procedural default, he or she 

shall still brief the merits of the claim.

When a party has a change of address, the party must immediately inform the Court of the 

new address or risk the waiver of his/her right to present arguments or the dismissal of his/her case.

IT IS SO ORDERED.

Dated: March 20,2023
Thomas M. Parker—
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION
EZRA C. FOSTER
A#213-888
Lake Erie Correctional Institution
501 Thompson Road
P.O. Box 8000
Conneaut, Ohio 44030

) 
) 
) 
) 
)
)

Petitioner pro-se
)
) CASE No. 1.-23-CV-00139-JJH

V. )
) JUDGE JEFFREY J. HELMICK
)

MS. M. MACKEY, WARDEN 
Lake Erie Correctional Institution 
501 Thompson Road 
P.O. Box 8000
Conneaut, Ohio 44030

) MAGISTRATE JUDGE THOMAS
) M. PARKER

) PURSUANT FED. R.
) ■ . : - ■

) ' \

Respondent )

Respondent/Counsel
Dave Yost, Office of the
Ohio Attorney General
James Rhodes State Office Tower 
30 E. Broad St. 17th Fl.
Columbus, Ohio 43215

) 
) 
) 
) 
) 
) 
)

In response to Magistrate Judge, ■'Thomas M. Parker's,” Report and Recommendation of 

December 27,2023 to this above captioned case number Petitioner submits the following 

objection.

Petitioner concurs with the Magistrate Judge's Report and Recommendation in that the 

Motion for Summary Judgment be dismissed and that the Court's obligation to consider Foster's 

habeas petition based on the lull record be considered for his relief.

Ie>$
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Material and relevant to Petitinn^^’ i •
the Document of the record labe!ed “PetitioZZdenTT'

Continuance Form 3311 " “ k”""1 “ Vi°lation Hearing

Hearing Process Ifprov ■ °f «* Violationrecess. If proven ,t would entitte Petitioner to rehef hoe
there could be no Parole Revocation H • ’ the docum“t

“Plain Error.” “ S®tence thereof, resultmg in

Petitioner Objects to the Magistrate Judge’s Report and p
not given an Evidentiary H ' Commendation because he is

cviaenuary Hearing and his motion for Dk™
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0-CoudsandRespondem.yerDisputePetit.on,

.......
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■ a defendant is entitled to an evidentiary hearing if he alleges facts, that, if proved, would entitle 

him to relief, and the record reveals a genuine factual dispute as to the alleged facts.

FACTS

of the terras of hfs°parolePar°led 2°16 arrested February 1« 2021 for a violation

Fom Sf yoT'eS'X COX”0'6

Correctional’Facility ta Columbuf, (^io” C°nd“CtS a Prel™mary hearing at the Franklin County

Hearing Continuance Form 3311. (No one services or certifieslh™ document)' Vi°‘a,i°n 

e^TlX“^Hearing Continuance beinuXJ^ '° 202 > Violation
because it was not serviced or certified an allows theT™!^^ °u Document beinS invalid 

~- inquire rnto the

L°ra“- C“W and to the 
mandatory filing requirements and sua sponte with nTd’ Peilti°n for failure to meet the strict 
Jones, 1995 U. S. Dist. LEXIS 6100 O HN1Q 'inf I, adJadlcatlon of his claims. Baldwin v. 
reply on a procedural bar then there 1*831 i« L h 7 T State law chooses not to

cZtxtt:Xet zan? rj,r r °f ws answer and return the Writ. ed t0 re ief and ordered Respondent to

Respondent answered and returned the Writ May 19th 2023 at r D • ■ 
his traverse June 30th, 2023. Y ’ 2023 1 h h tlme Petitioner replied with

II&



9

ludgnZ ™Sa e S°PP0SW™'“ S““™ry 
Report and ReeommendX “fh S S M Parte did

Petitioner Must Object to the Courts Report an°d Recommentai "n Pr°CeedmgS

The Report and Recommendation per Doc #23 Page ID #403 - Page ID # 406 @ B. 

ODRC Policy; the report states that; "Foster’s habeas ciaims chailenge the timeliness of, and 

notices regarding, his parole revocation.

While in fact the timeliness of, and notices thereof are part of the claim, alone they do not 

entitle Petitioner to relief. Material to the finding of facts:

I- Petitioner mquiries into the cause of his imprisonment based on an invalid Document that 

allows APA to conduct a hearing. Without the Document there could be no parole 

revocation hearing and subsequently no sentence thereof resulting in "Plain Error” and 

cannot be held “Harmless.”

2. The Magistrate Judge includes within his report:

Portions of the ODRC Policy

12) also (See Magnate s report Doc #23 Page ID # 403 - Page ID #406)
Within the report, at this porrion of the record, the Court utUizes the word "appears” (6) 

six times. His first use of the word is used to determme a material fact that is false. (See Doc #23 

Page ID #404 U 2 sentence 1) "Foster’s onginal hearing appears to have been scheduled for 

March 9-\ 2021. Petitioner’s originally scheduled hearing date is that of March 8*, 2021. (See 

Doc #12-1 Page ID #278)

Relevant to this fact is Petitioner’s Availability per calendar affirming Petitioner’s 

Originally scheduled hearing date according to the ODRC Policy. (See Doc #1-2 Page ID # 28 

sect. VI-E.l a) "A Nation hearing shall be conducted no later than twenty (20) business days

/4P?Wb( X_



Where the report does state “ECF Doc- 1 4 Th
Court fads to determine theories of the do =

=Uns of the document which is critical to whether it is » rn 
intent and should he part of his rindmgs offset.

At SamC Pa,e once aSa’n there is the utilization of the word “appear ” “it 

appears to tnd.cate that the onginaHy schemed heating was to occur on March 20211 

W 1 15 DOt a Concrete of fact but looks to be a fact thus
The Court f rm °W a Wute.

OffieerM.chZ2:rtha,the^
the Continuance moved th h H that

e moved the hearing to March 23rd, 2021.

The Court errors where it fails to consider #1 anH k
Th;c nd #2 between the date of March 23 2091Ph*s was a previously approved scheduled hearingdat n March 23, 202I.

a2Lz:ir;3ii'Th,sd~does-nt aS t^e Court su^est here. (See Petitioner’s New Evidence exhibit “A”)

Mm the date the offender become avaiiaMe” and extended 5 b 

riventy-five business da “ f°r 3 total »f (25>
ss days according to Doc #1-3 Pave ID to. a ,

(See Doc « Page ro.#7 _ )2) t ts invaitd.



It has been Petitioner’s claim from the very being of his petition that there are two 

Violation Hearing Continuances Form 3311 in this case, this date affixed in this area verifies that 

fact.

It now becomes relevant and material to Petitioner’s claim because if he was serviced and 

certified with another Continuance form 3311 other than the February 2nd, 2021 continuance then 

which one did he sign in the Preliminary Hearing? If it was not the later then there is a clear 

violation of the process because APA knowingly does not service the February 2nd, 2021 

continuance thereby not only violating the process but deceiving Petitioner through the process.

If there is two Violation Hearing Continuance Form 3311 to these proceedings, then that 

becomes a major problem as to which one was utilized at the Preliminary Hearing then it is 

relevant to the finding of fact and more importantly as to whether Petitioner is entitled to relief.

Depending on which Document was utilized goes to the heart of whether the Preliminary 

Hearing can be held as reliable and without a valid Preliminary Hearing the process can no 

longer be held as reliable. Morrissey v. Brewer, 408 U. S. 471 @ HN8 Due process would seem 

to require that some minimal inquiry be conducted at or reasonably near the place of the alleged 

parole violation or arrest and as promptly as convenient after arrest while information is fresh 

and sources are available. Such an inquiry should be seen as in the nature of a "preliminary 

hearing" to determine whether there is probable cause or reasonable ground to believe that the 

arrested parolee has committed acts that would constitute a violation of parole conditions.

The Respondent’s return of the writ fails to include a copy of any/no Violation Hearing 

Continuance Form 3311 to its filing of the state records as ordered by the Court. While all the 

other records to the Parole Revocation Hearing Process are made available these Violation 

Hearing Continuance Form 3311 are omitted from their records. Petitioner presented evidence in

Past
1)3



his filings that there were two sets of documents to this case and why he has two sets of different 

records but the Why there are two sets of documents is a mystery? (See Exhibit “B”).

Petitioner does file a Reply to Respondent’s Opposition to Petitioner’s Summary 

Judgment at which time Petitioner does ask for an Evidentiary Hearing because of his 

“Evidence.”

Baldwin v. Jones, 1995 U. S. Dist. LEXIS 6100 Essentially, HN64 a hearing must be held (1) if 

the merits of the factual dispute were not resolved in the state hearing; (2) the state factual 

determination is not fairly supported by the record as a whole; (3) the fact-finding procedure 

employed by the state court was not adequate to afford a full and fair hearing; (4) there is a 

substantial allegation of newly discovered evidence; (5) the material facts were not adequately 

developed at the state court hearing; or (6) for any reason it appears that the state trier of fact did 

not afford the habeas applicant a full and fair fact hearing.

Lastly Petitioner objects to the Magistrate Judge determination of fact or cause that 

Petitioner should not be allowed a COA to the Appellate Court.

OF A TRUTH IN CONCLUSION

Petitioner was guilty of his parole violation but that does not preclude him from being entitled to 

a fair, consistent, objective Hearing Process. Petitioner presents this Court with facts here that 

Dispute the Reports facts to which Court never sought the finding of facts. The APA is guilty of 

knowingly violating the Process; original documents Discovery could have verified these facts. 

One of the underlying principles of the DCM system is to give access to a fair court system. 

Petitioner presents facts Disputing the Report and Recommendation and now seeks fair findings 

of facts.

Ii4



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Objection was forwarded by regular U. S. 

Mail to Dave Yost, Office of the Ohio Attorney General’s Office, James Rhodes State Office

Tower 30 E. Broad St. 17th Fl. Columbus, Ohio 43215 this day of,

2024.

Ezra Foster #213 -8 8 8
Lake Erie Correctional Inst. 
501 Thompson Rd.
P.O. Box 8000
Conneaut, Ohio 44030

DECLARANTION UNDER PENALTY

Now comes Petitioner, Declarant Ezra C. Foster, declares (or certifies, verifies, or states) 

the following:

1. I am the pro-se Petitioner in the above captioned case. •

2. On January, 2024,1 deposited (by hand delivery), for mailing, my Objection to the  

Magistrate Judge’s Report and Recommendation with the Unit Staff of the Housing unit 

in the housing unit in which he currently resides, as per the legal mail system.

3. Upon deposit, first-class postage was pre-paid by me.

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and 

correct, executed on January, 2024. 

 
Declarant

I (S'
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4®^ Adult Parole Authori. i id 

Violation Hearing Continuance
Name:

Hosie Williams
Offender 8/ICOTS #:
A680©^

I hereby make application for continuance of the violation hearing originally scheduled for:

For the following reason(s):

Time:
6:00 PM

Date:
Mar 15,2021

1. Application for continuance APPROVED and rescheduled for:

Counsel for Offender: Date:

Unit Supervisor: Date:

Date: Time:

2. Application for continuance DISAPPROVED for the following reason(s):

Hearing Officer: Date:

I certify that this response was hand-delivered to me on:
Date: Time:

Violation Hearing Continued by the Hearing Officer and scheduled for:

Ottender Signature: Date:

Witness Signature: Date:

Date: Time:

Mar 29,2021_________________ ______11:00 AM
For the following reason(s): Dstense request: Inmate withdrew waiver.

Hearing Officer: Date:
Erin K. Hoston 2/26/2021

)pD<XXXXXXXXXX^XXXXXXXXX>|
Offender Signature:

Due to state of em^pgency continuance mailed
Date:

Witness Signature: 11 y -n

________ WhiVAOcWy____________
Date: n j /

J///-2OM
DRC3311 (Rev. 03/09) DISTRIBUTION: WHITE - VSP Officer'/.NARY - Unit PINK - Jail/Reception Center GOLDENROD - Offender



Adult Parole Authori 
Violation Hearing Contir ' '

Name: I Offender f/ICOTS #:

Hosie Williams A680866

I hereby make application for continuance of the violation hearing originally scheduled for:
Date: Time:
Mar 15, 2021 9:30am

For the following reason(s): Inmate withdrew waiver

1. Application for continuance APPROVED and rescheduled for:

Counsel for Offender: Date:

Unit Supervisor: Date:

Date: Time:

Mar 29,2021 1230p

2. Application for continuance DISAPPROVED for the following reason(s):

Hearing Officer: n r

Erin K. Boston
Date:

3/15/2021
I certify that this response was hand-delivered to me on:

Date: Time:

Ui.'ender Signature: Date:

Witness Signature: Date:

Violation Hearing Continued by the Hearing Officer and scheduled for:
Date: Time:

Apr 7, 2021 12:30 PM
For the following reason(s): Hearin9 Officer schedule

Hearing Officer: .
J 3!

Erm K. Hoston v -
Date:

3/15/2021
I certify that this response was hand-delivered to me on:

! •HV Date:

Cx
Time:

Offender Signature: .

duL to £
W i^ss^Sj'jmmire 0 U (J Date:

DRC 3311 E (Rev. 03/09) DISTRIBUTION: WHITE - VS? Officer CANARY - Unit PINK - Jail/Reception Center GOLDENROD - Offender '



) CASE No. h23-CV-00i39-J.TR

) JUDGE JEFFREY J. HELMICK

v.

hggggpENWaTZ
) PURSUANT TO uses)
> RULES OF EVmFNri

MS. M. MACKEY, WARDEN * i 
5<U ™ne Correctiona' Institution 
•>U1 Thompson Road 
P O. Box 8000
Conneaut, Ohio 44030

Respondent

Respondent/Counsel
Dave Yost, Office of the
Ohio Attorney General
James Rhodes State Office Tower
30 E. Broad St. 17th Fl.
Columbus, Ohio 43215

!N THE UNITED STATES DISTRICT COTtBT 
northern district OF OHIO 

eastern division

EZRA C. FOSTER
A#213-888
Lake Erie Correctional Institution
->01 Thompson Road
P.O. Box 8000
Conneaut, Ohio 44030

Petitioner pro-se

Now comes Petitioner “Errs r c * „ •

-kenotieeofaludteia.No.eofAd
- .. of Adjudtcattve Facts pursuant to uses Fed. Ru!es of

(C) Taking Notice. The Court:

necessary inforaXl™^ lf a Party reWst it and the court is supplied with the
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THE NEC Th' C0Urt jUd‘Cial nOt'Ce 3t S‘aSe °f fte PrOCeediTO-

HE NECESSARY INFORMATION: 

It is Petitioner’s claim that, “PLAIN ERROR ” nr 

Authorities (APA) n ParoIe

-«.*• >».=......„
document mvalid; violating Petitioner’s right to Due P 

Unlawfi.li, • • lgnr t0 ^ue Process and
epnvtng him of his Liberty. (See Doc #1 - 4 of 20 Page ID #4

ID #12) 1 age 10 #4 -thru-12 of 20 Page

petitioner s evidence “ThQ ^ute

PagelDSBl) =e ID #106-thru- 12-1, 35 of 242

document and mahes a determination that 2^22

Tll„ A a- . “s document is without merit

.....

, „c Pol " *—■" 
*406)AtDoc#23,4of28PageID#4()5theC " '' ®

dds form ts uncertain.” It Is at this oi "
Pursuant to USCS Fed R ” ™St nWired.

LS Fed- Mes Evid. R. 201 (b) (2)-

reasonably be quXyoned.read,ly detemiined from sources whose accuracy cannot



1.

2.

3.

4.

parties The— eoP.esareaUpartoftheor.ginaldoeumentandarenoteop.es thatcan be

aniPated0raItered’Wh[)Se-“-y-<>-eas„nablybe(luestI0ned

DISTRIBUTION of this document

MJhcd“ca,,s&rsml“”d“rtifc----
g rate Judge as being hand delivered to Petitioner on February 8* 2021

Noti ce of p». y g ,2021 along with the
6356 Vl° a£i°n ^eaidn8 form in the state records acknowledging the document and 

°n^lna^eahng date of March 9*. 2021 changing to March 23*

hearing date once again to March 24* 2021 to h- b P
’ 21tOWh‘ChPetrtiOnern“WestthattbeC„mtake 

of a Adjud.cat.ve Fact of rhe origins of the document.

o«.‘Z'” ’10 ■' "*c *” .

The Pink copy - to the - Jail/Reception center in th,
P n center, in the present case it is the Franklin 

County Correctional Facility in Columbus, Ohio-site of th, P r ■
.^m°, site of the Preliminary Hearing.

ine Goldenrod cony — tn the nrr*
by the 0DRC and ^nrod copies are contiscated
Co . sW°-dly redacted and a copy returned to the offender at the Loram

- lonal Institution 2075 S. Avon  BeMon

Parole Revocation Hearing.

areaUpartoftheor.ginaldoeumentandarenoteop.es


ij-i

I certify that a copy of the f„regoing Judicial Notice of Adi A

etas postage prepaid, t0 TJ]e 'Cat'Ve Facts ™ mailed first-
Uhl° Attorney General’s Office n, v

Office Tower 30 E. Broad St 17.s — p State
A^L_,2024. ’ 0,Umb“S’ Ohi0 43215 «. ^Lday Of

*.zzxzr1""""-"’-'’'----ms and that ffiere was a totally different set „r a
heatmg and ts inValid in its 0„„,nal|y S “U‘2ed at

•he Magistrate Judge, evaluation that it ,s a vaiid d' “ 'S
& document and could have establish d h "a™”' “ '° °f

- established the ongin through the distnbut.cn
he document is hand defivered to Pefitioner February 8» 202, „

Hearing as determined by the Court« n ’ p«ltainary
Y Court (See Doc #23, 5 of 28 Pave ID Mntrt a c 

certified, and distributed property and ”
y proper procedures were follower) 

Director’s policy nep the origins can no h “cordtng to the
CHn I1OW be Armiva-t-ai~ i 

whose accuracy cannot reasonabfy be questioned. det™'ned

distnbut.cn


Case: 1:23-cv-00139-JJh Doc#;i
Filed: 01/24/23 4 of 20. PagefD #: 4

0) Specify all grounds for relief avaitable io the petiljoner 

Grounds Hl

A RESULT DEPRIVED OF HIS LIBERTY °CATI0N HEARING PROCESS AND AS

Grounds #2

entitled toanS^° mwxCATI0N 0F Ins pa«ole is not

(2) State the facts supporting each grounds:

GROUNDS Hl FACTS

Part J of Grounds Hl facts:

v. Bre^r, v s £ £rf _7rf

c sec. therefore that IJTNT4I ru'... ........ ...

. ............... ................... ............................................ .......

-.'......u, ..... . \
whether the parolee’s liberty is a “rioht” •< ■ \

is a right or a pnvileo? :5 Ru i ( \, , , , ■ P °e- whatever name, the libetV^
vamable and must be seen as with' n,

e-«sforMraeOrderlyPrOcessJ P-ocess, however informal.

T ne Director of the Ohio Department of Rehabilitation and Cmrections ' h ■

OHC.diPO.Ofastheexecnhveheadofthed *
the department the rota, operations and management of

p^_



1-2o-cv-00139-jJH Doc#' 1 Filed: 01/24/23 5 of 20. Page ID#; 5

deP‘',‘n,'-nI estabtaM procedures as set forth i„ Ohlo Po|icy 1O5.pBM9

Hearing Process.”

The Ohio Adult Parole Author.ttes (APA) 

petitioner's hearine.

This Ohio policy has a time frame by which n
y hJCh a neanng ffiusLbe conducted and a state 

statute that determines what Lannens when a p anappens unen APA doesnoLadhere to that time frame.
Tone Frame to conduct a hearing (See exhibit B-Page 7-sect. Vl-E- i a)

dale teXdeXIomesP0) business days from the

i etmoner became available February P, 2021. (See exhibit A)

/Xwblx ^s£

The pokey is presented to this couri and Was presented to the Ohio State Courts as part „f 

Pdotioner’s evidence. This poiiey addresses the mhtima! due process requirements to be 

observed dunng the vioiation hearing process in Ohio pursuM, (q * „

(See exhibit B)

APPUCAB1UTY 0FTHEPOLiCY(SeeexhibitB-Page ..sect, UI)

„/ iiis policy applies to all employees of the Ohio r>
Correction (ODRC) Adult ParoteAuthoritv (APA^ Rehabilitation and 
post-reiease control (PRC) Transitional ConW ma cI COm'parole-
supervision.” ntro 0 KC}, and interstate compact

Thts policy becomes the mintma! Fomfeenth .Amendment U. S. Constitut.ona! right to 

due process tn Uorrissey ,, S(wer „

as auopted by the Director of the Department of Rehabilitation and Correction.

IHc PURPOSE OF THE POLICY (See exhibit B-Page 1 - sect. II a)

when violation behavior by XidTmund^adi ^S'Ste?t’ a'\d ob>ctive decision making 
addressed through a violation hearing.” adu,tparoie a“*ority (APA) supervision is



Case: 1:23-cv-00139-JJH l Filed; o1G4/23 6 of20 •

2021 is March 8th, 2021

The time frame t0 conduct a h
fv,p . f -> ~ extended from twenty (20) business dav

> - ive UM busmess days. (See exhibit C- I of 1 - ODR-P r /n
Variance Request)-The total time f - ^'cy/Operation M»

■ to a ,me franie now twenty-fiVe hu5jness dgys >.
«nty-five business days from petitioner, avai,abll^ of =

a"d b“OmeS Pe,i'iM“’s ^inany scheduled hearing date.

ARA is allowed to extend the time frame beyond the twenty-five (251 h ■

exhibit B - Page 7-sect. VI-E-lb) ' “sl"«e days. (See

“unless the offender thereafter
policy or a continuance is granted b“a hXtog “ Kcti™ W-S of this

in the present case a hearing officer grants a continuance

The Continuance Process (See ex^bit B - Page 7 —seca v, } &

J- "A hearine officer mav <-■
any party. The X^X^de X XyXXm ah

the previously schedX‘hen^’^<Wed “» <10’ business days from

ousmess Have • v.nty-nve- - ■- 1 pms ten (10) business days per continuance. i„ lhe present ease petit.oner
oecame available Febmaiv I« on? i . t-Wioner
,0,, , d “d lWMMW -hat date is March ».
-0^ I and tne continuance a'lrw.-p-i ti *• ’
date, wh,ch „TO,,d h- 3 days from that

conducted March 24Lh ?09' ev-. - u S
v , h - - ht-eeo,ng the mandate,y allotted tlrnty-five (35) business d-v- 
March 24J1 Fiiln-.w-u k " let,s Mya.- ~ ~ low, the heanng t0 be conducted .
ava;in> t- ' 7) busmess days from
ava1la01illy exceeding the time frame



Part 2 of Grounds#] factS:

EVIDENCE

The Dlreuw s pohcy (o

Petitioner’s time fram- tv , i ■ d eXteedea
0, c 2W15; anne to te ™FC.

• yo '■10 (B) paragraph (3)

X 2 P“lee ”

Case: i:23.cyJj0139.JJH f ..........
a' 01/24/2j ' or 20. PagelD#

Petltioner now presents .Ev.deB^
xaivnz-r ,2021 hearing violatpHpetitioner’s right to due process a fair - * d

^veslnmoffesttbeny.

2021 Viohdon He • Par°le AU'hOrities (Af A> ‘Tebrua,y jim
Hearing Continuance,” Form DRC'’2111 zc

relevance ■( e 'xh,b,t D)

ftus dounnen. is utilized to reschedule the hearine and bri i» n-t v
2Q01 nfl_ . " rhlg Petitioner to the March Mlh

Pa,°Ie faring; without this document th ■
no subsequent sentence thereof. ‘ ’ ^'h®

,0,, v-7 Vi01°ted l,K C'reC,Or'S W,“ ««* issued .he 2.

~ - .elation Hea.lng Continuance to.™ DRC 33. t (exhibit D) wte„ they: ’ ’

' ■ Utilized a false misfeeding Origin^. ScheduIe£)

2. Knowingly allow the document to misrepresent „a
and exceed the time fr3m, ahearing. ' mt to conduct a

-2- Allow the document to exceed th-v l
«.vd th. authority by which form 3311 can be utUiaed.

4^tHX ^2



Case: l:23-cv-0013.9-JJH Doc #: 1 Filed: 01/24/23 8 of 20. PagelD#:8

1. UtiSizing a false misleading Originally Scheduled Hearing Date.

APA issues a Violation Hearing Continuance DRC 3311 form on February 2nd. 2021.
° The originally scheduled hearing date on the document is March 9th, 202 1 this date does 

not conform to petitioner’s availability of February 1st, 2021. Twentv-five business davs 
from February 2021 is March 8* 2021, this is petitioner’s originally scheduled '' 
hearing date

’ March 9th 2021 conforms to the date the Violation Hearing Continuance was issued and 
not to the date petitioner became available.

2. By utilizing the fraudulent date of March 9th, 2021 originally scheduled hearing date on the 

“evidence” it allows the hearing to be continued or reschedule beyond its allotted time frame. 

Violation Hearing Continuance forms DRC 3311 ran continue or reschedule a hearing for no
L 1 '

more than ten (10) business days. (See exhibit $ sect. VI-F-4)

"A violation hearing shall be rescheduled for no more than ten (TO) business davs from 
tne previously scheduled hearing date.”

utilizing the fraudulent date ot March 9b\ 2021 the time to conduct a hearing on the document is 

set on March 24th, 2021. Utilizing the Director’s policy, the total time for APA to conduct a 

hearing is twenty-five business days plus ten (10) business days per continuance. In the present 

case petitioner became available February 1sl, 2021 and twenty-five business days from that date 

is March S’1, 2021 and the continuance should have allowed the time to conduct a hearing ten 

(10; ousiiiess days from that date, which would have rendered the hearing on March 22nd. 2021 

Even it we were to believe petitioners originally scheduled hearing date is that of March the 9th. 

z.Oz.1. ■,.ui APA still exceeds the thirty-five business days, time frame because now March 23rd. 

-0z_. would be the date by which a hearing should have been conducted. March 24th. 2021 

exceeds the tune frame to conduct a hearing whether APA utilizes the March 9th, 2021 originally 

scheduled hearing date or March 8th, 2021 as the originally scheduled hearing date. The time 

ahotted to conduct a hearing from availability and with a continuance is thirty-five (35) business

.4AtrW>ix.



1’ing date

ase. 1:23-cv-00139-jjh r>or «■, ™ ,
1 F"ed: 01/2«3 9 of 20. PagSID#;g

that snows tne fraudulent actions of AJ’A du ' ■■ ■
Ui A- during this vinHhW-. i - ■ 

significant tbp reC0-d-1 ■ * ltdHngprocessandhow
' rccOids oecome m this case State er l- ■,

i '■ Keith v- OAPA 141 OhH ,
2G14-Ohio-4?70 - - * utuu St. jq, j55

3-If the date of March 9tfl on?1 ■,
the question must be raised as to wh ' P^1^ ' 

—.Countmgthe;

. —aysfroraMarch9, 202i

>- '^'■P«n,onerwasava,lableFebriiaryjs,7o2 

accruing on Februaty ,« 2(P1 the " ““° ‘°
- ■ 2021 men Urae started accrujjia ,

APA now utilines this document iQ ,n u Mei« issued.

Director’s Po.,c.„ and „ P-ibed i„ lhe
o.ic. and adows this document to reschedule a t.’ .

business days where the Dmector’s Policy o„lyalJow

continue thp hearing ' § t0 reschsdule and/or
S nOm—ys .(Seee^BPageyse^,,,,

T° Wer “n’P,’«te -™«ers petitioner mustshow thr -
cw. rel Jacb0„ „ McFaul U-unices

McArm/./o Oho St. 3d 185 Overview:

a preliminary hearing was heid FeS>nia,y 2(pj p

FaC"ity " C01™b“’ Oto. Dcnng the preIl,m,lan. ’ ‘Q>"W,ta-'
Hearing Continuance document was not ' n”8

uinent was not a part of that h-ari™ . e, 
ofAis continuance and it was never serviced. °Ot notice

petition^ s hearing was conducted thirty-seven '37) b-'

continuance: exceeding "he f - --ui>1ness ays from availability with
-.weeanig the tune frame.



During the preliminary hearing • 
y rearing petitioner was sen-Arm a ■ 

different set of " g‘Ven nOtice to a totally
-"“en.s, containing a continue tbat _a . .

hearing date of March S®, 2021 E .'a . ongmally scheduled
■ Evident of this fact is (one) th-n k 

fonn has a DISAPPROVED date of March 20 ' '

C'’imin= site ™s umavadabte. ‘ 24*. 202!

documents have , distribute “ ““ * “°tller conti"™ce. (two) All the
O'svtoutton as to who receives

e,'es the various color coded copies.
There is a color coded copy for the iai| because

- ovcause tne deputy sheriff hoe t^namre. Petitioner m„tioned tbe Nimh ' '' '™"ess Petitioner's

dismisses pe,i,i°”'s—- disZdZZZof ,Ws document b”tl,e c™
la!n; Ohio site of the hearing n • 

that time removed all inmates' o', - «s a11 « time that the institution at
imitates ongmai documents and redacts th, n

COp-VOfthetiocl“n«its. Petitioner did not receive red n . ” Anders a
the February ?*t 20,) v. . . L re acte copies but instead received a copv of

M(1C V,°,ataHea^
n,r is not gwen notice of this hearinu in a timel- f. . •

-rtification to the February 2« 20? 1 V , - ' '' ” *
loianon Hearing Continuance APA kn • 

^"on" Sign at thePrelimjnaiyhearingthatwer f

hlS time fran^s; and hearing date. r“UddIent: that misrePresents

During the actual revocation hearing itself • •

Presented to puestion and b'q^stion and object to the “evidence ‘riff r L
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n,s 1,earin8pro-«. discovered the docu ■ nd rece,ved

nor match the doctUllemshereceivcd "'1Kn,i he “se<i ™“™8 the hearing do
«« *= other Violation Heanne c^’‘ *" «* h«<"S

-o„ of b.s -mde,e - I 7 f°™ °RC "' ‘ - °™VED

m Xn*&1 nese ^onns should be the same they are not).

A utilized the "evidence” of the February 2nd, 2021 v > -
form DRC 3311 in an u-a n • ’ - - ' lOiauon Heanng Continuance

business days for a be-r u " f° hlS hventy-five (25)
ys _.oi a heanng to be conducted the date this fnm •

a t11^ form was issued and not the date

4



1.23-CV-00139-.JJH Dnr ±t- 1 —,
'I Hlsd' 01/24/23 12 of 2n Oanp)n . ,

: agelD #; 12

' ",llWr be“me ara"rt,e- fo™ is fraudulenl,,

fonn md „ms, .......... “■ “d and is „0

''ear!:m and no snbseque ' ««* **•

. n. sentence thereof The hearing „
vacated. The writ ouaht • d d d Lnc sentence

K ou§nt t0 'ssue a hearing held m . <-
0 neld to confinn the facte released. ’ dnd Petitioner should be

GROUNDS #2 FACTS

mterpose any financial consideration between an ind'o

exercise of a state right to n- T - ■ rk PHS°ner of a state and his
e co oL- dor ms liberty is to ^n.. n,

law. ' a‘PnS0'KrtheetluaJ protection of the

Ohio Stamle O.R.C. 2969 iC> n ■,

(C) If an inmate who files a civ?

is SJEZ'teX n i f empiOyee Sesks
inmate is seeHno n “ 3 11 e wtn dae comolaint or r n I! Wi7JCn the action or

Shai' Of ihe S~ °f ihe “Urt’S 'f'

J) A statement that sets forth th-, k i

A JXZ’XT0* “ o^h=«'or
nOu ex,&lS between the indmem nr- ■

suhmn q -t f ° ~ P*‘^nei and hls filing when the inmat-
* d “that ^h the balance m the imnate’  ""

preceding six months dCt°Unt Oi t!je «™ate for each of
by the institutional cashier.

“S Taate,”e"tin AU6USt2021 “
‘021 ■ At the tirae of petitro„er-s a“““1S,a"mM September 23« of

— the insitoi0Mi;,,„7'M,0',a! CaS1,i" “ - — 1- -s net

1 notoitan must certify the shtemY the statement a caus. for oversigJ)t

^P^bix £>4<s£

I3^>



Case; l:23-cv-00139-JJH Doc#; 12-1 Filed: 05/19/23 182 of 242. PagelD#:278

CALENDAR #1 ORIGINALLY SCHEDULED
 . HEARING TIMEFRAME

February 1st, 2021 appellant was arrested and this is his availability date.

Appellant's twenty-five business days for a hearing to be conducted and his originally 
scheduled hearing date March 8th, 2021.
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CALENDAR #2 ACTUAL TIMEFRAME

HEARING CONDUCTED
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Check with your Sergeant or Case Manager to see if 
this communication can be handled without a kite.

Write only to the Department that handles the problem 
you have. Others will merely forward your kite.

State your problems clearly and completely and thereby 
get immediate attention.

Avoid duplication of Kites, Writing to more than one office 
about the same thing will not obtain any faster attention.

Kites are to be used only for communication between 
inmates and Institutional Staff and not for any other p

A void duplication of Kites, Writing to more than one office 
about the same thing will not obtain any faster attention.

Kites are to be used only for communication between 
inmates and Institutional Staff and not for any other purpose.
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Check with your Sergeant or Case Manager to see if 
this communication can be handled without a kite.

Write only to the Department that handles the problem 
you have. Others will merely forward your kite.

State your problems clearly and completely and thereby 
get immediate attention.
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2500 South Avon-Beldon03/21/2023

03/24/2023

03/24/2023

04/06/2023

05/02/2023

05/16/2023

05/16/2023

05/19/2023

05/25/2023

05/25/2023

05/31/2023

05/31/2023

o o

.Hlps://onnd-ecf.sSo.dCn/cgi-biIVDktRpt.pI?892486997532904.L_l

' Foster. (Attachments: # I 1

I motion 1

I judgment (ECF Doc. 7) are for «u|t‘3)1
^4/2023. (D,JJ) (i.„terg. °r^°r d«^- Magistrate Judge

03/24/202?) 0”'Beld<,n RMd' Grafto". OH 44044 » 304^2^,^
■--------— 7_____ (u,jj) (Entered:

deKSm “fer fr™ Warden Ke,,h F° oy's oXfcZ rS T*itioner-Fosler,s

I (Entered: 05/16/2023) d ”Road’ Graft°n> OH / j

fw/as-H 
------‘-13 - bootoarked))™”±; --------- ,------------- i 

13 hvr^- ------- —--- —~-Zzz£ZJeni J (Entered: 05/19/202 3-»

■ p^-^) (Entered: 05/25/2023) 1 ̂ -Attachments: H 1 Envelope)

i copy of this order, a copy of the Warden'. r hereby Ordered to Provide with a com records. Foster's SversTwffl beZ nZ “ we" “ attache
-LF^^rk^n 5/31/2023. (D.jj; «, 2023. Magistrate Judge

Correctional Institution 501 ThnZ nT C’ Foster ^#213-888 at LakZrriP -l^?023- (DaJJ) (Entered: 05/31^^ ’ PQ B°* 8°°°’ Conneauh OH 44030 on I

A^emqix I3S~
4/3/2025, 10:58 AM
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12/27/2023 22

12/27/2023 23

12/27/2023

01/12/2024
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06^^ C- F«er. (Attachments.. # , Envelope)

—-----_ UZJ- (D,JJ) (Entered: 06/07/2023) ox °UU0’ Conneaut> OH

Jem) (Entered: 06/08/2023) Y L Related documents) 14 . (Fosnaught

W«ed document(s)j7r~~

F«er- (Attachments: #7 

ggnaught, Jm') (Entmd: iSn**" by Ke^F»'wD^%7'

judgment --------

corpus (ECF Doc°” ”be DISmSf.D*' Ezra Foster's petition for wit of h h
“nd mSlJn ein8DISMISSED “

J^« Forms and Varions OoeunLs, SXw^“™8 

■ZEl^opeW^^ ffled Ezra C. Fostei/fAttechments:

4/3/2025, 10:58 AM
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04/04/2024
1 *

26 Motion to Request Leave of Court for Discovery filed by Petitioner Ezra C. Foster. 
(Attachments: # 1 Envelope)(W,Jo) (Entered: 04/04/2024)

04/16/2024 27 Motion Requesting that the Record be Expanded. Filed by Petitioner Ezra C. Foster. 
(Attachments: # 1 Envelope)(W,Jo) (Entered: 04/16/2024)

04/18/2024 28 Opposition to 26 Motion for leave to Conduct Discovery filed by Keith Foley, Dave 
Yost. (Fosnaught, Jerri) (Entered: 04/18/2024)

04/29/2024 29 Motion for evidentiary hearing filed by Petitioner Ezra C. Foster. (Attachments: # 1 
Envelope)(W,Jo) (Entered: 04/29/2024)

04/30/2024 30 Opposition to 27 Motion to Expand the Record filed by Keith Foley, Dave Yost. 
(Fosnaught, Jerri) (Entered: 04/30/2024)

05/06/2024 31 Reply to Respondent's Opposition to Petitioner's Second Request for Discovery filed by 
Ezra C. Foster. Related documents) 28 26 . (Attachments: # 1 Envelope) (W,Jo) 
(Entered: 05/06/2024)

06/06/2024 32 Reply to Respondent's Opposition to Petitioner's Motion to Expand the Record filed by 
Ezra C. Foster. Related document(s) 30 . (Attachments: # 1 Exhibit A - Violation 
Hearing Continuance 3/9/21, # 2 Exhibit B - Violation Hearing Continuance 3/9/21, # 3 
Exhibit C - Violation Hearing Continuance 3/23/21, # 4 Exhibit D - Violation Hearing 
Continuance 3/24/21, # 5 Envelope) (W,Jo) (Entered: 06/06/2024)

09/27/2024 33 Request for a ruling to pending motions filed by Ezra C. Foster. (Attachments: # 1 
EnveIope)(W,Jo) (Entered: 09/27/2024)

09/30/2024 34 Motion for an order going forward that mail from the U.S. District Court in this case be 
treated as legal mail. Filed by Petitioner Ezra C. Foster. (Attachments: # 1 Envelope) 
(W,Jo) (Entered: 09/30/2024)

01/22/2025 35 Motion for Status Conference filed by Petitioner Ezra C. Foster. (Attachments: # 1 
Envelope)(W,Jo) (Entered: 01/22/2025)

02/24/2025 36 Memorandum Opinion and Order adopting Magistrate Judge Thomas M. Parker's 
Report and Recommendations and denying Petitioner's outstanding motions, re 19,22, 
23,26,27,29,34,35. Judge Jeffrey J. Helmick on 2/24/2025. (M,SM) (Entered: 
02/24/2025)

02/24/2025 37 Judgment Entry: For the reasons stated in the Memorandum Opinion and Order filed 
contemporaneously, I overrule the objections filed by Petitioner Ezra Foster, (Doc. No. 
24), to Magistrate Judge Parker's second Report and Recommendation, (Doc. No. 23 ), 
and adopt the second Report and Recommendation. I conclude Foster's first ground for 
relief is meritless and his second ground for relief is procedurally defaulted. I deny 
Foster's petition as to Ground One and dismiss it as to Ground Two. I also adopt Judge 
Parker's first Report and Recommendation and deny Foster's motion for summary 
judgment. (Doc. No. 22).Further, I deny Foster's motions to conduct discovery, to 
expand the record, for an evidentiary hearing, for a control number, and for a status 
conference. (Doc. Nos. 26,27,29,34, and 35 ). re 36 . Judge Jeffrey J. Helmick on 
2/24/2025. (M,SM) (Entered: 02/24/2025)

02/24/2025 2opy of 36 Memorandum Opinion and Order and 37 Judgment Entry mailed to Ezra C. 
"oster A213-888 at Lake Erie Correctional Institution 501 Thompson Rd PO Box 8000 
Conneaut, OH 44030 on 2/24/2025. Related document(s) 36,37. (M,SM) (Entered: 
02/24/2025)

03/31/2025 38 Motion for extension of time to file notice of appeal and to seek a COA. Filed by 
Petitioner Ezra C. Foster. (Attachments: # 1 Envelope)(W,Jo) (Entered: 03/31/2025)

5 of 6 t) ) f 3 7 4/3/2025,10:58 AM



04/02/2025
3 »

39 NOTICE OF APPEAL to the Sixth Circuit Court of Appeals from the 36 
Memorandum Opinion and Order of 2/24/25, filed by Ezra C. Foster. Filing fee not paid. 
(Attachments: # 1 Memorandum Opinion and Order, # 2 Motion for Certificate of 
Appealability; Returned to Appellant with instructions to file in Circuit Court, # 3 
Envelope) (H,SP) (Entered: 04/03/2025)

04/02/2025 “S 40 Motion to appeal in forma pauperis filed by Petitioner Ezra C. Foster. (Related 
document(s) 39 ). (Attachments: # 1 Cashier's Statement, # 2 Affidavit of Ezra Foster, # 
3 Envelope) (H,SP) (Entered: 04/03/2025)

>of6 4/3/2025, 10:58 AM
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Appellate Court dismissal of petitioner’s filing, and also dismissing his motion for production of 

documents and video/transcripts)

In conclusion Ohio courts become punitive and arbitrary to their dismissal of petitioner’s 

filing and alleviate the Ohio Agency from liability.

RELIEF SOUGHT

APA’s time frame to conduct a hearing was not adhered to and exceeded petitioner’s time 

frame for a hearing to be conducted. Petitioner must be released per O.R.C. 2967.15 

(B) paragraph (3)

“If the authority fails to make a determination of the case of a parolee or releasee alleged 
to be a violator of the terms and conditions of the Parolee’s or Releasee’s conditional parole, 
other release, or post-release control sanctions within reasonable time, the parolee or releasee 
shall be released from custody under the same terms and conditions of the parolee’s or releasee’s 
original conditional pardon, parole, other release, or post-control sanctions.”

APA utilized the “evidence” of the February 2nd, 2021 Violation Hearing Continuance 

form DRC 3311 in an unauthorized manner that is not prescribed by the Dire . . ; '

the use of this form, when it allows the petitioner’s time to start accruing to 1 ' 2'»j.

business days for a hearing to be conducted the date this form was issued and noi me date 

petitioner became available. This form is fraudulent in its dates, usage, and actions and is no 

longer a valid form and must be voided. Without this document there is no March 24th, 2021 

hearing and no subsequent sentence thereof, this is a “Plain Error” that cannot be held 

“Harmless”; the hearing must be voided and the sentence vacated. The writ ought to issue a 

hearing held to confirm the facts, and petitioner should be released.

Lastly pursuant to O.R.C. 5120:1-1-13 “Discharge from Parole” (C)

“No parolee whose minimum sentence is life shall be released from parole earlier than 
five years after parolee has been released from the institution.”
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ummaiy Judgment 10/12/2023 
Respondentfiles oppos,t,on t0 8uramary Judgment 10/26/2023 

Pe“Oner BleS reP'y'° °PPOSi,iOn to S--W Judgment. i/12/2023

USCSFed.RulesApp.ProcR22(b)w&(2)

S "™appred °f ms“ from pro““

“ may a cfr™district jnd^S reenSX^

t0 h,S fi,olg w***1 h,s n°dce of appeal.

PROCEDURAL history

Petitioner filed a Writ nfH^»
Novena District of Ohio ^~o ^USCS 2254 with tbe u, s. D-

Pa*£rClrC<111 D,StriCt Judge Jeffrey J- Helmick assigned alo
3,008 M^a.e Judge Thofflas M

March 20th 2023 M '

dismissed. return the wnt; pursuant to USCS Fed Rule^Sd V° rehef and Order’s
-Kuie 2254 R. 4, petition not

Respondent answers and retains the Writ 05/19/2023

oner files for discoveiy thereafter 05/25/2023

Respondent files opposition to Petitioner’, d'
. nt,oner s discoveiy 06/08/2023

Petitioner files ('Traver^'* 



DtatrtatJudge. ’2023 Mag,strate Judge flles (2) two separate Report Recommendations to the

1. Recommends to dismiss the Summary Judgment.

Pet,t,oner Concurs with the Court in that his Summaty Judgment shouid be dismissed.

Petitioner Objects to the Petition being dismissed for lack of merit 01/12/2024 

Petitioner files a Judicial Notice to the District Court 01/05/2024.

Petitioner files a Motion for Discovery 04/04/2024

Respondent Opposes Motion for Discovery 04/18/2023

Petitioner files a Reply to Respondent’s Opposition for Discovery 05/06/2024

Petitioner files Motion to Expand the Record 04/16/2024

Respondent Opposes Motion to Expand the Record 04/30/2024

Petitioner files a Reply to Respondent’s Opposition to Expand the Record 06/06/2024 

Petitioner files a Motion to Compel for a ruling on his pending Motions.

District Court denies Petition 02/24/2025

NOW comes Petitioner/Applicant, ’’Ezra Foster,’’ seeking a Certificate of Appeaiability 

pursuant to 28 USCS § 2253 Appeal (a)

In a Habeas Corpus proceeding or a proceeding under section 2255 (28 USCS Section 

2255) before a District Judge, the final order shall be subject to review, on appeal, by the Court 

of appeals for the circuit in which the proceedings is held.

And (c)(2)

substantial showing of fte dSofX^Srighe0 0Dly *““aPPliCa”'haS ™de a

Nt



While in fact Petitioner is not entitled to a certificate of appealability as a matter of right 

but must make a substantial showing of the denial of a constitutional right 28 USC sect. 2253 

(c)(2).

In Easley v. Cromartie, 532 U. S. 234 @HN5 “we review the District Court’s findings 

only for “Clear Error.” In applying this standard, we, like any reviewing court, will not reverse a 

lower court’s finding of fact simply because we “would have decided the [****17] case 

differently.” Anderson v. Bessemer City, 470 U S. 564, 573, 84 L. Ed 518, 105 S. Ct. 1504 

(1985). Rather a reviewing court must ask whether “on the entire evidence,” it is “left with the 

definite and firm conviction that a mistake has been committed,” United States v. United States 

Gypsum Co. 333 U. S. 364, 395, 926. Ed. 746, 68 S. Ct. 525 (1948).

“Clear Errors” to the District Court’s findings is that of:

CLEAR ERROR 1

Ell™PRESENT CASE THERE ARE TWO PETITIONS FOR A WRIT OF HARFAS 
FILED IN TWO DIFFERENT OHIO COURTS, BUT IT WOULD BE CT FAR 

™ DISMISS THE PETITION PLACED IN THE OHIO STAT^SU?IS 
FOR THE MANDATORY FILING REQUIEMENT OF OHIO REVISED CODF 

2969.25 (C) BECAUSE IT IS NOT SUBJECT TO THE MANDATORYFHINC REQUIREMENT OF 2969.25 (C) BECAUSE OF OHIO^ED COD™21 (B) (2).

1. In Ohio the Writ of Habeas Corpus may be filed to the various Courts of Ohio pursuant to 

Ohio Revised Code 2725. Each court has its own local rules to the filing of the Writ of 

Habeas Coipus. In the present case there are (2) two petitions for a writ of habeas Coipus 

in two different State Courts:

mTndT A‘ f!led With the Ohio Ninth District Court of Appeals, dismissed for a 
DWo S R 60 nF iTTV0 °RC 296925 (C)’ n° review of the bairns. An 
annealed to ±e Ohi^Ft s ^JudSement/Order f^d and denied. Petition was 
decision a?ag?ro#132 °f* afflmS loWer court



S“C SUprerae Court *» *e mandatory filing 
action nnnnnl « • C2969 25 IC> does not apply, puisuant to ORC 2969.21(B)(2) “Civil 
tot mlnmaile ’ goven”ent en,ity °r employee” does not include any e vil action
========

“^defeul“
Petitioner is not entitled to an appeal to a revocation of his parole. His only remedy is tot 

of a habeas corpus petition to Ohio Courts. Petitioner attempts to exhaust his remedies in State 

Courts and does give the highest court in the State a chance to address his claims, thus the two 

petitions. After the initial review of the petition pursuant to USCS sect. 2254 Cases R. 4 the 

assigned Magistmte Judge could not detennine if petitioner was entitled to relief and does not 

dismiss the petition and order’s respondent to answer and return the writ.

It would be “Clear Error” for the District Court to dismiss Petition B. for the same 

Procedural Default” of Petition A. (id Page#523 - 524)

CLEAR ERROR II

2. The District Court discusses that “AEDPA” does prohibit the issuance of a writ of habeas 

corpus with respect to any claim that was adjudicated on the merits in State court 

proceedings unless the adjudication of the claim:

X™:." «——"«»- w.!.;
The State Court proceedings are silent to the claim of the petition’s “Evidence” to both 

Petition A. and Petition B. Respondent was ordered to address all the claims to the petition, it

/^E^l K fVt
1^



chose to stay silent to the “Evidence” and omitted it from its' records and any related documents 

as well as opposing discovery. Because the State Court Records stay silent to this “Evidence” the 

claim goes un-adjudicated in State Courts and resulted in a decision based on an unreasonable 

determination of facts in light of the “Evidence” presented in the State proceedings.

The Magistrate Judge is the only Court of record that adjudicates’ the claim to the 

“Evidence” through his findings and adopted by the District Court to his review that allows for a 

second “Clear Error.” (id, PageID#405 - 406)

Petitioner’s Objection to the Report Recommendation does dispute the “Evidence” (The 

Document”) utilized in this case that was never properly serviced, certified, or notification 

given as being “invalid.”

It has been the contention of Petitioner throughout all proceedings that the “Document” 

was knowingly utilized by the Adult Parole Authorities in an unauthorized manner and proper 

procedures were not followed in the issuing of this “Document” as dictated by the Policy that 

governors both the “Document” and the “APA’s allowed usage of the Document.”

At the beginning of the parole revocation hearing before any evidence or testimony could 

be had Petitioner exercised that “Preliminary Matters” be reviewed pursuant to the Policy for the 

Violation Hearing Process at which time the Hearing Officer must “3. Ensure all applicable 

timeframes have been adhered to; 4. Ensure the notice and service are in order, the proper forms 

were used, and that proper procedures have been followed, including the Ohio public defender 

referral process.” AZPageID#32 J. 3. & 4.

Petitioner presents the “Document” to the Hearing Officer so that it could be 

acknowledged that he was not given proper service, certification, or notification of this 

Document” as it appears here. The Hearing Officer’s response to the “Document” was, “a
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Hearing Officer may continue, reschedule, or cancel a violation hearing without a request from 

any party,” but fails to site the second sentence to the policy, that states “The hearing officer 

shall provide notice of any change to all parties.” (Id PageID#28 F. 3)

Because the original Hearing date had come and gone the Violation Hearing Continuance 

Form that allows the APA to continue the hearing beyond the allotted original hearing date was 

invalid the Hearing Officer should have released Petitioner back to parole pursuant to ORC 

2967.15 (B) paragraph 3. (id, PageID#18)

Presented with the petition is the “Document” and the “Policy” that sets forth the usage 

of this “Document,” and it is the Policy that renders the “Document” invalid, not Petitioner, (id 

PageID#22-39)

The continuing of the hearing from its original hearing date is part of the Ohio Violation 

Hearing Process. Because the hearing is continued beyond the allotted hearing date; service, 

certification, and notification must be given to a new hearing date, that is done through the 

Violation Hearing Process of a “Continuance.” (id PageID#28 - 29 Sect. F. 1 - 7)

Examination of the “Document” reveals that it calls for service, certification and 

notification. Through the Policy the “Document” must be serviced, certified, and proper 

notification given, (id, PageID#24 - 25 Sect. VI1, 3 b. & c).

It is the Petitioner’s claim that proper procedures were not followed in the servicing, 

certification, and notification of this “Document.” What becomes prevalent and material to this 

Document” is that Petitioner is never serviced, certified nor given notification of this hearing 

date at any time and evident of that would be the original document by which this copy is taken.

While in fact the District Court does not acknowledge that there is a “preliminary 

hearing to a parole revocation hearing, (id, PageID#522) Morrissey v. Brewer, 408 U S. 471 @



HN8 due process would seem to require that some minimal inquiry be conducted at or 

reasonably near the place of the alleged parole violation or arrest and as promptly as convenient 

after arrest while information is fresh and sources are available.” Hyser v. Reed, 115 U S. App. 

D.C. 254, 318 F. 2d 225 (1963) such an inquiry should be seen as in the nature of a “Preliminary 

Hearing to determine there is probable cause or reasonable ground to be that the arrested 

parolee has committed acts that would constitute a violation of parole conditions.

Morrissey @ LEdHN[17] [17] LEdHN[18] [18] with respect to the preliminary hearing before 

this officer, HN11 the parolee should [****31] be given notice that the hearing [489] will take 

place and that its purpose is to determine whether there is probable cause to believe he has 

committed a parole violation.

By whatever name the District Court might acknowledge that of the February 8th, 2021 

proceeding that Petitioner was serviced his notification forms it is his contention that they were 

not this Document” and that he was never serviced, certified, or given notification of a March 

24th, 2021 hearing.

If this “Document” is proven to be invalid then there could be no March 24th, 2021 

hearing and subsequently no sentence thereof. Because the “Document” was issued February 2nd, 

2021 a day after his arrest APA knowingly violated the Violation Hearing Process Policy and the 

proceedings can no longer be held as reliable and are unreasonable

In the present case at bar it is the Magistrate Judge who adjudicates the “Document” and 

finds that the “Document” appears to be valid but further states that he is “Uncertain to the 

origins of this Form.” (id, PageID#405)

While in fact the Respondent and the District Court try to argue that Petitioner’s claim is 

that of a time violation for conducting the hearing, Petitioner agrees with both the respondent and
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the district court that several months beyond the time to conduct a hearing is not unreasonable; in 

fact, there are rulings that hold several years is not unreasonable in certain cases and in the 

present case that does not entitle him to relief. Smith v. United States Parole Comm ’n, 2015 U S. 

Dist. LEXIS 94441 @11 Discussion 3 “Although the Supreme Court has not delineated what 

amount of time is unreasonable, it found that a lapse of two months would not appear to be 

unreasonable. The Smith court further found that delays of 5 months, 4 months, 63 days not 

unreasonable, nor 82 days not unreasonable, unlike in the present case it would stand to reason 

that several days would not be unreasonable.

It is the “Document” Petitioner claims that entitles him to relief because of the absent of 

required proper service and notification. Without this “Document” there could be no March 24th, 

2021 Violation hearing; without a March 24,2021 hearing there could be no sentence thereof.

It is at this point in the proceedings that an adjudicative fact must be noticed to which on 

February 8th, 2024 Petitioner requested the District Court to take notice of a Judicial Notice of 

adjudicative facts pursuant to USCS Federal Rules of Evidence Rule 201 (b) The court may 

judicially notice a fact that is not subject to reasonable dispute because it: can be accurately and 

readily determine from sources whose accuracy cannot reasonably be questioned.

In O’Toole v. Northrop Gruman Corp., 499 F. 3d. 1218 @ HN4 Federal Rule of 

Evidence 201 (b) states, “A judicially noticed fact must be one not subject to reasonable dispute 

in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) 

capable of accurate and ready determination by resort to sources whose accuracy cannot be 

reasonably be questioned.” Mr. O’Toole’s request falls under (b)(2). As he correctly asserts, 

Rule 201 (d) makes the rule mandatory when it applies; a court shall take judicial notice if 

requested by a party and supplied with the necessary information.



Both the Magistrate Judge and Petitioner are “Uncertain to the origins of this

Form/Document” and it can accurately and readily be determined from sources whose accuracy

cannot reasonably be questioned. (See Judicial Notice filed 02/8/2024 to the District Court)

In O’Toole, @ HN5 “We review the district court’s decision not to take judicial notice

for abuse of discretion,” and so I do ask this court to review for abuse of discretion.

CLEAR ERROR III

WHEN THE STATE PRACTICES FALL SHORT OF WHAT IS CONSTITUTIONALLY 
REQUIRED OF THE STATE IN FOLLOWING ITS POLICY THE DISTRICT COURT 
ABUSES ITS DISCRETION WHEN IT FAILS TO VERIFY NOTIFICATION TO THE 
PAROLLEE IN THE PAROLE VIOATION PROCESS.

Morrissey v. Brewer, 408 U S. 471 @ LEdHN[22] [22] LEdHN[23] [23] We cannot 

write a code of procedure; that is the responsibility of each State. Most States have done so by 

legislation, other by judicial decision usually on due process grounds.

The Director of the Ohio Department of Rehabilitation and Corrections is authorized by

O.R.C. 5120.01 as the executive head of the department the total operations and management of 

the department by establishing procedures as set forth in Ohio Policy 105-PBD-09 the “Violation

Hearing Process.”

There is but one claim by which Petitioner is entitled to relief, and that is of the 

“Document” utilized to conduct his March 24th, 2021 Revocation Hearing; without it there could 

be no March 24th, 2021 hearing and subsequently no sentence thereof.

In the present case at bar it is the Magistrate Judge’s findings that the “Document” 

utilized during Petitioner’s Violation Hearing Process appears to be valid and that Petitioner’s 

claim to the “Document” was without merit.

The “Document” is governed by the Policy and not by Petitioner, nor the APA, and not 

by the Magistrate Judge, nor the District Court. The Petitioner has utilized the Policy to make his



claims to the violations of the “Document,” so if Petitioner’s claims to the “Document” are 

without merit then the Policy is without merit.

It is the Magistrate Judge’s findings @ PageID#405 - 406 that adjudicates the 

“Document” appearing to be valid but fails to include any portion of the Policy to bolster his 

findings.

The way the “Document” appears here is the same as it appears at the March 24th, 2021 

hearing; without signatures, or proper notification. It is brought to the attention of the Hearing 

Officer that the “Document” was not given proper notification and that proper procedures were 

not followed. The Hearing Officer’s response to the “Document” was that “A Hearing Officer 

can reschedule, continue, or cancel the hearing at any time during the proceedings.

According to the Policy the Hearing Officer can reschedule, continue, or cancel a hearing 

at any time, but must give notice to all parties. (Id PageID#28 F. 3)

According to the Policy it must be serviced upon the offender no later than the expiration 

of three (3) business days from the date the continuance is issued or by the originally scheduled 

hearing date, whichever occurs first, (id. PageID#29 F. 7.)

The originally scheduled hearing date is that of March 8th, but says March 9th, 2021 on 

the “Document” but for sake of argument will stipulate to March 9th, 2021 hearing date for now 

(because this too is a violation of the Policy by which the originally scheduled hearing date is 

determined) but servicing must take place within the three (3) business days because it occurs 

before the March 8th, or 9th, originally scheduled hearing date.

Depending on original documents utilized at a February 8th, 2021 proceeding depends 

whether the “Document” to be valid. It has been the contention of petitioner throughout that this
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document was not part of the proceedings and was that of another “Document” that bolsters a 

different hearing date.

The Policy makes it clear that at the time of service, an attempt shall be made to 

determine whether the offender is contesting any or all the alleged charges; and APA staff 

serving the forms shall attempt to obtain all the appropriate signatures, initials, and dates on the 

forms at the time of service; and if an offender refuses to sign, initial, or date the forms, then a 

notation shall be made to that effect, such as “Refused to Sign,” and the notation shall be 

initialed by a witness, {id. PageID#25 @ 3. b. & c.)

If an attempt was made to obtain all the appropriate signatures, initials, and dates on this 

form then there should be a notation of a refusal to sign. There should be no reason why 

petitioner should have a copy of this “Document” if it was properly serviced and notification 

given.

If Petitioner was able to present this “Document” to the Hearing Officer March 24th, 2021 

without service or certification as it appears here, then clearly there must been some problem 

with notification there would be no need for two sets of documentation to these proceedings. 

(“Documents” before his Parole Revocation Hearing” id. PageID#160 - 171 / “Documents” after 

his Parole Revocation Hearing” id. PageID#173 - 179)

Petitioner does sign and initial all documents presented to him February 8th, 2021 but 

they were not of a March 24th, 2021 hearing date. Whatever documents were signed at this 

proceeding becomes relevant to whether these documents are valid???

Original documents become relevant to the validity of these documents and what was 

serviced and given notification opposed to what wasn’t. If proven to be invalid the APA would 

have knowingly violated the Violation Hearing Process and knowingly violated due process.
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In Gasca v. Precythe, 83 F. 4th 705 it was noted that the District Court did not abuse its 

discretion when the State practices fall short of what is constitutionally required of the State in 

following its policy @ HN6. Ohio State Policy requires that service of notification to the 

offender must take place within the three (3) business days of when it was issued or by the 

originally scheduled hearing date, whichever occurs first.

In the present case at bar the District Court fails to make findings of what “Document” 

was serviced and given notification at the February 8th, 2021 proceedings but instead the Court 

intellects its own findings based on the appearance of the “Document” and not the Policy of the 

“Document” to determine the constitutional requirement thereof.

Gasca v. Precythe, 83 F. 4th 705 @ D. Revocation Decisions (Remedies 10,11 & 12) 

Gasca continued @ HN6 The state must provide parolees with "a written statement by the 

factfinders as to the evidence relied on and reasons for revoking parole." Morrissey, 408 U. S. at 

489. MDOC's policy is to notify parolees about revocation decisions, but the policy and 

MDOC's [*711] practices fall short [**61 of what is constitutionally required.

First, MDOC's policy is inconsistently implemented. To fix this, the district court ordered 

MDOC to follow its policy, which requires MDOC to deliver a notification to parolees within 10 

days of the date listed on the notice. Given that the district court pulled the 10-day figure from 

MDOC's policy, we see no reason to believe that this timeframe is unduly burdensome.

Second, MDOC has no policy requiring written notice of the evidence relied on and reasons for 

revoking parole. See id. The district court fixed this by requiring MDOC's notices to outline the 

evidence relied on, mitigating circumstances considered, and reasons for revocation. MDOC 

argues that it was an abuse of discretion to require a written statement even when a parolee 

waives a revocation hearing. But because some revocation decisions are appealable even if a
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hearing is waived, it was not an abuse of discretion to require MDOC to provide a written 

statement to create an adequate basis for review.^ At the same time, the district court abused its 

discretion by requiring MDOC to explain the mitigating circumstances considered. An 

explanation of the evidence relied on and reasons for 1**71 revoking parole will capture any 

mitigating circumstances that played a role in MDOC's decision, so requiring additional 

discussion about the mitigating circumstances MDOC considered is unduly

burdensome. Cf. Black v. Romano, 471 U. S. 606, 613, 105 S Ct. 2254, 85 L. Ed. 2d 636 

(1985) (declining to impose a "requirement that the factfinder elaborates upon the reasons for a 

course not taken" because it "would unduly burden the revocation proceeding").

CONCLUSION

There is but one claim that entitles Petitioner to relief, it is the “Document” presented as 

evidence. The claim is simply and does not cause unduly burden to the revocation proceedings in 

adjudicating the fact of whether the “Document” is “valid” or “invalid.”

Both the District Court and Petitioner both agree that they are “Uncertain to the origins of 

this “Form/Document but can accurately and readily be determined from sources whose accuracy 

cannot reasonably be questioned. (See Judicial Notice filed 02/8/2024 to the District Court)

If proven to be an “invalid” “Document” then Petitioner would be entitled to relief or a 

different ruling to his motions that were denied to which further proceedings should be had. The 

Court is not in the habit of letting inmates go but if the constitution requires that the inmate be 

given due process and it is the State’s Policy that requires notification within three business days 

from when it is issued or from the last scheduled hearing date whichever comes first. In the 

present case the District Court and Petitioner were “Uncertain to the origins of this
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“Form/Document.” Its validity is an adjudicative fact that must be resolved to fairly adjudicate 

the claim.

If “valid” then Petitioner’s claim is without merit and petition writ should be dismissed, 

but if proven to be “invalid” then the State Policy would have been violated as well as his right 

to due process and he would be entitled to relief.
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