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{11} This is an appeal from a Meigs County Common Pleas
" Court judgment of conviction and sentence. A jury foﬁhd”Jaquah'"
Hall, defendant below and appellant herein, guilty of the
following offenses: (1) aggravated murder, in violation of R.C.
2903.01(A), with a firearm specification; (2) murder, in

violation of R.C. 2903.02(A), with a firearm specification; (3)

-1 Different counsel represented appellant during the trial
court proceedings.
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complicity to aggravated murder or murder, in violation of R.C.

2923. 03(A)(2), and (4) consplracy, in violation of R.C;-

2923. 01(A)(2) The trial court merged the offenses and

sentenced appe;lant to a mandatofy three—year ppison term for
the firearm specification and to life without paféle for the
aggravaééd4mﬁrdéi offensé.

{12} Appéllant assigns the following efrors for reviéw:

FIRST ASSIGNMENT OF ERROR:

“PHE TRIAL COURT ERRED IN REFUSING TO CHANGE
VENUE. SAID ERROR DEPRIVED APPELLANT OF HIS
STATE AND FEDERAL CONSTITUTIONAL RIGHTS TO A
FAIR AND IMPARTIAL JURY AND DUE PROCESS OF
LAW.”

SECOND ASSIGNMENT OF ERROR:

“APPELLANT WAS DEPRIVED OF HIS STATE AND
FEDERAL CONSTITUTIONAL RIGHTS TO A FAIR AND
IMPARTIAL JURY UNDER THE SIXTH AND

" FOURTEENTH AMENDMENTS WHEN THE ONLY AFRICAN-
AMERICAN JUROR WILLING TO SIT WAS IMPROPERLY

" REMOVED FOR 'CAUSE.# e

THIRD ASSIGNMENT OF ERROR:

“THE TRIAL COURT DEPRIVED APPELLANT OF HIS
RIGHT TO DUE PROCESS AND A FAIR TRIAL UNDER
THE OHIO AND UNITED STATES CONSTITUTIONS
WHEN THE COURT ALLOWED THE MOTHER OF THE
VICTIM TO WEAR A ‘JUSTICE FOR [K.R.]’ T~
SHIRT DURING INDIVIDUAL VOIR DIRE IN
CHAMBERS. ”
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FOURTH ASSIGNMENT OF ERROR:

“APPELLANT’S RIGHTS GUARANTEED BY THE FIFTH -
AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND MIRANDA V. ARIZONA,
384 U.S. 436 (1966) WERE VIOLATED WHEN
EVIDENCE OF APPELLANT’S POST-MIRANDA SILENCE
WAS ADMITTED INTO EVIDENCE BY THE STATE.”

FIFTH ASSIGNMENT OF ERROR:

“PHE PROSECUTION PRESENTED IMPROPER VICTIM-
IMPACT EVIDENCE THAT INFLAMED THE JURY AND
AFFECTED THE OUTCOME OF APPELLANT’S TRIAL
CONTRARY TO APPELLANT’S STATE AND FEDERAL
CONSTITUTIONAL RIGHTS TO DUE PROCESS AND A
FAIR TRIAL.” ' '

SIXTH ASSIGNMENT OF ERROR:

“THE TRIAL COURT VIOLATED APPELLANT’S RIGHTS
TO DUE PROCESS AND A FAIR TRIAL WHEN IT
ENTERED A JUDGMENT OF CONVICTION BASED ON
INSUFFICIENT EVIDENCE AND AGAINST THE .
MANIFEST WEIGHT OF THE EVIDENCE IN VIOLATION
OF APPELLANT’S RIGHTS UNDER THE UNITED
STATES AND OHIO CONSTITUTIONS.”

SEVENTH ASSIGNMENT OF‘ERROR:

“APPELLANT WAS DEPRIVED OF THE EFFECTIVE

- ASSISTANCE OF TRIAL COUNSEL IN VIOLATION OF
APPELLANT’S RIGHTS UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND SECTION 10 AND 16, ARTICLE
I OF THE OHIO CONSTITUTION.”

EIGHTH ASSIGNMENT OF ERROR:

“PROSECUTORIAL MISCONDUCT DEPRIVED APPELLANT
OF HIS RIGHTS TO DUE PROCESS AND TO TRIAL BY
AN IMPARTIAL JURY CONTRARY TO THE FIFTH,
SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND CORRESPONDING
PROVISIONS OF THE OHIO CONSTITUTION.”
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{3} Appellant also raises the following supplemental

assignment of error:

“APPELLANT’S CONVICTION FOR CONéPIRACY MUST

BE REVERSED FOR FAILING TO ALLEGE AN OVERT.

ACT IN LIGHT OF THIS COURT’S HOLDING IN

STATE V NELSON.

| BACKGROUND
{14} On April 4, 2021,4eround.4:45 a.m., Dave Berry awoke

to the sounds of shouting end‘fwo ehetgun blasts. He
immediately called 9-1-1 to report thershotgun blasts aﬁd to
request law enforcement officers to respond to investigate.
Berry then went outside and heard his nelghbor, K.R., state that
he needed to go to the hospital. ‘Berry found K.R. lying in a
fetal position on the ground outside of_Berry's house, and K.R.
Was saturated with blood. Berry observed that K.R. had two
shotgun blasts ﬁo the Baek of his_shouiders. Berry returned
© 1nside €6 call 9-1-1 and aftér the 9-i-1 dispatcher assured
Berry that help was oe the way, Berry returned to K.R. to find
out what had happened. When Berry asked K.R. who had shot him,
" K.R. responded he did not know him, but identified thé person as
“some black guy.” Berry remained with K.R. until emergency
responders arrived.

{15} When the emergencybresponders arrived, medic Steven

Vincent noticed two fist-sized holes across K.R.'s back. The
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medics placed K.R. in the ambulance and attempted life-saving
measures. At the same time, law enforcement officers began to
search the scene for clues to identify the person or persons
responsible for K.R.’s death.

- {96} Before the emergericy squad had departed, Meigs County
Sheriff’s Sergeant Donald Mohler spotted in thé roadway two
shotgun shells and a pair of black shorts. To prevent these
items-from being damaged from the emergenc& sqﬁad’s vehicle,
Sergeant Mohler removed these items -from the toadway aﬂd marked
the location of each item with a pen. .After the emergency squad
left, he returned each item to its origipal location for

_ photographing.

{17} Tragically, en route to the hospital K.R. started to

succumb to the mortal wounds that had been inflicted, and
medical personnel were unable to save K.R.’s life. An autopsy
later revealed that K.R. had sustained a shotgun wound to the ”‘
back of his head, two shotgun wounds to his upper back, a
gunshot wound to his lower béck, a gunshdt wound to his left
pbuttock, and two gunshot wounds to his right thigh.

{118} .As officers continued to search the sceﬁe, Meigs
County Sheriff’s Deputy Scott Spiker noticed a Crown Royal bag |

sitting on his cruiser’s hood. The bag contained an empty box
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of 12—gauge Shbtgun shells. Neither Deputy Spiker nor'any of
the othef officers knew how_thexbag ended up on the cruiéer.

{ﬂQi The inﬁeétigation conﬁinued, and on June 17, 2021, a
- Meigs County Grand Jury returned an indictment that charged
appellént with (1) aggravated murder, in violation of R.C.
2903.01(A); (2) murder, in violation of R.C. 2903.02(A); (3)
complicity to aggravated murder of murder, invviolation of R.C.
2923.03(A) (2); and (4) conspiracy, in violation of R.C.
\2923.01(A)(2); fhe indicﬁment also included fireafﬁ
specificationé fof the aggravated—murder and murder offenses.
Appellant entered a not‘guilty plea to each count.

{ﬂ10} Officers later identified two other individuals
involved in K.R.'s-death; “Keontae Nelsoﬁ'énd Richard Walker.

Both were indicted. Walker eventually agreed ﬁo plead guilty in

exchange for testifying truthfully at Nelson’s and appellant’s

Ctrials.
Jﬁry Seiecﬁion
{111} .On September 19, 2022, the jury-selection process
began. On the fifst day of individual voir dire, after the
parties had questioned the thira prospective jurof, appellantfs
counsel 6bserved that the victim’é pareﬁts héd been presént .
during individual voir dire and noticed that the victim’s

mother’s “Justice for [K.R.]” shirt. He stated that the shirt
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_was inappropriate and prospective jurors should not be permitted

to see the mother;s'shirt. The pquecutor, however, did not
believe the shirt inapﬁropriate. The trial court agreed.
However, the court later reconside;ed and instructed the parents
not to wear the shirts inside the courtroom.

{12} During voir dire, many of the questions concerned
prospective jurors’ exposure to pretrial publicity. Most
prospective jurors had heard about K.R.’s death. A few,
however, héd not heard anything at all aboﬁt K.R. or his death,
until they entered the courtroom to report for jury duty. For
example, one prquective jurér stated that she did not “know
anything about any of it” and did not know that a homicide had
happened until the day that she reported for jury duty. Another
prospective juror likewise stated that she did not know anything
about the case. The trial court excused any prospective juror
~-who indicated that pretrial.publicity would influence the

juror’s ability to be fair and impartial.

{13} Additional questions involved prospective jurors’

knowledge of community sentiment as a result of'exposu;e to
signs, bumper stickers, and shirts that stated, “Justice for
[K.R.].” Many prospective jurors had seen the signs placed
throughout the community.‘ Some reactions to the signs included

uncertainty as to the meaning of the signs. Other prospective
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jurors thought that the signs displayed disdain for law
enforceﬁent offiéers allegedly dragging their'feet, while others
thought that the signs.intended to show support for the victim’s
family. .In any event, the‘court excused any prospective juroﬁ
who indicated that the sigﬁs or cbmmunity sentiment‘woﬁld
influence the juror's abiiity to be fair and impartial}

{14} Some racé-based queétions:also érdse:"Appellani’s
counsel noted that appellant, whovis black, likely would-be
ljudged before an all—wﬁite jury.r One prospedtive juror
questioned whether appellant.could'receive a fair tfial in Meigs
.County. Thié prospective juror further stated, however, that he
is not racist and that appellént;could receive a fair trial if

all 12 jurors were “just like [him].” After the parties

finished queétioning this'prospective jﬁror, appellant asked the.

court to change the.venue for the trial. The trial court denied

" the motion as premature. Tt
{115} Appellant.later again asked the court to change the
venue because none of the prospective jurors questioned up to
that point had beén a “person»of color.” He expressed concerns
regarding the lack of any African Americans'who had been-
summoned and the familiarity amoﬁg jurors, the proseéution, and

- court staff. He asked the court to move the case “to another

county where there would be more diversity, where there would be
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a large population, where people wouldn’t know one another.” He

also stated that the victim had a reputation in the community as
a “local football hero” and his family was well-known.

Appellant additionally asserted that the “Justice for [K.R.]”
signs placed throughout the community weie designed to influence
the jury pool and to ensure a conviction. He stated that, given
these circumstances, the court would not be able to provide
appellant with a f#ir trial. |

{q16} The trial court denied appellant’”s motion to change
venue. The court stated that, in small counties, familiarity
among community members is common and does not necessitate
changing venue. The court thus continued the voir dire procéss
to attempt to seat a fair and impartial jury.'

{17} One prospective juror, L.G.,? is an African American
whose son had been friends with the victim. L.G. indicated that
the victim had been to her home “quite a bit.” She explained,
however, that she freguently worked and never had been home when

the victim was there.

2 e note that the trial court had informed the prospective
jurors that answers provided during individual voir dire would
be kept private. Thus, although appellant’s brief freely uses
jurors’ actual names, this opinion uses initials or abbreviated
last names when the first initial is unknown (the trial court
record does not contain a list that refers to prospective jurors
by numbers).
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{118} 1.G. also stated that she had seen appellant in the
past. Sherq}o not reogll when she sawbhim, but she had been
with some friehas when they stopped to talk to énother-group of
people Appellant was among this group of people

{ﬂ19} The prosecutor asked the court to excuse L.G. based
upon her connection to the victim. Appellaqt’s counsel objected
and noted that L;G. had been “the only Africén Amerioén juror”'
who has been through voir dire. Appellant’s counsel pointed out
that, even though the victim had been in L.G.’s home, she had
never met him. Counsel further observed that L.G. indicated
that she could be fair and impartial. |

{ﬂ26} .The proseoutor countered that the court had dismissed

prospective jurors who had less of a connection to the victim or

his family.

{ﬂ21} The court decided to excuse L.G. and explalned its

ratlonale as follows

And I'm as concerned as anything about her
brother, who, you know, if her brother is. . .she
probably has very strong feelings about the judicial
system because of her brother. Uh, as well as her
obvious connection with people that, um, have
relationships . . . that had relationships with {the-
victim] and/or with Mr. Hall, uh, prior to [the
victim]’s death and that’s as close as we’ve ever had
with, uh, most of - these people have just been
connected to, .uh, work with either, uh, the victim’s
mother or that work with the victim’s father and we
have dismissed all of those people for cause. So, 1'd
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like to keep her, but I think she’s just too close to
-too many situations.

{Y22} After questioning all of the remainingvprospective
jurors, the State exercised one of its peremptory challenges,'
and appellant exercised three of his four peremptofy challenges.
The pérties then had selected a panel of 12 jufors.

{123} The parties next questioned the first four alternates.
Appellant exercised a peremptory challenge to excuse one of the
four alternates. The court called the next alternate juror, and
both parties waived any challenges. Having selected 12 jufors-
and 4 alternate jurors, the parties proceeded to give opening
statements. |

Thé Prosecution’s Opening Statement

{124} The prosecutor informed the jury that the State
expected the evidence‘would show that eariy in the
investigation, officers decided to contact area hospitals to ask
Qﬁéﬁhéf) oﬁ'ﬁhe daie of ﬁhei§i¢£im;é deafh,.anyoné héd preéenﬁed
with a gunshot wound.‘ Officers eventually discovered that a few

hours after the victim had been shot, a person had presented to

a Charleston, West Virginia hospital with a gunshbt wound to the

upper arm. The injufed person checked in to the hospital using

the name Johnson Ball and indicated that he was from New York.
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This 1nd1v1dua1 reported that he had been shot whlle attending a
party somewhere in Charleston'

{f25} Hospital staff contacted the Charleeton_PQlice
Department pursuant to standard operaﬁing procedures when,a
person presents with a gunshot wound. At the‘time,_Charleston
pollce were unaware that a murder had occurred 1n Meigs County
When officers arrived to speak with the 1njured person, they
attempted to verify his identity but were unable to Yerlfy
Johnson Ball’s name and date of birth. ?he officers advisedlﬁhe
injured person that they ceqld not verify his identity, and this
'personveventually admittedvthat his name was Jaquan Hall.
Appellant informed officers that he did not wish to share any>
additional information about the ehooting and did not want to
cooperate with them. Appellant advised officers that he was a
victim.
T “Motion for Mistrial < T’

{126} After the State finished its opening statement,
appellant asked the court to declare a mistrial. Appellant
asserted that during the State’s opening etatement, the |

prosecutor “told the jury that [appellant] exercised his right

to remain silent and to not cooperate with the police while he

was at the hospital in Charleston, West Virginia.” Appellant

argued that the State may not comment on a defendant’s decision
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to exercise the right to remain silent or a defendant’s choiée
not to speak to police. He claimed that the prosecutor’s
statement was an improper comment on his right to remain silent.
Appellant contended that the prosecufor’s.comments were SO
prejudicial that the court should declare a mistrial.

{127} The prosecutor, however, denied that‘he had improperly
commented on appellant’s right to remain silent. The prosecutor
asserted that, when appellant was in the Charleston hospital,
the officers had not been questioning him in connection with any
homicide, but attempted to investigate appellant’s statement
that he had been shot. The prosecutor thus stated that the
officers were not guestioning appellant as a suspect, but as an
alleged victim of a shooting. The prosebutor claimed that
nothing prohibited “the State from indicating that [appellant]
failed to cooperate or refused to cooperateiwith a case in which
he was the alleged victim.” The prosecutor argued that an.
alleged victim’s refusal to speak with officers is not an
improper comment on an accused’s right to remain silent.

{28} Appellant did not agree that the statement related

only to the officers’ investigation into whether appellant had

been a victim. He stated that the prosecutor presented the

evidence in relation to the investigation into the victim’s

murder. He further stated that if the prosecutor did not intend
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for the jury to consider appellant’s refusal to cooperate as
evidence of his guilt, then the prosecutor would have not had a-
reason to mention itl Appellant's counsel argued that the State
could not reference anyvunwillingness to cooperate that
appellant may have displayed te law enforcement, even if it was
as a victim.

{ﬂéé} Tne'trial eourt oveituled appellant'simetion for a
mlstrlal and p01nted out that it 1nstructed the jury that
opening statements are not ev1dence, and further noted that, at
the time appellant adv1sed Charleston police that he did not
wish to eooperate, the officers did not know about the victim’s
murder.and had talked to appellant te investigate tne gunshot'
wound. The court.indicated that, after appellant finished his
opening statement, it would instruct the jury‘that the State

could not use appellant’s 31lence as ev1dence of guilt. The

R S ok e i ey S e e Fe

court also cautloned the State to refraln from-mentlonlng T
appellant’s lack of cooperation with law enforcement officers.
The eourt concluded that tnese aolutions remedied'appellant‘s
concern.

Appellant's Opening Statement

{30} Appellant’s counsel asserted that appellant did not

murder the victim. He stated that appellant and the victim knew

each other and suggested that if appellant had shot the victim,
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the victim would have identified appellant as the person who
shot him, rather than stating that “some black guy” shot him.
Appellant’s counsel indicated that if appellant had been present
at the crime scene, then the victim would have identified
appellant when the neighbor asked the victim who shot him.

{1131} Appellant’s counsel addltlonally asked the jury to
question the testimony that they would hear from one of
appellant’s alleged accomplices, Rlchard Walker.

{32} Defense counsel further asserted that the State lacked
sufficient physical evidence to prove that appellant shot the
victim. He agreed that although the State possessed DNA
evidence that placed appellant at the scene, the State did not
have any DNA or fingerprint evidence that would show that
appellant used a weapon to shoot the victim. Defense counsel
arqued that appellant’s mere presence was not sufficient
evidence to convict him.

Trial

{§33} At trial, the State presented evidence that appellant,

Nelson, and Walker drove to the victim’s house with the intent
to murder him. Appellant reportedly was upset with the victim
for telling law enforcement officers that appellant was selling

marijuana.
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{34} To support its case, the State introduced, inter alia,
the following‘testimony andcevidence. 'Officers discovered a
pair of shorts at the murder scene, and DNA collected from this
pair of shorts matched appellant's DNA. Additionally, on the
hood of a patrol cruiser that had been parked at the scene,
officers found a Crown Royal bag that contained shotgun shells.
The bag on the-outside.had appellant’s and Nelson’s bNA.

{y35} Officers later learned'that on April 4) 2021,
appellant had appeared at a West Virginia hospital with a
gunshot wound. Appellant did not want to cooperate With
officers who inquired about the source'of.his gunshot wound, but
did tell them that he had been shot while at a party in
Charleston, West Virginia. ‘Officers could not corroborate
appellant’s statement. |

{ﬁ36} In August 2021, a bullet that had lodged in

SR A R~ e S

appellant’s arm began to protrude and required appellant to
obtain medical treatment to remove the bullet. Subsequent

testing indicated that the.bullet removed from appellant’s arm

was fired from the same weapon as the one used to shoot the

victim.
€ﬂ37} Other evidence included copies of a letter that
appellant purportedly had: written while he was in jail awaiting

trial. 1In the letter, appellant urged the recipient to tell a
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story abqut the murder that would save appellant from receiving
a life sentence. The letter instructed the recipient to talk to
appellant’s lawyer and tell the léwyer that appellant did not
shoot the victim. One page of the letter also contaihed a
written phrase that stated, in all capital letters, “burn
notice.”

{38} The State additionaily presented testimony-from
Danielle Runyon, appellant’s ex-girlfriend. Runyon also had an
on-and-off relationship with the victiﬁ. After she heard about
the victim’s murder, she called appellant. Runyon was unable to
reach appellant and began to “suspect that he was involved.ﬁ
Around 3 p.m. that same day, she finally connected with
appellant, and he acted “like nothing was going on.” Runyon
told appeilant about the victim’s murder, and “he had nothing to

say about it.” Runyon thus thought that appellant might have

been involved in the wvictim’/s murder. She stated that appellant . _

“would’ve been the first person” that she thought would be
responsible for the murder. Runyon explained that gppellant was
aware fhat she had been “messing around with [the victim].”
{1139} Richard Walker testified that about a week before the
victim’s déath, appellant had been talking about killing the
victim. Appellant believed that the victim had been “telling

on” appellant for selling marijuana.




MEIGS, 22CAl2

{ﬂ40} Walker testified that around mldnlght on April 4,
2021, the night of the murder, he and Nelson rode with appellant
to the victim’s house. Once‘they arrived at the victim’s house,
appellant parked the car in an empty parking lot across the
street and they retrieved.weapons from the trunk; Appellanti
carried a 12-gauge shotgun, Nelson carrled a .45-caliber Hi-
Point gun, and Walker carrled an inoperable pink and black gun
Armed with these weapons, they walked across the street to the
victim’s house

{141} When the trio reached the victim’s house, Nelson
knocked on the door, while appellant and Walker stood to the
right side. The victim opened the door, and Nelson asked if he
could use the victim’s phone The v1ct1m stated, “yes, I guess
so.” Appellant then hit the victim “with the butt edge of the

shotgun ‘ Walker d1d not recall where appellant hit the victim,

but the hit caused the v1ct1m to stumble back - Appellant,

Nelson, and Walker then entered the house.

{42} walker held the victim at gunpoint, and appellant and

Nelson searched the house for marijuana, drugs, and money. The
victim told the group that he did not have “anything.” Still,
appellant and Nelson found the victim'’s wallet and took the
money that it contained. They also took the victim’s cell

phone. After they were done, appellant told Nelson, “you know




MEIGS, 22CAl2 ' 19

what to do.” Nelson then shot the victim three to four times.
Nelson also accidentally shot appellant in the afm.

{143} After he was shot, the victim fell down the stairs.
Walker and Nelson ran to the car. Walker then heard two loud
gunshots. Appellant returned to the car and “said let’s go[;] I
got shot.” Walkér drove the car back to Charleston. Along. the
way, Nelson discarded the victim’s phone and wallet. When they
returned to Charleston, they went to appellant’s uncle’s house
ﬁo inform appellant’s uncle that'éppellant had been shot.

{144} After Walker’s testimony, the State rested. Appellant
did not present any evidence in his defense. |

{145} subsequently, the jury found appellant guilty of all
offenses as charged in the indictment. The parties agreed that
the offenses merged for sentencing purposes, and the court

sentenced appellant to a mandatory three-year prison term for

‘the firearm specification and to life without parole for the -

aggravated murder offense. This appeal followed.
I
Fair Trial Issues
{146} In his first three assignments of error, appellant
assigns various errors that allegedly deprived him of a fair
trial. 1In his first and second assignments of error, appellant

charges that the trial court deprived him of due'process and his
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right to a fair and impartial jury by (1) failing to transfer
the venue of the’trialland.(z) dismissiﬁg for cause the only
African American préspective juror. In his third assignment of
error, appellant contends that the trial court deprived him of
due process and a fair trial by allowing the victim’s mother to
wear a “Jusfice for [K;R.]” shirt during the first day.of

individual voir dire. The same constitutional principles guide

our review of these threé assighments of error. TWe thus first-

set forth those principles.
A
Constitutidnal Principles
{47} The Fifth Amendment to the United Stétes'Constitution
provides that no persbn shall “be deprived of life, liberty, or
property, without dué process of law.” U.é. Const., amend. V.

“wip fair trial in a fair tribﬁnal is a basic requirement of due

process,’” IrvihA;:ibowa;L36%mﬁt§iuﬁiﬁ;%3§§47196137’ﬁﬁating"ﬁﬁ”‘"'“' e

re Murchison, 349 U.S. 133, 136 (1955}, as well as “a
fundamental liberty secured by the Fourteenth Amendment,”?
gstelle v. Williams, 425 U.S. 501, 503 (1976). “Fairness .
requires an absence of actual bias in the trial of cases.”

re Murchison, 349 U.S. 133, 136 (1955).
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{148} Additionally, the Sixth Amendment to the United States
Constitution guarantees criminal defendants the right to a trial
“by an impartial jury of the State and_district wherein the
crime shall have been committed.”? h.s. Const., amend. VI;
accord.Nebraska Press Assn. V. Stuart, 427 U.S. 539, 551 (1976).
At its core, the right to a trial by an impartial jury
“gua;antees to the criminally accused a faii trial by a panel of
impartial, ‘indifferent’ jurors.” Irvin, 366 U.S. at 722,
citing In re oOliver, 333 U.S. 257 (1948), and Tumey v. Ohio, 273
U.s. 510 (1927). | |

{49} with these principles in mind, we consider appellant’s
first three assignments'of error.

B
First Assignment of Error

{50} In his first assignment of error, appellant asserts
that the trial court erred by overruling his motion to change
the venue of the trial. He contends that peivasive, adverse
pretrial publicity created a presumption that. the jury was

prejudiced against him. Appellant claims that “the entire

3 The Fourteenth Amendment provides that a state may not
“deprive any person of life, liberty, or property, without due
process of law.” U.S. Const., amend. XIV.

4 The Sixth Amendment applies to the states via the
Fourteenth Amendment. See, e.9g-., Ramos v. Louisiana, 590 U.S.
83, 93 (2020).
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county was inundated with news of the most infamous crime in
_recent Meigs County history on the television,‘in the
newspapers, on social media, and in front yards” and that a
“battery of adverse publicity . . . besieged Meigs County for an’
entire year before [appellant]’s trial.” Appellant further
asserts that the trial court should not have believed any of the
jurors’ attestations that, desplte the pretrlal publlc1ty, they'
could be fair and 1mpart1al

{51} Appellant aaditionally contends that he, as a black
man facing trial for the death of a white man, could not receive
a fair trial in Meigs County, a predominantly white county. He
observes that a few prospective jurore made comments regardingv
appellant’s race, with more than one asking whether appellant
could receive a fair trial iniMelgs County.

{1152} The State argues that the trial court did not abuse’
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‘its discretion by overrullng appellant’s motion for a change of

venue. The State asserts that appellant has not shown that “the
pretrial publicity in this case was so pervasive” as to warrant
a prejgdice presumption.

{153} The State futther argues that appellant has not shown

that any juror actually was biased against him. The State

contends that “[h]undreds of jurors sat through individual voit

dire over the course of multiple days to ensure a fair jury was
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selected, and a fair jury was in fact Selected.” The State
notes that the trial court routineiy excused jurors who knew
“too much about the case or who were too close to anyone
involved in the case or too close to theifbfamily members”vénd
kept as prospective jurors the individuals who had “no or
limited knowledge of the case.” The State fu:ther_contends that
each juror who was “seated in this case affirmed that he or she
would be fair'and impartial despite what they may have already
heard or saw regarding the case.” |

{154} The State also observes that appellant did not renew
his request for a change of venue after the jury had been
selected and that he did not exercise all of his peremptory
challenges. The State conténds that, by failing to do so,
appellant indicated that he was satisfied that the empaneled
jurors would be fair and impartial and cannot assert error on
appeal. | T

1

Standard of Review

{1155} Appellate courts ordinarily will not disturb a trial

court’s ruling concerning a motion for change of venue absent an
abuse of discretion. State v. Clinton, 2017-0Ohio-9423, 1 60;
State v. Roberts, 2006-Ohio-3665, 1 116. An abuse of discretion

implies that a court’s attitude was unreasonable, arbitrary or
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unconscionable. State v. Beasley, 2018-Ohio-16, 9 12, citing
Blakemore v. Blakemore, 5 Ohio St.3d 217, 219 (1983). A
decision is uhreasohéblé if there is no séund reasoningvprocess
that would,éupport that decision.” State v. Ford, 2019-Ohio-
4539, 9 106, quoting AAAA.Ents., Iﬁc. v. River Place Community
Urban Redevelqpﬁent éo:p.,’SOVOhio St.3d 157, 161 (1990). “[Aln
‘arbitrafy’.decision is one made ‘without coﬁéideration of or
regard fér.facts (or] circumStancés.'? Stéte v. Beasley, 2018-
Ohio-16, 1 12, quoting Black’s Law Dictionary (iOth Ed.2014),
and citing Dayton ex rel. Scandrick v; McGee, 67 Ohio St.2d 356,
359. (1981), quoting Black’s (5th_§d.1?7?) (“arbitrary"vmeans
“‘without adequate determining principle; . . . not'goferned by
any fixed rules or staﬁdaid'”). An unconscionable decision is‘
one “showingaho regard for consciencé” or “affrontingithe sense
of juStice, decency, or reasonabléness.” Bléck’s (11th ed.
261972"'Aﬁ"ﬁﬁééﬁééiéﬁaﬁle"dééiélaﬁ*alga“méy‘bé“éhafaatériZéa*éi’***
“[slhockingly unjust or unfair.” Id. Moreover, wheh reviewing
for:an abuse of discretion, apbellate éourts must not substitute
their judgment for that of the trial court. E.g., State v.
Grate, 2020-Ohio—5584, q 187; in re Jane Doe 1, 57 Ohio St.3d
135, 137-138 (1991).

{156} The abuse-of-discretion standard of review does not

apply, however, if a defendant fails to object to the jury pool
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at trial. See State v. Gordon, 2018-Ohio-259, 9 22 (plain-
error, not abuse-of-discretion, standard of review applied when

defendant failed to seek severance under Crim.R. 14 or to object

to joint trials). Instead, failing to object to the jury pool

at trial means that the defendant forfeits “all but plain error”
on appeal. State v. Graham, 2020-Ohio-6700, 1 31 (“defense
counsel failéd to object to the jury pool at trial and thus
forfeited all but plain error”).

{157} Likewise, a defendant wﬁo failed to exhaust the
‘allotted peremptory challenges forfeits all but plain error.
State v. Trimble, 2009-Ohio-2961, T 61 (defendant-forfeited
argument that trial court erred by overruling motion to change
venue due to “his failure to exhaust his péremptory
challenges”); State v. Hale, 2008-0Ohio-3426, 9 89, quoting State
V. Carter, 21 Ohio.St.Zd 212, 214 (1970) (because defendant
“vdid not exhaust his peremptories;””-he ™‘acquiesced-in-the
jury that was finally selected’ ”); State v. Lynch, 2003~-0Ohio-
2284, 9§ 37 (“The absence of defense challenges for pretrial
publicity and the failure to exhaust defense peremptory
challenges indicate that the defense was not particularly
troubled by the jury’s exposure to pretrial publicity once voir

dire was completed.”).
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{158} In the case at bar, after the parties completed voir
dire, they had selected 12 petlt jurors and 4 alternate jurors.
After the jury was seated, appellant did not raise any further
concerns_that he would belunable to receive a fair trial in
Meigs County. Moreover, he did not exhaust all of his allotted
peremptory challenges. Additionally, toward the end of voir
dire, appellant’s.counsel agreed that the court should attempt
to seat a jury using the prospective jurors who remained. Under
these circumstances,:wevbelieve that appellant failed to
preserve his argument that the trial court abused its discretion
by falllng to change the venue of the tr1al We therefore will
review this assignment of error using the plain-error standard

of review.

A{ﬂ59} Appellate courts have discretion to consider “{p]lain

errors or defects affectlng substantlal rlghts. Crim.R. 52(B);

- e T e T e e e o P

e.g., State v; Jones, 2020 Ohlo 3051, € 17, quotlng ‘State v.
Rogers, 2015-0hio-2459, 9 23 (“An appellate court has discretion
to notice plaln error and therefore ‘is not'required to correct
~it.’”). A party assertlng plain error must demonstrate the
following: v(l) an error occurred; (2) the error was obvious;
and (3) a reasonable probability that the error‘affected the
outcome of the proceeding. State v. Echols, 2024-Ohio-5088, 1

50. However, even when a defendant demonstrates that a plain
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error or defect affected the defendant’s substantial rights, the
Ohio Supreme Court repeatedly has emphasized that courts should
“notice plain error ‘with the utmost cauiion, under exceptional
circumstances and only to prevent a manifestimiscarriage of
justice.’” State v. Barnes, 94 Ohio St.3d 21, 27 (2002),
quoting State v. Long, 53 Ohio St.2d 91 (1978), paragraph three
of the syllabus; e.g., State v. Bailey, 2022-0Ohio-4407, 9 14
(“the plain-error doctrine is warranted only under exceptional
circﬁmstances to prevent injustice»).

{760} As we explain below, we do not believe that the record’
establishes that the trial court plainly erred by maintaining
the venue of the trial in Meigs County.

2
Pretrial Publicity

{161} A panel of impartial, indifferent jurors is a
necessary predicate"to'a*féir triait*"See”Irvinr 366 U.S. at
722. Thus, “when it appears that a fair and impartial tri;l
cannot be held in the court in which the actién is pending,” a

criminal defendant may request the trial court to transfer the

action to an appropriate tribunal. See Crim.R. 18(B); accord

R.C. 2901.12(K); State v. Mammone, 2014-Ohio-1942, T 53.
{162} Pretrial publicity may impair a jury’s ability to be

fair and impartial. Mammone at 9 53. Trial courts thus have “a
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‘duty to protect’ Criminal defendants from ‘inherently

prejudicial publicity’ that renders a jury’s deliberatione

unfair.” Id. at 9 54, quoting Sheppard v. Maxweil, 384 U.sS.

333, 363 (1966).

{763} Pretrlal publlc1ty does not, however, automatically
establish that a falr and impartial trial cannot be held 1n the
court in whlch the actlon is pendlng. State v. Fra21er, 2007—
Ohio-5048, q 235; accord Skilling v. United States, 561 U.S.
358, 380 (2010), quoting Murphy v. Florida, 421 U.S.v794, 798~
7997(1975) (“our decisions, however; ‘cannot be made to stand
for the proposition that juror exposute\to . « . news aceounts
of the crime . . . alone presuﬁptively deﬁrives the defendant of
due process’”). . “Prominence does not necessarily produce

prejudice, and juror impartiality . . . does not require

1gnorance. (Emphasms in orlglnal ) Skllllng, 561 U.S. at 381;
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see Irv1n, 366 U.S. at 722 (jurors need not be “totally 1gnorant;?
of the facts and issues involved”); Reynolds v. United States,
98 U.S. 145, 155-156 (1898) (“[E]very case of public interest is
almost, as a matter of necessity, brought to the attention of
all the intelligent people in the vicinity, and scarcely any one
can be found among those best fitted for jurors who hasinot read
or heard of it, and who has not some impression or some opinien

in respect to its merits.”). Accordingly, “even pervasive[
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adverse [pretrial] publicity does not inevitably lead to an

unfair trial.” Nebraska Press Assn., 427 U.S. at 554.

{64} “‘[Tlhe best test of whether prejudicial pretrial
publicity has prevented obtaining a fair and impartial jury from
the locality’ is ‘a careful andvsearching voir dire.’” Mammone,
2014-Ohio-1942, at 9 55, quoting State v. Bayless,. 48 ohio St.2d
73, 98 (1976). Thus, a trial court ordinarily should make ™‘a
good faith effort . . . to impanel a jury before .
grant[ing] a motion for change of venue.’'” State v. Warner, 55
Ohio St.3d 31, 46 (1990), quoting Staté v. Herring, 21 Ohio
App.3d 18 (Sth Dist.1984), syllabus.,

{165} In rare cases, however, courts should presume that
pretrial publicity prejudiced the jury againét the.defendant.
See Roberts, 2006-Ohio-3665, at 1 117, citing State v. Treesh,
90 Ohio St.3d 460, 464 (2001), To brevail on a claim of
presumed préjudice;'a'defendant must make ?‘a‘clear and manifest -
showing . . . that pretrial publicity was so pervasive and
prejudicial that an attempt to seat a jury would be a vain
act.'” Warner, 55 Ohio St.3d at 46, quoting Herring at
syliabus. Notably, this presumption “attends only the exfreme
case.” Skilling, 561 U.S. at 381; accord Clinton, 2017-Ohio-

9423, at 1 eé4.
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{166} When a defendant claims that a trial court erred by
denying a motion for a change of venue based on pret;ial
publicity, a reviewing court first must “determine whether the
record shows pretrial publicity of such a degree and kind as to
trigger a presumptioh that the jury was prejudiced against the
defendant.” Mammone, 2014 Ohio-1942, at 9 57. If.the record
fails to show this presumptlon, the court next must “determlne
whether the defendant has established that any juror was

actually prejudiced against him.” Id.

{67} In the case sub judide, as we explain below, nothing

in the record suggests that the trial court obviously erred by
failing to determine that pervasive pretrial publicity had
tainted the jury peol so as to warrant a prejudice presumption.
Additionally, the record does not indicate that eny juror

actually was prejudlced agalnst appellant. We therefore do not

beiieve that the trlal court plalnly erreé Ey falllng to
transfer the venue of the trial.
a
Presumed Prejudice
{168} The United States Supreme‘Court has presumed that
pretrial publicity resulted in prejudice in rare cases. For
example, the court‘applied the presumption when, before a-

defendant’s arraignment, the defendant confessed to the crime
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while being filmed for a televised broadcast. Rideau v.
Louisiana, 373 U.S; 723 (1963). The televised conféssion aired
three times, id. at 725, fn. 2, and showed the defendént, “in
jail, flanked by‘the sheriff and two state troopers, admitting
in detail the commission of the robbery, kidnapping, and_murdér,
in response to leading questions by the sheriff,” id. at 725.
Tens of thousands of community members “had been exposed
repeatediy and in depth to thé spectacle of [the defendant]
personally confessing in deﬁail to the crimes withrwhich he was

later to be charged.” Id. at 726.

{169} After his arraignment, the defendant asked the trial

court to change the venue for the trial. The trial court denied
the motion, and a jury later convicted the defendant of ﬁurder
and sentenced him to death.

{70} The state'supremé court later affirmed the defendant’s
-conviction;—and the*deféndant*sueeessfubiywsoughf‘review in~thé
Uniﬁed States Supreme Court. The Court reversed the state
supreme court’s judgment. The Court found that the televised
“spectacle . . . in a very real sense was [the defendant]’s
trial—at which he pleaded guilty to murder.” Id. The Court
determined that “[alny subsequént court broceedings in a
community so pervasively exposed to such a spectacle could be

~but a hollow formality.” Id. The Court thus concluded that due
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process “required a trial before a jury drawn from a community
of people who had not seen and heard [the defendant]’s

televised” confession. Id. at 727.

{71} The Court also applied the prejudice presumption when

“a bafrége” of media reporting, Irvin, 366 U.S. at 725} had led
vtwo—thirds.of the seated jurors to form an opinion that,theb
defendant was guilty, id. at 728. 1In ffvin, duriné the months_
before the aefendént’é mufder triél, the “barrage” of publicity
“unleashed agaiﬁst hiﬁﬁ included “éurbstone‘opinions, not only
as to [the defendant’s] guilt but even as to what pﬁnishment he
should ieceive." Id. at 725. A “roving reporter” “solicited
and recorded” these opinions, and they “latervweré broadcast
over the.local stafiohs.” Id. | |

Furthermore, news reporting

revealed the details of {[the defendant’s] backgrouhd,

—-—dnecluding —a -reference..-to.crimes...committed. .when..a - . . .-

juvenile, his convictions for arson almost 20 years
previously, for burglary and by a court-martial on
AWOL charges during the war. He was accused of being
a parole violator. The headlines announced his police
line-up identification, that he faced a lie detector
test, had been placed at the scene of the crime and
that the six murders were solved but petitioner
refused to confess. Finally, they announced his
confession to the six murders and the fact of his
indictment for four of them in Indiana. They reported
{the defendant’s] offer to plead guilty if promised a
99-year sentence, but also the determination, on the
other hand, of the prosecutor to secure the death
penalty, and that petitioner had confessed to 24
burglaries (the modus operandi of these robberies was
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compared to that of the murders and the similarity
noted). One story dramatically relayed the promise of
a sheriff to devote his 1life to securing [the
defendant’s] execution by the State of Kentucky, where
petitioner is alleged to have committed one of the six
murders, if Indiana failed to do so. Another
characterized petitioner as remorseless and without
conscience but also as having been found sane by a
court-appointed panel of doctors. In many of the
stories [the defendant] was described as the
‘confessed slayer of six,’ a parole violator and
fraudulent-check artist. . . . On the day before the
trial the newspapers carried the story that [the
defendant] had orally admitted the murder of Kerr (the
victim in this case) as well as ‘the robbery-murder of
Mrs. Mary Holland; the murder of Mrs. Wilhelmina
Sailer in Posey County, and the slaughter of three
members of the Duncan family in Henderson County,
Ky.lll N

Id. at 725-726.
{172} The Court determined that this extensive pretrial
publicity prejudiced the jury pool and that the trial court

should have transferred the venue to another county. -The Court -

explained, “With his life at stake, it is not requiring too much

that [the”defendant]'be*tried-in'an~atmospheferundisturbed.by,so
huge a wave of public passion ahd by a jury other than one in
which two-thirds of the members admit, before hearing any
testimony, to possessing a belief in his guilt.” Id. at 728.

{173} Additionally, the Court presumed that publicity caused -
prejudice when the trial atmosphere resembled a “carnival,”
Sheppard v. Maxwell, 384 U.S. 333, 358 (1966), and when the

wmedia’s overzealous reporting efforts,” Estes v. Texas, 381
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U.S. 532, 538 (1965), “utterly corrupted” the trial atmosphere,
Murphy v. Fﬂorida, 421 U.S. 794, 798-799 (1975), citing Sheppard
~at 353 (“bedlam reigned at the courthouse during the trial aad
newsmen took over practically the entire courtroom, “ which
thrust jurors “into‘the role of celebrities”).

{ﬁ74}. In the case sub judice, the record does not
demonstrate a degree of pretrial publlc1ty suff1c1ent to trigger
a presumption that the jury was prejudlced against appellant
We first observe that although appellant’s counsel referred to
published media reports regarding the murder—both shortly after
it occurred and after appellant’s arrest—the record does not
contain any copies of these published media reports or otherwise
establishbthat Meigs County citizens were inundated with news
stories about the case. Nothing in the record sﬁggests that the

media had unleashed a barrage of pretrlal publicity, the trial
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resembled a “carnlval atmosphere,” or the media had “utterly

corrupted” the trial atmosphere.

{f75} Moreover, unlike the damaging publicity that inheres

when a news organization broadcasts a defendant’s televised

confession, in the case at bar, appellant has not presented
evidence that the news media or individuals on social media
saturated the community with similar incriminating information.

See Skilling, 561 U.S. at 382 (rejecting the defendant’s
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argument that pretrial publicity prejudiced jury when, “although
news stories about Skilling were not kind, they contained no

confession or other blatantly prejudicial information of the

type readers or viewers could not reasonably be expected to shut

from sight”). Thus, “[n]o evidence of the smoking-gun variety
invited prejudgment of his culpability.” Id. at 383, quoting
United States v. Chagra, 669 F.2d 241, 251-252, n. 11 (C.A.5
1982) (“‘A jury may have difficulty in disbelieving or
forgetting a defendant’s opinidn of his own guilt but have no
difficulty in rejecting the opinions of others because they may
not be well-founded.’”). Additionally, nothing in the record
shows that the mediavpreseﬁtéd “the kind of vivid, unforgettable
information” that the United States Supreme Court has
“recognized as'particularly likely to produce préjudice .

Id. at 384.

- {{76} Furthermore, the voir dire transcript does-not .
indicate that the jury pool was exposed to extensive adverse,
pretrial publicity. During voir aire,vmany prospective jurors
stated that they had heard at least some information about the
case. The vast majority of them, however, had not heard a
substantial amount of pretrial publicity. Most of the
prospective jurors who had heard some pretrial publicity had not

heard more than a couple of rniews stories about the case, and
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those stories simply reported that a murder océurred andithat an
arrest had been made.

{77} In addition, many prospective juroré who had exposure
‘to pretrial publicity—whether in traditional news media or
social media—stated that tﬁey had not formed any opinions based
upon thevnéws repdrts. Thus, “[ajlthough most proépeétive'
jurors had heard or read something about the facts of the case,
- knowing something about media accouhts of the crimeé is not
dispositive.” Clinton, 2017-Ohio-9423, at { 66, citing State v.

Thompson, 2014-Ohio-4751, 9 102; see also Mu’Min v. Virginia,

500 U.S. 415, 427-30 (1991) (“substantial” amount of pretrial

publicity was not sufficient to warrant a prejudice
presumption). Indeed, neither the Ohio Supreme Court nor the
United States Supreme Court has extended the prejﬁdicé

presumption to “‘even the most highly publicized cases that are

'éSGéféd steé;by~étép ahd 3c505;3§-s656p in evéhiﬁé‘ﬁéWSCééEs‘aﬁdﬂi"‘“”'M

front page stories.’” State v. Martin, 2017-Ohio-7556, q 35,
quoting 6 LaFave, Israel, King & Kerr, Criminal Proceduré,\
Section 23.2(a); at 307-308 (4th Ed.2015),'andrciting Rideau,
373 U.S. 723; see also Statelv. Lundgren, 73 Ohio St.3d 474} 478
(1995) (rejectingvafgument that trial court should have presumed
prejudice.and changed venue when the discovery of five dead

bodies “resulted in massive, inflammatory, statewide publicity,”
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including approximately 350 printed news articles with more than
90 front-page news articles and almost 350 televised news
broadcasts) .

{178} Additionally, appellant’s counsel questioned jﬁrors
whether they had seen “Justice for [K.R.]” signs throughout the
community. A few prospective jurors stated that they were
prevalent throughout the community, while a few others had not
seen them. Most jurors did not interpret the signs.as a call to
find appeliant guilty. Instead, some prospective jurors
interpreted the signs as being critical of law enforcement or
simply as a call for the victim’s familyvto have a resolution..
Oﬁher prospective jurors stated that they were curious about the
signs but did not know what message they were intended to
convey.

{179} Moreover, we again note that defense counsel did not
'exércise all-of his allotted peremptory challenges. -
Additionally, after the jury had been seated, appellant did not
renew his motion to change venue based on pretrial publicity.
His failure to do so suggests that defense counsel was satisfied
with the jurors who had been selected. See Lynch, 2003-OChio-

2284, at T 37.

{ﬂ80}' Thus, appellant has not established that this case is

the rare case that warrants a presumption of prejudice, and the
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trial court did not obviously err by failing to conclude that

pretrial publicity wafranted this pfesumptidn.'

b
Actuel'Prejudice

{181} Having determined that appellant has not established
that the prejudice pfeeumptioh epplies, we next consider whether
appellant hae shown that one §f mofe jhrors ectuélly were
prejudiced against him. See Martin, 2017-Ohio-7556, at 4 44.

{182} 1In the‘case at baf( the record does not suggest that
pretrial‘publicity actually prejudicedvany juror agaihst
appellant. The Sfate and'defenée counsel questioned each
prospective'juror to discover whether'prospective jurors had
| heard any media coverage about the case and whether they had
formed any preconceived ideas about appellant’s guilt. The

court excused prospectlve jurors who appeared unable to set

a31de any outs1de lnformatlon and to de01de the case based
solely upon the ev1dence presented at trial. Moreover, unless
other cause existed, the court did not excuse jurors who stated
that they could be falr and 1mpart1al and deCLde the case based
solely upon the ev1dence presented at trial. Mammone, 2014-
Ohio-1942, at I 71, quoting Irvin, 366 U.S. at 723 (a juror is
unbiased “‘if the juror can lay aside his impression or opinion

and render a verdict based on the evidence presented in




MEIGS, 22CA12 39

court”’”). “The trial court was in the best position to judge
each juror’s demeanor.and ability>to be fair and decide whether
to credit the juror’s assurance that [the juror] would set aside
'ény.prior knowledge and preconceived notions of guilt.” Grate,
2020—Ohio~5584, at ¥ 59, citing State v. Trimble, 2009-Ohio-
2961, 9 64; see also Patton v..Ybunt; 467 U.S. 1025, 1031
f1984), quoting Irvin, 366 U.S. at 723 (trial court’s findings
of juror impartiality may “be overturned only for ‘manifest
error’”).

'{ﬂ83} We again note that appeilant did not exercise all of
his perémptory chalLenges. Had appellant thdught that any of
the jurors selected to hear the.case actualiy harbored prejudice
as a result of pretrial publicity, he could havé exercised his
remaining peremptory chalienge. Appellant’s failure to

challenge the remaining jurors constitutes “strong evidence that

" he was convinced theée [other]'jurch“wére’not'biased and had not

formed any opinions as to his guilt.” Skilling, 561 U.S. at
396, quoting Beck v. Washington, 369 U.S. 541, 557-558 (1962).
{184} Appellant further claims that “[e]very single person
on the jury stated during voir dire that they knew information
about the case frbm an outside source in some way.” The record

does not, however, contain a list of the 12 jurors who
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ultimately were seated. The verdict form contains the signature
of all 12 ]urors, but only 7 of those signatures are legible,
{185} Furthermore, the transcript of the final stage of the
jury—selectlon process does not clearly 1dent1fy the 12 jurors
who ultlmately were seated. Addltlonally, the record plalnly
shows that appellant exercised peremptory challenges to excuse
three of tne jurors uh04he claimed were seated as jurorsi Ka.,
Th., and Mc. Thus, the recordrdoes not support appellant’s
1mpllcatlon that Ka., Th., and Mc. were seated as jurors.
Moreover, ulthout a list of all 12 jurors, this court cannot
accurately evaluate appellant’s assertlon that all 12 jurors had
heard about the case from an outside source. See Ewert v.
Holzer Clinic, Inc., 2013—Ohi.o—5609 4 18 (4th Dist.) (an

appellant “has the burden of prov1d1ng this court with a record

of the facts, testlmony, and ev1dent1ary matters necessary to

support [an] a331gnment of error”) Even 1f all 12 jurors had

heard about the case from an outside source, however, having

knowledge about the case does not equate to being prejudiced
against a defendant. See, e.g., Thompson, 2014—Ohio—4751, at 1
102 (“jurors need not be totally lgnorant about the facts of a

case”).
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{1186} We also observe that the record indicates that at
least five of the prospective jurors did not have any pre-
existing knowledge about the case: L., P., G., Am., énd St.

{1187} L. stated that although she saw the “Justice for
[K.R.]” signs, the signs did not make any impression on her
becalise she was unaware that a murder had occurred until
learning about it during voir dire.

{1188} P. stated -that she did notvknow anything about the
case. She saw the “Justice for ([K.R.]” signs but did not know.
what they meant.

{ﬁ89} G. likeﬁise did not know anything about thé case. She
saw the signs and thought that “people wanted to make sure

" [K.R.] got justice.” Until being called for jury duty, however,

she did not know who K.R. was or that a person named K.R. had

been murdered.

{ﬂ90}> Am..aisbvﬁéd ﬁotﬂﬂéérdﬂanyfiﬁforméfiéﬁ'éséui the case.

He saw the “Justice for [K.R.]” signs but did not know who K.R.
was.

{f91} sSt. explained that she did not know anything about the
case. She saw the signs, but she did not know what they meant
and did not know that a murder had occurred until she reported

for jury duty.
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{192} Other prospective jurors had litﬁle knowledge.abouf4
the case. Ta. heard aboﬁt the murder shortly after it happened
but did not have any other knowledge about the case. He saw the
“Justice for [K.R.]” signs, and they did not cause him to fo;m‘f
any preconéeived notions. He emphasized that “everybody 'is
innocent until proven guilty}" Ta. recognized that the
prev;lence of the signs in the community suggésted that K.R. had
‘an impact on the community. - He further stated, however, that’
kﬁowiné about K.R.’'s community impéct would not affect his
ability to be impartial.

{ﬂ93} W. heard about the murder after it had occurred and
also heard when a person'héd been arrested. He saw the signs
but indicated that he had become oblivious to them given the
length bf time.

{94} Ha. knew little about the case. He heard that a

murder had occufred, and he later heard a news story when
officers had arrested an individuél. Other than that, he did
not know anything about the case and did not have an opinion

whether appellant had “done something wrong."”

{195} Hy. knew that K.R. had been shot and that officers had

arrested a suspect. She did not know anything else about the
case. She saw the signs and thought that they were aimed at

“awareness.”
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{196} Ha.l heard about a shooting on the news. He saw the
“Justice for [K.R.]1” signs, but they did ﬂot cause him to form
ahy impressions.

{197} Lu. had discﬁssed the case “in passing.” He knew that
a crime had occurred and that K.R. was_ﬁhe name of the victim.
He later read in a news article that appellant is from
Charleston. |

{198} Another prospectivs juror read news articles when they
were published and recalled reading that K.R. had been murdered.
She saw the signs and thought “that it was nice that peoble
”?still care to have that out.” She believed that the signs
intended to convey that the family will not forget about it and
would like to have justice served. This prospective juror felt
that community pressure existed'to obtain a conviction, bﬁt she

stated that she did not feel pressure. She further indicated

"thaf'if”thé”State“did‘Hét“prbVé”itseéése”béy6ﬁd‘égréﬁédhgblé#f:'"“;”';"W"

doubt, she would not hesitate to find appellant not guilty.

{y99} .In short, nothing in the voir dire testimony indicates
that the jurors who remained displayed any condust or made any
comments to suggesﬁ that they actually were‘prejudiced against
appellant. Appellant thus has failed.to estsblish “that actﬁal
bias infected the jury that tried him.” Skilling, 561 U.S. at

398.
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3
Racial Makeup

{11100} Appellant also contends that he could not receive a
fair trial in Meigs Counfy due to a dearth of Afiican American
citizens and undercurrents of racism detected during voir dire.

{101} Although appellant does not cite authorlty to support
this argument, we observe that “[t]lhe Sixth Amendment to the
United States Conatitution does not reéuire that petit juriea
‘mirroi the>community and reflect the vafious distinctive groups
in the populatlon.'" State v. Jackson, 2005-Ohio- 5981, q 64,
quotlng Taylor v. Lou131ana, 419 U.S. 522, 538 (1975)
Consequently, “[dlefendants are not entltled to a jury of any
particular composition.” Taylor at 538. The selection of jury

panels must not, however, “systematically exclude distinctive

_groups in the communlty and thereby fall to be reasonably

representative thereof.” Id.

{ﬂ102}.in the case at bar, even if Meigs County is
predominantly white, as appellant alleges, appellant has not
shown that African Americans were systemically‘excluded.
Furthermore, a lack of African Americans does not, on its own,
“create a presumption that discrimination has occurred.” State
v. Glenn, 28 Ohio St.3d 451, 454 (1986) (“The mere fact that

only one black appeared in the array of prospective jurors
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neither indicates that minorities were éystematically excluded,

nor does it create a presumption that discrimination has

occurred.”) .

{11103} Regarding appellant’s claim that some prospective
jurors expressed concerns about racism, we note that the record
indicates that the trial court excuSed_any jurors who displayed
racist tendencies. Moreover, nothing indicates that “the entire
jury pool was tainted simply because [some] prospective jurors
made racist comments.” Graham, 2020-Ohio-6700, at § 47; see
also State v. Hairston, 2007-Ohio-4159, I 14 (4th Dist.)
(appellant failed to establish that prospective jurors’ racist
comments “biased or prejudiced the empaneled jurors”).

{1104} Additionally, we again note that appellant did not
"exercise all of his peremptory challenges. His failure to do so
suggests that he was satisfied with the empaneled jurors and did

" not harbor concderns that any of the enpaneled jurdr§ were =~
racists.

{11105} Accordingly, based upon the foregoing reasons, we
overrule appellant’s first assignment of error.

c -
Second Assignment of Erxor
{106} In his second assignment of error, appellant argues

that the trial court deprived him of his right to a fair and
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impartial jury under the Ohio and United States constitutions by
removing for cause L.G., “the only African-American juror
willing to sit” on the jury. Appellant contends that the
court’s explanation for dismissing L.G. was unreasonable and
arbitrary. BAppellant observes that the court stated that L.G.
“probably has very strong feelihgs about the judicial system
because of her brether,” who is a convicted felon. Appellant
asserts that the trial court did not “apply this principle
evenly across the entire jury venire.” Bppellant notes that
five days before dismiésing'L;C., the‘COuft-allowedAanether
juror, O;, to sit on ‘the jury even though the juror’s brother
‘also was a conv1cted felon Appellant complains that the court
did not, however,'express any misgivings about allowing 0. to
sit on the jury. Appellant states that “[wlhen a cou;tﬂ

dismisses one’juror for a supposed deficiency but allows another

— O . S S —_— RIS S S i g e

w1th the same def1c1ency to be seated that is the deflnltlon of
arbitrary.”

{4107} Appellant alsoc recognizes that the court (1) referred

to L.G.’s “obvious connection with people” who had relationships

with appellant or the victim and (2) pointed out that the victim
may have been in L.G.’s house. Appellant notes that the court
further stated that “[L.G.] may have seen [appellant]. at one

point speaking with her friende.” Appellant nevertheless
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asserts that the juror’s limited connections with thé victim and
appellant were insufficient to show that she would not be fair
and impartial. Appellant observes that L.G. stated that she
could be fair and impartial. Appellant thus claims that the
trial court abused its discretion by dismissing her.

{1108} The State contends that the trial court did not abuse

its discretion by excusing L.G. for cause. The State maintains

‘that the trial court acted reasonably by dismissing the juror

given her family’s connection to the viétim and her previous
observation of appellant with a group of friends. The State
further argues that the trial court did not act arbitrarily.
The State points out that the court had “dismissed dozens of
prospective jurors who had less of a connection to the victim or
[a]ppellént for any number of reasons, including paiticularly
those who knew some about the case, knew the ?ictim, worked witp
--the victimhs mother;ﬁorreven~who'mereiy had- a ‘spouse -who worked—-- -~~~ -
with the.victim’s mother.”
1
Staydard.of Review.

{109} A reviewing court will not disturb a trial court’s
ruling regarding a challenge fér cause “‘unless it is manifestly
arbitrary and unsupported by substantial testimony, so as to

constitute an abuse of discretion.’” State v. Jackson, 2005-
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- Ohio-5981, 1 38, quoting State v. Williams, 79 Ohio St.3d 1, 8

(1997); accord State V. Thompéon; 2014—Ohio—4751,.$ 83’(tria1
courts have dlscretlon to determlne whether a prospectlve juror
should be dlsquallfled for cause). Thus, reviewing courts will
not reverse a trial court’s decision regarding a chellenge for
cause unless the trial.coﬁrﬁ abused its discretion. Statelﬁ;
Madison, 2020?Ohio—3735, 4 20 (“aitrial court’s resolution of a
challenge for cause hill be upheld unless it is unsupported by
substentiel testimony, so as to constitute an abuse of
discretion”). | | |

2;

' Challenges for Cause

{1110} Crim.R. 24(C) and R.C. 2945.25 contain a list of

reasons for chalienging a juror for cause. Crim.R. 24(C)(95 and

R.C. 2945 25(B) allow a juror to be challenged for cause if the

e GEE R AL o S S T e T BT, L TR

jurorﬁ“ls possessed of a state of mlnd ev1n01ng enmlty or b1as
toward the defendant or the state.” The rule and'the statute
further_provide, however that “no person summoned as a juror
shall be disqualified by resson of a-previously formed or
expressed opinion with reference to the guilt or innocence of
the accused” if the examination of the juror or other evidence
satisfies the coﬁrt “that the juror will render an impartial

verdict according to the law and the evidence submitted to the
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jury at the trial.” Crim.R. 24(C)(9); R.C. 2945.25(B). Both
-the rule and the statute also contain catchall provisions that
allow a juror to be challenged for cause if the jufor is
otherwise “unsuitable for any othér cause to serve as a jurér.”
Crim.R. 24(C)(14); R.C. 2945.25(0); accord State v. Thompson,

2014-0Ohio-4751, 1 83.

{J111} A trial court that is evaluating a challenge for cause

should consider whether the juror_can-set aside any personal
opinions and decide the case based solely on the evidence
presented at trial. See State v. Madison,'zozd—Ohio—3735, q 42.
The court also must assess the juror’s credibility and decide
whether to believe any attestatidns of impartiality. See id.
Indeed, thé trial court’s duty is “to determine which statements
"of the prospective juror reflect that individua;’s true state of
mind and ability to follow the law.” State v. williams, 79 Ohio
‘St{BH'l,'7—B‘(1997)I"For“thiS'rqason;va”reviewing court
generally must defér “‘to the trial judge who Sees and hears thé
juror.’” Id. at 8, quoting Wainwright v. Witt, 469 U.S. 412,
426 (1985).

{1112} In the case at bar, we do not believe that the trial
court”abused its discretion by dismissing L.G. for cause. When
explaining the rationale for dismissing L.G., the trial court

cited L.G.’s connections to appellant and the victim. L.G.
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disclosed that her son and nephews were friénds with the victim
and that the victim had visited her home “quite a bit.” L.G.
further expléined that she never met the victim because she was
at work during thé'timesvthat he had'been visiting her home.
The prbsecufor asked L.G., éiven her son’s and nephews’
friendship with the victim, how théy would react if She were
selectéd for the jury and VOted,to acquit appellant.  L.G.
stated that‘she did not have‘any cohéerns that-her family would’
react in4a hegétive manner, as long as she “told the truth.”
{1113} L.G. al$OVStated that she had seen appellant on a
prio; oééasion,ralthouéh she dbes not recall when she saw him.
L.G. explaiﬁed that she ﬁad been in a vehidle with someifriendé,

and they stoppéd to talk to a group of people. Appeilant was in

that group of people. L.G. did not, hoWéver, speak to ”

appellant.

e+ . —_

{1114} We reéogﬁize tha£ “[Q]héfhér‘évprospective j;ror knedi
the victim of an offensé oxr had prefiously seen the-accused is
not, per se, a basis for diémissal fdf cause.” State v.
Sheppard, 84 Ohio St.3d 230, 235 (1998). The trial court
neverthelesé reasonably could have concluded that L.G.’s
connections raised quesﬁions about whether she-would be fair and
impartial, deépite her attestations that she would. Moreover,

as the State notes, the court also had dismissed other
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pfospective jurors who otherwise had tangential or direct
relationships with the victim’s family.

{115} In further explaining its decision to dismiss L.G.,
the court observed that the Meigs_County Common Pleas Couft had
convicted L.G.’s brother of a felony and, at the time of voir
dire, he remained imprisoned. L.G. denied that her brother’s
experience would cause her to feel prejudiced against the Staté
or law_enforcement. She stated, “Right is right and wrong is
wrong.” The trial court believed, however, that'fhis previous
experience with the judicial system might influence L.G.’s
feelings.

{116} The court thus concluded that the foregoing collection
of factors rendered L.G. unsuitable to serve impa;tially,

despite her assurances to the contrary. We again note that the

trial court’s duties are to assess the credibility of

prospective jurors and to determine ‘whether to believe a-jﬁror'sfw
statement that the juror will be fair and impartial. The trial
court judge actually saw and heard L.G.’s responses to guestions
and notably remarked that L.G. hasvknownrthe‘judge “her whole
life.” vWe, as a court reviewing a written fecord, thus are
unable to conclude that the trial court abused its discretion by

deciding to excuse L.G. for cause.
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{117} Appellant also appéars to suggest that the juror’s
race may have been a factor in the court’s décision'to éxcuse
her for cause. Appellant states that L.G. was the only viable

African American prospective juror called in a predominantly

white county. Nothing in the record indicates that the trial

court’s decision to excuse L.G.vwas based on race,\howéver.
Moreover, appelLant specifically states that he does not ask
this court to.review fhe court’s dismissal of L.G. under Batson
v. Kentucky, 476 U.S. 79 (1986).5

{f1118} Additionally, evehbif’we presume that the trial court
erred by excusing L.G., appellant has not shown how this alleged
error prejudiced him. Crim.R. 52(A) provides: ™“Any errbr, 
defect, irregularity, or variaﬁqe which does ndt affect
substantial righté shall be disregarded.é 'In other words, the

error must have been prejud1c1al, i.e. ,'1t must have affected

S UL AT S0 0 D s DU O O U S U UV QP g - SV PRV RO ST

5 “Phe Equal Protection Clause of the Fourteenth Amendment
to the United States Constitution prohibits purposeful
discrimination in the form of a prosecutor’s use of a peremptory
challenge to excuse a prospective juror based on his or her race
or gendex.” State v. Stalder, 2023-0hio-2359, 1 16. ™“Undex
Batson, once a prima facie case of discrimination has been' shown
by a defendant, the State must provide race-neutral reasons for
its peremptory strikes. The trial judge must determine whether
the prosecutor’s stated reasons were the actual reasons or
instead were a pretext for discrimination.” Flowers v. :
Mississippi, 588 U.S. 284, 298 (2019). However, “Batson applies
only to prospective jurors removed by peremptory challenge.”
State v. Adams, 2015-Ohio-3954, { 158.
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‘the outhmevof the trial. State v. Fisher, 2003—0510—2761, q
7.

{1119} In the case sub judiée, appellant has not explained
how L.G.’s dismissal affected the outcome of the trial. Aﬁy
argument that L.G. would have voted-to acquit would be pure
speculation. See State v. Coonrod, 2012-0hio-6302, 9 31 (4th

Dist.) (assertion that excused juror would have voted to‘acquit

was speculative); See State v. Brown, 2012-0Ohio-1848, 1 53 (2nd

Dist.) (observing that appellant’é claim that juror excused
during deliberations was “likely favorable" to him was “wholly
speculative”). Therefore, even if the trial court somehow erred
when it excused L.G., appellant fails to demonstrate how the
error is anything other than harmless error.

{120} Furthermore, appellant has not shown thét the

empaneled jury harbored any prejudice toward him or failed to be

‘fair and impartial. ~We again observe that appellant-waived his -

final peremptory challenges and thus indicated his satisfaction
with the empaneled jurors.
{1121} Accordingly, based uponvthe foregoiﬁg reasons, we
overrule appellant’s second assignment of e?ror.
D

Third Assignment of Error
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{ﬂ122} In his third assignment of error, appellant argues
that the trial court deprived him of hlS due process right to a
fair trlal by allow1ng the victim’s mother to wear, on the. f1rst
day of individual voir dire; a shirt that read, “Justice for
[K.R.].” 'Appellant contehds that this shirt cfeated.an
impression of guilt and prejudiced the jury against‘him. 'He
asserts that the shirt served as a stark remlnder of the
community’s sentlment'and the victim’s family’s grief.

Appellant clalms that the mother’s shlrt could have 1nfluenced

the jurors to sympathize with the victim’s family and,

conseguently, to convict appellant based on emotion rather than

evidence.
{123} Appellant submits that the presence of the shirt
during voir dire was particularly prejudicial because it could

have affected the jurors’ ablllty to remain 1mpart1al before the

= = DU T O VUG G A0 SO

trial even began. He states that one of the petit jurors saw
the victim’s mother wearing the shittrand that this juror “was
no doubt affected by the shirt and sympathetic to [the victim’s
mcther’s]-grief aﬁd-desire fof justice for her son.” Appellant
claims that “[jlurors decided_[a]ppeilant was guiity because
they sympathized with the grieving mother wearing the Justice
for [K.R.] t-shirt, not because of the evidence presented by

[alppellee.”
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{124} The State does not agree that the shirt affected the

jury’s impartiality. The Stéte maintains that nothing in the
record suggests that the shirt had any actual impact on the
jury’s ability to remain fair and impartial. The State disputes
appellant’s assertion that the shirt affected the petit juror.
The State observes that the juror “ultimately indicated he could
be fair and impartial” and states that if the shirt had affected
this juror to the extent that the'juror “could not be fair and
impartial,” then a reasonable belief is that ﬁhe juroxr would
have informed the court_thaﬁ he could not be fair and impartial,
like “many éthers had.” The State further contends that the
victim’s mégh;;’é shirt “in no way urged jurors to assuage {[her]
grief with a conviction” and notes that the victim’s parents

ultimately agreed not to wear the shirts during trial.

{1125} We first observe that “[t]he impact of emotional

' outbursts at trial by witnesses or spectators cannot be judged - e

by an appellate court on a cold record.” Whether the jury was
“‘disturbed, élarmed, shocked or deeply moved’” are questions
that “‘necessarily depénd on facts which no record can
reflect.’” State v. Hill, 75 Ohio St.3d 195, 204 (1996),
quoting State v. Bradley, 3 Ohio St.2d 38, 40 (1965). For thié
reason, whethér a_murder trial spectator’s conduct, which may

include emotional outbursts, improperly influenced the jury
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against the defendant “‘so as to deprive the accused of a fair
trial ([is a qﬁestion]'of fact to be resolved by the trial
court.’” State v.”Clinton, 2017—0hio—9423, 9 220, quoting
Bradley, 3 Ohio St.2d 38, at syllabus. :Thus, reviewing courts
should not disturb the trial court’s factual finding “‘in the
absence of evidence contrary to ﬁhat determination clearly and
affirﬁatively appearing on the fgcé of the record.’” 'Id.,
quotin§ Bradley, 3 Ohio St.2d 38 at syllabué.

{1126} In Clinton, 2017-Ohio-9423, for example, the court
determined thafva murderbviétim;s brother’s emotional showing
during individﬁal voir dire.did.hot deprive the defendéht of a

fair trial. In that case, the defendant stood charged with

multiple offenses, including the aggravated murders of a young

-mother and her two young children. During individual voir dire,

the murdered mother’s brother was glaring at the defendant and

R SR T S, [ . G i R VU M . S

wearing a shirt fﬁaﬁ 1isteduﬁﬁé ;ictims' namé;.:vfﬁ;‘é;iéi court
advised the brofher and other family members whoé had been
wearing the shirt that they could not wear them while in the
courtroom. Rather than forcing the family members to leave for
the day, the court‘statéd,that they could wear the shirts inside
out.

{1127} The defendant’s counsel also asked the trial court to

instruct the brother not to glare at the defendant while the
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jurors were present. The trial court indicated that it had

spokenvto the brother and asked him to refrain from glaring at
' the defendant.

‘{ﬂ128} Later that day, the defendant’s counsel pointed out
that, when the trial court informed the family members that they
could not wear the shirt, the brother “literally stood up in the
courtroom and took off the shirt and furned it ‘inside-out and
put it back on.” Id. at 9 216. The defendant’s counsel further
stated that when thé brother started glaring at the defendant,
the defendant stated, “‘I don’t want to be in here. I don’'t
want to be subjected to this.’” Id.

{1129} After his conviction, the defendant appealéd and
argued, in part, that the trial court erred by failing to hold_a
hearing to determine whether the brother’s conduct caused any of

the jurors to be biased against him. The defendant claimed that

one of the prospective jurors, while being questioned, had =

witnessed the brother’s conduct and later was seated as a petit
juror. Id. at 4 219.

{1130} The Ohio Supreme Court did not agree with the
defendant. The court noted that the “brother’s behavior
occurred during voir dire” and that “the trial court took
corrective action to ensure” that the brother’s behavior did not

continue. Id. at 1 221. The court also observed that the
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defendant/s counsel failed to challenge the prospective juror
who was present in the courtroom during the brother’s conduet
and who later was seated on the jury; and the defendant’s
¢ounsel‘did'npt challenge any other jﬁror who may have witnessed
the brother’s conduct. Id. The court stated that the
defehdant's failure to challenge theée jurors “indicate[d] that
the defense was satisfied with the trial court’s corrective
action.” Id.

{§131} The court additioﬁally'recognized that the brother’s
conduct. occurred during voir direei.e., before‘a jury was
empaneled—and that the record did not iﬁdicate.whether the
prospective'jufor who had been seated as a petit juror had even
observed the brether’s behavior. Id. at 9 225. The court thus
foune that “it would be7speculative to cdnclude\thaf (the

'defendant] was denled a falr trial.” Id.

e e LS

{1132} Slmllarly, in the case at bar, the;record shows that
the victim’s mother wore the shlrt during the first day of
individual voir dire. After the parties finished questioning
the third prospective juror, appellént objected to the mother’s
shirt. The trial court initially overruled his objection.
After examining two ether prospective jurors, the court advised

the victim’s parents that they should not wear the shirts. ‘The

record does not indiéate whether the mother immediately
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complied, but it also does not indicate that the mother failed
to abide by-fhe trial court’s request. Thus, the récord
suggésts that the mother wore the shirt; at most, only during
the first day of indi&idual voir dire.

{1133} Although appellant claims that a petit jurof saw the
shirt and that it had influenced‘him, we observe that during
voif dire, when the prosecutor asked the jurbr whether he had
seen any “Justice for [K.R.]” shifts, the juror stated that he
had not noticed any. Appellant’s counsel also questioned this
juror and did not ask him any quéstions regarding the victim's_

mother wearing the shirt or if seeing her wearing the shirt

would influence his decision. Instead, appellant’s counsel

asked this juror if he would have “any reservation in reaching a
not guilty verdict if the State failed to meet its burden of

proof in this case.” The juror responded that if he believed

-that -“the-State did~not-prove-beyond*amshadow-of-a'doubt,”'then“'““

he would “say not guilty.” The juror stated that he would not
have any worries about “community sentiment.”

{f134} After the parties had finished questioning this juror,
neither one asked the court to excuse the juror for cause.

Furthermore, if this juror was in fact one of the petit jurors,$

¢ As we noted earlier, the record does not contain a list of
the petit jurors.
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appellant could have chosen to exercise his ;emainiﬁg peremptory
challenge to excuse the juror if'he»believed that.the vietim's
mother’s shirt had influeneed the juror.

{11135} Moreover, appellant’s reliance on State v. Montgomery,
2022—Ohio—2211, is misplaced. Invthat case, befote trial, the
trial courtrintroduced~the vietim asvthe state’s representetive.
And, during triai,vthe coﬁrt pefmitted the victiﬁ to sit‘at the
prosecutor’s table. The.error]in Montgomery thus. occurred

during the trial, not during individual wvoir dire. 1In

Montgomery, every petit juror had witnessed the victim seated at

the prosecution*e table. Iﬁ the case at bar, by eontrast,
appellant has not pointedbto anything in the record to establish.
that any petit jurors saﬁ the victim’s mother wearing the shirt.
Indeed, one of the jurors stated that he had not seen any

“Justice for [K.R.1” sh1rts at all- not even the mother s shlrt—

even though the mother had been wearing the shlrt durlng thlS
particular juror’s individual voir dire questioning.
{11136} Accordlngly, based upon the foreg01ng reasons, we
.overrule appellant’s third aSSLgnment of error.
II
‘Fourth Assignment of Erﬁor
{137} In his fourth assignment of error, appellant asserts

that the trial court violated his Fifth Amendment pfivilege
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against self-incrimination by allowing the State to introduce
evidence'that allegedly improperly commented on his pre~a¥rest
and post-arrest silence. Appellant cites three instances when
the State allegedly improperly commented on his pre-arrest right
to remain silent: (1) during opening statemenf, the prosecutor
. referred to appellaht's declaration-made to police officers
while hospitalized in Charleston, West Virginia, as a purported
ﬁictim of a shooting-that he did not want‘to cooperate with law
enforcement officers.who were investigating the cause of
appellant’s gunshot wound; (2) Ohio Bureau of Criminal
Investigation-Special Agent Jonathan Jenkins testified that
appellant did not want to cooperate with the Charleston officers
who were investigating the cause of his gunshot wouna; and (3)
Meigs County Sheriff’s Deputy Joe Bainhart testified that

appellant did not appear for a meeting that officers had

- arranged: - e ) A S P

{1138} Appellant cites one instance when the State introduced
testimony that allegedly improperly commented on his post—arrest'
right to remain silent: Deputy Spiker testified that he
retrieved éppellant f?om jail and reminded.appellant that his
Miranda rights still applied. Appeliant asserts that because

Deputy “Spiker reported no further statements by {appellant],

the jury'was left with the'impression,that'[appellant] refused
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to waive his constitutional rights and must have had something

to hide.”

{ﬁ139} The State contends that neither its opening

statement's‘reference to appellant’s assertion made while
hospitallaed nor Agenthenkins's testlmony regarding that
assertion violated appellant’s pr1v1lege agalnst self~
incrlmlnation. The State submits that when the Charleston
pollce‘spoke w1th appellant whlle he was hospltallzed |
appellant’s Fifth Amendment pr1v1lege against self-incrlmination |
had not yet "attached. The State observes that the Charleston o
police spoke with appellant as a purported victim of a shootlng,
not as a suspect in the v1ct1m’s murder. The State contends

that because the officers did not speak with appellant as a
criminal suspect, appellant was not entitled to Miranda warnings
or to protection from the self 1ncr1m1natlon pr1v1lege ‘The
—;tate*tnus_atoueswt;at_:t_dldmnot v1olate appellant’s privilege
against self-incrimination by (1) referring, in its opening
statement, to appellant's statement thatbhe did not mish to
cooperate with the Charleston pollce or (2)'eliciting Agent
Jenkins’s testimonyvtnat appellant stated that he did not'want

to cooperate with the officers who were investigating

appellant’svshooting.

e e e L o e e e e e e R A T e -
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{1140} The State also disputes appellant's argumeﬂt that
Deputy Barnhart’s téstimony that a scheduled meeting with
appellant did not occur violated appellant's privilege against
self-incrimination. The State asserts that Deputy Barnhart’s
testimony simply explained officers’ invésfigative steps and did
not improperly comment on appellant’s privilege against self-
incrimination. The State thus contends thét it did not use the
deputy’s statement.as substantive evidence.

{1141} The State further argues that fhe deputy’s statement
did not necessarily indicate thét appellant had failed to appear
or canceled the meeting; instead, the deputy stated that the
meeting “did not ever happen.” The State also obsexves that the
trial court sustained appellant’s ob{ection.to Deputy Barnhart’s
testimony and gave the jury a curative instruction. The State
contends, however, that réther than sustaining appellant’s
6bjéétiéﬁ"and“instfucting“thé“jury“to‘disregard“the“téstimonyf—“"‘"“"_"W“

the court should have concluded that the deputy’s testimony

simply described “the course of his investigation, which is

permissible testimony.”

{1142} The State additionally disputés appellant’s assertion
that Deputy Spiker’s testimony thét he re—advised appellant of
his Miranda rights violated appellant’s privilege against self-

incrimination.
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A
Pfivilege Against Self Incrimination

{1143} The Fifth_Améndﬁént provides that no person “shall be
compelled in any'criminal case to be a witness against himself.”?
“The»priviiege:against Self—inc;imination . e is.a fundamental
trial righﬁ‘of criminél défehdants.” United States v. Verdugo-
'Urquidez,.494 d.s} 259, 264 (19905. The privilege protects a
person from (1) “being involunfarily called.as a witness against
himself in a criminal prbsecution” and (2) “answer[ing] official
questions put to him.in any other‘proceeding, civil or'Crimiﬁal,
formal or informal, where the answers might incriminate him in
future.cfiminal proceedihgs.f 'Lefkbkitz v. Turley, 414 U.S. 70,
77 (1973); accord Véga v. Tekoh, 597 U.S. 134, 141 (2022); State

v. Gideon, 2020-Ohio-6961, § 8. The Fifth Amendment also

“forbids either comment by the proéecution on the accused’s

silence.dr inétfuéﬁioﬁs b§m£hé ééuft éhatﬂsﬁch'silénce is
evidence of guilt.” (Footnote omittéd.) Griffin v;>Califbrnia,
380 U.S. 609{ 615 (1965). ™“The object of the Amendment'is “‘to
insure that a person should not be compelled,'when acting as a

witness in any investigation, to give testimony which might tend

7 The self-incrimination clause of the Fifth Amendment o
applies to the states via the Fourteenth Amendment. Malloy v.
Hogan, 378 U.S. 1, 6 (1964).
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to show that he himself had committed a crime.’” Lefkowitz, 414
U.S. at 77, quoting Counselman v. Hitchcock, 142 U.S. 547, 562
(1892).

{f144} A person does not, however, have an “‘“absolute right
to invoke the Fifth Amendmentf”’” State v. Arnéld, 2016-Ohio-

1595, 9 43, quoting State v. Arnold( 2014-0Chio-1134, 9 22 (3d

Dist.), quoting In re High Fructose Corn Syrup Antitrust

Litigation, 293 F.Supp.2d 854, 859 (C.D.I11.2003). Instead, the

privilege against self-incrimination is limited “to instances
where the witness has reasonable cause to apprehend dangef from
a direct answer.” Hoffman v. United States, 341 U.S. 479, 486
(1951); accord Ohio v. Reiner, 532 U.S. 17, 20-21 (2001); see
also Hiibel v. Sixth Judicial Dist. Court of Nevada, Humboldt
Cty., 542 U.S. 177, 189 (2004) (“To qualifyvfor the Fifth
Amendment privilege, a communication must be testimonial,

" incriminating, and compelled.”)7 séé“generally'DaVis Ve e
Washington, 547 U.S. 813, 832 (2006) (recognizing that a
witness’s statement given to officers who were making initial
inquiries at an alleged crime scene may be testimonial for
purpéses of the Confrontation Clause). A witﬁess has reasonable
cause to apprehend danger from a direct answer when “the
implicafions of the question, in the setting in which it is

asked, [manifest] that a responsive answer to the question or an
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explanation of why it cannot be answered mlght be dangerous
because injurious'disclosure_could result.” Hoffman, 341 U.S.

at 486-87.

{1145} In order to safeguard a suspect’s Fifth Amendment

privilege against self-incrimination, law'enforCement officers
seeking to perform a custodial interrogation first must warn the
suspect “that he has the right to remain silent, that anythlng
he says can be used agalnst him in a court of law, that he has
the right to the presence of an attorney, and that if he cannot
afford an attorney one will be appointed for him prior to any
questioning if he so desires.” Miranda v. Arizona, 384 U.S.
436, 479 (1966) If a person, after receiving Miranda warnings,
invokes the right to remain silent, the State may not, as a
matter of fundamental fairness under the Due Process Clause, use

the person 'S sllence as eV1dence of gullt. See Walnwrlght v.

Greenfield, 474 U.S. 284, 292 (1986) (“[I]t is fundamentally
unfair to promise an arrested person that his silence will not
be used against him and thereafter to breach that promise by-'
using the silence to impeach his trial testimony.”);  Doyle v.
Ohio; 426 UrS. 610, 619v(l976) (“[T]he use for impeachment
purposes of [a defendant;sj silence, at the time of arresteand
after rece1v1ng Miranda warnlngs,.v1olated the Due Process

Clause of the Fourteenth Amendment ”), compare Jenklns v.
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Anderson, 447 U.S. 231, 240 (1980) (impeaching defendant by
using evidence of his pre-arrest, pre—Mirandavsilence was not
fundamentally unfair énd did not violaté_due process under the
Fourteenth Amendment when “no governmental action induced
petitioner to remain silent”).

{1146} Moreover, the Ohio‘Supreme Court held that the.State
may not use evidence of an accused’s pﬁe—arrest, pre-Miranda
silence as substantive evidence of guilt. See State v. Leach,
2004-0hio-2147, 9 37. 1In Leach, avlaw enforcement officer

testified that he called the defendant to inform him that one of

~  the alleged victims indicated that the defendant wished to speak

with police. The defendant advised the officer that he.would

meet the officer later that same day. . The defendant, however,
did not keep the appointment. Instead, the defendant called the

officer’s phone number and left a message that he wished to

“speak with an attorrey before talking to the-policei— - - -

ﬂh47} The Ohio Supreme Court determined that allowing the
officer to testify that the defendant had invoked his right to
an attorney violated “the policies behind the Fifth Amendment.”
Id. at ¥ 30. In doing so, the court noted that the United
States Supreme Court had not yét considered whether admitting

evidence of an accused’s pre-arrest, pre-Miranda silence

violates the Fifth Amendment. The court thus looked to the
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federal appellate courtsvfor guidance. = The court found a Sixth

Circuit case, Combs v. Coyle, 205 F.3d 269, 272 (6th Cir. 2000),

“[m]ost relevant.” In Combs, the appellate court concluded that
using the defendant’s statement that he made to an officer at

the crime scene (i.e., “[tlalk to my lawyer”) as substantive

evidence of his guilt violated his privilege against self-

incrimination

ﬁH48} Ten years after Leach, however, the Sixth Circuit
recognlzed that, since its Combs decision, the Unlted States
Supreme Court ruled in Sallnas V. Texas, 570 U. s. 178 183
(2013) (plurallty opinion), that,“prosecutors may use a
defendant;s pre—arrest silence as substantive evidence of his
guilt if the defendant did not expressly invoke hlS rlght to
remain silent.” Abby v. Howe, 742 F.3d 221, 228, (6th Cir.

»2014), 01t1ng Sallnas at 183 The Abby court thus concluded

e e i e PV DU QS S LU 1

RS L A U N .

that because the defendant had not 1nvoked hlS right to remain

silent, “the prOsecutor's comments regarding [the defendant]’s
pre-arrest silence would be permissible under Salinas.”- Id.
{ﬁ149} In Salinas, the defendant claimed that intreducing
evidence of his pre-arrest silence violated‘his privllege
against self—incrimination. In that case, the prosecuter
1ntroduced evidence that the defendant, during a non- -custodial

interview, had refused to answer questions posed by offlcers who
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were investigating a murder with which the defendant later was
charged. A three~justice plurality concluded that the defendant
could not assert that using his pre~arrest silence violated his
privilege against self-incrimination because he had failed td
invoke the privilege during the police interviéw.

{1150} Some Ohio appellate courts.since have conqluded that
Salinas allows the State to use a defendant’s pre-arrest, pre-
Miranda silence as substantive evidencg of guilt without

violating the privilege against self-incrimination, “if the

defendant fails to expressly invoke the privilege.” State v.

Speis, 2023-Ohio-1422, 1 17 (thh Dist. ), citing Salinas:

e

accord State v. Bender, 2024-Ohio-1750, ﬂ_48‘(3d Dist.); see
also State v. Lowery, 2023-Ohio-4444, ﬁ 14 (2nd Dist.), quoting
Salinas, 570 U.S. at_189~(“‘[P]qular misconcéptions,.
notwithstanding, therFifth Amendmént guarantees that no one may
" “"be “‘compelled in-any criminal case to be a witness-against - -

himself’; it does not establish-an unqualified ‘right to reméin
silent.’ A witness’ constitutional right to refuse to answer .
questions depends on his reasons for doing so, and courts need
to know those reasons to evaluate the merits of a Fifth
Amendment claim.’”).

{1151} In the case at bar, we need not decide whether Salinas

governs and allowed the State to comment upon and introduce
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evidence regarding appellant’s pre—arrest,-pre—Miranda silence

in the absence of an express invocation of his privilege against

self-incrimination.® Instead,'we presume “that prosecntoriai
comment on the.defendant's pre~custodial silence violates the
Fifth Amendment.” United States v. Zarauskas, 814 F.3d 509,
515-16, (lst Cir. 2016); see State v. Slusarczyk, 2024-Ohio-
4790, g 31 (8th Dist.) (testimony that, before his arrest, the
defendant “voluntariiyvcame into the police'Station, beganvto
fill out a general statement“form,icfumpled up the'form, and
then left” violated the defendant’s privilege against self—r
incrimination); State v. Pence, 2013-Ohio-1388, 4 17 (12th

" Dist.) (introducing testimeny violated tne defendant’s privilede:
against self-incrimination when detective testified that, before
the defendant had been arrested or giﬁen Miranda warnings, the

defendant’s attorney, not the defendant, returned a phone call

— e e — SPCSUREE I S A e e e T —

placed to the defendant, and the defendant never gave offlcers a

statement) ; State v. Trusty,v2013~0hio—3548, 9 19 and 24 (lst
Dist.) (the State’s substantive use of the defendant’s pre-
arrest,.pre—Miranda silence violated the defendant’s privilege
against self-incrimination; the State introduced testimony

during its case-in-chief that, after an officer contacted the

8 Moreover, we observe that the Ohio Supreme Court has not
overruled Leach.
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defendant to request an interview, an attorney contacted the
officer to notify the officer that the defendant “was going to
exercise his constitutional right to remain silent”); State v.
Estepp, 2007-0hio-2596, 9 32 (2d Dist.) (detective’s testimony
that defendant failed to return phone calls and cancelled police
interviews violated defendant’s right not to incriminate
himself). But see State v. Register, 2025-0Ohio-106, ¥ 40 (8th
Dist.) (testimony that the defendant volunfeered, but failed, to
bring police officers a written statement and photographs
depicting sexual conduct betweeq_a mother and her son did not
violate the defendant’s privilegé against self-incrimination
when testimony concerned the defendant’s actions before “being
accused or charged with a crime”). The’question then becomes
whether the error merits reversal. Zarauskas, 814 F.3d at 516;
see also Neder v. United States, 527 U.S. 1, 18 (1999), quoting
R. Traynor,. The Riddle of Harmless Error-50 (1970) —(™‘Reversal
for efror, regardless of its effect_pn the judgment, encourages
litigants to abuse the judicial process and bestirs the public
to ridicule it.’”).

B

Pre-arrest Silence

1

Appellant’s Statement That He Did Not Want to Cooperate
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{§152} During the State’s opening statement, the prosecutor
stated, “They had a person'claiﬁing to be a victim of a
shooting,vbut that person did not'want;to cdoperate, so there
was nothing else for them to do.” Although appellant did not
COntemﬁeraneously objeet dﬁring.thevétate7s opening statement,
after the pro’se'cuto:.: rcompleted his Openin’g stat'emeht, appellant
requested a mistriai and asseitedvthatﬁfhe prosecutor improperly”
commehted on appellantfs “right-ﬁo'remain silent and to not
cooperafe with the'police while he was at the hospital in
Charleston, West Virginié.& The State argued that nothing
prohibited it from stating that‘appellent did not want to
cooperete:with tﬁe officers who haquueetioned him not as a
criminal suspect butzas an alleged crime victim. The trial

court did not immediately rule on appellant’s motion for a

mistrial and instead delayed ruling on it until the next déy to

AT L TR e

‘allow the court sufficient time to research the issue.
{1153} The nex£ day, the trial court overiuled appellant’s
motionﬂfor a mistrialQ The court cautioned the State;vhowever,
not to mention appellant’s “lack of cooperation with any law
enforcement in regards to this case, unless or until he takes
the stand.” After defense ceuhsel fihished his opening
_statement, the trial court also instructed the jury that

vappellant “has the absolute right not to be forced to testify
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againét himself” and that “[i]f he elects not to testify at
trial( his silence cannot be used against him in any attempt to
prove his [guilt].”

{1154} Agent Jenkins testified that an individual, later
identified as appellant, had presented to the Charleston Area
Medical Center with a gunshot wound to his upper right arm.
‘Agent Jenkins indiéated that this individual “gave a fake name
and . . . didn’t want to . . . be interviewed.” At that point,
the prosecutor interjected that he was “going to stop [thé
testimony] right there.” The prosecutor asked the court for
permission to approach the bench, but the record does not
contain any information about what the partiés may have
discussed at the bench. The triai transcript indicates that the
prosecutor next asked the agent to explain any other information
gathered from appellant’s hospital stay. |
- {155} Appellant did rict contemporariecusly object to the 0
prosecutorfs comment during opening statement or to Agent’s
Jenkins’s testimony. We thus review these two alleged errors

for plain error.

{1156} We again note that appellate courts have discretion to

consider “[pllain errors or defects affecting substantial
rights.” Crim.R. 52(B); e.g., State v. Jones, 2020-Ohio-3051, {1

17, quoting State v. Rogers, 2015-Chio-2459, 1 23 (“An appellate
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court has discretion to notice plain error and therefore ‘is not
required to correct it.’”). A party asserting plain error must
demonstrate tne following: (1) an error occurred; (2} the error
was obvious; and‘(3) a reasonable probability that the error
affected thevoutcome of the proceeding. State v. Echols, 2024-
Ohio-5088, 1 50. |

{ﬂ157} In tneacase at bar, even if the prosecutor’s comment

was an obvious error, any error did not affect the outcome of

the proceedings.»uFirst, as indicated above, defense counsel

moved for a mietrial baaed upon.the prosecutor;s'comment, and
the trial centt:laterbgave the jufy a curative instruction to
inform the jurots that appellant’s siience could net be used to
prove hie guilt. Additionally, the prbsecutor(s comment was a
brief referencevte appellant’s statement that he did net'want to

cooperate w1th the Charleston pollce and did not suggest ‘that

appellant’s statement 1nd1cated hlS gu1lt See generally State

v. Treesh, 90 Ohio St.3d 460, 480 (2001), citing Meeks v.
Havener, 545 F.2d 9, 10 (6th Cir. 1976) (“A single comment by a
police officer as to a suspect’s silence without any suggestion
that the jury infet guilt from the silence constitutes hatmleas
error.”); Meeks at 10 (an officer’s statement that the defendant
infotmed the officer that “he would not catevto speak of this

case” constituted harmless error when neither the officer nor
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the prosecution, during closing argument, used the defendant’s
comment “to suggest that the jury draw an implication of guilt
from silence”). Moreover, as we explain in our discussion of
appellant’s sixth assignment of error, the record otherwisé
contains overwhelming evidence to support_éppellant's
conviction. - Thus, even absent the prosecutor’s comment, the
result of the trial would not héve been different.

{1168} Likewise, even if Agent Jenkins’s testimony was an
obvious error, any error did not affect the outcome of the
proceedings. The agent’s testimony was a brief reference to
appellant's>statement that he did not want to cooperaté with the
Charleston police and did not suggest that appellant’s statement

indicated his guilt. See generally Treesh; Meeks at 10.

Furthermore, nothing indicates that the result of the trial

would have been different if Agent Jenkins had not testified
““that “appellant did not wish to be interviewed: o
{11159} Conseqﬁently, we do not agree with appellant that any
error that may have occurred requirgs a reversal.
| 2
Deputy Barnhart’s Testimony
{11160} When responding to the prosecﬁtor’s question about

investigative steps, Deputy Barnhart stated that “we had set a

meeting for [appellant] to come in and talk to us. Um, which
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did not eveibhéppen.” Appellant objected, and the trial court ..
sustained the objection. The court also instructed the jury “to
disregard any statement madé by aanody,'law'enforcement,
witneés, or anybodyvelse, about; us, where or not [appellant],
uh, took part in the iﬁvestigation.” The coUrF advised the jury
that appeilanﬁ “had the absbiutely [sic] right to reméin silent
vénd‘in no way make any statements to law enforcement” and
instructed the jury “to'disfegard that statement for any
purpoée}” |

" {4161} Because appéilant objected when Deputy Barnhart
testified that a ﬁééﬁing that officers had arranged with
appellanf did not oCcuf, we review this claimed erxror for

harmless error. See Neder v. United States, 527 U.S. 1, 18

(1999) (“The erroneous admission of evidence in violation of the

Fifth Amendment’s guarantee against self-incrimination -

[is] subject to ﬁérmléss?éifsg’éﬁéiygingB;“éféféu;:vPahéii;
2012—Ohio;2577, q 162 (a violation of a defendant’s privilege
against self-incrimination is subject to harmless-error review).
_An error is harmless if the record demonstrates “beyond a
reasonable doubt that a rational jufy would have found the
defendant guilty absent the error[.]” Neder v, 527 U.S. at 18;
id. at 19, quotiﬁg Chapman v. California, 386 U.S. 18, 22 (1967)

(harmless errors are “‘small errors or defects that have little,
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if any, likelihood of having changed the result of the trial;”);
State v. Smith, 49 Ohio St.3d 137; 143 (1990) (“Unless there is
a reasonable possibility thaﬁ the improperly admitted evidence
contributed to the conviction, reversal is not.required")} see
also Crim.R. 52(A) (“Any error, defect, irregularity, or
variance which does not affecﬁ substantial rights sha’.ll be
disregarded.”); State v. Graham, 2020-0hio-6700, ¥ 55 (under the
harmless-error standard, “the state bears the burden of
demonstrating that the error did not affect the substantial
rights of the defendant”).

{162} The State’s use pf a deféndantfs-pre-arrest silence
constitutes harmless error when any comments were not extensive;
the State did not emphasize that the defendant’s pre~arrést

silence constituted evidence of guilt, and the evidence

otherﬁise overwhelmingly establishes the defendant’s guilt. See

mStaté*v;“Wiley;"2022w0hio—2131,“ﬂ~46-(8th~Qist:)~{the-Stateﬂs~?+-~w- e
use of the defendant’s pre-arrest silence was harmless error
when “the prosecutor’s questions were not extensive, the state
did not stress to the jury that [the defendant]’s ﬁrearrest
silence demonstrated guilt, and there was other overwhelming
»evidence of [the defendantl’s guilt, including [the defendant]’s
admissions that he shot [the wictim] in the back as he ran away,

he is a drug dealer, and all of the items the police found in




MEIGS, 22CAl2 ‘ ' 78

his backpack, including the gun, were his”); see also State v.
Peﬁell, 2612—Ohio—2577, T 162 (improper comment on a_defendant's'
privilege againSt‘self—inerimiﬁation constitutes harmless error
when the “imprepei comments were brief ané isolated”).
Conversely, the Stéte’s use of a defendantfs:pre-afrest silence
constitutes revereibie error Qhen the State’s ease»against the

defendant “contain[s] no physical evidence and rest[s] solely:oﬁh'

the credibility of the state’s witnesses.” Leach, 2004-Ohio-

2147, at 1 25.

{163} In the case at bar, we believe that Depﬁty Barnhert’s
testimoﬂy fhat erechedﬁled meetiné With appeilaﬁt'did‘not oééur
constithted harmless error;_ First, we obsefve:that the depﬁty's
testimony~does not-indiCate why the meetiﬁg did not occur, and
thﬁs;.wﬁether fhe'festiﬁeﬁy'actﬁeliy comments on appellanf;s

privilege against self-incrimination is Questionable. Even if

S e T T e : : RS : RIS .

the depﬁt?fe.testimony Qae, heweéer;»eﬁ'impreéer eemmenﬁ'oe
appellant’s privilegelagainsﬁbeelf—ihcriminaﬁion, that comment
was not specific or airect, meaning thaf the deputy did not
state that the officers had scheduled a meeting with appellant
and that he failed to appear. Furthermore; even if the jﬁry
inferred that.the.meeting did not occur beceuse.appellant failed
to appeaﬁ, we.observe.that, after the deputy testified that the

meeting did not occur, appellant objected, and the trial court
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instructed the jury to disregard the testimony. See Powell,
2012-0Ohio-2577, at 1 162 (prosecutor’s improper comment on the
defendant’s privilege against self-incrimination constituted
harmless error Qhen,_inter alia, “the tﬁial court immediately
sustained a defense objection to the prosecutor’s argument and
ordgred the jury to disregard it”).. We presume that the jury
followed the court’s curative instructioﬁ. See State v. Loza,
71 Ohio St.3d 61, 75 (1994); State v. Zuern, 32 Ohio St.3d 56,
61 (1987). We also note that neither the State’s>opening

statement nor closing argument commented upon the meeting’s

nonoccurrence or suggested that the nonoccurrence was indicative

of appellant?s guilt. Additionally, as we explain in our
discussion of appellant’s sixth assigﬁment of error, the
evidence of appellant’s éuilt otherwise is overwhelming.
Therefore, the record establishes beyond a reasonable doubt that
“a rational jury would have fOund”appeilant guilty even without—— -~ - =
the deputy’s statement that a scheduled meeting did not occur.?®
C

Post-arrest Silence

% We note that the State contends that the trial court
‘should have allowed the testimony as testimony regarding the
course of the officers’ investigation. See Leach, 2004-Ohio-
2147, at 9 32. Given our discussion above, however, we do not
address this argument.
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{1164} Deputy Spiker testified that he retrieved appellant
from jall and drove him to the hospital for medical attentlon
The deputy indicated that appellant had a “bullet ([that] had
begun worklng 1tself out of the arm. The deputy stated that’
during hlS interaction w1th appellant the deputy advised |
appellant that “his Muranda nghts . . ) Stlll apply and that
anythlng that he said could be used against him in [c]ourt "

After thlS statement, the prosecutor asked the deputy to

identify a photograph that deplcted appellant’s rlght arm with

“a bullet projectile'type sticking out of the skin about
‘halfway.” Appellant claims that the absence of testimony
between thé deputy’s response and the State s next questlon
suggested to the jury that appellant exerc1sed his right to
- remain silent after receiving Miranda warnings. | | |

{ﬁ165} The prosecutlon s use of a defendant’s post arrest,

‘post Miranda 51lence to 1mpeach the defendant or as substantlve
ev1denoe of the defendant's guilt violates a defendant’s due
process rights. See Vega v. Tekoh, 597 U.S. 134, 146-47 (2022);
Wainwright v. Greenfield, 474 U.S. 284, 291 (1986); Doyle v.
Ohio, 426 U.S. 610, 617-619 (1976). The rationale for this rule
is based upon.the prophylactic rule set forth in Miranda that
informs a defendant that the defendant has the,right to’renain

silent and the right to an attorney. Using a defendant’s post-
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Miranda silence would be contrary to the Miranda warnings and

allow the State to take advantage of a defendant who chooses to

remain silent when the Miranda warnings specifically géve the

- defendant the right to do so. See Wainwright at 291 (“breaching
the implied»assurance of the Miranda wa:nings is an affront to
the fundamental fairness that the Due Process Clause requires”):
Doyle at 618 (although “the Miranda warnings contain no express
assurance that silence will carry no penalty, such assurance is
implicit to any person who receiveé the warnings”).

{166} In the case at bar, Deputy>Spik§r’s testimony did not -
improperly qpmment on appellantfé decision.to remain silent
after the deputy re-advised appellant of his Miranda rights.
After the deputy stated that he re-advised appellant of his
Mﬁranda rights, the deputy did not staté that appellant then
éhose to remain siiént.‘ Instead, the prosecutor.changed the

‘“"1ine*of“questioning“and“asked“the‘deputy“tO”identify‘some'”
photographs that depicted the bullet protruding from appellant’s
arm. Thus, the State did not use appellant’s post-arrest, post-
Miranda silence as substantive evidence of the defendant’s
guilt.

{167} Even if the deputy’s testimony suggested that
appellant remained silent and thus constituted an improper

comment, we note that appellant did not contemporaneously object
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to the deputy’s testimony. Appellant’s failure to object at a
time when the trial court could have corrected any error means
that he forfeited all but plain error for purposes of appeal.
Nothing in the record suggests that the outcome of the trial
would have been different if Deputy Spiker had not stated that

he re-advised abpellant of his M&rapda rights. Moreééer; the
record does not establish that the case at bar is one of the
rare cases in which failing to recognize the alleged érror wouldE'

result in a manifest miscarriage of justice.

{ﬂ168} Acéordiﬁgly, based upon the foregoing reasons, we

overrule appeilant’s fourth assignmeﬁt of error.
IIr
Fifth Aséignment of Error

{ﬂ169} In his fifth assignment 6f error, éppellant argues

L

that the trial court deprived him of dﬁe process and a fair

trial by allé&ihg thé-State to introduce allegediy imprbper

victim-impact evidence. Appellant asserts that this evidence
started during the prosecution’s opening statement, when the
prosecutor stated the following:

[The victim] was a young man who was only twenty five
(25) years old, um, he was in the prime of his life.
He graduated from Wahama High School. He excelled in
football there "and that helped him continue with his
education at the University of Charleston, where he
played football and graduated with a degree in
-Business Marketing. He lived here in Pomeroy at 108

L -~V
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Legion Terrace. Uh, he was working with his father
and his concrete business, and his plan one day was to
take over that concrete business from his father once
his father retired.

{11170} Appellant contends that the victim-impact evidence
continued during Agent Jenkins’s testimony, when he stated that
the victim was “tough” ahd had the “will to live.” Agent
Jenkins further testified that the victim was “very well-liked”
in the community, and an “all-star athlete, uh, just one of
those guys that everyone liked, everybody wanted to know,
everybody wanted to be around.”

{171} Appellant asserts that neither the prosecution’s
opening statement hor Agent Jenkins’s testimony was “relevant to
any of the issues before the jury.” Instead, appellant contends
that the information served to remind the jury that the victim

“was a good person,”'his death was tragic, and his family wanted

justicef Appellantrclaimsvthat the Qr9§§pg§}pnf§_ggggingmu )

statement and Agent Jenkins’s testimony made the jury biased
against him and made “it unlikely that they could fairly
consider whether [appellant] was actually guilty.” Appellant

contends that the “evidence was substantially outweighed by

unfair prejudice under Evid.R. 403(A), and should have been

excluded.”
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- {172} Appellant fﬁrther observes that his trial counsel did
.nOt object to the prosecution's opening étatement or'tovAgent
Jenkins’s testimqu. He nevertheless asks this court to réview
this assignment of error for_plain error or to consider_whéther
trial counsel provided ineffective assistance of counsel by
'failing to object. |

{ﬂ173} The State does not agfee that it-presented improper
victim-impagt evidenée. The State first asserts that its
opening statement was not evidence and that it offered relevant
information regarding the victim to provide background about the
case, not to impermissibly appeal té the jury’s emotions. The
State contends that the opening statemeﬁt simply.offered |
personal characteristics_of:thebvictim'and did not commént on
any emotional impact on the victim’s family.

{1174} The State further argues that its opening statement

“did not serve to remind the jury what a good person the victim

was, how tragic it was that he died, or how the victim’s parents
wanted justice.” The.State asserts that its opening statement
did not “seek to direct the jury away from the facts of the case
and towards feelings of sympathy to the vicfim’s family and‘
anger towards Appellant.” The State also disagrees with
appellant that the trial court shpuld have excluded the comments

made during opening statement. The State again asserts that
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opening statements are not evidence and that Evid.R. 403(A) thus
does not apply to opening statements;

{1175} The State additionally disputes appellant’s argument
that Agept Jenkins’s testimony contained improper victim-impact
evidence. The State contends that the agent’s testimony did not
relate to thg emotional impact of the crime on the victim’s
family. The State argues that Agent Jenkins’s testimony_was
relevant to show the victim’s path from his home to his
neighbor’s home and to iilustrate the investigative steps law
enforcement officers took to try to identify a suspect who may
have had a motive for the murder. The State asserts that the
agent’s testimony fdid not seek to di:ect the jury away from the
facts of the case and towards feelingé of sympathy to the
victim’s family and anger towards [a]ppellant.”

A

-7 7 "standard of Review

{1176} Wwe first observe that appellant failed to

contemporanecusly object to the proéecutor's opening statement
and to Agent Jenkins’s testimony. He therefore forfeited all
but plain error for purposes of appeal. We again obserQe that
to establish that piain error occurred, appellant mﬁst show that
“an error occurred, that the error was obvious, and that there

is ‘a reasonable probability that the error resulted in
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prejudice,’ meaning that the error affected the outcome of'the
trial.” State v. McAlpin, 2022-Ohio-1567, 1 66, quoting siate
V. Rogers,'201590hio-245§, ﬁ‘22. Aé we explain bélbw, we dd not
belieVé'that the trial court erred by allowing improper victim-
iﬁpaét testimony. Furthermare; even if the trial court
obviously erred b§ allowing improper victiﬁ-impact evidence, the
error did hét:affect the outcdme'bf'the trial.
| B
Victim-impact Evidence

» ﬂHTT}.“Victim-impaét"evidence includes evidence rélatinglto
the victim’s personéi characteristics and the impadt that the
crimes had onrthe victim;s famiiy_ﬁ State v. Graham; 2020—0h104
6700, 1 113;.accord«MbAipin at 9 113. “Victim—impaét testimony
is admissible during the Quilt phase of.the proceedings only

: whgn it”is relevant to the commission of the offense and it is

not overly emotionalf”- Grah%ﬁ at“ﬂ i3é;‘aé;ord State v. Gross,
2002-0Ohio-5524, ﬂ.62 (victim-impact testimony is relevant and
admissible dufinq the guilt phééé of a death-pénalty trial when
the teStimoﬁy concerns'the circﬁmstances surrounding the

commission of the mﬁrder); Stateuv. Beuke; 38 Ohio St.3d 29, 40

(1988)"(“victim—background evidence may be relevant to

establishing facts of consequence or otherwise necessary to

prove an element of the crime”); see also State v. Eaﬁtéhbérry,
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72 Ohio St.3d 435, 440 (1995) (“[e]vidence relating to the facts
attendaﬁt to the offense, however, is clearly admissible during
the guilt phase.”); Evid.R. 401 (defining relevant.evidence as
“evidence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more
probable or less probable than it would be without the
evidence”) .

{1178} “Testimony is ovérly emotional when it is likely to

inflame the passions of the jurors and elicit a purely emotional

response that would inhibit the jurors from making an objective

and rational.aeterminatiqp regarding the defendant’s guilt
and/or the appropriate punishment.” Graham, 2020-Ohio-6700, at
1 123. Courts that are deciding whether testimony is overly.
emotional may consider ﬁhe following factorsﬁ (1) “‘the length
of the victim-impact testimony’”; (2) “‘whether witnesses,
jurors, -and audiencs mEmbers showsd physical signs of emotion =
during the testimony’”; (3) “‘the detail and depth of the
victim-impact testimony with regard to the murder victim([s]’”;
and (4) “‘whether the victim-impact witness used emotionally
charged language.’” MbAlpin, 2022—Ohio—1567, at 1 114, quoting
Graham at 9 126; accord Staté v. Nicholson, 2024-Ohio-604, {

194.
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{1179} Even if victim-impact evidence is relevant and not
overly emotlonal, however, Evid.R. 403(A) prohlblts its
admission 1f the.“probatlve value is substantlally outwelghed by
.the danger of unfalr prejudice, of confusion of the 1ssues, or
of mlsleadlng the jury.” Vlctlm—lmpact ev1dence carrles a risk
of prejudice because it “serves to 1nflame the pa351on of the
jury w1th evidence collateral to the principal issue at bar
State v. Whlte, 15 Ohlo St 2d 146, 151 (1968) Addltlonally,

 the 1mproper admission of v1ct1m—1mpact evidence “1ncreases the
llkellhood that arbltrary factors will 1nfluence the jury s
dec1sxons, Wthh increases the p0351b111ty that a reversal will
be required “ Graham, 2020—Oh10—6700, at 4 136.

{ﬂ180} Moreover,;“[l]n the event that evidence is 1ntroduced
that is so unduly prejud1c1al that it renders the trial

'fundamentally unfalr, the Due Process Clause of the Fourteenth

Amendment provides a mechanlsm for relief.” Payne v. Tennessee,
501 U.S. 808, 825 (1991). Courts “have deflned the category of

infractions that violate ‘fundamental fairness’ very narrowly,”

however. Dowling v. United States, 493 U.S. 342, 352 (1990).

ﬁH81} In the case at bar, an obvious error did not occur
when the prosecutor lntroduced the case to the jury by citing
' background information about the victim. The prosecutor’s brief

description of the victim in his opening statement simply
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pointed out the victim’s age and provided context that explained
that he had been living in Meigs County before his death. See
State v. Williams, 2003~Ohio-4164, 943, quoting State v.
Lorraine, 66 Ohio St.3d 414, 420 (1993) (“the ‘circumstances of
the v1ct1ms are relevant to the crlme as a whole. The victims
cannot be separated from the crime.”); State V. Mthlght, 2005~
Ohio-6046, ¥ 102 (trial court did not plalnly err by allowing
prosecutor to comment, during opening statement, upon the
victim’s age and college attendance); see id. at 9 103 (plain
error did not result from prosecutor’s “pbrief and not overly
emotional” statements during closing argument that described the
victim “as a nice, kind-hearted, and helpful person to point out
the likelihood that (the victim] provided a ride to [the

defendant} on the night she disappeared”).

-

{ﬂ182} To the extent that the prosecutor 1mproperly commented

=TGN UV SN I e T

upon v1ct1m—1mpact ev1dence, we note that the trlal court
instructed the jury that openlng statements are not evidence,

and this instruction “cured any error,” Nicholson, 2024-Ohio-

604, at 9 199, citing State v. Treesh, 90 Ohio St.3d 460, 480

(2001). Furthermore, nothing suggests that allowing the
prosecutor to begin the opening statement with a short
description of the victim was so extremely unfair that allowing

the comment violated fundamental notions of justice so as to
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violate appellant’s due process rights. Consequently, we do not

believe that the trial court plainly erred by falllng to
1nterrupt the State S openlng statement to 1nstruct the jury to

dlsregard the statement relatlng to the- V1ct1m’s background

S~

Nothing in the State’s opening statement was laden w1th emotlon

or SOught solely to appealyto the jury's sympathies.

{1183} Moreover, Agent Jenkins’s testimony/that the victim
was “very well-liked” in thevcomﬁunity, and an “all-star-
athlete, uh, just one of those guys that everyone liked,
everybody wanted to know, everybody wanted to be around” helped
explaln the Circumstances that 1ed officers to a suspect.

Before the agent testlfled about the victim’s background and
relationships, he had stated that “in any murder investlgatlon,}

espe01ally when [officers] don’t automatlcally know who the

_Ssuspect _is”_ officers “try“to gain.as_much knowledge.. about thatm-ww

victim as [they] can.” Agent Jenkins stated that this 1nqu1ry
involves considering the victim’s activities, friends, family,
spouse; children, and any other significant individuals. He
explained that once an officer gathers background information
about a victim, then the officer “can start piec1ng together
what might have been going on’ 1n.[the v1ct1m] s life” and what

motivated a person to kill the victim.
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{1184} Agent Jenkins’s testimony thus did not serve as
victim-impact evidence. Instead, the agent stated that
exploring the victim’s background and relationshipé helped him
understgnd whether anyone had a motive to kill him. See State
‘v. Allard, 75 Ohio St.3d 482; 500 (1996) (“testimony concerning
[the victim]'s plan to remarry was relevant to [the defendant]’s
‘motive to commit the murders”); see generallvatate v. Maxwell,
2014-Ohio~1019, q 137 (testimony about the victim’s “family and
her divorce provided background information about ([the victim]’é
relationship with [the defendant] and the witnesses who
testified” and was not prejudiciél victim-impact testimohy when
it was not overly emotional).

{185} Additionally, even if Agent Jenkins’s testimony that
the victim was “tough” and had the “will to live” did not relate

to the facts and circumstances of the crime or tb officers’

investigation, the agent’s testimony was brief and not overly

emotional. See Nicholson, 2024-Ohio-604, at 9 197 (testimony

that the victims “had been ‘good kids’ or ‘respectful’ or
‘polite’” did not constitute improper victim-impact testimony
when testimony wés “brief, served to establish the existence of
the victims, and provided the jury with a backdrop againstlwhich
to view the relationships between [the defendant] and each of

the victims”); State v. Wilks, 2018-Ohio-1562, § 78 (testimony
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that the victim “‘had a beautifulvhearf,’” “'‘was smart, céring,
funny,’” “floved to qake pebple laugh,’” “‘commanded
atteﬁtion,'? and was “‘the best thing since sliced bread’” did
not céﬁstitufe impioper victim—impact testimbny when it was
brief, not overly“emotional, ahd did not méntion'the effect thét
the viétim’s deafh had on tﬁe families). ComparémGraham; 2020;
'Ohio—6700, atdﬂlos; q 11&, 9 133, and 1 134 (triél court erred
by aliowing victim’s father’s testimohy,'épanning loipages of

the transcript, about the victim’s “life and the impact his

 death has had upon [the] fathéf, especially when ﬁhat testimony_

provided the jufy with no relevant facts attendant to the
offense and the jury had already received evidence that [the
victim] had been a living person,” but the testimony was not

overly emotional, so the error was not prejudicial);.Mthight at

‘like somebody.hit [him] in the stomach with a siedgéhammer’ was
of questiénabie rele&ance”).

{186} We therefore do not believevthat the trial court
plainly erred by allowing Agent Jenkins’s testimony regarding
the victim’s “tough[neSs],” “will to live,” background,ror
reputation in thé_community. |

{187} To the extent appellént alternativeiy asserts that

trial counsel rendered ineffective assistance of counsel by
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failing to object to the State's_opening statement or to Agent
Jenkina’s teetimony, appellant cannot establlsh that counsel’s
fallure to object was anything other than legltlmate trial
strategy.l® See State v. Conway, 2006-Ohio-2815, 9 103 (trial
‘counsel’s “failure to make~objectione is not alone enough to
sustain a claim of ineffective assistance'cf counselk); accord
-State Q. Sowell, 2016—Ohio—8025,xﬂ 144 (rejecting argument that
failing to-preserve errcr is lnherently prejudicial and stating,
“[i]t is.nof enough that an alleged errof resalted in a
disadvantage for an accused”) And even if counsel’s failure to
- object was deficient, appellant cannot establish prejudlce See
State v. Fears, 86 Ohio St.3d 329, 347 (1999) (defendant must

“show that any particular failure to cbject substantially

violated [an] essential duty [and] was prejudicial”); accord

State v. Holloway, 38 Ohio St.3d 239, 244 (1988) (stating that

mfailure to object 1nsuff1c1ent on 1ts owhmfc establlsh

ineffective assistance of counsel; instead, a defendant still
must demonstrate that counsel substantially violated an
essential duty and that counsel’s performance materially

prejudiced the defense).

. 10 We include the legal principles that apply to an
ineffective-assistance-of-counsel claim in our discussion of
appellant’s seventh assignment of error.
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{7188} Accordingly? based upon the foregoing reasons, we ;
overrule appellant’s fifth:assignmentlof error.
v

Sixth Assignment of Error

{ﬂ189} In his sixth assignment of error, appellant argues

that the record does not contaln suff1c1ent evidence to support
his conviction and that hlS conviction is agalnst the manifest
welght of the ev1dence. Appellant clalms that the-State falled |
to prove beyond a reasonable doubt that he “purposely cause[d]
the death of another "1 Appellant contends that (l) the
'accompllce testlmony of Rlchard Walker that 1mpllcated appellant
was not credlble, (2) the State falled to establlsh & proper
chain of custody for several 1tems of phy51cal ev1dence and
otherw1se falled to establlsh that law enforcement officers
. followed proper protocols -when. collectlng .and_ logglngrev;dence,_;_emeuwuﬂm,
and (3) the State dld not properly authenticate the letters that
appellant purportedly wrote whlle in jail.

{1190} As we explain below, we believe that the record:
contains sufficient evidence to support appellant’s conviction
and that his contiction is not against the manifest weight of

the evidence.
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A
Sufficiéncy and Manifest Weight of the Evidence

{1191} Initially, we observe that “sufficiency” and “manifeét
weight” present t&o distinct legal concepts. Eastley v.
Vblkman, 2012-0hio-2179, 9 23 (“sufficiency of the evidence is
quantitatively and qualitatively different from the weight of
the evidenée”); State v. Thompkins, 78 Ohio St.3d 380 (1997),
syllabus. A claim of insufficient evidence invokes a due
proéess céncern and raises the question whether the evidence is
legally sufficient to support the verdict as a matter of law.
Thompkins, 78 Ohio St.3d at 386;.see Jackéon v. Virginia, 443
U.s. 307, 316 (1979) (staﬁing that one of the essential
guarantees of the due process proteétions under the Fourteenth

Amendment is “that no person shall be made to suffer the onus of

a criminal conviction except upon sufficient proof—defined as

evidence necessary to convince a trier of fact beyond a
reasonable doubt of the existence of every elemeht of the
offense”). BAppellate review of a sufficiency-of-the-evidence
challenge is de novo. Thompkins at 386 (™ ‘Whether the evidence

is legally sufficient to sustain a verdict is a question of

11 We recognize that appellant has not challenged the prior-
calculation-and-design element needed to prove aggravated
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. law.’”); accord State v. Bertram, 2023-Ohio-1456, 1 8 (“A
challenge to the suffiCiency of the evidence is reviewed de

novo.”); see Painter and POlllS, Ohio Appellate

Practlce, Appendlx G (2023) (sufflclency challenge “trlgger[s]

de novo rev1ew”)

{ﬂ192} When revlewrbg.the sufficiency of the.ev1dence, an
appellate court’s 1nqu1ry foeuses prlmarlly upon the adequacy of
the ev1dence; that is, whether the evidence, if belleved,
reasonably could support a flndlng of gullt beyond a reasonable
doubt. Thampklns at syllabus Tbe “critical 1nqu1ry” on appeal
“is whether, after v1ew1ng the ev1dence in the llght most |
favorable to the prosecution, any rational trler of fact could
have found the essential elemebts of the orime beyond a
reasonable doubt " (Emphas1s in orlglnal ) Jacksob, 443 U.S.
at—318- 319f~e g:;-State»v~—Dean,~2015 ~Ohio~ 4347———~450,-State V-
Jenks, 61 Ohio St 3d 259, 273 (1991), superseded by state
constitutional amendment on other grounds as stated in State v.
Sm1th,y80 Ohio St.3d 89, 102 (1997), fn. 4. Furthermore, the
sufficiency—of—tbe—evidence inquiry does not péermit a reviewing
court to assess “whether the state;s evidence is tobbe believed,

but whether, if believed, the evidence against a defendant would

murder. We limit our review accordingly.
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support a conviction.” Thompkins, 78 Ohio St.3d at 390 (Cook,
J., concurrlng), accord State v. Pbuntney, 2018—Ohlo 22, 1 19.
{71193} Thus, when rev;ew1ng a sufficiency-of- ~the- evidence

clalm, an .appellate court must construe the evidence in a light

most favorablé to the prosecution. E.g., State v. Hill, 75 Ohio

St.3d 195, 205 (1996); State v. Grant, 67 Ohio St.3d 465, 477
(1993). A reviewing court will not overturn a conviction on a
sufficiency—of—thg—evidence claim unless reasonable minds could
not reach the conclusion that the trier of fact did. State v.

Tibbetts, 92 Ohio St.3d 146, 162 (2001); State v. Treesh, 90

Ohio St.3d 460, 484 (2001); see also In re Z.C., 2023-Ohio-4703,

1 i3, quoting Bryan-Wollman v. Domonko, 2007-Ohio-4918, ¢ 3,

quoting Thompkins at 386, 678 N.E.2d 541, quoting Black’s at

1433 (“'When applying a sufficiency-of-the-evidence standard, a

court of‘appeals should affirm a trial court when “‘the evidence

‘is legally sufficient to support the jury ‘verdict as a matter of
law.” "7 ") ; Burks v. United States, 437 U.s. 1, 16 (1978)
(reversal for insufficient_evidence “meansnthat.the government’s
case was so lacking that it should not have even been submitted
to the jury” [emphaéis sicl).

{ﬁ194} “Although a court of appeals may determine that a
judgment of a trial court is sustained by sufficient evidence,

that coﬁrt may nevertheless conclude that the judgment is

L Zem B e m
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against the weight of the evidence!” Thompkins, 78 Ohio st.3d
iat 387. Appellate review under the man1fest~welght -of-the- o
evidence standard is deferential. See zZ.C. at 9 15 (“the phrase
‘somebcompetent, credible evidence’ can be helpfnl in describing
the'reviewing court’s deferential role in the manifest;weignt |
analy51s”), Black’s (12th ed. 2024) (the pnrase‘“manifest weight
of the evidence” “denotes a deferentlal standard of review under
whleh'a verdlct will be reversed or dlsregarded only if another
outcome is ebvidnsly_correct and the verdict is clearly
unsupported by.tne-evidence”).
{11195} A manifest-weignt chailengevinvolves an inquiry into
the persua31veness of the ev1dence See State V. .Martin, 2022—
Ohio- 4175 q 26 quotlng Eastley, 2012-0hio-2179, at 1 19 (“The

term ‘“manlfest weight of the evidence” . . . relates to

 persuasion.’”); State v. Wilson, 2007-Ohio-2202, 9 25 (manifest-_

weight inquiry asks “whose evidenee is more persnasive”). A
court that is considering a'manifest~weight challenge must
“‘review the entire record, weigh.tne evidence and all
reasonabie inferences, and consider the eredibility of
witnesses.’” State v. Beasley, 2018—Ohio;493, 9 208, quoting
State v. McKelton, 201640hio-5735; q 328. 1In condueting this.

review,-“the‘appellatevcourt sits as a ‘thirteenth juroxr’” and

may disagree with the jury’s resolution of the conflicting
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testimony. Tibbs v. Florida, 457 U.S. 31, 42 (1982); accdrd
Thompkins, 78 Ohio St.3d at 387. The reviewing court must bear
in mind, however,‘that credibility generally is an issue for the
trier of fact to resolve. State v. Issa, 93 Ohio St.3d 49, 67
(2001); State v. Murphy, 2008-Ohio-1744, § 31 (4th Dist.).
“‘Because the trier of fact see%'and hears the Witneéses and is
particularly competent to decidé “wﬁether, and to what extent,
to credit the testimony 6f particular witnesses,” Qe must afford
substantial deference to its determinations of credibiliﬁy.’”

Barberton v. Jenney, 2010—Ohio-2420, % 20, quoting State v.

Kbhya, 200%—0H10—6312, ¥ 6 (2d Dist.), quoting State v. Lawson,

1997 WL 476684 (2d Dist. Aug. 22, 1997). As the Eastley court
explained:

“‘[I]ln determining whether the judgment below is
manifestly against the weight of the evidence, every
reasonable intendment must be made in favor of the™ -
_Judgment and the finding of facts. e e

If the evidence is susceptlble of more than one
construction, the reviewing court is bound to give it
that interpretation which is consistent with the
verdict and judgment, most favorable to sustaining the
verdict and judgment.’” ;

Id. at 1 21, quoting Seasons CdafECo., Inc. v. Cleveland, 10
Ohio st.3d 77, 80 (1984), £fn.3, quoting 5 Ohio Jurisprudence 3d,
Appellate Review, § 60, at 191-192 (1978); accord Z.C., 2023~

Ohio-4703, at § 14, quoting Eastley at 9 21 (when “weighing the
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evidenee, the court of appeals muet always‘be mindful of the‘
presumption in favor of the finder of fact”).

{ﬂ196}'Thus, aﬁ appeilate eourt'will ;leave the iseues of
weightrand credibility of the evidence to the fact finder, as
long as there is a rational basis in the record for [its)
decision.” State v. Pickleeimer, 2012-0Ohio-1282, ¥ 24 (4th
Dist;);_adcord Sfate v. Howard, 2007-Ohio-6331, 4 6 (4th Dist.)
(“We will not intercede es long as the:trier of fact has some
factual and rational basie for its determinatioe of credibility
and weight.”);'see also Tibbs v. Florida, 457 U.S. 31, 45 (1952).- 
(suggestiﬁg that a verdict is not against the weight of the
evidence when the evidence «rationally supports [the] vefdict”).

{1197} Accordingly, if the prosecution presented substantial,
credible evidence upon which the trier of fact reasonably COulQ'.
-M_mconclude+_beyond;amreasonable:doubtf;that;ihemessen;iaieeiementswe_nmm;-e_M
of the offense had been established, the'jﬁdgment of conVietion
is not against the manifest weight of the evidence. E.gf, State
v. Eley, 56 Ohio St.2d 169 (1978);,see also Eastley at 1 12,
quoting Thompkins, 78 Ohio St.3d at 387, quoting Black’s (6th
ed.1990) (Judgment not against the manifest weight of evidence
when “‘“the greater amount of crediblezevidence”'” supports it);
see also State v. Leonard, 2004—Ohio—6235, 1 81, quoting State

- V. Getsy, 84 Ohio St.3d 180, -193-194 (1998), citing Eley at
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syllabus (“The question to be answered when a manifest-weight

issue is raised is whether ‘there is substantial evidence ﬁpon
which a jury could reasonably conclude that ali the elements
have been proved beyond a reasonable doubt.’” [emphasis in
original.]). A court may reverse a judgment‘of conviction only
if it appears that the fact finder, when it resolved the
conflicts in evidence, “‘clearly lost its way and created such a

manifest miscarriage of justice that the conviction must be

reversed and a new trial ordered.’” Thompkiﬂs at 387, quoting

State v. Martin, 20 Ohio App.3d 172, 175 (1st Dist.19835. A
reviewing court should find a conviction_against the manifest
weight of the evidence only in the “‘exceptienal case in which
the evidence weighs heavily ageinst the conviction.’” Id.,

qguoting Martin, 20 Ohio App.3d at 175; accord State v. Clinton,

2017-Ohio-9423,  166; State v. Llndsey, 87 Ohio St.3d 479, 483

(2000) .
B
Walker's Testimony
{1198} Appellant firsenquestions the credibility of Walker’s
testimony that appellant shot the victim. - Appellant argues‘ﬁhat
Walker’s testimony that appellant shot the victim is not worthy
'of belief because, if appellant had been present at the crime

ecene, as Walker claimed, then the victim would have identified
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appellant when the victim’s neighbor asked the victim who shot
him. He claims that the victim instead identified the assailant
as “some black guy.” Appellant states that the victim’s
statement that “some black guy” shot him is not suff1c1ent
evidence to conv;ct hlm of purposely kllllng the victim and that
the jury lost 1ts way by credltlng Walker s testlmony

{ﬂ199} Appellant also contends that Walker’s testlmony is not
worthy of belief because (1) Walker entered into a plea bargaln
. with the State that allowed hlm to escape a life sentence in
exchange for his testlmony, and (2) he admltted that he had
given law enforcement offlcers multiple stories.

{200} Appellant also asserts that the phys1cal ev1dence, or
lack thereof, does not corroborate Walker’s testimony.

| 1
—W“éoﬁémhlaéﬁiéﬁiw‘““'”°*"“

{11201} Appellant first contends that the State’s “entire
case” rested on Walker's”testimony_and that the jury should not
have believed Walker’s testimony. Appellant observes that,

before the victim died, the victim identified the person who

shot him as “some black guy.” Appellant asserts that the

evidence shows that appellant and the victim knew each other.
He thus suggests that if appellant truly had hit the victim with

' the butt of the shotgun, as Walker claimed, then appellant would
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have identified appellant as the “black guy” who shot him.
Appellant argues that the victim’s failure to identify appellant
as the person who hit him or shot himlindicates that Walker did
not tell the truth about appellént’s-involvement. He claims |

that the victim identifying the assailant as “some black guy” is

thus insufficient to convict appellant and that the jury lost

its way by crediting Walker’s.teétimony.

{11202} Appellant additionally cléims that a reaéonable juror
could not have believed Walkef’s testimony that, when the victim
opened the door, appellant hit the victim and caused him to
stumble back into the house. Appellant questions whether
appellant, “lurking out of sight'along the sidé of the door,”
could have “muster[ed]venough force to knock a college football.
player off-balance.” He states, “If tappellant] was close
_enough to hit [the victim] with the butt of a shotgun, why
didn’t {[the victim] telllanybody?” Appellant disputes the
State’s assertion that the victimvdid not know that appellant
“*was the one who hit him with the butt of the éhotgun because
[appellant] was hiding along the side of the door when [the
victim] answered and was hit.” Appellant claims that the record
contradicts the State’s suggestion and contends that Walker

testified that appellant hit the victim in his chest in a manner

that caused the victim to “stumble[] back.”
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{ﬂ203}vThe State does not agree with appellant that the

victim’s failure to name appellant as the person uho shot him
shows that the jury'lost its way when credltlng Walker’s
testimony that appellant shot the victim. The State contends
that the.evidence.established that Nelson, an African American
male, shot the victim and that the victim did.not know Nelson.
The State argues that the evidence further shoWed»that, after
Nelson shot the victim,.appellant “approached (the victimi.from
behlnd and shot hlm with a shotgun multiple tlmes ‘in the back.”

- The State asserts that the victim most likely did not see who
shot him in the back.' Accordlng to the State, therefore, the
victim’s statement that “some black guy” shot him likely
referred todNelson. | | |

{204} The State further argues that the‘victim's failure to

spec1fy appellant as one of the persons who shot him could be

due to “any number of reasons.” The State suggests that the
victim may not have seen who hlt him with the butt of the
shotgun “because Nelson knocked on the door and [appellant] was
hldlng along the side of the door when {[the victim] answered and
was hlt.” The State also p01nts out that the victim had
sustained.gunshot and shotgun wounds that proved-to bevfatal and
was struggling tovsurvive when he advised his neighbor that

“some black guy” shot him. ‘The State asserts that, given the
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victim’s dire situation, his lack of specificiﬁy about who ahot
him and who ransacked his house.was perfectly reasonable.

{11205} Regarding appellant’s argument that the victim
identifying the assailant as “some black guy” is insufficient
evidence to convict appellant, we obser#e that the State’s case
did not rest solely upon the victim’s statément that “some black_
guy” shot him. Instead, the State presented other evidence to
suggest that appellant was the individuai who shot the wvictim in
the baék with the shotgun. Walker,téstiéied that, after Nelson
shot the victim, he and Nelson ran tq the car, and appellant

stayed behind. Walker then heard two shotgun blasts. Appellant

did not have any shotguh wounds, and the only other person in

the vicinity who displayed evidence of being shot with a shotgun

was the victim. The circumstantial evidence thus indicates that

appellant was the 1nd1v1dual who shot the victim with the

S S e fem e =S g g e e e e e T i e e [RROSEE S ——

shotgun.
{1206} Additionally, the State presented evidence that
appeilant wrote letters that suggested he had attempted to
- concoct a story to attempt to prove that hé did not shoot the
victim. Appellant also sustained a gunshot wound to his‘arm,
and the bullet removed from his arm matched the bullet retrieved

from the victim’s body. We therefore do not agree with
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appellant that the State’s case rested solely upon the v1ct1m
identifying the individual who shot him as “some black guy.”

* {11207} Moreover, if the victim was shot from behind, then, as
‘the State asaerts; the victim most likely did not see who shot
him in the back with the shotgun. His identification of “some
black guy” who shot him may have referred to Nelson; The vietlm
~did not know Nelson, and Walker testified that Nelson shot the

victim with a .45-caliber weapon. The victim’s statement that

“some black guy” shot him thus may have referred to Nelson’s act

of shooting the victim with the .45—ealiber weapon.

{ﬂ208} With respect tovappellant’s assertion'that Walker
testified that appellant hit the victim ia the chest, we observe
that;tﬁe.record doee»notlsﬁpport'appellant’s assertion.

Instead, the prosecutor asked Walker if he recalled where

“appellant hit the victim with the BUEE SE ERS shotgun.” Walker

stated, “I guess like his chest.” The prosecutor pressed Walker
for a more definitive answer and asked him whether he knew where
appellant hit the victiﬁ. Walker stated that he did not. He
clarified that he saw appellant hit the rictiﬁ but did not
Irecall thch part of the victim’s body appellant hit. Walker
dld, however, recall that, after appellant hit the victim, the

victim “stumbled back” into hlS house.
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{209} Furthermore, none of the evidence presented at trial
indicates whether the victim even had an opportunity to view
appellant’s face to be able toAident}fy him by name. During his
testimony, Walker did not (1) explain why the victim failed to
identify appellant by name or (2) give any indication that the
viétim had the opportunity to see appellant’s face. Walker
stated thét Nelsoﬁ knocked on the door and asked the victim if
he could use the phone. Before knocking on the door, Walker and
appellant had been standing toward the :ight side of the door,
potentially out of the victim’s line of sight. Wheh the victim
opened the dobr, appellant hit him wigh the 5utt eﬁé of the
shotgun. The record does not indicate that the victim éaw

appellant’s face before appellant hit him with the butt of the

'shotgun or that he had the opportunity to view appellant’s face.

Even if he had, as the State observes, after the victim was |

shot, he was struggling for his life. Thus, any failure to
specifically identify appellant as the individual who hit him
with fhe butt of the shotgun would be eminently understandabie.

{11210} Moreover, as the State notes, thevshotgun wounds
indicate that the assailantkshot-the victim in the back. Thus,
the victim most likely did not have any opportunity to turn
aroun§ and see who shot him with the shotgun. Plus, the

shooting occurred in the dark of night, and neither party
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- presented any evidence reoarding'the,lighting conditions at the
__time of the yictim’s shooting to suggeét that.he would have been
able to 1dent1fy appellant if he had seen hlS face.
Consequently, the victlm’s failure to identify appellant as the
1nd;v1dual who shot hlm, or to otherwise state that appellant
was present; does not suggest that the jury clearly lost its way
by creditlng Walker’s testimony.
2
'Walker's PleavBargain'and Lies

{9211} Appellant next clalms that Walker s testlmony was not
credible because he “had a very clear reason to lie to [the]
jury and minimize his own culpablllty in the murder of [the

v1ct1m]. Appellant notes that Walker agreed to cooperate w1th

the State and, in exchange, received a prison sentence of 15 to

_ éig"§é£fs.””” 3
{ﬂ212}.Appellant further argues that lies besieged Walker’s

testlmony and made hlS testlmony unworthy of bellef Appellant
contends that Walker s testimony shows that “he is good at
lylng” and that he even admitted that he told lles ' Appellant
states that Walker gave offlcers several stories about what
transplred, yet the prosecutlon urged the jury to believe that
Walker told the truth at trial. He asserts that the’jury lost

its way by credltlng Walker’s testlmony
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{1213} We again note that the trier of fact sits in the best

position to determine whether a witness is credible and whether

the witness’s testimony is reliable. See Seasons Coal Co., 10
Ohio St.3d at 80. The trier of fact has “the benefit of
actually seeing the witnesses testify,” obserﬁing facial
expressions and body language, hearing voice inflections, and
discerning “qualities such as hesitancy, equivocation, or candor
(or the lack of it).” State v. Fell, 2012-0Ohio-616 (6th Dist.),
q 14; accord State v. Pinkerman, 2024-Ohio-1150, 1 26 (4th
Dist.). Thus, when assessing a witness’s credibility, the trier
of fact “should consider tﬁe demeanor of the witness and the
manner in which he testifies, his connectidn orvrelationshib
with the prosecution or the defendant, and his interest, if any,
in the outcome.” Stéte v. Antill, 176 Ohio St. 61, 67 (1964);

see also Ohio Jury Instructions, CR § 207.05 (Rev. Dec. 10,

2011) (instfucting jurors to consider the following factors when
determining the credibility of each witness: “the appearance of
each witness upon the stand; the witness’ manner of ﬁestifying;
the reasonableness of the teséimony} the opportunity the witness
had to see, hear, and know the things about which the witness
téstified; and the witness’ accuracy of memory, frankness or

lack of it, intelligence, interest, and bias, if any, together
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with all the facts and circumstances surrounding the
testimony”) .

{1214} Appellate'courts do not share the trier of fact’s same
perspectlve and cannot repllcate “[t]he intimate and evanescent
nature of observed testlmony Féll, 2012f0hlo—616, at ¢ 14
(6th Dlst ). For thls'reason, appellate courts larcely defer to'
the trler of fact s credlblllty determlnatlons so long as all of
the‘ev1dence in the"record “reveals no 1ncon51stenc1es or other

conflicts in the evidence” to.suggest that the jury clearly lost

its way by finding a defendant guilty, see State v. Mbhtgomery,

2016-0Ohio-5487, 1 79.

ﬂ215} In the case sub judlce, we do not agree with appellant
that the jury lost its way be: credltlng Walker s testlmony
Defense counsel made the jury>well aware of Walker’'s plea
'vagre"‘ nt and“”durlng cross—examlnatlon;"thorough%y~tested—-~—~¥ew~w»ﬂm;~~
Walker’s credlblllty by p01nt1ng out that Walker had given lawv
enforcement officers mult;ple stories before settllng on the onev
that he told at trial. Durihg closing arguments, defense.
counsel further urged the jury not to believe Walker’s
testimony;

{1216} Additionally, the trial:c0urt instructed the jurors
"that their job was to assess the credibility of thelvitnesses

who testified. The court informed the jurors to evaluate the
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truthfulness of witness testlmony by con51der1ng (1) each
w1tness s appearance and mannerisms, (2) the reasonableness.ef
the witness’s testimony, (3) the witness’s knowledée of the
facts, or opportunity to perceive the facts, stated in the
witness’s testimony, (4) the accuracy of the witness’s memory,
(5) the witness’s frankness or laek of.it, {(6) the witness’s
intelligence, (7) the witness’s interest or bias, if any, and
(8) all ef the facts and circumstances surrounding the witness’s
testimony. The court also advised the juro;s that they could
“believe or disbelieve all or any part of the teetimony of any.

witness.”

{1217} The court further instructed the jurors that an

accomplice’s testimony, like Walker’s, may be subject to “grave

suspicion.” The jury thus had the opportunity to weigh the

competlng concerns regardlng Walker s testlmony, and we do not l o

e e e e DT S T T P—-

find anything in' the record to suggest~that the jury clearly
lost its way by crediting Walker’s testimony. See State v.
Webster, 2021-Ohio-3218, ¥ 74 (10th Dist.) (jury may believe
witnesses’ testimony even if those witnesses admitted their
involvement in the»offenses and entered into plea agreements
with the State). Furthermore, even if Walker’s testimony
suffered from any credibility problems, appellant has not shown

that this case is an “‘“exceptional case in which the evidence
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weighs heavily against the conviction,”’” State v. Ciintbn,
2017-Ohio-9423, 1 176, quoting Thompkins, 78 Ohio St.3d at 387,
quoting Martin, 20 Ohio App.3d at 175..
Lack of Corroborating,vPhysical Evidence

{1218} Appellant next contends that the jury.lost its way by
crediting Walker’s testimony when no physical ev1dence
corroborated his testimony. Appellant submits that if Walker
.had been telling the truth when he testified that appellant
ransacked -the victimis house afterxhitting him with the butt of
the shotgun, then officers would have discovered appellant’s
fingerprints in the victim’s house. Appellaht‘states-that the
lack of fingerotint evidence to place him inside tne victim’s

home indicates that Walker did not tell the truth. He

~»m"ém——“addftionaiiy*smeits*tnat*offiéefs*did;ﬁﬁt“disébyef'any“ﬁﬁnShot"
residue on appellant’s person or vehicle and that the absence of
this type of physical evidence suoports his contention that he
did not shoot the victim. |

{1219} In the case at bar, even if officers did not locate

appellant’s fingerprints inside the victim’s home or gunshot
resxdue.on his person, "no rule of law” requires “a witness’s
testimony {to] be corroborated by phy81cal ev1dence such as

'fingerprlnts, for example, or the weapon allegedly used by the
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accused.” State v. Nix, 2004 Oth 5502 1 67 (lst Dlst ), see
State v. Whltt 2025~ Ohlo 424, ﬂ 24 (3rd DlSt ) (“the absence of“
a fingerprint analysis in a case does not render‘a conv1ctlo;
agalnst the manlfest ‘weight of the evidence”); see also State v.
Williams, 2019 Ohlo-lo, q 22 (8th Dist.) (“[p]hy31cal ev1dence'
is not :equlred to sustain a conviction.”); State v. Jéffries,
2018-0Ohio=-2160, 9 72 (1st Dist.) (concluding that “the state is
not required to present corroborating DNA test.results or other
corroborating physical evidenceeto meet its burden ef proof,
even in a rape case.”); State v. Martin, 2016-0Ohio-802, 1 22
(1st Dist.) (“[w]hile the absence of DNA evidence is probative,
it is not dispositive.”); State v. Peeples,_2014—0hio-4064, T 21
(10th Dist.) (“a lack of physical evidence, standing alone, does
not render appellant’s conviction against the mahifest Weight of

the ev1dence”) Rather, “the testlmony of one w1tness, 1f

belleved by the jury, is enough to support a conv1ct10n ” State
v. Strong, 2011-Ohio-1024, q 42 (10th Dist.); see also State v.
J.M., 2015-Ohio-5574, 4 17 (10th Dist.) (testimony identifying
the defendant as the assailant ﬁas sufficient to support the
_defendant’s conviction even without conclusiye DNA evidence});
State v. Garner, 2008-Ohio-944, 9 13 (10th Dist.) (“the state

was not required to provide physical evidence placing appellant

at the scene of the crime, nor was it required to establish any .
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. connection between appellant and the victims. The state could
hawe carried its burden of proof solely through,identification
testimony. ”l; State v. Jackson, 2009—Ohio-6407, q 16 (7th—
Dist.) (“If {the w1tness s] testlmony is believed then the lack .
of flnqerprlnts, DNA, footprlnts or any. other type of phys1ca1
evidence does not render the conv1ctlon agalnst the manifest
weight of the ev1dence ). Thus, even if the State dld not
present physical ev1dence to corroborate Walker’s testlmony,
Walker’s testlmony is sufficient ev1dence to place appellant at
he scene and to 1mpllcate appellant in the victim’s murder.
See, e.g.., Strong, 2011- Ohlo—1024, at § 42 (10th Dist.).
{ﬂ220} Moreover, at the crime scene, officers dlscovered a
- pair of shorts with appellant’s DNA on them, along with a Crown

Royal bag that contalned Nelson's and appellant’s DNA. 1In

addition, ‘as we noted above, appellant had~susta1ned~awgunshot___

-wound on the same date as the v1ct1m’s nurder, and the bullet

removed from appellant’s arm matched the bullet recovered from

the victim’s body. Thus, a logical inference is that appellant

was present at the crime scene.

{§221} Furthermore, while appellant sat in jail awaiting
trial, he sent a letter that attempted to oonvince his
codefendant to concoct a story to help appellant avoid a life

sentence. Appellant'also wrote “BURN NOTICE” on this letter,
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which suggests that he was conscious that the letter contained
damaging information.

{1222} ror all of the foregoing reasons, we do not agree Qith
appellant’s argumentvthat an absence of fingerprint or other
physical evidence shows that the jury clearly lost its ﬁay by |
crediting Walker’s testimony.

v c
Authentication and Chain of Custody:

{11223} Appellant next contends that the State’s physical
evidence was unreliable due to authentication and chain-of-
custody issues. |

{1224} n ﬁroponent of evidence must authenticate or identify
the evidence before a court may admit the item into evidence.

Dickinson, Ohio Trial Practice § 22:2 (2024 ed.), citing 7

Wigmore, Evidence § 2128-69 (3d ed.). “The reguirement of _

authentication or identifiéation as a condition precedent to
admissibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent
claims.” Evid.R. 901(A). -The proponent need oniy establish a
prima facie showing “of authenticity, not a full argument on
admissibility.” State ex rel. Montgomery v. Villa, 101 Ohio -
App.3d 478, 484 (10th Dist. 1995), quéting United States v.

Reilly, 33 F.3d 1396, 1404 (3d Cir. 1994). *“This low threshold
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standard does not require conclusive proof ot authenticity, but
only sufficient foundational evidence for the trier of fact to
conclude that the [evidence] is what its proponent claims it to
be.” (Emphasis ih original.) State v. Easter, 75 Ohio App.3d
22, 25 (4th Dist.19§1), citing 1 Weissenberger, Ohio Evidence

(1991) 4-5, § 901.2. Once a proponent satisfies the

authentication threshold for admitting the evidence, “[t]he

ultimate decision oh thebweight to be given to.that piece of
evidence is left to the trier of fact.”' State v. Brown, 2002-
Ohio-5207, 4 35 (7th Dist.).

{ﬂ225} wi\Chain of custody is a part of the authentication and
1dent1flcatlon mandate set forth in Ev1d R. 901, and the state
has the burden of establlshlng the chain of custody of a

specific plece of ev1dence re State V. Corder, 2012 Ohio-19935,

ﬁ 15 (4th DlSt ), quotlng State v. Brown, 107 “Ohid AppﬂBd"i94*”r*—-——w#m

200 (3d Dist. 1995). The State need not, however, “prove a
perfect, unbrohenrchain'of custody.” State v. Keene, 81 Ohio
st.3d 646, 662 (1998). Thus, “(al strict chain of custody is
not always requlred in oxder for phy51cal evidence to be -
adm1551ble # State v. Wilkins, 64 Ohio St. 2d 382 389 (1980)
Instead, “als long as 1t is reasonably certain that no
tamperlng or substitution occurred regardlng the partlcular item

of evidence, the state need not negate all p0551b111t1es of
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. tampering or substitution.” State v.«Bérzacchini, 96 Ohio
App.3d 440, 458 (6th Dist. 1994), citing State v. Mbo;;, 47 Ghio
App.2d 181, 183 (9th Dist.1973). Any breaks in the chain of
custody “go to the weight to be afforded the evidence, not to
the admission of the evidence.” (Emphasis in original.) State
v. Gross, 2602—0hio—5524, 9 57 (arguments that an officer failed
to change gloves and that a second round of testing found
previbusly undiscovered genetic material on evidence at issue
related to the weight, not the admission, of the evidence); see
also Staie v. Richey, 64 Ohio St.3d 353, 360 (1992), overruled

on other grounds, State v. MCGuire,.80 Ohio St.3d 390, 402-404

(1997) (“The possibility of contéﬁihation goés to the weighg of
the evidence, not its admissibility”).

| 1

Crown Royal Bag e

—- PR

{11226} Appellant first asserts that the jury clearly lost its
way by'according'any weight to the‘DNA evidence discovered on
the Crown Royal bag. He contends that the State completely
failed to establish a chain of custody for the Crown Royal bag.
He observes that no one.could identify ﬁow the erwn Royal bag

ended up on a law enforcement officer’s cruiser.

{1227} Appellant further argues that even if the evidence

- obtained from the Crown Royal bag was admissible, the existence
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cof appeilaﬁt’é DNA on the outside of the bag doe; ndt establish
that he was p:esent at the scene when the victim waé shot 6r
that he'otﬁerwise pérticibated in ﬁhe murder. ‘Appelight claimsx.
that if he had shbt}the victim with é éhdtgﬁn, then his DNA
wouidvhave béen.oh the box of shells ihsidéathe bag, not simply
.on fhe outside-of the bagl He furthérlnotés that‘ﬁhe State’s
DNA expert testified that appellant’s “DNA could have gottéﬁ’on
the outéide of the Crown Rbyal Bag frpm Nelson:. ) o
tiaﬁsferriﬁgr[appellént]’s DNA;”.

{ﬂ228} The State conﬁends £hat it properly aﬁfhenticaﬁed the
CrownrRoyal bég and that“ény'bréaks in.the chain of custody.éd
to wéiéht, not admissibility. _The State argues tﬁat nbthing |
required it to present evidence.éhowihérh;withé>Crown Royél bag

ended up on the law enforcement officer’s cruiser. The State

“Sbserves that, in appelladt’s codsfendant’s appeal, this court —— =
concluded that the lack of evidence regarding who may have

placed the Crown Royal bag on the law enforcement officer’s

cruiser did not render the evidence discovered on the Crown

Royal bag inadmissible. See State v. Nelson, 2023-Ohio-3566, 1

26-27 (4th Dist.).
{11229} The State furthex disputes appellant’s argument that
if he had shot the victim with a shotgun, then his DNA would

have been discovered on the box of shells inside the Crown Royal
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bag. The State claims that appellant’s argument “illustrates a
misunderstanding as to how touch DNA is found and how'DNA is
left on items. Just because a person touches an item, there is
no guarantee that DNA, or a sufficieht amount of DNA for
‘testing, woﬁld be left behind.”
{11230} 1iIn thé case at bar,;we doindt agree.with appellant
that the jury clearly lost its Qay by according weight to the
ﬁDNA evidence discovered on the Crown Royal bag; The State
properly authenticated the Crown Royal bag and established that
no tampering or substitution occuired from the timé that
officers discovered it through the date of the'triél. Even
though no bne saw anyone-place.the bagvdn'Depﬁty Spiker’s
cruiser, multiple witnesses stated that officers discovered the
bag sitting on Deputy‘Spiker’s cruiser. Contrary to appellant’s

belief, nothing required the State to prove the bag’s “chain of

s g g o - g RS S,

custody” before officers discovered it.
{1231} Furthermore, appellant does not cite any authority for

his novel proposition that the State must prove how an item came

to be at a crime scene. As we noted in Nelson, nothing requires

the State to prove an item’s “chain of custody” before officers
discovered it at a crime scene, “an onerous and impossible”
burden, 2023-0hio-3566, 4 26 (4th Dist.). We further observed

that “when law enforcement arrived at the scene, they had no way
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of know1ng how various ev1dent1ary items came to be strewn about
in the various locations in which they were found.” Id

{ﬂ232} Additionally, we pointed out that “Nelson’s counsel
could and did argue against the jury giVing it much welght “
Id. leerse, in the case before us, appellant’s trial counsel
could and did argue tnat the jury should not give the Crown
Royal bag much welght | |

But they ignored the fact that there was a
mystery surrounding this crown royal bag. Where did it
come from? How did it get on Spiker’s vehicle? Did
you hear any testimony about them .trying to find out
where that crown royal bag came from? Was there any
) 1nvestigat10n as to where" ‘it came from, “how it® got -
there, interv1ew1ng ‘witnesses, interviewing
individuals around the d<rime scene as to where that
‘crown royal bag came from? '

{ﬂ233} Consequently, appellant’s trial counsel made the

jurors well aware of his belief that they should afford the DNA '

“evidence found on the Crown Royal bag little weight. Althougn I

we do not know what weight the jury gavevthis evidence, nothing
suggests that the jury clearly lost its way if 1t did, in fact,
favorably weigh this eVidence when deciding to convict -

appellant.




MEIGS, 22CAl2 121

{ﬂ234} Appellant further contends thét even if the bég was
admiss:i.ble,ll2 the bag d&es not prove that appellant was at the
crime scene or that he shot the victim with a shotgun. He
observes that his DNA was not located on the drawstfing of the
bag or on the box of shotgun shells found inside the bag.

Appellant contends that if he had shot the victim with a

: shotgun, then “his DNA would have been on the box of shells in

the bag, not just the outside.”

{1235} Assuming, arguendo, that this one piece of evidence
does not prove that appellant was at the crime scene or that he
- shot the victim with a shotgun, appellant’s focus on one piece
of evidence does not establish that the jury clearly lost its
way and committed a maﬁifest miscarriage of justice. A
manifest-weight review requires a court‘to conéider all of the

evidence admitted at trial, not one piece of evidence in .

isolation. See Beasley, 2018-0hio-493, at 208, quoting
McKelton, 2016-Ohio-5735, at ¢ 328 (a court that is considering
a manifest-weight challenge must “‘review the entire record,
weigh the evidence and all reasonable inferences, and consider
the credibility of witnesses’”); see also State v. Payne, 2019-

Ohio-4218, T 17 (9th Dist.) (“a challenge to the manifest weight

2

2 We note that appellant has not raised an assignment of
error that asserts that the trial court erred by admitting into
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of the ev1dence nonetheless requlres this. [c]ourt to not just
review selected portions of evidence in 1solatlon, but to
instead review the entlre recoxrd [emphas1s sic.]): State v.

thnson, 2007?Ohio—3332, q 23 (7th Dist.) (*A review of the

manifest weight of the evidence involves all of the evidence and

the reasonable inferences to be drewn fromlthis-evidence} and
not just one piece of evidence in 1solat10n ”). Even Without'
the DNA ev1dence found on the Crown Royal bag, as we explaln
below, the record otherw1se contalns substantlal evmdence to
support appellant’s conviction.
: Y
Mishandled Evidence
{ﬂ236}‘Appellsnt-slso argues that “all oftthe [S]tate’s

ev1dence was 1mproperly handled ” Appellant points out ‘that

Melgs County Sherlff’s Deputy Thamas“Dlllard~ dmltted—-t'hat-—-he«—--A—--_.___._.w:._u_~

had not been fully trained regardlng ev1dence logging procedures
and that not all of the evidence had been checked in properly.
Appellant states that Deputy Dlllard’s testimony “casts doubt on
every piece of ev1dence collected and used by the State-at
trial” and that the jury lost its way by relying on the State’s

evidence.

evidence the Crown Royal bag.
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{1237} Appellant additionally faults Sergeant Mohler for
removing two shotgun rounds and a pair of shorts from the’
roadway and then placing ink pens in their‘place-wifhout
photographing the evidence or marking them with cones. He
asserts that the sergeant “destroyed the integrity of the'crime
scene because there waé no way to tell where the items
originally were found.”

{1238} Appellant also criticizes officers for not recalling
specific details about the evidence-collection procedure and for
somé inconsistencies between the officers’ testimony.».For
example, appellant states that Sergeant Mohler testified that he
secured the shotgun rounds and>shorts in'Meigs County Sheriff’s
Deputy Marty Hutton’s vehicle, but beputy Hutton did not recall

these items being placed in his car. Appellant also contends

that Deputy Myers testified that he obtained the shotgun rounds

.and shqrts from Sergeant Mohler, but Ohio Bureau of Criminal
~Investigation Special Agent Austin testified that he gave the
evidence to Meigs County Sheriff's Deputy Jimmy Riley.
Appellant asserts that “[t]his haphazard notation and collection
of evidence spoiled that evidende, and no reasonable juror would
afford any weight to it at all.”

{1239} The State argues that nothing suggests that Deputy

- Dillard’s lack of training or Sergeant Mohler’s evidence-
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collection procedure rendered the State’s evidence unworthy of
. belief. The State observes'that the jgry heard evidence
regarding Deputy Dillard’s lack of training and Sergeant
Mohler;s evidence-collection procedure aﬁd could aasigﬁvit
appropriate weight.

{11240} we do not find any merit to appellant’s argument that
the jury lost its way by relying on the State’s ev1dence As
with his argument regarding the Crown Royal bag, in hls closing
argument, defense counsel asserted that the jury should hot-
trust the State’s evidence due to'evidence—eollectiOn and chain-
of-custody issues:

Think for a moment about how all the evidence in
this case was handled. It wasn’t handled very well,
was it? You got things at the crime scene that
weren’t documented that were moved, you got things

going out of the evidence locker without any
documentation, you got the crown royal bag and the

- mystery -surrounding--it,-all-of--those things that-in -a. _
case like this, you’re supposed to be specific about
and definite about and careful with was handled with

I'm . . . I'm just the new trainee and I didn’t know,

no one trained me. Those logs, the chain of custody
logs, all of them, all over the place. But nothing-
really at that crime scene indicates that Jaquan Hall
did anythlng in this case.

{11241} consequently, appellant’s trial counsel made the
jurors well aware of his belief that the State’s evidence bore

‘little weight. Nothing suggests that the jury clearly lost ‘its
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way by crediting the State’s evidence when deciding to convict
appeilant. |
D
Letters'

{Y242} Appellant next argues that ihe jury lost its way by
relying on' letters that the Sfate claimed appellant had written.
Appellant asserté that the Statg failed to pfoéérly authenticate
the letters and that Agent Jenkins’s testimopy that Nelson told
the agent that ;ppellant éent the lettéfs to him wés hearsay. ‘
Bppellant further contends, wiihout elabqrati&n, that allowing
Agent Jenkins to testify that Nelson stated thét appellant sen#
the letters to Nelson “violat[ed] Brutonrv. U.s., 391 U.s. 123
(1968).” Appellant additionéily cléims that the trial court

improperly allowed Meigs County Sheriff’s Sergeant Frank Stewart

to testify about the origin of the letters without an adequate

foundation or establishing a chain of custody.

- {243} The State contends that “multiple witnesses testified
about the letters” and established fhat “the letters were what -
they purported to be—letters written by Appellant—which is the
requirement for authentiﬁation.” The State asserts that it need
not prove that anyone saw appellant write the letters or that

the handwriting belonged to appellant. The State argues that it
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.proved that‘appellént-wrote.the&ietters “based upon how they
wéré obtained and the contents of the letters.”
1
. Hearséj
{71244} Wé first summarily reject appellant's arguméht that,
Agent Jenkiﬁsis‘teétiﬁbhy Qiolafed Bruton v. United Statés.i
This summary arguméﬁt tuéked inside an assignment of error
regardlng tﬁe manifest weight of the evideﬁde is'outsidé the
scope of the assignment of errér. BeCéusé'aﬁpéiiéntvhas not
raiséd fhis issue asfa éeb#rate assignment of_errbr;'we decline
to'éddressbit. 'See-State v. Harlow, éOl4—Ohio—864, 9 10 {(4th
Dist.) (appellate courts “sustain orrovefrule only aésignment§
of error aﬁd not meré arguments”). | |

2

A thentisation = —

{7245} Evid.R. 901(B) (4) states’that a proponent may

authenticate evidence by showing that the “[a]ppearance,
contents, substance, internal patterhs, or other distinctive
characteristics” of the evidence, “taken in conjunction'with

”

circumstances,” support a finding that the matter in question is
what its proponent claims. Thus, “‘a letter may be
authenticated by evidence of its distinctive contents such as

facts contained in the missive that only the writer may know.”
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Brown, 2002-Ohio-5207, at 9 39 (7th Dist.), quoting State v.

Chamberlain, 1991 WL 144181, *4 (8th Dist. July 25, 1991); see

State v. Schulman, 2020-Ohio-4146, 4 38 (10th Dist.), quoting
‘ Staff Note, Evid.R. 901(B) (4) (a letter may be connected to a
defendant “'‘by the very fact that the matters set forth in the
letter . . . were known pecullarly to a partlcular person,” or
“ by its langulstlc patterns and characteristics'"); State v.
Hernandez, 1991 WL 44362, *5 (7th Dist. Mar. 29, 1991) (™A
letter may be related to a particular person by the fact that
‘the matters set forth in the‘letter~wete known peculiatly to a
particular persdn.”).” Indeed, “a docnment may be properly
authenticated and admissible against a particular criminal
defendant even when the author of the document is unknown, if
the circumstances demonstrate that, for instance, the document

must have been authored by the defendant or a co-consplrator ”_.

e T e = it I - R

'(Cltatlons omitted.) Brown, 2002-Ohlo 5207, at 1 40 (7th
Dist.). Whether a defendant in fact authored a letter and the
weight to afford the evidence are questions for the trier of
fact. See State v. Giles, 2021-Ohio-2865, 1 35 (6th Dist.) (the
weight of the evidence ie separate determination from the |
authentication requirement and is reserved for the trier of

fact).
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{11246} In“the case at bar, we do not agree with appellant
that the State did not present adeguate evidence to prove that
he wrote the letters or that the letters were not entltled to
any welght.. As we explaln below, both Agent Jenkins and
Sergeant Stewart testlfled that the letters contained |
dlstlnctlve contents that suggested appellant wrote the letters

é _
Agent Jenkins

{ﬂ247} Agent Jenklns stated that he recelved an email from

the Washlngton County ]all that contalned two attachments (1)

an envelope addressed to Trevon Jones w1th a ‘return address for
_the Washlngton County Jail that 1ncluded appellant’s last name
and first initial; and (2) a letter. The prosecutor asked Agent

Jenkins 1f he could 1dent1fy any 1nformatlon on the envelope or

in the Tetter that “Ted nlm'to bellevesthatwthe -letter: orlglnated_mm_mlwm_nm

from appellant He responded “Absolutely,” and then
1dent1f1ed the follow1ng information that suggested appellant
wrote the letter. The envelope contalned appellant's last name
and first 1n1t1al along with the 1n1t1als, “BNT, ” whlch the
agent knew to be “some type of music company” that appellant
started. The letter contained details about the crime and
indicated that the author had knowledge about those details.

The letter stated that the murder “was not planned ” but was a




MEIGS, 22CA1l2 - ' 129

“bad drug deal.” Tﬁe author indicated that the victim shot the
author, and the victim “and someone fought for his gun.” The
letter also named the victim and listed the offenses with which
appellant had been charged: “murder, aggravated murder,
complicity to mﬁrder, conspiracy.” The letter further contained
the author’s explanation for the events that led to the victim’s
death. It stated, “Quan never went inside. [Tﬁe victiﬁ] shot
him.” The letter continued to euggest that Nelson shottthe
victim. The letter indicated that a shotgun had been used, but
the author did not “remember who shot the [shotgun]

{ﬂ248} The agent addltlonally 1dentified what he believed to
be code words in the letter, such as, “get little bro with guy.”
Agent Jenklns stated that officers believed “little bro” was the
third individual involved in the victim’s death (i.e., Richard

‘Walker), and * “guy” referred to appellant’s attorney The letter

Vlnstructed “11ttle bro” to “1ay low,” meaning do not talk to the
police.

{249} Agent Jenkins further explained that officers at the
jail discovered the letter shortly after Nelson’s arrest, and

the author instructed the recipient to “figure out who his

lawyer is.” The agent interpreted the letter to refer to

discovering the identity of Nelson’s lawyer.
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| {1250} The letter also contalned the words “burn notlce,

‘wrltten in large capltal letters,'“with a line over top of burn
notice and a llne below burn notice. Agent Jenklns-stated that
»thlS phrase clearly 1nd1cated that the recipient of the letter
‘should wset flre to 1tA”MWN“ | -

{ﬂ251} Agent Jenklns thus gave the jury adequate 1nformatlon
to conclude that appellant wrote the letter v Appellant’s last
name and flrst 1n1t1al appeared on the envelope, and the return
address was the Washington County jall where appellant had been
v_ﬁhoused whlle awaltlng trlal See State v. Townsend, 2005—Oh10—
6945, ﬂ 55 (7th Dist. ) (“the court can con81der the envelope and
contents" when ascertalnlng the authentlclty of a letter and

“the return address can be relevant to the determination of

authenticity”) The contents of the letter further suggested

"that ‘appellant wrote the"letter‘*“1t"conta1ned“detatls—of—them~u—“~»ue.mm-

crime, the victim’s name, appellant's name, and code names for

appellant’s codefendant and attorney. See State V. Gaines,

2003~Ohio-6855, 9 12 (8th Dist.) (letters “were very clearly

written by” the defendant when the letters used the defendant’s
first name oxr an abbreviated first name and referred to “a
number of other facts that were peculiar to [the defendantl”);
see generally Giles, 2021-Ohio¥2865,.at_l 26-37 (6th Dist.l

(letter properly authenticated when evidence showed that the
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defendant authored the letter using his street name, addressed
it to his ¢odefendant using the codefendant’s stréet name, and
the letter included details about the defendant’s trial).
Fu;thermore, the trial céurt admitted into evidence the envelope
and the letter so that the jury could examine it ﬁore' closely to

decide whether appellant wrote the letter.

{1252} Based upon all of the facts and cirdumsténces, the

jury quite reasonably could héve determined that appellant wrote
the letter.
P b '
Sergeant Stewart . .
{11253} sergeant Stewart testified that Nelson’s mother gave
him some letters that he believed appellant had authored. The
sergeant recited the contents'df/ the letters as follows:

I need you to give this to 1little K. You all sit

—~‘together—until—everything is“doné and burn this> " Then =~~~

the first paragraph there starts this doesn’t need to
be delayed no more. 1It’s fucked the amount of stress
this has been on me, my mom, my family in general.
Today you’re going to have to call this lawyer and
speak to him or his secretary. 304-485-0990, George
Cosenza, top lawyer in the state. Nothing you should
be scared of. They just need you to tell them what
happened. Don’t tell the cop, tell George. We went
up there for some weed, when you and dude from UC went
into the house, the white boy thought that he was
trying to rob him, so he grabbed his gun and made
ya’ll start emptying ya’ll’s pockets. Thought ya‘’ll
took money. When his dog started barking, he opened
the door, you was standing by the door and saw it was
Quan. Next thing he let off a shot and Quan hit the
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ground. You fought for the gun then shot him.  You
went to grab me from lying near the front of the
garage and helped me back to the car. You turned.
caround and didn’t see the dude from UC, thought he was
- still in the house. When you got back to the car, you
heard two loud shots and that’s when me and you left.
We left dude up there and headed back to--Charleston.
You dropped me off on the west side near the Woo, Quan
~was out of it the whole time, bleeding bad. You went
home and you didn’t know if I went to the hospital or
not. You just don’t want Quan to go down for
something that he didn’t do. And we’ll go back up.
here to the left side of this letter. It says rewrite
this' word for word, our story has to match up. They
know he shot me . . . they know he shot me first, they
know I -didn’t shot him. I just need a witness. Do
this now on the extra piece of paper. And page two,
write i[t] as when me and dude from UC made us start
emptying our pockets and then it says write this.
Went up there for some weed.  When me and dude from UC
went into the house, the white boy thought we was
trying to rob him. He thought one of us took his
money. His dog started barking and then opened the
door. I was standing by the door and saw it was Quan.
He let a shot off and then Quan hit the ground. I
fought him for his gun and shot him. I went to go
help Quan and we headed to the car. I didn’t see dude
from UC, he must have been in the house or somethlng
When-we:= get*close tovthe»carT~{~heafdvtwd"leudwsho ‘‘‘‘ -
That’s when me and Quan left dude up there. When we
got back to Charleston, I dropped Quan off on the west
side and went home. I just don’t want Quan to go down
for something he didn’t do. BAnd then next to the last
paragraph it says write this with an arrow pointed
over. The dude from UC looked like he was six, two,
low tapper haircut, looked like he worked out, wore. a
black Nike jumpsuit. He was in the car when you got
picked up. Don’t remember what time picked you up
from the bottom of the hill, dude was probably two
hundred pounds, I think that’s what that says. Uh,
says nigga, I’'m facing twenty five (25) to life. You
don’t come through for a nigga, that’s some real pussy
shit. Boy, you’re not facing no jail time, no prison
time, all you have to do is call this number and tell
him you need a lawyer. Tell him that story word for
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word, rewrite it so you don’t forget. Nigga, there is
nothing to be scared of. I just need a witness and by
November I'm going to have to say something. Don’t
put me in this situation where I'm going to have to
name drop. If you get your lawyer now and tell him
today, they won’t come and arrest you. I done told my
family already, so they know. My cousin might come
see you, but probably not. I need this done now
though. . . . I need this done now though, boy. Not
next week, not next month. I'm facing life, you can
give me one day, dude. Call this number now until you
get ahold of someone and rewrite this letter. Burn
everything but your paper. Keep your letter. There
can’t be no fuck ups, shit has to hold water. Word
for word. Don’t fuck up, everything else is on hold,
write this down and talk to George. Hi, my name is
Keontae Nelson. I need a lawyer for a murder case.
My friend, say my name in [parentheses], is locked up
right now and I don’t want to see him spend the rest
of his 1life behind bars.  Basically, this happened
then tell him thé story. . Any duestions you don’t
know, say you can’t remember right now. Don’t make
shit up. . . . [Wlent up there for some smoke with
little K and a dude from UC, K and the dude went into
the house. I heard someone yell chill, chill then I
went up to the door. [The victim] seen me and shot me
for some reason. - _I later found out that dude was

o trying to take some money. I guess he might have
assumed I was in on it. I hit the ground and rolled
”outuinto:the;streeﬁf+*KéUﬁﬁaegﬁéfpéd'mGTU§;§ﬁd*Wé“Went
to the car and left dude from UC up there. I remember
waking up in Charleston and had Keontae drop me off at
my brother in law’s house. He left and I went to the
hospital. This is my story. Keep it to the script.
Everything has to match. Rewrite your story, call
George now.  This is what I'm saying in November.
Then the final page says burn.

{254} Sergeant Stewart identified multiple parts of the

letter that led him to believe that appellant had authored it.
For instance, the letter contained the name and phone number of

appellant’s attorney. The letter alsoc contained appellant’s
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name and niekname in‘a manner that suggested he had authored.the
letter. At‘onevpoint the letter purports to be written from
Nelson’s perspectlve, and then, the author of the letter writes
in parentheses,‘“say my name” (meanlng appellant’s name) Nis
locked up. vThe-previous sentence had stated, agaln from ‘
Nelson’s. perspectlve, that he was appellant’s codefendant The
letter also referred to the author.in the flrst person as 901ng
to the hospltal, and appellant had gone to the hospltal to seek

treatment for his gunshot wound,

{11255} The.letter-further inplored Nelson to ensure that his

story matched the author’s story. The letter emphasized
appellant’s lack of fault and 1nstructed the rec1p1ent to
rewrite the story word for word to match the author s version.

‘This story appeared to blame the “dude from UC” for the victim’s

death.” "é" ‘geant"stated*that*officers—bel1evedmthat~the

“dude from UC” referred to Rlchard Walker and that “UC” meant
the University of Charleston. The letter also included a
description of Walker andvstressed the urgency of contacting the
appellant’s lawyer to provide testimony to help save appellant
from a llfe sentence. The letter concluded with instructions to
burn the letter after reading it.

{7256} We flnd nothing in the sergeant’s testimony to

indicate that the jury should have disregarded the letter or
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determined that the State had not sufficiently established that
_appellant wrote it. 'As we noted above, the.letter's contents
contained multiple indicators that appellant wrote it and wanted
Nelson te tell a story that would prevent appellant»from serving
a life sentence in prison. See-Gaines, 2003-0Ohio-6855, at 1 12
(8th Dist.); see generally Giles, 2021-Ohio-2865, at 9 26-37
(6th Dist.); State v. Williams, 2021-Ohio-443, 1 47, 54 (5th
Dist.) (letter properly authenticated when evidence showed that
an unsigned note used the_“first person to refer to the

defendant in the trial, who could only be [the defendant],” and

discussed the details of the defendant’s trial and the events

that occurred on the day of the shooting).
{11257} Moreover, during closihg arguments, defense counsel
did not appear to dispute that appellant wrote the letters. He

1nstead suggested that the letters 1nd1cated that appellant was

not gullty and that he was “a scared kld srttlng in jail charged
with a murder he didn’t commit.” Defense counsel proposed that
appellant hag been “[r]eaching out in fear . . . and telling
those people you better come forward and help me and tell the
damn truth about it.”

{11258} Furthermore, both Agent Jenkihs and Sergeant Stewart
explained how they obtained the letters. BAgent Jenkins stated

that a corrections officer from the jail sent him via email a
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letter aﬁd an enveIObé. lSergeant Stéwart;expiained that he’
obtained the letter from Nelson’s mother. Even'if the offiéers
did not obtain the letters directly froh épéellant; appellant
has not cited any authority that’indiéates thaf 1éw enfb;cement

officers must obtain evidence diréctl§ from a defehdant~in order

to link the evidence to the defendant. The jury heard all of

the eﬁidence that ekplained how the officefs came tovbe in
possession of the letters, along with the contents of the.
letters, which'strongiy indicated that appellant wrote the
lettérs. | | . |

{ﬂ259} Based upon the foregoing,vwe do n6t believe that the
jury clearlyllost its‘way'by choosing to:believé-that appellant
wrote thé létters.v | | J

E

=B L """ N "v R A e T T TR c.o.nc]-USion_,:_ e T

{11260} InVSum,‘dur’review of the record does not support
appellantfs argument ﬁhat the reéord fails to contain sufficient
evidence to support his conviction‘or that his conviction'is
'against the ﬁanifest weight of the evidence. The State
presented substantial evidence to establish, beybnd a reasonabie
doubt, that appellant purposely éaused the victim’s'death. For
instance, the State’s evidéncé shows, intef élia,-the following:

(1) appellant’s DNA was located at the crime scene; (2) a;few
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hours after the victim’s nmurder, appellant appeared at a

hospital with a gunshot wound; (3) at the hospital, appellant

gave personnel a false name and stated that he had been .shot at
a party he had attended in Charleston, West Virginia; (4)
-Charleston police were unable to find any evidence to
corroborate appellant’s statement that he had been shot while
attending a party: (4):the}hullet recovered from appellant’s
wound matched a bullet recovered from the victim; (5) appellant
wrote incriminating letters that ihplored one -of his
codefendants to testify that appellant did not shoot the victim
and to blame the victim’s murder on the “dude from UC,” i.e.,
Walker; (6) Walker testified that appellant planned to kill the
victim; (7) Walker stated that on the date of the victim’s
murder, he, Nelson, and-appellant drove to the victim’s home;

(8) once at the victim’s home, appellant retrleved a shotgun

”from the vehlcle, (9) Nelson shot the VlCtlm with the .45-
caliber weapon and also accidentally shot appellant; (10) after
Nelson shot the victim, Walker and Nelson ran to the car, while
appellant remained behind; and (11) Walker testified that
appellant fired two shotgun blasts.

{11261} Even if the State’s evidence had some gaps, some
- Witnesses had credibility lssues, or the evidence collection was

not perfect, these gaps, credibility'iSSues, and imperfections
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whichwthe-evidence-weighs heaVily‘againei thehceﬁéictioe;J;”
Stafe v. MbKéltbn, 2016—Ohio—5735,'%.330; quoting‘Thompkins,.78.
ohio St.3d at 387, quoting Martin, 20 Ohio App.3d at 175, 485
N.E.2d 717; see generally Uhiﬁed States v. Hasting, 461 U.S.
499, 508 (1983) (“there can be n0'sﬁch>£hing as eﬁ errqr—ffee,
perfect triel”)}

{11262} Accordingly, based upon tﬁe foregoing reasons, we
overrule appellant’s sixth assignment of efroi.

v

Seventh Assignment of Errox

{7263} In his seventh assignment of error, appellant argues
that he did not receive the effective assistance ef_counsel. He

asserts that trial counsel was ineffective for failing to (1)

”Lfiie&é%ﬁfiffeﬁ”ﬁbfibﬁ'fbi"éTEhéﬁéé'Oi‘?EhﬁéifTQTéﬁréSéfve*ah‘é’"‘f*f““‘;‘“
argument‘thet the ju;y Was not composed of a fair cross section
of the community, (3) objeet to'references'to appellant’s
incarceration, (4) obﬁect to narrative testimony and allegedly
impropei opinion testimony, and (5) object to the trial court’s
questioniﬁg.of jurors and witnesses. As explained below, we do
not find any merit to appeliant’s argunments.
. v

Ineffectiveness Standard
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{1264} The sixth Amendment to the United.States Constitution,

and‘Article I, Section 10 of the Ohio Constitution, provide that

defendants in all criminal proceedings shall have the assistance.

ofICOunsel‘for their defense. The United States Supreme Court
has generally interpreted this provision to mean a criminal
defendant is entitled‘to the “reasonably effective assistance”
of counsel. Strlckland V. Washlngton, 466 U.S. 668, 687 (1984),
accord Hinton v. Alabama, 571 U.S. 263, 272 (2014) (the Sixth
Amendment right to counsel means “that defendants are entitled
to be represented by an attorney who_meets at least a minimal
‘sfandard of competence”).

{ﬂ265} To establish constitutionally ineffective assistance
of counsel, a defendant must show that (1) trial counsel’s
perfofmance was deficient end (2) the deficient performance

prejudlced the defense and deprlved the defendant of a fair

CHIRLE Lt oI 1e, oo

trlal. E.qg., Strlckland, 466 U.S. at 687; State v. Myers, 2018-
Ohioc-1903, 1 183; State v. Powell, 2012-6hio-2577, T 85.
“Failure to establish either element is fatal to the claim.”
State v. anes,.2008—0hio—968, 9 14 (4th Diet.). Therefore, if
one elehent is dispositive, a court need not'analyze both. See
State v. Mbdrigal, 87 Ohio St.3d 378, 389 (2000) (a defendant’s
failure to satisfy one of the ineffective-assistance-of-counsel

elements “negates a court’s need to consider the other”); see

B e
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also Strickland, 466 U.S.‘at-?OOi(“Failure to make the reqoired
showing of eitherldeficient‘performance or sufficient prejudice
defeats the ineffectiveness claim.”).

{1266} The deflca.ent performance part of an 1neffect1venessf '~-}->-
claim “is necessarlly linked to the practlce and expectatlons of
the legal commun:r.ty'  “The proper measure of attorney |
performance remalns 51mply reasonableness under prevalllng
vprofess1onal norms.’” Padilla v. Kéntucky, 559 U.S. 356, 366
(2010)", quoting Strickland, 466 U.S. at 688; accord Hinton, 571
_\vU:S;.atqé73;;~Preva;;ing,proressionai noxrms dictate that “a
lawyer must have ‘full authority to manage. the conduot of the'
trial.'”v State v. Pasqualone, 2009 Ohio-315, 1 24, quotlng ’

Taylor v. IllanlS, 484 U.s. 400, 418 (1988)

{11267} FUrthermore,'“‘[i]n any case presenting an

~-—ineffectivenéss clain, “the performance  inquiry must-be-whether ==

counsel‘s assistance Was reasonable considering all:theb
circumstances.’” Hinton, 571 U.8. at 273, quoting Strickland,
466 U.S. at 688. Accordingly, “[iln order to show deficient
performance,:the defendant must prove that counsel’s performance
fell below an objective_level of reasonable representation.”
State v. Conway, 2006—Ohio-2815, q 95.

{11268} Moreover, when considering whether trial counsel’s

representation amounts to deficient performance, “a court must
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indulge a strong presumption that counsel’s conduct falls within
the wide range of reasonable professiénal assistance.”
Strickland, 466 U.S. at 689. <Thus, “ﬁhe.defendant must overcome .
the presum@tion that, under the circumstanceé; the challénged
action might be considered sound trial strétegy.f Id.
Additionally,r“[a] properly 1icénsed attofney is presumed to
execute his duﬁies in an ethical and compeﬁent manﬁer.” Stéte

v. Taylor, 2008-Chio-482, 9 10 (4th,Dis£.5, citing State v.
Smith, 17 Ohio St.3d 98, 100 (1985). Therefore, a defendant
bears the.burden to show ineffectiveness by demonstréting-that
counselfs errors were “so.serious” that ébunsel failed to
function “as the ‘counsel’ guaranteed . . . by the Sixth

. Amendment.” Strickland, 466 U.S. at 687; e.g., State v. Gondor,

2006-0Ohio-6679, 1 62; State v. Hamblin, 37 Ohio St.3d 153, 156

(1988) .

{71269} To establish preﬁudice, a defendant must demonstrate

that a reasonable probability exists that “‘but for counsel’s
errors, the result of the proceeding Qould have been
different.’” Hinton, 571 U.S. at 275, quoting Strickland, 466
U.S. at 694; e.g., State v. Short, 2011-Ohio-3641, 9 113; State
V. Brédley, 42 Ohio St.3d 136 (1989), paragraph three of the
syllabus; éccord State'v. Spaulding, 2016—Oﬁio—8126, 9 91

{prejudice component requires a “but for” analysis). “‘A
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‘ ;easonable probabilitj is a probabiliéy sufficient to undermine
confidence in the outcome.’” Cﬁlleﬁ V; Pinholster, 563 U.S.
170, 189 (2011), quotiné;sfrickland;_466 U.S. at 694. This
reasonéble-probability'standard fequires a “substantial”
likélihoqd of a différéht fesult_ahd not siﬁply a “conceivéble”
likeliﬁood bf'a.differént résult! vﬁérrihgfon v. éichter, 562
U.S{.86, 111 (201&) {(“In aésessihg érejﬁdice under Strickland,
the quesfion ié not wﬁether é cburt can be §ertain counsel}é
performancé had holeffect on the outcomé;or Qhether it is
possible a reasoﬁéble'doﬁbt might have been established if
counsel acted’Aifferenﬁly.”). ~Furthermore, codfts Brdihafily
may not simply pre;ume the exiétence.éf prejudice but instead:
must require évdefendaht to affirmati%ely estaﬁlish prejudiée.
State v. Clark, 2003-Ohio-1707, 4 22 (4th Dist.); State v.

e e Tucker, 2002 -WL--507529._(4th_.Dist. »Apr_.;2,,..-“20;0.2,-),-;.--..a;caord.-.S.t.a,.t_e_Jz_.,-___. e

Powell, 2012—0hio—25§7, 1 86v(pﬁrely speculative éréument cannot

serve as ﬁhe basis for ineffectivenéss claim) . ”

B

.Mbtion to Change Venue

{1270} Rppellant first argues that trial counsel was

ineffective for failing to file a written motion to support his
oral motion to change venue. He asserts that trial counsel

should have submitted a written motion that included “news




MEIGS, 22CAl12 a N 143

articles, social media posts, pictures of:shirts and bumper
stlckers[ ] and other evidence.”.. Appellant suggests that 1f
defense counsel had submitted wtltten ev1dence of pretrlal ~
publicity, then a reasonable probability exists that the trial-

court would have determined that pretrial publicity was so

pervasive and prejudicial that an attempt to seat a jury would

be a vain‘act. We do not agree.

{1271} In the case at bar, defense counsel’s voir dire
questioning ensured that the trial couft was well aware of
pretriai publicity. The prosecutor and defense counsel
specifically asked prospective_jurors about their exposure to
the different types of pretrial publicity that had appeared in
'the community, inciuding news broadcasts, social media posts,
and “Justice for {K.R.j" signs, bumper stickers, and shirts.

These questlons ‘thus made the trlal court well aware of the

e _..Aﬁ,, = _+<~.A TP Jp— frEasd R it e o e

pretrlal publlc1ty that ex1sted in the communlty Even if

defense counsel did not submit_written proof of the pretrial
publicity} defense counsel’s failure to do so was not
cbjectively unreasonable éiven counsel’s targeted questions
regarding pretrial publicity.

{1272} Additionally, even if counsel’s performance was
deficient, appellant has not established a reasonable

probability that the trial court would have presumed prejudice
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and changed venue if counsel had submitted written evidence of

pretrial publicity. See State v. Cunninghan, 2004—Ohio—7007,.ﬁ

97 (concluding fhat defendant failed to eetablish that defehse '
counsel prov1ded lneffectlve a851stance of. counsel by falllng to
submit wrltten ev1dence of pretrlal publicity when v01r dlre
questlonlng made trial court “well aware of the extent of media
coverage and pretrial publicity”).l Thus, counsel’s failure to
decument the prefrial.publicity thfough the use of newepepef
articles, sociel media posts, and the like did net prejudice
appellant. See State v. Davzs, 2008-0Ohio-2, T 50 (“The trial
court was well aware of the extent of pretrlal publlc1ty becauee
many prospectlve jurors acknowledged that"they had heard
'something:ébqut the eeée. Thus, (the defendanfl has faiied ﬁo
show howvtrial counsel’s failure to.submit newspaper clippingé
»_M“_wwand_otherumed;austorles -WaSs-= érejudlc&ai »)rﬁstatev-. Fremaﬁf~_f—;m?—¥~—~;+“ -

-2022-0hi0-2726, ¥ 77 (12th Dist.) (“the trial court was eware‘of
the pretrial pﬁblicity aboﬁt [the defendant]’s cese, and the
mere fact that trial counsel failed to submit some.published
articles about the cese in supporf of [the defendant]’s ﬁetion
for a change ef venue does not, by itself, amoent to.ineffective
assistance”); State v. McKnight, 2008-Ohio-2435, 4 31 (4£h"

- Dist.), citing Stete v; Moreland, 2000 WL 5933, *8 (2d Dist.

Jan. 7, 2000) (“counsel’s failure to include every plece of
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publicity surrounding a case does not amount to ineffective
assistance of counsel when the trial court is well aware of the
level of publicity). | |

{ﬁ273} We also note that fully evaluatlng the impact of
submlttlng wrltten evidence of pretrial publlclty depends upon

evidence that is not in the record. “On direct appeal, we are

restricted to'facts that are apparent in the record.” State v.

Russell, 2009—Ohio—5145, 1 26 (4th Dist.), citing State v.
Davis, 2007-Ohio-3944, ¢ 19 (4th Dist.). “A reviewing court
cannot add matter to the record before it, which was not a part
of the trial court’s proceedings.” State v. Ishmail, 54 Ohio
St.2d 402 (1978), paragraph one of the syliabus. Thus,
ineffectiveness claims that depend upen evidence outside the

trial record are not approprlate to consider on direct appeal.

w . i ««4»‘.;?_7.5;_',._ v.#,. TR

Instead a postconv1ctlon actlon, rather than a dlrect appeal

is the proper ﬁechanlsm for assertlng an lneffectlveness claim
that is based on evidence dehors the record. See State v.
Blanton, 2022-0hio-3985, { 41, citing State v. Smith, 17 Ohio
St.3d 98, 101, fn. 1 (1985) (“claims that rely on evidenee
outside the record may be‘heerd on poetconviction review”);
State v. Cooperrider, 4 Ohio St.3d 226, 228 (1983)
(postconviction procedure appropriate when ineffectiveness

claims “are based on facts not appearing in the record”); State
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V. Burchfleld, 2025-0hio-867, 1 14 (4th Dist.) (considering
ev1dence out51de of the record “*is not appropriate in a dlrect
appeal”); State v. Weatherebee, 2019-Oh10i5307, $u29‘@11th;Dlst.
) (an ineffective-assistance claim'that“is:based.o; e&ideocen
dehors the record cannot be reviewed on direct appeal); State 7.
Curtis, 2008-0hio-916, 1 8 (8th Dist.) (“Thé law is well-settled
that when allegations of inéffective assistance of counsel hinge
on facts not appearing in the record, the proper remedy is a
petltlon for postconviction relief rather than dlrect appeal “y.

{ﬂ274} Consequently, we cannot conclude that trial counsel

was ineffective for failing to file a written motion to change

venue with documents to illustrate the extent of pretrial

publicity.
Cc

.. Fair Cross Section

{ﬂ275} Next, appellant contends that trial counsel was.
ineffective for failing to assert that trying his case in Meigs
County'would violate the fair-cross-section requirement under
the Sixth Amendment to the United States Constitution.
Appellant argues that trial counsel should have raised this
issue before trial and requested an evideotiary hearing.
Appellant claims that a heardng would have allowed counsel to

present evidence fegarding the demographics of Meigs Cocnty and
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to establish that African Americénvcitizens were systemically
excluded. |

{11276} The State asserts that nothing in the record indicates
the “systematic exclusion of African Americans in the jury-

selection process.”

{1277} Appellant counters that the lack of evidence in the

record means that this court cannot determine whether African
Americans were systemically excluded. Appellant observes that
the State claims that including two African Americansﬂin the
jﬁry venire was “not unfair or unreasonable given the Meigs
County population.” Appellant'résponds: “That unsupported claim
is exactly the problem; we do not know because defense counsel

failed to file a proper motion and attach proper documentation.

Appellee is simply speculating.” e e

{ﬂ278} “[T]he selectlon of a petlt jury from a representatlveVQE

cross section of the communlty is an essential component of the
Sixth Amendment right to a jury trial.” Taylor v. Louisiana,
419 U.S. 522, 528 (1975). Thus, “the Sixth Amendment affords
the defendant in a crimihal trial the opportunity to have the

| jury drawn from venires representative of the community.” Id.
at 537. To establish a violation of the fair-cross-section
requirement, a defendant must demonst:ate all of the following:

(1) “the group alleged to be excluded is a ‘distinctive’ group
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in the eommunity”;3(2) “the representation of this group ‘in
venires from which juries are selected is not fair-and’
reasonable in relation te the number of such pefsons'in the
community”} and (3).“this ﬁnderrepresentation is due to
systematic exclusion of.the group in the jury—selectioh

process.” Duren v. Missouri, 439 U.S. 357,'364.(1979); accord

Berghuis v. Smith, 559 u.s. 314, 327 (2010). The second part of

this test requifes the defendant to “demonstrate the percentage
of the commﬁnity mede;up of the group alleged ﬁo be

: underrebfeseﬁted, for this is the.ednceptual benchmark for the
Sixth Amendment fair—cross—section reéuireﬁeﬁt.” Duren, 439
U.S.'at:364. rUnderIthe third.part of the test, a defendant
«must do more than show thaﬁ his particuiar penel‘was |
unrepresentative.” State v. thes, 91 Ohid st.3d 335, 339-41

e (2001)--State v -McNeill, 83.-Ohio.St.3d 438, 444 (1998) . .

(“underrepresentation on a single venire is not systematic
exclusion” [empha51s in originall).

{1279} In the case at bar, even if defense counsel performed
def1c1ently by failing to properly preserve the issue, appellant
cannot demOnstrate a reasonable probability that the trlal.court
would have found a violation of the fair-cross-section
requirement. Had appellant’s counsel raised theAissue, the‘

trial court likely woﬁld have concluded that appellent satisfied
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the'first part of the Duren test: “For purposes of [a] fair-
cross~section analysis,‘African-Americans are a distinctive
group.” State v. Jones, 91 Ohlo St.3d 335, 340 (2001) .

{ﬂ280} A reasonable probablllty does not, however, exist that
the trial court would have concluded that appellant established‘
the second and third parts of the Duren test. Aopellant has not

pointed to any evidence that documents (1) the percentage of

African Americans in Meigs County or (2) the systematic

exclusion of African Americans from the jury—selection process
used in Meigs County. See State v. Jones, 2024-Ohio-4538, | 61‘
(3d Dist.), citing State V. Pur&is;Mitchell, 2018-0Ohio-4032, 9
77 (4th Dist.) (both rejecting iheffectiveness claims based upon
failure to properly raise fair-cross—section issue when the
record did not contein~any evidence to support allegations that
African Americans were underrepresented or systemlcally

excluded), see generally Duren, 439 U. S at 366 (flndlng

systemic exclusion when “discrepancy between the percentage of
women in jury venires and the percentage of women in the
community” occurred “not just occa31onally, but in every weekly
venire for a period of nearly a year”).

{7281} Furthermore, to the extent that appellant’s argument
relies on evidence outside the record, we again note that on

direct appeal, this court is limited to the record and cannot
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add any material.te it. iéee State v. Harris, 2002—Ohio-24ll, ﬁ-;
31 (7th Disf.) (Stating that ineffeetiveﬁess claim based upoﬁ
failure to preserﬁe falr—cross-éeetion issue that reliee'uponv o
evideﬁee‘ou£3lde-of,the record'ﬁay-pe:an appropriate'matterzre
raise in a postconviction petitien). o |

fﬂ282} Consequently, based upon the record before us, we’

cannot conclude that trlal counsel was lneffectlve for falllng

to properly preserve the fair-cross-section issue.

D
Fallure to Object to Jail References
{ﬂ283} Appellant next argues that trial counsel ‘was
1neffect1ve for falllng to ob]ect to the follow1ng testlmony
regardlng his pretrlal 1ncarceratlon- (1) appellant’s ex-
’glrlfrlend testlfled that appellant called her from jail; (2)
v:ﬁr"“**ﬁeputy“Splker testlfledfthatmhe*retrleved appellant- fromﬂjatl to~—w—m~-——w--;w
take him to the hospltal to have the bullet removed from his |
~arm; and (3) Sergeaat Stewart testified rhat he receired“letters
that appellaht sent from jail. He contends‘that counsel’s
failure to object to these statements eroded’his-presumption of
innocence and prejudiced the jury against.him. Appellant claims
that the referepces to ﬁis_pretrial lncarceration Qleft the jury
with the impressioﬁ he mﬁsr be gﬁilty‘if he was still locked upr’l

and “gave the jury the.impressioh that he was a dangerous person

\
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who needed to be locked up because he was guilty 6f the crime
for which he was on trial.”

{1284} The State argues that defense.counsel was not
ineffective for failing to object to the foregoing references to
appellant’s pretrial_incarceration. The Stéte contends that
Deputy Spiker’s testimony that he retrieved appellant from jail
and drove him to the hospital helped explain why appellantrdid
not drive himself té the hospitél. The Staté asserts that
testimony that appellant sent letters from jail helped
authenticate the letters.and establisﬁ a chain of custody for
the let#ers. _The State further argues_that appellant cannot

establish a reasonable probability that the outcome of the trial

would have been different if trial counsel had objected to the

foregoing testimony.

{ﬂ285} We lnltlally observe that trlal counsel’ “fallure to

Vmake objectlons is not alone enough to sustaln a clalm of
ineffective assistance of counsel.” ‘State v. Conway, 2006-Ohio-
2815, 9 103; accord State v. Sowell, 2016-Ohio-8025, 9 144
(rejecting argument that failing to preserve error is inherently
prejudicial and stating, “[i]t.is not enough that an alleged
error resulted in a disadvantage for an accused”). Instead, a
defendant still must “show that any particular failure to object

substantially violated an[] essential duty [and] was
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prejudicial.” State v. Fears, 86 Ohio St.3d 329, 347 (1999);

accord State v. Holloway, 39 Chio St.3d 239, 244 (1988) (stating .
that failure to object insufficient on its own to establish
inéffective’assistanCe of counsel; inétead( a défendan£ stiil
must demonstrate'that counsel substantialiy violated an
essential duty aﬁd that counsel’s perférmanceﬁméterially
prejudiced the defense).

{11286} A&ditibnally, trial céunSel’S'decisibn tdlobﬁeCt, or
‘not to object, may be é,légitimate trial strategy or tactical |
decisiﬁn for the feason'tﬁat “‘each potentialiy objectionable

event could actually act to [the defendant]’s detriment.’”

State v. Johnson, 2006—Ohio—6404, T 140} quoting Lﬁndgren V.

Mitchell, 440 F.3d 754, 774 (C.A. 6, 2006). Thus,

any single failure to object usually cannot be said to
"have DBeen error unless the evidence sought is so
prejudicial . . . that failure to object essentially
defaults the case to the state. Otherwise, defense
counsel must so consistently fail to use objections,
despite numerous and clear reasons for doing so, that
counsel’s failure cannot reasonably have been said to
have been part of a trial strategy or tactical choice.

Id., quoting Lundgren, 440 F.3d at 774: cf. United States v.
Cronic, 466 U;S. 648, 656 (1984) (describing the f;gﬂt to the
effective assistance of counsel as “the right of the accused to
require the prosecution’s case to survive the crucible of

meaningful adversarial testing”). We further recqgniie,
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however, that testimony regarding a defendant’s incarceration

generally is not proper and is “potentially prejudicial because

[it] erode(s] the presumption of innocence, for the aaﬁe reason
that wearing prison or jail clothing does.” State v. Stoermer,
2018~ Ohlo 4522, 9 35 (2d Dist.). |

{1[287} In the case at bar, defenae counsel may have
determined that not objecting to each reference to appellant’s
pretrial incarceration was a-reasonable strategy designed to
minimize the impact of the testimony. See State v. Jones, 2015-
Ohio¥4116, 1 68 (2d Dist.) (“Npt objacting to tastimony,is a
reasonable trialvstrategy that counsel may use to avoid
attracting a jury’s attention ta a matte;;”).

{11288} Furthermore, even if counsel had 6bjectad, appellant
has not established a reasonable probability that the outcome of

the trlal would have been dlfferent. If the Jury had not heard

Tl N RS A L EEE b o Rt FE N SN S S L,

testlmony that appellant was in Jall before trial, as we
explained in our discussion of appellant’s sixth assignment of
error, the remaining evidence constitutes ample evidence of
appellant’s guilt. Thus, any defiaient performance did not
prejudice appellant. |

- {1289} Moreaver, “[elven if defense counsel did not perform
as perfectly as appellant would have preferred, the Sixth

Amendment right to counsel does not guarantee an error-free,
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perfect trial, but simply, a fair trial, i.é., one whosejresult
was reliabl’e.."' State v. Carroll, 2016-Ohio-7218, 1 35 (4th
Dist.), citing In re Smith, 2001 WL 1627641 (4th Dist. Dec. 12,
2001), quotlng United States v. Hastlng, 461 U S. 499, 508-509
(1983) (“‘there can be no.such thing as an error—free, perfect
trial, and . . . the Censtitution deeS-not guarantee such a'.in
trial.’”); c¢f. Cronic, 466 U.S. at 659 (explaining»that trial ie
unfair “if cQunsel entirely fails to subject the prosecution’s |
case to ﬁeaningful adversarial testing”).

| -{ﬂ290} Censequentiy, we do nottagree with appeilant that
trial counselVWas ineffeetive for failing to iject tevtestinony
regarding his pretrial incarceration.

l E

Failure to Object to Narratlve and Opinion Testzmony

—-~~*——ww-{ﬂ291}ﬁmppei1ant—nextucontends~thatwtr1a1~counsel—was—m~v~-*~w~~w~—~**~m»A‘

“ineffective for failing to object to narrative and opinion
testimony. He argues that his ex- glrlfrlend offered 1rrelevant
and speculative testlmony when she stated that (1) after she

spoke with appellant after the.murder, “her first instinct was

that ([appellant] did it” and (2) she “assumed” that appellant

knew that she had been “meSsing around with” the victim.
{1292} Appellant further asserts that Agent Jenkins testlfled

in “narrative form for pages and pages before defense counsel
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finally uttered an objection, which was sustained but not
stricken.” Appeilaﬁt claims that “Agent Jenkins basiééily
reiterated the entire investigation, even where he did not have
firsthand knowledée.” Appellant‘argués that Agent Jenkins
“repeated irrelevant but prejudicial victim impact hearsay from
[the victim]’s parents about how well iiked in the community he
was, how he was a star athlete, and how everyone wanted to be
around him.”‘ He additionally complains that Agent Jenkins
summarized Runyon and appellant’s relatlonshlp even though he
lacked flrsthand knowledge.

{293} Appellant next contends that the trial court
improperly allowed Agent Jenkins to offef his lay opinion
regarding appellant’s reasons for writing the letter.

{11294} Appellant'additionally claims that Deputy Barnhart

’offered speculatlve and 1mproper lay oplnlon testlmony

Appellant argues that Deputy Barnhart repeated hearsay from’
appellant’s “mother and sister that.[appeilant] went to Maryland
after the incident, which in his opinion made [appellant] a

suspect.”

{1295} Appellant also states that the deputy offered improper

opinion testimony when he stated that people do not normally

turn off their phone “for a set period and then turn it back
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on,"” but instead%turn their phones off “when they'have'something
fo hide.”

{ﬂ296} In addltlon, appellant contends that Sergeant Stewart
offered 1mproper oplnlon testlmony when he testlfled that
lappellant authored the letters. |

{ﬂ297} Appellant asserts that the foregOLng allegedly
1mproper testlmony “allowed the prosecutlon to bolster other
witnesses w1th_test1mony from those who had no foundatlon” and
who “relied on hearsay aﬁd speoulation.” He contends ttat these
witnesses testified “to the ultimate issue for the jury.t
Appellant thus'contends that trial‘cooﬁsel performed deflciently

by failing to object to the testiﬁony and that this failure to

object prejudiced his right to a fair trial.

1

ir“Narrative;ﬂestimonyif

{ﬂ298}.In the case at.bar, we lhitially observe that
appellant does not cite any authority to suggest that narrative
‘testimony is inadmissible or»that defense counsel'provides |
ineffeotive assistance of counsel by failing to objeot to
narrative'testimony or by failing to'askvthe court to strike
narrative testimony. BAppellant’s failure to cite legal
authorlty means that we could summarlly reject this argument.

See In re Application of Columbus S. Power Co., 2011- Ohlo 2638,
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1 14 (failure to cite legal authority or present argument that a
legal authority applies is.grounds to reject a claim); Robinette
v. Bryant, 2015-Ohio-119, 9 33 (4th Dist.) (court has

“discretion to disregard any assignment of error that fails to

present any citations to cases or statutes in support”); see

also State v. Hbllqway{ 2024—Ohioe3189, ﬂ 37 (8th Dist.) (court
may eummarily reject an a:éument whenwdefendant fails to support
it “with eny‘legal authority demonstrating error”); Frye v.
Holzer Clinic, Inc., 2008—Ohie—2194, 9 12 (4th Dist.) (court
“may disregard any assignment of error that fails to present any
citations to case law or statutes ih support of its
assettions”).

{11299} We further obsetve that defense counsel did object to
Agent Jenkins’s testimony on the basis that it constituted

narrative testlmony rather than responses to spec1f1c questlons

The trlal court then 1nstructed Agent Jenklns to walt for the
prosecutor to ask questions rather than testifying in narrative
format. Thus, appellant cannot claim that counsel was deficient
for failing to object to this testimony when the record
establishee'that coﬁnsel did.

{11300} we alse observe that “[t]rial courts have considerable
discretion under Evid.R. 611(A) with respect to the method and

mode by which evidence is introduced in a proceeding.” State v.




MEIGS, 22CAl2 : 158

Williams, 1998 WL 290240, *5’(4th Dist. May 18, 1998). Evid.R.
611 (A) explicitly gives trial courts “réasonablé control over
the mode and ordéf of interrogating witnésses and presehting
‘evidence so as to . . . maké tﬁé interrogation and presentation
effective for the ascertainment of the truth. . .” Trial courts
thus have'discretioﬁ>“‘£6 éoﬁtfoi the fokﬁlbf;exéminatioh to the
end that ﬁhé factsrﬁay bé diearl?ﬁahd'éépeditiously'presented”v
and “‘may pefmit either’” narrative testimony or teééiﬁdny in
responsevto specific éuéstioﬁs. ééventh Urbén, Inc. v. Ann's
Wig Shop., 1980 WL 354666, *4 (8th Dist. Apr. 24, 1980), quoting
McCormick, Evidenée,'§ 5 at 8 (2d Ed. 1972); Seé Giannelli, dhio _
Evidence, § 611.3 (4th ed.) (“Testimony may be elicited by )
specific interrbéation (questioﬁAand ahswer) or by free |
narrative”); United States v. Beckton, 740 F.3d 303, 306 (4th

Cir. 2014) (“[qluestions of trial management are

quintessentially” within trial courts’ “province”).

{1301} Because trial courts have discretion to allow

narrative testimbny, appéllant cannot establish that defense

counsel’s deéisioﬁ nbt to ask the court to strike Agent.

. Jenkins’s narrative'téstimony was objectively unreasonable.
{1302} Furthermofé,’even if.counsel performed deficiently by

vfailing to ask the court-to sfrike.Ageﬁt Jenkins’s narfative

testimony, appellant cannot establish a reasonable probability
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that the outcome of the trial would have been different if
- counsel had made this request. If the trial court had decided
to strike the testimony, then the étate may have obtained the
same essential testimony(by engaging in a question-and-answer
format.. | o

{ﬂ303} We therefore do not belleve thét appellant can
establish that trlal counsel was ineffective for failing to
object to, or to ask the court to strike, Agent Jenkins’s
narrative testimony.

2

Op;nlon Testlmony '

{1304} Appellant addltlonally asserts that trial counsel was
iheffectlve for falllng to object to improper lay opinion
testimony.

{11305} As with his argument regardlng narratlve testlmony,

appellant falls to c1te any authorlty to support hlS argument
that Runyon, Agent Jenkins, Deputy Barnhart, or Se;geant Stewart
gave improper opinion testimony or that defense counsel provides
ineffective assisténce of counsel by failing to object to
testimony of a similar nature. Appellant’é failure to cite
legal authorlty means that we could summarlly reject this
argument. Nevertheless, in the interest of justice, we briefly

address it.
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{f/306} Evid.R. 701 permits a nonexpert witnessrto offer
“testimony in the form of opinions or inferences” if‘those
opinions or inferences “Yare (1) rationallyvbased on tne
perception of the witness and (2) helpful to a clear
understanding of the w1tness’ testimony or the determination of
a fact in issue. If a lay Witness s opinion is not “rationally
based upon first—hand perceptions by the w1tness,” “the opinion
is speculation, and as such cannot be ‘helpful toa . .
determination of a fact in issue.’” State v. Hall, 2004-Ohio-
663, 91 8 (2d Dist.), quoting Evid.R. 701.

{ﬂ307} In the case at bar, even if trlal connsel performed
def1c1ently by faillng to object to the allegedly 1mproper
opinion testimony, appellant cannot establish a reasonable
probability that the outcome of the trial would have been

w—w~""~different~if~ceunsel~hadAobjected.M_Even 1f_the_trial court had

agreed that the witnesses offered 1mproper lay opinlon testimony
and had 1nstructed the jury to disregard that testimony, as we
explained in our discus31on of appellant’s sixth aSS1gnment of
error, the record otherwise contains ample'evidence to establish’
appellant’s guilt. lThus, trial counsel’s failure to object did
not,prejudice appellant. Appellant thus cannot establish that

trial counsel failed to provide the effective asSistance of
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counsel by failing to object to the allegedly improper opinion
testimony. |
3
Failure to Object to the Court Asking Questions

{ﬂ308} Appellant further argues that trial counsel was
ineffective for failing to object to queétions that the court
asked Deputy Dillard. Appellant observes that the court asked
Dillard “whether any of the evidence Dillard_tookvout of the
evidence locker for trial . . . appéa;ed to have been tampered,
destroyed, or mutilated or changed in any way.” Dillard stated
that it had hot. 'Appeliant claims that the court’s question and
Dillard'svanswer “made the very important and critical poiﬁt for
the State, a point the prosecution had not)brought‘out'prior to
the trial court’s question. It established that the evidence

was as it was when it was collected.” Appellant asserts that

m“[t]he trial coﬁrt destroyed [appellant’s] defense by obtaining
crucial testimony that the evidence was not tampered, destroyed,
mutilated or changed.” He thus contends that trial counsel

should have objected and asked the court to strike the deputy’s

testimony.

{11309} Evid.R. 614(B) allows a trial court to “interrogate

witnesses, in an impartial manner, whether called by itself or

by a party.” The rule'“‘exists because the trial court has an
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“obligation to control proceedings, to clarify ambibuities,.and
to take‘steps to insure substantial justiba‘”’”» State v. |
Skerkavich, 2019-Ohio-4973, 9 13.(8th Dist.),rquoting State v.
Stadmire, 2003-Ohio-873, 1 26 (8th Dist.), quoting State v. Kay,

12 Ohio App.2d 38, 49 (8th Dist. 1967). Under this rule, “a

trial court is permitted to question witnesses called by a party

as long astthe questions are rélevant and the quéstioning is
done impartially.” In re Myers, 2004-Ohio-539, 9 8 (3d Dist.).
{ﬂ310} Additionally, under: Evid.R. 611(A), the trial court
“has dispréinn'to'contrOl the flow of the trial” and'ﬁay ask
witneasésﬂduestions“ih'a seaich for truth.” State v. Prakos,
91 Ohio App.3d 39, 44 (4th Dist.1993), citing Evid.R. 614;
accord State v. Redon, 2009-Ohio-5966, 9 8 (8th Dist.).
Accordingly, “[t]he right to question a‘witneas, pursuant to

i Ewvid.R. 614(BLF,rests w1th1n the .sound discretion of the trlal

court.” State v. Vanloan, 2009- Ohlo 4461 9 8 (12th Dist.).
{ﬁ311j In the casé‘at bar, even if trial coupsel performed
deflclently by failing to object to the prlal court’
questlonlng of Deputy Dillard, we do not agree with appellant
that this failure affected the outcome of the case. Defense
counsel argued to.phe jury that the State mishandled evideﬁce

and that the jury should not rely upon the evidence. Moreover,

even without Deputy Dillard’s response to the court’s
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questioning, the record still contains ample evidence of
appellant’s guilt. Therefore, eppellant cannot establish nhat
trial counsel was ineffective for failing to object to the
court's'qnestions.

F

Conclusion

{1312} Accordingly, based upon the foregoing reasons, we

overrule appellant’s seventh assignment of erior.
VI
Eighth Assignmenn of Error
{1313} In his eighth assignment of error, appellant argues
that the prosecutor committed misconduct that deprived him of

his. constltutlonal rlghts to due process and to a trial by an

/

1mpart1al jury. Appellant alleges that the prosecutor engaged 7

in mlsconduct by (1) 1ntrodu01ng, durlng openlng statements,

1rrelevant and prejudlclal v1ct1m-1mpact ev1dence, (2) vouchlng
for Walker’s credibility by (a) explaining the prosecutor’s
thought process when offering him a plea deal and (b) suggestiné
that the crime scene evidence supported Walker’s story; (3)

arguing that Nelson (a) gave law enforcement officers

information that led to Walker’s arrest and (b) helped them with -

the letters that appellant allegedly wrote while incarcerated;
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and (4) by commenting on appellant’s privilege against self-
incriminétion. |
| A
Prosecutorial Misconduct

{11314} “Prosecutorial miséonduct constitutes reversible error
only in rare instances.” Staté.v: Edgington, 2006—0@10—3712, 1 ,
18 (4th Dist.), citing State v. Keeman, 66 Ohio St.3d 402, 405
(1993). ‘Accordingly;‘courts ordiﬁarilvaiil not reverse a
judgment on the basis of pfdsecutorial misconduct unless “thé
prosecutor’s conduct ‘so iﬁfedtéd the trial with unfairness as
tb make the resulting‘convicﬁion a denial of due process.’”
State v. Belton, 2016—Ohio—1581;.ﬁ'125, quotihg Dénnelly V;
DeChristoforo, 416 U.S. 637, 643 f1974). A présecutor’s
improper cdnduét “'so infect[s] the ﬁrial with unféirness as to

A,__”;M;make;the;nesulting;Convi¢tion,axdenial_of”due.process(”fwhen19it,ﬂ_ﬂ_,

prejudicially affect[s] the defendant’s substantial rights.”
State v. Wilks, 2018-Ohio-1562, 1 172,'citing State v. Maxwell,
2014-0hio-1019, 9 243. Courts assess prejudice by examining

“the effect of the'misconduct ‘. . . in the context of the

entire trial.’”v Wilks at 9 172, quoting Keenan, 66 Ohio St.3d

at 410.
{ﬂ315} We further note that “[t]he benchmark of the

prosecutorial misconduct analysis is ‘the fairness of the trial,
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not the culpability of the prosecutor.’” State v. Obermiller,
2016~ Oh10-1594, T 99, quoting Smith v. Phllllps, 455 U.S. 209,
219 (1982). Accordlngly, "[n]lot every intemperate remark by
counsel can be a basis for reversal.” State v. Landrum, 53 Ohio
St.3d 107, 112 (1990). Instead, “ft]he test fcr prosecutorial
misconduct is whether the conduct complalned of deprived the
defendant of a fair trlal ” State v. Jackson, 92 Ohio St.3d
436, 441 (2001), c1t1ng ‘State v. Apanovitch, 33 Ohlo St.3d 19,
24 (1987). Therefore, “[t]lhe touchstone of the analysis ‘is the
fairness of tbe trial, nct'the culpatility of the prosecutor.’”
.:Sta—te v. Garrett, 2022-Ohio-4218, § 144, quoting Smith v.

Phillips, 455 U.S. 209, 219 (1982).

{11316} In the case at bar, appellant recognizes that trial

counsel did not object to the prosecutor’s (1) opening statement

regarding the victim’s background, (2) statements allegedly

T i R e W R TSI . ST | B EAE

vouchlng for Walker s credlblllty, or (3) comments regardlng
Nelson’s involvement. He thus agrees that plain-error review
~applies to these alleged instances of prosecutorial misconduct.
We therefore review these claims to determine whether the
prosecutor obviously engaged in misconduct so as to affect the
outcome of the trial. See State v. Wﬁitaker, 2022-Ohio—2840, q
85 (defendant’s failure to contemporaneously object to alleged

prosecutorial misconduct forfeits all but plain error).
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{1317} Appeilant did, howevér,“object when he believed that
the prosécutor impropérly commented»upoh appellant's privilege
aéainst éelf-ihcrimihation. 3This.prosecutoriai miééénduct'claim
thus is not'sﬁbjeCt to plain—error‘review.v

o -

: Vicﬁim—impact Bvidence

{1318} Appellant first argues that the ﬁrosecutor engaged in

misconduct by introducing:viétim-impact evidence during»opening |
statement; Appellant asserts that the pﬁosecutor “éhéuld not‘.
.have commentéd on what typé of person tthe Qictim]‘was.”, He
claims that the prosecﬁtor’s cémménts abéut the victin’s
character served only to generate “sympathy” for the victim apd

“anger” toward appellant.

{1319} The State contends that opening statements are not

ﬂ-w_¥++ev%dence%aﬁd¥further@éésér%s¥%hat~the~pEeseeuterkséepeningw~

statement did not contain any.improper victim-impact evidence.
{11320} AOpening statements sérve to inform the jury about the

nature of the case and to outliﬁe_the facts that éach party
-intends to prdve.” (Emphasis in original) Staterv. Nicholson,
2024—Ohio-604, 9 282. “Prosecutors have wide latitude in
opening statement.but cannot use that opportunity to introduce
vevidence.” State v. Fannon, 2018-Ohio—5242, 9 58 (4th Dist.).

The prosecution may, however, “refer to evidence it intends to
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present during trial.” State v. Gilbert, 2005-Ohio-5536, 1 16
(10th Dist.). The prosecution thus may “éummarize,” “describe, ”
or “anticipate evidence,” but it “risks a mistrial when it
engages in an attempt to actually introduce evidence.” Id.

{ﬂ321}‘Moreover, “opening étatements_should not include
matters that attemp£ to influence or $Way the jury by making
statements that counsel kﬁoWs‘will not be supﬁdrted by competent
or admissible evidence.” State v. Wuensch, 2017-tho—9272, 9 34
(8th Dist.), citing Maggio v. Cleveland, 151 Ohio St. 136, 140-
141 (1949). However, “unless . . . counsel ‘deliberately

attempt[ed] to influence and sway the jury by a recital of

matters foreign to the case,’ remarks made during opening

statements cannot form the basis of a mlsconduct'claim.”
Nicholson, 2024-Ohio-604, at 9 282, quoting Maggio at paragraph
two of the syllabus

——— PSR & T SEEUE Soer it N SE I SN LS F SN S et T

{ﬁ322}.As we determlned in our dlscuss1on of appellant’

- fifth assignment of error, the prosecutor’s 0penin9 statement
did not reference‘improper-victim—impaét testimony. For this
reason, we cannot state tha; the trial court obviously erred by
not sua sponte striking as prosecutorial misconduct the
prosecutor’s opening statement that gave the jury background

information about the victim.
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{ﬂ323} We further note that the trial court instructed the
jury that opening statementsvare:not evidence. The court
informed the}jury that eacn party begins with anvopening
statement that “outlines what'they expeot their eﬁidence will
be.” The oouft specifioallyvadﬁised”the'jnry that opening
statements “will not be evidence.” The conrt'continned to
explain that opening statements “are a prev1ew of the clalms of
each party de31gned to help [the jury] follow the ev1dence as it
is presented.f

{1324} Under-tnesercircumstances, we cannot state.tnatvthe
prosecutor committed misconduct durlng opening statement by
giving the jury context and background 1nformatlon about the

v1ct1m, espec1ally when the State presented evidence to support

the assertlons contalned in its opening statement. See

____;__AucholsoanZOZA:Ohao;604T;ateﬁ—283w4coneludang+that:deﬁendant:’-~-

| failed to show plain error when the trial conrt.had instructed>
_the jury that opening statements are not evidence and.when the

evidence supported the assertions that the oefendant claim

constituted misconduct). |

Cc
Vouching for‘Witnesses
{1325} Appellant also contends that the prosecntot improperiy

vouched for Walker’s credibility. Appellant complains that the




MEIGS, 22CA12 - . 169

prosecutor “inject[ed) himself and his credibilify into the
case” when the prosecutor “emphasized” that offeriﬁg Walker a
plea deal “was his decision” and that he would not have offered
Walker'a deal if the prosécutor thought that Walker was lying.
{1326} Appellant additionally asserts that the prosecuﬁor’s

statement that he “consulted the victiﬁ’s parents and law
enforcement officers” before aCcepﬁing Walker’s plea deal gave
Walkef's testimony credibility by suggesting that “others
approved” using Walker’s'teétimony at trial.

- {1327} Appellant further argues that the proseéutor committed
misconduct by stating that the prosecutor agreed to a plea

agreement with Walker because the crime scene evidence supported

Walker’s story. Appellant claims that the prosecutor’s

statements improperly bolstered Walker’s credibility.

{ﬂ328} As a general matter, a prosecutor may not vouch for a

S TInim S cnsimenie s - . enm oo - e : R D B R T

w1tness by expre531ng a personal bellef or an opinion as to the

credlblllty of a w1tness. State v. Myers, 2018-0Ohio-1903, {
145; State v. Williams, 79 Ohio St.3d 1, 12 (1997). Improper
vouching odcurs when a prosecutor implies knowledge of facté
.outside the record or places the prosecutor’s personal
éredibility in issue. Myers, 2018-0Ohio-1903, at 4 145; State v.
Jackson,.2005—0hio—5981, q 117;lState_v. Keene, 81 Ohio St.3d

646, 666 (1998). By preventing the prosecutor from giving the
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jury the impress£On that evidence particularly known to ‘the
prosechtor but kept from the jury “supports. the charges against
the defendant,” the rule seeks to avoid jeopardizing a
“defendant’s right to be tried solely oh the basis of.the
evidence presented to the jdry.” United States v.vaung; 470‘

U.S. 1, 18 (1985). Moreover, the rule prohlblts prosecutors

from expre331ng their own oplnlons to av01d lndu01ng “the jury

to trust the Government’s Judgment rather than its own view of
the evidence.” Id. at 18-19. | | |

{ﬂ329} Although prosecutors cannot express an oplnlon
regarding the credlblllty of witnesses or ev1dence, they may
argue that the fact flnder should con31der “‘the character,
quality, or con51stency of partlcular ev1dence or witnesses .

e when asse531ng credibility.’” State v. Hbstacky, 2014 Ohlo—

2975, 9- 47, (8thrDlst.l+~Quot1ng State_v__Codyh,ZOOZ ~Ohio= 7055 ﬂ e

35 (8th Dist.). 'Thus, “la] prosecutor does not improperly vouch
for a witness’s credibility by arguing;hbased upon the evidence,
that a withess was ‘a reliable witnesstto the simple events she
‘witnessed, that she lacked ahy motive to lie, [or] that her
testimony was not contradictory.’” State v. Reine, 2067-Ohi0*
7221, 4 63 (4th Dist.), quoting State v. Greem, 90 Ohio St.3d
352, 373—374 (2000). Additionally, “{al prosecutor may argue 1'

facts in evidence to support a witness’s credibility and may
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respond t0’defense'attacks on the witness’s credibility and
mental abilities.” Id., citing Green, 90 Ohio St.3d at 374, and
State v. Woodard, 68 Ohio St.3d 70, 76 (1993).

{1330} Furthermore, even if a prosecutor improperly vouches
for a witness, courts will uphold the conviction when the record
indicates " ‘beyond a reasonable doubt that the jury woﬁld have
returned a ve:dict of guilty’” in the absence of the improper
remarks. State v. Knuff, 2024-Ohio-902, { 238, quoting United
States v. Hasting, 461 U.S. 499, 511-512 (1983).

{1331} In the case sub judice, we do not believe that

appellant has established that the prosecutor obviously vouched

for Walker or that any improper vouching affected his
substantial rights. During opening statement, the prosecutor
stated the following:

In order to obtain [Walkerl’s cooperation, the

_—— Sta te - h.a,;d-V _to_m.cvlvaim - a,,deal- -a nd._.that,_.was ',,my,;:de Ci:s io N.-- _'.;;I._.;v.._._:._ O Tt

made that decision in consultation with [the victim]’s
parents and with law enforcement. Um, the reason the
deal was made with [Walker] and not ([Nelson] is
because the physical evidence at the scene supported
[Walker]’s story.
{1832} The prosecutor’s statement that the crime scene
evidence supported Walker’s testimony did not constitute
improper vouching. The assertion did not imply knowledge of

facts outside the record or place the prosecutor’s own

credibility at issue. Instead, the prosecutor used facts in
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evidencefthe crime scene evidence-to argue. that Walkef;s
testimony was crediblé. See generally State v! Graham, 2026-
Ohio-é?OO, T 97 (no improper vouching occurred when pfosecutor
stated that witnesses eventually'decided té‘tell thé truth;
prosecutor simply “discussed the circumstances.leéding}to [ﬁhe.
" witnesses’] evéntual decision‘té cooperate with police, and the
testimony at trial supported [the prosecutor’s] statements”);'>
id. at g 99 (prééecutor did nOt'improperly'voucﬁ for witnesses.
when arguiné that (1) the‘witnesses’ festimonieé wéfe cohsistent
with each othér, (2)’the'victims’ testimbnies corrobbrated thé‘
witnesseS’.testimony,'and (3)'the WitneSseQ_“were motiﬁated to
tell the truth”)

{1333} Moreover, even if the prosecutor’é comments that

A\ .
Walker’s plea agreement was the prosecutor’s decision and that

he consulted the victim’'s parents and law enforcement officers .

constituted an obvious error that the trial court should have

- sua sponte struck, see State v. Waddy, 63 Ohio St.3d 424, 435-
436 (1992) (prosecutor méy not “invite[] the jury tokéubstitute
the prdsecutorfs experience for its own evaluation”), the record
does not suggest that these comments affeéted_the outcome of the
trial. Rather, given the overwhelming evidence of appellant’s
guilt, as we diécussed in appellant’s sixth aséignment of error,

any improper comments did not affect appellant’s substantial
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rights. See Khuff, 2024-0Ohio-902, at 9 240 (prosecutorial
misconduct constitutes harﬁless error whén the record contains
“overwhelming evidence»of {the defendant]’s guiit”). Viewed in
the'context of the entire trial, the prosecutor’s stétements,.>@
even if improper, did hot “undefmine thé‘fuhdamental fairness of
the trial and contributé to a mis&arriage of justice.” Young,
470 U.S.Jat 16; seé United States v. Socony;Vaquum 0il Co., 310
U.S. 150, 240 (1940) (when the record indicates»that improper
“statements were minor aberggtiéns in a prélonged trial and not
cumulétive evidence of é proceeding dominated by passion and

prejudice, reversal would not promote the ends of justice”).

{1334} Consequently, appellant has not established that we

must reverse his conviction based upon the argument that the
prosecutor engaged in misconduct by improperly wvouching for

Walker.

Improper Aigumentv
{1335} Appellant next asserts that thevprosecutor introduced
improper argument by referring to.statements that his
" nontestifying codefendant, Nelson, made during interviews Qith
law enforcement officers.‘ Bppellant contends that Bruton v.
United States, 391 U.S. 123 (1968), prohibits the prosecution

from introducing a nontestifying codefendant’s confession into
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" evidence, because admitting the nontestifying codefendant’s

confession would viélate a defendant’s right to confront and

cross-examine the witnesses against him.
-{ﬂ336} Appellant observes that, during opening statements,
the prosecutor stated the following: |

At that time, during those interviews, he was

denying that he was the person who shot [the victim]. -

- Now Keontae has not agreed to testify in this case,
and I won’t anticipate that -he will testify in this
case, so I can’t really tell you what he said about or
did not - say -about the Defendant, but he did say
something incredibly important during his fourth (4th)
interview that led to the arrest of a third suspect.
Keontae claimed that a young man .by the name of
Richard Walker shot [the victim] with the forty five
(45) caliber handgun. Keontae did not state that he
shot [the victim]) with a shotgun, and he did not state
that Richard shot [the victim] with a shotgun, but he
did indicate that Richard Walker is the one who shot
[the wvictim] with the forty five (45). Keontae’s
story of how Richard Walker allegedly shot ([the
victim], however, did not match the physical evidence
at the scene. Nonetheless, agents obtained an arrest

-warrant _for . Richard. Walker.. _._Richard_--Walker - was-
arrested, and he also readily agreed to give a
statement. ; '

{11337} Appellant further asserts thét, during closing

argumént, the prosecutor‘Stated the following:

7 [Agent Jenkins’s] investigation, along with the
Major Crimes Task Force, led to Keontae Nelson.
Keontae Nelson gave a total of five separate
interviews. Five interviews. Not just five
statements at one time, five separate interviews on
five different dates. Not until the fourth interview
did he reveal any information about ‘Richard Walker.

- He was holding out as long as he could. + He did not :
want to give up Richard Walker’s name. It took four
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interviews. When he gave up that name, Agent- Jenkins
and agents from the Task Force tracked down Richard
Walker and they interviewed Richard Walker. Prior to
that, Keontae had made mention of letters that he had.
received from the Defendant and Keontae’s mother, upon
request, provided those letters to law enforcement.

{1338} Appellant contends that the prosecutor’s assertions
improperly “suggest[ed] that anything Nelson said or did would
be or was evidence when he did not testify.” He thus claims
that the State could not use this line of argument “as evidence
against [him]” and further complains that he did not have anY’
“wéy to confront or cross-examine this argument.”

v_{ﬂ339} Appellant'next argues that, during closing argument,
the prosecutor improperly rgferred to two witnesseé-who did not
testify at trial. The prosecutor stated thé following:

o

[Tlwo witnesses that the State had anticipated '

.calling were unavailable to testify. One was Amanda
Brumfield with the Middleport Police Department, who
is one of the first officers on scene. She was unable

- —ieo stostestifysduesto=a-medicalsituationt—=And--Sergeant——- i~ —— = -

Fields was wunable to testify, um, he is with
Charleston Police Department and, if you recall during
my opening statement, I said that there would be a
video that you .could watch, and that was his body cam,
um, so we were not able to get that into evidence
without his testimony. So, that’s why you didn’t see
that. -

{1340} Appellant asserts that because these two witnesses

not testify, “there was no evidence to reference, and it was
improper for the prosecutor to explain why the State did rot

present their %estimony.”
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.{ﬂ341} The State argues that.the prosecﬁtor’s statements
regarding Nelson weréfnot improéer referendés to a nontestifying
codefendant’s_coﬁfession. The State‘instead claims that thé '
statements rela;ed the testimony that the prosecution_expectéd
from'law enforcement officers regarding their investigative
efforts. The State asserts that nothing in the prosecutor’s
. statements suggested that it would introduce evidence or
testimony obtained from Nelson.

{1342} The State next claims that‘nothing that the prosecutor
stated regarding the two witnesses who ultimately did not
testify constitﬁted prosecutorial misconduct. The State
indicates that,”dpring its opening statement, the prosecutor
informed the jury that these two witnesses would testify and

related their expeCtéd testimony. Although the State admits

s that,-during .closing. argument,. explaining-the -witnesses’ -ab SeNECe i -

may not have been nécessary, it does not agree that diécussing
their absence édnstitﬁted prosecutorial miséonduct.‘

{ﬂ343}'Aé we noted’above, during opehing stateﬁént, the
prosecution may “refer to eﬁidehce it intends to preseht duriﬁg
trial,” but it “risks a mistiial whenrit engagés‘in an attempt
to actually introduce evidehce.b Gilbert, 2005—Ohio—5536, at

16.




MEIGS, 22CAl2 . 177

{344} “During closing arguments, the prosecution generally
- has wide latitude to convincingly advance its strongest
arguments and positions.” State v. Gibson, 2003-0510—4910, q 35
(4th Dist.), citing State v. Phillips, 74 Ohio St.3d 72, 90
(1995). The prosecutlon “may freely address what the evidence
has shown and what reasonable inferences xﬁay be drawn fro;n that
ev1dence.”v State v. Wuensch, 2017-Ohio-9272, ¥ 38 (8th Dist.).
The prosecution must, however, av01d golng beyond the evidence
presented in order to obtain a conviction. E.g., State v. |
Smith, 14 Ohio St.3d 13, 14 (1984) (stating that prosecutor has
a duty “to avoid effortS'ro‘obtain a conviction by going beyond
the evidence which is before the jury”). “[P]roeecutors must be
diligent in their efforts to stay within the boundaries of

acceptable argument and must refrain from the desire to make

outlandish remarks, misstate ev1dence, or confuse legal

pp—— - [ s —

concepts “” State v. Féars, 86 Ohlo St. 3d 329 332 (1999)
{1345} Additionally, a court that is reviewing claims of

prosecutorial misconduct during closing argument must not focus

on isolated comments but must examine the prosecution’s closing

argument in its entirety to determine whether the proéecutor’s
comments prejudiced the defendant. E.g., State v. Keenan, 66
Ohio St.3d 402, 410 (1993). “A conviction will be. reversed only

where it is clear beyond a reasonable doubt that, absent the
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prosecutor’s comments, the jury would not have found appellantT
guilty.” State v. Benge, 75 Ohio St.3d 136, 141-42 (1996),
citing State v. Loza, 71 Ohio St.3d 61, 78 (1994). -
{346} In the case atlbar; we do not believe that.appellant
established thaﬁ the prosecution engaged‘in miséonduét during
openingvstatégentvor qlosiﬁg aféument. Contrary-torappellant’é
belief;.the proéecution’s openihg statement did not‘refer to a
nontestifying codéféhdanﬁ'sVcbnféssion.» The prosecutor néver
stated that Nelson, the nontestifyiné codefendant, confessed;
Furthermore, dufing openinglétatement, the préseéuﬁor explained
that he would not be introducing’Neléoh's actual statements.

Instead, the proseéutor referred to the information that law

enforcement officers-who would be testifying-learned from

interviewing Nelson. 'Thus, referring to the information that

.A_;_;«oﬁficers;gathened*during;theirminteryiews_with@Nelsnn;did;not :
violate appellanﬁ)s fight to cbnfront and cross-examine Nelson.
We additionally note that appellant had a full opportunity to
cross-examine the officers who testifiéd about the interviews
with Nelson. | |

{11347} We likewise disgéree with appellant that, duriﬁg

closing_argumeht, the prosecutor commitﬁed miséonduét.by
explaining the reason for.thé absence'of two witnesses who

ultimatgly did not testify. Even if the explanation was
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unnecessary, appellant does not explain how any error affected
the outcome of the trial.

{11348} consequently, we do not agree with appellant that the
prosecutor committed misconduct by introducing improper
argument.. |

E

Miranda Violations

{1349} Appellant also argues that the prosecutor engaged in

misconduct by'introducing evidence that improperly commented
upon his privilege against self-incrimination.

{1350} In appellant’s fourth assignment of error, we
determined that even ifithe State improperly commented on
appellant’s privilege against eelf-incrimination,_appellant

cannot show that the State’s comments affected the outcome of

the case. See Crim.R. 52 (“Any error, defect, 1rregular1ty, or

verience Wthh does not affect substantial rights shall be
disregarded”); State v. Jones, 2020-Ohio-3051, 9 18 (an error
impacts a defendant’s substantial rights if “it affected the
outcome of the trial”); see also Knuff, 2024-0hio-902, at § 240
.(prosecutorial misconduct constitutes harmless error when the
record contains “overwhelming evidence of [a defendant]’s
guilt”); State v. Clark, 38 Ohio St.3cl'252, 259 (1988)

(prosecutorial misconduct constitutes harmless error when




MEIGS, 22CAl2 ' | | 180

misconduct does not déprive a defendant of a fair trial). Thﬁs,v
appellant cannot estéblish’that we must reverse his conviction
due to the prosecutor’s allegedly impréper statements.v |
. _
Cumulaiive Impact’ | ' -

{11351} Appellant additionally conténds that, even if each |
instance of prosecutorial misconduct does not individually
warrant reveérsal, the cumulative effect of thefpgqsecutor;s
misconduct deprived him 6f_a fair‘tfiél. As we concluded above,
however,>appellant has not identified>any instances éf
prosecutorial misconduct that'deprived him.of'é“féir:triai.' Seé
Nicholson, 2024-Ohio-604, at 4 316 (rejecting cumulative
prosecutorial misconduct argument when defehdant failed to
identify any instances of mis¢onduC£)l Moréovér; the case at

“bar is not one of the “rare” cases in which the pros_ecuto}:_'. s .
conduct affecfed the outcome of the trial. .Seé State v.
Garrett, 2022-Ohio-4218, q 173 (“when the evidence is viewed in
. context of the ehtire trial, it does not show that the
.prosecutorfs conduct prejudicially affected ([the defehdant]'s

. substantial rights”).

{1352} Accordingly, based upon the forégbihg reasons, we

overrule appellanﬁ’sveighth assignment of error.

VII
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Suéplemental Assignment of Error

{1363} In his supplemental assignment of error, appellant
argues that the indictment charging him with conspiracy to
commit aggravated murder or murder is fatally defective because
it does not allege a substantial overt act perforﬁed in
furtherance of the conspiracy. Appellant notes that in State v.
Nelson, 2023~Ohio-3566 (4th Dist.),_thisvcourt'held that a-
similarly worded indictment was insufficient to éharge
conspifacy. He asserts that based upon oﬁr‘Nélson decision, we
should reverse and vacate his cqnspiracy éonviétion. The State
does not contest appellant’s supplemental assignment of error.

{ﬂ354} We agree with appellant fﬁat‘hié indictment suffers
from the same flaw as the indictment in:Nelson. Accordingly,

based upon the authority of Nelson, we sustain appellant’s

" supplemerital assignment of errdr, reverse the trial court’s

. ) T
SRS SRV O SN

"ﬁﬁaﬁﬁéﬁﬁuééﬁViEE{H§'éppellanfwgfrééﬁ;piracy; éndmvécéfe
appellant’s conspiracy conviction.13 In all other reSpects, we
affirm the trial coﬁrt/s>judgment.

| JUDGMENT AFFIRMED IN PART,

REVERSED IN PART AND VACATED
IN PART.

13 The trial court merged the offenses for sentencing
purposes and sentenced appellant on the aggravated-murder

offense. We therefore need not remand this matter to the trial
court for resentencing.
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JUDGMENT ENTRY

It is ordered that the judgment be affirmed in part, reversed
in part and vacated in part. Appellee shall recover of appellant
the costs herein taxed. -

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court
directing the Meigs County Common Pleas Court to carry this
judgment. into execution. '

If a stay of execution of senterice and release upon bail has
been previously granted, it is continued for a period of 60 days
upon the bail previously posted. The purpose of said stay is to
allow appellant to file with the Ohio Supreme Court an application .
for a stay during the pendency of the proceedings in that court.
The stay as herein continued will terminate at the expiration of
the 60-day period. o . o

The stay will also terminate if appellant fails to file a
notice of-appeal with the Ohio Supreme Court in the 45-day period
pursuant to Rule II, Sec. 2 of the Rules of Practice of the Ohio
Supreme Court. Additionally, if the Ohio Supreme Court dismisses
the appeal prior to the expiration of said 60 days, the stay will
terminate as of the date of such dismissal.

A certified copy of this eﬁtry'Shéil constitute that mandat
7. .. pursuyant to Rule 27 of the Rules of Appellate Procedure. :

T e e SSRithy - P e Wilking I Concuy iR Judgment 5 Opinion

For the Court

tEr B. Abele,” Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constituteé a
final judgment entry and the time period for further appeal
- ~commences from the date of filing with the clerk.
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AN THE COMMON PLEAS COURY OF MEIGS COUNTY, OH10.

STATE OF OHIO;
Plulntift;

aves

JAQUAN HALL,
Defendant..

-On October 4, Zmajw&mdmmfendmgmhyofaﬂcommd
speci}‘icahonm the Indictient.. Defendant filed. & Moftion for & New Trial on October 17,
2022. OnNovunber 1,2022.thzsmdf0tnoﬁledaMemomndmn Contato
Defénﬂant’s Mot;on for &' New Trial Ahwmgwas,set,andheld on Navember 9, 2023,
mtﬁeMononmdMemmndunxConm PresemmCourkmeamesStanley the.
Pm&cunngAﬁomeyfonmgsCounty GeorgtCownzn,mmzyﬁttheDefendmt,md;
the Défendant, aquanHaﬂ

At'the November 9, 2022 hearing; the Defendint explained that most of ths 155§
rmseﬂbyhmhadbeendxswsﬁajaﬂdnﬂed uponﬁylthomtdﬁriﬁgthcmmoﬂhe

mmw_wmﬂywmdeu@Zomeomwmchmﬁwdmmw

Defendan mmmyxphltﬁnthedm{alofammnforacmngeof
ﬂwDefendantﬁomyﬁiﬁgaﬁmahdlmel““ The Defenidant |
mademomlMonmmximymmmhmmmfaracmﬂgpofm Defetidant’
was told that the Motlor was premia re &% We W it thie PrOcess of attempting o seit .
Faif aibd isfipartial jory. mﬁmﬁmﬁ& onlywaymmifanlmpatﬁxljmymum
beséa‘tedwwgothmnghﬂlepmcd”s‘of Eptng 15 §eat-the jiiry, The Court
cally that the hors who were seg f.;lfswmﬁaqmuldbefmrand
yJUTOTS Weie excusad, iner: sbondaics o?veuuuon, 10 tiiake Sufe both the

Sméfomoand"&mlzifenﬂmtm&a 1o
prettial knowledge of the sitiation oF s hirely
m,@wmfmmnﬁ inperagray




, THE CouR Specificallyfotind that that the other Afican-Amerivaniuror, who was
individuatly questioned, jhad significant out ofgﬁgtg‘gndmgl iiformation about both.
thc“wﬂﬁﬁliﬁdftthefcndanﬂ ’I‘hemr‘scﬁﬂ spentmsmﬁmtimewﬂhthcvxctﬁh_
u&jwskmthﬁeﬁmwmeemshmm
anltiple oocasions. Also, it prospective juror hmd perscnsly wittiéssed Defeiidint Hall
mdaaugﬁeiydﬁmbﬁdﬂmﬁnmwmepeoplegvmﬂw_"' bpéctive juror aride
sioppedmammpnlomuonﬁmasmCmmty estVngmfammnetwiﬂ:ﬁwDefendm,

dditionally, th:mwﬁvejmormndemmwmmm&abmf&n@shew‘hwd

mﬁﬁmﬁmmw Fmaﬂy.thzﬁrothcrofthnpmspecuwjxﬂorm

mmMmewmesmmmﬁmw and was~
cﬁrmﬂywvingatetmmpnsom

Thquurtcaxcﬁxny obsetved and listened to this prospective jurot, as with all the
Jmm,mddmmmdthatﬂiepmsp&ﬁvejmrmqmonhadmedommdmost
familiar félationship with both the's victii éng_th;

pm:pecﬂva Jul:ms 'Ihe

mamhuguahﬁdaﬂonsor dtsquaﬂﬁmons ﬂmfasa jn'mrm
&ememawﬂmdmmymymﬂammbmxmmﬁnmﬁi@nm The

. o] v e irpta [ lv'H‘-'II l‘l L1l J‘_lry
seIecum,ﬁmshewuldnotbe&uandnnpm‘ﬁatasaJWoTﬁiﬁﬁsmaﬁa

Based upon the Court’s observatioris of the prospective jufor, the jurof at issue
cleaﬂypossmad d staté’ ofmndéﬁncmg“enmny or bias towards the Defendant or State
and despfie her amswering in the affitmative to° fhéqucsuon of whethier she coild | ‘be faif

ndk fmipartia theComfﬁﬁdéthatﬁxcjmor ‘Caiitiot fenider an impartial verdict sccording
totbe Iawmdthmfoerewas properiy excnsed for caase. ’l‘hmfore,‘the basis for a tew.
mmmmu‘mmrx

Neif,_tl_tg_ é@@t ‘MilmCﬂurtenedmdenymgtthononfora
: Sgalipn {esti nCny f’ohce wncemi&g

it b hlsm.IhéSmmmsﬂmthefé“ ﬁ
'ﬂxe lacic Lcm mmaﬁm OF fhig investigation into, the shédﬁng




MBI O COMMON PLEA

SAMANTHA MUGEAGE

el bl 4 pietelgh b sine

EIERE OF COURTS

110020220919 AM;

iin Digfendant, ith the Defcudaift Gily béifig lesfinried ad & Vichf of & R’
quasfiontng of the Defendunt aTl toak plare prior to tre ébaﬂamcmmmmmm
Woprotajﬁa‘r Sommection:ib ﬁmﬁ Cotity, Ol mandet eafiier thint-samie
mm&dﬁeﬂthamﬁonforam lhaehmﬁddmmn@mﬁdﬁe
ménts of {5 Bitameys in B8 opering sfabinaat & Tt evideaee and
, s abaoiuts fight 1o temaditsilent in thik matter; T mciudmgfn:m
‘mﬁﬁmm thist the cereise. OF LT Hight to Temm il
considered for any purpose. %mmﬁwhmhm
“Thie Motiod for New Trialid ftein 3 i§ hétéby DENIED.

2N *“‘“‘1‘—-**

MBM%mWMW&ﬁ‘szmofﬁelmm-
bymmdammwiﬁmmwmnhmﬁmﬁmorﬁmdaﬁm The Court ‘
.specifically-fing ‘ﬂmt(hmwaggg@m&i\u’ﬂmneﬁo?aﬁhiﬁﬁdgyofﬂmhﬁm ‘Thg
“Tetters were: produced either through the Washingfor Cousity Jait officees in fe cass of
onemoﬂmmﬁﬁ“mhiw&ﬁmﬂymmemaf&oﬁmmof
Tetters, Memmmmmeymwhﬁtheymmdmhrmﬁomm
soufees named. Just as wal'deterfisied in the trial, the' Court again findi there Was
sufficient foundation Iaid for the admission of ose propeily authenticaied letters.

Thieréforé, the’ Déféndants Motion in item 4 for & héw tiial is DENIED:

Iinfietn 5, thé Déferidant asseits that the Coirt €rted ifi denying the Défendant’s -
MonnnmSupmw The Court previbusly explained the basis for the deniaf of the
Motion to Supgires mdmo&pcmmthatm:pﬁﬁiﬁmhetemasﬁ”ﬁxﬂywwnm_l*orthn-
reasons set farth in the carlier decision, ftem 5 basis for a new trial s also DENIED.

Also, in item'6 of the Defendant’s Motion. for New Trial, Defendant asserts that
"thie’ Court érved if) Aliowing the- vitim's parents 0 be pesent during the individual voir
mmmnfaﬂmmardaﬁwmothuoﬁhevmmmnotmameshmmng
“Iusﬁufotxane"dnﬁﬁgtineg_iyoﬂhemdfﬁdual voir difé process. ‘First, the Court

o

‘specifically findS that the surviving ﬁamibrmanﬁsaﬁhedeomammm

MafS?’s'Law, hadﬁaﬁ@ntz ﬁghtt&bcpmtduﬂngﬂxevandu‘c procéss,;

speakd\mngﬂ:r. mdtheir seetswmsmmted behmdthe Pﬁﬁcﬁﬁg;Attﬁmy’s.

i A

\seats. Mwmmmdxc&mmmcmtmmawmmsmmyﬂmgmm@eﬂ
moftﬁepmonmwﬁmlmwmbdﬂgmm@&mﬁnfmm
‘potential jurars may have with the victim or-the-family of the victim, was & large partof
ﬁc_mpgfﬂdﬂt Fexuested ifdjvidual voir dife. Défenidant assegted that the
8 family was too.well known o have qnesuonsabout*family connections
dwbussaimthéopm,)my selection. MCounﬁﬁdsmmewengafﬂie y
: m%%mﬁhwﬁmspmm%bmmymmﬁﬂﬁa
gugpécﬁg‘é‘:&ﬁi‘ shipuld:be qualified of disqualified to sétve. As for the victim's mother's
o ten “-Atheﬂomfonndﬂmtﬁepm&daﬁmaﬁmﬁiﬁ hﬁye




S ——
mmmm!zﬁsmm
8 countesy snd ih ambirdance of camian, the Cotis 8id a5k #6 victim’s HEEERAS

w&tw@ﬁndﬁgs@w entanys. E&s}%ﬁeﬂmmmhefﬁ@ﬁaﬁdmbﬂﬂ
mmm#m Foghont e mafaﬁeﬁiﬁlm&sﬁa&i&mwmmé%ﬁmm

$

*g ﬁh*@;&@@eﬁ?«iﬁ‘iﬁﬁﬁﬁ%ﬁﬁt&ﬁﬁbﬁdn
%h ,:@gféﬁ‘&ﬁ?sﬁmdﬁé"rm

e e

/5 ‘n 3
: ‘i ﬁh&ﬁﬁiﬁ m cm& mﬁu“gmn May‘ iz 62

ﬁiﬁﬁﬁgﬁﬁe@é’deﬁnﬂﬁmﬁﬂ R
Dafenidany, B‘a&a« PoR thistiew mﬂﬁmon the Eé’feﬁ stit At proeeed
mni‘alaﬁlviz‘ 6 053 as scheiiled: Th ﬁ dammed:&atﬁeﬁééﬂea ﬁ“&iﬁmn*ai
his cigiit dbou the new inforasn béfordpoling to- frial. Kiehat

, ;:o Ma”i 13,2002, the Catitvotiered to give: Deferdant an Sxtra sl fo’f'ﬁi%*
S a0 Défendunt v rivied fhie inforhson; DNAresolts >and istétehiérﬁsofm o=
defendmite. The'Court stated v thetial could be contauey; ote week, o allowitie
atoreys, dme for such prepardtion] The R stated that 4 ‘week wotild: do o , g068
it that heaWozﬂd figsd subm’ﬁﬁaﬂy%ﬁgeﬁﬂxmme wveekmmvﬁﬁgamwhew hie tiew
mfaﬁaﬁ'a'ﬁ Would R fiiiey i (88 preparation SERSDERndants wase; iﬁ?ﬁ‘mﬁaﬁ%
spe&rﬁé’a“ﬂ?r“ééﬁe& fortheal 1be continued watl SEﬁfemb‘cT’ 19,2052 dherefore, the
Defendart™s 70 ie 2158 16 the Metion fr aN&% Trahshsuld alfo be DENIED..

This.Matter Shalliproceed fo ég’fiténﬁ“@"g o1 Monday, November 14, 202216 230

SO-ORDERED!
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CASE 21=CR-104.

The: Court. afforded -coutige) an QELUELUNILY £6 dpeak on behalf
Bf thE DefEndERt; A mumber of wiknesses were, alse given an
OpRortunity to gddress the Court. prioy Lo SéRtemcing) and thé Court
Addvessed tHE DEfSHdant pérfonallyr -affording the Dafendatt! am
ooporiunity £o) ke ® sisvessnc & ‘the. DETendAntrd Gwnl BeRALE: IR
the £oIm I WILIFAEISH. ARA/SY, TG Biésent any Information ragarding
the imposition of sentence, and/or to addrseg the' existencd or
tionexistence of the fdctors that the. Court has comsidered and
Wwelghéd.

The Court' hds considered ithe record,- any oral statements, thé
victim impact statement, .a§ well as the PpELNCiplas and purposes of
Senténcing uhd@E OHic 'Revised Code Section 2979.11 and has ‘balanced:
the relevant seriocusness and' recidivism factors Hefl fofth in, Ohio

Reviged Code Sectidch 2929.12 as well as ‘weighed factors seat’ £oTth

in applivable) provisions of sections 292913 and 2929.14 of the:
Revised Cods.

For feasons stateéd on thé Peéstd, the Court also finds .and
explaihéd to the Defendant that a prison sentesce, is mandatory and
is consistent with: the pdfpoges. of the Chioc Révised Code Section
29291115

IT I3 THEREFORE, ORDERED that the Defendant be séntenced to
the Ohio Department of Rehabilitation and Corfectiof £or ah iditial
pericd of thrae (3) yeafs fof the gun or firearm specification
findings, 'followed lmmediately by life in priscn without. the

sgibllity of ‘parcls a3 to Count: One, Aggravated Murder! a
‘viokation of section 2903.41MA) of the Ohio Revisedi Cods, an
~ L e o S L o

unclassified felony, as a1l counts w
sentencing: .

Thé Court advised the Defendant that he has. a righti'to appeal
this conviction. The Défendant was advi58d that {f shé,is unable
to pay the Cost of -ah -appeal, he has a right to .appeal without.
payment; that ¥ tHe Defendant. is inadble ‘to obtain ig‘gﬁqﬂié_.‘g for an
apbeal, counsel Wil e 'APpoifted wifhout costy that Af the
Deéfendant: is unable:to pay the costs! of documents fecessary to an
appeal, the documents! Will be provided WifHGUt,cost; and Defentant,
Has & right to have @ notice of appeal timely fiied on'hls bERILE.

1% {8 Purthis Srdared that the, Defendant be Cbﬁ!’t% ed ao, £he,

| sorreckisnal tacilitvy. DEfendant is credited £6r 344 Herved
' | Noenben £4)

el A RS U
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@1@3@ mwm COURT

mmzozzﬁ;m&
CASEILCR-168
TE. ia ﬁn:t&a:j Orderell thi3E €he Deféndant P&V 2T1 883ts of
proseeatidn, Wiﬁﬁing Conmt cests, for which Fudgment is, Fendeped
ﬁd‘ gerniti o maY 4 ig\é‘ue )

I8 13 ¥ereby ORDERED ThEY &y ©Tony foh) BLTEady IvEreitsd:
ﬁefﬁ:@f:é:té posted is released after al&i fines, sosty, payments
fEdniret s ¢ fally s@tisfied, mhless 4t “shail
'ha‘v’é‘ been pos&_edc Jay a pvezson Pos her “than the Defendapt, in which
ifstance, $aid bpnd Shall be releagsed £d Such persoh, less Ay
payments or ahax:ges’ w:eqxfia:e*d ox rpemtted by law, due and ouing €0,
the Clexk of Courtd:

It is heteby ORDERED thet the Defendatit shall kave & - Lifetine
firearms disabiiity.

‘BEntrance into Intensivé Progfai Sxison 4nd 4By &P
control programe will be dented.

’siﬁiénal

Defendant shall ot be eligible for judicial release or
felease on, trgositional, éontral.

Any finding herein deemed to be in conflict with State ¥.
Foster, 109 Ohio SE. 38 1; is consdderdd to be advisory By this
Court .

The Court hereby notifids ‘the Meiqs Ccm“xﬂ:y Sheriff’s
Bépar.t:ﬁeﬁt amir the ﬁhidr Departnent of RehaBilitation a di'
Ee' f‘:‘f‘ré befenddnt in thig ¢ase with
Jownky Case mumber "22 ER 112 and

nty Case, fumbel 72 CR 113,

50+ GRDERED:

4

Sﬁanley, Pfasec@iﬁ ‘xisj gy -a,‘_.l Etﬁcrﬁéy ;fof
pefendant; Meigs ﬁoﬁﬂt’?‘ 103 i; artmernts Qorretftienain
Récept:n,c}ﬁ fcemg;‘g @w@g gbé‘ 3391 gft é 7 i

- Senbenting Computation, £ Bog 4-56,




'SAMANTHA MUGRAGE
CLERKOFEPﬁRTS

0328202401235
CASE 21-CR-104

NBAPR 10 AM 8: 24 ABIRIG A4 8 23

AT h e crae s - SApE AR, .
SAMAHTIA HUGRRE: SAMANT, 5

T4 HEUGRAGE
SEATRIOEDMIORTS : CLERK OF 001 me
MEIGS r;a:su.sz'ﬁ;%?ﬁo . - MEles 0 CURTS

‘Y. QHIO
PLAINTIFF, o CASE NO. 21 CR104

cguﬂﬁ}% EQE ALg  INTHECOMMON PLEAS COURT

L TONET
MEIGS COUNTY, OHIO

Vs

JAQUAN HALL, ‘ : NOTICE OF FILING

DEFENDANT.

Please be advised the following transcripts have been filed in the above-captioned

matter:

Arraignment Hgaring held on July_ 16, 2021
Initial Pretrial held on August 19, 2021
Final Pretrial held on September 7, 2021
Motions Hearjng held on COctober 19, 2021

Status Hearing held on December 13, 2021

Motions Hearing held on March 25, 2022
Final Pretrial/Motions Hearing held on April 28, 2022
Motions Hearing held on May 13, 2022

. Offer before Trial Began held on September 19, 2022

Jury Trial held on September 19, 2022
individual Voir Dire held on September 19, 2022

Jury Trial held on September 20, 2022




_ SAMANTHA MUGRAGE
@ . "+ CLERK OF COURTS
05/23/2024 01:59 PM

Individual Voir Dire held on September 20, 2022 CASE 21-CR-104

Individual Voir I\)ire held on September 21, 2022
Motions Hearing held on Septembér 22,2022 .
Jury Trial held on September 23, 2022

individual Voir Dire held on September 23,.2022
Jury Trial held on September 26, 2022 |
individual Voir Dire held on September 28, 2022
Jury Trial held on September 27, 20227

Jury Trial held on Septémber 28, 2022

Jury Trial held on September 29, 2022

In Chambers Hearing held on Septem_her 28, 2022
Jury Trial held on September 30, 2022

Jury Trial ﬁeid on October 3, 2022

Jury Trial held on October 4, 2022

Motions Hearing held on November 3, 2022

Victim Impact Statement held on November 14, 2022

Sentencing Hearing held on November 14, 2022

O.ndf?vm NG 4,

Andrea Vaninwagen
Court Reporter




~ APPENDIXC




CARPENTER LIPPS LLP

TELEPHONE: (614) 365-4100 ATTORNEYS AT. LAW

180 NORTH LASALLE 280 PLAZA, SUITE 1300 - WRITER’S DIRECT NUMBER:

SUITE 2105 ‘ 280 NORTH HIGH STREET (614) 365‘4100

CHICAGO, ILLINOIS 60601 H
' - atterdam@carpenterlipps.com
TELEPHONE (312) 777-4300 COLUMBUS, OHIO 43215 gatterdam@carpenterlipps.co

1025 CONNECTICUT AVENUE N.W. WWW.CARPENTERLIPPS.COM
SUITE 1000 )

WASHINGTON, DC 20036-5417
TELEPHONE (202) 365-2808 January 6, 2026

Jaquan Hall

A808049

Ross Correctional Institution
P. 0. Box 7010

16149 State Route 104
Chillicothe, OH 45601

RE:  State of Ohio v. Jaguan Hail
Supreme Court of Ohio
Case No. 25 AP 182 (21CR104)

Dear Jaquan:
Enclosed please find a copy of the Supreme Court Entry we received in the above

referenced case. Please call me to discuss your next steps.

Very truly yours,

7] .
A
Kort Gatterdam

Enclosure

050-1563:946564



http://WWW.CARPENTERL1PPS.COM
mailto:gatterdam@carpenterlipps.com

IN THE SUPREME COURT OF OHIO

- STATE OF OHIO, : Case No.

Plaintiff-Appellee,

: On Appeal from the Meigs
vs. : :  County Court of Appeals

: Fourth Appellate District
JAQUAN HALL, o : Case No. 22 CA 012

Defendant-Appellant.

NOTICE OF APPEAL OF APPELLANT, JAQUAN HALL

Kort Gatterdam* (0040434)
James Stanley (0082250) *Counsel of Record
Prosecuting Attorney Michael Rogers (0098948)
Meigs County Prosecutor’s Office CARPENTER LIPPS LLP
117 West Second Street 280 Plaza, Suite 1300
Pomeroy, Ohio 45769 280 North High Street
Telephone: (740) 992-6371 Columbus, Ohio 43215
Facsimile: (740) 992-6567 Telephone: (614) 365-4100
jstanley@meigscountyprosector.com Facsimile: (614) 365-9145

gatterdam(@carpenterlipps.com
COUNSEL FOR PLAINTIFF-APPELLEE.  rogers@carpenterlipps.com

COUNSEL FOR DEFENDANT-APPELLANT



mailto:jstanley@meigscountyprosector.com
mailto:gatterdam@carpenterlipps.com
mailto:rogers@carpenterlipps.com

- NOTICE OF APPEAL OF APPELLANT, JAQUAN HALL

Appellant, Jaquan Hall, hereby gives notice of appeal to the Ohio Supreme Court from a

decision of the Meigs County Court of Appeals, Fourth Appel'iate District, journalized on August

29,2025, in Case No. 22 CA 012.

This case involves a felony and, for the reasons set forth in the accompanying

Memorandum in Support of Jurisdiction, raises substantial constitutional questions and involves

matters of public or great general interest.

Respectfully submitted, |

/s Kort Gatterdam v
Kort Gatterdam* (0040434)
*Counsel of Record '
Michael Rogers (0098948)
CARPENTER LIPPS LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: (614) 365-4100
Facsimile: (614) 365-9145
gatterdam@carpenterlipps.com
rogers@carpenterlipps.com

COUNSEL FOR DEFENDANT-APPELLANT

' CERTIFICATE OF SERVICE

I hereby certify that an exact-copy of the foregoing Notice of Appeal was sent on October

~, 2025, via U.S. mail to James Stanley, Prosecuting Attorney, Meigs County Prosecutor’s

Office, 117 W. Second Street Street, Pomeroy, Ohio 45769.

050-1561-040419

/s Kort Gatterdam
Kort Gatterdam
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Plaintiff-Appellee,

vs.

JAQUAN HALL,

Deféndant—Appellant.

Case No.

On Appeal from the Meigs
County Court of Appeals

~ Fourth Appellate District
Case No. 22 CA 012

MEMORANDUM IN SUPPORT OF JURISDICTION OF APPELLANT

James Stanley (0082250)
Prosecuting Attorney

Meigs County Prosecutor’s Office
117 West Second Street

Pomeroy, Ohio 45769

Telephone: (740) 992-6371
Facsimile: (740) 992-6567
jstanley@meigscountyprosector.com

Counsel for Plaintiff-Appellee

Kort Gatterdam™* (0040434)
*Counsel of Record _
Michael Rogers (0098948)
CARPENTER LIPPS LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: (614) 365-4100

* Facsimile: (614) 365-9145

gatterdam@carpenterlipps.com

Counsel for Defendant-Appellant-
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SHOULD BE GRANTED......
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FIRST PROPOSITION OF LAW: THE SIZE AND CHARACTERISTICS OF A JURY
POOL MUST BE CONSIDERED WHEN ANALYZING WHETHER PERVASIVE,
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SECOND PROPOSITION OF LAW: A TRIAL COURT ABUSES ITS DISCRETION
AND COMMITS STRUCTURAL ERROR WHEN IT ARBITRARILY REMOVES FOR
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TRIAL AGAINST A BLACK DEFENDANT

THIRD PROPOSITION OF LAW: A DEFENDANT’S RIGHT TO DUE PROCESS AND
A FAIR TRIAL UNDER THE OHIO AND UNITED STATES CONSTITUTIONS IS
VIOLATED WHEN THE VICTIM’S MOTHER IS PERMITTED TO WEAR A T-SHIRT
SEEKING JUSTICE FOR THE VICTIM DURING VOIR DIRE. ..o

FOURTH PROPOSITION OF LAW: A DEFENDANT’S RIGHTS GUARANTEED BY
THE FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUION AND MIRANDA V. ARIZONA, 384 U.S. 436 (1966) ARE VIOLATED
WHEN EVIDENCE OF A DEFENDANT’S POST-MIRANDA SILENCE WAS
ADMITTED INTO EVIDENCE BY THE STATE
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- STATEMENT OF SUBSTANTIAL CONSTITUTIONAL QUESTION AND
MATTER OF GREAT PUBLIC OR GENERAL INTEREST, AND WHY LEAVE TO
APPEAL SHOULD BE GRANTED .

The murder of K.R. was the biggest news story of 2021 in Meigs County. It sprouted a
grassroots “Justice for [K.R.]” movement—both on social media, aﬁd on thé grouﬁd;to raise
awareness of the crime. This pfessuré led to an unfair trial riddled with substantial constitutional
errors, meriting acceptance ar-1d'reversa.l. But there is more reason for this Court to accept the case.
It presents multiple novel issues that this Court should consider to assist lower courts in the future.

First, it is well-settled that trial courts should change the Verihe of a trial where pérVasive
adverse publicity results in prejudice, and in some cases, prejudice may be presumed. See, e.g.,
Skilling v. Unifed Statés,'561 U.S. 358, 382 (2010); Rideau v. Loéisiana, 373 US 723 (1963);
Irvin v. Dowd, 366 U.S. 717, 722 (1961). But not all publicity is created eqﬁal. A grassroots

campaign to raise public awareness of a murder in a county with more than a million residents and

hundreds of m‘urders every year may allow a court to find an unbiased jury through “careful and

searching voir dire.” State v. Mammone, 2014-Ohio-1942, § 55. But the same campaign in a county -
with less than 25,000 residents to raise awareness of the only murder in the county that year is very
different. The Court sﬁotild accept this case to instruct loweT courts that such differences matter in
determining whether a presumption of prejudice arises in change of venue motions.

~ Second, Batson v. Kentucky applies to peremptory jury challenges. 476 U.S. 79 (1986).
Courts in Ohio simply reject discrimination claims in for-cause challenges without analysis. See
State v. Adams, 2015-Ohio-3954, § 158. This Court should accept the case to fill this anaiytical
gap, and create a test for lower courts to use in cases “in which the facts undoubtedly s’uggestxthat

the prosecutor has challenged for cause a jhror for racially discriminatory reasons, and the trial

court has erred in granting the motion.” State v. Bowers, 482 N.W.2d 774, 776 (Minn. 1992). '




STATEMENT OF THE CASE AND FACTS
On June 17, 2021, the Meigs County grand jury returned a four-count indictment against

Defendant-Appellant Jaquan Hall (“Hall”). It alleged that on April 4, 2021, Hall committed

aggravated murder, murder and conspiracy in the death of K.R. The state alleged that Hall and two

others shot and killed K.R. while robbing his house.

Trial commenced on September 19, 2022. On October 4, 2022, the jury found Hall guilty
of all charges. The trial court sentenced Hall to 3 years for the firearm specification consecutive to
~ a prison sentence of life without parole for aggravated murder. A timely appeal followed with eight

assignments of error. On August 29, 2025, the Fourth District Court of Appeals affirmed Hall’s
convictions for aggravated murder and murder but reversed his conviction for conspiracy.
FIRST PROPOSITION OF LAW: THE SIZE AND CHARACTERISTICS OF A JURY
‘POOL MUST BE CONSIDERED WHEN ANALYZING WHETHER PERVASIVE,
ADVERSE PUBLICITY REQUIRES A CHANGE OF VENUE.

In the eighth smallest county in the State of Oh.io, the murder of local football hero K.R.
caused an uproar in the community. The victim’s family began a Facebook campaign—"Justice
for [K.R.]”"—that aftracted widespread local media attention, including from bofh local newspapers
and the local news channel. The campaign had a physical presence too, posting signs, and making
t-shirts and bumper stickers. For months after K.R.’s death, people in Meigs county pressured law
enforcement, the prosecutor, even the common pleas judge to get “Justice for [K.R.].”

This community pressure had a profound effect on jury selection in Hall’s trial. The vast
majority of prospective jurors had pre-existing knowledge about the case. They saw the Facebook
posts, bumper stickers, and si ghs; they read the newspapers, watched the news stories. On the first

day of voir dire, the victim’s mother wore a t-shirt emblazoned with “Justice for {K.R.]” in front

of the prospective jurors. Together, in a county with a population of just over 20,000 residents and




virtually no other exposure to homicides, this made it impossible for Hall to get a fair trial. This

Court should accept this case to provide lower courts with more guidance on grappling with how
the size and characteristics of a county’s jury pool impacts pretrial publicity.analyses.

“A fair trial in a fair tribunal is a basic requirement of due process."; Irvin v. Dowd, 366
US. 717,722 (1 961). Constitutional due process requires a ehange of venue where adverse pretrial
publicity isi so pervasive that a defendant cannot receive a fair trial. Jd. The Supreme Court has
provided a non-dispositive list of factors to eonsider when determining whether prejudice should -
be presumed. Skzllmg V. Unzted States, 561 U. S 358, 382 (2010); see also State v. Mammone,
2014-Ohio-1942, 1 59. The first of these factors that the Court “emphasized” is “the size and
characteristics of the community in which the crime occurred.” Skilling, 561 U.S. at 382. The Court
explained that pervasive adverse pretrial publicity “in a parish of only 150,000 residents” produces
a much greater danger of taintiug a jury pool than it does in Houston, ‘fthe fourrh most populous
city in the Nation,” where “4.5 million individuals eligible for jury duty reside[].” Id.

The Court in Skilling did not expressly explain what it meant by the “characteristlcs” ofa
commumty, somethmg this Cour’c could shed greater light on for courts below. However, the
Supreme Court did note w1th approval that the jury pool in Houston was both “large” and
“diverse.” Id. For “large,” the Court cited Rideau v. Louisiana, 373 U.S. 723 (1963), where
- prejudice was presumed in a parish with only 150,000 residents. Id. And the Court’s use of the
word “diverse” in Skilling implies that the demographics of a jury pool matter, and that the less
diverse a jury pool is, the more this ﬁrst factor weighs in favor of presumed prejudice.

Another clue to the Supreme Court’s use of the word “eharacterisrics” may be found in
Mur’Min v. Virginia, 500 U.S. 41 5,429 (1991). The Court distinguished that case from Dowd based

on the differences in the communities the jury was drawn from. /d. In doing so, the Mu "Min Court




noted that for Dowd, the relevant community “had a population in 1988 of 182,537, and this was
one of nine murders committed in the county that year.” Id. But in Mu ’Miﬁ, the relevant jury pool
pulled from “the metropolitan Washington statistical area, which has a population of over 3
million, and in which, unfortunately, hundreds of murders are committed each year.” Id. Taken
together, the population size, number of annual murders, and diversity are all important
considerations when examining the “characteristics” of a community under Skilling.

Here, the population of Meigs County was 22,2101in the 2020 census, less than 15% of the
150,000 population the United States Supreme Court found significantly small even back in 1963.
Skilling, 561 U.S. at 382 (citing Rideau, 373 U.S. 723). It is just north of 12% of the 182,537
population found significantly small in Dowd in 1988. Mu Min, 500 U.S. at 429. Hall was the only
person in the entire county indicted on a murder charge in 2022, compared to the nine murders the
Supreme Court found significantly small in Dowd. Id. Lastly, Meigs County is not a “diverse” jury
pool. Skilling, 561 U.D. at 382. As of the 2020 census, Meigs County is 95.36% white. In Hall’s
case specifically, only two of the prospective jurors from the 250 called to service were Black.

These should have been key data points in analyzing Hall’s motions for a change in venue,
both at trial and on appeal. But neither the trial court nor the Fourth District adequately considered
the size or characteristics of the jury pool before discarding Hall’s constitutional claim. Accepting
petitioner’s first proposition of law would allow this court to examine the significance of

‘community sizes and characteristics with greater depth. It would also provide lower courts—

particularly those in small counties like Meigs—better guidance on how to analyze motions to

transfer venue in cases with pervasive adverse publicity.
The Supreme Court in Skilling also listed as nondispositive factors “whether the passage

of time lessened media attention,” and “whether the jury's conduct was inconsistent with a




presumption of prejudice.” Mammone, 2014-Ohio-1942 at 59. Neither the trial court nor the
Fourth District considered either of these factors, but they both weigh in favor of Hall. The passage

of time did not lessen the pretrial publicity. The “Justice for [K.R.]” initiative p'ersisted from the

time of the incident in April 2021 and through to trial. Prospective jurors stated that they had seen

the “Justice for [K.R.]” signs since the previous year. Well-known local citizens made Facebook
posts about the case that multiple prospective jurors read.
| The jury’s conduct was not inconsistent with a presumption of prejudice. The Court in
Skilling found it significant .that the jury in that case acquitted the defendant of several counts. 561
U.S. at 383-84. Convérsely, here, Hall was not acquitted of any counts. Thus, the Court’s comment
in Skilling that “[i]t would be odd for an appellate court to presume ﬁrejudice in a case in which
jurors® actions run counter to that presumption” does not apply, and favors Hall. The courts below
: d1d not consider either of these factors, to Hall’s prejudice. This Court should accept the first
proposition of law, illuminaté the significance of the “size and charactéristics” of a community,
ahd inétmct lower courts to consider it as a factor in change of venue motions.
SECOND PROPOSITION OF LAW: A TRIAL COURT ABUSES ITS DISCRETION AND
COMMITS STRUCTURAL ERROR WHEN IT ARBITRARILY REMOVES FOR CAUSE

THE ONLY WILLING BLACK PROSPECTIVE JUROR IN A MURDER TRIAL
AGAINST A BLACK DEFENDANT.

When it comes to a trial court’s exercise of diséretion, what’s good for the goose must be
good for the gander. If one prospective juror is permitted to sit on a jury despite her brother’s
incarceration, a second prospective juror should not be excused for cause based on her brother’s
incarceration. Tb hold otherwise is the definition of arbitrary, and an arbitrary decision is an abuse
of discretion. Seé Mammone, 2014-Ohio-1942 at § 78: And when the arbitrarily excused jufor is
the only Black juror willing to serve on the jury in a murdér trial against a Black defendant in a

county that is more than 95% white, it is unconstitutional discrimination.




“The Constitution forbids striking even a single prospective juror for a discriminatory
purpose.” Flowers v. Mississippi, 588 U.S. 284, 303 (2019); see also Batson v. Kentucky, 476 U.S.
79 (1986). When determining “whether racial discrimination occurred,” courts should consider
“side-by-side comparisons of black prospective jurors who were struck and white prospective
Jjurors who were not struck in the case.” Id. at 301-02. This Court has stated in passing that Batson
does not apply to for cause challenges. State v. Adams, 2015-Ohio-3954, § 158. Other courts have
agreed, but at least one state has analyzed constitutional challenges to discriminatory for-cause
juror exclusions nevertheless. See State v. Bowers, 482 N.W.2d 774, 776 (Minn. 1992) (“[A] case
may arise in which the faéts undoubtedly suggest that the prosecutor has challenged for cause a
juror for racially discriminatory reasons, and the trial court has erred in granting the motion.”).

The Court should accept this proposition of law to réconsider its view expressed in Adams,
and fashion a mode of analysis for lower courts to determine whether a for-cause challenge toa
Jjuror is pre-text for discrimination. Hall suggests this Court adopt “Batson-plus” analysis. In
essence, such an analysis would allow an appellate court to examine for-cause challenges under
Batson only if it finds the trial court abused its discretién in excluding a juror for cause.

R.C. 2945.25(B) permits a juror to be challenged for cause if she “is possessed of a state
of mind evincing enmity or bias toward the deféndan—t -or the state.” But aj‘uror may not Be excused
for cause “if the court is satisfied, from examination of the juror or from other evidence, that [s}he

will render an impartial verdict according to the law and the evidence submitted to the jury at the

trial.” See also Crim.R. 24(C)(9). A court’s exclusion of a juror for cause is subject to abuse of

discretion review. State v. Madison, 2020-Ohio-3735, § 20.
In this case, there were two prospective jurors who were Black. One was excused because

of a recently murdered family member. The trial court excused the other Black juror under R.C.




2945.25(B), and abused its discretion in doing so. The court proffered two reasons dismissai: -l)

her brother is convicted felon, and the court believed she had “very strong feelings about the

* judicial .system”; and 2) her potential connections with the victim and Ha}'ll. The first reason is

arbitrary because another juror was able to sit on the jury even though her brother was a convicted
" felon too. The second reason also fails. The court admitted that the juror “never directly talked” to
either K.R. or Hall. And the juror stated several times that she would be fair and impartial.
vIn its recitation of the arguments, the Fourth District acknowledged this arbitrary reasoning
from the trial court, but found no abuse of discretion notwithstanding. Hall, 2025-Ohio-3199 at
106, 112-16. The appellate court indicated that the trial court “concluded that the foregoing
collection of féctoré rendered L.G. ﬁnsuitable to serve impartially, despite her assuranceé to the
contrary,” implying that the tfial court found the stricken juror not credible. /d. at ] 116. But this
is Belied by the record. The trial court explicitly made statements ‘that bolstered the juror’s
credibility, and it never once stated that it did not find the juror credible.
The Fourth District also found that eveh if excluding the jurof was error, it was hax_'mlcss
under Crim.R. 52(A). Id. at § 118. But if this Court adopts a “Batsbn—plus” analysis, harmless error
" does not apply because Batson'violations are sfructural erTor. State: v. Ga;reﬁ, 2022-Ohi§—4218, q
70 (citing United States v McFerron, 163 F.3d 952, 955-56 (6th Cir. 1998). This Court should
accept this proposition, vadopt the “Batson-plus” framework, and reverse.
THIRD PROPOSITION OF LAW: A DEFENDANT’S RIGHT TO DUE PROCESS AND
A FAIR TRIAL UNDER THE OHIO AND UNITED STATES CONSTITUTIONS IS

VIOLATED WHEN THE VICTIM’S MOTHER IS PERMITTED TO WEAR A T-SHIRT
SEEKING JUSTICE FOR THE VICTIM DURING VOIR DIRE.

“Central to the right to a fair trial, guaranteed by the Sixth and Fourteenth Amendments, is
the principle that ‘one accused of a crime is entitled to have his guilt or innocence determined

solely on the basis of the evidence introduced at trial, and not on grounds of ... circumstances not’




adduced as proof at trial.” “ Holbrook v. Flynn, 475 U.S. 560, 567, (1986) (quoting Taylor v.
Kentucky, 436 U.S. 478, 485 (1978)). When a courtroom “condition presents ‘an unacceptable risk
... of impermissible factors coming into. play’ in the jury’s consideration of the case,” it violates
thé United States Constitution. Flynn, 475 U.S. at 570 (quoting Estelle v. Williams, 425 U.S. 501
(1976)). “[T1here is no serious question that [this standard applies to] the behavior of spectators,”

and “the trial judge has an affirmative obligation to control the courtroom and keep it free from

improper influence.” Carey v. Musladin, 549 U.S. 70, 82 (2006) (Souter, J., concurring).

This Court recently held that victims can create the kind of impermissible courtroom
condition prohibited under Estelle and Flynn, and thatithe bar is not particularly high. State v.
Montigomery, 2022-Ohio-2211, § 19. Even where a victim has a right to be present, courts “must
be vigilant to ward against scenarios that undermine ajury’s impartiality, erode the presumption
of innocence, and allow for a éetting that transmits foo great an impression of guilt and that offends
due process as being fundamentally unfair because of the inherent potential for prejudice.” Id.

| In this case, the victim’s mother wore a “Justice for [K.R.}” tf_shirt on the first day of jury
voir dire. This t-shirt constitutes the exact kind of unfairly prejudicial courtroom condition that
Flynn, Estelle, and Montgomery forbid. The state primarily argued that the victim’s mother should
be allowed to wear the ‘;Justice for [K.R.]” t-shirt “to express her grie[f].” But as Justice Souter
warned, tha; expression of grief urged jurors to assuag.e that grief with a conviction.

The trial court stated it could not impinge on tﬁe victim’s mother’s freedom of expression,
but this is absolutely false. When fair trial rights are at risk, the First Amendment rights of
spectators must be curtailed. Richmond Newspapers Inc. v. Virginia, 448 U.S. 555, 564 (1980).
The trial court has a duty to control its courtroom and guaréntee due process and'a fair trial.

Montgomery, 2022-Ohio-2211 at § 19; Flynn, 475 U.S. at 570. Here, the trial court chose the right




to grieve over ‘Hall’>s right to a fair trial. The United States Supreme Court has reversed courts that
have made s:.imilar decisions. This Court should accept the case to do the same.

FOURTH PROPOSITION OF | LAW: A DEFENDANT’S RIGHTS GUARANTEED BY
THE FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUION AND MIRANDA V. ARIZONA, 384 U.S. 436 (1966) ARE VIOLATED
WHEN EVIDENCE OF A DEFENDANT'S POST-MIRANDA SILENCE WAS
ADMITTED INTO EVIDENCE BY THE STATE.

| The Fifth Amendnﬁent'tb;the Constitution of the United States providés that no person
“shall be compelled in any criminal case to be a witness against himself.” This .Amendment is
incorporated against the states. Malloy v. Hogan, 378 US. 1, 6 (1964).

A .defe‘ndant’.s decision to exercise his right to remain silent is ingdmissible at trial either
for the purpose of impeachment or substantiVe evidence of guilt. State v. Leach, 2004-Ohio-2147,
ﬁ 16-18; see also Doyle v. Ohio, 426 U.S. 610, 616-18 (1976). Furthermore, evidence introduced
, regarding the defendant’s exel;,cise of his right to remain silent during interrogation violates the
Due Proce'ss Clause of both the state an;i federal constitutions. L-eaéh, 2064-0hio-2147 at §18.

The state violated Doyle/Leach and the Ohio and United States Constitutions: -
1. In opening statement, the prosecution stated Hall did not give more specifics about
what happened and said he would not cooperate in their investigation. |

2. A deputy testified that he reminded Hall that his Miranda rights still apply, and
anything he said could be used against him, then testified that Hall made no further statements.

3. A BCI agent testified that Hall came in with a guhshot wound, used a fake name,

and did not want to be interviewed.

4. Another deputy testified that police set up a meeting for Hall to come and talk to

them but it never happened.




Through the statements of the prosecutor and law enforcement, the jury was asked to use

Hall’s silence against him, which the United States Constitution absolutely forbids. Doyle, 429

U.S. at 619. The Court should accept this proposition of law to instruct lower courts that repeated

violations of a defendant’s right to remain silent constitute plain error.

FIFTH PROPOSITION OF LAW: IT IS IMPROPER TO PRESENT VICTIM-IMPACT
EVIDENCE THAT INFLAMES THE JURY AND AFFECTS THE OUTCOME OF
DEFENDANT’S TRIAL CONTRARY TO HIS STATE AND FEDERAL
COSTITUTIONAL RIGHTS TO DUE PROCESS AND A FAIR TRIAL.

According to this Court, “[v]ictim-impact evidence that relates only to the personal
characteristics of the victim and the emotional impact of the crimes on the victim’s family, is
generally inadmissible at the trial phase, but such evidence can be admissible if it also relates to
the facts attendant to the offense.” State v. McKelton, 2016-Ohio-5735.

Here, during the prosecutor’s opening statement, without objection, the prosecutor stated:

[K.R.] was a young man who was only twenty five (25) years old, um, he was in

~ the prime of his life. He graduated from Wahama High School. He excelled in
football there and that helped him continue his education at the University of

Charleston, where he played football and graduated with a degree in Business

Marketing. He lived here in Pomeroy ... Uh, he was working with his father and

his concrete business, and his plan one day was to take over that concrete business

from his father once his father retired.

One BCI agent provided victim impact during his recap of his- investigation. He testified
that [K.R.] was “tough” and had the “will to live.” He testified that according to his parents, K.R.
was “very well-liked” in the community, an “all-star athlete, uh, just one of those guys that
everyone liked, everybody wanted to know, everybody wanted to be around.”

The improper introduction of this evidence deprived Hall of due process and the right to a

fair trial under the Sixth ‘and Fourteenth Amendments to the United States Constitution and

corresponding rights under the Ohio Constitution. Payne v. Tenn., 501 U.S. 808, 825 (1991).




SIXTH PROPOSITION OF LAW: THE TRIAL COURT VIOLATED DEFENDANT’S
RIGHTS TO DUE PROCESS AND A FAIR TRIAL WHEN IT ENTERED A JUDGMENT
OF CONVICTION BASED ON INSUFFICIENT EVIDENCE AND AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE IN VIOLATION OF DEFENDANT’S
" RIGHTS UNDER THE UNITED STATES AND OHIO CONSTITUTIONS.

A conviction based on legall}; inéufﬁéierit evidence constitutes a denial of due p‘roces‘s.

Tibbs v. Florida, 457 U.S. 3_1,-45 (1982). To satisfy due procésfs, a c'rimiﬁal conv_icfion must Be‘
suppoi'ted by evideﬁce léaving ;no reasonable doubt vab‘out the defendant’s guilt. Jackson v.
Virginia, 443 U.S. 307, 316-18 (1979). When a court reviews a record for sufficiency, “[t]he
relevant inquiry is whether, after viewing the evidence in a light most favorable to the prosecution,

* any rational trier of fact could have found the essential elements of the crime proven beyond a

reasonable doubt.” State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991), paragraph two of
the syllabus.

“The question to be answered when a manifest weight issue is raised is whether ‘there is
substantial evidence upon which a jury could reasonably conclude that all the elements have been
proved beybnd a reasonable doubt.”” State v. Sims, 2022-Ohio-3365, 9 117 (4th Diét.). Aichallenge ,
to the manifest weight of the evidence attacks the credibility of the evidence preseﬁted_, and the
reviewing court sits as a “thirteenth. juror”.and makes an independent review of ,th_eb record. State

v. Thompkins, 78 Ohio St.3d 380, 38687 (1997). In performing this function, this Court must

weigh the evidence and all reasonable inferences, consider the credibility of witnessés, and

determine if the jury clearly lost its way. State v. Martin, 20 Ohio App.3d 172, 175, (1st Dist.

1983); State V. Mattisbn, 23 Ohio App.3d 10, 14 (8th Dist. 1985).

For the reasons below, the state did not present sufficient evidence of guilt, and Hall’s

<

conviction was against the manifest weight of the evidence.




The Jury Should Not Have Relied on Co-defendant Richard Walker’s Testimony.

The state’s entire case rested on co-defendant Richard Walker. At trigl, Walker spun a story
of Jaquan Hall’s plot for revenge against [K.R.], supposedly becauée he snitched on Hall for selling
marijuana but there was insufficient evidence that Hall was a drug dealer. [K.R.] identified his
shooter only as “some black guy” but [K.R.] and Hall had known each other for years, he was not
just some black guy. Walker’s testimony was filled with lies and inconsistencies, all to guarantee
him a deal with the state in exchange for his testimony. |

On top of thi_s, the physical evidence does not support Walker’s story. There was no
evidence that Hall’s fingerprints were on the shell casings, bullets or any items in the house or near
the scene. If Walker told the truth about Hall ransacking the place, where were the fingerprints?
There was no evidence linking Hall to the crime found in his car, on his cell phone or on social

media. There was no gunshot residue in the car or on Hall' when he was questioned. The only

physical evidence tying Hall to this crime was a pair of shorts and a Crown Royal bag.

2. Chain of Custody and Authentication Issues Preclude CogVictiog.

The state’s case suffered from numerous chain of custody and authentication iésues that
show the state failed to present sufficient evidence of guilt. The most important was the lack of
chain of custody of the Crown Royal bag that mysteriously appeared on the hood ofa deputy’s

car. More generally, all the state’s evidence was improperly handled, and could not be relied upon.

3. The Jury Should Not Have Been Presented Letters Pgrportedly Written by Hall.
Letters purportedly written by Hall were presented to the jury as evidence of guilt despite

a lack of authentication that Hall wrote the letters and a lack of chain of custody for the letters.
The state did not present sufficient evidence of guilt. The state was so blinded by the need

© to get “Justice for [K.R.],” it ignored demonstrable falsehoods in its star witness Walker. In pursuit




of “Justice for [K.R.],” the state rushed its investigation, making sloppy mistakes in collecting ar{d
securing evidence, and drew bad cohclus‘ion_s from bad evidence. And because of the pressure that
“Justice for [K.R.]” from the community, the state failed to present sufficient evidence of guilt.

SEVENTH PROPOSITION OF LAW: A DEFENDANT MUST RECEIVE THE
EFFECTIVE ASSISTANCE OF TRIAL COUNSEL IN ACCORDANCE WITH THE
DEFENDANT'’S RIGHTS UNDER THE SIXTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION, AND SECTION 10 AND 16, ARTICLE I
OF THE OHIO CONSTITUTION. ' '

The Sixth and Fourteenth Amendments to the U.S. Constitution, and corresponding rights

under the Ohio AConst-itutior‘x, guarantee a criminal defendant the right to the effective assistance of
coﬁnéel. Pufsuant to ;IS't.ric.klan'd v. Washington, 466 US. 668, 687 (1984); to prevail on an
ineffective assistance of counsel claim, the appellant must demonstrate both (1) deficient
performance, i.é., perforrnance fallen Be}ow an objecﬁve standard of reasonable representatio‘n,f
'and (2) resulting prejudice, i.e., errors on the» part of counselef -a nature so serious that there exists
a feasopable probability that, in the absence -c.)f those érrors, the result of the Vtrial court would have _
been different. State v. Bradley, 42 Ohio St.3d 136, (1989). A reasonable probability is one
sufficient to undermine confidence in the outcome, which is less than a preponderance of the
evidence. Strickland, 466 U.S. at 694.

Here, defense counsel performed deﬁciently, to Hall’s prejudice, in several insfances,- any .
one of which warrants acceptance and reversafl._Speciﬁcally, counsel performed deficiently by 1)
failing to file a written motion for change of venue with evidentiary support; 2) failing to
inves;igate or object to the jury venire ﬁnder Taylor v. Louisiana, 419 U.S. 522 (1975); 3) failing
to object to references to Hall’s incarceration; 4) failing to object to narrative testimony and
improper oi)inions; and 5) failing to object to the trial court’s questioning of jurors and witnesses.

It should be noted that “[t]he prejudice required for ineffective assistance of counsel is somewhat |




less than that required for plain error.” State v. Richmond, 2006-Ohio-4518, § 163 (2d Dist.).
Singularly or collectively, these errors deprived Hall of the effective assistance of counsel.

EIGHTH PROPOSITION OF LAW: PROSECUTORIAL MISCONDUCT DEPRIVES A
DEFENDANT OF HIS RIGHTS TO DUE PROCESS AND TO TRIAL BY AN
IMPARTIAL JURY CONTRARY TO THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUION AND CORRESPONDING
PROVISIONS OF THE OHIO CONSTITUTION.

A defendant is entitled to a determination of guilt without prosecutorial misconduct

rendering the proceeding fundamentally unfair. Donnelley v. DeChristoforo, 416 U.S. 637, 643

(1974). As the government’s representative, the prosecutor’s “obligation to govern impartially is

as compelling as its obligation to govern at all.” Berger v. United States, 295 U.S. 78, 88 (1935).
The test for prosecutorial misconduct is whether the improper conduct prejudicially affected the
accused’s substantial rights and denied a fé,ir (rial.'Smith v. Phillips, 455 U.S. 209, 219 (1982);
State v. Lott, 51 Ohio St.3d 160, 165 (1990); State v. Apanovitch, 33 Ohio St.3d 19, 24 (1987).
While a proSecutér “may strike hard blows, he is not at liberty to strike foul ones,” and must
“refrain from improper methods.” Berger, 295 U.S. at 88..

The prosecutor committed misconduct in the following ways:

L. Initially during opening statement the prosecutor introduced victim impact
evidence of all the good qualities about the victim.

2. The prosecutor also vouched for witnesses during both opening and closing. He
also injected himself as a witness by telling fhe jury he believed a testifying co-defendant, and
explaining why he made a deal with the witness, going as far as to say the witness would not get
his deal if the prosecutor thought he lied on the stand.

3. - The prosecutor also introduced improper argument contrary to Bruton v. United

States, 391 U.S. 123 (1968). In opening the prosecutor said that a non-testifying co-defendant said




something incredibly important during one of his interviews that led to the arrest of third suspect.
The prosecutor also said the same co-defendant helped the state with letters Hall sent him. The
prosecutor repeated some éf this évidencé;in clbsing argument.

4. The prdsecut'ioh répeatedly introduced evidence contrary to Stz;te v. Leach, 2004-
Ohio-2147 q16-18; see also Doyle v. Ohio, 426 U.S. 610, 616-18 (1976). The prosecution
éncoutaged vthe jury to use Hall’s exercise of his rightg agé_xinst him.

Singularly or collectively, the prosecutorial misconduct deprived Hall. of his State and
Federal Constitutiona’l rights to due process and én impartial jury. "

CONCLUSION
For the »foregoing reasons, this matter presents substantial constitutional questibns, ailnd also

“is a matter of great public or general interest. Accordingly, Defendant-Appellant Jaquan Hall

respectfully asks this Court to accept jurisdiction for this‘app_eal, and ultimately for this Court to

- reverse the Fourth District.‘
| Respectfully subfnitted,

/s Kort Gatterdam

Kort Gatterdam* (0040434)
*Counsel of Record
Michael Rogers (0098948)
CARPENTER LIPPS LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215
Telephone: (614) 365-4100
Facsimile: (614) 365-9145
gatterdam@carpenterlipps.com

Counsel for Defendant-Appellant
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CERTIFICATE OF SERVICE

I hereby certify that an exact copy of the foregoing Memorandum in Support of Jurisdiction
was served October 10, 2025 via U.S. mail upon: James Stanley, Prosecuting Attorney, Meigs
County Prosecutor’s Office, 117 W. Second Street Street, Pomeroy, Ohio 45769.

/s Kort Gatterdam__
Kort Gatterdam




IN THE SUPREME COURT OF OHIO

STATE OF OHIO, :  CaseNo.

Plaintiff-Appellee, , ,
, : On Appeal from the Meigs
Vvs. ' 2 County Court of Appeals
: - Fourth Appellate District
JAQUAN HALL, : Case No. 22 CA 012

Defendant-Appellant.

APPENDIX TO MEMORANDUM IN SUPPORT OF JURISDICTION
OF APPELLANT '

State v. Hall, 2025-Ohio-3199 (4th Dist.), Opinion and Judgment Entry, filed _
August 29, 2025........ Exhibit A




IN THE COURT OF APPEALS OF OHIO |
FOURTH APPELLATE DISTRICT
MEIGS COUNTY

A

State of Ohio, ) : _ Case No. 220A12‘J‘~

Plaintift-Appellee,

V. | : MAGISTRATE’S ORDER

Jaquan Hall,

Defendant-Appellant.

Appellant, Jaquan Hall, requested counsel beb appointed for purposes of filing an
appeal with the Supreme Court of Ohio. Upon consideration, the motion is GRANTED.
Attdrney Kort Gatterdam, 280 North High Street, Suite 1300, Columbus, OH 43215, is
appointed to represent appellant. |

The clerk is ORDERED to serve a copy of this order on all counsel of record and
unrepresented parties at their last known addresses by ordinarS/ mait. IT 1S SO ORDERED.

FOR THE COURT

Tasha R. Ruth
Magistrate
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JENNIFER BRUNNER www.supremecourt.ohio.gov
JoserH T. DETERS

DANIEL R. HAWKINS

MEGAN E. SHANAHAN

January 29, 2026

Jaquan L. Hall A808049
Ross Correctional Institution
P.O. Box 7010

Chillicothe, OH 45601

Re:  Supreme Court of Ohio Case No. 2025-1340
State of Ohio v. Jaquan Hall

Dear Mr. Hall:

The enclosed motion for reconsideration was not filed because it is untimely. Pursuant toRule
18.02(A), any motion for reconsideration must be filed within ten days after the date of the
Supreme Court’s decision. As the enclosed copy of the docket indicates, the court’s decision in
your case was issued on December 23, 2025. Therefore, your motion for reconsideration was due
in the clerk’s office no later than January 2, 2026, but it was not received until January 29, 2026.

For additional information, please refer to the copy of the Rules of Practice on file with your
institution’s library.

Sincerely,
Clerk’s Office

Enclosures
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IN THE OHIO SUPREME COURT

STATE OF OHIO, : . CaseNo.:. 7.02%—\34U0

Plaintiff-Appellee,

On Appeal from the Mg« s
County Court of Appeals
Fou~2~ _ Appellate District

Court of Appeals
CaseNo.: 7.7 CA L
JAQUAN L HALL

Defendant-Appellant

MOTION FOR RECONSIDERATION PURSUANT TO
S.CT.PRAC.R. 18.02(A) '

Now comes the Appellant-Defendant JAQUAN L. HALL respectfully asking that this

Court to grant a delayed reconsideration pursuant to S.Ct.Prac.R. 18.02(A) from the Court

decision/judgment entry dated December 23, 2025. Further details will be explained in attached

memorandum in support.

 Peace. Love. Positivity,

JaQuan L. Hall

A
) /%;S/Correctional Institution
P.O. Box 7010
Chiilicothe, Ohio 45601

RECEIVED

JAN 29 2026

CLERK OF COURT
SUPREME COURT OF OHIO




MEMORANDM IN SUPPORT

The defendant was served a copy of the ruling January 16, 2026, so the date this

reconsideration has been sent falls within the guidelines presented in this motion. This court has
an obligation to ensure justice is carried out through the entire state of Ohio, at all levels. The

case presented tdday is indeed a seminal case. The questions that the public would need

answered are:

. How are law enforcement agencies allowed to take evidence from a crime scene, prior to
docuinenting what they claimed to be there, and introduce evi&ence into the crime scene
hours later? And the State of Ohio can use this to convict someone?

Ifa Staté actor commifted crimes to illegally obtéin warrants, evideﬁce, and an
Aindictment, where does that leave the defendant? And how could the higher courts make
é true decision based upon illegal documentation and evidence?

. When a‘dcfendant is sentenced to Life, wi_thout the possibility of parole, was convicted of
aggravéted murder without establishing a motive or prior calculation, is this a miscarriage
of justice?

. Ifthe l'ocatibn of a crime is two blocks, (less than .2miles) away from the trial court, is
this not prejudicial and an unfair towards the defendant?

. And lastly, when a defendant is a minority in a county, énd their group is excluded or

 available from sitting on tﬁal, how does the court justify that the defendant was judged by
his or her pgers? Especially when the majority of the jurors (as the court may see, their

“peers”) stated that the defendant needs to try their case somewhere else?




JaQuan L. Hall — A#808-049 5)( N it "-/(

State v. Hall, Case No. 21 CR 104

JaQuan Hall underwent a trial in which he had no opportunity to receive even a measure
of justice. This is not a matter of opinion, but fact. The officers who responded to the shooting in
the early moming hours of April 4, 2021, undermined the integrity of the investigation from the
outset. Critical and crucial evidence was removed from the scene before it was documented,
photographed, or marked, thereby depriving both the victim and his family of a fair and réliqble

inquiry into what occurred.

Officer Mohlar testified that he personally removed several items from the scene. He was
unable to recall where he placed them afterward and stated that he was “not thinking” because
the situation felt “extreme.” If an officer admits that he was not thinking clearly and that his
actions were influenced by the intensity of the moment, then his recollection of how evidence
was located, handled, or observed cannot reasonably be trusted. His conduct compromised the

integrity of the entire crime scene and the reliability of the evidence presented at trial.

Hall was convicted on the basis of compromised evidence and a coerced, unreliable
“plea-deal” testimony from Richard Walker Jr., who was himself a suspect in this case. In
Walker initial interview with lead Detective Stewart, he stated that Hall “Did not have a gun”
and that the victim “Shot JaQuan” before the subsequent events unfolded. After Walker
indicated, “I want to tell you the story you want to hear,” Detective Stewart proceeded to feed

him details about the crime scene.

~

At trial, Walker testified that he was not attempting to protect Hall during the interview,
he admitted that he gave statements because he knew his “life was on the line.” Walker had
originally been charged with Aggravated Murder through a criminal-complaint indictment. The
State of Ohio never presented his case to a grand jury, because there was no evidence linking
him to the offense under conspiracy or complicity theory. Despite this, he was charged with
Aggravated Murder and never once asserted actual innocence. Knowing he was facing a life-
ending sentence, he sought a deal that would guarantee him the possibility of freedom- and his

testimony against Hall, became the price of that deal.




Throughout Walkers’ testimony, no plan was described, no coordinated conversation was
mentioned, and he demonstrated no knowledge that the victim was a large-scalé drug dealer.
Detectives repeatedly state that evidence showed the victim fired back at his attackers,
establishing that the victim had and used a gun. Yet, Walkers” testimony directly contradicted
this: in his version, the victim never even touched a gun. So what changed bétween Walkers’
initial statement-Where he said Hall did not have a gun and that the victﬁn shot JaQuan, which
did aligned with the physical evidence-and the version gave on the_stand? The answer is simple:

hereceived a plea deal.

Is this what the judicial process in Ohio is meant to look like? Should anyone be sentence
to life without the possibility of parole after a process tainted by compromised evidence and
serious due process failures? Should those responsible for misconduct-whether through

negligence, coercion, or manipulation-be allowed to walk away without accountability?

These Question can only be answered by the leadership of the State of Ohio. I am asking
for your commitment to meaningful justice reform. Stand for Justice, transparency, and true
reform-Not only for JaQuan L. Hall, but for all individuals whose rights depends on a fair, and

truthful, legal system.

Peace. Love. Positivity.

,;/4 / 1/
YA // AL

4z
“JaQuan L. Hall A#3808-049

Ross Correctional Insitution

P.O. Box 7010 * Chillicothe, OH 45601
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ASSIGNMENTS OF ERROR PRESENTED FOR REVIEW

FIRST ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN REFUSING TO CHANGE VENUE. SAID ERROR
DEPRIVED APPELLANT OF HIS STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO A FAIR AND IMPARTIAL JURY AND DUE PROCESS OF LAW. (R. 353,
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353, Book 1, 9/19/22 at 111-114; R. 354, Book 2, 9/20/22, 9/21/22, R. 355, Book 3, 9/23/22,
9/26/22, 9/27/22; R. 310, Motion for new trial; R. 319, Reply to motion for new trial; R., 325
Entry denying motion for new trial)

SECOND ASSIGNMENT OF ERROR

APPELLANT WAS DEPRIVED OF HIS STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO A FAIR AND IMPARTIAL JURY UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS WHEN THE ONLY AFRICAN-AMERICAN JUROR
WILLING TO SIT WAS IMPROPERLY REMOVED FOR CAUSE. (R. 353, Book 1,
9/19/22 at 254; R. 355, Book 3, 9/26/22, at 89-126; R. 310, Motion for new trial; R. 319, Reply
to motion for new trial; R., 325 Entry denying motion for new trial)

THIRD ASSIGNMENT OF ERROR

THE TRIAL COURT DEPRIVED APPELLANT OF HIS RIGHT TO DUE PROCESS
AND A FAIR TRIAL UNDER THE OHIO AND UNITED STATES CONSTITUTIONS
WHEN THE COURT ALLOWED THE MOTHER OF THE VICTIM TO WEAR A
“Justice for Kane” T-SHIRT DURING INDIVIDUAL VOIR DIRE IN CHAMBERS.

(R. 353, Book 1, 9/19/22 at 58, 78-9, 2-299; R. 310, Motion for new trial; R. 319, Reply to
motion for new trial; R., 325 Entry denying motion for new trial)

FOURTH ASSIGNMENT OF ERROR

APPELLANT’S RIGHTS GUARANTEED BY THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUION AND MIRANDA V.
ARIZONA, 384 U.S. 436 (1966) WERE VIOLATED WHEN EVIDENCE OF
APPELLANT’S POST-MIRANDA SILENCE WAS ADMITTED INTO EVIDENCE BY
THE STATE. (R. 355, Book 3, 9/27/22 at 143-4; 163-8; R. 310, Motion for new trial; R. 319,
Reply to motion for new trial; R., 325 Entry denying motion for new trial)




FIFTH ASSIGNMENT OF ERROR

THE PROSECUTION PRESENTED IMPROPER VICTIM-IMPACT EVIDENCE THAT
INFLAMED THE JURY AND AFFECTED THE OUTCOME OF APPELLANT’S TRIAL
CONTRARY TO APPELLANT’S STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO DUE PROCESS AND A FAIR TRIAL. (R. 355, Book 3, 9/27/22 at 128; R. 357,
Book 5, 9/30/22 at 223, 225)

SIXTH ASSIGNMENT OF ERROR

THE TRIAL COURT VIOLATED APPELLANT’S RIGHTS TO DUE PROCESS AND A
FAIR TRIAL WHEN IT ENTERED A JUDGMENT OF CONVICTION BASED ON
INSUFFICIENT EVIDENCE AND AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE IN VIOLATION OF APPELLANT’S RIGHTS UNDER THE UNITED
STATES AND OHIO CONSTITUTIONS. (R. 355. Book 3, 9/27/22; R. 356, Book 4, 9/28/22,
9/29/22; R. 357, Book 5, 9/30/22, 10/3/22, 10/4/22, 11/9/22; R. 310, Motion for new trial; R.
319, Reply to motion for new trial; R., 325 Entry denying motion for new trial; R. 331,
Sentencing Entry)

SEVENTH ASSIGNMENT OF ERROR

APPELLANT WAS DEPRIVED OF THE EFFECTIVE ASSISTANCE OF TRIAL
COUNSEL IN VIOLATION OF APPELLANT’S RIGHTS UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND
SECTION 10 AND 16, ARTICLE I OF THE OHIO CONSTITUTION. (R. 353, 354, 355,
Transcript Notebooks 1-3, 9/19/22, 9/20/22, 9/21/22, 9/23/22, 9/26/22, 9/27/22; R.356, Book 4,
9/28/22 at 217; R. 357, Book 5, 9/30/22 at 202; R. 357, Book 5, 10/3/22 at 146; R. 357,
Notebook 5, 10/4/22 at 13, 44-45; R. 356, Book 4, 9/28/22 at 212-214; R. 357, Notebook 5,
9/30/22 at 222-233; R. 357, Notebook 5,10/3/22 at 70; R. 357, Book 5, 10/3/22 at 28; R. 310,
Motion for new trial; R. 319, Reply to motion for new trial; R., 325 Entry denying motion for
new trial)

EIGHTH ASSIGNMENT OF ERROR

PROSECUTORIAL MISCONDUCT DEPRIVED APPELLANT OF HIS RIGHTS TO
DUE PROCESS AND TO TRIAL BY AN IMPARTIAL JURY CONTRARY TO THE
FIFTH, SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUION AND CORRESPONDING PROVISIONS OF THE OHIO
CONSTITUTION. (R. 355, Book 3, 9/27/22 at 128-9, 147, 157; R. 357, Book 5, 10/4/22 at 10-
11; R. 355, Book 3, 9/27/22 at 143-4; 163-8; R. 310, Motion for new trial; R. 319, Reply to
motion for new trial; R., 325 Entry denying motion for new trial)




STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

. Did the trial court err in refusing to change venue when the community was
saturated with pretrial publicity such that Appellant could not obtain a fair trial?

. Did the trial court err in excusing the only African American juror when she
consistently stated she could be fair and impartial?

. Did the trial court err in allowing the victim’s mother to wear a “Justice for Kane”
t-shirt during individual voir dire?

. Was it error to admit evidence that Appellant refused to speak to police?

. Was it error to admit victim impact evidence as to the victim’s good character
traits? '

. Did the State of Ohio present sufficient evidence to convict Appellant, and were the
convictions against the manifest weight of the evidence?

. Was Appellant deprived of the effective assistance of counsel?

. Did prosecutorial misconduct deprive Appellant of a fair trial?




STATEMENT OF THE CASE

On June 17, 2021, the Meigs County grand jury returned a four-count indictment against
Defendant-Appellant Jaquan Hall (“Hall”). (R. 2, Indictment.) The indictment alleged that on
April 4, 2021, Hall committed the offenses of aggravated murder contrary to R.C. 2903.01(A),
murder contrary to R.C. 2903.02(A), complicity to aggravated murder or murder contrary to RC
- 2923.03(A)(2), and conspiracy contrary to R.C. 2923.01(A)(2). Further, the indictment included
a firearm specification for both the aggravated murder and murder counts.

Prior to trial, Hall filed a series of suppression motions on February 15, 2022. (R. 91 to
101, Suppression Motions.) After a hearing held March 25, 2022, the trial court denied each - |
motion. (R. 170, Journal Entry.) Hall later filed another motion to suppress DNA evidence (R.
183, Motion to Suppress), which the trial court also denied following a hearing held April 28,
2022. (R. 204, Journal Entry.)

Trial commenced on September 19, 2022. The trial court conducted individual voir dire
of potential jurors in chambers to explore issues of pretrial publicity. (R. 353, Book I,
9/19/2022.) During voir dire, attorney George Cosenza—counsel for Hall—made two oral
motions for change of venue, but never filed a written motion. (See Id. at 112-13; R. 354, Book
2, 9/20/22 at 3). The court denied the oral motion both times. (R. 353, Book 1, 9/19/22 at 113-
14; R. 354, Book 2, 9/20/22 at 14.)

On October 4, 2022, the jury found Hall guilty 6f all charges. (R. 331, Judgment Enf.ry.)
On November 10, 2022, the trial court denied Hall’s motion fo; é new trial. (R. 325, Journal

Entry.) At the sentencing hearing held November 14, 2022, the parties stipulated, and the trial

court agreed, that the four counts merged. (R. 331, Judgment Entry.) The trial court

subsequently sentenced Hall to 3 years for the firearm specification consecutive to a prison




sentence of life without parole for aggravated murder. (R. 331, Judgment Entry.)

Oh December 9, 2022, Hall timely filed a notice of appeal. (R. 339, Notice of Appeal.)’

STATEMENT OF FACTS

Facts Related to Incident.

On April 4, 2021, Kane Roﬁsh_(“Roush”) died after receiving four gunshot wounds and
four shotgun wounds during a home invasion. (R. 356, Book 4, 9/28/22 at 174.) Before his
death, an injured Roush fled towards Dave Berry’s (“Berry”) residence—his neighbor. Id. at 45.
I When Berry asked Roush who shot him, Roush said “T don’t know, some black guy.” 1d. at
24 (emphasis added). But to Kane Roush, Jaquan Hall was not just “some black guy.” The two
of them played football together at the University of Charleston. Id. at 203. Further, Hall “was
buying smoke and all that stuff off Kane.” Id The tesﬁmony of Sgt. Brandy King of the Meigs
County Sheriff Office supported this. After searching Roush’s home witﬁ BCI, King found a
long gun and numerous bags of marijuana. Id. at 147-149. Based on experience, Sgt. King
opined the occupant (Roush) was trafficking in marijuana. Id. at 163.

When EMS arrived on the scene, Roush only said “don’t let me die.” Id. at 58. EMS
person Steven Vincent testified that Roush went unresponsive after they loaded him in the
ambulance, and was never responsive again. Id. at 61.

2. The Investigation of the Scene.

Sgt. Donald Mohler was one of the first officers on the scene. Id. at 69. He testified that
Roush’s house was in disarray with rounds of ammunition, some spent, scattered on the floor. Id.

at 70. Sgt. Mohler stated he removed a pair of shorts and shotgun rounds from the roadway

where they were found. 74 at 71-72. He admitted he had a cell phone camera, but did not use it

! Other motions filed, hearings held, or other facts are discussed more fully in the applicable
argument sections, infra.




to take pictures of the shotgun rounds and shorts before removing them. Id. at 95-96. Instead, he

replaced them with ink pens. Id. Sgt. Mohler testified that he saw a Crown Royal bag® on top of

Deplity Scott Spikers car, but had no idea how it gof there. Id. at 70.

Deputy Marty Hutton testified that contrary to Sgt. Mohler’s testimony, he did not see
Sgt. Mohler place any evidence in Deputy Hutton’s car. Id. He never saw the Crown Royal bag
| anywhere. Id. at 120. Sgt. Frank Stewart also testified nobody knew how the Crown Royal bag
got on Deputy Spiker’s cruiser. (R. 357, Book 5, 10/3/22 at 126.) Deputy Spiker testified that he
saw a Crown Royal bag laying on the hood of his cruiser. Id.. at 199. He stated he did not know
who placed it there and did not see anyone around his cruiser. /d. at 201.
BCI Agent Matthew Austin testified to numerous piéces of evidence he collected. (R.
356, Book 4, 9/29/22 at 14-236.) He said he secured the Crown Royal bag in the back of his car.
Id. at 25. He said there were no signs of forced entry into Roush’s home. Id. at 37. Agent Austin
attempted to place the pair of shorts and two shotgun shells Sgt. Mohler removed back in the
same spot marked by the ink pens and then photographed them. /d. at 47, 61. He gave the items
to Deputy Riley. Id. at 51. Agent Austin testified nobody knew how the Crown Royal bag, .with
the empty box of shells inside, got on Deputy Spiker’s cruiser. Id. at 251. No fingerprints were
found on Roush’s door. /d. at 260.

3. The Examination of Evidence.

The state brought forth only two pieces of evidence from the crime scene it claims
contained Hall’s DNA: a pair of shorts, and the Crown Royal bag. Logan Schepeler did the
DNA testing. He testified the shorts found in the roadway near Roush’s house were consistent

with Hall’s DNA. Id. at 291. He testified the outside of the Crown Royal bag had a mixture of

2 The whiskey brand Crown Royal sells its bottles in draw-string bags.
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two persons, Hall and co-defendant Keontae Nelson (“Nelson”). Id. at 299. Mr. Schepelef stated
he never handled the Crown Royal bag. Id. at 303. He agreed that Nelson could have transferred
Hall’s DNA to the Crown Royal bag. Id. at 304. He also agreed Hall’s DNA was not on the
drawstring of the Crown Royal bag but Nelson’s was. Id. at 305. Further, Hall’s DNA was not
on the empty box of shotgun shells inside the Crown Royal bag. Id. There was no DNA found
on the 2 shotgun shells or other casings found in the roadway. Id. at 310. Finally, there was no
blood found on the shorts in the roadway. Id. at 309.

Deputy Andy Myers testified to chain of custody issues. He. received over 100 pieces of
evidence. (R. 357, Book 3, 9/30/22 at 120.) Deputy Myers admitted he did not prepare the chain
of custody report. Id. at 171. The report listed 18 items, yet 45 items were recovered from the
crime scene. acéording to Agent Austin’s report. Id at .171-72. Deputy Myers agreed the reports
show Austin released the 45 items to Deputy Riley. Id. at 172-73. Myers agreed there was a
dlscrepancy between chain of custody reports. One stated Sgt. Mohler turned ev1dence into the
evidence room, while another says Agent Austin turned it over to Deputy Riley. Id. at 177-80.

Deputy Thomas Dillard was an evidence technician too. (R. 357, Book 5, 10/3/22 at 21-
24) He testified that in May, 2021, when evidence items were brought to the evidence room,’
some items wére not checked in properly. Id. at 27. Deputy Dillard testified he was new, and
had th received proper training on evidence collection, checking in, and storage. Id. Iat 28. He

admitted he overlooked things in this case. Id at 27-28. He admitted he failed to make a record

of what was givén to him. Id. at 49. He simply took the box and put it in the 'evidence_locker

without logging the items in. Id. Dillard admitted that at the time of trial, he still was not

properly trained on how to handle evidence or to interpret the reports. Id. at 51.




Community Reaction to the Incident.

Although the record does not contain the actual news publications and Facebook posts
themselves, questions by the State during voir dire and the prospective jurors’ answers

demonstrate that there was widespread publicity for this case in Meigs County leading up to the

trial. Almost immediately after the shooting, a campaign in Meigs County began called “Justice

for Kane.” The campaign involved making and distributing yard signs stating “Justice for Kane”
in Spring of 2021. (R. 353, Book 1, 9/19/22 at 170.) Nine prospective jurors noted that these
signs were “everywhere,” and the vast majority of prospective jurors stated they had seen these
signs. Id. at 18 (Grubb); Id. at 89 (Tuttle); Id. at 181 (Amberger); Id. at 243 (Epling); R. 354,
Book 2, 9/20/22 at 93 (Brown); Id. at 129 (Short); Id. at 273 (Handley); R. 354, Book 2, 9/21/22
at 94 (Hill); R. 355, Book 3, 9/26/22 at 57 (Brickles). Additionally, the campaign involved a
Facebook hashtag bringing attention to the case. (See, e.g., R. 354, Book 2, 9/20/22 at 38; R.
354, Book 2, 9/21/22 at 21.) Finally, the “Justice for Kane” initiative created bumper stickers
and t-shirts. Indeed, Mrs. Roush—the victim’s mother—wore a “Justice for Kane” t-shirt to the
jury voir dire on the first day of trial.. (R. 353, Book 1, 9/19/22 at 58.)

Outside the “Justice for Kane” initiative, this case received widespread media attention in
Meigs County. An individual with a wide following in the county named Chuck Knight
discussed the death of Kane Roush at length on Facebook. (See, e.g., R. 354, Book 2, 9/20/22 at
193 (prospective juror noting Chuck Knight “has a reiautation ... people like to [] enjoy); R. 354,
Book 2, 9/21/22 at 159-60 (prospective juror stating he “obviously” knew who Chuck Knight is,
and Knight “always posts something about State versus Hall”).) Further, two local
newspapers—the Meigs Independent and the Daily Sentinel—ran stories on the case. (See R.

354, Book 2, 9/20/22 at 247.) Finally, the local news on Channel 3 ran stories about the incident.




(See R. 353, Book 1, 9/19/22 at 68.)

5. Facts Related to Jury Selection.

When the case proceeded to trial, the parties individually voir dired prospective jurors.

(R. 353, Book 1, 9/19/22.) Each juror was questioned at length a‘bout the publicity of the death
of Roush. Every single person on the jury stated during voir dire that they knew information
about tﬁe éase from an outside source in some way. See Id. at 119-24 (Juror Hannum); R. 354,
‘Book 2, 9/20/22 at 19-20 (Juror Lukowski); Id. at 37-42, 45-46 (Juror Hayman); /d. at 63 (Juror
Frith); Id. at 72, 75-76 (Juror Rosle;); Id at 109-10, 116 (Juror Kauff); Id. at 206-08 (Juror
Thomas); Id. at 217 (Juror McMillin); R. 354, Bbok 2,9/21/22 at 5-11, 14 (Juror Oldaker); Id. at
32-46 (Juror Rees); Id. at 53-56 (Juror Anderson); Id. at 77-86 (Juror Ohlinger); Id. at 154-64,
167 (Juror Bechtle); R. 355, Book 3 9/26/22 at 130-31 (Juror Ball); Id. at 152-53 (Juror Filkins).

During individual voir dire conducted in the trial court’s small chambers, both of Kane
Roush’s parents were present, sitting very close to prospective j.urors. (R. 353, Book 1, 9/19/22 at
58.) During the first day with prospective jurors, Mrs. Roush wore a t-shirt stating “Justice for
Kane.” Id. Upon discovering thef—shirt, defense counsel objected. 7d. In response, the state
argued that “[1]t’s her ﬁght to express her grie[f] ... She’s just wanting... it’s just he; expression
of the desire to get justice for her son. She’s just lost her son, she’s expressing her desire for
justice to be reached in this case.” Id. The trial court overruled the objection, finding that Ms.
Roush “ha[d] the right to free[] expression to wear what she wants to.” Id. at 59.

Only two African American jurors were called to serve, and one was immediately
excused because the juror’s son in law had recently been murdered. (R. 353, Book 1, 9/ 19/22 at
254.) Prospective Juror Garnes was the only African-American juror to be called for service able

to serve. (R. 355, Book 3, 9/26/22 at 125.) She was questioned at length. She stated nothing




going on in her personal life would affect her ability to serve. Id. at 90-91. The court noted it _

had known Juror Garnes “all my life,” and told her to bring up her brother, who was convicted of
kidnapping and was in prison. Id. at 91, 110. When asked if this affected her views about law
enforcement, Garnes stated, “No. Right is right and wrong is wrong.” Id. at 92.

Juror Garnes was asked several times whether she believed she éould be a fair and
impartial juror, and each time, she answered affirmatively. Garnes indicated she overheard
others discussing the case, but she had not discussed it. Id. at 92. She recalled when othérs
brought it up, .she said “nobody has really nothing to say, not yet, not until the Court comes in.”
Id at 97. Juror Garnes stéted she never formed an opinion about any aspect of the case. Id. at 98.
She could not even recall anything specific others had éaid in her presence. Id.

Juror Games recalled that family members and friends showed her opinions about the
case on Facebook. Id. at 100. But she was cléar that nothing she saw on Facebook would affect
her ability to be a juror, and it would not sway her any way. /d. at 102. She had not seen the
“Justice for Kane” Facebook page, though like many other jurors, she had seen yard signs. Id.
Friends and family had offered to show her things but she declined. Z/d. at 103. The prosecutor
again asked her if there-is anything she could think of that Would prevent her from being fair and
impartial, and again she said no. /d. at 109.

- Garnes stated that Roush had beén over to her house before, although she had never met
him. Id. at 111-112. She stated Roush spent time at her house with her son because they were
friends, but she was not there because she was working. Id. at 114. Juror Games also described
a time when she saw Hall, but again, she never met him. Garnes was in a car with friends, and
they had to make a stop. /d. at 118. Her friends got out to talk to a person she believed was Hall.

Id. at 119. She said Hall did not converse much with her friends, and never with her. Id. at 120.




Juror Garnes averred that nbthing about her friends talking to Hall would affect her

ability to be fair and impartial. Jd. Further, nothing about Roush coming to her house while she
was not home would cause her to be unfair. Id. at 121. She stated she just listens, pays attention
and is honest. Id. She stated she had no concerns with being a juror.

The prosecution moved to excuse Juror Garnes and the defense objected. d. at 125. The
defense noted that Garnes was the only African American juror interviewed. Id. The defense.
noted she never met Roush and said she could be fair and impartial. /d. The prosecution stated
only that others excused because they worked with Roush’s mother should be unexcused for
cause. Id. The prosecution also sought remo.val because Roush was in her home. Id. at 126.

The trial court granted the prosecution’s motion. /d. ‘at 126. The trial court stated it was
“as concerned as anything about her brother.” Id. The trial court opined “she probébly has very
strong feelings about the judicial syetem because of her brother.” Id. The trial court then
referenced the connections with Roush and Hall. Id.

6. Testimony of Richard Walker.

At trial, the State’s star witness was co-defendant Richard Walker (“Walker”). He
admitted he was facing a life sentence for killing Roush, but in exchange for testifying, he
received a 15-21 Y% year sentence. (R. 357, Book 5, 10/3/22 at 173.) Walker stated he used fo
hang out with Hall and knew him a little bit. /d. at 165-66. He testified it was Hall’_s idea to kill
Roush because he was telling on Hall for selling marijuana, despite the evidence that Hall got
marijuana from Roush. Id. at 178, 180.

Walker testified that a week after the plan was supposedly made, Hall, Walker, and
Nelson went to Roush’s house the early morning hours of April 4, 2021. Walker said Nelson

had the 45 caliber handgun, and Walker testified that Hall had a shotgun. Id. at 183. According




to Walker, Hall gave Walker a pink and black gun, but it did not work. Id. at 185. Nelson

knocked on the door and asked to use Roush’s phone. Id. at 187. Walker claimed that neither |
Nelson nor Walker knew Roush. Id. at 188. After Roush agreed to let Nelson use the phone,
Walker testified that Hall came and hit h1m with the butt of the shotgun. /d. at 189. According to
Walker, Roush stumbled inside and the 3 followed. Walker stated that Nelson and Hall searched
the house for money and drugs while Walker held Roush at gunpoint. {d. at 190-91.

After they finished their search, Walker said Hall told Nelson, “You know what to do.”
Id. at 194. Nelson then shot Roush 3 or 4 times. Id. at 195. Walker claimed that Nelson
accidentally shot Hall in the arm while leaving. /d. at 196. Walker and Nelson ran back to the
car. Id. at 197. Hall allegedly shot Roush two times with a shotgun, though Walker admitted he
did not see Hall shoot Roush. Id. at 199-200.

Walker admitted he never told anyone of the plan to kill Roush. Id. at 207. Walker
initially told the police he was not there, then that he was there but stayed in the car. Id. at 212,
216. He admitted lying to the police multiple times about multiple btopics., Id at 212-228.3 He
told the police Hall did not have a gun. /d. at 217. He told the police at least 4 stories. Id. at 221.
He agreed his story at trial was completely different from the stories he told police. Id. at 217.

ARGUMENT
FIRST ASSIGNMENT OF ERROR
THE TRIAL COURT ERRED IN REFUSING TO CHANGE VENUE. SAID ERROR
DEPRIVED APPELLANT OF HIS STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO A FAIR AND IMPARTIAL JURY AND DUE PROCESS OF LAW. (R. 353,
354, 355, Transcript Notebooks 1-3, 9/19/22, 9/20/22, 9/21/22, 9/23/22, 9/26/22, 9/27/22; R.
353, Book 1, 9/19/22 at 111-114; R. 354, Book 2, 9/20/22, 9/21/22, R. 355, Book 3, 9/23/22,

9/26/22, 9/27/22; R. 310, Motion for new trial; R. 319, Reply to motion for new trial; R., 325
Entry denying motion for new trial).

3 The extent of Walker’s lies will be further set forth in the Sixth Assignment of Error.
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The Sixth Amendment to the United States Constitution guarantees to the accused a
public trial by an impartial jury. According to the United States Supreme Court:

In essence, the right to a jury trial guarantees to the criminally accused a fair trial

by a panel of impartial, “indifferent” jurors. The failure to accord an accused a

fair hearing violates even the minimal standards of due process. “A fair trial ina

fair tribunal is a basic requirement of due process.”
Irvin v. Dowd, 366 U.S. 717, 722 (1961) (citations omitted). Thus, a- juror’s verdict “must be
based upon the evidence developed at trial,” which “is true, regardless of the heinousness of the
crime charged, the apparent guilt of the offender, or the station in life which he occupies.” Id.

The Fifth Amendment guarantees that no man shall be deprived of life, liberty, or
property, without due process of law. The U.S. Supreme Court- has stated that “due process
alone has long demanded that, if a jury is to be provided the defendant, regardless of whether the
Sixth Amendment requires it, the jury must stand impartial and indifferent to the extent
commanded by the Sixth Amendment.” Morgan v. lllinois, 504 U.S. 719, 727 (1992). The Court
has given practical meaning and definition to these Constitutional provisions as they apply to
pretrial publicity in the landmark decisions of /rvin v. Dowd, 366 U.S. 717 (1961); Rideau v.

Louisiana, 373 U.S. 723, 725-27 (1963) (defendant denied due process without change of venue

after confession was televised); and Sheppard v. Maxwell, 384 U.S. 333, 352-53 (1966)

(presumed prejudice from pretrial publicity on totality of circumstances).

In Dowd, the Supreme Court held that the defendant’s right to an impartial jury was
denied by a presumption of prejudice arising from extensive pretrial publicity. The Court found
the trial judge erred in only changing venue to anAadjoining county when adverse publicity in the
six to seven months preceding a well-known murder trial was overwhelming. Dowd, 366 U.S. at
725-26. The Court opined that while jurors need not be totally ignorant of facts or issues, they

cannot be expected to forget media reports that have saturated their minds.

10




How can fallible men and women reach a disinterested verdict based exclusively

on what they heard in court when, before they entered the jury box, their minds

were saturated by press and radio for months preceding by matter designed to

establish the guilt of the accused. A conviction so secured obviously constitutes

a denial of due process of law in its most rudimentary conception.

Id. at 729-30 (Frankfurter, J., concurring). The Court also held that juror assurances of
impartiality should be regarded with skepticism:

No doubt, each juror was sincere when he said that he would be fair and impartial

to petitioner, but psychological impact requiring such a declaration before one’s

fellows is often its father. Where so many, so many times, admitted prejudice,

such a statement of impartiality can be given little weight. As one of the jurors

put it, “you can’t forget what you hear and see.”

Id. at 728 (majority opinion).

In Rideau, the Supreme Court found voir dire occurring prior to trial irrelevant to the
Court’s decision that the pretrial publicity had tainted the jury pool. Rideau,373 U.S. at 727. As
in Dowd, all the jurors declared they would accord the defendant the presumption of innocence
and set aside anything they might have seen or heard about the case. This was not satisfactory to
the Supreme Court because the damage had already been done prior to trial. Id

In Sheppard, the Supreme Court set forth principles still applicable today:

[Where there is a reasonable likelihood that prejudicial news prior to trial will

prevent a fair trial, the judge should continue the case until the threat abates, or

_ transfer it to another county not so permeated with publicity. ... {W]e must
remember that reversals are but palliatives: the cure lies in those remedial
measures that will prevent the prejudice at its inception.

Sheppard, 384 U.S. at 362-63. In short, the Sheppard Court advocated a change of venue prior

to trial and not to try and seat a jury first. The Supreme Court reaffirmed the Sheppard

principles in Patton v. Yount, 467 U.S. 1025 (1984), where the Court held “adverse pretrial

publicity can create such a presumption of prejudice in a community that the jurors’ claims that

they can be impartial should not be believed.” Id. at 1031 (Emphasis added). '




In Ohio, venue is controlled by Crim.R. 18(B) and R.C. 2901.12(K). Pursuant to Crim.R.
18(B), a party may move for a change of venue “when it appears that a fair and impartial trial
canmnot be held in the court in which the action is pending.” R.C. 2901.12(K) similarly provides
for change of venue “when it appears that a fair and impartial trial c;annot be held in the
jurisdiction in which trial otherwise would be held.”

A biased juror is unable to apply the facts to the law and deliberate under the
constitutionally required burden of pfoof. See In re Winship, 397 U.S. 358 (1970). The trial
judge has a duty to protect the accused from “inherently prejudicial publicity” that renders the
jury unfair in its deliberations. Sheppard, 384 U.S. at 363. The likelihood of conviction in
another venue is irrelevant. The right to a fair and impartial jury is fundamental.

As in Dowd, prejudice from the weight of adverse publicity must be presumed in this
case. No case in recent Meigs County history has received the kind of publicity as Hall’s case.
Jurors questioned revealed stories seen on television, in the newspapers and on social media. (R.

1353, 354, 355, Books 1-3, 9/19/22, 9/20/22, 9/21/22, 9/23/22, 9/26/22, 9/27/22.) Signs seeking
“Justice for Kane” were plastered all over the county. Residents criticized the Sheriff’s Office
for acting too slowly. Bumper stickers and t-shirts were distributed to persons throughout the
county. Indeed, every person seated on the jury had exposure to the publicity:

Juror Harnum had “seen the signs around,” and remembered hearing about the case on

the radio. (R. 353, Book 1, 9/19/22 at 119.) Juror Harnum stated the signs have been up “over a

year. A year or so.” Id. at 124. Juror Harnum further stated that they “asked a few people” about
the case. Id. at 122.
Juror Lukowski had also “seen the signs” as far back as “[p]robably last year.” (R. 354,

Book 2, 9/20/22 at 19-20.)




Juror Hayman read an article about the incident, and “thought it was crazy that something

like that happened in our small, little town.” Id. at 37. Asked about the “Justice for Kane” signs,
Juror Hayman speculated that the signs’ authors “will not forget about it and would like to have
justice served on.” Id. at 40-41. She admitted she felt “community pressure to get a conviction in
this case.” Id. at 42. Juror Hayman based this feeling on ‘Wﬁat [she’s] seen on Facebook is
people are still going strong for wanting Justice and that they will not let it rest until they do. ...
The people are persistent about still posting it to keep it, uh, relevant to people.” Id. And
although Juror Hayman did not think she was biased in anyway, she admitted that community
pressure “might” influence other jurors. 1d. at 46.

Juror Frith “saw one of the signs” while driving down route seven. Id. at 63.

Juror Rosler saw a “Justice for Roush” bumper sticker “on the back .of somebody’s car.”
Id. at 72. He read “the news article when they had a suspect.” /d. Whén Juror Rosler learned a
suspect had been apprehended, he thought, ‘;[W]ow, they’re actually making progress on that
case.” He also admitted he “wanted to make sure the family got the resolution.” Id. at 75-76.

Juror Kauff “heard someone was killed,” and heard “about the Kane thing” on Facebook.
Id. at 109-10. Further, Juror Kauff “took it for granted after [seeing] all of those signs, you
know, like the community backing them up or whatever.” Id. at 116. |

Juror Thomas heard cher people discussing the case “back when it happened.” Id. at 206.
Juror Thomas “might have” seen something on TV about the case, and saw “Justice for Kane”
signs, stating “it’s kiﬁd of common knowledge, you know. Around here that everybody knew
what it was about, you know.” Id. at 207-08.

Juror McMillin remembered “seeing the signs and like when it happened.” Id. at 217.




Juror Oldaker saw a TV story on the case “when it first happened,” “[pJossibly” saw the

“Justice for Kane” Facebook page, and saw “Justice for Kane” yard signs and bumper stickers.

(R. 354, Book 2, 9/21/22 at 5-7.) Juror Oldaker stated “it was sad that he 'passed,” and on the

community sentiment for the case said, “It happened in our town, so it’s kind of scary.” Id at 14.
Juror Rees became aware of the homicide “by word of mouth,” “[p]Jrobably” saw

something on Facebook regarding “Justice for Kane”, and saw “signs in people’s yards.” Id. at

32-35. When asked for her feelings on “Justice fof Kane”, Juror Rees said she “just can’t

imagine being in this situation,” and that “it just breaks [her] heart.” Id. at 35-36. -
Juror Anderson “saw it on the news” and had “seen signs.” Id. at 53, 56.

- Juror Ohlinger “probably discussed [the case] a bit at home” with his wife. Id. at 77. He

had “seen some things posted about the proceedings, uh, on social media” by Chuck Knight. He

admitted that he “read probably most of them,” and he knew Hall was the defendant, and Nelson

and Walker were involved. Id. at 78-80. Juror Ohlinger also “£ecall[ed] seeing a comment that

said, uh, uh, ‘Justice for Kane.”” Id. at 80. Jufof Ohlinger first saw the “Justice for Kane” signs

“not very long after [he] first read of the case.” Id. at 82. Finally, Juror Ohlinger adfnitted it was

““probably correct” that there is a community sentiment about this case “that there was a victim of
murder that, uh, there’s, um, an effort to bring the perpetrator to justice.” jd. at 85-86.

| Juror Bechtle stated “everybody talked about [the case],” and that she spoke about it with

her husband and coworkers. Id. at 154. The conversations included things like, “you can’t

believe that it happened here.” Juror Bechtle knew of Kane Roush a's\ “a star football player for

Wahama.” Id. 155-56. Juror Bechtle also knew about the case from Facebook, seeing “people

just posting ‘Justice for Kane,”” reading posts from Chuck Knight, and comments on those posts.
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Id at 159-60. Juror Bechtle agreed “[t]here’s a lot of community sentiment out thefe about this
case,” and that she read an article that Mr. Hall had been arrested for the murder. Id. at 164, 167.

Juror Ball read of the case in the Daily Sentinel. (R. 355, Book 3, 9/26/22 at 130.) Juror
Ball also saw “Justice for Kane” signs, and thought, “I would hope justice is served.” Id. at 131.

Juror Filkins saw news coverage about the case, stating it “caught my attention that it was
local and there was a murder.” Id. at 152. Juror Filkins also saw yard signs. Id. at 153.

Excluding these jurors would not have solved the greater problem in this case. The
publicity was so great that the trial court conducted individual voir dire for 3 days. Numerous
potential jurors were excluded for cause. Towards the end of voir dire, the Sheriff’s Office had
to serve more jurors to appear the next day bécause so many were excluded. (R.355, Book 3,
9/23/22 at 31.) This case could not possibly produce a fair trial in Meigs County.

Nor can the defendant’s race be ignored. J équan Hall is a black man who faced trial for
the death of ;1 white man in a predominantly white couﬁty. Several prospective juror’s broﬁght
up Hall’s race as an issue in the case. Juror Tuttle called Hall “a coco puff in a bowl of milk.”
He did not think it was fair to try Hall in Meigs County because Hall is black. He opined Meigs
County is a tight knit community, and a fair trial is not possible because of the victim’s family
and the community. (R. 353, 9/19/22, Book 1 at 93-112.) Juror Tuttle based his opinion on
- “[1]ife in Meigs County,” stating that “[i]f they’ve lived in this county most of their life, they
have [racial tendencies].” When tﬁe State asked Juror Tuttle how he couid “foresee us seating a
jury,” he replied, “Well, that’s what I... that’s what 'm wondering about, you know.” Id. at 96.

Juror Nelson saw a picture of a young black man and assumed that drugs were in\;olved,

saying, “of course, your race issue too. It has to come into it.” (R. 354, Notebook 2, 9/20/22 at

171-77.) Citing the lack of diversity in the county, Juror Taylor asked incredulously, “[W]hy

15




would this man, um, and his counsel not plead or do whatever they needed to do ... to protect
him from a jury trial in Meigs County?” (R. 354, Notebook 2, 0/21/22 at 140.) Juror Garnes |
heard racist remarks about the case ét a local Walmart. (R. 355, Notebook 3, 9/26/22 at 93-97.)

Meigs County was saturated with publicity about the case for nearly six months, and the
pubiicity had not abated. Many prospective jurors knew each other, court staff, the victim’s
family or had seen or heard repeated information about the facts of the case. Many could not put
it aside. Many believed community sentiment favored conviction. |

Twice during the voir dire, the defense moved for a change of venue. (R.353, Book 1,

9/19/22 at 111-112; Book 2, 9/20/22 at 3.) Both times, the motion was denied. The trial court

was duty bound after hearing the jurors answers to change venue to protect Hall’s rights to due
process and a fair trial. Meigs County jurors were too affected and impacted by this crime to
render a fair and just Verdicf. “Adverse pretrial publicity can create such a presumption of
prejudice in a community that the jurors’ claims that they can be impartial should not be
believed.” Id. at 1031 (Emphasis added); Patton v. Yount, 467 U.S. 1025 (1984). Hall was just
such a case. Those few juiors who claimed they could be fair did not ring true given what they

had been exposed to. A new trial in a new county is warranted.

SECOND ASSIGNMENT OF ERROR

" APPELLANT WAS DEPRIVED OF HIS STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO A FAIR AND IMPARTIAL JURY UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS WHEN THE ONLY AFRICAN-AMERICAN JUROR
WILLING TO SIT WAS IMPROPERLY REMOVED FOR CAUSE. (R. 353, Book 1,
9/19/22 at 254; R. 355, Book 3, 9/26/22, at 89-126; R. 310, Motion for new trial; R. 319, Reply
to motion for new trial; R., 325 Entry denying motion for new trial).

The Sixth and Fourteenth Amendments to the Constitution guarantee a criminal

defendant the right to an impartial jury. Morgan v. Illinois, 504 U.S. 719 (1992). See also




Article One, Section 10, Ohio Constitution. The Supreme Court has held “that ‘the central
concern’ of the Fourteenth Amendment ‘was to put an end to governmerital discrimination on
account of race.”” Flow_ers v. Missisippi, 139 S.Ct. 2228, 2240-41 (2019) (quoting Batson v.
Kentucky, 476 U.S. 79 (1986)). The Court has made an “unceasing effort[] to eradicate racial
discrimination in the procedures used to select the venire from which individual jurors are
drawn.” Batson, 476 U.S. at 85.4

R.C. 2945.25(B) states in relevant part that a juror may be challenged for cause on the |
basis “that he 1s possessed of a state of mind evincing enmity or bias toward the defendant or the
state; but no person summoned as a juror shall be disqualified by reason of a previously formed

or expressed opinion with reference to the guilt or innocence of the accused, if the court is

satisfied, from examination of the juror or from other evidence, that he will render an impartial

verdict according to the law and the evidence submitted to the jury at the trial.” See also
Criminal Rule 24(C)(9).

“Fairness requires impartial, indifferent jurors.” State v. Sheppard, 84 Ohio St.3d 230,
703 N.E. 2d 286, 292 (1998). “Yet jurors need not be totally ignorant of the facts and issues
involved. Id. (citing Murphy v. Florida, 421 U.S. 794 (1975)). “Whether a prospective juror
knew the» victim of an offense or had previously seen the accused is not, per se, a basis for
dismissal for cause.” Sheppard, 84 Ohio St.3d at 292 (emphasis added). In Sheppard, the
Supreme Court upheld the trial court’s reliance on the prospective juror’s statements of

impartiality and to decide the case on the facts.

4 Hall acknowledges that some districts have held that the Batson burden-shifting analytical
framework applies only to peremptory challenges, and therefore Hall does not ask this court to
examine the case under that framework. See, e.g., State v. Lewis, 2005-Ohio-2699, 9 60 (7th
Dist.). But Batson and its progeny also stand for the broader proposition that courts must take
great care to guard against potential racial prejudice at all points of the jury selection process.
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‘The question a reviewing court must ask is whether the juror said she could set aside any
opinion she might hold, and whether her statement of impartiality should be believed. Patton v.
Yount, 467 U.S. 1025, (1984). The decision of whether to excuse a juror for cause is reviewed
for an abuse of discretion. State . Qufnn, 2017 Ohio 7000, 95 N.E.3d 664, § 17. An abuse of
discretion is “a decision that is unreasonable, arbitrary, or unconscionable.” Id. (citing Huffman

v. Hair Surgeon, Inc., 19 Ohio St.3d 83, 87, 482 N.E.2d 1248 (1985)).

. In this case, the trial court abused its discretion by dismissing Juror Garnes without cause.

Importantly, th¢ court never stated that it did not find Juror Garnes to be credible, and nothing_ in
the record suggests Garnes’ answers should not be believed. Indeed, the court calléd her “a very
compassionate person,” and stated “I’d like to keep her.” Id. at 123, 126. Far from finding
Garnes’ numerous statements of impartiality unbelievable, the court made statements that bolster
Garnes’ credibility.

Instead, the court articulated two reasons for dismissing Garnes. First, it believed Juror
Garnes “probably has very strong feelings about the judicial system ‘because of her‘brother‘,”’ who
is a convicted felon. (R. 355, Book 3, 9/26/22 at 126.) This explanaﬁon is both unreasonable and
.arbitrary because the court failed to apply this principle evenly across the entire jury venire. Just
five days before dismissing Juror Games, the court allowed Juror Oldaker to sit on the case
despite the fact that Ais brother is a convicted felon too. (R. 354, Book 2, 9/21/22 at 3.) The
court did not express an opinion that Sitting Juror Oldaker might have strong feelings about the
judicial system bec':ause his brother was convicted of a crime.

And the record plainly contradicts the court’s opinion that Juror Garnes would harbor any

bias one way or the -other. She was questioned about whether her brother’s conviction could




affect her judgment, and she said “No. Right is right and wrong is wrong.” Id. at 92.> There is no
basis to say Garnes had strong feelings about the judicial system because of her brother. On this
basis alone, the excusal of the only African American juror deprived Hall of due process and the
right to a fair trial.

Second, the court justified dismissing Garnes because of “her obvious connection with

people that ... had relationships with Kane and/or with Mr. Hall, uh, prior to Kane’s death and

that’s as close as we’ve ever had.” The court here referred to the fact that Roush may have been

in Garnes house at one point, and that Garnes 'r_nay have seen Hall at one point speaking with her
friends. But that does not form a basis to excuse Games for cause. For one thing, the court was
sure to clarify that Games “never directly talked” to either Hall or Roush. Id. at 122. Gamnes’
connection with Roush may have been a basis for the defense to seek excusél for cause since
Hall could argue Garnes’ son was friends with Roush. But Hall was satisfied with Games’
answers that this fact would not impact her ability to be fair and impartial. Garnes never met
Roush, and the fact that he was in her house did not impact her ability to be fair and impartial.
As to Hall, the fact that Garnes saw Hall for a brief moment talking to her friends does not
provide a basis to excuse hef for cause. Garnes did not speak to Hall, and she was not even sure
he saw her. It did not impact her ability to be fair and impartial in any way.

~R.C. 2945.25 allows a trial court to excuse a juror for cause only for the reasons
specifically enumerated in the statute. The only relevant justification in this case is under R.C.

2945.25(B): “That the juror evinces enmity or bias towards the defendant or the state.” See also

3 Hall does not suggest that Garnes’ inclusion on the jury would have led to a fair trial, nor that a
juror’s assertion that she can be impartial should overcome the presumption of adverse publicity.
To the contrary, as explained in the First Assignment of Error, a fair trial in Meigs County for
this case was impossible due to the adverse publicity surrounding it. That notwithstanding, what
is good for the goose is good for the gander. If Juror Oldaker’s promise to be impartial sufficed
to earn him a spot on the jury, Juror Gares’ promise was good enough too.
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Crim. R. 24(C)(9). Even if such enmity or bias existed, excusal for cause is not permitted if voir
dire shows the juror will render an impartial verdict. There is not a shred of evidence that Juror
Garnes had a bias against either the defendant or the state. She repeatedly said she would be fair
and impartial. Particularly in this trial, where race was clearly a factor, the trial court should not
have excused Juror Garnes. The trial court’s ruling was an abuse of discretion and deprived Hall

of his state and federal constitutional rights to due process and a fair trial.

THIRD ASSIGNMENT OF ERROR

THE TRIAL COURT DEPRIVED APPELLANT OF HIS RIGHT TO DUE PROCESS
AND A FAIR TRIAL UNDER THE OHIO AND UNITED STATES CONSTITUTIONS
WHEN THE COURT ALLOWED THE MOTHER OF THE VICTIM TO WEAR A
“Justice for Kane” T-SHIRT DURING INDIVIDUAL VOIR DIRE IN CHAMBERS.

(R. 353, Book 1, 9/19/22 at 58, 78-9, 2-299; R. 310, Motion for new ftrial; R. 319, Reply to
* motion for new trial; R., 325 Entry denying motion for new trial).

“Central to the right to a fair trial, guaranteed by the Sixth and Fourteenth Amendments,
is the principle that ‘one accused of a crime is entitled to have his guilt or innocence determined

solely on the basis of the evidence introduced at trial, and not on grounds of official suspicion,

indictment, continued custody, or other circumstances not adduced as proof at trial.” Holbrook

v. Flynn, 475 U.S. 560, 567, (1986) (quoting Taylor v. Kentucky, 436 U.S. 478, 485 (1978)).
When a courtroom “conditiori presents ‘an unacceptable risk ... of impermissible factors coming
into play’ in the jury’s consideration of the case,” that condition violates the Sixth and
Fourteenth Amendments. Flynn, 475 U.S. at.570 (quoting Estelle v. Williams, 425 U.S. 501, 96
S.Ct. 1691 (1976)). “[Tlhere is no serious question that [this standard applies to] the behavior of
spectators,” and “the trial judge has an affirmative obligation to control the courtroom and keep
it free from improper inﬂuence.’; Carey v. Musladin, 549 U.S. 70, 82,127 S. Ct. 649, 657 (2006)

(Souter, J., concurring).




In Musladin, spectators during a murder trial wore buttons with the victim’s photo while

watching the trial. Id. at 72 (majority opinion). In his concurring opinion, Justice Souter

describes the clearly apparent unfair prejudice that occurs when spectators wear paraphernalia in

‘support of a victim to a criminal trial:

The display is no part of the evidence going to guilt or innocence, and the buttons

are at once an appeal for sympathy for the victim (and perhaps for those who wear

the buttons) and a call for some response from those who see them. On the jurors’

part, that expected response could well seem to be a verdict of guilty, and a

sympathetic urge to assuage the grief or rage of survivors with a conviction

would be the paradigm of improper consideration.
Musladin, 549 U.S. at 82-83 (Souter, I, coﬁcurriﬁg) (emphasis added).

Last year, the Ohio Supreme Court held that victims present under Marsy’s Law can
create the kind of impermissible courtroom condition prohiﬁited under Estelle and Flynn, and
that the bar is not particularly high. State v. Montgomery, 169 Ohio St.3d 84, 2022-Ohio-2211, §
19. In Montgomery, the prosecution designated the victim as the state’s representative, the trial
court introduced her as such, and allowed her to sit at the state’s counsel table throughout the
trial. Id. at § 5. The Supreme Court acknowledged that the introduction of the victim as the
state’s representative was brief and limited. /d. at §f 18-19. But despite that, the Court still
found that the mere designation was error. Id. at § 19. The Court cautioned that courts “must be
vigilant to ward against scenarios that undermine a jury’s impartiality, erode the presumption of
innocence, and allow for a setting that transmits too great an impression of guilt and that offends
due process as being fundamentally unfair because of the inherent potential for prejudice.” The
Court concluded that designating a victim as a party representative “triggers these factors.” Id.
The Court held this to be a structural error, and reversed the defendant’s conviction. Id. at § 32.

In this case, the victim’s mother wore a “Justice for Kane” t-shirt on September 19th,

2022—the first day of jury voir dire. This t-shirt constitutes the exact kind of unfairly prejudicial
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courtroom condition that Flynn, Estelle, and Montgomery forbid. The state primarily argued that
Ms. Roush should be allowed to wear the “Justice for Kane” t-shirt “to express her grie[f]” (R.
353, Book 1, 09/19/2022 Transcript at 58.) But as Justice Souter warned, that expression of grief
urged jurors to assuage that grief with a conviction. That is exactly what occurred here.

The reason for individual voir dire was because all the publicity had possibly tainted

Hall’s right to a fair trial. Meigs County was saturated with pretrial publicity from media outlets

and social media. “Justice for Kane” signs were placed all over the county. As if the pretrial
publicity was not enough, Ms. Roush’s t-shirt starkly reminded the prospective jurors during
individual voir dire of her pain and desire that Hall be convicfed to provide “Justice for Kane.”
Community sentiment cried out for a conviction.

A number of jurors had seen yard signs, bumper stickers and shirts. Prospective Juror
Wolfe stated he did not think spectators would be allowed to wear t-shirts expressing “Justice for
Kane.” Id. at 75. Prospective Juror Haye saw Ms. Roush wearing the shirt before being
questioned and then realized it was Roush’s mother. Id. at 289. Juror Haye thought because he
was charged, Hall might have some involvement. Id. at 291.

Most importantly, Sitting Juror Hannum also was questioned the first day. /d. at 115-129.
Because of this, Juror Hannum was exposed to the grieving mother of the victim wearing a t-
shirt mirroring signs plastered all over the county, sitting very close to him while he answered
voir dire questions. He was no doubt affected by the shirt and sympathetic to Ms. Roush’s grief
and desire for justice for her son. This impacted at least one juror before he heard any evidence.

The Court’s statement that it could not impinge on Mrs. Roush’s freedom of expression 18
absolutely false. When fair trial rights are at significant risk, the First Amendment rights of trial

attendees must be curtailed at the courthouse door. Richmond Newspapers Inc. v. Virginia, 443




U.S. 555, 564 (1980); Estes v. Texas, 381 U.S. 532, 539 (1965); Levine v. United States District
Court, 764 F.2d 590, 597-98 (9th Cir. 1985). The tn'ai court has a duty to control its cburtroom
and to guarantee the defendant due process and a fair trial. Montgomery, 2022-Ohio-2211 at §
19; Flynn, 475 U.S. at 570. When something is happening in the courtroom (or chambers) that
impacts a defendant’s rights, the trial court must act. Here, the trial court chose the victim’s
mother’s right to free expression over Hall’s right to a fair trial._ The United States Supreme

Court has reversed courts that have made similar decisions. This court should do the same.

FOURTH ASSIGNMENT OF ERROR .
APPELLANT’S RIGHTS GUARANTEED | BY THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUION AND MIRANDA V.
ARIZONA, 384 U.S. 436 (1966) WERE VIOLATED WHEN EVIDENCE OF
APPELLANT’S POST-MIRANDA SILENCE WAS ADMITTED INTO EVIDENCE BY
THE STATE. (R. 355, Book 3, 9/27/22 at 143-4; 163-8; R. 310, Motion for new trial; R. 319,
Reply to motion for new trial; R., 325 Entry denying motion for new trial).

The Fifth Amendment to the Constitution of the United States provides that no person
“shall be compelled in any criminal case to be a witness against himself.” This Amendment is
made applicable to the states through the due process clause of the Fourteenth Amendment.
Malloy v. Hogan, 378 U.S. 1, 6 (1964).

A defendant’s decision to exercise his right to remain silent during police interrogation is
generally inadmissible at trial either for the purpose of impeachment or as substantive evidence
of guilt. State v. Leach, 102 Ohio St.3d 135, 2004-Ohio-2147, 807 N.E.2d 335, §16-18; see also
Doyle v. Ohio, 426 U.S. 610, 616-18 (1976); Wainwright v. Greenfield,474 U.S. 284, 291 (1986)

(“Doyle and subsequent cases have thus made clear that breaching the implied assurance of the

Miranda wamings is an affront to the fundamental fairness that the Due Process Clause

requires.”). Furthermore, evidence introduced by the state during its case-in-chief regarding the
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defendant’s exercise of his right to remain silent during interrogation violates the Due Process

Clause of both the state and federal constitutions. Leach, 2004-Ohio-2147 at 18. This rule

enforces one of the underlying policies of the Fifth Amendment: to avoid having the jury assume

that a defendant’s silence equates with guilt. Id. at 930 (citing Murphy v. Waterfront Comm. of
New York Harbor, 378 U.S. 52, 55 (1964)).

Because “the actual administration of Miranda warnings . . . triggers the constitutional
protection of Doyle,” law eﬁforcement testimony regarding. failure to cooperate clearly violates
due proéess rights. State v. Ospina, 81 Ohio App.3d 644, 650, 611 N.E.2d 989 (10th Dist. 1992).
“Silence in the w»ake of these warnings may be nothing more than the arrestee’s exercise of these
Miranda rights. Thus, every post-arrest silence is insolubly ambiguous because of what the State
is required to advise the person arrested.” Doyle, 429 U.S. at 617.

The State’s initial Doyle/Leach violation came in opening statement. The prosecutor
stated the evidencé would show that Hall went'to a hospital in West Virginia to treat a bullet
wound in his arm. (R.355, Book 3, 9/27/22 at 143-44.) The prosecutor said the police arrived
and spoke to him about how he got shot. Id. The prosecution stated the Hall did not give more
specifics about what happened and said he would not cooperate in their investigation. Id.

The prosecutor’s comments were a clear violation of Doyle and Leach. Through these
comments, the prosecution suggested that Hall was not telling the truth about how he was
injured, and that his invocation of his Fifth Amendment right to remain‘ silent meant he had
something to hide.

| Defense counsel objected to the violation at the end of the prosecution’s opening and
asked for a mistrial. Id. at 163. The objection was overruled after the Court heard a;rgumeﬁts and

gave the parties overnight to submit memoranda. (R. 356, Book 4, 9/28/22 at 7-11, 18.) The




Court overruled the motion for a mistrial, choosing only to instruct the jury that openings are not
evidence. Id. at 18. Unfortunately, this was not the only Doyle/Leach violation.

The next violation of Hall’s rights occurred when Deputy Scott Spiker testified about his
contact with Hall. (R. 357, Book 5, 9/30/22 at 202.) Spiker stated he picked up Hall from jail,
and he reminded Hall that his Miranda rights still apply, and anything he said could be used
against him. Id. at 202. Since Spiker reported no further statements by Hall, the jury was left
with the impressioﬁ that Hall refused to waive his constiﬁtional rights and must have had
something to hide. This is plainly in violation of Doyle/Leach. The constitution prohibits
penalizing a criminal defendant for exercising his rights but that is what happened in this case.

The next Doyle/Leach violation came through the testimony of BCI Agent Jenkins.
Jenkins recounted Hall’s stay at a West Virginia hospital. (R. 357, Book 5, 9/30/22 at 226.):
Jenkins testified that Hall came in with a gunshot wound, used a fake name, and did not want to
be interviewed. Id. Hall has a right to remain silent, he used it, and was penalized for it.

The last time Doyle/Leach were violated was through the testimony of Deputy Joe

Barnhart. Deputy Barmnhart testified that police set up a meeting for Hall to come and talk to

them but it never happened. (R. 357 Book 5, 10/3/22. at 75). The Court told the jury to disregard
the statement and that Hall had an absolute right to remain silent. /d. Unfortunately, the damage
was already done. The Court could not unring the bell.

Hall’s trial counsel failed to object, move to strike, or move for mistrial after the Depufy
Spiker and Agent Jenkins statements, thus those Doyle violations must be reviewed for plain
error.® Under Crim. R. 52 (B), plain errors may be noticed if (1) there was an error, i.e., a

deviation for a legal rule; (2) the error was plain or obvious; and (3) the error affected substantial

6 Alternatively, the error can also be considered as ineffective assistance of counsel as discussed
in the Seventh Assignment of Error. :
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rights. State v.‘ Barnes; 94 Ohio St.3d 21, 27, 759 N.E.2d 1240 (2002). It‘ should be noted,
however, that in State v. Rogers, 32 Ohio St.3d 70, 73, 512 N.E.2d 581 (1987),. the Ohio
Supreme Court stated that “federal courts, in applying the plain or harmless error analysis in
cases where there had been Doyle violations, with near unanimity, have held such to be violative
of due process and therefore prejudicial, requiring a reversal.”

Further, a review of other Ohio cases reveals plain error can be found, particularly in
cases such as Hall where the évidénce does not overwhelmingly support the conviction. State v.
Leach, 150 Ohio Apﬁ.S’d 567, 2002-Ohio-6654, 782 N.E.2d 631, q 43 (1st Dist.) (Doyle violation
combined with other evidentiary errors rises to level of plain error), affirmed Leacﬁ, 2004-Ohio-
2147; State v. Geboy, 145 Ohio App.3d 706, 714-16, 764 N.E.2d 451 (3d Dist. 2001) (finding
plain error wher¢ “the questions and comments regarding appellant’s failure to profess his
innocence wére made during the prosecutor’s opening and closing statements, and, most

important, during the direct examination of the investigating officers” and the evidence was not

overwhelming); Staie v. Sabbah, 13 Ohio App.3d 124, 468 N.E.2d 718 (6th Dist. 1982) (Court

must reverse conviction for Doyle violation since court could not say that the defendant would
have been convicted in spite of the violation).

Through the statements of the prosecutor and law enforcement, the jury was asked to use
Hall’s silence against him, which the United States Constitution absolutely forbids:

“[T]t seems to me that it does not comport with due process to permit the

prosecution during trial to call attention to his silence at the time of arrest and to

insist that because he did not speak about the facts of the case at that time, as he

was told he need not do, an unfavorable inference might be drawn as to the truth

of his testimony.”

Doyle, 429 US. at 619 (quoting United States v. Hale, 422 U.S. 171 (1975) (White, J,,

coricurring)).




Factors relevant in making that determination include, but are not limited to, “the length
of the victim-impact testimony,” “whether witnesses, jurors, and audience members showed
physical signs of emotion during the testimony,” “the detail and depth of the victim—impad
testimony with regard to the murder victim,” “whether the victim-impact witness uséd
emotionally charged language,” and “the number of victim-impact witnesses.” Graham, 2020-
Ohi0-6700, 9 126.

Before addressing the speciﬁc victim impéct evidence, it must first be remembered the
publicity all the jurors were exposed to. See First Assignment of Error. The media séturéted the
county with stories about Roush’s murder, how tragic it was, and what a good person he was,
and who the suspect was. Signs were posted proclaiming the community’s demand for “Justice

for Kane.” It is against this backdrop which the victim impact evidence must be considered.

In this case, the victim impact evidence began during the prosecutor’s opening statement.

Without objection, the prosecutor stated:
Kane Roush was a young man who was only twenty five (25) years old, um, he
was in the prime of his life. He graduated from Wahama High School. He
excelled in football there and that helped him continue his education at the
University of Charleston, where he played football and graduated with a degree in
Business Marketing. He lived here in Pomeroy at 108 Legion Terrace. Uh, he

was working with his father and his concrete business, and his plan one day was
to take over that concrete business from his father once his father retired.

(R. 355, Book 3, 9/27/22 at 128.)

BCI agent Jonathan Jenkins provided victim impact during his recap of his investigation.
He testified that Roush was “tough” and had the “will to live.” (R. 357, Book 5. 9/30/22 at 323.)
Jenkins testified that according fo his parents, Roush was “very well-liked” in the community, an
“all-star athlete, uh, just one of those guys that everyone liked, evervbody wanted to know,

everybody wanted to be around.” /d. at 225.




The jury was told in opening statement and through 3 separate police officers that Hall

exercised his right to remain silent. No instructions could cure these errors. The Ohio and
United States Constitution prohibit such argument and testimony. Telling the jury Hall refused -
to talk suggested he had something to hide. The repeated violations deprived Hall of due process

and a fair trial. Reversal and remand for a new trial is warranted.

FIFTH ASSIGNMENT OF ERROR

THE PROSECUTION PRESENTED IMPROPER VICTIM-IMPACT EVIDENCE THAT
INFLAMED THE JURY AND AFFECTED THE OUTCOME OF APPELLANT’S TRIAL
CONTRARY TO APPELLANT’S STATE AND FEDERAL CONSTITUTIONAL
RIGHTS TO DUE PROCESS AND A FAIR TRIAL. (R. 355, Book 3, 9/27/22 at 128; R. 357,
Book 5, 9/30/22 at 223, 225)

According to the Ohio Supreme Court, “[v]ictim-impact evidence that 1'elate§ only to the
personal characteristiés of the victim and the emotional impact of the crimes on the victim’s
family, is generally inadmissible at the trial phase, but such evidence can be admissible if it also
relates to the facts attendant to the offense.” State v. McKelton, 148 Ohio St.3d 261, 2016-Ohio-
5735, 70 N.E.3d 508, 9 259 (internal quotes omitted).

Victim-impact evidence “should not be overly emotional or directed to the penalty to be
imposed.” State v. McAlpin, Slip Opinion No. 2022-Ohio-1567, § 113; see also Evid.R. 403(A).
“Testimony 1s overly' emotional when it is likely to inflame the passions of the jurors and elicit a
purely emotional response that would inhibit the jurors from making an objective and rational |
determination regarding the defendant’s guilt and/or the appropriate punishment.” State v.
Graham, 164 Ohio St.3d 187, 2020-Ohio-6700, 172 N.E.3d 841, 9 123; see also State v. Wade,
8th Dist. Cuyahoga No. 90145, 2008-Ohio-4870,  17. Victim impact testimony tends to inflame
the passions of the jury and risk conviction on facts unrelated to guilt. Wade, at § 17; citing State

v. White, 15 Ohio St.2d 146 (1968).




The opening statement and testimony were ﬁot relevant to any of the issues before the
jury. They did, however, serve to remind the jury what a good person Roush was, how tragic it
was that he died, and how his parel}ts wanted justice. It served to bias the jury against Hall and
made it unlikely that they could fairly consider whether Hall was actually guilty. Thus, the
probative value of this evidence was substantially outweighed by unfair prejudice under Evid. R.

403(A), and should have been excluded. The State sought to use this evidence to direct the jury

away from the facts of the case and towards feelings of sympathy to Roush’s family and anger

towards Hall.

Because defense counsel failed to object to this victim-impact evidence, this issue must
be reviewed for plain error or as ineffective assistance counsel, discussed infra. Under Cﬁm.R.
52(B), plain errors may be noticed if (1) there was an error, i.e., a deviation for a legal rule; (2)
the error was plain or obvious; and (3) the error affected substantial rights. State v. Barnes, 94
Ohio St.3d 21, 27, 2002-Ohio-68, 759 N.E.2d 1240. For the reasons stated herein, Hall submits
the plain error standard has been met, and the introduction of this evidence cannot be considered
harmless. The improper introduction of this evidence deprived Hall of due process and the right
" to a fair trial under the Sixth and Fourteenth Amendments to the United States Constitution and
corresponding rights under the Ohio Constitution. Payne v. Tenn., 501 U.S. 808, 825 (1991) |
(stating that victim impact evidence may be so unduly prejudicial that it renders the trial
fundafnentally unfair, and that the Due Process Clause provides a mechanism for relief); Evitts v.

Lucey, 469 U.S. 387, 401 (1985); Bugh v. Mitchell, 329 F.3d 496, 512 (6th Cir. 2003).




SIXTH ASSIGNMENT OF ERROR

THE TRIAL COURT VIOLATED APPELLANT’S RIGHTS TO DUE PROCESS AND A
FAIR TRIAL WHEN IT ENTERED A JUDGMENT OF CONVICTION BASED ON
INSUFFICIENT EVIDENCE AND AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE IN VIOLATION OF APPELLANT’S RIGHTS UNDER THE UNITED
STATES AND OHIO CONSTITUTIONS. (R. 355. Book 3, 9/27/22; R. 356, Book 4, 9/28/22,
9/29/22; R. 357, Book 5, 9/30/22, 10/3/22, 10/4/22, 11/9/22; R. 310, Motion for new trial; R.
319, Reply to motion for new trial; R., 325 Entry denying motion for new trial; R. 331,
Sentencing Entry) : :

A conviction based on legally insufficient evidence constitutes a denial of due process.
Tibbs v. Florida, 457 U.S. 31, 45 (1982) (citing Jackson v. Virginia, 443 U.S. 307 (1979)). To
satisfy due process, a criminal conviction must be supported by evidence leaving no reasonable

doubt about the defendant’s guilt. Jackson, 443 U.S. at 316—18. When a court reviews a record

for sufficiency, “[t]he relevant inquiry is whether, after viewing the evidence in a light most

favorable to the prosecution, any rational trier of fact could have found the essential elements of
the crime proven beyond a reasonable doubt.” State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492
(1991), paragraph two of the syllabus (citing Jackson).

“The question to be answered when a manifest weight issue is raised is whether ‘there is
substantial evidence upon which a jury could reasonably conclude that all the elements have
been proved beyond a reasonable doubt.”” State v. Sims, Athens App. No. 21 CA 15, 117 (4th
Dist. 4/3/23) (citing State v. Leonard 104 Ohio St.3d 54, 2004-Ohio-6235, 818 N.E.2d 229, §
81). A challenge to the manifest weight of the evidence attacks the credibility of the evidence
presented, and the reviewing couﬁ sits as a “thirteenth juror” and makes an indepehdent review
of the record. State v. Thompk%ns, 78 Ohio St.3d 380, 386-87, 678 N.E.2d 541 (1997). In
performing this function, this Court must weigh the evidence and all reasonable inferences,

consider the credibility of witnesses, and determine if the jury clearly lost its way. State v.




Martin, 20 Ohio App.3d 172, 175; 485 N.E.2d 717 (1st Dist. 1983); State v. Mattison, 23 Ohio

App.3d 10, 14, 490 N.E.2d 926 (8th Dist. 1985). )

Hall incorporates the Statement of Facts, supra, as to this Assignment of Error. -

The Jury Should Not Have Relied on Co-defendant Richard Walker’s Testimony.

The state’s entire case rested on co-defendant Richard Walker. At trial, Walker spun a

story of Jaquan Hall’s plot for revenge against Kane Roush, supposedly bécaus'e Roush snitched

on Hall for selling marijuana. (R. 357, Book 5, 10/3/22 at 178-79.) According to Walker, Hall
showedv them how to get to the house. /d. at 184. The plan was for Walker to knock on the door
because Roush knew Hall. Id. at 188. Walker testified that after Roush opened the door, Hall hit
him with the butt of the shotgun. Id. at 189. Walker testified ﬁe held a gun on Roush while Hall
and Nelson rummaged around the house for drugs and monéy. Id. at 191.

The very first witness for the State epitomizes the insufficient evidence and demonstrates
that the jury‘ clearly lost its way in relying on Walker’s testimony. Dave Berry—Roush’s
neighbor—testified that Roush had the perfect opportunity to identify Hall if he were really the
sho‘oter. When Roush lay on the side of Berry’s stairs, Berry asked him who shot him. Roush
answered, “I don’t know, some black guy.” (R. 356, Book 4, 9/28/22 at 24 (emphasis added).)
Deputy Scott Spiker asked Roush what happened, and Roush said he did not know. (R. 357,
Book 5, 9/30/22 at 194.)

But the evidence presented shows Hall was not just “some black guy” to Roush. Rather,
the two were very well known to each other. Danielle Runyon, the ex-girlfriend of both Hall and
Roush, testified that they played football for the University of Charleston together. (R. 356, Book
4, 9/28/22 at 203.) She said she knew Hall was buying “smoke” off Roush. Jd. Roush told her

he gave weed to Hall a few times. Jd. She knew Hall had been to Roush’s house. /d. Runyon
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had multiple conversations with Hall after Roush’s death and she believéd he did not kill him. 1d.
at 215. She continued to sleep with Hall after Roush’s death, which she would not have done if
she thought he had harmed Roush. /d. gt 217. She never heard Hall threaten Roush. Jd. at 223.

If Jaquan Hall was close enough to hit Roush with the butt of a shotgun, why didn’t
Roush tell anybody? While lying on the ground fighting for his life, Roush had multiple
opportunities to identify his teammate and customer, Jaquan Hall. He could have told hjs.

neighbor Dave Berry, any one of the multiple EMS personnel, or any one of numerous law

enforcement personnel. Agent Jenkins testified that Kane Roush was a “fighter”—that he was

strong—but Roush never identified Hall. To the contrary, Roush affirmatively told Dave Berry
he did not know the identity of his killer apart from the fact that it was “some black guy.” He
was communicating with these people until being loaded into the ambulance. And the evidence
presented made it clear that even if he did not see who fired the shotgun, he clearly saw the
person that hit him with a shotgun and the two people ransacking his house. The jury clearly lost
its way because if Walker was telling the mth, and Hall was in the house, Roush would have
been able to at least identify him. “Some black guy” is not sufficient evidence to convict Hall.
Further, the jury also clearly lost its way in relying on co-defendant Richard Walker in
general. Walker had a very clear reason to lie to that jury and minimize his own culpability in
the murder of Kane Roush. Instead of facing a life sentence, ‘Walker took a deal and got a
sentence of 15-21 % vears. (R. 357, Book 5, 10/3/22 at 171.) Walker’s testimony réveals he is
good at lying. He claimed on direct-examination he only lied to police once, but even then he
failed to tell the whole story. On cross-examination, Walker was forced to reveal numerous
other lies to police. Walker iied: (1) about taking money and things from Roush’s house. /d. at

212; (2) when he said he was not even at the house. Id; (3) about where he was picked up from.




Id. at 215; (4) when he said he never saw ényone with a gun. Id. 216; (5) when he said he was |
asleep in the car and was awakened by gunshots. Id; (6) when he said he was never in Roush’s
house that morning. /d; (7) when he told the police 3 stories that were all different than his trial
testimony. Id. at 218; (8) when he told police Roush had a gun and they took it away during a

struggle. Id. at 220; (9) when he told inconsistent stories about how Hall was. Id. at 222; (10)

about how much money he took from Roush. He told police he took $500 (or $100) from

Roush; told the prosecutor in the proffer he took all the money and in trial said he took $200. Id.
at 223. Walker was motivated to lie once again so he could get a deal, so he told the story the
State wanted to hear. The jury clearly lost its way relying on Walker.

On top of this, the physical evidence does not support Walker’s'story. There was no
evidence that Hall’s fingerprints were on the shell casings, bullets or any items in the house or
near the scene. If Walker told the truth about Hall ransacking the place, where were the
fingerprints? There was no evidence linking Hall to the crime found in his car, on his cell phone
or on social media. There was no gunshot residue in the car or on Hall when he was questioned.
The only physical evidence tying Hall to this crime was a pair of shorts and a Crown Royal bag.
As discussed below, these items are inconsequential and inadmissible.

2. Chain of Custody and Authentication Issues Preclude Conviction.

The State’s case suffered from numerous chain of custody and authentication issues that
make the verdicts not worthy of confidence and show that the jury clearly lost its way.

Evid.R. 901(A) provides “The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence sufficient to support a finding that
the matter in question is what its proponent claims.” “Chain of custody is part of the

authentication and identification mandate set forth in Evid.R. 901, and the state has the burden of




establishing the chain of custody of a specific piece of evidence. State v. Corder, 2012-Ohio-
1995, 9 15 (4th Dist.); State v. Thompson, 2020-Ohio-67, § 93 (11th Dist.).

The State must establish that it is reasonably certain that substitution, alteration or
tampering did not occur. Corder, 2012-Ohio-1995 at §15; State v. Blevins, 36 Ohio App.3d 147,
150, 521 N.E.2d 1105 (10 Dist. 1987); State v. Guyton, 2016-Ohio-8110, § 31 (11th Dist.).
Breaks in the chain of custody go not to admissibility of evidence, but the weight afforded to it.
Corder, 2012-Ohio-1995 at q 15, citing Blevins, 36 Ohio App.3d at 150; Thompson, 2020-Ohio-
67 at § 93.

One of the most important pieces of evidence introduced at trial was a Crown Royal bag

that contained an empty box of Remington shotgun shells. The bag supposedly had both Hall

and co-defendant Nelson’s DNA on it, and the state argued that the presence of Hall’s DNA
proved he was at the scene of the crime.

The State utterly failed to establish a chain of custody for the Crown Royal bag. Deputy
Spiker described what evidence he collected at the scene. Hevsvaid after he waé done, he was
relieved of his duty and walked to his car. (R. 357, Book 5, 9/30/22 at 199.) He stated he then
saw a Crown Royal bag laying on the hood of his cruiser. Id. He knew the bag was not there
when he left his car to collect evidence. Id. He had Ano idea who placed it on the hood of his
cruiser. Id. at 201.

Nobody else knew where the bag came from, yet the trial court, over objection, admitted
the evidence. First on scene Sgt. Mohler saw the bag on Spiker’s car but had no idea how it got
there. (R. 356, Book 4, 9/28/22 at 70.) BCI Agent Austin secured the Crown Royal bag in his
car but offered no testimony as to how it got to be on Deputy Spiker’s car. (R. 356, Book 4,

9/29/22 at 25.) Agent Austin agreed nobody knew how it got there. Id at 251.




The chain of custody was further broken at the DNA lab. The analyst who testified to the
DNA results from the Crown Royal bag, Logan Schepeler, never éctually saw or handled that
bag. Id. at 303. Another analyst obtained the sample from the bag.

The defense objected to the admission of the Crown 'Royal bag. (R. 357, Book 5, 10/3/22

at 126.) There is no dispute that not one person can say how it got on Deputy Spiker’s car. The

- most important link was broken with the most critical piece of evidence. Nobody could

authenticate the bag because nobody knew how it got there, so it never should have been
admitted as evidence. Whether the jury improperly weighed the significance of evidence
wracked with chain of custody issues, or the evidence should have been excluded altogether, the
result is the same: Hall’s convictions must be reversed. The jury clearly lost its way in relying
on this piece of evidence.

But even if the Crown Royal bag was admissible, it still fails to prove either that Hall was
at the scene of the crime, or that he participated in it. The state could only argue that Hall’s
DNA was on the outside of the Crown Royal bag. Hall’s DNA was not on the drawstring or the
empty box of Remington shells found inside. (R. 356, Book 4, 9/29/22, 304-305.) This is critical
because the State argued that Hall used a shotgun to shoot Roush. If Hall had really shot Roush
with a shotgun, his DNA would have been on the box of shells in the bag, not just the outside.
On the other hand, DNA expert Logan Schepeler testified that Hall’s DNA could have gotten on
the outside of the Crown Royal bag from Nelson (whose DNA was also on the bag) transferring
Hall’s DNA. Id. at 304.

More generally, all of the state’s evidence was improperly handled, and could not be
relied upon. Deputy Thomas Dillard was a critical link in the chain of custody. He checked the

evidence into the evidence locker and logged it in through OHLEG. Id. at 18-54. However, he




candidly testified that he was not appropriately trained. Id. at 28, 48. As a result, some of the
evidence was not checked in éppropriately. Id at 27. Deputy Dillard was handed items by
Deputy Myers, but Deputy Dillard does not know what items he received, and there are ﬁo
records verifying what was delivered. Id. at ‘49. As of the time of trial, Deputy Dillard still had
not received proper training. Id. at 51. His testimony casts doubt on every piece of evidence
collected and used by the State at tr_ial. The jury lost its way in relying on any of this evidence.

Sgt. Mohler was one of the first officers to arrive at the crime scene. (R. 355, Book 3,
9/27/22 at 64-108.) He saw 2 shotgﬁn rounds and a pair of shorts laying in the roadway. Id. at
71-2. Instead of photographing the items and collecting them or marking them with cones before
BCI could arrive, Sgt. Mohler_ picked the items up and replaced them with ink pens. Id. at 71-2.
This destroycd the integrity of the crime scene because there was no way to tell where the items
originally were found.

Moreover, Sgt. Mohler said he secured the items in Deputy Hutton’s car but Deputy

Hutton did not recall the shells or shorts ever being placed in his car. /d. at 103, 118. Further

inconsistency occurred when Deputy Myers testified he got the items from Sgt. Mohler. (R. 357,

Book 5, 9/30/22 at 139-40, 188.) Agent Austin testified he turned the evidence over to Deputy
Riley. (R. 356, Book 4, 9/29/22 at 51; R. 357, Book 5, 9/30/22 at 139, 177-78.) This haphazard
notation and collection of evidence spoiled that evidence, and no reasonable juror would afford
any weight to it at all. The jury should not have relied on the police work in this case. Even the
prosecutor conceded in- closing that not all the evidence was handled as he wanted it to be. (R.

357, Book 5, 10/4/22 at 51.)




The Jury Should Not Have Relied on Letters Purportedly Written by Hall.

The prosecution used letters supposedly written by Hall to Trevon Banks who then
provided them to co-defendant Nelson. The purpose was to show Hall was trying to get Nelson
to exonerate him. The letters were very damaging to Hall. The letters were read almost
verbatim by Sgt. Frank Stewart. (R. 357, Book 5, 10/3/22 at 117-126.)7 They were also testified to
by Agent Jenkins. (R. 357, Book 5, 9/30/22 at 238-255.) Defense counsel objected on chain of

custody and authentication grounds. Id.

Agent Jenkins was able to testify that Nelson told him that Hall sent letters to him. /d. at

238. This was hearsay and Nelson never testified, so that does not meet the authentication
requirements, as well as violating Bruton v. U.S., 391 U.S. 123 (1968). Jenkins got letters from
the jail administrator purporting to be from Hall to Trevon Banks. Id. at 241. Without objection,
Jenkins was able to opine his view that Hall authored the letters. Id. at 246.

Sgt. Stewart, over objection, was able to testify that he learned of the letters from Nelson
(hearsay), and they were brought to Stewart by Nelson"s mother. Id. at 117. Further, without
first-hand knowledge, Sgt. Stewart said Trevon Jones brought the letters to Nelson. Id. at 118.

The defense correctly argued there vs}as no foundation br chain of custody for admission
of the letters. Id. at 120-126. The first problem is that nobody testified to seeing Hall write the
letters. Nobody testified that it was Hall’s handwriting. Nobody testified that Hall admittéd
wrivting the letters. Trevon Banks did not testify to receiving the letters from Hall or taking them
to anyone. Nelson’s mother did not testify to receiving the letters from the jail or Banks. Nelson
did not testify that he received the letters, nor that he reco gnized Hall’s handwriting.

The prejudicial effect of the letters was great. It created a substantial danger that the jury

would believe Hall was attempting to a manufacture a defense to the murder by telling Nelson
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what to do and what to say. Before admitting such a critical piece of evidence, the Court should

have required a foundation and chain of custody sufficient to prove Hall wrote the letters.

The State did not present sufficient evidence of guilt and the evidence was against the

mémifest weight. The entire case was about “Justice for Kane.” The state was so blinded by the
need to get “Justice for Kane,” it ignored the demonstrable falsehbods in the chimerical, ever-
shifting story of its star witness Richard Walker. In pursuit of “Justice for Kane,” the state
rushed its investigation, making sloppy mistakes in collecting and securing evidence, and drew
bad conclusions from bad evidence. And because of the pressure that "‘J ustice for Kane” exerted
on the community, the jury clearly lost its way. As the thirteenth juror, removed from all that

community pressure, Hall implores this Court to reverse his convictions.

SEVENTH ASSIGNMENT OF ERROR

APPELLANT WAS DEPRIVED OF THE EFFECTIVE ASSISTANCE OF TRIAL
COUNSEL IN VIOLATION OF APPELLANT’S RIGHTS UNDER THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND
SECTION 10 AND 16, ARTICLE I OF THE OHIO CONSTITUTION. (R. 353, 354, 355,
Transcript Notebooks 1-3, 9/19/22, 9/20/22, 9/21/22, 9/23/22, 9/26/22, 9/27/22; R.356, Book 4,
9/28/22 at 217; R. 357, Book 5, 9/30/22 at 202; R. 357, Book 5, 10/3/22 at 146; R. 357,
Notebook 5, 10/4/22 at 13, 44-45; R. 356, Book 4, 9/28/22 at 212-214; R. 357, Notebook 5,
9/30/22 at 222-233; R. 357, Notebook 5,10/3/22 at 70; R. 357, Book 5, 10/3/22 at 28; R. 310,
Motion for new trial; R. 319, Reply to motion for new trial; R., 325 Entry denying motion for
new trial).

The Sixth and Fourteenth Amendments.to.the U.S. Constitution, and corresponding rights
under the Ohio Constitution, guarantee a criminal defendant the right to the effective assistance
of counsel. .Pursuant to Strickland v. Washington, 466 U.S. 668, 687 (1984), to prevail on an
ineffective assistance of counsel claim, the appellant must demonstrate both (1) deficient
performance, i.e., performance fallen below an objective standard of reasonable representation,
and (2) resulting prejudice, i.e., errors on the part of counsel of a nature so serious that there

exists a reasonable probability that, in the absence of those errors, the result of the trial court
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would have been different. State v. Bradley, 42 Ohio St.3d 136, 538 N.E.2d 373 (1989). A
reasonable probability is a probgbility sufﬁcient to undermir;e confidence in the outcome, which
is less than épreponderance of the evidencé. Strickland, 466 U.S. at 694,

Here, defense counsel performed deficiently, to Hall’s prejudice, in several instances, any
one of which warrants reversal and remand. Specifically, counsel performed deficiently by 1)
failing to file a written motion for change of venue; 2) failing té investigate or object to the jury
venire under Taylor v. Louisiana, 419 U.S. 522, (1975), .3) failing to object to references to
Hall’s incarc¢ration; 4) failing to object to narrative testimony and improper opinions; and 5)
failing to object to the trial court’s questioning of jurors and witnesses. It should be noted that
“ItThe prejudice required for ineffective assistance of counsel is somewhat less than that required
for plain error.” State v. Richmond, 2d Dist. Greene No. 2005-CA-105, 2006-Ohio-4518, § 163.

1. Counsel Failed to Submit Evidence in Support of the Motion for Change of Venue.

The pretrial publicity was uniike any case in recent history. The presumption of-
prejudice applied. Sheppard v. Maxwell, 384 U.S. 333, 352-53 (1966) (presumed prejudice from
pretrial publicity on totality of circumstances). Although arguing for a change of venue during
individual voir dire, defense counsel failed to file a formal motion for a change of venue.
Defense counsel should have attached news articles, social media posts, pictures of shirts and
bumper stickers and other evidence that warranted a chanée of venue without needing to try to

pick a jury. Due to counsel’s failure, the record of the pretrial saturation lacks the weight it

should really hold on appeal, though the voir dire does convey enough evidence that the change

of venue should have been granted on the oral motions alone.

2. Counsel Failed to Properly Preserve the Fair Cross Section Issue.

In Taylor v. Louisiana, 419 U.S. 522, 526-531 (1}975), the United States Supreme Court




held that systemic exclusion of women from jury pools resulting in jury pools not reasonably
representative of the community denies a defendant of his right, under the Sixth and Fourteenth
Amendrﬁents, to a jury from a fair cross section of the community. In order to establish a prima
facie violation of the fair cross-section requirement, the defendant must show:

1. That the group alleged to be excluded is a “distinctive” group in in the

community; 2. That the representation of this group in venires from which juries

are selected is not fair and reasonable in relation to the number of such persons in

the community; and 3. That this underrepresentation is due to systematic

exclusion of the group in the jury-selection process.
Duren v. Missouri, 439 U.S. 357, 364. See also State v. Fulton, 57 Ohio St.3d 120 (1991).

The defense sought a change of venue due to pretrial publicity and that Hall could not gét
a fair trial in Me1gs County due to racial issues. Before voir dire started, defense counsel noted
that it would be an all-white jury. (R. 353, Book 1, 9/19/22 hearing at 11.) The court agreed
there was a limited chance there would be any African Americans. /d. at 11-12, The court
commented that it did not know that “we’re a very racist community as such.” Id.

The first day of individual voir dire, a prospective juror opined that Hall would not get a
fair trial because he is black and everyone else is white. (R. 353, Book 1, 9/19/22 individual voir

dire at 93-4.) The juror called Hall a coco puffin a bowl of milk. /d. Defense counsel moved for

a change of venue, but it was denied. /d. at 113-14. The venue motion was renewed on the

second day of voir dire. (R. 354, Book 2, 9/20/22 at 3.) Counsel noted that there was not a single

person of color questioned yet. Jd. He requested a change of venue to a county with more
“diversity. Id. at 4. Prospective Juror Taylor opined that Hall should just plead out because this
was not a diverse county and he was afraid some of the jury might be racist. (R. 354, Bvok 2,
9/21/22 at 140.) Prospective Juror Garnes raised the race issue during her voir dire. (R. 355,

Book 3, 9/26/22 at 89-126.) In general voir dire, a prospective juror opined that there are racist




people in Meigs County who would judge Hall with those views. (R. 355, Book 3, 9/27/22 at 70-

71)

The point defense counsel was attempting to argue was that trying Hall’s case in Meigs
County would violate the fair cross section requirements of the Constitution. Defense counsel
should have known that to properly preserve this issue, a pretrial motion and request for an
evidentiary hearing was required. At the hearing, the issue would have been fleshed out with
statistical analysis-of the demographics of Meigs vCounty and the fact that people of color are |
under-represented. Since counsel knew there were racial issues and raised them in court, it
cannot be said that he was unaware or did not believe that it was a valid issue to raise.

Hall, who is African American, was tried for the murder of a white man. He was tried
before an all-white jury. Only two African American’s were even in the panel of jurors
questioned for a week. The failure to adequately address and preserve the argument that there
was a systemic exclusion of African Americans in petit juries in Meigs County is deficient
performance which prejudiced Hall’s rights under the Sixth and Fourteenth Amendments.

3. Counsel Failed to Object to Jail References.

Numerous times throughout trial, the jury heard references to the fact that Hall was in jail
prior to trial.

“Every person accused of an offense is presumed innocent until proven guilty beyond a
reasonable doubt.” R.C. 2901.05 (A). The presumption of innocence is a basic component of the
fundamental right to a fair trial. See Coffin v. United States, 156 U.S. 432, 453 (1895); Taylor v.
Kentucky, 436 U.S. 478 (1978). “[TThe Supreme Court has consistently held that a defendant’s
right to be presumed innocent until proven guilty is central to our system of criminal justicé, and

that actions that impinge upon this presumption are to be taken only when absolutely necessary.”




Ruimveld v. Birkett, 404 F.2d 1006, 1015 (6th Cir. 2005). “As a result, the Court has clearly
required close scrutiny of any sort of error that would in any way harm a defendant’s right to the
presumption of innocence.” Id.

The United States Supreme Court has previously cautioned against trying criminal
defendants while shackled and wearing prison clothing. Illinois v. Allen, 397 U.S. 337 (1970);
Estelle v. Williams, 425 U.S. 501 (1976). The Court has held that the Sixth and Fourteenth
Amendments require convictions to be based solely on the evidence at trial, not grounds of
suspicion, indictment, continued custody or other circumstances not adduced as proof at trial.
Holbrook v. Flynn, 475 U.S. 560, 567 citing Taylor v. Kentucky, 436 U.S. at 485.

| Throughout the trial, witnesses repeatedly testified in a manner that made it clear that
Hall was in jail pending trial. The jail references came in through at least 4 State’s witnesses.
Danielle Runyon, Hall’s ex-girlfriend testified that Hall called her from jail. (R.356, Book 4,

9/28/22 at 217.) The fact that Hall was in jail was unnecessary for Runyon’s testimony.

Deputy Scott Spiker testified that when he picked Hall up from jail, he saw a bullet in his

arm and told him his Miranda rights still apply. (R. 357, Book 5, 9/30/22 at 202.) Again, the jail
reference was not necessary for Deputy Spiker’s testimony, but it added to the improper
inference that Hall committed the murder simply because he was jailed.

Sgt. Frank Stewart testified that he received letters from Agent J enkins that Hall sent
from the jail to Trevon Jones. (R. 357, Book 5, 10/3/22 at 146.) There was no need to inform the
jury of Hall’s pretrial incarceration except to erode the presumption of innocence. See, e.g., State
v. Watters, 8th Dist. Cuyahoga No. 82451, 2004-Ohio-2405, § 14-15.

In addition, both the prosecution and defense commented on letters Hall sent from jail.

(R. 357, Book 5, 10/4/22 at 13, 44-45.)




The numerous references to Hall’s incarceration destroyed his presumption of innocence.

His incarceration pending trial left the jury with the impression he must be gtiilty if he was still

locked up. It gave the jury the impression that he was a dangerous person who needed to bé
locked up because he was guilty of the crime for which he was on trial.

However, defense counsel failed to object to any of the foregoing tesﬁmony or evidence,
did not move for a mistrial, and did not request a limiting instrucﬁon. See State v. Turner, 5th
Dist. Stark No. 2014CA00058, 2014-Ohio-4678, 4 47 (finding similar error did not contribute to
conviction in part because curative instructioﬁ followed and reference was fleeting). This is
deficient performance. It eroded the presumption of innocence, and it prejudiced Hall because it
contributed to the jury verdicts against him.

4.' Counsel Failed to Object to Narrative Testimony and Improper Opinion Testimony.

The State repeatedly introduced testimony from law enforcement that was in narrative
form and improper opinion testimony, generally without defense objection.

Danielle Runyon, Hall’s ex-girlﬁiend, testified she spoke to Hall the night before the
homicide. Without objection she was permitted to say her first instinct was that Hall did it. (R.
356, Book 4, 9/28/22 at 212-214.) She said she assumed Hall knew she was messing with
Roush;x and had a gut feeling Hall committed the murder. Id. Runyon’s opinions were irrelevant
and pure speculation. However, her testimony followed the familiar theme of improper evidence
of guilt being admitted during trial. Defense counsel should have objected and moved to strike.

BCI Agent Joe Jenkins was able to testify in narrative form for pages and pages before
defenée counsel finally uttered an objection, which was sustained but not stricken. (R. 357, Book
5,9/30/22 at 222-233.) Agent Jenkins basically reiterated the entire investi gation, even where he

did not have firsthand knowledge. He testified that Roush was tough and had a will to live. Id. at




223. Agent Jenkins repeated irrelevant but prejudicial victim impact hearsay from Rousch’s

“parents about how well liked in the Community he was, how he was a star athlete, and how
everyone wanted to be around him. Id. at 222-224. Agent Jenkins was permitted to summarize
the relationship betweeh AHall and Runyon, which he had no firsthand knowledge of. Id. He went
on for pages describing every aspect of the investigation. Id. at 222-232.

It was not just a narrative, but repeated hearsay of what others said, and Agent Jenkins’
improper opinions. He testified to where Roush was shot, who made a sketch of a person with a
red hat, and repeated what was said in the jail letters. Id. at 224-5, 244. The court allowed Agent
Jenkins to give his irrelevant lay opinion on why he thought Hall wrote the letters. Id. at 246. He
was allowed to read as many pages of the jail letters as the prosecutor asked him to read, and
continued after a late objection was overfuled. Id. at 250-255. |

The speculation and lay opinions continued with Deputy Joe Barnhart. Deputy Barnhart
was permitted to repeat hearsay from Hall’s mother and sister that he went to Maryland after the
incident, which in his opinion m;clde Hall a. suspect. (R. 357, Book 5, 10/3/22 at 70.) Deputy
Barnhart stated it is not normal for people to turn their phone off for a set period and then turn it
back on. Id. at 70-72. He opined one only turns their phone off when they have something to
hide. Id. at 73. This is pure speculation, but very harmful to Hall’s case for a jury to hear.

Finally, Sgt. Stewart gave his lay opinion on the jury issue of who authored the jail
letters. Id. at 136-8. Sgt. Stewart was also permitted to read the entire jaii letter to the jury. Id. at
142-146.

Most of the aforementioned testimony was not objected to. It allowed the prosecution to

bolster other witnesses with testimony from those who had no foundation, relied on hearsay and

speculation. The witnesses were able to testify to the ultimate issue for the jury. Failing to




object was deficient performance which prejudiced Hall’s right to a fair trial.

5. Counsel Failed to Object to the Court Asking Questions.

The right of an accused to be tried by a fair and impartial judge is a basic right of due
process. In re Murchison, 349 U.S. 133, 136 (1955). A criminal proceeding held before a biased
judge is a denial of due process. State v. Weaver, 2022-Ohio-4371, 959. A trial judge should
“sedulously avoid all appearances of advoc_acy as to those questions which are ultimately to be
submitted to the jury.” United States v. Hickman, 592 F.2d 931, 93.3 (6th Cir. 1979) (citing
Frantz v. United States, 62 F.2d 737, 739 (6th Cir. 1933)).

A major part of the defense’s focus at trial was that the State had not shown a proper
chain of custody or authenticated many items admitted into evidence. The argument was that the
jury could not rely on any of the police work due to the numerous issues with evidence collection
and training of the law enforcement personnel.

Deputy Thomas Dillard was testifying to chain of custody and evidence collection 1ssues

late in the trial. He testified that he had not been appropriately trained on evidence collection

and custody of evidence. (R. 357, Book 5, 10/3/22 at 28.) He stated that as of the time he was
testifying, he still was not properly trained.‘ld. at 51.

After both sides finished questioning Dillard, the trial court intervened. Without
objection, the trial court asked whether any of the evidence Dillard took out of the evidence
locker for trial, whether it appeared to have been tampered, destroyed, or mutilated or changed in
any way. Id. at 52. Dillard answered in the negative. This question and answer made the very
important and critical point for the State, a point the prosecution had not brought out prior to the
trial court’s question. It established that the evidence was as it was when it was collected.

After questioning was done and the parties were prepared to move to the next witness, the




trial court decided to ask a question on one of the key issues for the jury, the chain of custody of
critical pieces of evidence and poor police work in evidence collection. The defense repeatedly
addressed it in questions to law enforcement and in closing argument. If the evidence was not
handled properly, there was reasonable doubt as to Hall’s guilt. The trial court destroyed that
defense by obtaining crucial testimony‘that the evidence was not tampered, destroyed, mutilated
or changed. This prejudiced Hall’s defense. Defense counsel should have objected and moved
to strike. The failure to do so deprived Hall of the effective assistance of counsel.

Singularly or collectively, these errors deprived Hall of the effecﬁve assistance of

counsel.

EIGHTH ASSIGNMENT OF ERROR

PROSECUTORIAL MISCONDUCT DEPRIVED APPELLANT OF HIS RIGHTS TO
DUE PROCESS AND TO TRIAL BY AN IMPARTIAL JURY CONTRARY TO THE
FIFTH, SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUION AND CORRESPONDING PROVISIONS OF THE OHIO
CONSTITUTION. (R. 355, Book 3, 9/27/22 at 128-9, 147, 157; R. 357, Book 5, 10/4/22 at 10-
11; R. 355, Book 3, 9/27/22 at 143-4; 163-8; R. 310, Motion for new trial; R. 319, Reply to
motion for new trial; R., 325 Entry denying motion for new trial)

A criminal defendant is entitled to a determination of guilt without prosecutorial
misconduct rendering the proceeding fundamentally unfair. Donnelley v. DeChristoforo, 416

3 6L

U.S. 637, 643 (1974). As the government’s representative, the prosecutor’s obligation to govern
impartially is as compelling as its obligation to govern at all.” Berger v. United States, 295 U.S.
78, 88 (1935).

The test for prosecutorial misconduct is whether the challenged conduct and/or remarks

were improper and, if so, whether they prejudicially affected the accused’s substantial rights and

denied a fair trial. Smith v. Phillips, 455 U.S. 209, 219 (1982); State v. Lott, 51 Ohio St.3d 160,

165, 555 N.E.2d 293 (1990); State v. Apanovitch, 33 Ohio St.3d 19, 24, 514 N.E.2d 394 (1987);
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see also State v. Fannon, 4th Dist. Athens No. 17 CA 24, 2018 Ohio 5242 (2018); State v.
Leonard, 4th Dist. Athens No. 08 CA 24, 2009 Ohio 6191. The touchstone of this analysis “is
the fairness of the trial, not the culpability of the prosecutor.” Srﬁith, 455 U.S. at 219. As noted
by the Supreme Court of Ohio:

While we realize the importance of an attorney’s zealously advocating his or her

position, we cannot emphasize enough that prosecutors of this state must take

their roles as officers of the court seriously. As such, prosecutors must be diligent

in their efforts to stay within the boundaries of acceptable argument and must

refrain from the desire to make outlandish remarks, misstate evidence, or confuse
legal concepts. '

State v. Fears, 86 Ohio St.3d 329, 332, 1999-Ohio-111, 715 N.E.2d 136; see also State v. Smith,

14 Ohio St.3d 13, 13-15, 470 N.E.2d 883 (1984) (conviction reversed because of prosecutorial

misconduct). While a prosecutor “may strike hard blows, he is not at liberty to strike foul ones,”
and mﬁst “refrain from improper methods.” Berger, 295 U.S. at 88.

The Supreme Court in United States v. Young, 470 U.S. 1 (1985) identified at least two
dangers to determine if the misconduct rises to the level of a due process violation. See also
Anthony v. Louisiana, 598 U.S. | 143 S.Ct. 29 (2022). “First, a prosecutor may convey to the
jury the impression that £he prosecutor is aware of information, unknown to the jury, that
suggests the defendant’s guilt. Second, the prosecutor’s opinion may carry with it the
imprimatur of the Government and may induce the jury to trust the Government’s judgment
rather than its own view of the evidence.” Id. at 18-19; Anthony, Id. at 33.

Initially during opemng statement the prosecutor introduced victim impact evidence of all
the good qualities about Roush. (R. 355, Book 3, 9/27/22 at 128.) The evidence was irrelevant
but very prejudicial to Hall’s case. (See Fifth Assignment of Error.) The prosecutor should not

have commented on what type of person Roush was nor solicited victim impact testimony to




engender sympathy towards Roush and anger at Hall as was done here. The error deprived Hall
of due process.

The prosecutor also vouched for witnesses and testiﬁéd during both opening and closing.
During opening, the prdsecutor, éxplained why he gave the co-defendant, Richard Walker, a deal.
Id at 157. The prosecutor emphasized it was his decision, thus injecting himself and his
credibility into the case. Id. The prosecutor said the victim’s pérents and law enfofcement were
consulted about the decision. Id. Again, this is not relevant, and would not be evidence that
would corﬁe ouf during trial. This statement was made to lend credibility to Walker since others
appfoved his use in trial.

The prosecutor said he agreed to the deal with Walker because the crime scene supported

Walkers story. Id. The prosecutor is not permitted to vouch for a witness’s credibility, nor can .

he testify, but that is exactly what happened. State v. Smith, 14 Ohio St. 3d 13, 14, 470 N.E.2d

883 (1984). The prosecutor told the jury essentially that he believed Walker, why he believed
Wélker, and that they should too. Credibility is for the jury to decide, and the prosecutor’s
comments prejudiced Hall’s trial.

Finally, the prosecutor told the jury that Walker would not get his deal if “T” (the
prosecutor) think he lied on the stand. Jd. at 158. Again, this injects the prosecutor personally
into the case, and asks the jury to believe »Walker because the prosecutor has not pulled his deal.

The prosecutor also introduced improper argument contrary to Bruton v. United States,
391 U.S. 123 (1968). Bruton held it was improper to introduce evidence of a non-teétifying co-
defendant’s confession in a defendant’s trial because the defeﬁdant has no ability to confront and
cross-examine the non-testifying codefendant. Here, in opening the prosecutor said that non-

testifying defendant- Keonatae Nelson said something incredibly important during one of his




interviews that led to the arrest of third suspect Richard Walker. /d. at 147. The prosecutor also
said Nelson helped the State with letters Hall sent to him. The prosecutor repeated some of this
evidence in closing argument. (R. 357, Book 5, 10/3/22 at 19.) It was improper to suggest that

anything Nelson said or did would be or was evidence when he did not testify. The arguments

should have been stricken, but instead were used as evidence against Hall. Hall had no way to

confront or cross-examine this argument.

Similarly, in closing the prosecutor explained why two witnesses did not testify in the
State’s case. (R. 356, Book 4, 10/4/22 at 10-11.) Since the witnesses did not testify, there was no
evidence to reference, énd it was improper for the prosecutor to explain why the State did not
present their testimony.

Finally, the prosecution repeatedly introduced evidence contrary to State v. Leach,102
Ohio St.3d 135, 2004-Ohio-2147, 807 N.E.2d 335, 16-18; see also Doyle v. Ohio, 426 U.S.
610, 616—18 (1976). As explained above in the Fourth Assignment of Error, this imﬁacted Hall’s
right to counsel and to remain silent. Several times the Court sustained objections but it was too
late to unring the bell. The prosecution encouraged the jury to use Hall’s exercise of his rights
against him. This was reversible error.

Singularly or collectively, the prosecutorial misconduct deprived Hall of his State and
Federal Constitutional rights to due process and an impartial jury. As a result, a new trial must
be ordered.

CONCLUSION

Defendant-Appellant Jaquan Hall has been convicted and sentenced in violation of his
rights guaranteed by the United States and Ohio Constitutions. For the reasons stated herein,

Hall’s conviction and sentence must be reversed.
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In re Disqualification of Hon. Linda R. Warner Case No. 25-AP-182

ENTRY

ON AFFIDAVIT OF DISQUALIFICATION in
State of Ohio v. JaQuan L. Hall, Meigs County
é Court of Common Pleas, General and Domestic
% Relations Division, Case No. 21 CR 104

Pursuant to R.C. 2701.03(C)(1)(b), notice is hereby given to the clerk of the Meigs
County Court of Common Pleas, General and Domestic Relations Division, that on
November 13, 2025, the Clerk of the Supreme Court accepted for filing an affidavit seeking
to disqualify Judge Linda R. Warner from the following matter: State of Ohio v. JaQuan

L. Hall, Meigs County Court of Common Pleas, General and Domestic Relations Division,
Case No. 21 CR 104. '

R.C. 2701.03(C)(1)(c) requires that upon receiﬁt of this notice, the clerk shall enter
the fact of the filing of the affidavit on the docket of the proceeding pending in the Meigs
County Court of Common Pleas, General and Domestic Relations Division.

SHaron L. Kennedy
Chief Justice
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Warner
JUDGMENT ENTRY AND
~ DECISION

ON AFFIDAVIT OF DISQUALIFICATION in State of Ohio v. JaQuan L.
Hall, Meigs County Court of Common Pleas, General and Domestic
Relations Division, Case No. 21 CR 104.
JaQuan L. Hall, the defendant in the underlying criminal case, has filed an
affidavit of disqualification pursuant to R.C. 2701.03 seeking to disqualify Judge
Linda R. Warner of the Meigs County Court' of Common Pleas, General and

Domestic Relations Division. Judge Warner was not asked to file a response.

~ As explained below, Hall has not established that the judge should be

disqualified. Therefore, the affidavit of disqualification is denied. The case shall

proceéd before Judge Warner.
Trial-Court Proceedings
In October 2022, a jury found Hall guilty of aggravated murder with a firearm
sﬁeciﬁcatibn, Amurder with a firearm specification, complicity to commit aggravated
murder or murdér, and conspiracy. Judge Warner merged the offenses into
aggravated murder with a firearm specification and sentenced Hall to life in prison

without the possibilitgf of parole. Hall appealed to the Fourth District Court of




Appeals. While hislappealbwas pending, he ﬁleq a pet_ition for postconviction relief
. iﬂ tﬁe triél court seeking to “gzacéte or set aside judgmént :of convic‘tion -or_sentence_,’,‘
In August 2025, thé Fourth District. reversed and Qacatéd Hall’s conviction for
conspiraéy and affirmed his remaining convictions and sentence. See State v. Hall,

2025-Ohio-3199, § 354 (4th Dist.).

Hall filed the affidavit of disqualification on November 13, 2025. Judge

Warner was not asked to file a resbonsé.
'Afﬁdavit-of_—Disqual‘iﬁcatioﬂ Proceedings |

R.C. 2701.03 proyidc;,s‘ that if a judge of the court of v_comnion pleas ;‘all_egedly
is interested in a pfocgeding pending before the court, allegedly is related to or has
a bias or prejudice for or against a party to a prbéeeding pendiné before the/ éourt\or
a party’s counsel, of allegédl_y ‘che‘rwise is _disqualiﬁed to preside 1n a proceed.ing.
pending before the court,” theﬁ_that party or the party’s counsel may file an a'fﬁ_davit'
of disqualification with the clerk of this court. e
Hall alleges that Judge Warner should be disqualified becauge she is biased
~and prejudiced against him and to avoid the appearance of impropriety. To support
.hisvallegatiOns, Hall claims that Judge Warner issﬁed multiple rulings that were

adverse to him and violated his constitutional rights. He also asserts that Judge

- Warner has not ruled on his petition for postconviction relief because she does not




want to correct her deeisions that “assisted the prosecution team throughout [his]
trial.”
Disqualification of a Common-Pleas-Court Judge

As explained above, R.C. 2701.03(A) provides two specific grounds and a
catch-all provision for the disqualification of a judge of the court of common pleas.
thing or denying an afﬁdavit of disqualification turns on whether the chief jusﬁce
determines that the interest, bias‘ or prejudice, or disqualification 'alleged in the
affidavit exist. R.C. 2701.03(E).

The burden falls on the affiant to ‘submit “specific allegations on which the
claim of interest, bias, prejudice, or'disqualification is besed and the facts to support
each of those allegations.” R.C. 2701.03(B)(1). Therefore, “[a]n affidavit must
describe with specificity and part\icularity those facts alleged to support the cIairﬁ.”
In re Disqualification of Mitrovich, 2003-Ohio-7358, 1 4.

As stated above, Hall alleges that Judge Warner is biased and prejudiced and

should be disqualified to avoid the appearance of impropriety. -

: ‘;R.C. 2701.03(A) speaks in terms of actual bias and prejudice.” (Emphasis

in original.) In re Disqualification of Berhalter, 2023-Ohio-4881, §29. The General
Assembly did not define “bias or prejudice” for purposes of the statute. However,
as explained in prior disqualification cases, “[t}he term ‘bias or prejudice’ ‘implies

a hostile feeling or spirit of ill-will or undue friendship or favoritism toward one of -




the litigants or his attorney, with the fo,ﬁnation of a fixed ariticipatory judgment on
fhe part of the judge, as coﬂtradistinguished_ from an open state of mind which will
be governed by the 'law and the facts.”” In re Disqualifz‘catioh of O’Neill, 2002-
Ohio-7479, -1[“14, quoting State ex rel. Pratt v. Weygandt, 164 Ohio St. 463, 469
(1956).. “Bias or prejudice on,the part of _ai judge will not be prgsumed. In fact, the
law pre.sumesv that a judge is unbiased and uhprejudiced in the matters over which
he presides, and bias‘ or prejudice must be strong enough to v.ove.réome the
presﬁmption of his integrity.” (Cleaned ﬁp.) ld. at § 16. “A determination of
~ whether a judge is biased or prejudiced_is based oh the judge’s words and/or actions
and whether tﬁose words and/or actions convey that the judge is prédispdsed to an
‘outcome of a case.” Berhalter at § 28.

“A judge’s subjective bias, however, is not easy to discern. The United States
Supreme Court has recognized that, ‘to establiéh an enforceable and workable
framework, the Court’s precedeits [also] apply an objective standard that, in the
usual case, a_vloi_d_s having to determine Whether_e{ctual:bias is preseﬁt.”’_ (Brackets

added in Clark.) In re Disqualification of Clark, 2023-Ohio-4774, § 47, quoting

Williams v. Pennsylizania, 579 U.S. 1,-8 (2016). Under an objective standard, “[t]he

question is ‘“whether the judge’s impartiality might reasonably be questioned by the
average person on the street who knows all the relevant facts of a case.””” United

States v. Melton, 738 F.3d 903, 905 (8th Cir. 2013), quoting Moran v. Clarke, 296
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F.3d 638, 648 (8th Cir. 2002), quoting In re Kansas Pub. Emps.-Retirement Sys., 85
F.3d 1353, 1358 (8th Cif. 1996). “‘[T]hese outside observers are less inclined to
credit judges’ impartiality and mental discipline than the judiciary itself will be.””
In re Nettles, 394 F.3d 1001, 1002 (7th Cir. 2005), quoting I re Mason, 916 F.2d ‘
384, 386 (7th Cir. 1990). -

A judge “otherwise is disqualified” under R.C. 2701.03(A) when none of the
express bases for disqualification—interest, relation to a party, bias, or prejudice—

apply but other grounds for disqualification exist. In re Disqualification of Navarre,

2024-Ohio-3336, §21. “[E]ven in cases in which no evidence of actual bias or

prejudice is apparent, a judge’s disqualification may be appropriate to avoid an
appearance of impropriety or when the public’s confidence in the integrity of fhe
judicial system is at issue;” In re Disqualification of Crawford, 2017-Ohio-9428,
9 6. In addition, an ex parte communication betweep a judge and a party may be a
ground for disqualiﬁcationl when the communication “either was initiated by the
judge or addressed substantive matters in the pending case.” In re Disqualiﬁcaﬁon
of Calabrese, 2002-Ohio-7475, 1] 2. Jud.Cond.R. 2.11 seté forth additional
circumstances in which a judge must be diéqualiﬁed, including when the mattér in
controversy involves the economic interests of the judge’s family members,
Jud.Cond.R. 2.11(A)(3), and when the judge is likely to be a material witness in the

proceeding, Jud.Cond.R. 2.11(A)(2)(d).




These examples are not exhaustive, but they illustrate that a judge maystill be
disqualified under R.C. 2701.03(A_) even when the express statutory grounds for

disqualiﬁcation are not applicable.

A judge may be disqualified to avoid an appearance of impropriety. An

appearance of impropriety exists when “‘the [iudgé’é], conduct would create in
| reasonable minds a perception that the judge’é ability to c,érry out judicial
responsibilities with integrity, impartiality and competence is hnpaﬁea. ”” Caperton
v. A.T. Massey Coal Co,, Iné., 556 U.S. 868, 888 (2009), qubting American Bar
Association, Annotated Model Code of Judicjal Conduct, Canon 2A, Commentary
(2004); see alsb id. ét 890 (noting that the codes of judicial conducfproVide more
_protection than due process requires). The perspective of the ordinary, reasonai)le
person is considered, .and that obsérver “is pfesumed to be fully informed of all the
releyant facts in the record—not isblated facts divorced from their larger context.”
Iﬁ ré'Disqualiﬁédtbn “of Gall, 2013-Ohio-131 9,96. e
| Analysis

For the reasons expiai;led below, Hall has not established that Judge Warner’s
disqualification is warranted.

With respect to Hall’s allegation that Judge Warner exhibited bias and
prejudice against him by issuing multiple rulings that were adverse to him, it is weH

established that “‘[a]dverse rulings, without more, are not evidence that a judge is
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biased or prejudiced.”” In re Disqualification of Bickerton, 2023-Ohio-1104, 9 9,
quoting In re Disqéaliﬁcation of Russo,. 2005-Ohio-7146, 5. “Therefore,
‘affidavits of disqualiﬁcatién cannot be lisgd to remove a judge from a case simply
because a party is particularly unhappy about a court ruling or a series of rulings.””
Bickerton at 9, quoting I re Disqualification of D Apolito, 2014-Ohio-2153, 1 5.
The focus of an affidavit of disqualification is on the judge’s words and
conduct. And while “‘a judge' could be disqualified if his or her advefse mliﬁgs
were accompanied by words or conduct that call into question the manner in which
the proceedings are being conducted,’” Clark, 2023-Ohio-4774, at § 51, quoting In

re Disqualification of Knece, 2014-Ohio-1414, 910, Hall provides no record

evidence supporting his allegations that Judge Warner is biased and prejudiced or

otherwise disqualified. And to the extent that Hall asserts that Judge Warner has
violated his constitutional rights, it is well-settled that an affidavit of disqualification
may noét be used to raise c’c)risti'tutibnal claims. See, e.g., In re Disqualification of
Griffin, 2003-Ohio-7356, § 8-9.

As to Hall’s claim that Judgev Warner has reﬂsed to rule on his petition for
postconviction relief because she does not want té correct her prior decisions that
benefited the prosecution, “[t]rial judges are entitled to exercise chsiderable
discretion in the management of .cases on their _dockets,” and “a judge’s

determination as to how to proceed with proceedings pending before him [or




her]\.' .. generally provides. no grounds for judicial disqualification.” (Cleaned up.)
Inve Disqualiﬁcation of Sundermann, 20234th034884, 1 25. Accordingly,—wiﬂiout
more, the fact that Hall’s petition for postconviction relief remains pending before ,
Judge Warner is not enough to warrant the judge’s _disqualiﬁcation.
| Furthermore, *“[a] factual basis is required to disqualify a judge,” and
Speculation, hearsay, and innuendo are insufﬁcient.-' In re Disqualification of .
Celeﬁrezze, 2023-Ohio-4383, 9 93. Hall, as the affiant, has the burden to not only
identify speciﬁc alleéatious of disqualification but to also present record evidence
~ to support the allegations. See In re Disqualification of. Schrceder; 2023-0hio-_3 171,
148. “It is well settled that a judge who presided at trial will not be disqualiﬁed :

from hearing a petition' for postconviction relief in the absence of evidence of bias,

prejudice, or a disqualifying interest.” In re Disqualification of Nastoff, 2012-Ohio-

16339, 19. Because Hall does not subsiantiate his assertion that Judge -Warner

- assisted the prosecution duﬁngfhi's trial, he has fot implicated Judge Warner’s

impartiality \ivith_ respect to the underlying case or his pending petition for
postconviction relief.

: In sum, Hall has not shown that Judge Warner is biased or prejudiced againet

him, and no reasonable observer with ﬁrll knovﬂedge of the facts would believe that

Judge Warner’s ability to carry out judicial responsibilities with integrity,




impartiality, and competence is impaired. Consequently, the allegations againsf
Judge Warner are meritless.

Conclusion

Hall has not established that the judge should be disqualified. Therefore; the

affidavit of disquéliﬁcatibn is denied. The case shall proceed before Judge Warner.

Dated this 18th day of November, 2025.

Chief Justice

Copies to:  Clerk of the Supreme Court
‘Hon. Linda R. Warner
Samantha Mugrage, Clerk
JaQuan Hall
James Stanley
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IN THE COURT OF APPEALS
FOURTH DISTRICT APPELLATE COURT
MEIGS COUNTY, OHIO

STATE OF OHIO : C.P. Case No. 21 CR 104

PLAINTIFE- Appellee, : C.A. Case No. 22 CA 012

_ - V- _ . ' : Judge Peter B. Abele
JaQuan L. Hall S Judge Michael Hess

_ Defendant - Appellant. | : Judge Jason P. Smith -
Judge Kristy S. Wilkin

MOTION FOR DELAYED RECONSIDERATION
PURSUANT TO OHIO APP. R. 26(A)(1) AND APP. R. 14(B)

Now comes the Defendant-Appellant, JaQuan L. Hall, in the form of pro se, respectfully
asking that this Court grant the following delayed reconsideration pursuant to App. R. 26(A)(1)

and App. R. 14(B) from the Court decision/judgment entry dated 'August 29, 2025.
Further details will be explained in attached memorandum in support.

See exhibits attached.

Peace. Love. Positivity,

JaQuan L. Hall
. #
Ross Correctional Institution

P.O. Box 7010
Chillicothe, Ohio 45601




Memorandum

Appellant respectfully moves this court to reconsider their direct appeal. App.R. 26(A);
The standard for reviewing an application for reconsideration pursuant to A .R.v 26(A) is
whether the appiicétion "calls to the attention of the court an obvious error in its decision; or
raises an issue for consideration that was either not considered at all or was not fully cohéidered :

by the court when it should have been." State v. Phillips, 7th Dist. Mahoning No. 14 MA 34,

2015-0Ohio-69. 1 2, quoting Columbus v. Hodge, 37 Ohio App.3d 68. 523 N.E.2d 515 (10th

Dist.1987) As described in this application, appellate counsel’s inadequate performance -
compromised the appeal. JaQuan L. Hall suffered severe prejudice, because of eippellate

counsel’s inadequate representation.

Ohio App. Rule 14: (B) Enlargement or reduction of time. For good cause shown, the |

court, upon motion, may enlarge or reduce the time prescribed by these rules or by itsr order for
doing any act, or may permit an act to be done after the expiration of the prescribed time. The
court may not enlarge or reduce the time for filing a notice of appeal or a motion to certify.
pursuant to App. R. 25. Enlargement of time to file an aﬁplication for reconsideration or_féf en .

banc consideration pﬁrsuant to App. R. 26(A) shall not be granted except on a showing of

extraordinary circumstances. See also Deutsche Bank Natl. Trust Co. v. Knox, 7th Dist. No. 09-

BE-4, 2011-Ohio-421, 1 6.

Hall is incarc¢rated at Ross Correctional Institution (RCI), and during this time, within
the ten-day period, Hali did not have access to adequate time in the law library to prepare this
document. The library Was under facility reconstruction and even when he requested additiénal .
time, his pas_seé never wére grétnted. The policy at RCI states inmates are allowed édditional time

upon request if there is a 21-day deadline. When he spoke with the librarian about his appeal
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being denie& and beginning his other options, she did not grant additidﬁé_l passés because she had
forgotten. This was outside of the control of the defendant. Hall is at the hands of the staff at
RCI, he does not have sua potestas. Hall has submitted a 26(3) motion for page extension, and
these claims address some of the claims that he believed need be reconsidered. vThe application is
just 12 pages. These claims are under the same statue and State and Federal claims, just argued in

a different manner opposed to his appellant counsel. The matter the defense ask for '

~ reconsideration is the same claims presented in the brief, he just believes there were.case laws,

common laws, and statues not presented, in which this court could not recognize. These
assignment of Errors are what he ask that be reviewed under reconsideration that be believes is
mandatory authority as these claims and the defendants’ case is on all fours to the case law |
applied. Hall was not informed by counsel when the judgment entry went in. Hall discovered the
entry nearly a week after August 29, 2025. Halls’ appellant counsel did not contact the defendant
in any form the day of the 29" to let him know about the decision or about filing a
reconsideration application. Counsel mailed out the decision much later than he should have.
Between the mail taking 3-4 days, and the institution having to issue a pass for Hall to receive
the mail, which takes a day or up to three days to access the mail room, there’s was no way Hall
could have prepared an adequate recoﬁsideration motion. The circumstances in which Hall is in,
specifically his housing unit, he was not able to access the library due to his unit being on
lockdown from fights, stabbings, and GTL movement. All outside the control of the defendant. I

ask that these chain of events be considered under App. Rule 14(B).

See Exhibit A (Four pages), Exhibit B, Exhibit C to support this ruling.




STANDARD FOR REVIEW FOR RECONSIDERATION-OBVIOUS ERROR
AND MISCARRIAGE INJUSTICE.

Ohio 'App.R. 26(A)(1)(a) states: “Application for reconsideration of any cause or motion
submitted on appeal shall be made in writing no later than ten days afier the clerk has both mailed
to the parties the judgment or order in question and made a note on the docket of the mailing as
required by App.R. 30(A4).”

'App.R. 26(A) provides a mechanism by which a party may prevent miscarriages of justice
that could arise when an appellate court makes an obvious error or renders an unsupportable
decision under the law.' " Corporex Dev. & Constr. Mgmt. Inc. v. Shook, Inc., 10th Dist. No.
03AP-269, 2004-Ohio-2715, 1 2, quoting State v. Owens, 112 Ohio App.3d 334, 336,678 N.E.2d
956 (11th Dist.1996). Whén presented with an application for reconsideration, pursuant to App.R.
26(A)(1), an appellaté court must determine "whether the [application] calls to the attention of the
court an obvious error in its decision, or raises an issue for consideration that was either not
considered at all or was not fully considered by the court when it should have been." Columbus v.
Hodge, 37 Ohio App.3d 68, 68, 523 N.E.2d 515 (10th Dist.1987), following Matthews v.
Matthews, 5 Ohio App. 3d 140, 5 Ohio B. 320, 450 N.E.2d 278 (10th Dist.1982).

SIXTH ASIGNMENT OF ERROR

"THE TRIAL COURT VIOLATED APPELLANT'S RIGHTS TO DUE PROCESS AND A
FAIR TRIAL WHEN IT ENTERED A JUDGMENT OF CONVICTION BASED ON
INSUFFICIENT EVIDENCE AND AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE IN VIOLATION OF APPELLANT'S RIGHTS UNDER THE UNITED
STATES AND OHIO CONSTITUTIONS."

Law (L) In determining whether a conviction is against the manifest weight of the evidence, the
courts of appeals function as the “thirteenth juror”, and after “reviewing the entire record, weighs
the evidence and all reasonable inference, considers the credibility of witnesses and determines
whether in resolvihg conflicts in the evidence, the jury clearly lost it way and created such a
manifest miscarriage of justice that the conviction must be overturned and a new triai ordered.”

State v. Thompkin&, éupra; 78 Ohio St.3d at 387, 678 N.E.2d 541. Reversing a conviction for only

the manifest weight of the evidence and ordering a new trial should be reserved for only the

“exceptional case in which the conviction weighs heavily against the conviction.”




ORC.Ann.2903.01 Aggravated Murder (A) No person shall purposely, and with prior

- calculation and design, cause the death of another or the unlawful termination of another’s
pregnancy (B) No person shall purposely cause the death of another or the unlawful termination
of another’s pregnancy while committing or attempting to commit, or while fleeing immediately
after committing or attempting to commit, kidnapping, rape, aggravated arson, arson, aggravated
robbery, robbery, aggravated burglary, burglary, trespass in a habitation when a person is present
of likely to be present, terrorism, or escape. (C) No person shall purposely cause the death of
another who is under thirteen years of age at the time of the commission of the offense. (D) No
person who is under detention as a result of having been found gui.lty of or having pleaded guilty
to a felony or who breaks that detention shall purposely cause the death of another. (E) No

person shall purposely cause the death of a law enforcement officer whom the offender knows or
has reasonable cause to know is a law enforcement officer when either of the following
applies:(1) The victim, at the time of the commission of the offense, is engaged in the victim’s
duties (2) If is the offender’s specific purpose to kill a law enforcement officer. (F) No person
shall purposely cause the death of a first responder or military member Whom the offender knows
or has reasonable cause to know is a first responder or military member when it is the offender’s
specific purpose to kill a first responder or military member. (G) Whoever violates this section is
guilty of aggravated murder, and shall be punished as provided in section 2929.02 of the Revised
Code.

State v. Walker, 150 Ohio St. 3d 409 Holding: {1] — The appellant court reversed

defendants aggravated murder conviction under R.C. 2903.01, as the state showed that it was
committed with purpose under R.C. 2903.02(A) during a bar fight, but the sepafate element of
prior calculation and design was not shown because it appeared that the shooting occurred from a
spontaneous eruption of events and there was no evidence that the victim and the defendant

knew one another or that he considered the murder site ahead of time.

The general assembly explicitly rejected the notion that brief premeditation prior to a

murder could establish prior calculation and design.




Argument (A) The jury found Hall guilty of a gun specification where no ¢V_idenc.e,

credible testirn_ony; 6r facts to Support that he brandished, fired, or was in possessvion of a firearm.
Throughout the entire recérd there is no physical or circumstantial evidence that led to this
verdict. The only testimony that was given, was by Walker. The court of appeals affirmed an
aggravated murder charge with a gun specification, yet if the defendant is not found guilty of a
gun specification, renders the elements to this charge cause for reversal. The thirteenth juror, as

the fact finders, may determine if his testimony is credible or not. Mens rea was not shown.

On Oct.. 3, 2022,'th¢ defense played a recording to impeach Walkers’ teétimony. Theré
was a bench conférence’o.n pg. 211. On pg. 213 Walker understood that in order to 'get adeal he
would have to teil'some_' kind of story. So he went on to give multiple stories tc‘)vt.he detectives.
Pg. 214, the defense askea «I want to tell you the story that you want to hear, is tvh.at. what
you told the police?” and Walker responded “Yes.” This is also where Hall claims his
innocencg. The prosecutor immediately asked to approach following his answer. This supports

the Eighth assignment error using perjured testimony.

Pg. 217 Walker admits JaQuan did not have a gun. Pg. 219 Walker says the handgun
belonged to Réuéh, not nelson. Walker claimed the gun to be in the same place as Tollivers’ |
testimony. This should be treated as a presumed evidential stétement, preponderance of the -
evidence. Wai_lker did ﬁot haye'any relations to Roush, or where he kept his weapons. He i(new
like Tolliver, Kane had aﬁrearin located there. There’s physiéal evidence that this dresser dravx-ler |
was pulled out and fell to its side. Halls’ DNA was not on this dresser. The state failed_ to ad.dre'ss
this piece of evidence thaf was.introduced as a part of vHalls’ involvement. This could not favor |

the prosecution. Walker did not acknowledge this in his testimony but his original statements to




the police. The Jury somehbw found Hall guilty of Gun Specification, but during deliberation,

the jury notes indicated that they weren’t even sure that Hall was in possession of a firearm.

~There’s no follow up testimony. to the 38 revolver that wasl located in ‘Fhe kitchen cabinet,
according to Walker. We did not learn how these firearms entered t.lﬂe vehicle or if he seen them
when he entered the vehicle, so again we just have to believe whatever he’s alleging, even
though he skipped over this crucial part. Walker did not provide sufficient purpdse on Halls’
behalf. The evidence does not allign with his testimony. Telling the police the story they want to
hear, doesn’t make you a credible witness. The 13" juror could not find the defeﬁdant guilty of
this charge. This falls under a constructive amendment of an indictment. The state established
through witness testimony from several officers that (i) Roush shbt a firearm, and a theory of
Roush shooting Hall was stated by the lead detective and (2) the rﬁétive was over an ex-
girlfriend of the defendants. The very last witness the state presented to prove the chargés against
the defendant completely went in a new direction that the judge, jury, and defense was not
prépared for based upon the evidence produced at trial. Roush never fired a shot in Walkers’
testimony, let alone touch a firearm. Also, the new motive was because “They.said” Roush was
snitching on them for selling weed and “They wanted” to get him out the way or “something like
that.” Roush only knew Hall, so who is he referring to when he says “They said”. The jury could
not have convicted Hall of these charges if the state failed to provide actual evidence of Hall
being in possession of a firearm and if they question if Hall had a.gun or not. This was in the
indictment. Purpose was never established in this case, and I want tq remind you that JaQuan

Hall was not “some black guy” to Roush.

(L) State v. Shabazz, 2014-Ohio-1828, 2014 Ohio App. LEXIS 1793. 2014 WL 1775686
(Ohio Ct. App.. Cuyahoga County May 1. 2014) HOLDINGS: [1]-Defendant's conviction for
aggravated murder was reversed, because there was no evidence of prior calculation and design
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or that defendant was aware that the shooter had a gun; [2]-Since there was no evidence that
defendant knew that the shooter had a gun until the shot was fired, there was no evidence to
support a finding that defendant aided and abetting the shooter in the murder; [3]-Evidence that
defendant chose to engage in the fight after seeking the victim being hit in the head with a bottle,
and defendant punched a second victim was sufficient to support two of the counts for felonious
assault; [4]-Since there was no evidence that defendant knew that the shooter had a gun until the
shot was fired, defendant's conviction for having a weapon while under a disability was vacated.

(A) If Walkers testimony were to be true, on pg. 178, Walker claims the only thing
“They” said was “[Kane] was sﬁitching on him and he wanted to get him out the way or
something like that.” What dQes “out the way” truly meén and him saying “something like that”
wouldn’t satisfy a s?:heme’ designed or calculated. He says the coﬁversation did not last two

minutes. The state may argue that Walker claimed Hall said he wanted to “Murder” Kane but

without a plan established by Walker, the elements of Agg. Murder does not support the

conviction.

During his initial interview with the police, Walker stated that Roush shot J aQuan._The
fact that Roush was able to go grab a firearm and fire a weapon does not indicate that Hau had
any involvement in any cfime being committed but that a spontaneous erﬁption of e§enf§
occurred. All statemé_nts and testimony showed that Hall was leaving the home with nothing of
Roush. The detectives testified that there was evidence discovered at the crime scene that proves
Roush fired a weapon The theory, according to detective Stewart, was officers believed Roush
shot JaQuan. If evidence supports this theory, where was it in Walkers’ test1mony’7 Rouéh says
some black guy shot him. Not JaQuan, the only man who he knew out of the three suspects
involved. If Hall caused his death, he had ample time to say this as he identified a black guy who

caused his death. The evidence just proves mere association to the individuals involved.




Pg. 180 there’s no understanding of how this conversation.eyen came about. Pg. 181

there was no contact until the night Hall, Nelson, and Walker drove to Pomeroy. Still no scheme
or plan calculated for over a week at this point. Stanley asked Walker “Did you have a
conversation with the defendant then?” Walker responded “No sir.” Pg. 182 Stanley “The
defendant, did he [know] what was going to happen?” Walker “Yeé, sir.” Stanley “How did you
know he knew what was going to happen?” Walker “They pulled 6ut guns.” The state asked

prior to this was there any conversation as to what was going to happen? Walker “No sir.”

On Cross, Walker says he knew what “they” was going to do when he drove to Pomeroy,
he believe the intentions were fo kill Roush. As stated above, Walker said there was never a
conversation of killing anyone. The state has yet to establish the elements of a scheme being
implemented. The only one with ill intent is Walker at this point. Pg. 187 Stanley “Were you
guys talking about anything?” on the walk td Kane’s home. Walker “No.” Still no scheme.
Without any discussion Nelson was the one to knock on Kane’s door. He claims that Nelson

asked Roush to use his phone and he claims he heard Kane say “Yes, I guess s0.”

] ask the thirteenth juror to pause and placed themselves in this scenario. Around 5 in the
morning, a random man comes to your door and ask to use your phone, with no explanation as
to why he needs it in the first place, are you going to say “Yes, I guess so.” This does not favor

the prosecution.

(L) See Bailey v. United States, 516 U.S. 137 (1995). With statues that criminalize
varying acts and minds state, the existence of separate crime can only be determined after a
careful read of each statue convicted. Compound e.g., United States v. Corﬁbs, 369 F. 3d 925 (6™
Cir. 2004) See R.C. 2925.03 ,2901.22 , and O.R.C. 2901.03 (B) State v. Ford, 128 Ohio St 3d

398 400 (2011)




(A) The Story then turn into what he claimed it to be, but now there can’t be nothing but

momentary deliberation because there was nothing ever discussed or planned. This is literally
Walkers testimony. Walker claimed Hall told Nelson “You know what to do” but failed to
establish communication on Halls’ behalf to Nelson prior to the shooting. The Vagueness from
the “Or something like thét” statement then claiming Hall said he wanted to murder Kané, but
failed to mention any details of how or when, doesn’t make Walker a credible witness. None of
the elements required were shbwn, the state failed to establish these elements, but somehow the
jury lost their way. The prosecutor did not have an}:I evidence or testimony to support this motive
that Walker claimed to be why Hall had purpose to kill Roush. The theory of this being over a
girl was repeated o?er and over again by numerous witnesses to the jury. The biggest niy_Stery is
the neighbors being woken up by shouting and arguing, so there’s a whole gap in Walkers
testimony that doesn’t align with two separate witnesses. But the prosecutor vouched for Walker
| because the “evidencé ali gned.” Again, he deliberately misled the judge, jury, and theb defense.
The insufficiency of the e§iden¢e, elements, and purpose to support the charges of Aggravated
murder, murder, cofﬁplicity té 'r_nurder, and Gun specification should reverse these convictions.
Hall will ask that this court revisit this error as the evidence does not support the conviction or

elements that must be proven beyond a reasonable doubt.

- SEVENTH ASSIGNMENT OF ERROR:

"APPELLANT WAS DEPRIVED OF THE EFFECTIVE ASSISTANCE OF TRIAL
COUNSEL IN VIOLATION OF APPELLANT'S RIGHTS UNDER

THE SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND SECTION 10 AND 16, ARTICLE 1 OF THE OHIO
CONSTITUTION."




(L) Kimmelman v. Morrison, 477 U.S. 365 (1986) - Respondent accused was convicted
of raping a 15-year-old girl. The accused's counsel objected to the introduction of a bed sheet that
had semen on it and to any testimony concefning it on the gréund that it was seized without a
search warrant. Because the 30-day deadline under N.J. Ct. R. 3-5:7 had long since expired, the
trial judge ruled that counsel's motion was late. After trial, the accused dismissed his attorney and
retained new counsel for his appeal. The United States Supreme Court noted that until the first
day of trial, the accused's counsel was unaware of the search and of the state's intention to
introduce the bed sheet into evidence because the counsel had conducted no pretrial discovery.
Thus, the Court determined that the assistance rendered the accused by his trial counsel was
constitutionally deficient because his attorney failed to file a timely suppression motion, which

was not due to strategic considerations.

In regard to a claim that a criminal defendant has been denied his Sixth Amendment right
' to effective assistance of counsel, there is a strong presumption that counsel's performance falls
within the wide range of professional assistance; the defendant bears the burden of proving that
counsel's representation was unreasonable under prevailing professional norms and that the
challenged action was not sound strategy; the reasonableness of counsel's performance is to be
evaluated from counsel's perspective at the time of the alleged error and in light of all the
circumstances, and the standard of review is highly deferential.

See Arizonia v. Fulminate, 499 U.S. 279, 310 (1991) and also Tumey v. Ohio, 273 U.S.
510 (1927)

See Mapp v. Ohio, 367 U.S. 6 43 (1961) and also Galbraith v. City of Anta Clara, 307
F.3d 1119, 1126 (9" Cir. 2002) _ '

(A) There’s a reasonable probability that if the defendant had an adequate defense against the
Jetters submitted by the state, there would be no conviction. The letters is what the court of
appeals recognizes as overwhelming guilt, yet there had to be a separate day throughout trial for
a possible suppression hearing. The defense believes that case law was misapplied by the trial
court judge and her beliefs were based upon a biased opinion for the town she resides in. L.d.
Tumey. Halls’ counsel stated he was not made aware of these letters. If the counsel was not
aware, how could he investigate the integrity of this evidence? His counsel could not question
the officer from the jail or subpoena video footage of when this letter was taken out of the mail
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drop and taken back to an office to be open. There had been a history of this officer violating the
attorney cli¢nt privilege that the defendant is guaranteed. Around the time this occurred, this
office had just place Hall in disciplinary confinement and if his counsel was able to produce the
grievances against thisv officer along with the video footage of what this officer said, I strongly
believe these lettefé would not have been admitted. Taking in conéideration of what was
produced by the defense the day of that hearing, Officer Elliott threaten the life of the defendant
and told him that he would get away with whatever he wanted to because Hall was playing his
game. This was documented and the response on the grievance said that the superior officer just
talked to h1m A clear error by the defendants counsel for missing this critical piece of evidence.

Without these letters, the court doesn’t assume guilt. Hall is in Federal Court as he filed a claim

against said officer. Please see Hall v. Wash. Cnty. Jail, 2024 U.S. Dist. LEXIS 122096, 2024 WL

3666365 (Southern Dist. Ohio January 19, 2024)

(L) Hayes v. Idaho Corr. Ctr., 849 F.3d 1204, 2017 U.S. App. LEXIS 3851, 2017 WL 836072
(9th Cir. Idaho March 3. 2017) The panel affirmed in part and reversed in part the district court's

dismissal of a complaint pursuant to 28 U.S.C. § 1915A, and remanded in an action brought -

pursuant to 42 U.S.C. § 1983 by a prisoner who alleged First Amendment claims arising from

prison officials opening his legal mail outside his presence. The panel held that prisoners have a

protected First Amendment intereét in having properly marked legal mail opened only in their.

presence. The panel further held that a plaintiff need not allege a longstanding practice of

violating his First Amendment rights in order to state a claim for relief on a direct liability theory,

nor does a plaintiff need to show any actual injury beyond the free speech violation itself to state
a constitutional violation. The panel held that the district court properly dismissed th other
counts of alleged impr_opér mail opening because plaintiff had not met his burden of plausibly
alleging that the item opened outside his presence was legal mail, and because mail from the
United States courts is not legal mail. The panel held that plaintiff waived any challenge.f to the
dismissal of his policy-based c’laims by failing to discuss the claims in his opening brief.
Concurring in the judgment, Judge Bybee agreed with the conclusion that prisoners have a.‘ ,
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general First Amendment right to be present when legal mail related to a civil matter is
inspected. He wrote separately to clarify that merely negligent conduct on the part of prison

officials is not sufficient to state a claim.

Michael T. Hayes appeals the dismissal of his First Amendment challenge to prison officials
opening his legal mail outside his presence. Hayes's complaint alleged four instances of prison
employees delivering legal mail addressed to Hayes that had been opened before delivery. The
complaint also alleged that the prison and prison officials maintained a policy or custom of
ignoring the improper handling of legal mail. The district court dismissed the complaint at the
pre-screening stage pursuant to 28 U.S.C. § 1915A. On appeal, Hayes argues that the district
court erred in dismissing his First Amendment claims against Defendant Lisa Burke, a mail room
supervisor, and his policy-based claims against Defendants Shannon Cluney, Idaho Department
of Corrections ("IDOC"), and Idaho Correctional Center ("ICC"). See Monell v. Dep't of Soc.
Servs.. 436 U.S. 658,98 S. Ct. 2018. 56 L. Ed. 2d 611 (1978). We havejurisdiction under 28
U.S.C. § 1291, and we affirm in part, reverse in part, and remand.

(A) Presumed prejudice is applied to the original suppression hearing, in regards to the
afﬁdavits and warrants. Grinder v. Schaaf, 2025-Ohio-4723 stated these affidavits were invalid
as the language was incorrect. An oath of an officer was to be performed, and this mirrors the
issues presented in this case. Barnhart testified that some were under oath, and some weren’t.
The state failed to decipher whi.ch were under oath and the defense counsel failed to investigate
these affidavits prior to the hearing. If counsel could have thrown out certain warrants, then there
is a possibility that trial céuld have went a cémplete different direction based upon the evidence
presented. If the only items, the black shorts and crown royal bag, .were to be suppressed then
there’s nothing that indicated Hall was at the scene of the crime. This was the evidence used by
the state that was presented to the grand jury, which is what was relied on as the vehicle to Hall.

Undocumented evidence was brought into a crimes scene, not found at one. Prejudice.

When acts of a state actor implicates two or more explicit sources of constitutional

protection, the proper question is not which amendment controls but whether either amendment

was violated. United States v. James Daniel Good Real prop., 510 U.S. 43, 50 (1993).
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Constitutional rights are also to be liberally construed in favor of the individual. See. Go-Bart

Importing Co. v. United States, 282 U.S. 344 (1932).

Inside these afﬁdgwits, the officer who prepared them states that the probable cause was
based upon the Victim dating the defendants’ girlfriend up to the time he was deceased. If counsel
were to be of any assistance to the defendant, he would have spoken with this woman and
learned that she and the victini were never in a relationship. They would just hook up aﬁd go
their separate ways. She testified at trial, Hall was never aware of what the victim and she were
doing. She should have been called as a witness in this hearing. The woman who the victim was
actually dating at the time of his death, Karson Tolliver, would have provided clarity .that she and
Roush were getting back together and they were “Inseparable” for the last two weeks before his
death. She was never aware of Halls’ ex-girlfriend or Hall. This excludes the possiblé métive that
was established in all these affidavits. This constitutes a complete misrepresentation of the truth

as the information was false.

(L) Vasquez v. Jones, 496 F.3d 564, 2007 U.S. App. LEXIS 17507, 2007 FED App.
0280A (6th Cir.) (6th Cir. Mich. July 24, 2007) See [576-77] the victim was killed by a handgun
when a block party. became violent and three different firearms were discharged. The inmate
claimed that the state trial court erred by admitting a prosecution witness's hearsay testimony
after the witness failed to appear at trial. The state trial court declared the witness "unavailable"
under MRE 804(a)(5), (b)(1), and admitted preliminary hearing testimony in which the witness
stated that he saw the inmate fire a handgun, ruling that MRE 609(a) did not permit defense
counsel to impeach the witness with his criminal history. Applying a modified deferential
standard of review on appeal, the court held that the state court's rejection of the inmate's
impeachment claim was an unreasonable application of the U.S. Supreme Court's Confrontation
Clause jurisprudence, specifically, the Davis v. Alaska and Van Arsdall rules. The State had no
legitimate interest in preventing the impeachment of hearsay testimony by means that would
have been permitted, had the witness testified at trial. Because no other testimony or physical
evidence linked the inmate to the murder weapon, the denial of confrontation was not harmless
error under the Van Arsdall criteria.




(A) The state and Halls’ defense counsel should have called Nelson mother as a witness
to verify the integrity of the letter she turned over to the police, and questioned her if there was

any additional letter received by Nelson. Hall has a 6™ Amendment right to confront witnesses in

this case. If this person turned over evidence that this court recognizes as guilt, and was used by

the state to determine guilt, then he has a right to confront this witness. The state did not present
her as a witness nor did Halls’ attorney call this woman as a witness. This right is under the
.Article I, Section 10 Ohio Constitution. Due process was violated when Hall was not able to
confront this woman to determine if she was withholding any other evidence or if additional

evidence was presented and not turned over to the defense.

The officers who took items out of the home from Charleston, WV, where they assumed
Hall was staying was not called to the stand, another confrontation clause. These items were
admitted into evidence without testimony of who actually recovered thése items and who turned
them over to the Meigs County Sheriff Department MCSD. 1.d. Mapp. There’s no actual
documentation of who was the officer or officers that went into this hémé and retrieved these
items. A private paper was recovered and used to execute a search warrant based upon the
several different murder charges. This private paper was established as a fact for probable cause
to execute this warrant. The state did not give Hall the opportunity to confront this witness of
where exactly was this paper or compare handwriting, this another violation of Halls’ State and

Federal rights.

The officer at the hospital who questioned Hall, and who he gave impartial statements to,
was not called to the stand. The officer that spoke to him, showed him a picture of him to verify
his identity was not present during trial. Yet, they used his report in the warrants and statements

at trial against Hall. This officer spoke with Hall but did not inform him that his statements could
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be brought up later vin court. Whether Hall was a suspect or not, he has a right to know if his
statements could be used in court. See State v Farris, 2006 (The police gave Farris a partial
Miranda warning). Hall was not in the right mental state to be questioned, as an event as
traumatic as this, his mind may have not been stable or clear enough to decipher facts from his
memory. The state of mind and Halls’ characteristics should have been at question because if
Hall was in a state of fear, and an officer could attest to this, then it would support why he
wanted his identity made .anonymous and why he was hesitant of cooperation. Hall was not given
this right to question this witness. The state should have presented this witness, along with Halls’
counsel. These statéments weré repeated by a source Hall was not able to question. This is

prejudicial and extremely harmful.

(L) Chapman v. Cal., 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705, 1967 U.S. LEXIS
2198, 24 A.L.R.3d 1065 (U.S. February 20, 1967) The Supreme Court reversed the decision of
conviction affirmed by the appeals court and held that the prosecutor's continual reminder to the
jury that the petitioners failed to testify, inferring guilt, was not harmless error because the
repeated comments affected petitioners' substantial rights and improperly influenced the jury to
convict.

(A) The Court of appeals acknowledged how many times the jury heard of Halls’ lack of

cooperation and him being incarcerated. This constant r¢petition along with a constant
instruction to the jury to “disregard” remarks, you cannot un-ring a bell that keeps being.rung.
Barnhart and J enkin:s'saying vtvh_at Hall did not come in after setting a meeting to speak; was used
as evidence of guilt in the.ir in\}estigation. Officers spoke of Halls’ phone being turned off and
that being a sign of someone trying to hide something. Yet, on cross it was asked if the o‘fﬁce'r'
knew if his phone was dead or not. The officer said he didn’t know. The correlation I am
presenting in this argument is that the officers used his lack of cooperation and his sile'né.:e_vas

determination of guilt, which they used to make him a suSpect in this case. It was stated in the
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affidavits to establish probable cause. If this was used as probable cause then there’s no question
that these officers statements were made to infer guilt upon the defendant. You cannot use

someone’s silence as evidence against his. The jury took the context of the affidavits and the

testimony as guilt against Hall. This should have been argued and a mistrial granted. These aren’t

just harmless errors when the numerous documents to establish probable cause was read by the
~ jury along with lead detectives’ testimony using his silence and lack of cooperation as admission

of guilt.

See United States v. Blasdel. 2025 U.S. App. LEXIS 22467, 153 F.4th 1069, 2025 LX
325685, F.4th 2025 WL 2502304 (10th Cir. Okla. September 2, 2025)

"We generally presume officers executed a search warrant in objective good faith.
This presufnption disappears when the text of an affidavit supporting a warrant is so facially
deficient that the executing officers cannot reasonably presume it to be valid." United States v.

Gaye. 130 F.4th 865, 872-73 (10th Cir. 2025)

" With-these testimonies and an adequate defense, Hall would have been granted the
| suppreséion hearing and all warrants and affidavits that were used to obtain evidence built
against him would have to be suppressed. The state would then have no case. The defense would
then move for dismissal of all charges against him. There is a compulsory process that Hall
should have went through. No witnesses were called by the defense. I ask this court reconsider

this claim of ineffective assistance of counsel.

EIGHTH ASSIGNMENT OF ERROR:

"PROSECUTORIAL MISCONDUCT DEPRIVED APPELLANT OF HIS RIGHTS TO
DUE PROCESS AND TO TRIAL BY AN IMPARTIAL JURY CONTRARY TO

THE FIFTH, SIXTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND CORRESPONDING PROVISIONS OF THE OHIO
CONSTITUTION."




(L) Criminal trial error and misconduct 2-4(a) Duty Not to Mislead. A prosecutor has “a
special duty not to mislead.” This duty arises from the prosecutor’s dual responsibility not
merely to win a case, but to insure that justice is done. The potential for a prosecutor to
deliberately mislead the judge, jury, and defense counsel is inherent in every phase of the trial,
including offering evidence, questioning witnesses, making comments, and presenting
arguments. For example, a prosecutor may engage in misleading conduct by deliberately
changing the theory of the prosecution in the middle of the trial, or taking inconsistent positions
on the defendant’s role in the same crime. Misleading conduct also may be demonstrated by a
prosecutor’s use of police witnesses to provide so-called “overview” testimony that may give the
jury a skewed impression of the evidence. Even non-willful misleading conduct is a serious
breach, and when sufficient prejudice is demonstrated, a reversal usually follows. Misleading
conduct may rise to the level of a due process violation when it involves the knowing use of false
evidence, or when the conduct renders the defendant’s trial fundamentally unfair.

2-4(b) Eliciting False Testimony. A prosecutor has a duty to alert the defense when a
government witness gives false testimony. The deliberate use of perjured testimony to obtain a
conviction violates a defendant’s due process rights and denies him a fair trial. The prosecutor’s
involvement in false testimony, although analytically distinct from issues of suppression of
evidence under Brady v. Maryland, is frequently discussed as a component of the '
broader Brady rule. The prosecutorial duty extends not only to the active solicitation of false
testimony, but also to the knowing failure to correct false testimony. Moreover, a prosecutor has
a duty to investigate allegations that his witness has committed perjury, and may not remain
willfully ignorant. It makes no difference whether the false testimony relates to a substantive
issue, or to the witness’s credibility. Moreover, a prosecutor can violate due process even if he is
unaware of the witness’s perjury, if the prosecutor “should have known” about the perjury.

(A) The prbsecutor knew through police reports, investigations, evidence, and affidavits
that Kane Roush did in fact fire a gun. Affidavits stated “We believe Kane fired Eack» at his
attackers.” This was the very first story broke to the public and evidence found in thié case. Kane
had gun-shot residﬁe (gsr) on his hands. This finding was not told to the jury by the prosecutor.
The affidavit stated in the March 25, 2022 portion of the transcripts, which Deputy Barnhart
prepared that “BCI was called after Roush was pronounced deceased. Then a search of the crime
scene occurred, tW(.).ﬁ'red twel\}e gauge shotgun shells were found in the street, and four 45

caliber shells casings were found inside Roush home”. Page 22 states “... Evidence discovered

at the crime scene indicated that Roush likely fired back at his attackers.” The state then ask
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about the relationship between.Hall and Runyon, the woman -théy éléimed to be.“Dating” Roush

_ up to the time he was deceased. This was their probable cause for Halls’ involvement according

to all the affidavits and warrants. This information was a lie.

The prosecutor has to clarify what he plans té prove and the defense counsel should have
| _ | moved for a motion of “Lack of sufficient notice” when the state pfesented a new theory of
Halls’ motive the very last day of trial. Nowhere was it investigated if Hall was a drug dealer. It
- was established that Hall was a client to Roush. No testimony stated Ha_ll sold drugs, even in
Walkers’ testimony, he did not establish Hall was a drug dealer. The prosecutér gave this jury a
new theory without any evidence to back it up or notice to the defense that this is what they were
going to try and establish. Hall was not prepared for this and could not Build a defense against
this alleged “Drug Dealer” label. This was prejudicial and unprofessional.

"A claim of prosecutorial misconduct is waived unless raised at trial, and if so waived,

can serve as the basis for relief only if the conduct constitutes plain error." State v. Franklin, 97

Ohio St.3d 1, 2002-Ohio-5304, 776 N.E.2d 26. § 24. Plain error is a di"scretionary doctrine to be

used with the utmost care by the appellate court in exceptional circumstances to avoid a manifest
miscarriage of justice where an obvious error affected substantial rights, meaning it was outcome

determinative. State v. Noling, 98 Ohio St.3d 44, 2002-Ohio-7044, 781 N.E.2d 88, 162,
applying Crim.R. 52(B).

When Runyon was asked about the relationship between Roush and her, she stated they
were never officially a couple, they would hook up and go their separate ways. Karson Tolliver
testified to her and Kane being inseparable the last two weeks before his death. This supports
the false information reported by the officer, along with falsifying her statements claiming she
knew Kane had sold the defendant marijuana. Runyon mentioned the relationship with the

defendant, and how she was still seeing him before Roush was deceased. And after, because she




did not believe Hall had anything to do with his death. She admitted that the hook ups with

Roush was hidden from Hall and Hall was never aware prior to Roush death.

Tolliver was not aware of the Runyon and Roush relationship either. The “Love Triangle”
theory was then diminished. In a matter of a few questions, the two of their testimonies provided
clarity that Hall did not know about her and Roush. Roush and Tolliver were inseparable the last
two weeks bef&re his death. Yet, Barnhart and the prosecutor ignored the fact against this motive |
before filing afﬁdaﬁts and executing search warrants. They could have provided clarity just as
fast if he had done what he was obligated to do. Instead they provided false information with

reckless disregard for the truth. There is reason to believe this was done with malice intent.

There was a 12-gauage shotgun found in Roush home, multiple unfired shell casings,
there was also a nine millimeter shell casing found in the road, further away from the home.
Roush was suspected to own a 38 revolver, nowhere in the affidavit had it said he own any
shotguns. Tolliver and Runyon testified to Roush owning multiple guns. This was not shared in
the affidavits or searéh warrénts. Kane fired a gun, him owning multiple guns would build a
different narrative. The pfosecu'tor was well aware of this. Only two guns were fired, a 45 caliber
gun and a 12-gaugé shotgun. This is where the defendant claims his innocence. This information
plays a vital role in this case. The prosecutor did not provide which gun Kane shot from the
evidence. The question remains unanswered, insufficiency of evidence to provide clérity upon
this invites suspicion.-The prosecutor, James Stanley took advantage of a witness who was '
willing to “say whatever you want me to”, and misled the jury to believe Kané did not ﬁrve,.

brandish, or was in possession of any gun. Knowing that evidence says otherwise. Evidence from

the beginning of the investigation led officers to Kane firing a gun, this is reported in all |

affidavits. The prosecutor gave walker a deal that did not match this evidence.
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Officers contaminated the crime scene by removing undocumented evidence, losing it for

hours, then eventually, someone placed it back. There is no actual knowing of who was in
possession of the evidence because Sgt. Mohlar claims he placed it in Hutton’s car but Hutton
says it was never in his car. Mohlar says fhe BCI detective placed the evidence back but the BCI
" detective says Mohlar placed it back. Berry testified to witnessing the evidence being picked up

" by an officer form behind a retaining wall, during the daylight, after EMS had left with Roush.
Stanley didn’t provide clarity during Mohlar testimony. Mohlar lied on the stand about when and

why he removed the shell casing.

The prosecutor had this special duty, and failed to abide by it. Nowhere in Walkers
proffer agreement, or testimony did Kane fire a gun. In his original statements to the police,
which the defense played in court, Roush did have a guh. It was the handgun that he went for in
the guest bedroom. This was supported by Tollivers’ testimony. Also, Walker stated Hall “did not
have a gun.” The theory as to why Hall wanted to kill Kane was not supported by any of the
evidence or foundational testimony leading up to this alleged motive. Through deception, using
perjured testimonies, intentional ignorance to the evidence, and statements made in his opening
and closing arguments, Stanley got his “win”. As the record reflects numerous times throughout
voir dire, his office received a lot of criticism from the community. This may have been the cause
for his ethical views to become clouded from the affidavits, the evidence, to the “say whatever

you want me to” witness. This was not fair or respectable towards the defendant or the court.

In the opening statements, the state will argue that the jury cannot determine his
statements as evidence. Which is not what Hall wants this court to be misled by today. In this
moment, the courts acknowledges that what he said had nothing to do with the investigation. The

prosecutor saying Roush planned on taking over his fathers’ business one day, was undeniably
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inexcusable. The intent was there and he known better to push this sentiment card further than he
did. The state did ﬁot mention that Roush was bringing in thousands and thousands of dollars of
drug money. Who’s to say he was going to plan to take over his fathers’ business? The prosecutor
cannot testify for Mr. Roush. This was not a harmless mistake when the results was
consequential towards the life of the defendant. The state painted a picture of Hall being this
mastermind, but failed to paint the picture of him being a drug dealer to support his star witness
theory. Him stating he was trying to help people get out or jury duty doesn’t support the defense.
The contract between the state and the jury was flawed when he planted the seed of Kane Roush
following in his fathers’ footsteps but his life was taken from him early bvecause of the defendant.
If Hall told Nelson “You know what to do” in front of Kane, then Hall would be the cause of his
death. Kane did not say Hall was the cause of his death, even though we know Hall was‘
absolutely there. Some black guy shot him. The prosecutor did not establish that Hall was in any

agreement of what was going to happen. I ask that this court reconsider this assignment of error.
IL. Conclusion

For the above stated reason, the Appellant would ask that this Court to reconsider its
decision previously entered to prevent any miscarriage of justice. This Appellate Court should
also find that the Appellant has shown an obvious error in this Court’s decision to avoid a-

manifest injustice.

Peace. Love. Positivity.

JaQuan L. Hall#808-049
Ross Correctional Institution
P.0. Box 7010 |
Chillicothe, Ohio 4560




CERTIFICATE OF SERVICE

I hereby certify that a true copy of this motion was mailed by fegular U.S. to the: Meigs

County Prosecutor’s Office at: 112 East Memorial Drive Suite B Pomeroy, OH 45769

Meigs County on this day of 20

‘.LIAQUAN L. HALL — PRO SE
DEFENDANT. A#808-049
RCL.

P.0. Box 7010

Chillicothe, OH 45601
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IN THE COURT OF APPEALS
FOURTH DISTRICT APPELLATE COURT
MEIGS COUNTY, OHIO

STATE OF OHIO : C.P. Case No. 21 CR 104

PLAINTIFF- Appellee, : C.A. Case No. 22 CA 012
- V- : Judge Peter B. Abele
JaQuan L. Hall : Judge Michael Hess
Defendant - Appellant. : Judge Jason P. Smith
Judge Kristy S. Wilkin

MOTION FOR 26B PAGE EXTENSION

Now comes the Defendant, JaQuan L. Hall in the form of pro se to request this court’s
permission to grant his MOTION FOR 26B PAGE EXTENSION by 3 (three) pages. The

Certificate of Services is solely the Thirteenth page, so Halls’ defense extends to the twelfth,

making it just 2 (two) pages over the 10 (ten) page limit.

A Memorandum is attached in support.
An Exhibit is attached in support.
Peace. Love. Positivity.
JaQuan L Hall A#808-049 Pro se
Ross Correctional Institution

P.O. Box 7010 Chillicothe, OH 45601




Memorandum

As this court recognizes, there is a plethora amount of pages in the transcripts that
exceeds 2,000 (Two-Thousand) pages. The Fourth District Court of Appeals held oral argument
in March, of 2024. It was close to 19 (nineteen) months before a decision was made in this case.
There was a lot to review and a lot to discuss. The entry by this court was 181 (one-hundred
eighty-one) pages. The appellant court addressed 8 (eight) assignments of errors, that the
defendant raised on appeal. Hall has raised just 3 (three) assignment of errors that this court may
acknowledge very much worthy to hear, based upon his arguments that proves his innocence’s.

Hall has acknowledged that this court believed there was no prosecutional misconduct, yet in his

First Assignment of Error he believes there is, based upon the prosecutor changing the theory

throughout trial and misleading the Judge, jury, defense counsel, and the appellant court. The
court of appeals believed a motive that had no foundational support. The Second Assignment of
Error, Hall believes the jury lost their way, and the court of appeals believes there was sufficient
evidence to support these charges he was convicted of. Hall argues how the letter that this court
recognizes strongly as guilt against him, is actual proof of his innocence in this case. There was
evidence that this court over looked and did not acknowledge in their entry as to why they
believed there was sufficient evidence to convict Hall of these charges. There were numerous of
Detectives and Deputies who testified that Kane Roush fired a gun and they believed, from the
evidence, he did in fact shoot JaQuan throughout the entire case. In Walker testimony, he failed
to address Kane firing a gun, arguing that the neighbors heard that woke them up, and what
happened to the 38 revolver that belonged to Kane. In this Second assignment of error Hall
intends to prove how the jury lost their way and how the letters actually proves his innocence in

this case. The Third Assignment of Error, and the last, Hall addresses the structural errors




throughout this case. One in particular being the suppression hearing. These affidavits proved to
be made with reckless disregard for the truth and evidence discovered at trial indicated that
police falsified statements in police reports. This Error will also prove there was misconduct

done by a witness of the state. These errors would be deemed very much worth a discussion.
See Exhibit A

Conclusion

These three assignment of errors are very much vital to the legal and ethical boundaries

set in place that would guarantee any citizen a fair and justified right to trial. Again, the extent of

the case built in this 26B reaches just two pages over the ten page limit, and the third solely
being the certificate of services. The articulation in these assignment of errors will provided
clarity on this vast transcript record and directly address these violations that deprived the
defendant a fair trial. T ask that this court grants this motion for a remedy of Hall having a just

appeal, and him proving his innocence to all parties.

Certificate of Services

I hereby certify that a true copy of the foregoing MOTION FOR 26B PAGE EXTENSION
has been sent by regular U.S. mail to the office of the Meigs County Prosecutor, James

Stanley, on this day of , 20

Mailed to:

Peace. Love. Positivity.
JaQuan L Hall A#808-049 Pro se
Ross Correctional Institution

P.O. Box 7010 Chillicothe, OH 45601




IN THE COURT OF APPEALS
FOURTH DISTRICT APPELLATE COURT
MEIGS COUNTY, OHIO

STATE OF OHIO : C.P. Case No. 21 CR 104

PLAINTIFF- Appellee, : C.A. Case No. 22 CA 012
- V- : Judge Peter B. Abele
JaQuan L. Hall : Judge Michael Hess
Defendant - Appellant. : Judge Jason P. Smith
Judge Kristy S. Wilkin
APPELLANTS APPLICATION FOR REOPENING

Appellant respectfully moves this court to reopen their direct appeal. App.R. 26(B); State

v. Murnhan, 63 Ohio St.3d 60, 584 N.E.2d 1204 (1992). As described in this application, prior
appellate counsel’s inadequate performance compromised the appeal. Because JaQuan L. Hall
has sufferéd severe prejudice, because of prior appellate counsel’s inadequate representatjon, this
court should reopen the direct appeal.
Statement of the case and Facts
Hall was convicted October 4, 2022 and sentenced on November14, 2022. Hall filed a
notice of Appeal and his appeal was submitted to the fourth district appellate court. Oral
argument took place on March 7, 2024. A decision was made by the appellant court August
29, 2025. There were 8 assignments of errors raised and the court of appeal affirmed the
decision and did not deem any of the assignments cause for reversal. A conspiracy charge

against Hall was vacated.
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II.  Applicable Standard of Review
An application for reopening must be granted “if there is a genuine issue as to whether the
applicant was deprived of the effective assistance of counsel on appeal.” App.R. 26(B)(5). The

appropriate standard to determine whether a defendant has received ineffective assistance of

appellate counsel is the two-pronged analysis found in Strickland. State v. Simpson, Slip opinion

No. 2020-Ohio-6719 1, citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80
L.Ed.2d 674 (1984). Under Strickland, Applicants who wish to reopen their direct appeal must
show “a genuine issue as to whether [they have] a colorable claim that [their] appellate counsel’s
performance was deficient and that the deficient performance caused [them] prejudice.”

Simpson.

III.  Assignment of Error Not Considered on Appeal Due to Counsel’s Ineffectiveness

FIRST ASSIGNMENT OF ERROR

Prosecution Misconduct deprived the defendant a fair trial and Due Process which violated
his 4t", and 14" Constitutional Rights.

Law (L) Criminal trial error and misconduct 2-4(a) Duty Not to Mislead. A prosecutor has
“a special duty not to mislead.” This duty arises from the prosecutor’s dual responsibility not
merely to win a case, but to insure that justice is done. The potential for a prosecutor to
deliberately mislead the judge, jury, and defense counsel is inherent in every phase of the trial,
including offering evidence, questioning witnesses, making comments, and presenting
arguments. For example, a prosecutor may engage in misleading conduct by deliberately
changing the theory of the prosecution in the middle of the trial, or taking inconsistent positions
on the defendant’s role in the same crime. Misleading conduct also may be demonstrated by a
prosecutor’s use of police witnesses to provide so-called “overview” testimony that may give the
jury a skewed impression of the evidence. Even non-willful misleading conduct is a serious
breach, and when sufficient prejudice is demonstrated, a reversal usually follows. Misleading
conduct may rise to the level of a due process violation when it involves the knowing use of false
evidence, or when the conduct renders the defendant’s trial fundamentally unfair.

2-4(b) Eliciting False Testimony. A prosecutor has a duty to alert the defense when a
government witness gives false testimony. The deliberate use of perjured testimony to obtain a
conviction violates a defendant’s due process rights and denies him a fair trial. The prosecutor’s
involvement in false testimony, although analytically distinct from issues of suppression of
evidence under Brady v. Maryland, is frequently discussed as a component of the

broader Brady rule. The prosecutorial duty extends not only to the active solicitation of false
testimony, but also to the knowing failure to correct false testimony. Moreover, a prosecutor has
a duty to investigate allegations that his witness has committed perjury, and may not remain
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willfully ignorant. It makes no difference whether the false testimony relates to a substantive
issue, or to the witness’s credibility. Moreover, a prosecutor can violate due process even if he is
unaware of the witness’s perjury, if the prosecutor “should have known” about the perjury.

Argument (A) The prosecutor knew through police reports, investigations, evidence, and
affidavits that Kane Roush did in fact fire a gun. Affidavits stated “We believe Kane fired back
at his attackers.” This was the very first story broke to the public and evidence found in this case.
Kane had gun-shot residue (gst) on his hands. This finding was not told to the jury by the
prosecutor. The affidavit stated in the March 25, 2022 portion of the transcripts, which Deputy
Barnhart prepared that “BCI was called after Roush was pronounced deceased. Then a search of
the crime scene occurred, two fired twelve gauge shotgun shells were found in the street, and
four 45 caliber shells casings were found inside Roush home”. Page 22 states ... Evidence
discovered at the crime scene indicated that Roush likely fired back at his attackers.” The
state then ask about the relationship between Hall and Runyon, the woman they claimed to be
“Dating” Roush up to the time he was deceased. This was their probable cause for Halls’
involvement according to all the affidavits and warrants. This information was a lie. Argument is

supported in the Second Assignmeﬁt Error and Third Assignment Error.

When Runyon was asked about the relationship between Roush and her, she stated they
were never officially a couple, they would hook up and go their separate ways. Karson Tolliver
testified to her and Kane being inseparable the last two weeks before his death. This supports
the false information reported by the officer, along with falsifying her statements claiming she

knew Kane had sold the defendant marijuana. Runyon mentioned the relationship with the

defendant, and how she was still seeing him before Roush was deceased. And after, because she

did not believe Hall had anything to do with his death. She admitted that the hook ups with

Roush was hidden from Hall and Hall was never aware prior to Roush death.
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Tolliver was not aware of the Runyon and Roush relationship either. The “Love
Triangle” theory was then diminished. In a matter of a few questions, the two of their testimonies
provided clarity that Hall did not know about her and Roush. Roush and Tolliver were
inseparable the last two weeks before his death. Yet, Barnhart ignored the fact against this
motive before filing affidavits and executing search warrants. He could have provided clarity just
as fast if he had done what he was obligated to do. Instead he provided false information with
reckless disregard for the truth. There is reason to believe this was done with malice intent. See

affidavit.

There was a 12-gauage shotgun found in Roush home, multiple unfired shell casings,

there was also a nine millimeter shell casing found in the road, further away from the home.

Roush was suspected to own a 38 revolver, nowhere in the affidavit had it said he own any
shotguns. Tolliver and Runyon testified to Roush owning multiple guns. This was not shared in
the affidavits or search warrants. Kane fired a gun, him owning multiple guns would build a
different narrative. The prosecutor was well aware of this. Only two guns were fired, a 45 caliber
gun and a 12-gauge shotgun. This is where the defendant claims his innocence. This information
plays a vital role in this case. The prosecutor did not provide which gun Kane shot from the
evidence. The question remains unanswered, insufficiency of evidence to provide clarity upon
this invites suspicion. The prosecutor, James Stanley took advantage of a witness who was
willing to “say whatever you want me to”, and misled the jury to believe Kane did not fire,
brandish, or was in possession of any gun. Knowing that evidence says otherwise. Evidence from
the beginning of the investigation led officers to Kane firing a gun, this is reported in all

affidavits. The prosecutor gave walker a deal that did not match this evidence. Argued in detail

in affidavit.
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Officers contaminated the crime scene by removing undocumented evidence, losing it for
hours, then eventually, sofneone placed it back. There is no actual knowing of who was in
possession of the evidence because Sgt. Mohlar claims he placed it in Hutton’s car but Hutton
says it was never in his car. Mohlar says the BCI detective placed the evidence back but the BCI
detective says Mohlar placed it back. Berry testified to witnessing the evidence being picked up
by an officer form behind a retaining wall, during the daylight, after EMS had left with Roush.
Stanley didn’t provide clarity during Mohlar testimony. Mohlar lied on the stand about when and

why he removed the shell casing.

The prosecutor had this special duty, and failed to abide by it. Nowhere in Walkers

proffer agreement, or testimony did Kane fire a gun. In his original statements to the police,
which the defense played in court, Roush did have a gun. It was the handgun that he went for in
the guest bedroom. This was supported by Tollivers’ testimony. Also, Walker stated Hall “did
not have a gun.” The theory as to why Hall wanted to kill Kane was not supported by any of the
evidence or foundational testimony leading up to this alleged motive. Through deception, using
perjured testimonies, intentional ignorance to the evidence, and statements made in his opening
and closing arguments, Stanley got his “win”. As the record reflects numerous times throughout
voir dire, his office received a lot of criticism from the community. This may have been the
cause for his ethical views to become clouded from the affidavits, tﬁe evidence, to the “say
whatever you want me to” witness. This was not fair or respectable towards the defendant or the

court. The defendant ask that this court reverse/vacate this conviction.

Second Assignment of Error

The jury lost their way through the manifest weight of the evidence and miscarriage
of justice. This violated Halls’ State and Federal Constitutional rights to due process. 4™ 6
14" Amendment violation.
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(L) In determining whether a conviction is against the manifest weight of the evidence,
the courts of appeals function as the “thirteenth juror”, and after “reviewing the entire record,
weighs the evidence and all reasonable inference, considers the credibility of witnesses and
determines whether in resolving conflicts in the evidence, the jury clearly lost it way and created
such a manifest miscarriage of justice that the conviction must be overturned and a new trial
ordered.” State v. Thompkins, supra, 78 Ohio St.3d at 387, 678 N.E.2d 541. Reversing a
conviction for only the manifest weight of the evidence and ordering a new trial should be
reserved for only the “exceptional case in which the conviction weighs heavily against the
conviction.”

(A) The jury found Hall guilty of a gun specification where no evidence, credible
testimony, or facts to support that he brandished, fired, or was in possession of a firearm.
Throughout the entire record there is no physical or circumstantial evidence that led to this
verdict. The only testimony that was given, was by Walker. The thirteenth juror may determine if
his testimony is credible or not. See the last portion of the affidavit as it refers to the 38

Revolver. Walker did not provide any testimony of how any firearms got in the car.

On Oct. 3, 2022, the defense played a recording to impeach Walkers’ testimony. There
was a bench conference on pg. 211. On pg. 213 Walker understood that in order to get a deal he
would have to tell some kind of story. So he went on to give multiple stories to the detectives.
Pg. 214, the defense asked “I want to tell you the story that you want to hear, is that what

you told the police?” and Walker responded “Yes.” This is also where Hall claims his

innocence. The prosecutor immediately asked to approach following his answer. This supports

the first assignment error using perjured testimony. Pg. 217 Walker admits JaQuan did not have
a gun. Pg. 219 Walker says the handgun belonged to Roush, not nelson. Walker claimed the gun
to be in the same place as Tollivers’ testimony. Walker did not have any relations to Roush, or
where he kept his weapons. He knew like Tolliver, Kane had a firearm located there. The Jury
somehow found Hall guilty of Gun Spec. Telling the police the story they want to hear, doesn’t
make you a credible witness. The 13% juror could not find the defendant guilty of this charge.
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(L) Aggravated Murder [Elements] — Proof of prior calculation and design for
aggravated murder purpose requires proof of a scheme designed to implement the calculated
decision to kill. The amount of time that the defendant spends in the planning, analyzing the
crime are not critical factors in themselves; however, they must amount to more than momentary

deliberation.

(A) If Walkers testimony were to be true, on pg. 178, Walker claims the only thing
“They” said was “[Kane] was snitching on him and h¢ wanted to get him out the way or
something like that.” What does “out the way” truly mean and him saying “something like that”
wouldn’t satisfy a scheme designed or calculated. We discovered that Kane was a major drug
dealer through physical evidence and testimony. If he had any run in with the law, they would
want his supplier, not the people buying weed from him. Pg. 180 there’s no understanding of
how this conversation even came about. Pg. 181 there was no contact until the night Hall,
Nelson, and Walker drove to Pomeroy. Still no scheme or plan calculated for over a week at this
point. Stanley asked Walker “Did you have a conversation with the defendant then?” Walker
responded “No sir.” Pg. 182 Stanley “The defendant, did he [know] what was going to happen?”
Walker “Yes, sir.” Stanley “How did you know he knew what was going to happen?” Walker
“They pulled out guns.” The state asked prior to this was there any conversation as to what

was going to happen? Walker “No sir.”

On Cross, Walker says he knew what “they” was going to do when he drove to Pomeroy,
he believe the intentions were to kill Roush. As stated above, there was never a conversation of

where they were going or killing anyone. The state has yet to establish the elements of a scheme

being implemented. Pg. 187 Stanley “Were you guys talking about anything?” on the walk to

Kane’s home. Walker “No.” Still no scheme. Without any discussion Nelson was the one to

knock on Kane’s door. He claims that Nelson asked Roush to use his phone and he claims he

heard Kane say “Yes, I guess so0.”
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I ask the thirteenth juror to pause and placed themselves in this scenario. Around 5 in the
morning, a random man comes to your door and ask to use your phone, with no explanation as

to why he needs it in the first place, are you going to say “Yes, I guess s0.”

The story then turn into what he claimed it to be, but now there can’t be nothing but
momentary deliberation because there was nothing ever discussed or planned. This is literally
Walkers testimony. None of the elements required were shown, the state failed to establish these
elements, but somehow the jury lost their way. The prosecutor did not have any evidence or
testimony to support this motive that Walker claimed to be why Hall had purpose to kill Roush.
The theory of this being over a girl was repeated over and over again by numerous witnesses to
the jury. The biggest mystery is the neighbors being woken up by shouting and arguing, so
there’s a whole gap in Walkers testimony that doesn’t align with two separate witnesses. But the
prosecutor vouched for Walker because the “evidence aligned.” Again, he deliberately misled the
judge, jury, and the defense. The insufficiency of the evidence, elements, and purpose to support
the charges of Aggravated murder, murder, complicity to murder, and Gun specification should

reverse these convictions.

Third assignment of Error

Halls 4" 5% 6% and 14" State and Federal Constitutional rights were violated
through Due Process and Structural Errors.

(L) Quoting a case from the Supreme Court Ruling in State v. Colon, 118 Ohio St. 3d.
26; Structural errors are "constitutional defects that "defy analysis by 'harmless error' standards”
because they "affect the framework within which the trial proceeds, rather than simply [being] an
error in the trial process itself."" (Brackets added in Fisher.) State v. Perry, 101 Ohio St.3d 118,
2004 Ohio 297. 802 N.E.2d 643. at P 17, quoting State v. Fisher, 99 Ohio St.3d 127, 2003 Ohio
2761, 789 N.E.2d 222. at P 9, quoting Arizona v. Fulminante (1991), 499 U.S. 279, 309, 310. 111
S.Ct. 1246. 113 L.Ed.2d 302. "Such errors permeate '[t]he entire conduct of the trial from
beginning to end' so that the trial cannot "'reliably serve its function as a vehicle for determination
of guilt or innocence."" 1d., quoting Arizona at 309-310, quoting Rose v. Clark (1986). 478 U.S.
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570, 577-578. 106 S.Ct. 3101, 92 1..Ed.2d 460. "[A] structural erfor mandates a finding of 'per se
prejudice.™ (Emphasis sic.) State v. Fisher, 99 Ohio St.3d 127, 2003 Ohio 2761, 789 N.E.2d 222,

atP 9.

We have previously cautioned against applying a structural-error analysis in cases that would
otherwise be governed by Crim.R. 52(B) because the defendant did not raise the error in the trial
court. See State v. Perry. 101 Ohio St.3d 118, 2004 Ohio 297, 802 N.E.2d 643, at P 23. "This
caution is born of sound policy. For to hold that an error is structural even when the defendant
does not bring the error to the attention of the trial court would be to encourage defendants to
remain silent at trial only later to raise the error on appeal where the conviction would be
automatically reversed." (Emphasis omitted.) Id.

(A) The court admitted evidence of a letter confiscated from mail Hall allegedly sent

out from jail. The defense argued the integrity of the letter, even though you could identify that
Hall was building a defense strategy for two charges for his attorney. The state argued that just
because it did not identify Halls attorney there’s no actual knowing that it was intended for his
attorney. Hall testified to these letters saying that Joshua Elliott, the officer from the county jail
who submitted it to BCI, had a pattern of violating Halls’ Constitutional and Federal rights to
attorney-client privilege. Hall provided evidence of a grievance he filed on the officer pertaining
to Elliott continuously going through his legal mail and discussing evidence in this case with
other individuals in the jail. The response given was that the officer was addressed about this.
Hall testified to the envelope being marked as legal mail and not sending certain pages out,
grouped together. Halls’ attorney was not prepared for this because he admitted he did not see
this letter, so there for he could not build a defense to suppress this evidence. This supports the
ineffectiveness of assistance of trial counsel that should have been mentioned on appeal. This
court strongly recognizes the letters as weight of the evidence against Hall. The defendant did
not have an adequate defense against the letter. The affidavit will argue Halls’ innocence
pertaining to this evidence.

(L) Search Warrants — Hamilton, Circuit Judge. If police officers obtain a search
warrant by deliberately or recklessly providing the issuing court with false, material information,
the search warrant is invalid. In Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 2674, 57 L. Ed. 2d
667 (1978), the Supreme Court held that when a defendant makes a substantial preliminary
showing that the police procured a warrant to search his property with deliberate or reckless
misrepresentations in the warrant affidavit, and where such statements were necessary to the

finding of probable cause, the Fourth Amendment entitles the defendant to an evidentiary
hearing to show the warrant was invalid. In this appeal we attempt to clarify some issues
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concerning the procedures a district court may or must use in evaluating a criminal defendant's
motion to suppress evidence under Franks. Also see State v. Taylor, 174 Ohio App. 3d 477, 482

In State v Mobley, 1989 WL 63604 OH Ct. App. 12" Dist. where the 12" dist. of appeals
simply refused to believe the police were capable of deliberate misstatements in an affidavit. In
Mobley, a magistrate issued a search warrant based on an affidavit that offered two facts: That
police had made a controlled purchase of cocaine from the defendant’s home, and the entire
transaction had been recorded on tape. At trial, it was established that the purchases was actually
made at another persons’ home and that the contact with the defendant was not recorded. The
affiant, claimed inadvertent error, citing the confusion of several ongoing investigation on the
day the affidavits was prepared. However, further testimony established that (1) the officer
prepared the affidavits only 90minutes after the event in question and (2) he was reminded twice
by other participants that no recording was made of the defendant’s activities. The 12 Dist.
Court reversed this factual finding of the lower court on the basis that it was “entirely possible”
that the misstatements were the result of “confusion or oversight.” 4lso see 5:3 Purpose of
requirement — Antecedent justification and 8:3 judicial preference for a warrant.

(A) I will be refereeing to the March 25, 2022 portion of the transcripts Suppression
Hearing. As Barnhart reads the affidavit he claims that Roush did not own a 45 caliber firearm,
but he did own a 38 revolver. They claimed to never locate it though. Walker never testified to
what happened to it. Barnhart lied about the relationship between Runyon and Roush, as stated
in the First Error. Throughout trial we discovered that to be false. Roush and Tolliver were
together before he passed. Runyon called Hall as soon as she found out Roush was deceased
because Hall was her best friend, not because she assumed he had something to do with it.
Barnhart added the charges of Agg. Murder to the Apple search Warrant. He used the same

information in all the affidavits. He did not provide any evidence to support a scheme planned

that supports this charge. He gave several search warrants to Judge Powell at one time to sign.

Later when questioned on cross, Barnhart claims that some of the conversations were recorded,
as he was under oath. He then says he can’t remember if they were. When he was at Judge
Powell’s’ home, it was under renovations so he doesn’t believe those were. So we don’t know
which warrants were under oath or not. Lt. Zirkle went “word for word” from his affidavit for

him to execute his search warrant. These falsified affidavits and invalid warrants controlled the
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direction of this entire case built against Hall. As mentioned above Tolliver, through her

testimony, her statements were falsified by detectives.

Pg. 52 Barnhart states, all the evidence obtained by Police officers in WV from a home
Hall was “believed to have been”. Nothing indicated that all the items seized belonged to Hall.

He implies Hall was staying there but there no evidence to support this. He says officers obtained

this after the U.S. Marshalls arrested Hall, then continues to say “While searching for Hall at
2410 Kanawha Blvd. East, investigators discovered a hand written note of various types of
murder charges and potential years in prison... and various phones and laptops in the room Hall
had been staying.” Again, there was no evidence he stayed in that room, and said that there were
items seized after the defendant was in custody. They were “searching for Hall”, not evidence.
They did not have a search warrant to go through any backpacks and find private papers. The

private papers could strongly been from Halls’ legal counsel.

Barnhart testified to having officers looking over the affidavits, along with the
prosecuting attorney. Nothing in these affidavits indicated Hall was at the crime scene. Probable
cause was based upon a “Love triangle” theory that proved to be false, as mentioned in the First
Assignment Error. Pg. 62 showed the timestamps on the affidavits are not accurate. “Just
because it says it’s during working hours it may have been a Saturday.” Affidavits and search
warrants are to be signed and notarized in a true timely/dated manner, not with false dates and
times. The DNA search warrant was requested for the crime of Rape, and someone’s entire
social security number that was not the defendants’. Rape had nothing to do with this case and no
information in the affidavit claimed Roush was sexually assaulted. They used the wrong crime

and another mans’ Social Security Identification number to execute another search warrant, this

being for the Black shorts and ‘Crown Royal’ bag which was the vehicle to Halls’ arrest warrant.
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Another falsified affidavit and invalid warrant that drove this case. There is a continuous pattern
of this throughout the entire case. Officers had spoken with Halls’ sister, that’s when Hall said he
would come in, as officers testified to. Again, disregarding the truth in the affidavits knowing
Hall said he would come in to talk, and knowing that his attorney was the one to cancel the
interview, not him. The affidavit says he fled. That was a lie. Walker did not testify to any

additional firearms taken from the home. According to him, everyone left with the same gun.

These affidavits were made with reckless disregard for the truth, no attention to facts
established from the investigation, and evidence at trial did not support any of these allegations.
Misstatements were made intentionally to execute an arrest warrant and search warrants, which

is not moral, ethical, or legal. These items should have been suppressed and should be

suppressed now that we learned at trial the information was false. The 12t dist. Ruled on this

exact circumstance and I ask that this court reverse this conviction.

IV.  Conclusion

Appellant has demonstrated that counsel was deficient for failing to raise the issue now
presented, and that had those claims been presented on appeal, there was a reasonable
“probability” that they would have been successful. State v. Spivey, 84 Ohio St.3d 24, 25 1998-
Ohio-704, 701 N.E.2d 696 (1998). For all the foregoing reasons JaQuan L. Hall Respectfully
request this court to grant the Application for Reopening. Please refer to the affidavit attached

that argued these claims in detailed and proves Hall is innocent because the evidence is there.

Peace. Love. Positivity.
JaQuan L Hall A#808-049 Pro se
Ross Correctional Institution

P.O. Box 7010 Chillicothe, OH 45601
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Certificate of services

I hereby certify that a true copy of the foregoing APPELLANT”S APPLICATION FOR

REPOENING has been sent by regular U.S. mail to the office of the Meigs County

Prosecutor, James Stanley, on this

Mailed to:

day of

, 20
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UNITED STATES DISTRICT COURT
- SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

' -»JAQUAN L. HALL :  Case No. 2:23-cv-3742 .

PLAINTIFF |
SV o . District Judge James L.Graham o
. Washington County Jail, et al., :  Magistrate Judge Eiizabeth-"l’. Deavers

Defendant.

PLAINTIFF OBJESTION PURSUANT TO USCS FED R. CIV PROC R 72

Now comes JaQuan L. Hall, in the form of pro se to submit PLAINTIFF OBJESTION
PURSUANT TO USCS FED R. CIV. P. 72 in this case. Hall believes that there 1s-enough
_ réason to believe that the law was misapplied, along with mandatory authority-that directs the

claims presented towards the favor of the plaintiff.

Memorandum in attached,

Peace. Love. Positivity,

JaQuan L. Hall

#
Ross Correctional Instltutlon
P.O. Box 7010
Chillicothe, Ohio 45601




Memorandum

Law (L) - USCS Fed Rules Civ Proc R 72 — (a) Nondispositive Matters. When a pretrial matter -

not dispositive of a party’s claim or defense is referred to a magistrate judge to hear and decide,

the magistrate judge must promptly conduct the required proceedings and, when appropriate,

issue a written order stating the decision. A party may serve and file objections to the order

within 14 days after being served with a copy. A party may not assign as error a defect in the

" order not timely objected to. The district judge in the case must consider timely objections and
modify or set aside any part of the order that is clearly erroneous or is contrary to law.

Under USCS Fed Rules Civ Proc R 56 — (e) Failing to Properly Support or Address a Fact. If
a party fails to properly support an assertion of fact or fails to properly address another party’s '
assertion of fact as required by Rule 56(c), the court may:

(1) Give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supportmg materials—including the facts
considered undisputed—show that the movant is entitled to it; or
(4) Issue any other appropriate order :

Argument (A) The plaintiff objects to the recommended judgment in favor of the
defendants. The plaintiff has provided amplified evidence to support all of the claims raised. The
court has acknowledge that some of Halls’ grievahces were not filed by officers at the jail. A

clear First Amendment violation. A grievance is the only defense a prisoner has against prison

staff. Therefore, when officers destroy and not file his complainté, how is the court to rule in

favor of prison staff. The review of the evidence presented and lack thereof, falls on the

defendants in this case. Hall has requested documents from the defendants, along with giving the
defense counsel a list of everything he request to be turn over prior to summary judgment. USCS

Fed Rules Civ Proc R 26. Hall requested from the defense that they turn over all of the legal mail

- documentation that he had to sign in order for him to mail out, and receive, his mail. This was
not turned over by the defendants, which assisted the case built against them. This court lack of
evidence towards the amount of legal mail received by Hall, and the dates and time when it was

' received, prohibits justice and a true judgment to be made in this case.




The plaintiff requested all complaints filed against the defendants in this case to establish

a pattern of misconduct and illegal acts. Hall was not the only one to file complaints against
these officers. Establishing a pattern against the defendants is crucial in this fnatter. The plaintiff
filed a grievance on behalf of the dorm he was in. This grievance had dozens of signatufés. Many
filed their own individual complaints on the defendants, which would further suppoﬁ the claims
presentéd. Without thé production of the evidence:from the defense, how could this .qOurt rule in

favor of the defendants.

‘Hall filed a motion and the proper documents fo correct the depoéition. He informed the‘
.C(;urt that this was not a true and accurate version of what was said. The 'reéord was not
corrected, nor was his request for audio granted. Hall endured -many obstacles as a prisoner,
mainly being given an opportunity to depose the defendants. Hall gave the defense c;ounsel a
writ'tenvdeposition for his clients that was never answered. Hall also spoké to the defense counsel
on the phone. In the presence of his case manager, they spoke about the audio recorciing that his
 client Carr was in possession of that needed to be turhéd for evideﬁce. At depo'sitién, _the defense
counsel began to state Carr was not aware a recording, until [ reminded him of what he said a
day prior on the phone. He then corrected himself and informed Hall that Carr méntioned the -
tape recorder, and it was on the table, but_ Carr claimed to not record the conversation. So Hall
was not given an opportunity to investigate what was on the tape recorder, even though his client

mentioned this tape recorder to him. He did not turn over potential evidence in this case.

In regards to the legal mail, I urge this court to reject the recommendation. Hall came forth
and stated that his friend was not legal counsel, at his trial. This does not negate the fact that

these officer were aware his mail being used as potential evidence in an ongoing investigation.




The Constitutional Rights for pretrial detainees and those incarcerated addresses legal mail is to

be open in the presence of the prisoner.

There are two different circumstances that occurred and this being a criminal one. The

alteration and removal of this letter from the envelope would fall under ORC Ann. 2921.12 (A) No

person, knowing that an official proceeding or investigation is in progress, or is about to be or
likely to be instituied, shall do any of the following:(1) Alter, destroy, conceal, or remove any
record, document, or thing, with purpose to impair its value or availability as evidence in such
proceeding or investigation; (2) Make, present, or use any récdrd, document, or thing, knowing it
to be false and with- purpose to mislead a public official who is or may be engaged in such
proceed.ing dr investigation, or with purpose to corrupt the outcome of any such proceeding or
investigation. (B) Whoever violates this section is guilty of témpering With evidence, a felony of

the third degree.

Elliott should have been in the presence of an officer of the law. This county jail is the base
for the Marietta police department, so finding an officer to be present would not have been
difficult. Elliot did not photograph, provide a criminal report, or iﬁform law enforcement, prior
to, opening the mail being used as evidence in an ongoing investigation. Elliott did not
investigate who the friend was, or testify to verifying the address. Hall téstiﬁed to the envelope
being marked as legal mail, and all the pages copied by Elliott, that he turned over to the
Detec;tives, were not in that small envelope. Elliott seen Halls’ ﬁame on an énvelope, concealed

it, took it to an office with no cameras, and opened it. The integrity of the evidence is flawed.

Elliott is the same man who said he would assure Hall would spend the rest of his life in
prison. Elliott had a prior complaint from Hall stating Elliott said he would “get away with

whatever he wanted to.” This was presented as evidence.
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- Elliott did not inform any higher authbrity or police agencies of this letter until after he
removed, alter, and concealed this evidence. The defendant became aware of an ongoing -
investigation of Halls’ mail. Therefore, procedure shifts from “jail policy”, to ensuring

Constitutional Rights are followed. Elliotts’ action violated Halls’ due process, and was criminal.

As you will see below, the case laws, common laws, and the cr‘iterié to the cases mentioned,
are either “on all fours” to the subject matter in the claims Hall has presented, or shows the
contrast that were denied but applies in this case. With the arguments présented, yoﬁ wiH see
through an extensive research on the cléims, Hall would sway a jury of their peers to favor the

plaintiff in this case.

A. Legal Mail

(L) - Hayes v. Idaho Corr. Ctr., 849 F.3d 1204, 2017 U.S. App. LEXIS 3851, 2017 WL

836072 (9th Cir. Idaho March 3, 2017) The panel affirmed in part and reversed in part the

district court's dismissal of a complaint pursuant to 28 U.S.C. § 1915A, and remanded in an

action brought pursuant to 42 U.S.C. § 1983 by a prisoner who alleged First Amendment claims

arising from prison officials opening his legal mail outside his presence. The panel held that

prisoners have a protected First Amendment interest in having properly rriarked legal mail

opened only in their presence. The panel further held that a plaintiff need not allege a’

longstanding practice of violating his First Amendment rights in order to state a claim for relief
on a direct liability theory, nor does a plaintiff need to show any actual injury beyond the free
speech violation itself to state a constitutional violatioﬁ. The panel held that the district court
properly dismissed two other counts of alleged improper mail opening because plaintiff had not
met his burden of plausibly alleging that the item opened outside his presence was legal mail,
and because mail from the United States courts is not legal mail. The panel held that plaintiff
waived any challenge to the dismissal of his policy-based claims by failing to discuss the claims

in his opening brief. Concurring in the judgment, Judge Bybee agreed with the conclusion that

prisoners have a general First Amendment right to be present when legal mail related to a civil




matter is inspected. He wrote separately to élarify that merely negligent conduct on the part of

prison officials is not sufficient to state a claim.

Michael T. Hayes appeals the dismissal of his First Amendment challenge to prison officials

opening his legal mail outside his presence. Hayes's complaint alleged four instances of prison
employees delivering legal mail addressed to Hayes that had been opened before delivery. The
complaint also alleged that the prison and prison officials maintained a policy or custom of”

ignoring the improper handling of legal mail. The district court dismissed the comialaint at the

pre-screening stage pursuant to 28 U.S.C. § 1915A. On appeal, Hayes argues that the district

court erred in dismissing his First Amendment claims against Defendant Lisa Burke, a mail room

supervisor, and his policy-based claims against Defendants Shannon Cluney, Idaho Department
of Corrections ("IDOC"), and Idaho Correctional Center ("ICC"). See Monell v. Dép't of Soc.
Servs.. 436 U.S. 658.98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). We have jurisdiction under 28
U.S.C. § 1291, and we affirm in part, reverse in part, and remand. '

(A) - Judge Deavers addressed the situations with the letters being separate circumstances.
The letter that Hall sent to a friend was a part of an investigation in connection to a murder. As
Deavers stated, the defendants do not deny that they were aware prior to opening Halls’ mail,

and there could be a possibility that this mail could be used as evidence in a criminal trial.

“Apparently, according to the transcript from that proceeding submitted by Defendants in

support of their summary judgment motion, a detective investigating the murder of Kane Roush

contacted the Washington County Jail with concerns regarding Plaintiff's outgoing mail.”

With that being said, that points back to the opening argument in this document. The
defendant was well aware of an investigation and had opened this critical piece of evidence that
was used égainst Hall in his criminal trial, without documer_lting the envelope prior to opening it,
reading it, and withholding it from being sent out. Consequently, Elliott admitted .to his action
and admitted that he was aware that the envelope and the contents inside could be used as |

evidence against the defendant.




Hall testified to marking the envelope as legal mail and his friend never received the
letter. This goes beyond the jail policy once he acted as a potential witness in a criminal case in

which Hall is guaranteed due process, along with other Constitutional Rights within the State of

Ohio and U.S. This would also be included in the Equal Protection of the law.

Elliott and Flowers had a history of going through Halls’ legal mail and> in the evidence
submﬁted by the plaintiff, there is no denial of ‘suchv allegations. Instead, these officers were
addressed about going through Halls’ legal mail and speaki‘_ng about his case to other individuals
in the jail. Hall had wrote a grievance twice following the claésroom ihcident, because the first
one was never filed by officers at the jail. This violates Halls First Amendment rights. Watison v.

Carter, 668 F.3d 1108, 2012 U.S. App. LEXIS 2818, 2012 WL 432296 (9th Cir. Nev. February 13. 2012)

( Prisoners have a First Amendment right to file grievances against prison officials_ and to be free

from retaliation for doing so. Brodheim v. Cry, 584 F.3d 1262, 1269 (9th Cir. 2009).) When Hall

* asserted that his complaints were not getting filed, this goes beyond the disciplinafy actions of
the jail and moves to a Constitutional Right being violated. These officers were destroying

evidence that could be used against them later in civil, and possible criminal, proceedings.

Allowing this action to favor the defendants in this case would be consequential towards
the entire justice system. Hall has established a pattern of his attorney-client privileges being
violated, a pattern of his grievances “coincidentally” not being filed, along with an aggressive

and malicious pattern of intent on the defendant Elliott and Flowers behalf.

In regards to the mail sent to the news stations. Hall has a right to address the press and
seek help to shed light to the cqrruption in his case and the illegal conduct by jail staff. The letter
addressed criminal acts and misconduct by the defendants in this case. believe the Magistrate
Judge misconstrued what the record reflected. Hall addressed the contexts of the letters as he
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spoke about his innocence, and legal steps he was taking in his criminal proceedings. Hall did in

~ fact identified this as legal mail, which is why it was opened outside his presence.

The reason why the jail did not recognize it as legal mail was because it was not going to

his attorney, probation officer, or judge. Yet, as you see in Exhibit A7 and B7 attached to this

document, the innocent projects Hall reached out to, does consider mail sent to, and frc)m them,
* as confidential and legal mail. The same information the innocent project asked for, is the same
information in the mail sent to the news station. The context is the same. In the eyes of the

aéfense, they would have had a right to open both letters, sent to and from the innbcént projects

and news stations, because they were neither Halls’ attorney, probation officer, or judge.

Hall wrote in the grievance, he refused legal mail because they were opened prior to him
signing for -them. He was not in the presence of the defendants’ when they opened legal mail he
received, so he refused it. Hall has a Constitutional Right to be in the presence of the any staff
member who opens any mail marked as legal mail. The defendants did not inform Hall that his*.
mail was being opened or withheld. A question for the jury would be, why Would the defendants
open this mail and not inform Hall to resend it? Answer is simply because it incriminates the .
defendants. Circurﬁstantial e{Iidence would support this. Bruce clearly established that prison

officials may not abuse a valid procedure "as a cover or a ruse to silence and punish" an

inmate. 351 F.3d at 1289. Bruce v. Ylst, 351 F.3d 1283, 2003 U.S. App. LEXIS 24772, 63 Fed.

R. Evid. Serv. (Callaghan) 221 (9th Cir. Cal._December 10. 2003)

Even though the circumstances are different, the defendants attempted to cover up their
illegal actions and violated multiple Constitutional Rights. Again, the defendants did not deny'
these allegations in any of the grievances. They did not deny it then, so how could they deny it

now. The plaintiff objects to the recommendation stated by the magistrate in this matter.
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B. Classroom Claim/ Retaliation Claim

The magistrate stated the following:

Further, construing all available facts in Plaintiff's favor, his own testimony confirms that
he remained in that classroom for not more than a few hours. Such a brief segregation is not so
excessive as to constitute a punishment. See, e.g., Elliot v. Conner, No. 3:23-CV-01008, 2023
U.S. Dist. LEXIS 202738, 2023 WL 7545036, at *3 (M.D. Tenn. Nov. 13, 2023) (45-day
placement in segregation was not excessive following plaintiff's involvement in a fight).
Similarly, Plaintiff's suggestions of verbal abuse or harassment, in connection with this claim or
otherwise, do not support any Fourteenth Amendment claim. "As a matter of law, a prison
official defendant's verbal abuse and harassment towards a confined plaintiff do not constitute
cruel and unusual punishment under the Eighth Amendment—applicable to convicted inmates—
nor under the Fourteenth Amendment—applicable to pretrial detainees." Green v. Eddy, No.
1:24-CV-12086, 2025 U.S. Dist. LEXIS 49198, 2025 WL 845176, at *2 (E.D. Mich. Mar. 18,
2025) (citing Joknson v. Unknown Dellatifa, 357 F.3d 539, 546 (6th Cir. 2004)

(L) — Shepard v. Quillen, 840 F.3d 686, 2016 U.S. App. LEXIS 19352 (9th Cir. Cal. October 26,

2016) In fact, the harm suffered by prisoners in administrative segregation is significantly more
than minimal. According to Shepard, his time in the ASU featured reduced access to phone calls
and recreation. He also says he was confined to his cell for "all but 2 hours per week." This is
plausible. Prior to 2013, inmates in California ASUs were deprived of all family visits; their only
access to recreation or entertainment was "[y]ard access limited by local institution/facility
security needs"; and they could use the phone "on an emergency basis only as determined by
institution/facility staff." Coleman v. Brown, 28 F. Supp. 3d 1068, 1096 (E.D. Cal.

2014). District Judge Karlton, deeming ASU conditions to be "harsh, restrictive and non-

therapeutic," found that keeping mentally ill inmates there for non-disciplinary reasons violated

their Eighth Amendment rights. /d. at 1099.

Shepard v. Quillen, 840 F.3d 686, 2016 U.S. App. LEXIS 19352 (9th Cir. Cal. October
26, 2016) Shepard does not challenge the constitutionality of section 3335, which, as he

recognizes, "ha[s] nothing to do with placing an inmate in ad seg for making allegations." On
this record, we cannot conclude whether officers automatically apply the regulation to all
inmates who allege serious staff misconduct. But we seriously doubt that such a policy, if it in

fact exists, would withstand constitutional scrutiny. Cf. Fair Housing Council of San Fernando
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Valley v. Roommate.com, LLC, 666 F.3d 1216, 1222 (9th Cir. 2012) (explaining that when a

statute "can reasonably be read" in two ways, "we can and must choose the construction that
avoids raising constitutional concerns"). Inmates must be able to complain about staff; dding SO
provides a crucial check against those who are in a position to abuse them. Forcing inmates to
choose between exercising that constitutional right and going into administrative segregation for

an indefinite period of time impermissibly burdens that right.

Please see Sprau v. Coughlin, 997 F. Supp. 390, 1998 U.S. Dist. LEXIS 3298 (Western Dist. N.Y.

March 3, 1998)

B (A) — The complaints against said officers in regards to the classroom claim are
documented and clearly established in the timeline of events that led up to the verbal threats and
threats of injustice done by the defendants. It’s undeniably disgusting that a pretrial detainee can
file a complaint against an officer claiming they’ll “get away with whatever they want” because
the plaintiff was playing their game and still have a job. I'm sure a juror would ask how they

kept their jobs.

(L) — Prisoners have a First Amendment right to file grievances against prison officials
and to be free from retaliation for doing so. Brodheim v. Cry, 584 F.3d 1262, 1269 (th Cir.
2009). A retaliation claim has five elements. First, the plaintiff must allege that the retaliated-
against conduct is protected. The filing of an inmate grievance is protected conduct. Rhodes v.
Robinson, 408 F.3d 559. 568 (9th Cir. 2005). Second, the plaintiff must claim the defendant took
adverse action against the plaintiff. Jd. at 567. The adverse action need not be an independent
constitutional violation. Pratt v. Rowland, 65 F.3d 802, 806 (9th Cir. 1995). "[TThe
mere threat of harm can be an adverse action . . . ." Brodheim, 584 F.3d at 1270. Third, the
plaintiff must allege a causal connection between the adverse action and the protected conduct.
Because direct evidence of retaliatory intent rarely can be pleaded in a complaint, allegation of a
chronology of events from which retaliation can be inferred is sufficient to survive
dismissal. See Pratt, 65 F.3d at 808 ("timing can properly be considered as circumstantial
evidence of retaliatory intent"); Murphy v. Lane, 833 F.2d 106, 108-09 (7th Cir. 1987). Fourth,
the plaintiff must allege that the "official's acts would chill or silence a person of ordinary
firmness from future First Amendment activities." Robinson, 408 F.3d at 568 (internal quotation
marks and emphasis omitted). "[A] plaintiff who fails to allege a chilling effect may still state a
claim if he alleges he suffered some other harm," Brodheim, 584 F.3d at 1269, that is "more than

10



Roommate.com

minimal," Robinson., 408 F.3d at 568 n.11. That the retaliatory conduct did not chill the plaintiff
from suing the alleged retaliator does not defeat the retaliation claim at the motion to dismiss

+ stage. Id. at 569. Fifth, the plaintiff must éllege "that the prison authorities' retaliatory action did

not advance legitimate goals of the correctional institution . . . ." Rizzo v. Dawson. 778 F.2d 527,
532 (9th Cir. 1985). A plaintiff successfully pleads this element by alleging, in addition to a
retaliatory motive, that the defendant's actions were arbitrary and capricious, id., or that they

were "unnecessary to the maintenance of order in the institution," Franklin v. Murphy, 745 F.2d

1221, 1230 (9th Cir. 1984).

(A) - The elements are laid out and falls in the favor of the plaintiff in this claim. The
classroom incident did not result in just a few hours in a cold room from after 1‘0pm until
sometime after SAM. Hall was removed from his dorm and placed in a lock dowﬁ cell. The
defendants are claiming they just wanted to counsel JaQuan. How does a counseling Session

from the defendants result in JaQuan being moved to a new dorm, and placed in a lock down

cell? Hall was up for close to 24hours by the time he was placed in this new dorm. Hall stated he

wrote two complaints about this, because the first one was never filed. He had done this after he
* was moved again from the lockdown cell. So frorﬁ the time he was in that-.cell, none of his
complain_fs were filed. And when he finally did get hisicomplaint filed, only a conversation was
had and no disciplinary action was done towards the defendants. They continued to get away
with their harassment and bullying tbwards the plaintiff. The amount of complainfs filed after .
this event satisfies the 4" and 5% requirement. If the defense counsel wants fo raise the issue of
Halls’ rule infractions, well I ask this court to please compare Halls’ behavior prior to the

classroom event, to after.
Magistrate stated:

To summarize, the parties have failed to address in any serious way the second and third
elements of Plaintiff's retaliation claim relating to Plaintiff's being placed in "the hole" following
the shakedown of his dorm in September 2022. Further, Defendants have not addressed whether
Plaintiff would have been sent to administrative segregation for possessing an extra bed sheet
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regardless of his September 2022 grievance and Defendant Carr's response. Thus, on the current
record, neither party has established that no genuine issue of material fact exists as to this
specific, limited claim such that summary judgment in their favor is warranted. For this reason, it
is RECOMMENDED that both Motions for Summary Judgment be DENIED as to

Plaintiff's First Amendment retaliation claim against arising from this spéciﬁc incident.

Hall goes to this classroom, he goes through this inappropriate counseling session, and

Hall gets moved to a new dorm and placed in a lock down cell. Hall files a grievance against the

defendants, his grievances were not filed. Hall eventually was moved to a new dorm. Hall then
filed another complaint. No disciplinary action was taken, or no repdrt was filed on these
ofﬁcefs. Hall continued to write the defendants up for harassment, making racial femarks,
violating his rights, and targeting. Every time he filed a complaint, he would get harassed aﬁd he
would get sent to disciplinary/administrative segregation. A jury would not find having an extra
bed sheet cause for someone to go into isolation for 14-days. There was motive behind this. The

Plaintiff objects to the recommended judgment in favor of the defendant.

'C. Equal Protection Claim/ “Blue Ink” Claim

Magistrate stated: (Equal Protection)

In this case, Plaintiff has not set forth any specific facts supporting a finding of disparate
treatment. To the extent he claims that he was punished where others were not, he

provides no evidentiary support. At most, for purposes of an equal protection claim, he -
has offered only vague allegations that other unidentified individuals were not punished

for similar infractions. Importantly, for summary judgment purposes, a bare assertion that
a plaintiff "was treated one way and everyone else another ... has never been thought to
raise an equal protection claim." Green Genie, Inc. v. City of Detroit, Michigan. 63 F.4th

521,529 (6th Cir. 2023). That is, at most, all Plaintiff has offered here. Because disparate
treatment is a necessary element for an equal protection claim, Plaintiff cannot establish
the violation of any constitutional right and the Court need not address whether that right
was clearly established. Accordingly, it is RECOMMENDED that summary judgment

be granted in favor of Defendants [*38] Elliot and Flowers on Plaintiff's claim for an
equal protection violation. '




(A) — The plaintiff filed gfievances thét establishes a diffefent type of treatment
by the defendants. If the defense had turned over all cofnpléints filed against the
defendants, as requested verbally and in writing, then it would be construed in a very
simple manner that these officers had never violated any other pretfial detainee/prisoners’
| attorney-client privileges, used racial slurs, or constantly harassed them. Hall has rights

protected under law.

When he filed the initial complaint of his criminal case being exploited_’ by these
two officers, informing staff they had obtained this privy knowledge through violation of
thé law, the only remedy was a talk with them. No investigation was held to deny the
multiple grievances filed against these two officers. An admission of guilt was
established when the superior officer repeatedly had to speak to thése ofﬁcefs about the.
same issue. The numerous of grievances filed by plaintiff about his Rights being violated,
established that no other prisoner went through this type of treatment. Due_ diligence waé

not ensure to protect Halls’ Constitutional Rights that everyone else was guaranteed.

Through lack of documentation of these officers misconduct, and lack of documentation

by the defense, they cannot dispute that any other prisoner, besides Hall went through

this.

No other prisoner was taken out of a dorm to be counseled by the two defendants.
The only one pretrial detainee/prisoner to be counseled while Hall was held there, from
2021-2022 was him. There’s no disciplinary report to dispute this. The only person to be
taken out the dorm, counseled, placed in a lockdown cell, and not have his grievances

filed, was Hall.




The grievance Hall filed on behalf of his peers, that majority of D dorm signed,

Hall was the only one Carr spoke to. The magistrate judge acknowledges through the bed

sheet, there is a connection from the grievance to the harassment against Hall, as he was
senf to administration segregation. Hall is protected under to First Amendment from
retaliation. They did not send Hall to the hole for tossing another prisoners’ items around
the floor, but sent him to the hole for having one extra bed sheet. Circumstantial evidence
supports the motive behind the retaliation was due to a First Amendment protect right.
Nobody else who signed the grievance and was caught with contraband was sent to the

hole.

Hall was the only one to suffer racial remarks made by the defendant Flowers. In
the email report, you are able to see the defendant Flowers name, and next to it you see in
writing, Elliott acknowledged Flowers was the one to make racial remarks. Elliott
reported that none of the prisoners had told them who made the racial remarks.
Circumstantial ‘evidence again would support Elliott was aware of Flowefs racial bias
since nobody informed him about who made the racial remarks. No other pretrial
detainee/prisoner had ever reported Flowers making racial remarks towards them, besides
Hall. A new policy was established because Hall was the only pretrial detainee/prisoner

to suffer through this.

An investigation was held. The reporting officer declared that Flowers had never
made racial remarks to anyone before and concluded the investigation in favor of
Flowers. Well in light of this evidence provided, this established (1) Hall was the only

one to ever report Flowers for making racial remarks to and (2) Someone outside of the




-~ prisoners was aware of Flowers racial remarks, as it was identified through the email

report marked on the page next to his name. Eight amendment would apply also.

Hall was denied his Constitutional Right under the First Améndment. Hall filed
grievances that were never filed. Hall filed a complaint informing stéff of his grievances
not being filed. Hall was the only pretrial detainee/prisoner fo suffer through this. In a
matter of where these grievances are used as evidence, to possible convict someone in a
criminal proceeding, not filing these grievances falls under tampering with evidence. This
may bring an entire new way to perceive this case but, this is in fact a Seminal Case. The

acts by each defendant involved would coincide under 18 USCS ¢ 1961.

Hall was going to go to disciplinary segregation due to a note being placed in his
food. Administration reviewed the camera and was going to only punish Hall. Ison did
not discipline Hall after he spoke with administration about the incident book that he had
read. Someone attempted to poison and cause life threating harm to the plaintiff. Where
was the protection he is guaranteed to ensure his life is secured inside a Federal holding
facility? When Hall reported this to an officer that someone tried to pos_sibly kill him,
does Hall lose his rig’hfs to report a criminal complaints? Does Hall not have Humanr
rights to ensure his food will be safe to eat? No investigatiori was held, thus nobody was
held accountable. Which is why Hall was not sure who placed the note in his food. An
attempt on a prisoner’s life was made and nobody cared enough to investigate. This is a
significant case of public interest. Is nobody going to be held accountable for not finding
out who tried to cover up this possible attempt to kill Hall? If someone can get away with
a note, they can get away with liquid poison. Why was Hall going to be the only one

punished for this?




He reported this and was not held to the protections he is guaranteed under the
14™ Amendment. This falls under an Eight Amendment claim. This could not Favor the

Defendnats.
Magistrate stated:

Similarly, any claim that Defendant Ison failed to investigate Plaintiff's claim regarding
blue ink in his food also fails. The failure to investigate a prisoner's complaint or grievance does
not state a claim for relief. Smith v. Wash., No. 2:23-CV-12903, 2024 U.S. Dist. LEXIS 11203,

2024 WL 233730, at *3 (E.D. Mich. Jan. 22. 2024) (citing Carlton v. Jondreau, 76 F. App'x 642,
644 (6th Cir. 2003)). Accordingly, because Plaintiff has not established the violation of a
constitutional right based on an alleged failure to investigate, it is RECOMMENDED that
summary judgment be GRANTED in favor of Defendant Ison as to any claim under this theory.

Plaintiff's own allegations confirm that Defendant Ison accepted Plaintiff's explanation of
the incident and did not take him to "the hole" for corresponding with other inmates.
* Accordingly, because Plaintiff has not established Defendant Ison's violation of any
constitutional right, it is RECOMMENDED that summary judgment be GRANTED in favor of
Defendant Ison on Plaintiff's "blue ink" claim in its entirety.

Well I believe this was misconstrued as nobody was placed in disciplinary confinement
for this, nor was any staff disciplined for this. As stated above, Hall was going to be the only one

punished for this supports that he was being targeted. Ison neglected to do his obligated duty to

protect Hall as Ison was a deputized Officer of the law. Hall does have a Constitutional (and

Human) Right to eat, and make sure that his food is not poised while in custody of the State or

Federal Government. I’m sure a jury would agree.

The fact that James Warner was not disciplined for this indicates that he was not
responsible for this note. The fact that Hall verbally grieved this complaint and showed proof in
writing to this officer of this complaint, and it not being taken into consideration under protecting
* Hall shows neglect and supports an organized act to retaliate against Hall. The only act by Ison

and Administration, was taking Hall to the hole, not finding out who had done this. Red herring.
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Preponderance of the evidence shows this was an act of retaliation, and A 14
Amendment Claim. This complaint not being investigated also shows a cruel and unusual
punishment placed upon Hall. Hall lost any rights to find out who had done this to him because

nobody care whether he lived or died.

You send an officer to take Hall to the segregation, but when he explains he was not a

participant in his food getting poisoned, and he wants something done to ensure this doesn’t

happen again, nobody cares. Morally, ethically, and legally, how does the defense intend on

proving that Hall does not have a Constitutional (or Human) Rights to safe food. If an inmate did
not do this, then a staff member did and was not disciplined for it. A great general public interest

would apply. For all reason stated, the court could not side in favor of the defendants.

D. Supervisor Liability Claim

Magistrate stated:

Moreover, to the extent that Plaintiff asserts that Defendant Carr failed to properly act upon
Plaintiff's grievances, § 1983 liability may not be imposed upon Defendant Carr on this
basis. Smith v. Par., No. 1:22-CV-978. 2023 U.S. Dist. LEXIS 38908, 2023 WL 2399827, at *3
(W.D. Mich. Mar. 8, 2023) (citing Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999)) simply
because a supervisor denied an administrative grievance or failed to act based upon information
contained in a grievance.). The same is true as to any claim that Defendant Carr violated
institutional policy. As stated above, violations of institutional policy do not rise to the level of a
constitutional claim. Rush, 2024 U.S. Dist. LEXIS 1980, 2024 WL 54599, at *2.

(L) — Singleton v. City of Deltona, 2025 U.S. Dist. LEXIS 78556, 2025 LX 140718,
2025 WL 1183976 (Middle Dist. Fla. April 1, 2025) ~ "'Proof of a single incident of
unconstitutional activity is not sufficient to impose liability' on a governmental entity as part of
either a policy or custom unless the challenged policy itself is unconstitutional.” Ireland v.
Prummell, 53 F.4th 1274, 1289 (quoting City of Oklahoma City v. Tuttle. 471 U.S. 808, 823-24,
105 S. Ct. 2427. 85 L. Ed. 2d 791 (1985) (plurality opinion)). A custom or policy is deliberately
indifferent to a constitutional right when a "plainly obvious consequence” of the custom or
policy violates a constitutional right. Bd. of Cnty. Comm'rs of Bryan Cnty. v. Brown, 520 U.S.
397, 411 (1997). "'[D]eliberate indifference' is a stringent standard of fault, requiring proof that a
municipal actor disregarded a known or obvious consequence of his action." Id. at 410.
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(A) — As stated throughout this entire document, the role of the defendant Carr cannot bé
ignore as he became aware of the multiple Constitutional violations along with being the
orchestrator to impose discipline on the plaintiff. The power of A_dministration segregation is
held by administration. Carr abused his power vto discipline Hall for filing Constitutional
protected, legitimate, sever, criminal, and inhumane grievances. Carr became the principal
offender. He could have put a stop to Halls’ attorney-client privileges being violated, but did not.

Instead he protected his co-defendants. He became complicit to Elliott tampering with evidence,

which was used in an investigation against the plaintiff, when he did not ensure due process was

applied in collecting evidence. Carr became aware of the Food that was poisoned and aware of
the incident book. No other pretrial detainee/prisoner food has ever been poisoned. He failed to
enéure safety for Hall after he was made aware of this. Carr ignored his obligations and protected
whoever had done this crime by not further investigating Halls’ cpmplaiﬁt. Carr promoted this
constant harassment and orchestrated it to where Hall would be placed on Administrative |

segregation.

All’ of Halls’ complaints were not filed. Legal Mail Hall marked that was being sent to
WTAP news station was opened and read without Hall being present. This mail was concealed
" due to multiple officers, including Carrs’ name, being mentioned. A griévance Was ﬁied and he
does not deny his awareness, or history of officers going through the plaintiff mail. Hall has a
Constitutional Right as a pretrial detainee/prisoner to be present. Instead of disciplining this
officer, he again became complicit and protected his co-defendants. Bruce clearly established

that prison officials may not abuse a valid procedure "as a cover or a ruse to silence and punish"

an inmate. 351 F.3d at 1289. Bruce v. Ylst, 351 F.3d 1283, 2003 U.S. App. LEXIS 24772, 63

Fed. R. Evid. Serv. (Callaghan) 221 (9th Cir. Cal. December 10, 2003)




The bedsheet situation is just the tip of the flag pole. He became personally involved
when he spoke directly to Hall and placed a tape recorded on the table and informed Hall this
could be used later in court. The defense counsel does not deny the tape recorded being present.
Once Carr had done this and became aware of the criminal acts and constitutional violations by
his employees, he had a choice. His choice Was to protect, aid aﬁd abet, and become complicit to
his co-defendants actions. His next steps were to target Hall for filing grievanées. Investigating
who poised Halls food was not a priority to him. The plaintiff objects to the recommendation in

favor of the defendant.

In review: of the evidence, I ask this court to acknowledge the several motions Hall has
filed in attempt to depose witnesses, obtain evidence, and establish facts under the law. In light

of what has been produced, Hall believes the evidence in this case could be brought forth in front

of a jury. With a jury trial set, Hall would have an opportunity to properly file motions, depose

witnesses and defendants in this case, and produce newly discovered evidence in this case. Hall

would like to reserve the right to preserve a motion for Jury trial.

(L) — Notes of Advisory Committee on 1948 amendments. Note to Subdivision
(b). With the time for appeal to a circuit court of appeals reduced in general to 30 days by the
proposed amendment of Rule 73(a), the utility of the original “except” clause, which permits a
motion for a new trial on the ground of newly discovered evidence to be made before the
expiration of the time for appeal, would have been seriously restricted. It was thought advisable,
therefore, to take care of this matter in another way. By amendment of Rule 60(b), newly
discovered evidence is made the basis for relief from a judgment, and the maximum time limit
has been extended to one year. Accordingly the amendment of Rule 59(b) eliminates the
“except” clause and its specific treatment of newly discovered evidence as a ground for a motion
for new trial. This ground remains, however, as a basis for a motion for new trial served not later
than 10 days after the entry of judgment. See also Rule 60(b). Notes of Advisory
Committee. This rule represents an amalgamation of the petition for rehearing of former Equity
Rule 69 (Petition for Rehearing) and the motion for new trial of U.S.C., Title 28, formerly § 391
(now § 2111) (New trials; harmless error), made in the light of the experience and provision of
the code States. Compare Calif. Code Civ. Proc. (Deering, 1937) §§ 656-663a, U.S.C., Title 28,
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formerly § 391 (now § 2111) (New trials; harmless error) is thus substantially continued in this
rule. U.S.C., Title 28, former § 840 (Executions; stay on conditions) is modified insofar as it
contains time provisions inconsistent with Subdivision (b). For the effect of the ‘motion for new
trial upon the time for taking an appeal, see Morse V. United States, 270 U.S. 151,46 S. Ct. 241,
70 L. Ed. 518 (1926); Aspen Mining and Smelting Co. v. Billings, 150 U.S. 31,14S.Ct. 4.37 L.

Ed. 986 (1893).

For partial new trials which are permissible under Subdivision (a), see Gasoline Products Co.
Inc. v. Champlin Refining Co., 283 US.494,518S.Ct. 513,75 L. Ed. 1188 (1931); Schuerholz v.
Roach. 58 F.2d 32 (4th Cir. 1932); Simmons v. Fish, 210 Mass. 563, 97.N.E. 102, Ann. Cas.
1912D, 588 (1912) (sustaining and recommending the practice and citing Federal cases and cases
in accord from about sixteen States and contra from three States). | :

Conclusion

For above reason, this is not a case that this court should recommend in the favor of the

defense. The plaintiff would move this court under USCS Fed Rules Civ Proc R 72t0 reject the

recommendation and rule in favor of the plaintiff in this matter.

Peace. Love. Positivity,

JaQuan L. Hall

: #
Ross Correctional Institution
P.0.Box 7010

Chillicothe, Ohio 45601

CERTIFICATE OF SERVICE

| hereby certify that a true copy of this PLAINTIFF OBJESTION PURSUANT TO USCS FED R.
CIV. PROC. R 72 was mailed by regular U.S. to; Mathew Teetor 200 E. Campus View Blvd., ste 200
Columbus OH 43235 on this day of 20 '

JAQUAN L. HALL - PRO SE DEFENDANT. A#808-049 RCL P.O. Box 7010 Chillicothe, OH 45601
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

JAQUANL. HALL, :  Case No. 2:23-cv-3742

Plaintiff, :
‘. District Judge James L. Graham

V8. * Magistrate Judge Elizabeth P. Deavers

WASHINGTON COUNTY JAIL, et al.,

Defendants.

ORDER and
REPORT AND RECOMMENDATION

This civil ﬁghts case is before the Court for the required initial screening of JaQuan L.
Hall’s Amended Complaint. (ECF No. 5.) For the reasons that follow, the undersigned
Magistrate Judge concludes that some of Plaintiff’s claims may PROCEED to further
development at this time. The Undersigned RECOMMENDS that the Court DISMISS the

remainder.

I Parties and Background

Plaintiff JaQuan Hall is currently a prisoner at Ross Correctional Institution. (ECF No. 5,

PagelID 51.) His claims appear to concern his time as pretrial detainee at the Washington County
Jail. He is proceeding in this case without the assistance of counsel.

The case began when Plaintiff filed a pro se “Notice of Intent to File Complaint for
Violation of Civil Rights” in the Washington County, Ohio, Court of Common Pleas on Octobe-r
14,2023. (See ECF No. 2 (instituting Case No. 23 OT 271).) He named five Defendants:
Washington County Jail, Officer Joshua Elliott, Officer T.J. Flowers, Officer Ison, and Cpt. Carr.

(1d)
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On November 6, 2023, Defendants together filed a Notice of Removal to this Court.

(ECF No. 1.) The Undersigned found that removal appeared proper but that the Complaint was

insufficient, and ordered Plaintiff to file an Amended Complaint. (ECF No. 4.) Plaintiff did so.

(ECF No. 5.) Defendants filed an Answer. (ECF No. 6.)

In the Amended Complaint, Plaintiff names the same five Defendants. éCF No. 5,
PagelD 49, 52.) Among other things, he alleges that Ofﬁ.cers Elliot and Flowers harassed him,
threatened him, put him in dapger, yiolated his attorney-client privilegé, opened his legal mail,
refused to send out his mail to the news media, and violated his tight to the equal protection of
the law. (ECF No. 5, PageID 53.) Factually, Plaintiff alleges that Elliot kept him in a cold
classroom until 4:00 a.m. the night before Plaintiff had to go to court, made fun of him, his
(unexplained) disorder, and his family, told other inmates details about his criminal charges, and
told Plaintiff that Elliot was going to make sure Plaintiff spent the rest of his life in prison. (Id.)
Plaintiff alleges Elliot committed perjury and lied on the stand. (Ild)

Flowers was allegedly with Elliot the night in the classroom, and the incident allegedly
occurred because of him. (Jd.) Plaintiff says that Flowers also used racial slurs, wanted to fight
. Plaintiff in a~b'athr'00m, told other inmates about his criminal case, said he had a target on his - -
back after Plaintiff filed a grievance against him, and put him in “the hole” for minor rule
infractions for which other inmates would not get similarly punished. (/d.)

Plaintiff appears to allege that Officer Ison was involved in an incident where Plaintiff
discovered “blue ink” inside his food after he complained about Flowers. (ECF No. 5, PagelD
55.) He also alleges that Ison repeated or was pré‘sent for Flower’s statement that he had a target
on his back, told him to stay off the radar, and admitted that Plaintiff was being closely watched.

(Id)
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Plaintiff alleges that he reported Flowers to Captain Carr, who told Plaintiff that Flowers
was the reason he was being “targeted.” (Id.) Pléintiff also alleges that Carr accused Plaintiff of
trying to start a riot, and that Carr neglected his duties to ensure that his staff members were
following the rules and policies. (/d.)
Finally, Plaintiff alleges that this “lawsuit is against Washington County Jail.” (/d.,
PageID 52.) He says that the Jail: |

Allowed these claims to happen without disciplinary action to their staff. Ignored
my grievances, did not file every one of my complaints/grievances, and allowed
violations of their policies to go unpunished. I’ve complain[ed] to administration
about my Federal and Constitutional Rights being violated. Grievance officers
failed to investigate and/or solve these issues.

(Id., PagelD 56.)
As relief, Plaintiff seeks $1 million in damages from all Defendants, as well as a $5,000

donation to a designated college fund, and several types of non-financial orders.

I1I. Screening Standard

Because Plaintiff is a prisoner seeking “redress from a governmental entity or officer or

employee of a goVemmental entity,” the Court is required to screen his Amended Complaint. 28

U.S.C. § 1915A(a); see also Ra-El v. Shelby Cnty., No. 16-cv-2082, 2017 WL 1048099, at *1

(W.D. Tenn. Mar. 17, 2017) (“Notwithstanding the fact that this case was removed from state

court, the Court is required to screen prisoner complaints . . .”). The Court must dismiss the

Amended Complaint, or any portion of it, that is frivolous, malicious, fails to state a claim upon
which reiief may be granted, or seeks monetary relief from a defendant who is immune from
such relief. 28 U.S.C. § 1915A(b).

A complaint may be .dismissed as frivolous wﬁen the plaintiff cannot make any claim

with a rational or arguable basis in fact or law. Neitzke v. Williams, 490 U.S. 319, 328-29
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(1989); see also Lawler v. Marshall, 898 F.2d 1196, 1198 (6th Cir. 1990). An action has no
arguable Jegal basis when the defendant is immune from suit or when plaintiff claims a violation
of a legal interest which clearly does not exist. Neitzke, 490 U.S. at 327. An action has no
arguable factual basis when tﬁe allegations are delusiohal or rise to the level of the irrational or
“wholly incredible.” Denton v. Hernandez, 504 U.S. 25, 32 (1992); Lawler, 898 F.2d at 1199.
The Court need not accept as true factual allegations that are “fantastic or delusional” in
reviewing a complaint for frivolousness. Hill v. Lappin, 630 F.3d 468, 471 (6th Cir. 2010)
(quoting Neitzke, 490 U.S. at 328).

A complaint must also‘ be dismissed if it fails to state a claim on which relief may be
granted. 28 U.S.C. §§ 1915A(b)(1). To state a claim for relief, a complaint must set forth “a
short and plain statement of the claim showing that the pleader is entitled to relief.” Fed.R. Civ.
P. 8(a)(2). The Court must construe the complaint in plaintiff’s favor, accept all well-pleaded

factual allegations as true, and evaluate whether the complaint contains “enough facts to state a

claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007).

«A claim has facial plausibility when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”
Asheroft v. Igbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 556). However, a
complaint that consists ?f “labels and conclusions” or “a formulaic recitation of the elements of a
cause of action” is insufficient. Id. (quoting Twombly, 550 U.S. at 555).

In the interest of justice, this Court is also required to construe a pro se complaint
liberally and hold it “to less stringent standards than formal pleadings drafted by lawyers.”

Erickson v. Pardus, 551 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S. 97, 106 (1976)
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and citing Fed. R. Civ. P. 8(H) [now (e)]). Even with such a liberal construction, a pro se
complaint must still adhere to the “basic pleading essentials.” Wells v. Brown, 891 F.2d 591, 594
(6th Cir. 1989). Specifically, a pro se “complaint ‘must contain cither direct or inferential
allegations respecting all the material elements’ to recoVer. under some viable legal theory.”
Barhite v. Caruso, 37T F. App’x 508, 510 (6th Cir. 2010) (quoting Mezibov v. Allen, 411 F.3d
712, 716 (6th Cir. 2005).
III. Discussion

The Undersigned reads the Amended Complaint (ECF No. 5) as raising federal civil
rights claims under 42 U.S.C. § 1983, which in general requires Pléintiff to plead and show “)

a deprivation of a right secured by the Constitution or laws of the United States (2) caused by a

person acting under color of state law.” Hunt v. Sycamore Cmty. Sch. Dist. Bd. of Educ., 542

F.3d 529, 534 (6th Cir. 2008) (citation omitted).

With the benefit of briefing on the merits of the issues presented in the Amended
Complaint, the Undersigned concludes that Plaintiff may PROCEED further on the following
claims: |

. The legal mail/attorney-client privilege claim(s) against Elliot and Flowers (First- - - --

Amendment and/or Sixth Amendment);'

_ The “classroom” claim against Elliot and Flowers (First Amendment and/or

_ Fourteenth Amendment);* .

1 This claim or claims may relate to Plaintiff’s assertion that Defendants refused to send out his mail to the news
media, or they may relate to a claim that these officers read his incoming legal mail from his ctiminal defense
attorney, which is how they knew details about his case. Further development is appropriate.

2 1t is unclear whether Plaintiff presents this claim as a First Amendment access-to-courts type claim, or 2 Fourteenth
Amendment unconstitutional-punishment type claim. See Washington v. Davenport, No. 4:20-cv-P148, 2021 WL
666965, at *3 (W.D. Ky. Feb. 19, 2021) (quoting Bell v. Wolfish, 441 U S. 520, 535 (1979)) (“As a pretrial detainee
rather than a convicted prisoner, Plaintiff has a Fourteenth Amendment right not to “be punished prior to an

5
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The retaliation claim(s) against Elliot, Flowers, Ison, and Carr concerning their

alleged response to Plaintiff’s grievances (First Amendment),

The related equal protection claim against Elliot and Flowers (Fourteenth
Amendment);

The .claim about blue ink in Plaintiff’s food against Ison (presumably, the Fourteenth

Amendment);> and

6. The supervisory liability claim against Carr concerning Flowers’ actions.’

These claims, as presented in the Amended Complaint and reviewed for screening purposes,
appear worthy of further development. (ECF No. 5.) The Undersigned expresses no opinion on
thé_ merits at this time, or whether there may be defenses to them or procedural bars that will
prevent Plaintiff from ultimately obtaining relief.

The Undersigned will RECOMMEND that the remaining claims be DISMISSED.
.First, the Undersigned clarifies that while the retaliation claim(s) may proceed, the alleged denial
of Plaintiff’s grievances or Defendants’ failure to file, inivestigate, or respond to his grievances
dqes not independently state a coﬁstitutional claim. “Although this practice would indeed be
frustrating, ‘&161'6 is no inherent constitutional right to an effective prison grievance procedure.””

Culberson v. Franklin Cnty. Corr. Ctr. I, No. 7:22-cv-3671, 2022 WL 17600955, at *9 (S.D.

adjudication of guilt in accordance with due process of law.”). Further development is appropriate.

3 1t is not clear from the Amended Complaint whether Plaintiff is alleging that Ison put the blue ink in his food, or
that Ison failed to appropriately respond when Plaintiff complained about the blue ink in his food. Further
development is appropriate.

4 See Peatross v. City of Memphis, 818 F.3d 233, 241-42 (6th Cir. 2016) (“a supervisor cannot be held liable simply
because he or she was charged with overseeing a subordinate who violated the constitutional rights of another,” but
may be held liable if it is shown that (among other things) he or she “at least implicitly authorized, approved, or
knowingly acquiesced in the unconstitutional conduct of the offending officers”).

6
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Ohio Dec. 13, 2022), report and recommendation adopted, 2023 WL 3180755 (S.D. Ohio May
1, 2023) (quoting Argue v. Hofmeyer, 80 F. App’x 427, 430 (6th Cir. 2003)). «The mere denial
of a prisoner’s grievance states no claim of constitutional dimension.” Alder v, Corr. Med.
Servs., 73 F. App’X 839, 841 (6th Cir. 2003); see also Grinter v. Knight, 532 F.3d 567, 576 (6th
Cir. 2008) (quoting Shehee V. Luttrell, 199 F.3d 295,300 (6th Cir. 1999) (“Thé ‘denial of
administrative grievances or the failure to act’ by prison officials does not subject supervisors to
liability under § 1983.”)); Mitchell v. MecNeil, 487 F.3d 374,378 (6th Cir. 2007) (“There isno
statutory or common law right, much less a constltutlonal right, toan investigation.”). Thus, to
the extent Plaintiff raises claims based solely on the handling of his grievances, those claims
should be dismissed.

Any claims against Elliot and Flowers based on the alleged use of harassing and/or
threatening language should also be dismissed. “Harassing or degrading language by a prison
official, while unprofessional and despicable, does not amount to a constitutional violation.”

Mallory v. Smith, No. 3:17-cv-P253,2017 WL 3484690, at *3 (W.D. Ky. Aug. 14,2017)

(collecting cases); Wingo v. Tenn. Dep’t of Corr., 499 F. App’x 453, 455 (6th Cir. 2012) (citing

Ivey V. Wzlson 832 F.2d 950, 955 (6th Cir. 1987)) (“Verbal—harassment or idle threats by a state
actor do not create a constitutional violation and are insufficient to support a section 1983 claim
for relief.”). Likewise, «“yerbal harassment or threats by prison officials toward an inmate do not
constitute punishment within the meaning of the Eighth Amendment. » Spelling v. Smith, No.
1:16-cv-656, 2016 WL 6518264, at *6 (W.D. Mich. Nov. 3, 2016) (citing Ivey, 832 F.2d at 955).
This includes the use of récial slurs. See Millay v. Wiggins, No. 421-cv-P116,2021 WL
5763562, at ¥2 (W.D. Ky. Dec. 3, 2021) (and cases cited therein) (defendant’s use of a racial slur

was “unprofessional and deplorable” but “fails to give rise to a constitutional claim”). Here,
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while the Court does not approve of this alleged behavior, the allegation that Elliot and Flowers

made harassing or threatening comments, or that one of them used a racial slur, does not itself

t

state a § 1983 claim.

Plaintiff further alleges that Elliot and Flower put him in danger. (ECF No. 5, PagelD

53.) This allegation may be related to the allegations that they told other inmates about
Plaintiff’s criminal case.’ (Id.) Plaintiff may intend this allegation to raise a failure-fo-protect
claim against Elliot and Flowers. |

“Prison officials have a duty to protect prisoners from violence suffered at the hands of :
other prisoners.” Dellis v. Corr. Corp. of Am., 257 F.3d 508, 512 (6th Cir. 2001) (citing Farmer
v, Brennan, 511 U.S. 825, 833 (1994)); Wilson v. Yaklich, 148 F.3d 596, 600 (6th Cir. 1998).
Here, however, there are no allegations in the Amended Complaint that Plaintiff was injured or
harmed by other inmates because of Elliot aﬁd Flowers’ comments. Without any alleged
physical injury, he does not state a claim for a failure to protect. See Mitchell v. Washington, No.
2:19-cv-10633, 2019 WL 2005916, at *3 (E.D. Mich. May 7, 2019) (and the cases cited therein)
(“The major problem with plaihtiffs [failure to protect] claim is that he was not actually
physically assaulted at the [prison] as a result of the defendants’ alleged acts. To state a failure-
to-protect claim, a plaintiff must allege physical injury.”). This claim should be dismissed.

Plaintiff alleges that Elliot committed perjury and “lied on the stand.” (ECF No. 5,

PagelD 53.) Plaintiff cannot succeed on this claim:

for [purposes of] perjury claims, “all witnesses—police officers as well as lay
witness—are absolutely immune from civil liability based on their trial testimony
in judicial proceedings.” Briscoe v. LaHue, 460 U.S. 325, 328 (1983). A witness

5 The Amended Complaint is not clear on this point. It may be that these are unrelated allegations, and that Plaintiff
intended the statement about Elliot and Flowers telling other inmates about his criminal case as proof that they had
in fact opened and read his legal mail. As noted above, the legal mail claim is proceeding. Any failure-to-protect
claim should be dismissed.
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agéinst him as a result of this incident. (Id.) FEven reading the Amended Complaint liberally, the
Undersigned is unable to identify a plausible constitutional violation in this allegation, and 50
will recommend that it be dismissed.

Plaintiff also alleges that Officer Ison did nof take him to segregation because Ison

learned the Plaintiff had been keeping an “incident report book” of what had happened to him.

(ECF No. 5, PagelD 55.) While this information may be Irelevant to other claims, no separate

discemabie constitutional claim is stated within this allegation.

Finally, all claims against the Washington County Jail should be dismissed. A jaii is not
a “person” who can be sued under Section 1983. See Hughesv. Donini, No. 1:13-cv-569, 2013
WL 552167 1,at*4 (S.D. Ohio Oct. 3,2013) (and the cases cited therein) (dismissing all claims
against the Scioto County Jail because it is not a legal entity capable of being sued); Watson v.
Gill, 40 F. App’x 88, 89 (6th Cir. 2002) (affirming the dismissal of a complaint on screening for
failure to state an actionable claim under § 1983, because & county jail was a “department of the
county” and “nota legal entity susceptible to suit”); Switek v. Midland Cnty. Jail, No. 21-cv-
12711,2022 WL 19004342, at *2 (E.D. Mich. Apr. 26, 2022) (finding that the plaintiff’s claims
agr;ins-t thecounty viable claim because ‘ajailisnota
“person” subject to suit under § 1983.”7). All claims against the Washington County Jail should

therefore be dismissed.®

e

6 Even if this Court were to construe the Complaint as having sued Washington County, it fails to state a claim.
«“[A] local government may not be sued under § 1983 for an injury inflicted solely by its employees or agents.
Instead, it is when execution of a government’s policy or custom . . . inflicts the injury that the government as an
entity is responsible under § 19837 Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 694 (1978). “To state @
municipal-liability claim under § 1983, the plaintiff must allege the deprivation (1) of aright secured by the
Constitution or laws of the United States, (2) that was directly caused by a municipal policy or custom.” Nichols v.
Wayne Cnty. Mich., 822 F. App’X 445, 448 (6th Cir. 2020) (citing Hardrick v. City of Detroit, 876 F.3d 238, 243
(6th Cir. 2017)). A plaintiff may prove an unconstitutional “policy” or “custom” by demonstrating: “(1) the
existence of an illegal official policy or legislative enactment; (2) that an official with final decision making
authority ratified illegal actions; (3) the existence of a policy of inadequate training o supervision; of (4) the

10
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IV.

Pending Motions

Defendants have filed a motion for leave 10 manually filed two exhibits ;eferenced in

~ their Answel.

(ECF No. 7.) This motion is GRANTED.

Plaintiff has filed a letter asking for counsel t0 appointed, for a pretrial conference, and

for discovery., among other things. (ECF No. 9.) First, there is no constitutional right to

in a civil case. Patmon v. Parker, 3F. App’X 33‘7, 339 (6th Cir. 2001). Thé

law does not require the appointment of counsel for indigent plaintiffs in cases such as this, see

Lavado v. Keohane, 992 F.2d 601, 604-05 (6th Cir. 1993), nor has Congress provided funds with |

which to compensate 1awyers who might agree t0 represent those plaintiffs.

The appointment of

counsel in a civil proceeding is justified only by exceptional circumstances. 1d. at 605-06. See

also Lanier V. Bryant, 332 F.3d 999, 1006 (6th Cir. 2003). Moreover, there are not enough

lawyers who can absorb the costs of representing persons on a voluntary basis 10 permit the

Court to appoint counsel for all who file cases on their own behalf. The Court makes every

offort to appoint counsel in those cases which proceed to trial and in exceptional circumstances

will attempt 10 appoint counsel at an carlier stage of the litigation. No such circuxnétances appear

in this case. Acéordvingly,valéiiitifi’ s request for appointed counsel v(ECF No. 9)is PENIED at

this time. 1f this matter proceeds past motions to dismiss and motions for summary judgment,b ”

Plaintiff may renew his motion. See Henry v. City of Detroit Manpower Dep 1,763 F.2d7 57,

760 (6th Cir. 1985) (district courts considering motions

existence of a custom of tolerance OF acquiescence of federal rights

478 (6th Cir. 2013) (citing . City of Chattanoogds 39
not alleged,sufﬁcient facts upon which the Court could rely to
Washington i
injuries {0 happen and did not remedy his complaints.
Washington County therefore would also be subject to dismissal.

11
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least consider plaintiff‘ s financial resources, the efforts of plaintiff to obtain counsel, and
whether plaintiff’s claim appears 0 have any merit”).

Plaintiff’s requesf for a pretrial conference appears to be baSed on his allegation that
Defendants’ Answer shows that they violated his rights. (See ECF No. 9, PagelD 92 ) The
Undersigned determines that a conference is not peeded at this time; Defendants have indicated
they will file a motion for judgment on the pleadings (see ECF No. 7, PagelD 87), to which -
Plaintiff will have the opportunity t0 respond. At this time, the request is DENIED.

Fihally, Plaintiff asks that evidence from Meigs County (not Washington County, with
which Defendants are affiliated) be turnéd over to a family member. This request is also
DENIED at this time. Requests for discovery are generally not to be filed with the Court. Fed.
R. Civ. P. 5(@)(D)- Information about conducting discovery and may be found. in the Court’s
‘Guide for Pro Se Civil Litigants and the Court’s local rules may be accessed online at the Court’s
website https://WWW ‘ohsd.uscourts.gov/pro-se
V. and Conclusion |

Summary

Having screened the Amended Complaint under 28 US.C. § 1915A, the Undersigned

determines that the following six claims may PROCEED to further development:

1. The legal mail/attomey-client privilege claim(s) against Elliot and Flowers (First R

Amendment and/or Sixth Amendment);

2. The «classroom” claim against Elliot and Flowers (First Amendment and/ or
Fourteenth Amendment); | | | |

3. The retaliation claim( 5) against Elliot, Flowers, Ison, and Carr concerning their

alleged response to Plaintiff’s grievances (First Amendment);
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4. The related equal protection claim against Elliot and Flowers (Fourteenth

Amendment);

5. The claim about blue ink in Plaintiff’s food against Ison (presumably, the Fourteenth

Amendment); and

6. The supervisory ljability claim against Cart concerning Flowers’ actions.

The Undersigned RECOMMENDS that the Court DISMISS the remaining claims (including all

of claims against Washington County Jail), for the reasons discussed above.

Defendants’ motion to manually file exhlblts is GRANTED (ECEF No. 1.) Plaintiff’s

motion for counsel, a conference, and discovery is DENIED at this time. (ECF No. 9)

Plaintiff is reminded that he must keep this Court informed of his current address, and

promptly file a Notice of New Address if he is released or transferred.

VL

Notice Regarding Obiections to this Report and RecommendatioJ

If any party objects to this Report and Recommendations (“R&R”), the party may Serve

and file specific, written objections to it within fourteen days after being served with a copy

thereof Fed.R. Civ. P. 72(b). All objections shall specify the port1on(s) of the R&R objected to

and shall be accompamed by a memorandum of law.in support 0 of the Obj ect1ons The Court may

extend the fourteen-day objections perlod if a timely motion for an extension of time 1s ﬁled

A Judge of this Court wﬂl make a de novo determination of those portions of the R&R 10

which objection is made. Upon proper objection, & Judge of this Court may accept, reject, Of

modify, in whole or in part, the findings orf recommendations made herein, may receive further

evidence or may recommit this matter to the Magistrate Judge with instructions. 28 US.C.§

636(0)(1).
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