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electronic surveillance powers correspond to SPLI’s
desire to remove obstacles impeding remedies against
improvident government action. SPLI shares a
commitment to government accountability and civil
liberties protection.

Unify.US is a 501c4 organization uniting faith-based
and economic grassroots conservatives to pursue
principles of individual freedom, limited government,
free enterprise, and traditional American values.
Unify.US promotes free people, free markets, prosper-
ity, and peace as principles for American greatness.
Unify.US advocates balance of power in our national
government and respect for our federal structure.

! Rule 37 Statement: This brief was not authored in whole or
in part by counsel for any party, and no person or entity other
than Amici, their members or counsel, has made monetary
contributions to its preparation and submission. The parties
received ten days notice of the filing of this brief.



2
REASONS FOR GRANTING THE PETITION

I. THE D.C. CIRCUIT CREATED A DE FACTO
NATIONAL RULE THAT ELIMINATES
SURVEILLANCE ACCOUNTABILITY.

The D.C. Circuit’s unique position over FISA-related
matters establishes binding national law on civil
remedies for unlawful government surveillance —
without the benefit of the percolation process this
Court values for developing complex legal questions.

A. The D.C. Circuit’s Exclusive Jurisdic-
tion Over FISA Matters Precludes
Meaningful Circuit Review.

Unlike most federal law, where circuits develop
competing approaches and this Court benefits from
their collective wisdom, FISA civil litigation concen-
trates in the D.C. Circuit. This concentration arises
from several interlocking factors.

First, the targets of FISA surveillance must
typically sue the federal officials who authorized
and executed that surveillance. Those officials are
overwhelmingly based in Washington. Under 28 U.S.C.
§ 1391(e), venue for civil actions against federal
officers lies in the district where “a substantial part of
the events or omissions giving rise to the claim
occurred.” For FISA surveillance, that district is
almost invariably the District of Columbia, where
applications are prepared, submitted, and approved.
See 50 U.S.C. § 1803(a) (establishing FISC in “the
District of Columbia”).

Second, the specialized nature of FISA litigation
discourages forum shopping. Plaintiffs who might
theoretically establish venue elsewhere face practical
obstacles: The relevant documents are classified and
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held in Washington; the officials with personal
knowledge are stationed there; and the judges most
familiar with FISA’s intricate statutory scheme sit on
the D.C. Circuit, several of whom serve or have served
on the Foreign Intelligence Surveillance Court (“FISA
Court”) or FISA Court of Review. See 50 U.S.C.
§ 1803(d) (providing that the FISA Court of Review is
staffed by judges designated by the Chief Justice).

Third, the government has strong incentives to
consolidate FISA-related litigation in Washington. The
Justice Department’s National Security Division,
which handles FISA matters, is headquartered there.
The FBI agents and DOJ attorneys involved in FISA
applications are predominantly based there. Defense
of these cases is coordinated through Main Justice.
When surveillance targets attempt to sue elsewhere,
the government routinely moves to transfer to the
District of Columbia.

The result is that the D.C. Circuit functions as the
court of last resort for FISA civil liability questions.
Absent this Court’s intervention, no mechanism exists
for other circuits to develop alternative approaches.
The “percolation” process that ordinarily allows
difficult legal questions to mature through multiple
judicial perspectives, see Arizona v. Evans, 514 U.S. 1,
23 n.1 (1995) (Ginsburg, J., dissenting) (describing
benefits of percolation), simply cannot operate.

This structural reality distinguishes Page’s case
from the typical situation in which this Court awaits a
circuit split before granting review. When one circuit’s
decision effectively establishes national law, Rule 10’s
reference to conflicts among courts of appeals cannot
require an actual split. The D.C. Circuit’s decision will
govern the rights of every American subjected to
unlawful FISA surveillance, unless the Court intervenes.
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B. The D.C. Circuit’s Ruling Conflicts with
Other Circuits’ Treatment of Analogous
Surveillance Claims.

1. The Circuits Split on Liability for
Fourth Amendment Surveillance
Falsehoods.

While the circuits have increasingly diverged on
when personal liability extends to Fourth Amendment
violations in novel contexts, several have recognized
that government surveillance, particularly surveillance
procured through fraud on a court, compels
constitutional accountability.

The Court, in Franks v. Delaware, 438 U.S. 154
(1978), established the constitutional requirement for
accountability when government agents include false
statements in warrant applications. The Court
reasoned that allowing government fraud reduces the
probable cause requirement to a nullity and
undermines the Warrant Clause.

The Fourth, Fifth, Seventh, Ninth, and Eleventh
Circuits permit individual civil liability while applying
relatively strict standards that favor plaintiffs. The
Fourth Circuit in Miller v. Prince George’s Cnty., Md.,
475 F.3d 621 (4th Cir. 2007), held that officers are not
entitled to qualified immunity when they make
intentionally or recklessly false material statements to
obtain warrants, for this prohibition is clearly
established law. The Fifth Circuit in Hughes v. Garcia,
100 F.4th 611 (5th Cir. 2024), holds it clearly
established, that officers who recklessly or
intentionally contribute misleading statements to
warrant affidavits violate the Fourth Amendment.

In Olson v. Tyler, 771 F.2d 277 (7th Cir. 1985), the
Seventh Circuit held that judicial approval of a warrant
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cannot serve as an absolute bar to liability; officers
who submit affidavits containing information they know,
or would know absent reckless disregard, is false, merit
no immunity. The Ninth Circuit in Hervey v. Estes, 65
F.3d 784 (9th Cir. 1995), established that if an officer
submits an affidavit containing statements he knew to
be false, “the shield of qualified immunity is lost.”

The Eleventh Circuit permits individual liability in
Kelly v. Curtis, 21 F.3d 1544 (11th Cir. 1994), holding
that officers violate clearly established constitutional
rights by seeking arrest warrants on conclusory or
false affidavits. That circuit emphasizes that qualified
immunity does not shield officers from liability for
intentional false statements.

But the D.C. Circuit’s approach combines restrictive
statute-of-limitations analysis with expansive qualified
immunity doctrine to foreclose any meaningful remedy
for surveillance targets, even when detailed findings
show that officials made material misrepresentations
to obtain FISA orders. The circuit conflict reflects funda-
mentally different views about whether the Constitution
permits unreviewable executive surveillance.

The D.C. Circuit’s treatment of this case, permitting
officials to escape liability despite documented misrep-
resentations to the FISA Court, creates an unacceptable
divergence. Under this rule, officials who deceive
Article III courts to obtain ordinary criminal warrants
may face civil accountability, while officials who
deceive the FISA Court for intelligence surveillance
enjoy categorical immunity. No principle of constitu-
tional law justifies treating American citizen surveillance
targets as second-class Fourth Amendment claimants.
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2. The Circuits Disagree on Accrual
Rules for Concealed Government
Misconduct.

The D.C. Circuit’s statute-of-limitations holding
conflicts with how other circuits treat claims involving
concealed government wrongdoing. While that court
found Dr. Page’s claims accrued when he had “inquiry
notice” of potential surveillance (when media reports
suggested he might have been surveilled), other
circuits apply the discovery rule more generously
when plaintiffs cannot possibly ascertain the facts
necessary to state a claim.

The Ninth Circuit holds that claims based on secret
government surveillance do not accrue until the
plaintiff “knows or has reason to know of the actual
injury.” Lukouvsky v. City & Cnty. of S.F., 535 F.3d 1044,
1051 (9th Cir. 2008). The discovery rule requires that
judicial deception claims begin accruing when the
underlying affidavit becomes reasonably available.
Klein v. City of Beverly Hills, 865 F.3d 1276 (9th Cir.
2017). The Ninth Circuit emphasizes that “Only after
examining the underlying affidavit can the plaintiff
identify the critical facts showing that “[an officer]
misled the [court] when applying for the warrant, and
had the [court] considered all of the facts that the
[court] would not have found probable cause.” Id. at
1279. The Ninth Circuit rejected immediate accrual
because it “would force plaintiffs without access to the
underlying affidavits to file unripe and factually
unsupported ... suits” and “would create a perverse
incentive for law enforcement to keep warrants under
seal until the applicable limitations period expires.” Id.

The Fourth Circuit applies a similar rule, recogniz-
ing that statutes of limitations should not run while
the government actively conceals misconduct.
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Supermarket of Marlinton, Inc. v. Meadow Gold
Dairies, 71 F.3d 119, 122 (4th Cir. 1995) (“the
fraudulent concealment tolling doctrine is to be ‘read
into every federal statute of limitation.” Quoting
Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946)).

The Fifth Circuit in Texas v. Allan Construction Co.
established that wrongs can be “self-concealing” when
“deception, misrepresentation, trick or contrivance is
a necessary step in carrying out the illegal act” rather
than being “separate from the illegal act and intended
only to cover up the act.” Texas v. Allan Constr. Co., Inc.,
851 F.2d 1526, 1529 (5th Cir. 1988). This self-concealment
doctrine potentially applies when officers structure
warrant applications to inherently conceal their falsity.

This Court addressed analogous issues in Rotkiske
v. Klemm, 589 U.S. 8 (2019), and Corner Post, Inc. v. Bd.
of Governors, 603 U.S. 799 (2024). Both decisions
emphasize that limitations rules must be interpreted
in light of when plaintiffs can actually vindicate their
rights. The D.C. Circuit’s ruling that claims accrue
based on speculation and rumor, before a plaintiff can
possibly obtain the classified information necessary to
plead with particularity, conflicts with this Court’s
guidance and exacerbates the circuit split.

C. The FISA Court’s Own Findings
Regarding Government Misconduct
Underscore the Necessity of Civil
Remedies.

1. The FISA Court’s December 2019
Order Confirms the Structural
Dependence on Government Candor.

In an extraordinary public order, then-Presiding
Judge Collyer of the FISA Court responded to the DOJ
Inspector General’s findings regarding the Page
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surveillance applications. Judge Collyer’s order is
remarkable for the severity of its rebuke. Order, In re
Accuracy Concerns Regarding FBI Matters Submitted
to the FISC, No. Misc. 19-02 (FISA Ct. Dec. 17, 2019).2

Judge Collyer emphasized that the FISA Court’s ex
parte proceedings create a “heightened duty of candor”
on the government. Because surveillance targets have
no opportunity to contest applications, “the FISC’s
assessment of probable cause can serve [its constitu-
tional] purposes effectively only if the applicant
agency fully and accurately provides information in its
possession that is material to whether probable cause
exists.” Id. at 2. The FISA Court “expects the govern-
ment to comply with its heightened duty of candor in
ex parte proceedings at all times. Candor is fundamen-
tal to this Court’s effective operation.” Id. at 3.

Judge Collyer found that “[t]he FBI’s handling of the
Carter Page applications, as portrayed in the OIG
report, was antithetical to the heightened duty of
candor described above.” Id. She continued: “The
frequency with which representations made by FBI
personnel turned out to be unsupported or contradicted
by information in their possession, and with which
they withheld information detrimental to their case,
calls into question whether information contained in
other FBI applications is reliable.” Id.

This judicial finding from the very court deceived
confirms what the Inspector General documented in
exhaustive detail: FBI officials made material misrep-
resentations to obtain surveillance authority over an
American citizen. The FISA Court’s own presiding
judge determined that the conduct was “antithetical”

2 https://www.fisc.uscourts.gov/sites/default/files/MIsc%2019%
2002%20191217.pdf.
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to the FBI’s legal and ethical obligations. Yet the D.C.
Circuit’s decision permits those same officials to
escape any civil accountability for that misconduct.

2. The FISA Court Ordered Remedial
Measures That Only Civil Liability
Can Enforce.

Following the December 2019 order, the FISA Court
ordered corrective measures. Judge Collyer directed
the government to submit “a sworn written submis-
sion of what it has done, and plans to do, to ensure that
the statement of facts in each FBI application accurately
and completely reflects information possessed by the
FBI that is material to any issue presented by the
application.” Order, In re Accuracy Concerns, No. Misc.
19-02, at 4 (FISA Ct. Dec. 17, 2019).

The government submitted a declaration from
FBI Director Christopher Wray describing over forty
corrective measures the Bureau planned to imple-
ment. Response to the Court’s Order Dated December
17, 2019, In re Accuracy Concerns, No. Misc. 19-02
(FISA Ct. Jan. 10, 2020).> Judge Boasberg, who
succeeds Judge Collyer as Presiding Judge, ordered
additional remedial measures. Order, In re Accuracy
Concerns, No. Misc. 19-02 (FISA Ct. Mar. 5, 2020).4

These administrative reforms, while important,
cannot substitute for civil accountability. They do not
remedy past violations or compensate those whose
rights have already been infringed. Administrative
measures depend on institutional willingness to
enforce them; officials who violated the prior rules face

3 https://www.justice.gov/nsd/page/file/1232301/download.

4 https://www.fisc.uscourts.gov/sites/default/files/FISC%20Decl
assifed%200rder%2020-02%20200305.pdf
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no personal consequences deterring future violations.
And they provide no remedy for constitutional injury
to past surveillance targets.

3. Civil Liability Provides the Account-
ability That Administrative Reforms
Cannot.

This Court has long recognized that civil remedies
serve functions that other forms of accountability
cannot replicate. See Bivens v. Six Unknown Named
Agents, 403 U.S. 388, 410 (1971) (Harlan, J., concur-
ring) (“For people in Bivens’ shoes, it is damages or
nothing.”). Administrative discipline depends on the
willingness of supervisors to discipline their subordinates.
Criminal prosecution depends on the willingness of
prosecutors to indict their colleagues. Only civil
liability, imposed by neutral courts at the behest of
injured parties, provides accountability independent of
the executive branch’s willingness to police itself.

The DOJ Inspector General’s report illustrates the
limitations of purely internal accountability. See Off. of
Inspector Gen., U.S. Dep’t of Just., Review of Four
FISA Applications and Other Aspects of the FBI’s
Crossfire Hurricane Investigation (Dec. 2019) (revised)®.
Despite finding seventeen significant errors or
omissions in the FISA applications, including failures
to disclose exculpatory information that undermined
probable cause, the Inspector General could only
recommend administrative remedies. Several of the
officials involved have since retired or moved to other
positions. Only one individual, FBI attorney Kevin
Clinesmith, faced criminal charges; he pleaded guilty
to altering a document used in the FISA process

5 https://www.justice.gov/storage/120919-examination.pdf.
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and received probation. See United States v.
Clinesmith, No. 1:20-cr-00165 (D.D.C. 2021). Without
civil liability, no mechanism holds the remaining
officials accountable — and no meaningful deterrent
prevents similar future conduct.

II. THIS CASE PRESENTS EXCEPTIONALLY
IMPORTANT QUESTIONS ABOUT CON-
STITUTIONAL ACCOUNTABILITY FOR
SURVEILLANCE ABUSE.

The Question Presented goes to the heart of whether
the Fourth Amendment retains practical force in the
national security context, whether Congress can
create meaningful remedies for surveillance abuse,
and whether the judicial branch can fulfill its
constitutional role as a check on executive overreach.

The Court has long recognized that Fourth Amendment
protections extend to electronic surveillance. See Katz
v. United States, 389 U.S. 347, 353 (1967) (“[Tlhe
Fourth Amendment protects people — and not places.”).
And the Court has emphasized that the warrant
requirement exists precisely to interpose a neutral
magistrate between the citizen and the executive.

The point of the Fourth Amendment, which
often is not grasped by zealous officers, is not
that it denies law enforcement the support of
the usual inferences which reasonable men
draw from evidence. Its protection consists in
requiring that those inferences be drawn by a
neutral and detached magistrate instead of
being judged by the officer engaged in the
often competitive enterprise of ferreting out
crime.

Johnson v. United States, 333 U.S. 10, 14 (1948).
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A. The Original Understanding Demands
Accountability for False Surveillance
Applications.

The Framers’ experience with unchecked govern-
ment surveillance powers directly informs the Fourth
Amendment’s text and structure. That generation
understood that ex parte proceedings, conducted in
secret and without recourse, posed exceptional dangers
to liberty that demanded exceptional safeguards.

1. The Framers Categorically Rejected
Secret, Unreviewable Government
Proceedings.

The Fourth Amendment emerged from concrete
historical abuses that the Framers experienced
firsthand. Chief among these were the general
warrants and writs of assistance that British officials
used to conduct indiscriminate searches of colonial
homes and businesses. See Boyd v. United States, 116
U.S. 616, 625 (1886) (describing writs of assistance as
“fresh in the memories of those who achieved our
independence and established our form of
government”). These writs, issued ex parte and
enforceable without judicial review, represented
precisely the form of unchecked executive power that
the Fourth Amendment was designed to prevent.®

James Otis’s 1761 argument against the writs of
assistance articulated the Fourth Amendment principle:
that government officers must be accountable for
exceeding lawful authority. John Adams later recalled,
Otis argued that writs of assistance placed “the liberty
of every man in the hands of every petty officer.” John

6 See also 5 The Founders’ Constitution 222-30 (Philip B. Kurland
& Ralph Lerner eds. 1987) (“Writs of Assistance 1761-62”).
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Adams, Abstract of the Argument, in 2 Legal Papers of
John Adams 134, 142 (L. Kinvin Wroth & Hiller B. Zobel
eds., 1965). The absence of any remedy for abuse rendered
these instruments intolerable to American liberty.

The colonial experience similarly informed the
Framers’ understanding. Star Chamber use of secret
proceedings exemplified the dangers of ex parte
justice. Sir Edward Coke’s condemnation of Star
Chamber practices resonated throughout the Founding
Era. See 4 Edward Coke, Institutes of the Laws of
England 60-66 (1644). The Framers understood that
proceedings conducted entirely outside public view,
with no opportunity for the accused to know or
challenge the evidence, threatened the very
foundations of ordered liberty. See generally Leonard
W. Levy, Origins of the Bill of Rights 150-79 (1999).

2. The State Ratifying Conventions
Demanded Protection Against Sur-
veillance Without Accountability.

The ratification debates reveal deep concern about
federal surveillance powers lacking adequate remedies.
Anti-Federalists repeatedly warned that without explicit
protections, federal officers could conduct searches
based on mere suspicion, with citizens having no
recourse. See Essays of Brutus, No. XI (Jan. 31, 1788),
reprinted in 2 The Complete Anti-Federalist 417, 420
(Herbert J. Storing ed. 1981) (warning that federal
officers “may commit what oppression, make what
distresses they please, and ruin you with impunity”).

Virginia’s ratifying convention proposed amendments
specifically addressing surveillance accountability.
George Mason argued that without proper limitations
and remedies, federal agents “may, unless the general
government be restrained by a bill of rights . . . go into
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your cellars and rooms, and search, ransack, and
measure, every thing you eat, drink, and wear.” 3
Jonathan Elliot, The Debates in the Several State
Conventions on the Adoption of the Federal Constitution
449 (1836). Patrick Henry similarly warned that
without accountability mechanisms, citizens would be
“completely and absolutely miserable” under federal
surveillance. Id. at 588.

Pennsylvania’s Minority Report, influential despite
representing the losing side at that state’s convention,
explicitly connected surveillance powers with the
need for civil remedies: “The personal rights of the
individual ought to be carefully secured . .. [including]
redress in the law for all injuries.” The Address and
Reasons of Dissent of the Minority of the Convention
of Pennsylvania to Their Constituents (Dec. 18, 1787),
reprinted in 2 The Documentary History of the
Ratification of the Constitution 617, 623 (Merrill
Jensen ed. 1976).

3. The Original Public Meaning of
“Oath or Affirmation” Required
Absolute Truthfulness Subject to
Legal Consequences.

The Fourth Amendment’s requirement that warrants
issue only “upon probable cause, supported by Oath or
affirmation” carried specific meaning to the Framers.
Blackstone explained that perjury in judicial proceed-
ings was “a crime committed when a lawful oath is
administered . . . [by one] who swears willfully,
absolutely, and falsely in a matter material to the
issue.” 4 William Blackstone, Commentaries *136-37.
The Framers understood that false swearing to obtain
judicial process constituted both a criminal offense
and grounds for civil liability. See 2 James Wilson,
Collected Works of James Wilson 1162 (Kermit L. Hall
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& Mark David Hall eds. 2007) (explaining that at
“common law, the punishment of perjury has been
very various”).

This understanding appears throughout early state
constitutions and laws. Maryland’s 1776 Constitution
provided that “all warrants, without oath or affirma-
tion, to search suspected places ... are grievous and
oppressive.” Md. Const. of 1776, Declaration of Rights,
art. XXIII. False swearing in such matters subjected
the affiant to both criminal prosecution and civil suit.
Massachusetts’ Constitution of 1780 similarly required
warrants be “supported by oath or affirmation,” Mass.
Const. of 1780, pt. I, art. XIV, with false swearing
creating civil liability under common law.

4. Ex Parte Proceedings Demanded
Heightened Accountability.

The Framers recognized that ex parte proceedings
posed unique dangers requiring special safeguards.
When the target of government action had no oppor-
tunity to contest the government’s assertions, the oath
requirement and subsequent accountability for
falsehood provided the only protection against abuse.

Early American courts applying Fourth Amendment
principles emphasized this heightened duty. In Grumon
v. Raymond, 1 Conn. 40 (1814), the Connecticut Supreme
Court held that an officer who obtained a warrant
through false statements could be held civilly liable,
reasoning that the warrant provided no protection
when procured by fraud. Allowing officers to escape
liability for false warrant applications would “destroy
all security of person and property.” Id. at 46-47.

Similarly, in Commonwealth v. Dana, 43 Mass. (2
Met.) 329 (1841), the Supreme dJudicial Court of
Massachusetts acknowledged the longstanding princi-
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ples that violations of that duty must have consequences,
albeit found that particular officer not in violation. Id.
The absence of an adversary to test the government’s
claims made subsequent accountability essential to
constitutional order.

5. The Original Understanding That
Citizens Must Be “Secure in Their
Persons” Required Meaningful
Remedies for Violations.

The Fourth Amendment’s guarantee that citizens be
“secure in their persons, houses, papers, and effects”
implied more than a mere prohibition on government
conduct. Security meant having effective remedies for
rights violated. Blackstone explained, “it is a general
and indisputable rule, that where there is a legal right,
there is also a legal remedy, by suit or action at law,
whenever that right is invaded.” 3 Blackstone, at *23.

This principle repeats in early American jurispru-
dence. Chief Justice Marshall held in Marbury uv.
Madison: “The government of the United States has
been emphatically termed a government of laws, and
not of men. It will certainly cease to deserve this high
appellation, if the laws furnish no remedy for the
violation of a vested legal right.” 5 U.S. (1 Cranch) 137,
163 (1803).

The Framers viewed as absurd the proposition that
government officials could violate the Fourth Amendment
through fraudulent warrant applications yet face no
civil consequences. Such immunity would render
citizens fundamentally insecure in their persons and
effects, defeating the Amendment’s central purpose.
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B. Historical Tradition Establishes the
Fundamental Importance of Civil
Remedies.

1. The Common Law Background
Demanded Civil Accountability for
Surveillance Abuse.

The Fourth Amendment incorporated common law
principles against arbitrary searches, calling for civil
remedies against officials who exceeded or abused
their authority.

The seminal case of Entick v. Carrington, 19 Howell’s
State Trials 1029, 95 Eng. Rep. 807 (K.B. 1765)7,
profoundly influenced the Framers’ understanding.
Lord Camden’s opinion, holding crown officers liable in
trespass for searches under invalid general warrants,
established that government officials enjoy no special
immunity when they violate citizens’ rights. Camden
rejected the government’s argument that state
necessity justified the search, declaring that “public
policy is not an argument in a court of law.” Id. at 1073.

This Court acknowledged Entick, in Boyd v. United
States, as “one of the landmarks of English liberty”
that “was in the minds of those who framed the Fourth
Amendment.” 116 U.S. at 626-27. Entick stands for the
proposition that unlawful government intrusions must
have remedies:

“Papers are the owner’s goods and chattels;
they are his dearest property; and are so far
from enduring a seizure, that they will hardly
bear an inspection; and though the eye cannot
by the laws of England be guilty of a trespass,
yet where private papers are removed and

" Reprinted in 5 Founders’ Constitution at 233.
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carried away the secret nature of those goods
will be an aggravation of the trespass.”

Id. at 627-28 (quoting Entick).

Early American courts consistently applied these prin-
ciples. In Grumon v. Raymond, 1 Conn. 40, the Connecticut
Supreme Court held that officials who procured
warrants through false statements may not claim the
warrant’s protection in trespass actions. Id. at 47.

Similarly, in Luther v. Borden, 48 U.S. (7 How.) 1
(1849), this Court recognized that trespass actions
against government officers serve as the traditional
remedy for unlawful searches as acts ultra vires. Id. at
34. While the Court found the political question
doctrine barred review in that case, it acknowledged
the continued availability of civil remedies for Fourth
Amendment violations. Id.

2. Trespass Actions Against Officials
Exceeding Warrant Authority Were
Universally Available.

Nineteenth century American courts held that
officers who exceeded their warrant authority or
obtained warrants through fraud faced personal
liability in trespass. Liability arose with particular
force when officers misrepresented facts to obtain
judicial process.

In Johnson v. Tompkins, 13 F. Cas. 840 (C.C.E.D. Pa.
1833) (No. 7,416), Justice Baldwin, riding circuit, held
that constables who seize property beyond what their
warrant authorized are liable in trespass. Id. at 845
(“they make the arrest at their peril.”). The court
explained that this liability means “the constable may
be punished by indictment, or subject to damages in
an action of trespass.” Id.
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State courts reached similar conclusions. In Fisher
v. McGirr, 67 Mass. (1 Gray) 1 (1854), the Massachusetts
Supreme Judicial Court held that officers executing
search warrants based on defective affidavits are
personally liable for trespass. Chief Justice Shaw
explained that requiring personal accountability for
warrant applications serves the principle of the state
Declaration of Rights, that “every subject ought to find
a certain remedy, by having recourse to the laws, for
all injuries or wrongs which he may receive in his
person, property or character.” Id. at 48; see also
Whitney v. Jenkinson, 3 Wis. 407, 412-13 (1854) (officer
seizing property “without authority of law,” subject to
suit, as “the improper conduct of the officer gives a
complete right of action to the defendant in the writ.”).

The principle extends to cases of fraudulent
representations. In Campbell v. Sherman, 35 Wis. 103
(1874), the Wisconsin Supreme Court held that an
invalid and excessive warrant “does not protect the
officer.” Id. at 110. The court reasoned that, “If the act
which the writ commanded him to do was a trespass,
he was not required to perform it.” Id.

3. Early American Precedent Estab-
lished Damages as the Remedy for
Unconstitutional Surveillance.

From the Republic’s earliest days, American courts
awarded damages for wunconstitutional searches,
recognizing monetary compensation as both a right of
the injured party and a necessary deterrent to official
misconduct.

In Wilkes v. Wood, 98 Eng. Rep. 489 (C.P. 1763), a
case well-known to the Framers and cited in colonial
protests against British search practices, the court
awarded substantial damages against officials who
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executed general warrants. The court instructed the
jury that damages should not merely compensate but
also “be a lesson to all persons in authority.” Id. at 498-99.

In Semayne’s Case, 77 Eng. Rep. 194; 5 Coke Rep. 91
(K.B. 1604), cited approvingly by early American
courts, the principle emerged that “the house of every
one is to him as his castle,” and violations of this
sanctuary require compensation. Early state cases
routinely awarded damages for unlawful searches. See,
e.g., Sandford v. Nichols, 13 Mass. 286 (1816)
(affirming damage award for unlawful search by virtue
of improper warrant).

This Court affirmed these principles. In Little v.
Barreme, 6 U.S. (2 Cranch) 170 (1804), the Court held
a naval officer personally liable for seizure beyond his
instructions, despite good faith reliance on presiden-
tial orders. Chief Justice Marshall explained that good
intentions provided no defense when constitutional
boundaries were exceeded. Id. at 179 (“the instructions
cannot change the nature of the transaction, or
legalize an act which without those instructions would
have been a plain trespass.”).

4., The Evolution from Physical to
Electronic Surveillance Maintained
the Tradition of Civil Remedies.

As surveillance technology evolved from physical
searches to electronic monitoring, Congress and the
courts consistently recognized that civil remedies
must adapt to maintain constitutional accountability.
This evolution demonstrates the enduring principle
that surveillance abuse requires civil redress,
regardless of the technological means employed.

When wiretapping emerged in the early twentieth
century, courts initially struggled with how Fourth
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Amendment principles applied. But once this Court
recognized in Katz v. United States that electronic
surveillance implicated Fourth Amendment rights, the
necessity of civil remedies followed inevitably from
historical tradition.

Congress responded to evolving surveillance technol-
ogies by creating statutory civil remedies that served
as modern analogues to traditional common law
actions. The Communications Act of 1934 included
civil liability for unlawful wiretapping. 47 U.S.C. § 605
(1934). When Congress enacted Title IIT of the Omnibus
Crime Control and Safe Streets Act of 1968, it included
express civil remedies for unlawful electronic surveillance.
18 U.S.C. § 2520. These provisions recognized that as
surveillance methods advanced, accountability mecha-
nisms must keep pace. See Zweibon v. Mitchell, 516
F.2d 594 (D.C. Cir. 1975) (en banc) (confirming pre-
FISA existence of damages cause of action against
individual officers for unwarranted counterintelli-
gence surveillance in violation of Fourth Amendment).

5. FISA’s Civil Remedies Represent the
Modern Continuation of Historical
Accountability Principles.

When Congress enacted FISA in 1978, it explicitly
incorporated civil remedies as essential to the
statutory scheme. Section 1810 provides that “[a]n
aggrieved person . . . shall have a cause of action
against any person who” violates FISA’s provisions. 50
U.S.C. § 1810(a). This provision represents not innova-
tion but continuation of centuries of Anglo-American
legal tradition requiring remedies for surveillance abuse.

The legislative history confirms Congress’s under-
standing that civil remedies were essential given
FISA’s ex parte proceedings. The House Permanent
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Select Committee on Intelligence explained that civil
liability was necessary because otherwise “agents and
supervisors alike could intentionally and totally
ignore the minimization procedures and be immune
from criminal or civil liability.” H.R. Rep. No. 95-1283,
pt. 1, at 97 (1978).

6. Historical Continuity Demands That
Secret Proceedings Have Subsequent
Accountability.

The historical tradition reveals an unwavering prin-
ciple: When government conducts surveillance through
ex parte proceedings, subsequent civil accountability
becomes more, not less, important. From Entick
through FISA, the law has recognized that the absence
of adversarial testing at the warrant stage requires
robust post-hoc remedies.

This principle appears consistently in analogous
contexts. In United States v. James Daniel Good Real
Property, 510 U.S. 43 (1993), this Court recognized that
when the government proceeds ex parte, subsequent
remedies become crucial: “The right to prior notice and
hearing is central to the Constitution’s command of
due process.” Id. at 53. Yet even in the extraordinary
case permitting seizure without notice, the claimant
retained “the right to bring a claim ... at some
unscheduled future hearing.” Id. at 54.

The same logic applies with greater force to FISA
surveillance. The statute’s requirement of ex parte
proceedings for national security reasons makes
subsequent civil remedies not merely important but
constitutionally essential. The D.C. Circuit’s decision
effectively eliminating such remedies breaks with
centuries of legal tradition and leaves a dangerous gap
in constitutional accountability.
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III. THE D.C. CIRCUIT’S DECISION NULLI-
FIES CONGRESSIONAL INTENT AND
STATUTORY TEXT.

A. Congress Created Civil Remedies to
Address the Unique Challenges of
Surveillance Accountability.

When Congress enacted FISA in 1978, it confronted
a fundamental problem: how to provide meaningful
oversight of intelligence activities that must, by their
nature, remain secret. Section 1810 of FISA provides
that “an aggrieved person ... shall have a cause of
action against any person who committed” a violation
of Section 1809’s prohibitions on unauthorized surveil-
lance and unlawful use or disclosure of surveillance-
obtained information. 50 U.S.C. § 1810. The statute
authorizes recovery of “actual damages, but not less
than liquidated damages of $1,000 or $100 per day for
each day of violation, whichever is greater,” plus
“punitive damages” and “reasonable attorney’s fees
and other investigation and litigation costs reasonably
incurred.” Id.

This remedial scheme reflects Congress’s judgment
that civil liability is essential to deter abuse. Unlike
criminal prosecution, which depends on the Executive
Branch’s willingness to police its own, civil suits
empower injured parties to seek redress directly. And
unlike administrative discipline, civil liability creates
incentives that operate ex ante, before misconduct
occurs. Congress determined that civil liability was
essential to deter abuse and provide redress absent
criminal process.

Congress reinforced this remedial framework in
2001 when it enacted Section 2712 of the USA
PATRIOT Act, creating a cause of action against the
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United States itself for the unlawful use or disclosure
of FISA-derived information. 18 U.S.C. § 2712. Notably,
Congress specified that claims under this provision
accrue “on the date upon which the claimant first has

a reasonable opportunity to discover the violation.” Id.
§ 2712(b)(2).

This explicit discovery-accrual rule in Section 2712
demonstrates Congress’s awareness that FISA violations
are, by their nature, concealed from victims. Congress
understood that requiring claims to accrue before
plaintiffs have a “reasonable opportunity to discover
the violation” would defeat the statute’s remedial purpose.

B. Statutory Interpretation Principles
Require Reversal.

The Court has long held that statutes should be
interpreted to give effect to congressional intent rather
than to defeat it. See, e.g., King v. Burwell,576 U.S. 473,
492 (2015) (“A fair reading of legislation demands a
fair understanding of the legislative plan.”). The D.C.
Circuit’s interpretation fails this test.

Several principles of statutory interpretation
support reversal:

The D.C. Circuit’s decision nullifies the remedy
Congress created. If claims accrue before plaintiffs can
plead facts sufficient to survive dismissal, the statutory
cause of action becomes illusory. This Court has
repeatedly cautioned against interpretations that
render statutory text “insignificant, if not wholly
superfluous.” See, e.g., Corley v. United States, 556 U.S.
303, 314 (2009). See also Antonin Scalia & Bryan A.
Garner, Reading Law: the Interpretation of Legal
Texts 174 (2012) (Surplusage Canon). The D.C.
Circuit’s rule renders Section 1810’s civil remedy
superfluous for any plaintiff whose surveillance



25

becomes publicly known before the government
acknowledges wrongdoing. See Scalia & Garner, at
174,176 & n.11.

Second, remedial statutes should be construed
liberally to effectuate their purposes. See Tcherepnin v.
Knight, 389 U.S. 332, 336 (1967). Congress enacted
Sections 1810 and 2712 to provide remedies for sur-
veillance abuse. An interpretation that forecloses
those remedies based on unverifiable suspicion contra-
venes this principle. Scalia & Garner, at 63 (“A
textually permissible interpretation that furthers

rather than obstructs the document’s purpose should
be favored.”).

Third, statutes should be interpreted in light of their
context and structure. “In ascertaining the plain
meaning of the statute, the court must look to the
particular statutory language at issue, as well as the
language and.design of the statute as a whole.” K Mart
Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988); see FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120,
133 (2000); Scalia & Garner, at 167-69 (Whole-Text
Canon). FISA’s structure, which requires secret
proceedings and prohibits disclosure of classified
information, necessarily implies that accrual cannot
occur until plaintiffs have access to facts sufficient to
plead a claim. Otherwise, the secrecy provisions would
operate to defeat the remedial provisions, a result
Congress could not have intended.
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CONCLUSION

The structural features that make this case
important also make it suitable for the Court’s review.
The legal questions are squarely presented. The
factual record, including the Inspector General’s
detailed findings, is well developed. The petitioner has
standing and a concrete interest in the outcome. This
Court should grant certiorari to ensure that American
citizens retain meaningful Fourth Amendment
protection against unlawful government surveillance.

The Court should grant the Petition.
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