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INTRODUCTION 
 
 The State’s cursory Brief in Opposition (“BIO”) only magnifies the need for this 

Court to review the two questions presented in Parker’s Petition. 

During her capital sentencing proceeding, Parker’s due process rights were 

fundamentally prejudiced by the State’s reliance on irrelevant and salacious evidence 

rooted in sex-stereotypes about Parker’s sex life and purported failings as a mother. 

Sentencing someone to death on such evidence is indefensible. And yet the State’s 

Brief doubles down, asserting that “the evidence of Parker as a ‘bad woman’ was 

admissible because the trial-court judge could have determined that the evidence was 

relevant to sentencing.” BIO at 5 (capitalization altered). The State’s position 

includes no response to—and reveals blatant disregard for—this Court’s recent 

holding that irrelevant, sex-stereotyping evidence can be “so unduly prejudicial that 

it renders the trial fundamentally unfair” in violation of the Due Process Clause. 

Andrew v. White, 604 U.S. 86, 88 (2025). 

The State’s response, or lack thereof, to Parker’s other question presented—

whether the Sixth Amendment right to an impartial jury is violated by extensive and 

prejudicial pretrial publicity shared on social media—fares no better. The State 

concedes that a trial court must consider pretrial publicity in “all forms of media,” 

including “social media,” for purposes of the presumed-prejudice test outlined by this 

Court in Skilling v. United States, 561 U.S. 358, 382–84 (2010). But the State has no 

response to the Texas Court of Criminal Appeals (“TCCA”) impermissibly discarding 

pretrial social media publicity in its Skilling analysis. Instead, the State inexplicably 
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characterizes Parker’s argument as asking for a “departure” from Skilling, when 

Parker is instead asking for Skilling to be applied. BIO at 2. The State’s confusion 

mirrors that of courts across the county in attempting to apply Skilling in the social 

media era. That is exactly why this Court’s review is urgent. 

ARGUMENT 
 
I. THE DUE PROCESS CLAUSE PROHIBITS SEX STEREOTYPING IN 

CAPITAL SENTENCING. 
 

As recently reaffirmed by this Court, “the Due Process Clause forbids the 

introduction of evidence” that is “so unduly prejudicial as to render a criminal trial 

fundamentally unfair,” including evidence that a defendant is “a bad wife, a bad 

mother, and a bad woman.” Andrew, 604 U.S. at 90, 96 (citation omitted). When the 

trial court admitted hundreds of pages of testimony aimed at proving Parker was a 

“bad woman,” she suffered a prejudicial, fundamental error that was preserved for 

this Court’s review. And the State’s defense of its reliance on sex stereotyping 

evidence to secure the death penalty proves that this Court’s review is needed.  

A. Parker’s due process claim based on sex-stereotyping evidence 
was preserved for this Court’s review. 

 
The State’s Brief offers no serious engagement with Parker’s preservation 

arguments. As explained in the Petition—and conveniently ignored in the State’s 

Brief—this Court granted review in Ake v. Oklahoma on the precise procedural 

posture presented here and reversed. 470 U.S. 68, 74 (1985).  

In Ake, this Court held that it had jurisdiction despite the Oklahoma Court of 

Criminal Appeals’ conclusion that the capital defendant waived the relevant issue by 

failing to object before the trial court. Id. at 74–75. In so holding, this Court explained 
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that Oklahoma “does not apply” its waiver rule “to fundamental trial error” such as 

the “federal constitutional error[]” at issue. Id. Therefore, “resolution of the state 

procedural law question depends on a federal constitutional ruling,” such that “the 

state-law prong of the court’s holding is not independent of federal law, and our 

jurisdiction is not precluded.” Id. (citing Herb v. Pitcairn, 324 U.S. 117, 126 (1945); 

Enter. Irrigation Dist. v. Farmers Mut. Canal Co., 243 U.S. 157, 164 (1917)). 

 This Court has jurisdiction over Parker’s due process claim for the same 

reason. Texas’s preservation rule does not apply to “fundamental error,” such as the 

“improper admission of evidence” that “render[s] the defendant’s trial fundamentally 

unfair.” In re A.D., 287 S.W.3d 356, 362 (Tex. App. 2009); see also Marin v. State, 851 

S.W.2d 275, 278 (Tex. Crim. App. 1993) (“Some rights are … so fundamental … that 

they cannot be forfeited.”). The State’s citation to Borgen v. State only bolsters this 

conclusion. 672 S.W.2d 456 (Tex. Crim. App. 1984). In Borgen, the TCCA held that 

when an error is “so prejudicial under the particular circumstances” as to “reflect a 

violation of due process of law,” the preservation rule “must give way” because such 

a fundamental error would “call for reversal.” Id. at 460. 

Parker suffered that exact kind of fundamental error: the State flooded her 

sentencing proceeding with prejudicial sex-stereotyping evidence about Parker being 

the wrong kind of mother, the wrong kind of wife, and the wrong kind of woman. See, 

e.g., 41 RR 62 (bad mother); 31 RR 26, 28 RR 176–77 (bad wife); 41 RR 119, 44 RR 

243–44 (bad woman). In day after day of testimony, a parade of witnesses recounted 

everything from Parker leaving her kids with relatives while she went out with her 
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husband, 41 RR 61–62; her “tight or way too revealing clothing,” 41 RR 119; her 

interest in “more sex” than her boyfriend, who “just wasn’t attracted to her,” 39 RR 

76–77, 89–90; her having an affair with a married man on a group camping trip, 44 

RR 146–49; her consumption of “sexual[ly] deviant” books, 48 RR 49; and much more. 

See Pet. at 8–11. This evidence was irrelevant to the jury’s deliberations on the 

sentencing phase special issues, “future dangerousness” and “mitigation,” and served 

only to unconstitutionally prejudice the jury against Parker for failing to conform to 

sex stereotypes.  

In applying Texas’s waiver rule, the TCCA implicitly, and necessarily, 

answered “no” to the antecedent question of whether the improper admission of sex-

stereotyping evidence rendered Parker’s trial fundamentally unfair. Ake, 470 U.S. at 

75 (“[T]he State has made application of the procedural bar depend on an antecedent 

ruling on federal law ....”). Thus, its “judgment does not rest on an independent state 

ground, and [this Court’s] jurisdiction is therefore properly exercised.” Id. at 74. This 

Court can and should grant review to rectify the grave miscarriage of justice that 

transpired below. 

B. The State’s endorsement of sex-stereotyping evidence in capital 
sentencing further necessitates this Court’s review. 

 
 The State’s stance is to openly endorse the use of discriminatory evidence in 

capital trials. This is no exaggeration. The State argues that “the evidence of Parker 

as a ‘Bad Woman’ was admissible and ‘served a legitimate purpose’” in the State’s 

pursuit of a death sentence for Parker. BIO at 5 (citation omitted). Rather than 

engaging with the law governing gender-based or racially discriminatory evidence, 



5 

the State’s Brief simply asserts that sex-stereotyping evidence was relevant to the 

sentencing phase because it revealed “the defendant’s background or character.” BIO 

at 6 (quoting Tex. Code Crim. Proc. art. 37.071 § 2(a)(1)). And, in an ironic twist, the 

State’s Brief also proclaims that such evidence was necessary because the Eighth and 

Fourteenth Amendments require a sentencer to be allowed to consider a “defendant’s 

character” as “a mitigating factor.” Id. (quoting Wells v. State, 611 S.W.3d 396, 408 

(Tex. Crim. App. 2020)). 

 The State’s arguments show shocking disregard for longstanding precedent 

that “a death sentence based upon consideration of ‘factors that are constitutionally 

impermissible or totally irrelevant to the sentencing process, such as for example the 

race, religion, or political affiliation of the defendant’ would violate the Constitution.” 

Baldwin v. Alabama, 472 U.S. 372, 382 (1985) (quoting Zant v. Stephens, 462 U.S. 

862, 885 (1983)). The State makes no distinction between allowable and prohibited 

types of character evidence and defends a death sentence procured in part on 

“evidence of Parker as a ‘Bad Woman.’” BIO at 5. But of course, evidence that targets 

a defendant on the basis of sex or race—or on a defendant’s conformity to or defiance 

of gender-based or racial stereotypes—is not permissible character evidence. The law 

has long recognized that it “would be patently unconstitutional for a State to argue 

that a defendant is liable to be a future danger because of his race,” Buck v. Davis, 

580 U.S. 100, 119 (2017); see also Turner v. Murray, 476 U.S. 28, 35 (1986). And this 

Court confirmed just last Term that the same principles are clearly established for 

irrelevant sex-stereotyping evidence, too, in the exact same context of “evidence about 
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[the defendant’s] sex life and about her failings as a mother and wife.” Andrew, 604 

U.S. at 87. 

 Whether Parker was a “Bad Woman” was inadmissible and totally irrelevant 

to the special issues posed to the jury during Parker’s sentencing proceeding. The 

introduction of this evidence was unduly prejudicial and rendered her trial 

fundamentally unfair, giving rise to “a mechanism for relief” under the Due Process 

Clause. Id. at 88. The State’s uncloaked defense of its pervasive use of discriminatory 

evidence to sentence Parker to death underscores the need for this Court’s review. 

II. THE STATE CONCEDES THAT SOCIAL MEDIA IS AN IMPORTANT 
COMPONENT OF PRETRIAL PUBLICITY THAT MUST BE 
ANALYZED UNDER THE SKILLING TEST. 

 
The State’s Brief asserts that Parker seeks a modification of the test this Court 

pronounced in Skilling and that she advocates for treating social media differently 

from other forms of media. That is not correct. Parker asks this Court to clarify the 

application of Skilling and does not seek deviation from it.  

The State concedes that “pretrial publicity include[s] all forms of media—from 

traditional forms to social media[.]” BIO at 1. That is precisely why it was error for 

the TCCA to ignore social media below. See Pet. App. 33a. The State’s response to the 

question presented is therefore no response at all. 

This Court must clarify that under Skilling, a court is required to consider all 

forms of pretrial publicity, including social media publicity, in evaluating a change-

of-venue motion. This encompasses traditional news media that is shared online via 
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social media, as well as publicity native to social media in the form of posts, 

comments, reactions, or Facebook group coordination around a case.  

CONCLUSION 
 

The Petition for a Writ of Certiorari should be granted. Alternatively, summary 

reversal would also be warranted. 
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