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CRIMINAL DISTRICT..COURT FOR THE PARISH OF
ORLEANS

STATE OF LOUISIANA CASE NUMBER: 472-876

VERSUS ¢ SECTION ‘13’
ERNEST MILLS !

i
Transcript of the Ruling in the above-

|
entitled Mattef, as heard before the
Honorable Darry1 Derbigny, Judge presiding
under the date of January 15, 2025.

APPEARANCES:

FOR THE STATE:
Danny Tran, Esq., ADA
Stephanie Bruno, AAG

Irena zajickova, AAG

|
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FOR THE DEFENQE:

Jennifer Cameron, Esq.

REPORTED BY:
Linda B. Legaux,
Certified Court Reporter
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PROCEEDTINGS
MR. TRAN:

Ernest Mills on page 15, set for a
Ruling.

MS. BRUNO:

Irena éajickova and Stephanie Bruno
for the state.
MS. CAMERO&:

Jennifer Cameron on behalf of Ernest
Mills, You? Honor.

THE COURT:%

Is Mr. 'Mills with us? Is he here?
MS. CAMERON: '

He is not, Your Honor. we’11 will
waive his presence.

THE COURT:;

Mr. Mii1s is scheduled for - you’re
waiving his appearance for purposes of
this Ruling?

MS. CAMEROIR\J:

Yes, s{r.

ZAJICKOVA:

Your Honor, this is a case that is

in - .
MS. CAMERON:

Post—cénviction. This case is in
Post-Convi&tion Relief posture.
THE COURT:

ves, ma’am, I understand that.
MS. ZAJICKOVA:

The State has filed procedural

objectionsﬂ which is what is set for

—

— — e . Linda Legaux
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Ruling today. we filed procedural
objections. Mr. Mi11;f counsel has filed
a response to our Précedura] Objection.

If Your Honor is brepared to move
forward, we can make%argument, or if you
want to hear argumenﬁ, we can make
argument. i
THE COURT: |

I don’t think it will be necessary.
I am in receipt of the p1eadings from
either side, and.I héve reviewed those
with the staff. Based thereupon, the
Court is going to deﬁy the State’s
Procedural Objectioné and order the.
Matter be set for an:Evidentiary
Hearing. Note your o?jection.
MS. ZAJICKOVA: :

Please note the :State’s objection.
We would notice our intent to seek a
writ.
THE COURT:

i
Pick a date for that. very well.
MS. ZAJICKOVA: {

I

we would ask for a writ Return date

and we would ask for:a Stay of the
proceedings pending fhe writ.
THE COURT: | ‘
I will Grant thefStay._
MS. CAMERON:
Yes, Your Honor.:
THE COURT:

Can we do this in a week

APPENDIXA | Linda Legaux
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MS. ZAJICKOVA:

Two weeks?

THE COURT:

Two weeks. Okay. 2-20 for a writ
status. ‘

*%*0FF THE RECORD DISCUSSION**
THE COURT: {

2-20.

ZAJICKdVA:

Is the keturn date for the writ
2-20, or -,

THE COURT:

2-20 on the Return wWrit Application.
MS. _ZAJICKQVA:

okay. T will appear and advise if
it’s fi]ed;or if we need more time,
which I don’t think we will.

THE COURT: !

You caﬁ make application to request
such if yo@ need it.
MS. ZAJICKOVA:

Actually, I think it has to be a 30-
day return date, so -
THE COURT::

That’s what I thought. That’s why I
asked of yéu could abbreviate it, then
with your bermission.

MS . ZAJICKPVA:

what if we did 2-13 for the Return
date and tﬁen 2-20 for status to see if
it’s been écted upon?

THE COURT::

Y
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I can do that. So 2-13 will be the
new - %
MS. ZAJICKOVA:

And that’s not a court date. That'’s
just a - |
THE COURT: |

An internal.
MS. Zl\JII(:K(iV#\:

Due daté for the application, yes --
THE COURT: |

Yes. 1
MS. ZAJICKOVA:

- for'us to file with the Fourth

Circuit. Thank you, Judge.

*API;EiNDIXA . Linda Legaux
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REPORTER’S PAGE

I, Linda B.;Legaux, Certified Court
Reporter, in and for the State of Louisiana,
the officer, as defined in Rule 28 of the
Federal Rules of C%vi] Procedure and/or Article
1434 (b) of the touisiana Code of Civil
Procedure, before &hom these proceedings were
held, do hereby stéte for the Record:

That due td the interaction in the
spontaneous discoufse of the proceedings,
dashes (--) have been used to indicate pauses,
changes in thought, and/or talk-overs; that
same is the proper method of a court reporter’s
transcription of proceedings, and that the
dashes (--) do not indicate that words or
phrases have been ﬂeft out of this transcript;

That any words and/or names which could
not be verified th}ough reference material have

been denoted with the phrase “(phonetic).”

i
i

dmdw b @MW

L1n B. Legaux, Cg

jCertnc'led court Reporter

|
i
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i
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CERTIFICATE

This certificate is valid only for a transcript

accompanied by my priginaW signature and

original reguired %ea1 on this page.

I, Linda B. Legaux, Official Court
Reporter in and foy the State of Louisiana,
employed as an Official Court Reporter by the
Orleans Parish Crﬁhina1 District Court, for the
State of Louisiana% as the officer before whom
this testimony waﬁ taken, do hereby certify
that this testimoqy was reported by me in the
steno mask reportfng method, was prepared and
transcribed by me;or under my direction and
supervision, and is a true and correct
transcript to the;best of my ability and
understanding, thdt the transcript has been
prepared 1in comp1ﬂance with transcript format
guidelines requiréd by statute or by rules of
the board or by tﬁe Supreme Court of Louisiana,
and that I am not related to counsel or to the
parties herein, nor am I otherwise 1nterested

in the outcome of this Matter.

‘;mﬁkﬂ/ f5 (:E{Eﬂaiéi::

L1n a B. Legaux 49{f£4)
Certified Court Reporter

Criminal District Court
parish of Orleans

State of Louisiana
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NO. 2025-K-0106
COURT OF APPEAL, FOURTH CIRCUIT

STATE OF LOUISIANA

STATE OF LOUISIANA
VERSUS

ERNEST MILLS

IN RE: STATE OF LQUISIANA
APPLYING FOR: SUPERVISORY WRIT
DIRECTED TO: HONORABLE DARRYL A. DERBIGNY
CRIMINAL DISTRICT COURT ORLEANS PARISH
SECTION "J", 472-876
WRIT DENIED
The Relator, the State of Louisiana, seeks review of the January 15, 2025
district court ruling that deterrﬁined the Respondent, defendant Ernest Mills’,
second application for post—coﬁviction relief was timely pursuant to La. Code
Crim. Proc. art. 930.8. The district court also rejected the Relator’s procedural
objections to the Respondent,:defendant Ernest Mills’, application for post-

conviction relief. The Relator’s writ application is denied.

New Orleans, Louisiana this 25" day of March, 2025.

RDJ

JUDGE RACHAEL D. JOHNSON

LOBRAN 0, J., DISSENTS AND ASSIGN REASONS

JUDGE JOY COSSICH LOBRANO

TGC

JUDGE TIFFANY GAUTIER CHASE

APPENDIX B
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STATE OF LOUISIANA . * ~ NO. 2025-K-0106
VERSUS COURT OF APPEAL
ERNEST MILLS ' FOURTH CIRCUIT

STATE OF LOUISIANA

LOBRANO, J., DISSENTS AND ASSIGNS REASONS

I respectfully dissent from the majority’s denial of the State’s writ, which
seeks supervisory review of the district court’s erroneous ruling denying the State’s
procedural objections to the succlessive application for post-conviction relief filed

by Ernest Mills (“Defendant™). The State correctly asserts that Defendant’s

application is untimely, repetitive, and procedurally barred under La. C.Cr.P. arts.

930.8 and 930.4.

Moreover, I agree with the State’s argument that Defendant’s claim fails as a
matter of law because it does not state a valid ground for relief.’ I find that
Defendant’s claim is legally meritless, as his application does not allege a claim
which, if established, would enti’ide him to relief. It is this fundamental error that I
address in my dissent. 5

Once an evidentiary hearing is ordered for his post—convictioﬁ application,

the defendant is afforded the opportunity to present evidence and subpoena

witnesses, including the now-adult victim, to testify about her past fears and

! See La. C.Cr.P. art. 927 (“If an application alleges a claim which, if established, would entitle
the petitioner to relief, the court shall brder the custodian, through the district attorney in the
parish in which the defendant was convicted, to file any procedural objections he may have, or
an answer on the merits if there are no procedural objections, within a specified period not in
excess of thirty days. . . . In any order of the court requiring a response by the district attorney
pursuant to this Article, the court shall render specific rulings dismissing any claim which, if
established as alleged, would not entitle the petitioner to relief, and shall order a response only as
to such claim or claims which, if established as alleged, would entitle the petitioner to relief.”);
La. C.Cr.P. art. 928 (“The application may be dismissed without an answer if the application
fails to allege a claim which, if established, would entitle the petitioner to relief.”).

" APPENDIX C , | 1
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uncertainties about testifying. Such a hearing not only undermines the finality of

convictions but also makes the post-conviction process a tool for abuse, subjecting

the survivor to unnecessary retraumatization.
!

Louisiana law strongly proitects victims of sexual abuse, especially children,
from repeated litigation that would retraumatize them and undermine the finality of
their cases. Courts recognize that:subj ecting victims to unnecessary and prolonged
court proceedings perpetuates pS}j’lchological harm and contravenes the legislative
intent behind laws designed to safeguard their well-being. See Folse v. Folse, 98-
1976, pp. 16-17 (La. 6/29/99), 738 So.2d 1040, 1049 (noting that “[c]hildren . . .
are more likely to be traumatized'iby the courtroom experience”). To allow post-
conviction challenges to proceed ;based solely on allegations that a child victim
hesitated or was reluctant to testiify would create an untenable precedent,
incentivizing endless collateral attacks on final convictions and discouraging
' Victims from coming forward at all.

Defendant argues that his guilty plea should be revisited based on the
alleged nondisclosure of two lettérs indicating that the child victim was reluctant to
testify. This argument is legélly flawed. The United States Supreme Court has held
that the Constitution does not require disclosure of impeachment evidence prior to
a guilty plea. See United States v[ Ruiz, 536 U.S. 622, 633, 122 S.Ct. 2450, 2457,
153 L.Ed.2d 586 (2002); see alsg Alvarez v. City of Brownsville, 904 ¥.3d 382, 392
(5th Cir. 2018) (noting Supreme Court’s holding in Ruiz that “the Constitution
does not require the Government? to disclose material impeachment evidence prior
to entering a plea agreement with a criminal defendant”); Mansfield v. Williamson
Cnty., 30 F.4th 276, 280 (5th Cir;. 2022) (noting that “Brady focuses on the
integrity of trials and does not regch pre-trial guilty pleas™); United States v.

Conroy, 567 F.3d 174, 179 (5th Cir. 2009) (per curiam) (rejecting argument that

exculpatory evidence must be turned over before entry of a plea); Orman v. Caine,

2




228 F.3d 616, 617 (5th Cir. 2000) (stating that “Brady requires disclosure only to
ensure a fair trial, which is not implicated when a defendant waives trial and pleads
guilty”); Matthew v. Johnson, 201 F.3d 353, 361-62 (Sth Cir. 2000) (holding that
failure to disclose exculpatory ev%dence does not violate the Constitution when the
defendant waives trial).

Thus, under well-settled precedent, Defendant’s Brady claim fails because
he pleaded guilty. A guilty plea cionstitutes a waiver of all non-jurisdictional
defects, including the right to coritest pretrial discovery violations. See, e.g.,
Conroy, 567 F.3d at 178 (“[A] guilty plea precludes the defendant from asserﬁng a
Brady violation.”); United Statesiv. Meza, 843 F. App’x 592, 599 n. 3 (5th Cir.
2021) (“It is well-settled that a defendant’s guilty plea waives his pre-plea rights to
Brady material.”).

Even assuming, arguendo,.that Defendant’s claim were not procedurally
barred by his guilty plea, his argument still fails under the required elements of a
Brady violation. To make out a sjuccessful Brady claim, a defendant must show
that (1) the evidence is favorablefto the defendant because it is either exculpatory

|

or impeaching in nature; (2) the evidence was suppressed by the prosecution; and
(3) prejudice arose because the sélppressed evidence was material. Strickler v.
Greene, 527 U.S. 263,281, 119 §.Ct. 1936, 1948, 144 1..Ed.2d 286 (1999).

In the case sub judice, De%endant does not explicitly state whether the
alleged letters are exculpatory oré merely impeachment evidence. However, his
argument that knowledge of the Evictim’s reluctance “would have influenced his
decision to go to trial” suggests t%hat the letters are, at most, impeachment evidence

rather than direct exculpation. eru'z makes clear that the prosecution’s duty to

disclose impeachment evidence does not extend to the plea-bargaining stage. Ruiz,

536 U.S. at 633, 122 S.Ct. at 2457.

APPENDIX C
12a




The prosecution is not required to disclose every fluctuation in a victim’s
willingness to testify, particularly when a defendant has already made the strategic
choice to plead guilty rather than risk a life sentence. The issue is not whether the
victim expressed fear or uncertaihty about testifying, but whether Defendant’s
guilty plea was lawfully entered in accordance with constitutional and legal
standards. Defendant has failed to demonstrate how this evidence would have
rendered his plea involuntary, unireliable, or otherwise invalid.

The district court erred in allowing this successive post-conviction

application to proceed. Defendani’s claim is procedurally barred under La. C.Cr.P.

arts. 930.8 (untimely) and 930.4 trepetitive and successive claims); precluded by

his guilty plea, which waived any Brady claim; and substantively meritless, as
Brady does not apply to impeachinent evidence in the plea-bargaining context. For
these reasons, I would grant the State’s writ, reverse the district court’s ruling, and

dismiss Defendant’s post—convicﬁon'application.

TAPPENDIXC |
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09/16/2025 "See News Release 041 for any Concurrences and/or Dissents."”

Tz Bupreme Qourt of the State of Wouistany

STATE OF LOUISIANA

No. 2025-KP-00512
V8.

ERNEST MILLS

IN RE: State of Louisiana - Applicant Plaintiff; Applying For Supervisory Writ,
Parish of Orleans Criminal, Criminal District Court Number(s) 472-876, Court of
Appeal, Fourth Circuit, Number(s) 2025-K-0106;

September 16, 2025

Writ application granted. See per curiam.
JDH
LW
WIC
IBM
PDG
MG

Supreme Court of Louisiana
Seﬁtember 16,2025 ]
= S Moxange
APPENDIX D Chief Deputy LClerk of Court :
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SUPREME COURT OF LOUISIANA

No. 25-KP-00512
STATE OF LOUISIANA
v.

ERNEST MILLS

ON SUPERVISORY WRIT TO THE CRIMINAL DISTRICT COURT,
PARISH OF ORLEANS

PER CURIAM:

Writ granted. The district court’s ruling granting an evidentiary hearing

is reversed, and the defendant’s épplication for post-conviction relief is dismissed
for the reasons assigned by Judge Lobrano, dissenting in the court below.
State v. Mills, 2025-K-0106 (La. App. 4 Cir. 3/2.5/25) (unpub’d) (Lobrano, J.,

dissenting with reasons).
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Supreme Qourt

STATE OF LOUISIANA
Nefo @rleans

CHIEF JUSTICE )
JOHN L. WEIMER Sixth District VERONICA O. KOCLANES

JUSTICES ) CLERK OF COURT

: WILLIAM J. CRAIN First District ’

JOHN MICHAEL GUIDRY Second District 400 Royal St., Suite 4200
CADE R. COLE Third District NEW ORLEANS, LA 70130-8102
JAY B. MCCALLUM Fourth District
JEFFERSON HUGHES . Fifth District TELEPHONE (504) 310-2300
PIPER D. GRIFFIN Seventh District HOME PAGE http:/Aww lasc.org

November 25, 2025

Re: STATE OF LOUISIANA VS. ERNEST
MILLS
2025-KP-00512

Dear Counsel:-

Action in the referenced case is linked to writ news release number 52 issued by this -

Court. Please go to https://www.lasc.org/CourtActions/2025 to view the Court’s:
ruling.

Regards,

Veronica O. Koclanes
Clerk of Court

VOK: KM

ccs:  All Counsel
Hon. Darryl Derbigny
Hon. Darren Lombard
Hon. Justin I. Woods, Clerk :
Criminal District Court: 472-876 - Div:J
Court of Appeal, Fourth Circuit: 2025-K-0106
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11/25/2025 "See News Release 052 for any Concurrences and/or Dissents."

@he Supreme Qourt of the State of Lovisiana

STATE OF LOUISIANA
No. 2025-KP-00512

VS.

ERNEST MILLS

IN RE: Emest Mills- Applicant Defendant; Applying for Rehearing, Parish of
Orleans Criminal, Criminal District Court Number(s) 472-876, Court of Appeal,
Fourth Circuit, Number(s) 2025-K-0106;

November 25, 2025

Application for rehearing denied.

Supreme Court of Louisiana
November 25, 2025

Keoo Mata e
Chief Deputy Clerk of Court
For the Court
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IN THE

1
I

FOURTH CIkCUIT COURT OF APPEAL

l
STATE OF LOUISIANA
i
|
I

NO.

|
STATE OF LOUISIANA

VERSUS

ERNEST MILLS

APPLICATION FOR WRIT OF SUPERVISORY REVIEW
FROM A RULING BY THE ORLEAN S CRIMINAL DISTRICT COURT
CASE NO 472-876, SECTION “J»

THE HONORABLE DARRYL DERBIGNY, JUDGE PRESIDING

|
i
ORIGINAﬂ WRIT APPLICATION OF
THE LOUISTANA ATTORNEY GENERAL, APPLICANT

LIZ MURRILL
Louisiana Attorney General

Irena Zajickova, #35394

Stephanie May Bruno, #

1. Taylor Gray, #33562

Louisiana Department of Justice

Post Office Box 94005

Baton Rouge, Louisiana 70804

Telephone: (225) 326-6200

Facsimile: (225) 326-6297

E-Mail: Zajickoval@ag.louisiana.gov
BrunoS@ag.louisiana.gov
Grayl@ag.louisiana.gov
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- EXHIBITS

Exhibit 1: Indictment

Exhibit 2: First Application for Po;st-Conviction Relief

Exhibit 3: State’s Procedural Obje;ctions to Defendant’s First PCR Application
Exhibit 4: Minute Entry, July 1, 2?14

Exhibit S: Second Application for Post-Conviction Relief (with attached exhibits A-
N)

Exhibit 6: State’s Procedural Objections to Defendant’s Second PCR Application
(with attached exhibits 1 and 2)

Exhibit 7: Defendant’s Response to State’s Procedural Objections’

Exhibit 8: Minute Entry, January 15, 2025

Exhibit 9: State’s Notice of Intenti to File Writ and Motion for Stay of Proceedings
Exhibit 9.1 . Signed Copy of Notice of Intent and Motion for Stay?

Exhibit 10: Docket Master, 472—8‘?76 “J?

Exhibit 11: Transcript, January 1$, 20253

i
|
|
|
|
i
|
b

! This exhibit is not certified, because the Attorey General was unable to locate it within the court record.

2 The Attorney General was unable to locate the copy of the Notice of Intent and Motion for Stay that was signed by
the District Judge in the court record. The Attorney General has therefore attached an unsigned, certified copy of the
documents as Exhibit 9, and a signed, but uncertified, copy of the document as Exhibit 9.1.

3 The Attorney General has requested the tranécript of the trial court’s ruling but has not received it yet. The Attorney

General will supplement its writ application with the transcript upon receipt.
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JURISDICTIONAL STATEMENT

This Court has jurisdiction pursuant to Article 5, Section 10(a) of the
Louisiana Constitution, which provides that a court of appeal “has supervisory
Jurisdiction over cases which arise within its circuit.” La. Const. art. V. § 10(a).

STATEMENT OF FACTS

Because the defendant pled guilty and did not proceed to trial, the facts of the

case are not set forth in the record.

STATEMENT OF THE CASE

I Trial Court Proceeéings and Guilty Plea

On September 13, 2007, anl Orleans Parish grand jury returned an indictment
charging the Defendant with two counts of Aggravated Rape and one count of Sexual
Battery, violations of La. R.S. 14{:42 and La. R.S. 14:43.1, respectively.* On April
8, 2009, the State, through the Orjeans District Attorney’s Office, announced that it
was ready for trial, and jury selection began. Before a jury was sworn in, the -
Defendant reached a plea agreemén’t with the State.” At that time, the State amended
the bill of indictment to one count of Forcible Rape, a violation of La. R.S. 14:42.1,
to which the Defendant pled guilty.® The State dismissed the other charges, and the

Defendant was sentenced to serve 30 years at hard labor pursuant to the plea

agreement.’

II. Defendant’s First A‘pplication for Post-Conviction Relief

On April 6, 2011, the Defeﬁdant filed his first counseled application for post-

conviction relief (“First PCR Aplplication”), along with a motion to withdraw his

guilty plea.? In the First PCR Appjlicati on, he claimed: (1) his plea was not khowing,

|
voluntarily, and intelligent; (2) a Brady violation; and (3) Ineffective Assistance of
i

'

4 Ex. 1, Indictment. '

* Ex. 10, Docket Master, p. 3 (04/08/2009 Minute Entry).
S1d.

T1d.

8 Ex. 2, First PCR Application.
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Counsel.® As part of the ineffective assistance claim, he asserted that his attorney '
failed to verify the availability of the State’s key witness (the rape Victim) at trial.!®
The State filed procedural objections on May 2, 2014.1' On July 1, 2014, the District
Court denied this PCR application.'? This Honorable Court denied writs, 2014-K-
0937 (10/23/14), and the Louisiana Supreme Court declined to consider the
Defendant’s writ application as uintimely, 2014-KH-0423 (12/7/15).

III. Second Applicationj for Post-Conviction Relief

On November 10, 2021, Orleans Parish District Attorney Jason Williams
recused himself because he représented the Defendant in the case prior to taking
office, and the Attorney General fook over the matter on behalf of the State, '3

| On February 15, 2023, the Defendant filed a Second or Subsequent Uniform

Application for Post-Conviction Relief (“Second PCR Application™), claiming that
the State withheld evidence that the Victim was uncooperative at the time of trial, a
violation of Brady v. Maryland, 373 U.S. 83 (1963).4 Thereafter, the District Court
set a deadline of July 25, 2023 for the Attorney General to file an answer or
procedural objections to the application.

The Attorney General filed procedural objections to the Defendant’s Second
PCR Application on July 25, 2054, arguing that it was untimely and repetitive in
violation of La. C.Cr.P. arts. 930.é and 930.4, and that it failed to state a claim upon
which relief could be granted.'® The Defendant filed a response to the Attorney

General’s procedural objections on November 2,2023.1

%1d at3-11. E
/d at7.

'"Ex. 3, State’s Procedural Objections to First PCR Application,

12 Ex. 4, Minute Entry from July 1, 2014,

* Ex. 10, p. 4 (11/10/2021 Minute Entry). ,

' Ex. 5, Defendant’s Second Application for Post-Conviction Relief, pp. 7-9 of attached Memorandum of Support for
Application for Post-Conviction Relief. :

'* Ex. 6, State’s Procedural Objections to Defendant’s Second PCR Application.

' Bx. 7, Defense Response to State’s Procedural Objections.
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On January 15, 2025, the District Court overruled the Attorney Ge'neral’s’
Procedural Objections and ordered that the matter be set for a hearing.!” The
Attorney General orally noticedéintent to seek supervisory writs and moved for a
stay of the proceedings, which w?as granted.'® The District Court set a return date of |
February 13, 2025 for the ﬁlinig of the State’s writ application.!® The Attorney

General’s writ application timely follows.

ISSUE PRESEN TED

. ] . . ,
Whether the District Court erred in overruling the Attorney General’s

procedural objections to the Defehdant’s Second PCR Application.

ASSIGNMENT OF ERROR
The District Court erred 1n overruling the Attomey’s General’s procedural

objections to the Defendant’s Second PCR Application.

SUMMARY OF THE ARGUMENT

The District Court erred in overrﬁling the Attorney’s General’s procedural -
objections to the Defendant’s Second PCR Application because it is both untimely
and repetitive, in violation of Arfticles 930.8 and 930.4 of the Louisiana Code of
Criminal Procedure. It also fails t?o state a claim upon which _relief can be granted, :
and the District Court erred in oréiering a hearing on the merits of the Defendant’s
claim. |
LAW: AND ARGUMENT

The Second PCR Appl:ication is Untimely by More Than Ten Years
and it is Repetitive Because It Raises the Same Claim as the Prior
Application. '

A. The Second PCR Application is Untiﬁlely by More Than A Decade.

The District Court erred in overruling the Attorney General’s procedural

objection related to untimeliness. The Defendant’s Second PCR Application is

"7 Ex. 8, Minute Entry from January 15, 2025. )

'8 Ex. 9.1, State’s Notice of Intent to File Writ Application and Motion for Stay of Proceedings (signed by the District
Court).
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!
untimely by more than a decade, and he has failed t6 prove thgt an exception applies.
The Louisiana Code of Cfiminal?Procedure states, in pertinent part, “No application
for post conviction relief, includ:ing applications which seek an out-of-time appeal,
shall be considered if it is filed m?ore than two years after the Jjudgment of conviction
and sentence has become final uinder the provisions of Article 914 or 922 ...” La.,
C.Cr.P. art. 930.8. Because the Defendant’s conviction became final in 2013, the |

Second PCR Application is at least ten years untimely.

B. The Defendant Has Failed to Establish That He Should Be Exempt
From the Two-Year Time Limitation Or That He Diligently Sought
the Newly-Discovered Information That Supports His Claim.

Additionally, the Defendagt failed to establish that he should be exempt from

the two-year time limitation foriseeking post-conviction relief. A defendant may
circumvent the time bar if “[tIhe z;pplication alleges, and the petitioner proves or the
state admits, that the facts upon w:hich the claim is predicated were not known to the
petitioner or his prior attorneys.” La. C.Cr.P. art. 930.8(A)(1). However, he must |
also “prove that he exercised diligtence in attempting to discover any post conviction
claims that may exist. ‘Diligencei,’ for the purposes of this Article is a subjective
inquiry that shall take into accoun%t the circumstances of the petitioner.” Id.

The Defendant alleged that the Second PCR Application was triggered by the

discovery of previously-unknown information about the victim’s uncooperativeness.

This is patently untrue, which will be discussed in more detail below. However, even

assuming the truth of his assertion, the Defendant did not provide any explanation
for his failure to exercise diligencq in obtaining the “new” information earlier. In his
First PCR Application filed in 2011, the Defendant alleged as part of his claim of
ineffective assistance of counsel, “The record indicates some problems early in the

case with obtaining the presence of the complaining witness in open court. The
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record does not indicate whether the witness was available for testimony at the time
Mr. Mills entered his plea.”?

It is clear from this statement that when the Defendant filed his first PCR -
application in 2011, he was already aware that the District Attorney’s Office may
have had some issues getting in ‘jtouch with the victim early on in the case. He had
been formulating a claim regardixflg the Victim’s uncooperativeness as early as April
2011 (if not earlier) and includéd it in the First PCR Application. Therefore, he
should have been seeking out ar?ly and all documentation to support such a claim
when he first made the claim, in April 2011,

Notably, the First PCR Application states “Mr. Mills reserves the right to
supplement this assignment of error as evidence presents itself.”?! Based upon this
language, it is clear that in 201‘1, the Defendant was aware that he should be
gathering information in support 'of his claim that trial counsel was ineffective for

failing to verify the availability of the Victim. Around the time he filed that

Application, the Defendant engaged in a public records request with the District

Attorney’s Office, as evidenced by the following language contained within the First
PCR Application: “Here, because.Mr. Mills is still waiting on a return on his public
records request, his Brady claim.is not yet ripe. Mr. Mills expressly reserves the
right to supplement this filing should evidence of the claim present itself,”2?
However, the Defendant never supplemented any of his claims before the
District Court denied the First P;CR Application in 2014. Even though he was
actively seeking public records frlom the District Attorney’s Office to support his
assertion of the victim’s unavailab‘;le at trial, he failed to supplement the First PCR
Application. If the Defendani was  s0 concerned about the Victim’s

uncooperativeness, why did he not specifically seek out the kinds of records he




would later seek in 20217 Why did he make no such efforts to obtain them during
the intervening ten years???

The Defendant fails to answer these questions in filing his Second PCR
Application, which is fatal to his claim. He cannot establish that he is entitled to an‘
exception of the two-year time limitation to seek post-conviction relief, because he
cannot establish that he exercised any diligence in obtaining the “newly-discovered
information” on which the Secoﬂd PCR Application is based.

C. The Second PCR Application Is Also Repetitive—It Presents Two
Separate Claims That Were Both Already Raised In the First PCR
Application.

The Second PCR Applicat"ion is not only untimely, it is repetitive. The First
PCR Application also includes an assertion that the Victim was not cooperative at
the time of trial. “A successive apblication shall be dismissed if it fails to raise a new
or different claim,” or “if it raises a new or different claim that was inexcusably
omitted from a prior application._” La. C.Cr.P. art. 930.4(D),(E). The Defendanf’s
Second PCR Application raises fwo issues that were also previously raised in the
First Application. The Second PCR Application raises a Brady claim and makes
assertions that the Victim was unéooperative. Likewise, the First PCR Application
raises a Brady claim aﬁd makes alssertions that the Victim was uncooperative. The
only difference is that in the Second PCR Application, the Defendant combines these
two iséues into a single claim. :
r
Although the Second PdR Application does not specifically tie the
Defendant’s Brady claim to the Victim’s alleged uncooperativeness, he made a

Brady claim and raised issues with the Victim’s uncooperativeness, discussing both

of the issues that comprise his “new” claim. The “new” claim (if it can even be called

# Based on the Defendant's allegation that he was previously unaware of the letters at issue, the Attorney General can
only speculate that he had not, in fact, previously possessed them. However, the Attorney General notes that the
Defendant received a disclosure from the District Attorney in connection with his prior public records request in or
around 2011, and that it is entirely possible that ‘defendant has been in possession of these documents since that time
and has simply failed to make this claim until now. This is bolstered by the fact that, as discussed above, the Defendant

raised this exact issue—the victim’s uncooperativeness—in his 2011 PCR application.
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that) in the Second PCR applica’gion was, therefore, inexcusably omitted from the
First PCR Application. In the First PCR Application, the Defendant argued that the
District Attorney withheld favoralE)le evidence—but he did not assert that the District
Attorney withheld information that the Victim was not cooperative. It is clear,
however, that in 2011 the Defenciiant was under the belief that the Victim was not
cooperative at the time of trial,i because he also mentions it in the First PCR .
Application. He should have basefd a Brady claim on this information when he filed
the First PCR application in 201 1,‘ not waited another 12 years to raise the issue in a .

subsequent PCR application.

In the alternative, the existence of the above assertions—a Brady claim, and

the victim’s alleged lack of cooperation—in the 2011 application also arguably make
their presence in the instant applicéltion repetitive, because the substance of the claim
is simply not new, and the Defenéant has failed to raise a new claim, which is also
procedurally barred pursuant to Lall. C.Cr.P. Art. 930.8.

With some diligence, the Defendant and his attorneys could have made the
claim, as it exists in the Second PCR Application, in 2011 or soon thereafter. Of
course, it would have been facially and procedurally barred, just as it is here, because
the allegation’s demonstrable falsity would have resulted in an outright failure to
state a valid claim on which relief fnay be granted—an issue which will be discussed
more fully below. But, at the véw least, thé Defendant could have made the
allegation years earlier had he and 1his attorneys diligently sought out documentation .
to support a claim they knew they jiwanted to make for a decade. For these reasons,
the District Court erred in overruling the Attorney General’s procedural objections
pursuant to La. C.Cr.P. arts. 930.4 and 930.8.

Il.  The Defendant’s Asseftion That the Victim was Uncooperative is

Untrue.
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Although either of the above procedural bars (untimeliness and repetitiveness)
constitute a sufficient basis for summarily denying the defendant’s Second PCR
Application, it also fails to state a valid claim for relief. This is likewise procedurally
fatal to the Defendant’s claim. Because the substance of his claim is untrue, he has
failed to state a claim on whichfrelief can be based. At issue is the Defendant’s
allegation that the State Withheid evidence of the Victim being uncooperative
leading up to trial; and, had the D;efendant’s trial counsel been aware of this lack of

cooperation, he would not have advised him to accept a plea agreement. This is

facially inaccurate.

More specifically, the alleged evidence is two letters, dated October 26 and

November 27, 2007, in which theEDistrict Attorney’s Office attempted to reach the
Victim and her mother. However,f these letters were written right after the charges
has been filed in September of tﬁat year, and nearly 18 months before the matter
would eventually proceed to trial. On their own, they do not establish that the Victim
was'uncooperative at the time the State announced its readiness for trial. Even worse,
the Defendant offers nothing else whatsoever in support of his allegation. Even
assuming that the State would Le obligated to disclose the Victim’s lack of
cooperation prior to enfering pliea negotiations,? the Defendant has failed to
establish that the Victim in this case was uncooperative at the time he pled guilty to
the reduced charge of forcible rapé. At most, he has established that in October and
November 2007, the District Attoriney’s Office was having difficulty contacting the

Victim. The October and November 2007 Jetters do not establish that the Victim did

not want to cooperate with the prosécution, and the Defendant has not presented any

* The Attorney General does not concede that a \fictim’s lack of cooperation is subject to disclosure pursuant to Brady
v. Maryland, but the merits of the defendant’s PCR Application are not the subject of this writ application, It should
be noted, however, that uncooperative witnesses/can be compelled to appear in court via the trial court’s issuance of
an instanter subpoena. !
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other evidence to support his argument. Simply put, the Second PCR Application
fails to state a valid claim for relief.

Even taking the Defendant’s claim and evidence at face value, it is evident
that the defendant’s core allegati;)n—that the Victim was uncooperative—is false.
For instance, the Defendant points to the language in both letters (but primarily the
second one) stating that the case fnay be dismissed if the Victim or her mother fail
to get back in touch with the Distfict Attorney’é Office.?’ As the record reflects, the
case was never dismissed, which would lead a reasonable person to infer that the
District Attorney’s Office ultimatély got back in touch with the Victim.

Likewise, the Defendant ha:s presented no evidence that the State ever sought
to delay trial due to the Victim’s lack of cooperation. In fact, of the five trial settings,
the State only moved for a continu';ance on the first trial date on July 22, 2008.26 The
Defendant has presented no evidence that the reason for the continuance was the

Victim’s unavailability. The next two trial settings, August 12 and November 12 of

2008, were both continued on the Defendant’s motion.2" It is reasonable to infer that

the State was prepared for trial oh those dates, whereas the defense was not. The
fourth trial setting, on January 28,f2009, was éontinued by joint motion of the State
and defense.?® The fifth trial sétting, on April 8, 2009, concluded with the
Defendant’s guilty plea, where he greatly benefited from the State’s plea offer by
avoiding a mandatory life sentencé if convicted of either count of Aggravated Rape,

Additionally, the minute ent:ry for December 11, 2007 indicates that a motion
hearing was continued on the State;’s motion because the “Victim is school aged and

|
unable to attend court.”?® Because the State represented that the Victim was unable

to attend court, it is reasonable to infer that the Victim wanted to be present in court

> Ex. 5, Second PCR Application, attached exhibits ] and K (letters to Victim).
% Ex. 10, p. 2 (07/22/2008 Minute Entry). ]

7 1d. at 2-3 (08/12/2008 and 11/12/2008 Minute Entries).

% Id. at 3 (01/28/2009 Minute Entry).

® [d. at 2 (12/11/2007 Miuite Entry).
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but could not do so due to still being in school. Once again, this contravenes the '
Defendant’s baseless assertion tﬁat the Victim was uncooperative throughout the
pendency of this case.

In addition to the above réasonable inferences, the District Attorney’s case
file specifically demonstrates that; the Office had multiple contacts with the Victim
and her mother affer the mailing of the aforementioned letters and that the Victim
was cooperative at the time of trial. The Defendant’s attorney, having viewed the
DA’s case file in connection with their most recent public records request, would be

well aware that the whole of the?documents contained within that file completely

l
upend the assertion that the Victi_rﬁ was uncooperative. This is evidenced by the fact

that the Second PCR Applicatio:n includes certain documents from the District
Attorney’s case file, but does not include or discuss later documentation showing
conversations between the Victiméand the District Attorney’s Office—because such
documentation is fata] to the substance of the defendant’s claim.

In contrast, the Attorney Ge;neral attached several documents to its procedural
objections to the Second PCR Application which established that the District
Attorney’s Office had contact with the victim and/or her mother affer the two letters
were mailed. The Victim’s mother called ADA Isaka Williams back on December
7,2007, only a few days after the date on the second letter, and ADA Rachel Africk
(née Luck) spoke to the victim’s r;rlofher in 2009 leading up to a trial date.3® These

documents support the logical inference that after the District Attorney’s Office sent

letters to the victim’s mother requesting that the get in touch, the Victim’s mother

indeed got back in touch with the District Attorney’s Office. Conspicuously absent
from the Defendant’s Second PCR Application is any documentation from after

November 2007 (the date of the isecond letter upon with the Defendant’s entire

0 Ex. 6, State’s Procedural Objections to Second Application for Post-Conviction Relief, attachments 1 and 2,
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argument is based) which shows that the District Attorney’s Office lost touch with
the Victim and/or her mother again after she established contact. There are no letters
froin De;:ember 2007 or anytime jin 2008 or 2009 asking the Victim’s mother to get
back in touch and notifying her that the case will be dismissed if she does not—
because no such communications exist. The Defendant’s claim that the Victim was
uncooperative is untrue, and he has failed to prove he is entitled to post-conviction
relief. I

What should be instructive to this Honorable Court is the fact that while the
defendant makes vague allusions to the Victim’s uncooperativeness leading up to
trial—itself a huge logical leap from two letters from the DA’s Office attempting to
reach her—he does not specifically allege, for the purposes of actually validating his
claim, that the Victim was absen'é, uncooperative, or otherwise unavailable on the
morning of trial itself. He focuses ?on the two letters from 2007 because no evidence
from any later date exists to lend any support to his claim.

Notably absent from the éecond PCR Application is the transcript of the ‘
defendant’s Boykin colloquy and guilty plea. Additionally, the Defendant points to
nothing in the record to support any allegation that the Victim was uncooperative,
The 2007 letters establish, at most:, that there may have been schedulirig issues very

_early on in the prosecution. The fact, howevey, is that the Victim and her mother
were present to testify on the day 6f trial before the Defendant entered a guilty plea,
and they were cooperative.

As an attachment to the Second PCR Application, the Defendant attached an
affidavit executed by Jason Williaims, who represented the Defendant leading up to

and during his guilty plea.’! At the time he executed the affidavit in December 2022,

Mr. Williams was the elected Disjtrict Attorney of Orleans Parish. The Defendant

* Ex. 5, Secorid PCR Application, attached Exhibit “N.”
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attempts to use DA Williams’s affidavit to bolster his claim that the victim was
uncooperative at the time of trial. Several issues exist with this argument. First, DA
Williams’s affidavit states that he met with post-conviction counsel for the defendant

and was shown the letters sent to the victim by the District Attorney’s Office.3? The .

affidavit states “These letters shbwed attempts by the DA’s Office to obtain the

presence for trial of the cornplainfant.”33 With all due respect, this is incorrect. The
letters are dated October and No;vember 2007. The first trial date was July 2008,
Notably, there was a motion hearipg scheduled for December 2007 (shortly after the
date on the second letter) that the State moved to continue because the “victim is
school aged and unable to attend court.” The letters were sent long before a trial date
was ever set, and therefore the letters were not written to “obtain the [Victim’s]
presence for trial” as DA Williamg’s affidavit states.

DA Williams’s affidavit also states that the letters “occurred after her lack of
attendance indicated that she did not wish to take part in the ongoing prosecution.”34
The Attorney General respectfulléy submits that this statement is speculative and
conclusory. The letters®® do not st;ate that the Victim indicated she did not want to
cooperate or participate, they sim}:)ly requested that she or her mother get in touch
with the DA’s Office. As discusséd above, the letters do not prove that the Victim
was uncooperative, only that the DA’s Office could not get in touch with her. Any
attorney will tell you that sometimés, victims and witnesses do not answer the phone
when you call them or appear for scheduled meetings—this does not necessarily
mean that they do not wish to cooéerate.

Notably absent from DA Williams’s affidavit is any discussion of what

occurred on the date of trial itself.; The affidavit does not state that the Victim was

214,
B 1d.
¥ d.
% Ex. 5, attached exhibits J and K.
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not present on the day of trial—it is silent on whether or not the Victim or her mother

were in court at the time the Defendant pled guilty. The affidavit does not bolster the

Defendant’s argument, because gust like the letters from October and November:
2007) it fails to prove that the Viictirn Wwas ever uncooperative or was not present in :
court on the date the defendant a;?)pear_ed for trial and entered a guilty plea.

To be clear, the Defendaﬁt has the burden of proving that post-conviction
relief should be granted. La. C.Cr.P. art. 930.2. Here, he has failed to do so.
Ultimately, because his core allegiation is demonstrably false, his other allegation—
that the State withheld evidence {that the Victim was uncooperative—is also false.
Simply put, there can be no Brady violation because the State cannot withhold
evidence of something that did not happen. Therefore, on the most basic level, the -
Defendant has failed to state a claifm on which relief may be granted, and the District

Court erred in overruling the Attorney General’s procedural objections.

CONCLUSION AND PRAYER

Considering the facts of thej case and the law and argument presented above,
the District Court erred in overruljing the Attorney General’s procedural objections
to the defendant’s Second PCR }Application. The Attorney General respectfully
prays that this Honorable Court re\;t/erse the District Court’s ruling and enter an order

dismissing the defendant’s Second Application for Post-Conviction Relief.

Respectfully submitted,

LIZ MURRILL
. ATTORNEY GENERAL

BY: Wang

Irena Zajickova, #35394

Stephanie May Bruno, #24166

J. Taylor Gray, #33562

Assistant Attorneys General
Louisiana Department of Justice
P.O. Box 94005

Baton Rouge, Louisiana 70804-9095
Telephone: (225) 326-6200
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of East Baton Rouge, State of . éLouisiana, duly commissioned and qualified,
personally came and appeared:

IRENA ZAJICKOVA
who, being by me first duly sworn did depose and say:

That she is attorney for ai)plicant in this case; that all the information
contained therein are true and cone;ct to the best of her knowledge; that the trial court
and all counsel have been or will be promptly notified that this Writ Application has
been filed; and that copies of this:Writ Application were mailed, e-mailed, and/or

hand-delivered to the following:

Jennifer Cameron, Esq. _ Hon. Darryl Derbigny
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(225) 383-3644
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ASSISTANT ATTORNEY GENERAL
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SUMMARY OIF THE ARGUMENT

Ernest Mills, Jr., raped his girlfriend’s 11-year-old niece K.O. in May 2007.
Three times, Mills “forced her to rub his penis.” and performed “unprotected sexual
acts” on her, causing the 11-year-old to contract chlamydia. If her aunt’s confirmation
that Mills had infected her too was not enough, Mills’s own post-arrest positive
chlamydia test pinned him as thie obvious culprit. A grand jury indicted Mills for
sexual battery and aggravated ra]joe—whi.ch carried a death sentence at the t.i.mé.

Rather than face trial, Mi]lis pleaded guilty to a lesser charge of forcible rape
and received a 30-year prison sehtence. He did so on the sound advice of his trial
counsel: That “both parties tested: positive for the STI chlamydia ... would be taken”
by a jury “as conclusive pioo ” that “Mills had had intercourse with”—that is, raped—
the 11-year-old girl. More, the State’s rape-shield laws would have prohibited cross-
examining her “about any prior sexual history that could otherwise explain her
contraction of chlamydia.” And if Mills forewent trial, he might “be eligible for parole
in two years.” So Mills took the plea. Louisiana courts then roundly rejected his
follow-on requests for post-conviction relief based on his counsel’s effectiveness, the

voluntariness of his plea, and a s{J.pposed Brady violation.

A decade later, Mills now pushes a second application based on a lone Brady
claim. That born-again claim turns on two letters from the State to K.O.’s mother in
2007 that, Mills says, show the 11-year-old was reluctant to testify at his 2009 trial.

That information, Mills speculates, might have changed his decision to plead guilty.

Mills’s Brady claim is procedurally barred and substantively meritless. Yet a district

¢

court and two court of appeal jua.ges gave the application life over Judge Lobrano’s

dissent. The State now faces the; prospect of hailing into court the now-29-year-old

K.0. to testify before her rapist about her recollection of her feelings about testifying
|
against him when she was in the sixth grade. Permitting that circus makes a mockery

of the State’s post-conviction proicedu.res. This Court needs to step in to restore order

by dismissing the application and admonishing Mills against future abuses, as his

state post-conviction rights weref exhausted before this Court a decade ago.
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WRIT CONSIDERATIONS
The Court should exercise it sound juridical discretion to grant this
application. La. Sup. Ct. R X, § l<a). This case is appropriate for review because the
court of appeal erroneously appliéd Louisiana Code of Criminal Procedure articles
930.4 and 930.8 and the SupremeE Court’s binding decision in United States v. Ruiz,

536 U.S. 622 (2002), in a way thatiwill cause material injustice to the minor victim of

the underlying sex offense and significantly affect the public’s interest in the finality
of criminal judgments—especia]lj;f as it relates to guilty pleas. La. Sup. Ct. R. X,
§ 1(a)(4).

ASSIGNMENT OF ERRORS

1. Whether a second af)pli.cati.on for post-conviction relief is procedurally

barred under Louisiana Code of Criminal Procedure articles 930.4 and 930.8 when it

raises the same Brady claim ‘md same factual. allegations rejected in a prior
application and is filed more thar} a decade after the judgment of conviction became
final.

2. Whether a Brady cléim. following a guilty plea and predicated solely on
impeachment evidence is legally cognizable despite being foreclosed. by the Supreme

Court’s decision in United States v. Ruiz, 536 U.S. 622 (2002).
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CONCISE STATEMENT OF THE CASE

1. Ovef the course of thre’e nights in May 2007, Ernest “E.J.” Mills, Jr.,
repeatedly raped 11-year-old K.O. At the time, Mills was dating X.0.’s aunt, who
lived with K.O. in their family’s aﬁartment in Algiers. App.082.

The nightmarish three daysLbegan May 24, 2007—just four days removed from
K.0’s eleventh birthday. While iler “mother and stepfather were gone to work,”
“sister and brother were asleep,” ?and aunt “was gone to the store,” App.083, K.O.
stayed at home and answered a :ca]l on the house phone. App.083. Someone was
looking for “E.J.,” so she “brou.ghi; the telephone” to Mills, “who was laying on the
bed.” App.083. He told K.Q. to wait until his call ended and then asked her, “Do you
want to see something?’ App.083. When K.O. resisted, Mills “removed his penis from
within his pants and put her hancis on it.” App.083. K.O. “fled the room.” App.083.

The next evening, another qall for Mills prompted K.O. to bring him the phone
“in the bedroom.” App.083. That n:ight, Mills appeared drunk. App.083. He told K.O.
to “come here” before “grabb[ing]: her and plac[ing] her on the bed with her hands
behind her back.” App.083. “Ie got: oﬁ top of her and penned her legs with his legs”
and then “pulled down her clotiles and pulled down her pants.” App.083. Mills
“inserted his penis into her vagina.” App.083. X.0. “asked him to ‘Please stop’” but
Mills “responded. by ‘going harder.” App.083. When she “forcefully asked him to stop
again,” Mills finally got “off of her.” App.083.

A night later, while they were “home alone,” Mills “grabbed [K.O.] by her
mouth and brought her into the bed room.” App.083. Mills held the 1l-year old

upright while he “removed her pain.ts and underwear” before making her “insert[] his

penis into her vagina.” App.083. K.O. escaped by “kicking” Mills and “forcing him to

stop.” App.083.
Sadly, it was not until a friend’s slumber party months later on July 18 that
the friend’s mother overheard K.O. confiding to her friends about Mills’s horrendous

acts. App.081-082. The same day, K.O’s mother reported the rape to the New

Orleans Police Department, who confirmed the allegations in an interview and
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referred K.O. to Childr.en’s Hospital. App.082. When she arrived, K.O. again
confirmed the allegations in another interview—“that her aunt’s boyfriend [Mills]
‘forced her to have sex with him" and ‘made her touch his penis.’” App.082. The
hospital tested the 11-year-old for: “various sexually transmitted diseases.” App.083.

Two days later, K.O. “parﬁci.pated in a forensic interview” at the Louisiana
Department of Children & Famijy Services’ Child Advocacy Center. App.083. This
time, the interview was videotaped. App.083. And once again, K.O. recounted the
disturbing details. App.083. The “VIIS cassette” of that interview was turned over to
NOPD. App.083.1 That day, NOED applied for and obtained an arrest warrant for

Mills charging one count of sexpal battery and two counts of aggravated rape.

App.083-084.

A week removed from. repoyting the rape, the hospital shared more horrifying
news: K.O. “tested positive for Chlamydia via a urine test”—“results” that “were
definitive for previous sexual contact.” App.084. K.O.s family told NOPD that her
aunt “informed [them] that she allso bhad Chlamydia from sexual contact with” Mills.
App.084:. The next day, NOPD arr;ested‘ Mills, App.090, and placed him in the Orleans
Parish Sheriff’s custody, App.084-085.

Over the next weeks, NOPD investigators interviewed K.O.s friends. They,
too, confirmed that K.O. confided in them “that she was having sex with Brnest Mills

Jr.” App.084. On their telling, “three times” when K.O. “brought the telephone” to

Mills, he “grabbed her and madé her have sex with him” and “made her touch his

‘thing.’” App.084-085. One also siaid that K.0. had told “her sister ... and asked her
!

not to tell anyone.” App.085. The younger sister also shared that “Mills made [K.O.]

touch his penis and raped her.” ?App.085. NOPD investigators also applied for and

obtained a warrant to swab Mills for chlamydia. App.085. At the University Hospital,
i
|

1 Two days later, medical professionals at the Children’s Hospital also interviewed
K.O. App.084. She confirmed (for a fourth time) that Mills had “forced her to touch his penis
with her hands and “forcefully inserted his penis into her vagina.” App.084. And each time,
her “resistance was overcomé by Ernest Mills.” App.084.
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though Mills refused to give a statement relative to the investigation, his chlamydia
swab tested positive. App.086.

In September 2007, a granc‘i. jury indicted Mills for two counts of aggravated
rape and one count of sexual ba.tter;y——both of an individual under the age of 13 years.
App.016-019. At the time, aggra{/ated rape carried a mandatory sentence of “life
imprisonment at hard labor withput benefit of parole, probation, or suspension of
sentence.” La. R.S. 1{1—:42(D)(1) (2606). And if the victim was younger phan 13, the
district attorney could seek “a capital verdict.” La. R.S. 14:42(D)(2) (2006); see
Kennedy v. Louisiana, 5564 U.S. 407 (2008) (rendering that option unconstitutional).

Days later, Mills stood for airaignmen‘c, represented by the iate J oe Meyer for
that limited purpose. App.119. Th(? trial court appointedi‘ Jason Williams to represent
Mills for his trial. App.119. On October 23, 2007, Williams formally assumed that
representation. App.119. Over the! course of the next 18 months, the court continued
the trial date several times and the State regularly turned over discovery to Mills,
including K.O.'s July 2007 recordéd interview. App.119-120.

As the April 8, 2009, trial d:ate approached, Mills opted to plead guilty rather
than face a jury. App.120. The mofrning of his scheduled trial, Mills entered a guilty

|
p].ea'to the lesser charge of forcﬂgle rape and waived his trial rights. App.064; see
App.093 (same). The court sente?nced Mills to 30 years at hard labor. App.120.2
Whatever little solace that sentence gave then-12-year-old K.O. was short-lived.
Three days later, her best friend and _brother were murdered in her new home in
Terrytown. See State v. Davis, ].2—5],2 (La. App. b Cir. 4/24/13), 115 So. 3d 68, 72, writ
denied, 2013-1205 (La. 1]./22/].3),i 126 So. 3d 479 (“As soon as this gunfire stopped,
K.O. crawled to her brother’s bediroom. where she found F.O. and R.C. lying in pools

of their oWn blood.”).

2 Mills applied to the Fourth Circuit for a supervisory writ, which was denied in part
and granted in part on May 11, 2010. Siate v. Mills, 2010-K-0262 (La. App. 4 Cir. May 11,
2010) (writ granted in part); see State v. Mills, 2010-K-1612 (La. App. 4 Cir. Dec. 21, 2010)
(writ denied). '5
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I1. A year later, Mills filed én application for post-conviction relief. App.020—
032; see App.065--077 (saxﬁe). In th::at first application, Mills complained that his trial
counsel had been constitutionally ?neffective, App.022-026, that his guilty plea was
not knowing and voluntary, App.<)26—028, and: that the State had withheld Brady
material, App.028-030. Releva.nEt here, Mills complained that Williams was
ineffective because of his “[f] ai.hilre to verify the availability of the State’s key
witness”—namely, K.O. App. 026. As Mills put it in his 2011 application, there were
“some problems early in the case with obtaining the presence of the complaining
witness in open court,” leaving it imclear “whether the witness [K.O.] was available
for testimony at the time [he] entei"ed his plea.” App.026. And despite this, Mills says,
he ultimately pleaded guilty on Wi]liam,s’s advice that “he wlould] be eligible for
parole in two years” if he did so. Afpp.028.

The trial court did not act 0121 the application for three_ years until it set a status
conference for May 2, 2014. A.pp.iZl. The conference prompted the Orleans Parish
District Attorney’s Office to file !an opposition to Mills’s application. App.062. It
argued that (1) all claims were prc.)cedurally defaulted for failing to use the Supreme
Court’s mandatory uniform app]jication and (2) the Brady claim lacked a factual
basis. App.033-034. On July 1, 2;014, the trial court denied Mills’s application for
post-convi I

App.121. The Fourth Circuit den.iied his application. State v. Mills, 2014-K-0937 (La.

App. 4 Cir. Oct. 23, 2014). This Cburt denied his writ application as untimely. State

|
ex rel. Mills v. Siate, 2015-KH-0423 (La. Dec. 7, 2015).

TII. Six years late:t‘, n N(E)vember 2021, Williams noticed his recusal from
representing Mills because of Wi].];.iams’s elevation to District Attorney. App.122. And
so the Attorney General assumed; representation on behalf of the State. App.122. Six

i
days later, Mills’s current counsiel enrolled. App.080; see App.122. Yet he waited
another fifteen months to file a se«?:ond application for post-conviction relief. App.036—

040; see App.122.
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Millg’s application containé two glaring falsehoods. Firsf, he misrepresents
that his forcible-rape conviction diid not .involve a sex offense in which the victim was
a minor under the age of 18 years. ‘See App.037; see La. 15:541(24)(a) (isting “forcible
or second degree rape” as a “sex o[:ffense”). In doing so, he blows roughshod through

Louisiana’s protections for the confidentiality of minor victims of sex offenses. See La.
!

R.S. 46:1844(W). Second, Mills f%llsely claims that his first application for post-

conviction relief raised just one claim for ineffective assistance of counsel, App.038—

omitting his prior claims about thé voluntariness of his plea and the Brady violation,
App.026-030. That omission is esiaeci.ally troubling because Millg’s only claim in his .
second application is a Brady vio].ajttion. See App.048-051.

Substantively, that lone Br(;zdy claim hinges on supposedly novel impeachment
evidence aimed at Mills’s then—liyear-old. rape victirﬁ. On his telling, his current
counsel obtained the District Ati:orn.ey’s entire trial file related to his 2007
indictments in 2022. App.047. In it were letters to FK.O.’S family from the District

Attorney’s Office dated October and November 2007—over a year before Mills’s trial
| .

date—that were not turned over éls Brady material. App.047. Here they are in their
!

entirety: '

H
'

Dear Ms

1 am writing to you in rﬁgarding the above i j i
itin B2rd] -mentioned case in which
daug?gter was a wcum_of 3 Rapc. I have made severul unsuceessful attempts at contagg; :
g::x p::: t;;!c;::i:fci It xs];'clx{ important that I speaX to you and your dsughter. In order tg
; T would like to moct with you in '
inerview, Wik imony and cooperation, this ease may bt g eres IS
efendan m jail, Plesse call me at the Distriot Attorney's Office;

504-571-2850 or 504-234.1655. i )
want to prosecute. 1you ail to contact me, T will assume that you do not

Sigcerely,

M_M“\

Isaka Williams
Assistant Distriet Attorney

i
|
l
1
i

App.091 (letter dated October 26,], 2007).
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Re: State va. Ernest Mllls
Case No. 472-876, Sectton "J"

. |
Dear Ms. O-: |
Please allow this letter to serve as formal notification of ili
; ! . your failing 1o
scheduled interviews on November 20™ and 26", 2007 regarding the above rffcrc:g!c)sar:éggour
; A

Unfortunately, your failing ot appasr \;:i(hou( prior cancellation b; £
r ¢ x > n by telephone or other. means
dose not bode.well for this matter™ Please understand that in order to prove this case against.the

defendant, you will have to testify at trial. Consequently, it is essential that Y meet with you and
K- to assess fhe facts of thia case, 4,

As such, if I do not hear from you before 5:00 p.m. on December 3, 2007, I wi
r ; R y , I will agsu
do not want to proceed and this case may be dismissed, If you have any questions or cor:xl:?ei?su
1 can be contacted at any time at the District Attorney’s Office. My direct extension is’5 04-571-'
. 2850 or 234-1655. Thank you for your prompt attention to this matter,

Sincerely,
A Y

akaR. Will;ams
Assistant District Attoey2
App.092 (etter dated November %7, 2007).

Mills reads these letters as groundbreéaking conclusive evidence that K.O. was
lying the whole time and would r}.ot testify against Mills in April 2009. App.050 (“it
very well could have meant that [Ishe] was having second thoughts about the veracity
of her statements and desired tog recant her statements entirely”). In August 2022,
Mills’s counsel met with Wi.].li.amé, who had not seen the letters before. App.047-048;
see App.095. For his part, Williams says in a two-paragraph sworn affidavit that the
“letters showed attempts by theiDA’s Office to obtain the presence for trial of the
complainant” K.0., which came “after her lack of attendance[,] indicated that she did
not wish to take part in the ong(;i.ng'prosecu.tion.” App.095. So Mills “entered a plea
without knowing the content of these letters or their existence.” App.095. And “[h]ad
[Williams] known that [K.O.] wEas not compliant with the prosecution,” Williams

l .
“would not have advised [Mills] iat the time to take a plea deal.” App.095. All that

notwithstanding that Williams ?Lctually advised Mills that the evidence “that both

parties tested positive for the STiI chlamydia,” once shown to a jury, “would be taken

as conclusive proof” that Mills “had intercourse with” K.O. and that “there was no

way for him to prove that he ha(i not given it to her.” App.051.




The State objected to Mil].s’s second application for post-conviction relief.
App.096-101. Four months later, Mil].s responded to the State’s objections. App.104—
109. On. November 19, 2024, the tzrial court held a hearing and later issued a ruling
on January 15, 2025, App.122—-123, in which it overruled the State’s objections to the

|
successive application for post-cor!lviction relief and ordered an evidentiary hearing
on Mills’s Brady claim, App.112; siee App. 124-133. The trial court set a return date
for the State to seek writs and istayed the case pending resolution of those writ

applications. App.118.

After noticing its intent, t}%e State sought supervisory writs from the Fourth
" Circuit. App.1-15. A divided pan.eEl denied Lho State’s writ in a one-paragraph order.
~ App.134. Judge Lobrano dissent%ed. App.135-138. She would have dismissed the
application outright, App.138, ;both. because it “is untimely, repetitive, and
procedurally barred under La. C.Cr.P. arts. 930.8 and " 930.4,” and because
“Defendant’s claim is legally meritless.” App.135. Indeed, as she noted, “the letters
are, at most, impeachment evidente,” App.137, and “the Constitution does not require
disclosure of impeachment eviderjlce prior to a guilty plea.” App.136-137 (collecting
cases and citing United States v. iRu,iz, 536 U.S. 622, 633 (2002)). And even if it did,
Millg’s “guilty plea constitutes a vx%raiver of all non-jurisdictional defects, including the
: :

right to contest pretrial d.iscoveryi violations.” App.137.
Judge Lobrano also acchowledged the absurdity of affording Mills “the
opportunity to present evidence and subpoena witnesses, including the now-adult
victim, to testify about her past Ii:'ears and uncertainties about testifying.” App.1356—

136. That charade, in her view, “not only undermines the finality of convictions but

also makes the post-conviction process a tool for abuse, subjecting the survivor to

]
unnecessary retraumatization.} App.136. It also bastardizes the “strongl[]

protect[ions]” in Louisiana law for “victims of sexual abuse, especially children.”
1

App.136. The State now respeci;fu]ly asks this Court to exercise its supervisory

jurisdiction to dismiss Mills’s application.
|

|
I
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STANDARD O REVIEW

When this Court exercises its supervisory jurisdiction to review post-conviction
applications, the Court reviews a];l legal errors de novo—including the applicability
of any statutory procedural bars éan.d the failure to state a claim. See, e.g., State v.
Link, 2024-00595 (La. 5/30/24), Sé6 So. 3d 277, 278; State v. Theophile, 2024-00285
(Lia. 9/4/24), 391 So. 3d 1042. i

| ARGUMENT

This Court’s intervention ]; necessary to put an end to this textbook abusive
successive post-conviction relief application. To do so, it need look no further than the
application’s untimeliness and reipetition of a previous claim. But should the Court
be inclined to reach the merits, b]%ck-letter law forbids Mills’s pbst-guilty-plea Brady
claim based on impeachment e\fidence. Either way, the Court should arrive at
summary dismissal along with axil admonishment that Mills exhausted his right to
state collateral review a decade z-E)go. See State ex rel. Mills v. State, 2015-KH-0423
(La. Dec. 7, 2015). |

1

1. MILLS’S SECOND PCR APPLICATION IS PROCEDURALLY BARRED.

Mills’s application is procedurally barred twice over. As the Court has
‘ .
explained time and again, “Louisiana postconviction procedure envisions the filing of
!
a second or successive application only under the narrow circumstances provided in

La.C.Cr.P. art. 930.4 and withinlthe limitations period as set out in La.C.Cr.P. art.

|
930.8.” State v. Campbell, 2024-00885 (La. 4/15/25). Mills satisfies neither.

First, Mills’s application is Erepetitive because “it fails to raise a new ox different

claim.” La. C. Cr. P. art. -930.4:(]?). That is so both legally and factually. As a legal
|
matter, Mills’s second app].icatioﬂ poses a Brady claim, App.047-050—just as his first

application had, App.028-030. As a factual matter, Mills’s second application
|
complains that he believes K.O. “had stopped being a willing and active participant

in the charges and cases” early on, App.049—just as his first application had,
!

App.026. Indeed, in his first api‘plication, Mills faulted Williams for his supposed

“If]lailure to verify the avai].abilits‘/” of K.O. “for testimony at the time [he] entered his
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plea” in light of “some problems early in the case with obtaining the presence of the
complaining witness [K.O.] in open court.” App.026. The claims are on all fours.

Second, Millg’s application is untimely. Mills pleaded guilty to forcible rape in
April 2009—18 years ago. App.120. The accompanying judgment and sentence
became final “fourteen days” afteri the Fourth Cir(_:ui.t acted on his writ application—
on May 25, 2010. See La. C. Cr. P.K art. 922; see State v. Mills, 2010-K-0262 (La. App.
4. Cir. May 11, 2010). This new appgl.ication comes far after the permissible application
period of “two years after jud.gmer:lt of conviction and sentence has become final.” La.
C. Cr. P. art. 930.8. Yet Mills’s application does not so much as mention that
untimeliness problem. See App‘()?86—054:. He thus forfeited any argument that a
statutory exception app]iés. Nor céuld. Mills carry his burden for any exception, as his
only plausible pathway is Articlé 930.8(A)(1)’s exception for previously unknown,
undiscoverable facts. But that cafln.ot be for at least two reasons. For one, as Mills’s
first application makes clear, he was keenly aware by 2011 of the fact that the State
had “some problems early in the c:ase with obtaining the presence of the complaining
witness in open court.” App.026. For another, Mills does not even engage with his
burden to show “diligence in attejmptin.g to discover” more relevant facts related to
that lead in the intervening 14 years. See La. C.Cr.P. art. 930.8(A)(1).
II.  INALLEVENTS, MILLS’S BRADY CLAIM FFAILS AS A MATTER OF LAW.

Tven if thig Court were to ?entertai.n Mills’s procedurally barred claim, it fails
for an even more basic reason: .Brad_y cannot apply here. See La. C.Cr.P. art. 928.
That is principally because ne:i.th‘fer the Supreme Court nor this Court has extended
Brady to guilty pleas. “While Bi:"ady and its progeny necessitate that prosecutors
disclose exculpatory evidence du%ing trial,” “Brady focuses on the integrity of trials

| . . irpe
and does not reach pre-trial guility pleas.” Mansfield v. Williamson Cnty., 30 F.4th

|
2776, 280 (5th Cir. 2022); accord Alvarez v. City of Brownsuille, 904 F.3d 382, 394 (5th

Cir. 2018) (en banc) (“abstain[ing;] from expanding the Brady right to the pretrial plea
! .
bargaining context”). More, the Supreme Court has affirmatively foreclosed any

Brady claim premised on impeachment evidence alone. Ruiz, 536 U.S. at 633 (“the
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Constitution does not require the Government to disclose material impeachment
evidence prior to enterj.né a plea aigreem ent with a criminal defendant”). Yet Mills’s
claim hinges on precisely that—evidence that, he says, “could [have] befen] used to
impeach a prosecution witness.”  App.049; see App.137 (“the letters are, at most,
impeachment evidence”). But Rui% plainly forbids such a Brady claim.

Tn all events, Mills could not prove any prejudice for at least two reasons. First,
Mills supposes the State’s prosem}ltion would have crumbled absent K.O.’s testimony
because it only had “one piece of iohysical evidence.” App.050. But that “single piece
of physical evidence” was “that béol;h parties tested positive for the STI chlamydia.”
App.051 (emphasis added). As Milils’s own lawyer advised him, that damning physical
evidence was insurmountable “conclusive proof that Mr. Mills had had intercourse
with” the 11-year-old K.O. App.051. So Mills’s musings—that “had [K.0.] not taken
the stand to testify,” the State would have “dismiss the charge against Mr. Mills"—
are belied by the record. Secondj, Mills admitted that he pleaded guilty principally
because Williams advised that “ho wlould] be eligible for parole in two years” if he
did so, App.028—on which the ]ej?;ters bave zero bearing.

| CONCLUSION

i
The State respectfully prays that this Court grant the State’s supervisory writ,

summarily dismiss Mills’s second post-conviction relief application, and admonish

him that his rights to state colla?teral review were exhausted 10 years ago. See State

ex rel. Mills v. State, 2015-KH-0423 (La. Dec. 7, 2015).




Dated: April 24, 2025
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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Article S, Section 10(a) of the Louisiana
Constitution, which provides that a court of appeal “has supervisory jurisdiction over cases which

arise within its circuit.” La. Const. art. V. §10(a).

STATEMENT OF THE CASE

1
i

In 2007, Ernest Mills Jr. was iij] a relationship with Crystal Estes.! Ms. Estes lived with

Rayshika Overstreet, Rayshika’s husba;nd Byron Overstreet, and their daughter K.O..2
i
I
On July 18, 2007, Detective Corey Lymous of the Child Abuse Unit of the New Orleans

Police Department was dispatched to Kabel Drive.> Detective Lymous conducted an initial
interview with Kinnesha Overstreet, who stated that on multiple occasions in May 2007 Mr. Mills
had engaged in the sexual conduct-with her at her home while her parents were not present.

. . . .
Because of this conversation, Detective Lymous believed a sexual assault may have occurred.”
t

On July 20, 2007, Detective Lymous posted notice of warrant for arrest for Ernest Mills to

Headquarters Crime Bulletin.®

On the same day, the Children’s Advocacy Center conducted a
forensic interview with Kinnesha.t A urine test was also administered, which would return positive

for Chlamydia.”

Ernest Mills was arrested at 310 9t Street on July 26, 2007.8

Mr. Mills was indicted by true ‘]bill filed in the Criminal District Court for the Parish of

Orleans on September 13, 2007.° He with two counts of violating La. R.S. 14:42 (Aggravated
Rape) and one count of violating La. RT.S. 14:43.1 (Sexual Battery).'® Mr. Mills was arraigned on

September 19, 2007. He pled not guilty"!

! See State’s Fourth Circuit Writ, Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit F:
NOPD Supplemental Report RE: Item No. G-21666-07 - Reporting Officer: Det. Corey Lymous

21d. ;

? See State s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit G:
NOPD Report RE: G-21666-07, Rape - attached narrative by Lymous

‘ld

% See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit H:
Arrest Warrant, Rap Sheet of Ernest Mills }

¢ See State’s Fourth Circuit Writ Exhibit S: Second Application for Post-Conviction Relief, incorporated Exhibit G
71d.

8 See State’s Fourth Circuit Writ Exhibit 5: Semlmd Application for Post-Conviction Relief, incorporated Exhibit I:
NOPD Police Report - Item No. G-21666-07 - Narrative attached of Det. Lymous

® See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit A:
Indictment of Ernest Mills for two counts of Aggravated Rape 14:42

10 Id

' See State’s Fourth Circuit Writ Exhibit 5: Seéord Application for Post-Conviction Relief, incorporated Exhibit B
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After several hearings without counsel, Jason Williams enrolled as Mr. Mills’s defense

counsel on October 23, 2007.12

On October 26, 2007, Assista.nﬁ District Attorney Isaka Williams sent Rayshika Overstreet

a letter informing her that she had tric(% unsuccessfully to reach K.O. by telephone, and requested
1

that Ms. Overstreet meet with A.D.A. Williams to set up an interview with K.0.."3 The letter also

f
b

stated that “without [her] testimony anq cooperation, this case may be dismissed and the defendant
will be released from jail.” (emphasis ciniginal). The letter ended, “If you fail to contact me, I will
assume that you do not want to prosecl?lte.”"1 On November 27, 2007, the State filed Discovery.'s
This October 26 correspondence was? not included in the delivery of Discovery to Ernest Mills

and his defense counsel.

On November 27, 2007, Assistant District Attorney sent Rayshika Overstreet by certified
mail a formal notification of failure to‘apvpear for interviews scheduled November 20, 2007, and
November 26, 2007, and stressed the‘ necessity of her and K.O.’s testimony to the ability to
prosecute and prove their case.'¢ ADA Williams additionally stated, “if I do not hear from you

before 5:00 p.m. on December 3, 2007, I will assume you do not want to proceed and this case

may be dismissed.” (emphasis origina}).17

On November 27, 2007, the Stéte tendered its Answer to Discovery.'®

The State filed its witness list oin February 7, 2008."°
On February 21, 2008, a hearir{g was held on motions, and the State was ordered to turn
over outstanding discovery.?® Again, neither the original October 26" communication, nor the

subsequent November 27 communication, were given to Ernest Mills in delivery of discovery.

On April 8, 2009, Mr. Mills’s ﬁrial was set to begin. On the advice of his counsel Jason

Williams, entered a guilty plea as to one count of violation of La. R.S. 14:42.1 (Forcible Rape).?!

1
'

‘]

12 See State s Fourth Circuit Writ Exhibit 5: Se%:ond Application for Post-Conviction Relief, incorporated Exhibit B
¥* See State’s Fourth Circuit Writ Bxhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit J:
Letter from ADA Isaka Williams to unknown RE: failing to appear for your scheduled interviews

14 Id

1* See State s Fourth Circuit Writ Exhibit 5: Sel}:and Application for Post-Conviction Relief, incorporated Exhibit B
' See State s Fourth Circuit Writ Exhibit S: Second Application for Post-Conviction Relief, incorporated Exhibit K:
Letter from ADA Isaka Williams RE: scheduled interviews

17 71d !

18 See State s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit B:
Orleans Parish Criminal District Court Docket Sheet

18 Jd

20 Id .

?! See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit L:
Felony - Waiver 6f Constitutional Rights - Plea of Guilty Form filled out by Ernest Mills, Jr. on 4/8/09
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The State abandoned prosecution of one count of La. R.S. 14:42 (Aggravated Rape) and one count

of La. R.S. 14:43.1 (Sexual Battery).”2 Mr. Mills was subsequently sentenced to serve 30 years at

Department of Correction at hard labor.23

On April 26, 2011, Mills filed an initial Application for Post-Conviction Relief Combined

i
with Motion to Withdraw Guilty Plea, represented by counsel Raleigh Ohlmeyer.24 A hearing was
held on the State’s procedural default objection to Mr. Mills request for post-conviction relief on

June 11,2014.25

On July 1,2014, the court denied Mr. Mills application for post-conviction relief.26 He then

filed for supervisory review, which wou‘ld be denijed by the Fourth Circuit on December 10, 2015.27

1

!
On December 10, 2015, Mr. Mills writ to the Supreme Court of Louisiana was denied as

untimely filed pursuant to LA.S.CT. Rlile X 8528
i

In November 2021, Mr. Mills hiired undersigned counsel to investigate his post-conviction
relief options.?® Undersigned counsel ciontacted and scheduled a meeting with Mr. Mills’s former
defense counsel, Jason Williams, and aéditionally requested the Orleans Parish District Attorney’s
case file on Mr. Mills.*°

On November 10, 2021, Mr. Miils’ prior counsel, District Attorney Jason Williams, filed a
notice of recusal and ordered the Clerk Qf Court’s office to notify the Attorney General of the State
of Louisiana.*!
On November 16, 2021, unders:}gned counsel enrolled in the matter.>?

|

On August 10, 2022, undersign&ed counsel met with Jason Williams to discuss Mr. Mill’s
!
post-conviction claims. Undersigned | counsel also showed Mr. Williams the October and

November 2007 letters from the District Attorney’s case file sent by then Assistant District
I

Attorney Isaka Williams to K.0.’s motfler informing her that she was not reporting to the District

2 See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit B
23 See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit C:
Waiver of Constitutional Rights and Plea of Guilty Form filled out by Ernest Mills

2 See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit D:
Docket No. 472-876 - Defendant's Original Application for Post-Conviction Relief C/W Defendant's Motion to
Withdraw his Guilty Plea

% See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit B
26 .

s

2 1d . :

* See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit E:
Motion to Enroll as Counsel of Record )

%0 See State s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit M:
Letter to Orleans Parish District Attorney’s Office, Re: Motion to Enroll

3! See State s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit B
32 See State s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief, incorporated Exhibit E:
Motion to Enroll as Counce! _
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Attqmey or participating in the case, and that charges would be dropped if she remained
uncooperative. Mr. Williams stated that at no point during his handling of Mr. Mills’s case had he

seen the two letters.3

When Jason Williams was mad§ aware of the letters, he stated that had he known K.O. was
not cooperating, he would have adviseid Mr. Mills against accepting a plea would have instead
advised him to take the case to trial.** His opinion was that these letters, and Mr. Overstreet’s lack
of attendance to scheduled meetings, i!:ndicated that she did not wish to take part in the ongoing

prosecution.*® Mr. Williams believed that under these circumstances, Mr. Mills would have taken

! ,
his advice to forego a plea agreement and instead would have taken his case to trial.3

Based on this newly discovered evidence, Mr. Mills filed a Second or Subsequent Uniform
Application for Post-Conviction Relief on February 15, 2023.37 The district court ordered the

" Attorney General to file an answer or pfocedural objections by July 25, 2023.

The Attorney General filed ﬁ;’oceduml Objections to Second Application for Post-

Conviction Relief on July 25, 202338 Mr. Mills filed a Response to State s Procedural Objections

on November 2, 2023.3°

On January 15, 2025, the dis?trict court overruled the Attorney General’s procedural

objection and granted Mr. Mills an evidentiary hearing.*® The Attorney General gave oral notice

i

of its intent to seek supervisory writs a{nd moved for a stay of proceedings, which was granted.*!

The district court set a return date of February 13, 2025.42
|

|
The Attorney General filed Application for Writ of Supervisory Review on February 13,

2025.%3 Undersigned counsel filed its Riesponse in Opposition of the Louisiana Attorney General s

3 See State s Fourth Circuit Writ Exhibit 5: Selcond Application for Post-Conviction Relief, incorporated Exhibit N:
Affidavit of Jason Williams

34 Jd i

35 Jd i

% 1d. i

37 See State’s Fourth Circuit Writ Exhibit 5: Second Application for Post-Conviction Relief

38 See State’s Fourth Circuit Writ Exhibit 6: Procedural Objections to Second Application for Post-Conviction Relief
39 See State s Fourth Circuit Writ Exhibit 7: Response to State’s Procedural Objections

0 See State’s Fourth Circuit Writ Exhibit 8, Minute Entry, January 15, 2025

4! See State’s Fourth Circuit Exhibit 9.1, State’s Notice of Intent to File Writ Application and Motion for Stay of
Proceedings i

21d :

*3 See Exhibit 1: Original Writ Application of the Louisiana Attorney General submitted 1o the Fourth
Circuit Court of Appeal, with original exhibits 1-11
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Application for Supervisory Writs on February 25, 2025, which the State did not include in its

application before This Court.* The Fourth Circuit denied the State’s writ on March 25, 2025.%5
i

The State filed writs to this Honorable Court April 24, 2025.46

I1SSUES PRESENTED

Whether a second application for post-conviction relief is procedurally barred under Louisiana
Code of Criminal Procedure articles 930.4 and 930.8, despite raising a new, particularized
Brady claim and presenting new ev{dence.

1

Whether a Brady claim following a: guilty plea is a legally cognizable where the suppressed

i
evidence was the cause without which the defendant would not have entered into a guilty plea.

SUMMARY OF THE ARGUMENT
1
|

The district court did not err in; granting Mr. Mills an evidentiary hearing on his instant
Application for Post Conviction Relief. ’Mr Mills’s instant application is based on the discovery
of new evidence, letters from the Dist;ict Attorney’s Office to the complaining victim and her
mother after she failed to show up to multiple scheduled meetings and an affidavit by former
counsel, Jason Williams. When shown t;hese letters, Williams attested that he had never seen them,

and they indicated to him the comp]ainfing victim was no longer cooperating with the State. Mr.

i

|
Mills’s Williams further stated had he known this information he would not have advised Mr.

Mills to except a plea and believed MrI Mills would have elected to go to trial pursuant to that

advice.

The lower court made the factuziil determination that these letters were new evidence, and
therefore legally meet the exception toéthe two-year time bar under Louisiana Code of Criminal
Procedure' Article 930.8(A)(1). The lower court likewise found that Mr. Mills’s application
presented a new Brady claim, met the exception to the bar on repetitive applications under
Louisiana Code of; %Criminal Procedure krticle 930.4(D), and ordered an evidentiary hearing.

The State continues to argue thzjit Mr. Mills’s application has not overcome the procedural

1
|
bars of articles 930.4 and 930.8, though both the district and appellate courts have made and upheld

I

1

* See Exhibit 2. (Note: by Rule X S2(6)(c) requires applicants include “An appendix, separately bound from the
writ application, containing: ... Copies of briefs of all parties filed in the court of appeal relevant to the issues raised
by the application"). i

45 See State’s Appx. 3- Judgment dated March 25, 2025.

 See States’s Application for Supervisory Writ".
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the factual determination that the evidence and claim presented do. These are factual
determinations, subject to review of abuse of discretion. The lower court did not abuse its
discretion in finding that Mr. Mills ;pplication is not procedurally barred or by ordering an
evidentiary hearing on the matter.

The State also asserts a new o‘jbjection before this Court which was not advanced in the

I

lower courts——that Mr. Mills is not entitled to assert a Brady claim in order to attack his plea. The

l
State relies solely on federa] case law, and more particularly, the dissenting opinion from the

Fourth Circuit’s judgment. However, ;state case law indicates that where a defendant makes a
showing that where the suppressed evicaence was the cause without which the defendant would not
have entered into a guilty plea, and 1t|‘ having received the suppressed material, he would have
otherwise gone to trial had the defenda?nt, a plea may be withdrawn. Such is the case here.

LAW AND ARGUMENT

L Ernest Mills’s Second PCR Application is not procedurally barred, as it meets the
exceptions to overcome the bars laid out in both La. C.Cr. P. article 930.4 and article 930.8.

The State urged that, “Louisian%i postconviction procedure envisions the filing of a second
or successive application only under tl‘jle narrow circumstances provided in La.C.Cr.P. art. 930.4
and within the limitations period as set out in La.C.Cr.P. art. 930.8. State v. Campbell, 2024-00885
(La. 4/15/25)” to argue that Mr. Mills 1; “twice over” procedurally barred.*” However, suppressed
Brady evidence discovered years after trial proceedings is exactly the type of “narrow
circumstances” that warrant such succeissive applications.

A. Ernest Mills’s instant appiication raises a new, particularized Brady claim,

meaning it is not a repetitive claim at all.

The State argues that Mr. Mills"s instant Brady claim is procedurally barred because his
initial application posed a Brady claim. The State however fails to be forthcoming with the fact
that Mr. Mills’s initial post-conviction ‘application did not raise a particularized Brady claim and
the claim he now raises is both new a%ld unique. In his initial application, Mr. Mills essentially
shelled a Brady claim and advised the cQourt that he had not yet received the District Attorney’s file

and therefore could not establish his cléim. He wrote

I

*7 See States’s Application for Supervisory Wri, p. 10
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Here, because Mr. Mills is still waiting on a return of his public records request, his
Brady claim is not yet ripe. Mr. Mills expressly reserves the right to supplement his
filing should evidence of the claim present itself.*®

In an effort to prevent default of his post-conviction claims, Mr. Mills raised the possibility
of a Brady claim in his initial application, but he had not yet received his file from the District
Attorney’s office. The documents disclosed pursuant to that request contained no Brady
evidence—and did not include the lettc;,rs proffered in the instant Application—and Mr. Mills did
not supplement to particularize and substantiate that claim. Importantly, Mr. Mills’s initial
application did not specify the Brady in;formalion that had been withheld by the State, or even hint
at what information he suspected may have possibly been withheld. Therefore, his particularized
claim now cannot be deemed as repetitive. Under such logic a defendant who raised a Brady claim
based on withheld exculpatory witness statements could not later bring a Brady claim if he or she
discovered withheld exculpatory forensic reports. Mr. Mills’s current Brady claim is based on new
and newly discovered evidence, whicI; makes it a new and unique claim. Both the district and
appellate courts acknowledged this an(? determined that Mr. Mills’s instant Brady claim was not

procedurally barred by article 930.4. Their determination was sound.

|
B. Mr. Mill’s instant application presents new evidence, through both the discovery
of the suppressed letters t? the victim and through the affidavit of Mr. Mill’s
trial attorney, Jason Williams.
Louisiana Code of Criminal Procedure article 930.8(A)(1) allows for an Application for
Post Conviction Relief more than two Iyears after the date of final conviction in scenarios where,
“the application alleges, and the petitioher proves or the state admits, that the facts upon which the

claim is predicated were not known to the petitioner or his prior attorneys.”, La. C.Cr.P. art

930.8(AXY(1).

Mr. Mills instant Application arises out of two letters sent by the District Attorney’s Office

to the mother of the complaining witness prior to trial indicating that if she continued to be

uncooperative, the claims against Mr. Mills might ultimately be dropped. It was not until

undersigned counsel requested Mr. Mills’s District Attorney file in 2021 that it became aware of
[

the letters to Rayshika Overstreet and jshowed them to Jason Williams, Mr. Mills’s trial counsel,

who attested to the fact that he had r;mt seen them at any point while representing Mr. Mills
I
pretrial.*® Jason Williams also attested that had he seen the letters during his representation of Mr.

8 See State’s Appendix 1,p. 030 )
4 See State’s Appendix 1, Exhibit T: Mill’s Second Application Ex. N- Affidavit of Jason Williams, p. 30
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Mills, he would not have advised Mr. Mills to plead guilty, but instead go to trial 5® He believed
that Mr. Mills would have heeded this advice."'

The State, as it already argued before the lower courts, again argues that Mr. Mills did not
meet the due diligence requirements of La. C.Cr. P. art 930.8(A)(1). As it has already urged before
the Fourth Circuit, the State avers that‘;Mr. “Mills does not even engage with his burden to show
‘diligence in attempting to discover’”i the evidence to support his suspicion that K.O. was not
cooperating with the State prior to tria;l.52 In its brief before this Honorable Court, the State does
not, as it did in its writ to the Fourth Circuit, go so far as to accuse Mr. Mills of having had the
letters since his initial records request of his D.A. file in 2011, and Mr. Mills is grateful.5*

This therefore means that the State acknowledges, as Mr. Mills pointed out to the Fourth
Cirouit, that Mr. Mills did not receive the letters in the 2011 response to his public records request.
Yet, the State has not yet acknowledg%d that Mr. Mills could not have exercised more diligence
than requesting his DA file less than twlo years after his conviction became final in order to attempt

to develop his claims. Apparently, thé State would require that in order to meet the diligence

requirement Mr. Mills should have continually requested the DA file until the State chose to

disclose the letters. !

It appears that the State did not supply the letters in response to a public records request
until it was submitted on Mr. Mills’s b;ehalf by counsel. The State now suggests that Mr. Mills’s
inability to procure counsel until 2022 was a lack of diligence. The Fourth Circuit has already

i

accepted Mr. Mills’s show of diligence and rejected the State’s argument. The district court has

|
already accepted the letters withheld, and the supporting affidavit of Mr. Williams, as new evidence

sufficient to meet the exception to the two-year time bar and ordered an evidentiary hearing on Mr.

1 . . . _
Mills’s claim. The lower courts did not abuse their discretion in making the factual determination
|

that Mr. Mills presented new evidence and exercised the requisite diligence in discovering that
\

evidence to meet his burden.

50 Id . .
5 1d
52 See States s Application for Supervisory Writ, p. 11.
3 See State’s Appendix 1, p. 7 o
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1L Ernest Mills’s Brady claim does not fail as a matter of law under Louisiana
jurisprudence, as State v. Waguespack and State v. McGuire leave open the possibility of post
plea Brady claims.

In its last argument, the State rélises a new argument that it did not urge before the lower
courts. The State relies on Unifed States v. Ruiz to assert that the State is not required to disclose
material impeachment evidence prior té entering a plea agreement with a criminal defendant, and
Mr. Mills therefore cannot bring a Brac?y claim as a basis to withdraw his plea. 536 U.S. 622, 633
(2002). ‘

Ruiz is correct in that it acknowledges the severity of a defendant’s decision to plead guilty
and forgo certain constitutional righ‘its, stating, “Given the seriousness of the matter, the
Constitution insists, among other thing:s, that the defendant enter a guilty plea that is “voluntary”
and that the defendant must make rielated waivers “knowing(ly], intelligent[ly], [and] with
sufficient awareness of the relevant circ;mnstances énd likely consequences.” United States v. Ruiz,
536 U.S. 622, 29 (2002)(citing Brady v. United States, 397 U.S. 742, 748 (1970); see also Boykin
v. Alabama, 395 U.S. 238, 242 (1969)): In Mr. Mills case, the fact that the alleged victim was not

cooperating with the State and there was likelihood that she would not show up to trial, is a

circumstance incredibly relevant to whether Mr. Mills knowingly entered a plea, and one that goes

directly to whether Mr. Mills knowingl‘y entered a guilty plea.

There are several distinctions ?etween Ruiz and Mr. Mills’s case which must be pointed
out. In Ruiz, prosecutors offered the défendant a “fast track plea” where Ruiz waived indictment,
trial, and an appeal. Id. at 625. As sup;port for its ruling, the Court noted that requiring pre-plea
disclosure of impeachment evidence i%nposed a burden “upon the Government by requiring its
provision well in advance of trial (oftein before trial preparation begins) [which] can be serious,
thereby significantly interfering with thze administration of the plea-bargaining process.” Id. at 633.
(See also, “It could require the Gov;rnment to devote substantially more resources to trial

preparation prior to plea bargaining, tpereby depriving the plea-bargaining process of its main

resource-saving advantages. Id. at 632.)

|

This is not the case here. Mr. Mills did not change his plea to guilty until the moming his
1

trial was set to begin.* Not only would the disclosure of impeachment evidence not have created
5

any additional burden on the State, but] in fact, the State was already in violation of Brady for not
N H
!

5 See State’s Appendix 1, Exhibit H: Mills’s Second Application Ex. B- Docket through Nov. 16, 2021, p. 61
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having disclosed the letters prior to trial. Given the posture of Mr. Mills’s case at the time of his

plea, the State was already required by La. C.Cr.P. arts 723 and 729.3, and Louisiana Rule of

Professional Conduct 3.8(d), to have tufrned over the letters in question to the defense as part of its
g

pre-trial discovery obligations. The Sta{e, in its application for writ, stated that once Jason Williams

assumed representation of Mr. Mills in Qctober 0f 2007, “the State regularly turned over discovery

to Mills.”’ The State has all but admittéd to its violation of ongoing discovery obligations leading

up to Mr. Mills’s trial. The State also acknowledged that it was not until the morning of trial that

Mr. Mills entered a guilty plea.>

The Ruiz Court also opined, “It is particularly difficult to characterize impeachment
information as critical information of which the defendant must always be aware prior to pleading
guilty given the random way in which such information may, or may not, help a particular

{
defendant. The degree of help that impeachment information can provide will depend upon the

1
defendant's own independent knowledge of the prosecution's potential case.” 536 U.S. at 630.

While this may be true for many cases; in Mr. Mills’s case it was clear to all parties that the case
would hinge on the testimony of the al‘leged victim. The only physical evidence the State had to

|

present at irial was the circumstantial evidence that both K.O. and Mr. Mills tested positive for
i

chlamydia. However, there is no existing medical or forensic way to prove that one individual

contracted an STI from another indivi{iual. Also, given the fact that the defense would not have

i
been able to question K.O. about or présent evidence of prior sexual conduct, they could also not

. !
test K.O.>s previous sexual partners;

for chlamydia. The fact that both had it is merely

circumstantial.

While the State relies predomirjmntly on United States Supreme Court and United States

federal Fifth Circuit case law, Louisianell courts have indicated there are scenarios in which a Brady

violation may vitiate the voluntariness of a plea. The Second Circuit, in State v. McGuire,
acknowledged that discovery violatio)ns involving the State’s failure to disclose exculpatory
evidence do not require reversal unless they have actually prejudiced the defendant. 50,074
(La.App. 2 Cir. 9/30/15, 18-20); 179 So.3d 632, 644; see also State v. Carter, 20100614
(La.1/24/12), 84 So0.3d 499, cert. deniied, Carter v. Louisiana, 133 S.Ct. 209 (2012). The court

went on to state that only when the defendant is lulled into a misapprehension of the strength of

55 See State’s Application for Supervisory Writ, p. 5
56 d —
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the State's case through the prosecution's failure to disclose timely or fully, and the defendant
suffers prejudice when the undisclosed evidence is used against him, that basic unfairness results
which constitutes reversible error. Jd. (citing State v. Johnson, 48,325, p. 21 (La.App. 2 Cir.

9/18/13); 135 S0.3d-705, 717, writ denied, 2013-2451 (La. 4/11/14); 137 So0.3d 12130.

Relying the First Circuit’s deci§ion in State v. Waguespack, the McGuire court held “the
State's failure to supplement discovery iresponses prior to a defendant's guilty plea does not vitiate
the defendant's consent to the plea agreement where there is no showing that the evidence was not
the cause without which defendant woZuld not have entered into a guilty plea and there was no
indication that, had the evidence becﬁ disclosed to the defense, the result of the guilty plea
proceeding would have been any diffex:'ent.” Id (citing Waguespack, 589 So.2d 1079 (La.App. 1
Cir.1991) writ denied, 596 So.2d 209 (gLa.1992)). The court ultimately denied relief, determining
that the relevant evidence was timely disclosed—though not timely delivered to the defense—and

“ more importantly, there was no indicati:on that the defendant was misled about the strength of the
State's case. Id at 644. The court co;lcluded “there [was] no evidence whatsoever that would
suggest that McGuire would have othe;wise gone to trial on the seven drug trafficking charges or
that the result here would have been ény different had the defendant received the surveillance
recording prior to his guilty plea.” McGuire at 645. In Waguespack, on which the McGuire court
relied, the First Circuit court denied relief after determining that the strength of the suppressed
evidence—statements made by a Witne:ss—"was not the cause without which defendant would not
have entered into the guilty plea; and there is no indication that, had the evidence been disclosed
to the defense, the result of the guil‘éy plea proceeding would have been different.” State v.
Waguespack, 589 So.2d 1079, 1084 (IiJa. Ct. App.1991), writ denied, 596 So.2d 209 (La.1992).

The court also reasoned that none ojf the defendant’s eight indictments were based on the

i
statements at issue. /d. at 1803. 1

The same is not true for Mr. 'Mil]s. Ernest Mills indictment stemmed solely from the

i
statements of K.O. The strength of the State’s case rested on her testimony at trial. The only other
evidence of the alleged crime were chl%mydia results that, again, there was no way to prove were

comnected without K.O.’s testimony. The State in brief mischaracterized a portion of Mr. Mills’s

|
instant application, which undersigned} counsel would like to take the opportunity to clarify. The

State asserts that
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All that notwithstanding that Williams actually advised Mills that the evidence “that
both parties tested positive for the STI chlamydia,” once shown to a jury, “would
be taken as conclusive proof™ that Mills “had intercourse with” K.O. and that “there
was no way for him to prove that he had not given it to her.” 5’

This advice given by Jason Williams was predicated on the impression that K.O. would
testify that she got chlamydia from w Mills having intercourse with her. Jason Williams knew,

as has been repeated, that because thef:re is no scientific way to trace the source of an STI like
|

chlamydia from the recipient to the person who infected them, if K.O. testified that she had
received chlamydia from Ernest Mills, %he defense would have no way to disprove that. This reality
made the “misapprehension of the strehgth of the State's case through the prosecution's failure to
disclose timely or fully” that the victin‘11 was not being cooperative and perhaps no longer wished

to press charges against Mr. Miils the “cause without which defendant would not have entered into

1

the guilty plea cause without which defendant would not have entered into the guilty plea” and the
|

result of the guilty plea proceeding w$ 1d have been different.” See Johnson, 135 So.3d at 717;

P

Waguespack, 589 So.2d at 1084.

|
]
|

Jason Williams advised Mr. Miills.to plead guilty because he knew that there was no way
to overcome circumstantial STI test re!sults if the alleged victim got on the stand and told a jury
that Mr. Mills had given it to her. He d;id not know that the State had difficulty getting both K.O.
and her mother to come in for meetinés and had to send them multiple notices that their lack of
cooperation could jeopardize prosecution. Mr. Williams likewise did not know of additional
attempts to contact K.O. in December 2008 and January of 2009, which the State included in its
Fourth Circuit writ, but has left out of its writ to This Court.>® The note is a copy of some type of
phone messaging log which shows that in December of 2008, someone from the DA’s office
contacted a “Jenna” in order to try to get K.O.’s mother to call their office.® No documentation
that these meetings actually occurred or that the victim became a cooperative witness were
submitted by the District Attorney. The State provides no evidence which actually memorialized a
meeting such as attorney’s notes or a hlemo regarding the call. Again, on January 20, 2009, the
log shows that the District Attorney’s office called the victim’s mother, but evidences only the
possibility of a meeting to be set and not that a meeting happened. In fact, this documentation

shows that the District Attorney was attempting to set up a meeting with the victim’s mother the

57 See State’s Application for Supervisory Writ, p. 8
%8 See States Fourth Circuit Writ Exhibit 6: State’s Procedural Objections to Defendant s Second PCR Application,
incorporated Exhibits 1 and 2
®1d s o .
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next day but did not know their own schedule to set a proper time for the meeting.% Much in the
same way that the victim and her mother failed to show up to two meetings scheduled in October
and November of 2007 without any no%ice, they very well may have failed to appear on this date
as well. The State offered no evidence to the contrary. Importantly, there is no minute entry or
transcript in the record showing that eiéher were present the day of the trial when Mr. Mills took
his plea. In fact, it is the understandin;g of undersigned counsel, that neither were present during

I
any of the pre-trial motions or the day of trial.
!

Jason Williams had no knowledge or inkling that the alleged victim in the case was
uncooperative and that her presence at trial was unlikely. Had he known that the State did not have

the necessary witness to met its burden, he never would have advised Mr. Mills to enter a plea of

1
i

guilty. Mr. Mills was induced to plead g‘juilty solely on the misapprehension that the alleged victim

would testify that he had given her cjhlamydia and he wouid not be able to prove otherwise.

Because the State did not timely discl?ose its multiple, ongoing attempts to contact the alleged

victim to no avail, Mr. Mills was “lulleli into a misapprehension of the strength of the State's case
|

against him”, and had he had adequate knowledge of the relevant circumstances, the “the result of
i

|
the guilty plea proceeding would have been different.” McGuire, 179 So.3d at 644.

It is worth reiterating to this Céurt that by the time Mr. Mills changed his plea from not
guilty to guilty, trial was set to begin. The State therefore had long been in violation of its Brady
obligations to the defense to disclose irﬁpeachment evidence. All of the Brady evidence on which
Mr. Mills now relies should have been 'm his trial counsel’s hands before he pleaded guilty. While
Ruiz relies on the reasoning that expan:ding Brady claims would burden the administration of the

plea-bargaining process well in advanc‘ie of trial, Mr. Mills was not in advance of his trial. Ruiz,

536 U.S. at 633. Until the very last miinute when he changed his plea, Mr. Mills and his counsel

were kept in the dark as to the reality that the State’s witness would not be there to testify against
him. This intentionally created misapprclehension, based on an ongoing Brady violation by the State,

let him to unknowingly plead guilty.

Ironically, the State urged in the opening paragraph of its argument that the Court’s

“intervention is necessary to put an end to this textbook abusive successive post-conviction relief

application”, while completely ignoring its own repeated abuse of its Brady obligations, both
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leading up to Mr. Mills’s trial and in its failure to disclose the letter pursuant to his 2011 public
records request. It would seem that the Court’s intervention is necessary now to prevent the State
from violating it’s Brady obligations m pre-trial proceedings and weaponizing those violations to
create misapprehensions of the strengtﬁ of the State’s case, thereby inducing innocence defendant
to enter guilty pleas in the final momen:ts before their trials. Mr. Mills was one such victim of this

|
tactic and should now be able to withdraw his plea.

. CONCLUSION

Mr. Mills’s instant application is not procedurally barred because it presents new evidence
which meets article 930.4(A) and hié application raises a new claim that Mr. Mills did not
inexcusably fail to raise in his initial Application.

The State’s objections to Mr. Mills’s Application, both on procedural grounds and on the
merits, have thus far been rooted conjecture and are not substantiated by any reliable evidence. If
there is such evidence, particularly as to Mr. Mills’s lack of diligence, the State has not presented
it. Mr. Mills on the other hand has presented both newly discovered, withheld letters and the sworn
to word of his trial counsel that these letters were not known to the defense at the time of trial, and
that the outcome of his proceedings would have been different had they rightly been disclosed to
him. Given that the State has not providgd any evidence to support the factual disputes it has raised,
those issues cannot be resolved on the pleadings and require the court to order an evidentiary
hearing for the taking of testimony or (;ther evidence.

Finally, as a matter of law, Louisiana courts have not conclusively foreclosed the ability to

withdraw a guilty plea based on the di#covcry of Brady evidence. Both State v. Waguespack, 589

So0.2d 1079 (La.App. 1 Cir.1991) wriz[‘ denied, 596 So0.2d 209 (1.a.1992) and State v. McGuire,

50,074 (La.App. 2 Cir. 9/30/15, 18—29); 179 So.3d 632 have acknowledged that in cases where
i

there is a showing that the evidence was the cause without which defendant would not have entered

into a guilty plea and there is 'indicalidn that, had the evidence been disclosed to the defense, the
result of the guilty plea proceeding would have been different”, then there may be grounds for a

defendant to withdraw their plea.

The lower court, within its d}scretion, has granted Mr. Mills an evidentiary hearing,
wherein Mr. Mills will be given the opportunity to meet the burden laid out by Waguespack and
McGuire. The lower court rightly gra%nted Mr. Mills an evidentiary hearing, it did not abuse its

discretion in doing so, and this Court should affirm that ruling.
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" CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing RESPONSE IN OPPOSITION OF
THE LOUISIANA ATTORNEY GENERAL'’S APPLICATION FOR SUPER VISORY WRITS has
been filed with the Clerk of ¢om and has been served on the Fourth Circuit Court of Appeal,
Orleans Parish District Courti and the Attorney General’s Office on this 27% day of May 2025.

Nley o)

(l:OUNSEL OF ERI@//gT MILLS, JR.

b
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| , _ PARISH OF ORLEANS -
STATE OF LOUISIANA } SS ' ' '

A : CRIMINAL DISTRICT COURT FoR THE PARISH OF ORLEANS
ITEM NO.: G-21666.07 '. S -

~ swomn in and for the body of the Parish of Orleans, in the name and by the auth(mty of the

~ said State, upon their oath, PRESENT’ that, between the Ist day of May, 2007 and the 31“

2007, . one ERNEST MILLS COMMITTED AGGRAVATED RAPE ON
K O » date of birth 5/20/96 AN INDIVIDUAL UNDER THE AGE OF THIRTEEN YEARS-

day of May,

i the Parish of Orleans, aforesaid, and Within the Junsdxcnon of the Cnmmal sttnct Court
for the Pansh of Orleans contraty to the form of Statute of the State of Louxs:ana in such

. ¢ases made and provided and against the peace and d1gmty of the same.
_ SECOND COUNT And now the Sald GRAND JURORS of the State of Lomsmna duly
. impaneled and sworn in and for the body of the Parish. of Orleans in the name and by the

authonty of the saxd State, upon their oath PRESENT. that, between the lst day of May,

2007 ‘and the 31% day of May, 2007, one ERNEST MILLS COM]\'IITTED

AGGRAVATED RAPE ON K. O date of birth 5/20/96 AN INDIVIDUAL UNDER THE
AGE OF THIRTEEN YEARS in the Pansh of Orleans aforesaxd, and thhm the Junsdlcnon

of the Criminal District Court for the Pansh of Orleans contrary to the form of Statutc of the

|
State of Louisiana i in such cases made and prowded and agamst the peace and dlgmty of the

same

ISCANNEEI

Parish of Orleans

213:2002-6-08)
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PARISH OF ORLEANS
STATE OF LOUISIANA } SS . e

N : CRIMINAL DISTRICT COURT FOR THE PARISH OF ORLEANS
" ITEMNO.: G-21666-07 ' R : :

I

THIRD COUNT: And now the Said ‘GRAND JURORS of the State of Loixisiana d‘uiy

impaneled and swom in and for the body of the Pansh of Orleans in the name and by the

authority of the said State, upon their oath PRESENT that, between the lst day of May,

- 2007 and the 31 day of May, 2007 ) _one ERNEST M]LLS COMMITTED SEXUAL

- 'BATTERY ON K.O,, date of birth 5/20/96 AN INDIVIDUAL UNDER THE AGE OF
|

THIRTEEN YEARS in the Parish of Orleans, aforesaid, and within the jurisdiction of the

Cnmmal Dlstrlct Court for the Pansh of Orleans contrary to thc form of Statute of the State

of Louisiana in such cases made and prowded and against the peace and dlgmty of the same

E

313:20(2-6-09)
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AFFIDAVIT
STATE OF LOUISIANA

PARISH OF O Y‘Q!\S

BEFORE ME, the undersigned authority, a Notary Public, duly commissioned and

qualified in accordance with the law, in and for the above referenced Parish and State, personally

came and appeared:

JASON WILLIAMS

who, having first been duly sworn, state under oath that:

P
I
1

On August 10, 2022, I, District Attomtlzy Jason Williams of Orleans Parish, met with attorneys
Jacob Longman and Jennifer Cameron! defense counsel for Ernest Mills. Mr. Mills is a prior
client of mine from my time as a defense attorney, before I became the District Attorney of
Orleans Parish. During the meeting, attorneys Longman and Cameron revealed letters they
received as part of the Orleans Parish District Attorney (“DA’s Office”) file in the case against
Mr. Mills. These letters showed attempts by the DA’s Office to obtain the presence for trial of
the complainant. These occurred after her lack of attendance indicated that she did not wish to

take part in the ongoing prosecution. |
t

Neither these letters nor this informatién was revealed to Mr. Mills® defense team. Mr. Mills thus
entered a plea without knowing the contents of these letters or their existence. Had I known that
the complainant in this case was not compliant with the prosecution of Mr. Mills, I would not
have advised my client at the time to take a plea deal, and it is my professional opinion that Mr.
Mills would have heeded my legal adv:ice.

I

’ Jason R. Williams

ature of Affiant)

|
SWORN TO AND SUBSCRI]‘_%ED before me this k({“‘ day of M 2022.

i
I
{
|

77
Mithun B. Kamath

: Bar Roll #35504

My Coimmission Expires at Death
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