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Campbell v. State
No. 20250008

Jensen, Chief Justice.

[91] Anthony Campbell appeals from an order denying his application for
postconviction relief. Campbell argues he received ineffective assistance of
counsel during the underlying criminal proceedings and newly discovered
evidence exists warranting reversal of his conviction. We affirm.

[92] In 2016, a jury found Cé‘mpbe'll'f'gﬁilty of murder. His conviction was
affirmed on appeal. State v. Canipbell, 2017 ND 246, 903 N.W.2d 97.~ ’
[13] In November 2017, Campbell filed an application for postconviction r,élief
alleging ineffective assistance of counsel. The district court summarily dismissed
the petition. We reversed the summary dismissal and remanded the case for an
evidentiary hearing. Campbell v. State, 2021 ND 45, 956 N.W.Zd 387._ | | |
' [‘1[4] An e'\;i“den—t'iary. -héﬂariﬁé ‘was held. on Augﬁﬁsf_ 29, ;50;"'éﬁa':8wép£‘embéf 21,
2023. The district court denied Campbell’s application for postconviction relief
after finding Campbell failed to prove: that he received ineffective assistance of
counsel or the existence of newly discovered evidence sufficient to warrant a
new trial. Campbell appealed the order.-On appeal, Campbell was represented
by counsel and filed his own supplemental statement. . . E

.

[15] Our standard of review for district court orders on-applications for
postconviction relief is well-established: S

The Uniform Postconviction Procedure Act, N.D.C.C. ch. 29-

32.1, governs postconviction relief proceedings. The applicant bears
“the burden of establishing grounds for relief. This Court reviews
findings of fact under the clearly erroneous standard of review. A
finding of fact is clearly erroneous if it is induced by an erroneous
view of the law, if it is not supported by any evidence, or if, although
there is some evidence to support the finding, a reviewing court is
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left with a definite and firm conviction a mistake has been made.
The Court reviews questions of law de novo.

Gaddie v. State, 2024 ND 170, 1 8, 11 N.W.3d 21 (cleaned up).

I

[16] Campbell’s assertion he received ineffective assistance of counsel includes
the following claims regarding his trial counsel-or trial procedure: the failure to
investigate alternative suspects, the failure to produce and preserve evidence,
the failure to contest the State’s objection to the defense investigator’s testimony
regarding - his .opinion on Campbell’s .guilt- or. innocence, allowing the
introduction of improper character evidvenc_::e, allowing Campbell to be seen in
visible restraints by jurors, allowing the closure of portions of the trial to the
public, instances of juror and prosecutorial misconduct, the failure to request
independent forensic testing of items in evidence, the failure to request a lesser
included offense, his trial courisel had a'conflict of interest, and violation of the

attorney-client privilege.

[17] Effective assistance of counselin a criminal proceeding is a constitutional
right. See U.S.'Const. amend. VI; N.D: Const. art. I, § 12; Demron v. State, 2003 ND
102, 16, 663 N.W.2d 650. An applicant for: postconviction relief based on
ineffective assistance of counsel must 'satisfy :the .test from Strickland v.
Washington, 466 U.S. 668, 688-90 (1984):"Under Strickland’s test, the applicant
must show (1) “that counsel’s representatior: fell below an objective standard of
.reasonableness” and (2) “that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been
different.” Brewer: v. State, 2019 ND 69, { 5, 924 N.w.2d 87 _(quoting' Rourke v.
State, 2018 ND 137, 15, 912 N.W.2d,311).. “A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” Id. 1 9 (quoting
Middleton v. State, 2014 ND 144, 1 6, 849 N.W.2d 196).

Unless counsel’s errors are so'blatantly and obviously prejudicial
that they would in all cases, régardless of the other evidence
presented, create a reasonable probability of a different result, the
prejudicial effect of counsel’s érrors must be assessed within the




context of the remaining evidence properly presented and the
overall conduct of the trial. - o .- .

Brewer, I 9 (cleaned up). “Courts:need not address both prbr}gs of the Strickland
test, and if a court can resolve the case by addressing only -one prong it is
encoufaged to do so0.” Samaniego-v. State, 2024 ND 187, 19,12 N.W.3d 827
(quoting Rourke, 1 6). ”Conclusgl;'y:_a'l_lég.'a"t:i’_éns that counsel ’fail'ecﬁi to call certain
witnesses without indicating what the testimony, would have been, how it might

have affected the outcome of the trial, or what prejudice may have resulted from
the failure to cail them, do'not support.a claim:of ineffective assistance of
counsel.” Lindenian v. Séat-e, 2024 ND 228;q-11, 14 N.W.3d 883 (qucting State v.
Schlickenmayer, 364 N.W.2d 108, 112 (N.D. 1985)); see also Damron, 16 ("A
defendant must offer evideng:é fhéltr‘?nié(,i{di:ti‘o:naf'wi’tfheSSes would have aided

the defense’s claim.”). - T

(18] Cémpbell argues he _r:gceii{ed',:finéfféb&tive aSSi\staﬁ@e of Ic:'duhse_l_because his

trial counsel failed to investigate a potential suspect, failed to call the potential
suspect ‘as a witness,’and failed to-call the victim’s brother w'ho‘alleg,edly told
law enforcement he beli"_ev'ed"’C'ar'ri\pbell'Was innocent ‘and identified others he
suspected were ;invdlvedﬂ Durmg “the hearing, o Campbell’s application,
Campbell testified he was. unfamiliar with the péfenti’al suspect, but a different
witness had informed law enforcement that she learned from another individual
that the potential suspact was implicated in‘the murder..Campbell’s trial counsel
testified that one possible defense theory involved the potential suspect
committing the .murder in connection with drugs and money. However,
Campbell’s trial counsel ;es_tifie;i .that he received no furthér inforriiation br had
any further discussions with Car_anjell ;r_‘ega_.rding‘ thlS t:h‘eo_fy‘o\r' th‘;e' deéisibn not
to call the potential suspectasa witness. Campbell’s trial counsel further testified
he did not call the victim’s brother ag a;,withess due to cor}céfhs over hlS mental
state and because the brother was beiﬁg held -atlthe ,Nor'tvh Da_ko%a :Stafe_ﬁospital
at the time of the trial. Campbell’s tria]_._qounsel_testi‘flied.repeate‘dly that he did
not know what the victim’s brother would say on the stgnd. The district court

found:




‘No sufficient proof has been. provided to support the
conclusion that [Campbell’s trial counsel] was going to call
[potential suspect] but failed to do so. Additionally, [Campbell] has
" failed to show a reasonable probability of a different outcome when
weighed against the evidence in total had [potential suspect]
testified. The Jury heard the testimony of [potent1al suspect’s former
roommate], pointing the finger at [potential suspect]. If [potential
_suspect] was a suspect for the crime, he would have no incentive, or
obligation, to answer truthfully about his knowledge of the crime
and could clearly assert ‘his right against self-incrimination.
" Counsel’s representation was not below. a reasonable professional
standard when he failed to call [potentlal suspect] as a witness.

_ _[Campbell’s trial counsel] acknowledges that he had that intent, at -
one time in his trial preparation, but after review, and being
uncertain of what [victim’s brother] would say, [Campbell’s trial
counsel] made a tactical decision not to call [victim's brother] as a
witness.

A reviewing Court should not second-guess tactical or
strateg1c matters. Noorlin v. State, 2007 ND 118, [] 12], 736 N.W.2d
477. " “Strategic choices by [trial]:‘counsél ‘made - after thorough
investigation' of law and facts. relevant to’plausible options are
virtually unchallengeable.’” Id. Courts.do not impose their collective
judgment upon counsel or apply the dlstortmg effect of hindsight as
to matters of strategy. Id. In this case, [Campbell’s trial counsel’s]
“choice does not fall below an ob]ect1ve1y -réasonable standard of -
effective assistarice. Further, thete is no evidence presented- that
[victim’s brother’s] testimony would have brought about a different
result. . .. . - -

[19] The district court found that the altérnative potential suspect theory was
.not fully developed and it was unknown what the victim’s brother would have
testified to if placed on the witness stand. ‘Ttie ‘court also found Campbell failed
to show a reasonable probablhty that, but for tis trial counsel’s-alleged errors,
the result would have been different. ‘See Brewer, 2019 ND 69, 1 5. The court’s
findings are supported by evidence in the record, the court did not misapply the
law, and we are not left with a definite and firm conviction a mistake:has been
made. We conclude the court’s findings were not clearly erroneous.




(110] Camiobell argues he received ineffective assistance of counsel becausé his
trial counsel failed to require the State to produce and preserve céll phone data.
Rule :‘16(a)(1‘)(‘D):.(i), N.D.R.Crim.P., allows ‘a defendant to inspect,’ copy, or
p_hotograph' e\{idence' in the :Sta't'e"s' pos'ses"sion, Eustbdy,‘ or control if the
defendant makes a written request and the evidence is material to préparing the
defense. . o e

[9111] Campbell’s trial counsel requested all cell phone records in the State’s
ppsSession during discovery 'b’ut.&.i”(:i' not file anly thotions to compel the State to
produce cell phone records of potential’ witnesses. Campbell argues the cell
phone records_from two of the State’s witnessés could have established' a
“precise tim'eliﬁg of events” allowing Campbell to ¢onfront and impeach'the
State’s witnessés. Specificélly,'hé“‘é’:’rguési thie cell ‘phone records would have
proven one of the two State’s witnesses was lying about the time she entered the
garage after the victim’s death. The district court found the following with
respect to the cell phone records: “[Campbell] fails to show how this lack of
confrontation of the Witness, ify fegatd to the specific time she entered the garage
and found th’e:deceaséd,- would support-a reasonable doubt as to [Campbell’s]

guilt.”

[112] Although the district court addressed the prejudice prong of the Strickland
test, we note our prior precedent on the underlying issue of whether or not the
State has a duty to collect the phone records of the two witnesses as asserted by
Campbell. I State v. Steffes, 500 N:W.2d 608, 612 (N.D. 1993), this:Court tejected
a similar Rule 16 argument, stating; “At one end of the evidentiary spectrum is
the situation where the state 1mt1ally ,"f,_é‘il:s to collect é\;i_deﬁée. Police ‘generally
have no duty to collect evidence for the 'fc‘l_efense,."’-ln,s_fa;é' v Schmzdt,2012 ND
120, 19, 817 N.W.2d 332, we rejected an argument that law enforcelzr—\-ent had a
duty to secure and preserve video evidence under Brady v. Maryland, 373 US. 83
(1963). We described Schmidt’s claim as an assertion that there had been a Brady
violation .becau‘se ”the State failed to preserve. the sﬂrveilla'ric:e' _svi'de'b from
Dakota Express. He argues the .Staté allowed the _vi_déo to be desfrbyed, because
the police officer did not take ;sfeps to presérve the video Eefore ‘the video




surveillance system recorded over the video.” Schmidt, 19. We held that
“[u]nder the three categories articulated in Steffes, a Brady analysis is appropriate
only in cases classified under the third category, mvolvmg ‘the [Sltate’s
suppression of evidence which has been collected and preserved “ 1d. 113
(quoting Steffes, at 612). Although the drstrrct court did not address the first
prong of the Strickland test, we note that the assertlon that the State was requlred
to collect the phone records at issue, ‘under the circumstances of this case, is

w1thout merit.

[113] The record supports the dlstrrct court s flndlng that Campbell failed to
show a reasonable probability that, but for his tr1al counsel s failure to gather
cell phone records from one of the State 5 w1tnesses, the result would have been
different, the court did not mlsapply the law and we are not left with a definite
and firm conviction a mistake has been made ‘We conclude the court s finding

was not clearly erroneous.

C fet

[{14] Campbell argues he received ineffective assistance of counsel because' his
trial counsel failed -to challenge the State’s objection .to. the defense’s prrvate
investigator providing an opinion on Campbell’s guilt or innocence. A trial court
has broad discretion in deciding whether to admit or exclude evidence. State v.
Wangstad, 2018 ND 217, 16, 917 N.W.2d 515. According to Rule 704, N.D.R.Ev.,
“[a]n opinion is not objectionable just bécause it embraces an ultimate issue.”

A witness’ who_ is. qualified astan expert by knowledge, skill, .
- experience, training, or-education may testify in the form of an
~ opinion or otherwise if the expert s scientific, technical, or other
specialized knowledge will help ‘the tr1er of fact to understand the
ev1dence or to determme a fact in issue. - ' :

N.D.R.Ev. 702

[‘1115] Campbell attempted to solicit an oplmon regardmg his gullt or innocence
from his’ prlvately retained 1nvest1gator The State ob]ected arguing that the
investigator could not testify regarding his opmlon on an ultimate issue because
that determination is solely for the jury. The district court sustained the




objection. Campbell -argues the court abused its discretion in sustaining the
objection because it misapplied Rule 704, and his, trial cjduﬁsel 'shodld’ have
objected to or challenged the erroneous ruling. Campbell argues he was
prejudiced ;be’causé the jury was unable to consider his investigator’s opinion
regarding who committed the murder and why, and without the final opinion
the investigator’s testimony was “disjointed and. seemingly cover[ed] irrelevant

issues[.]” The court concluded: -

[Campbell] fails, however, to show how the investigator’s opinion’
as to who committed the murder and why would somehow cure the -
investigator’s disjointed, irrelevant, ‘and ifieffective performance. .
" [Campbell] further fails to connect: this particular. in-action by
counsel to a reasonable: probability of a different outcome when
weighed against the evidence in total. .. S

[116] The record suppoﬁ'rtsl the district éourt’s finding-that Campbell failed to
show a reasonable probability that, but for his trial counsel’s-alleged errors, the
result would have been different, the court did not misapply the law, and we are
not left with a definite and fixm._;c__onviéftion, a fhistake _hés been made. We

conclude the court’s findipgfw_agsgnpt;;él'e_arly er\"r"dﬁe'ous.‘; S

'
T RERTE ..
. RS R B 'D: .
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[1117] Campbell argues he received:ineffective gt_ys,sistanc‘_e» of Ebuhé_el because' his
trial counsel failed to object to the.State’s improper introdtic_tioh_' of character
evidence in violation of N.D.R:Ev...404(b). ” Evid_ence“o,f any o_thef crime, wrdng,
or act is not admissible to prove a person’s char?cter m order to show that on a
particular occasion the person acted in accordance "with the character.”
N.D.R.Ey,,__404(@;,(1") “The rule récognizes the inherent prejudicial effect prior
bad-act evidence may ha_vé onthe trler of fact and limits the admissibility of that
evidence to specifically recpgrﬁééﬁ&féxégép_’tiohé._’_’ State v. Shaw, 2016 ND 171, 17,
883 N.W.2d 889 (quoting State.v..Achrekke, 2011 ND. 131, 8, 800 N.W.2d 284).
Under these exceptions, 404(b)(1) evidence may be adr‘h‘ittec‘l EfbrA.fr,ea's,ons other
than propensity. See NDREV 404(b)(2): “ An instruction limiting the jury’s use
of the evidence is géhgra'lly :'éuff,i_cieht to remove the prejudice and limit the

sad




danger to the defendant.” Coppage . Staté, 2014'ND 42, 117,843 N.W.2d 291
(quoting Coppage v. State, 2013 ND 10, I 14, 826 N:-W.2d 320). : :

[118] On the first day of -trial, the parties stipulated to the admissié_m o_f. a
September 15, 2014, Facebook conversation between -Campbell and another
individual. The conversation-included Campbell’s statements expressing that he
felt caught between a rock and a hard place, was afraid, and had screwed up.
Campbell. testified these remarks goncqrned his choice to return to Minot,
various life difficulties, and allegations of burglarizing his ex-girlfriend’s house.
In rebuttal, Campbell’s f_é'r:r.ne.r; girlfﬂéhd_:t‘e,_‘s_t:ifie.cl:l,"that'he‘ha'd stolen her cell
phone from her résidence on Sepferr.\b,.ef 1; 2014 Witnesses also provided
testimony ‘concerning Campbell’s drug-use. While the district court sustained
some objections to this testimony, others iere overruled. Despite repeated
-ins;‘tafnceé where information about Campbell’s drug use and prior bad acts was
elicited, no metien for mistrial was a_s.s-erted.',;‘, , ' '

[119] Campbell’s trial counsel testified ke should have objected to the Facebook
conversations under Rule 404(b) rather thari ‘stipulating to'their admittance. At
Campbell’s request, the district coutt gavé'a-limiting instruction regarding the
alleged burglary: “[E]vidence has been introduced of other acts alleged to have
been committed by [Campbell]. Such evidence may not be considered by you as
proof of [Campbell’s] character. You'should give such-evidence the weight as
you feel it deserves.” Campbells trial counsel further testified that he made no
objections to’ the drug-use tddtimon'y because he opened the door when
s'ti_pula'fiﬁg"td‘ the Facebook conversations: The district court found: . . - .

The admission of error by counsel, a possible mistake in
- hindsight,, does not, automatically equate to ineffectiveness of
counsel, nor does it automatically overcome the strong presumption
. of reasonable professional assistance by counsel. Though- Counsel
admits that he should have objetted to rather than stipulated to the
" content$ of ‘thé*Facebook record, there-is no surety that such
‘ ‘objections would have-been sustained, fo1j. example, the evidence '
may have been allowed;in under relevant 404(b) exceptions. Further, -
even if one may find unreasonableness in counsel’s conduct, which
I do not, there [Campbell] has failed to show a reasonable




probability that the result of the trial would have been differe_rit
- particularly in light of the weight of the evidence a’_gairiSt him.”

[120] We coriclude the district’ curt’s” finding - was not. clearly, erroneous.
Campbell did not argue obvious error, and: the asserted error regarding the Rule
404(b) evidence was addressed by the limiting instruction. The court’s finding
that Campbell failed to show a reasonable probability that, but for his trial
counsel’s alleged errors, the result. would have been different, is supported by
the record, was not a misapplication of law, and we are not left with a‘defisr{itfe
and firm conviction a mistake has been made. . -

[921] Campbell argues he received ineffective assistance of counsel because his
trial counsel failed to ob]ect ‘whén the jurors saw him in handcuffs during trial
proceedings. In‘De'cI:c v. Missou#i, the United States Supreme Court held that the
Cénstitﬁtion forbids_thé :’r01}£iné u‘sét(')f \'r'i's'_ible shackles during thie guilt phase of
a criminal trial unless justified by an essential state interest’ specific to the
particular trial. 544 U.S. 622, 629 (2005). This standard appliés “where a court,
without'adequate :jus‘tif-i-c_atlibh,_ox_dex:s the d_efendaht to. :Wear,,shaclg,IES that will

be seen by the jury,” but failure to.make findings abo_ut the cpuft"s 'r"é'as‘__oh for not
accommodating a request for a specific type of g_egjcré.int is ha:rrfllesé when there
is no evidence the jury saw. the,restr.a@nts:'o,r the fest;éihté _firit_evrk'fer'ed with a
defendant’s defense. Id. at 635; see also State v. Aguero, 2010 ND 210, ] 13, 791

N.W.2d 1. The district court made the followmg finding: .

In this case, while such escorting took place &ailyf’tﬁefe-h’aé beefi no
basis shown that [Campbell] was ever seen in visible shackles by any

. juror. Additionally, no evidence ‘was presented “that [Cafpbell’s -
~ trial counsel] was made 'aware“of such an observation:. Finally,"
_[Cafanell] failed to establish' that if such an-observation had taken

~ place, éven without knowledge by.{Campbell’s-trial counsel], that
such observation did in fact prejudice the jury. . -
[‘1122] The _distfict ;ourt’_s’ fifidirig t‘h_’a't there was ‘insufficient evidence to
substantiate Campbell’s claim that the restraints were ‘visible:to a juror is
supported by the record, was not a misapplication of the law, and we are not left




with a deflmte and firm conv1ct1on a iistake has been imade. We conclude the
court’s finding that Campbell failed to prove the first prong of the Strickland test,
that his trial counsel’s representation fell. below an objective standard of
reasonableness, was not clearly errgneous.. - | c

[‘1[23] (,ampbell argues he rece1ved ineffective assistance of counsel because his
trial counsel failed to object to the alleged courtroom closures during the- trial
without conducting a Waller analysis beforehand. See Waller v. Georgia, 467 U.S.

39 (1984). Violation of the right to a public trial is a structural error. State v.
Martznez 2021 ND 42, ‘j[ 5, 956 N.W. 2d 772

[‘11214] To review a. cla1med v1olat1or1 of the constltutronal rlght to a public trial,
we must first consider whether there was a closure 1mpl1cat1ng the right. State v.
Morales, 2019 ND 206, 1 16,932 N.W. 2d 106 (”To review a claimed violation of
the constitutional r1ght toa pubhc tr1al we must f1rst cons1der whether there was

a.closure implicating the right.”).

'[‘1125] At Campbell’s hearlng on his apphcatlon, he testified that dlatr-\_t court
proceedlngs moved to a different courtroom'where his mother was not allowed
in. He also cla1ms the courtroom was cleared to discuss the Facebook stipuletion.
However as the court noted, the tr1al record is devord of any order, mention, or
announcement that the pubhc was excluded or the courtroom was closed.
Campbell’s references were to conversations held outside the jury’s presénce, not

excludlng the pubhc entlrely

court’s fmdmg that there was no ev1dence presented to support the allegatron
that Campbell did not receive a public:trial is supported by the record, was not
a misapplication- of the law; and ‘we: are not.left with: a definite and firm
conviction a mistake has been made. ‘We conclude the court’s finding that
Camptell failed to prove the first prong of the Strickland test, that his trial
counsel’s representation fell below an objective standard of reasonableness, was

not clearly erroneous..




G.

[127] Campbell argues he received ineffective assistance of counsel because his
trial counsel failed to raise the issue of juror misconduct with the district court
after Campbell informed him that he had observed jurors passing notes and

witnessed one juror falling asleep.

[1128] This Court has emphasized the necessity for d__efendahfs to show that the
alleged ineffectivé assistance of counsel resulted in prejudice. Garcia v. State, 2004
ND 81, ] 15, 678 N.W.2d 568; DeCoteau v. State, 1998 ND 199, 1 6, 586 N.W.2d
156; Mertz v. State, 535 N.W.2d 834, 836 (N.D. 1995). - |

[929] The dis‘tf:‘fict court fbur{d.-Vt_haf’lclt‘a’__xhpbe‘ll failed to meet his burden to
establish his claims regardi“ngvt,he passmg of notes or othér juror misconduct, and

the court could not effectively analyze this claim, Other than Campbell’s
observations testified to at the hearing on his petition, there was no avidence in
the trial record that notes were passed or that a juror fell asleep.

- [430] We conclude the district court’s finding ‘was riot clearly erroneous. The
court’s finding that Campbell failed: to sHow that his‘trial ¢counsel’s failure to
object to the juror’s conduct would have had a reasonable probability of leading
to a different result and. failed to provide evidence of the alleged juror
misconduct is su‘pporte‘d by the record,was not a‘miSapplicé'ti'on’of the law, and
we are not left With a definite and f1rm conviction a mistaké has been made. We
conclude the court’s finding t_haf‘Ca'rﬁpibéll_ -failed'to’s'how that his trial counsel’s
representation fell below an‘bbjec';t‘ivéﬁs'"t'andérd of reasonableness and that, but
for the alleged error, thereis a réﬁas'bh:ablie' probébility the resuit would have been
different, was not clearly erroneous. S e
[131] Campbell argues he received ineffective assistance of counsel because his
trial counsel failed -to object or r'eq'piejst' a mistrial wheh the Stat.e‘ commented
during closing argumeants that methamphetamine-induced parafnoia‘ico'n‘{ributed

to the murder, despite the absence of any testimony establishing that Campbell
suffered from this condition. He also argues his trial counsel failed to object to

11




alleged improper and false statements by the State that amounted to
prosecutorial misconduct,

[132] In ‘State v. Rivet, we addressed the' limitatioris governing closing

arguments:

.. . The control of closing arguments is largely within the
discretion of the trial court, though arguments by counsel must be
confined to facts in evidence and. the proper inferences that flow
therefrom. On appeal; this Court must consider the probable effect
a prosecutor’s inappropriate comments would have on the jury’s
ability to judge the evidence fairly. A ‘prosecuting attorney’s
improper argument, may induce the jury.to trust the government’s
view rather than its own judgment of the evidence when

. deliberating. An attorriey has “a right’ to ‘argue to the jury the
credibility of witnesses as long as he confines that argument to the
evidence and fair inferences that arise therefrom: :

2008 ND 145, ] 4, 752 N.W.2d 611 (cleaned up). Any possible prejudice from the
‘prosecutor’s improper comments may be.minimized by jury instructions. Id.
11 5,7. The jury.is presumed to have followed th_é d}gtrict_ céurt’si'ns__trué:tions.
State v. Patterson; 2014 ND 193, { 15, 855 N.W.2d 113, o

[133] Hérfe, the State did not explicidy s’ay’!Cai'i.r'ipBell'suffered from paranoia due
to methamphetamine use. Instead, édns'idé;‘éc‘i in the full coritext of its closing
argument, the State ﬁfgéd the jury to, féme;ﬁbér statements made by ‘a detective.
Furtherrﬁoré{ the district court instructed the ‘jury that attorneys’’ arguments
were not evidencé and the jury was ré'q’uiréd to base its verdict on'the evidence
presented. The district court concluded: " ' o

Jurors are further instructed to disregard statements by
counsel which are not supported by evidence presented and which
are. not _in. accordance with the law as given by the Court.

~ Additionally, [Campbell’s trial counsel] had the opportunity to
refute any statements made by State’s counsel in his'own closing .
argument. Arguments are made to provide direction and .guidance
to jurors. This is counsel’s interpretation of and direction to the

relevant evidence which supports each party’s po_siﬁon‘and case.




Based on the alleged improper and false statements
[Campbell] claims to have been made by the State, any failure by
[Campbell’s trial counsel] to object to the alleged misconduct of
State’s counsel in argument to the jury does not rise to the level of
unreasonable professional assistance by counsel. Further, nothing is
shown to support a finding that but for that failure there would have

probably been a different jury result.

'[‘{[34] The district court’s finding that Campbell failed to establish the second
prong of the Strickland test, but for any alleged failure there would have been a
reasonable probabilify of a different result, is supported by the record, was not
a misapplication of the law; and we ‘are not Jeft ‘with 'a definite and firm
conviction a mistake has been made. We conclude the court’s finding was not

clearly erroneous.

e
[135] Campbell argues he rec,eiveg_{ _iri}gff)ective assistance of qounsél because his
trial counsel did not request independent forensic testing of a hat, a bandana, 2
blood spot known as “Blood Item .12,” and the victim’s fingernails, which
showed the presence of DNA belonging to neither the victim nor Campbell. He
argue:"s an independent DNA aﬁa’lysi's-could have been used to-impeach the

testimpny', of multiple State witnesses.

[136] The district éoﬁrt"_':found"tha{fCaffanell failed to demonstrate how the
impeachment would have occurred of how such Hypofheffcal impeachment
would reasonably have changed his trial’s outcome; . and that. Campbell
~presented nothing to support his conclusory assertions. The court found that
Campbell failed o establish that his trial’ counsel’s performance fell below an
| objg_éctive standard of rééjsdﬁébi‘é":repr"efée‘rit'ation ‘or that additional forensic
testing would have pr_o_duéed‘e"vi"dénce sufficient to change the result. "

[137] Thé district court’s finding that Campbell failed to establish the second
, pr'o"ng"c‘)f the Strickland test that, but for his trial counsel’s alleg‘ed.eri‘or, there is
a reasonable probability the result would have been different, is supported by
the record, was not a misapplication of the law, and we are not left with a definite




and firm conviction a m1stake has been made, We conclude the court’s findings
are not clearly | erroneous ' . o

].

[138] Ca‘mpbell"ar”g"ues he received ineffective assistance of counsel because his
trial counsel did not confer with him about whether to submit the lesser included
offenses for jury consideration. He claims that once the State argued Campbell
used methamphetamine and that his use.maynahave caused methamphetamine-
induced paranoia, the lesser included offenses of manslaughter and negligent
homiCide should have been included-.i-n the instructions to the jury.

[‘1139] In flndlng that trial counsel did not fa11 in his representatlon of Campbell
the district court cited State v. Trieb, 315 N.W.2d 649 (N.D. 1982), where this Court
analyzed whether manslaughter was alesser included offense which should be
included within the jury instructions when the defendant is charged with
murder and there 1s potentlally self—mduCed intoxication. In Trieb, this Court

stated cr

-

We do not think- that this provisien -authorizes an instruction on .
“reckless” manslaughter on the sole ground of intoxication
evidence. Indeed, as noted above, our statutory definition of
“recklessness” precludes a holding that evidence of intoxication:

. alone is. sufficient tp warrant an instruction on recklessv
manslaughter as a lesser mcluded offense of murder

Id at 658 (empha51s in ongmal) I

[‘1140] The dlstrlct court found that con31stent w1th our dec1sron in Trzeb a lesser
included offense mstructlon for manslaughter was not approprrate based on the
sole allegation of . Campbell’s possible 1ntox1cat10n Unlike in ‘Trieb, where there
was an admission of actus reus, but no mens rea to commit murder, Campbell
denied any’ involventent in- the.death of the victim. The court’s finding that
Campbell’s trial counsel’s representation did not. fall below an ob]ectlve standard
of reasonableness because there was no proper basis for the lesser included
offense is supported by the record, was not a misapplication of the law, and we




are not left with a definite and firm conviction a mistake has been made. We

conclude the court’s finding was not clearly erroneous. '

K

[941] Campbell érgues he received ineffective assistance of counsel because his
trial counsel violated rules relating’to. conflicts of interest and confidential

communications.

[142] Campbell argﬁes his trial counsel violated . the North Dakota Rules of
Professional Conduct by ;epresentingfh‘imf after having represented a witness
without a waiver of conflict by 'the witness ‘nor a disclosure of. such

representatibn to Campbell. Rule 19(a),NDR Prof. Conduct, prohibits a fawyer
from representing a new client in fhe;sé‘riie'br substantially related matter if that
representation would be materially adverse to a former client’s interests, absent
written consent from the former ¢clienit. Campbell’s trial counsel  formerly
represented a client who was a witness in this case. The prior representation

related to criminal charges in the fall of 2014 with the case concluding in

i

November 2014 when the district court revoked the witness’s probation. In
October 2014, the witness ‘was interviewed by law enforcement abeut the murder
of the victim in this case. In January 2015, Campbell’s trial counsel was appointed
to represent Campbell.i'The ‘&iétriét' court rejected Campbell’s argument,

concluding:

The requirement for conflict is that the matter involved in the
first representation is the same or substantially related to the matter
in the second rep‘i‘eséntatibﬁ, and ‘that the representation of that
second person’s interest [is] materially adverse to the interest of the
formerly represented persoti . .’ In this case; there.is no basis, tofind
that the matters in each casé are the same or substantially related
and that [Campbell’s] interést {is] materially adverse to the interest
of [the witness]. No coriflictfs] existed here, .thus no i.ne_fffzctive
assistance of counsel undet ‘this argument. .~ -

S :

[143] Cémpbell further argués his fr'ial counsel viélated, ;Rulé 5(52(b);, NDREV,
and Rule 1.6(a), N.D.R. P__rof} Conduct, by allowing an investigator; the defense's
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expert, to testify about conversations he 'h,a:d’ with Campbell and by providing
the State with the investigator’s report without Campbeli’s consent.

[144] “A client has a privilege to refuse to"disclose and to prevent any other
person from disclosing a confidential communication made for the purpose of
facilitating the rendition of professional legal services to the client[.]” N.D.R.Ev.
502(b). Rule 502(b) applies to confidential communication: |

(1) between the client or'a representative of the client and the client’s
lawyet or a representative of the lawyer, N "
(2) between the lawyer and a representative of the lawyer, -
(3) by the client or a representative of the client or the client’s lawyer -
. or arepresentative of the lawyer to a lawyer or a representative of a
lawyer representing another ‘party in’a pending action and
. concerning a matter of commion interest therein, ,
" (4) between représentatives of the client or.between the client and a
" representative of, the client, or : o , '
.. (5) among lawyers.and their representatives representing the same
. client. . e :

Additionally, Rule 1.6(a), N.D.R. Prof. Conduct, prohibits a lawyef from
revealing information relating to the represent;a};tipﬁ{bf the client, unless the client
consents to the disclosure, the disclosure is-negessary for representatibn, or the
disclosure is specifically required or permitted by law. |

[145] The district cotrt rejected Campbell’s-argument, explaining:

In Knoff v. Amiérican Crystal Sugar Co., 380 N.W.2d 313, 320 (N.D.
1986), the North Dakota Supreme Court explained: o
“Expeérts” reports -are communications which may fall within
the scope’ of the privilege. But the experts’ observations and
conclusions themselves, whether. or not contained within a
- report, and-even if based to. some extent on communications
of the client, are facts which, if relevant, constitute evidence.”

Here, the investigator’s expert testimony was allowed because they -
wereé facts that were relevant. [Campbell’s] statements, as disclosed
in the report, were admissions of a party opponent. [Campbell’s]
testimonial statements given at trial were inconsistent with the
statements given in the investigator’s report. It is believed that these
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inconsistent statements may have played a role in the jury verdict of
~guilt. There is not, however, proof that it was these particular.
inconsistent statements with which the jury took issue.

[Campbell’s] sole decision to give testimony which was

__inconsistent with previous statements made by [Cartipbell] does not
support a finding that couhsel’s representation - fell below an
objective standard of reasor.ableness.. Additionally, there was no

violation of attorney-client privilege in counsel’s actions.

[146] Campbell contends the. district court egred: when it decided he had not
proven ineffective" assistance of - counsel, due to a conflict of interest or.a
disclosure” of ‘confidential communication. The court found Campbell’s trial
courisel did not have a conflict of interest or violate the attorney-client privilege,
and that his trial counsel’s representation did not. fall :below,. an objective
standard of reasonableness. We conclude the court did not err in determining
Campbell’s trial counsel did not violate the rules relating to conflicts of interest

and confidential communications.

IV

[147] Campbell argues the district court abused its discretion in determining he
failed to present newly discovered evidence in his application for postconviction
relief. Postconviction relief is available under N.D.C.C. § 29-32.1-01(1)(e) when
"[e]vidence, not previously presented and heard, exists requiring vacation of the
conviction or sentence in the interest of justice[.]” “A trial court abuses its
discretion if it acts arbitrarily, unreasonably, unconscionably, or when its
decision is not the product of a rational mental process leading to a reasoned
decision.” Kovalevich v. State, 2018 ND 184, 1 5, 915 N.W.2d 644 (quoting Ramsey
v. State, 2013 ND 127, 1 10, 833 N.W.2d 478).

[148] Campbell argues that a blood sample labeled as Blood Item 12 was newly
discovered evidence that proves his innocence. In determining Campbell did not
present newly discovered evidence, the district court found: Blood Item 12 was
known to Campbell at the time of trial; Blood Item 12 was disclosed in discovery;
who Blood Item 12 belonged to was never determined; the evidence was not
material to the issues at trial; and the weight and quality of the evidence would
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not likely result in an‘:acquittal. The State also notes Blood Item 12 was
introduced at trial, and the blood belonging to someone else was a theme defense
counsel used in his closmg argument THe court determmed that Campbell failed
to meet his burden. for postconv1ct10n rehef by demonstratlng there was new
evidence. We conclude ‘the court did not abuse its discretion in' denying
Campbell’s’ apphcatlon for relief'based on newly dlscovea'ed evidence.

oa $oa
A - 4

\

[149] The district court’s findings that Campbell failed to establish his various
claims of ineffectivé assistance of-counsel were not clearly erroneous and the
court did not abuse its discretion in: determining that Campbell had failed to
establish the existerice of newly discovered eviderice. The denial of Campbell’s
requested rehef isaffirmed. - - L '

[‘1[50] Jon]J. ]ensen, ClJ..
Daniel J. Crothers
Lisa Fair McEvers
Jerod E. Tufte
Douglas A. Bahr
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[f1] This appeal was considered by the Court at the June Term of Court and an
opinion was filed. The Court considered the matter, and

[f2] IT IS ORDERED AND ADJUDGED that the order of the district court is
AFFIRMED.

[13] This judgment will be final upon disposition of a petition for rehearing, if any is
filed, or when the time for filing such petition has expired and the mandate of this Court

issued.

[f4] This judgment, together with the opinion of the Court, constitutes the mandate

of the Supreme Court on the date it is issued to the district court under N.D.R. App.P.

41.
[95] Dated: 9/25/2025

Jon]. Jensen
Chief Justice

Attest:
Petra H. Mandigo Hulm
Clerk
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