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QUESTION PRESENTED 

Omar Johnson was prosecuted for possessing a firearm for self-defense purposes 

without a public-carry license under the very regime that this Court considered in New 

York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1 (2022). Mr. Johnson argued 

that his unlicensed possession was a direct result of New York’s unconstitutional 

“proper cause” standard. The New York Court of Appeals rejected his Second 

Amendment defense on severability grounds, finding that New York’s other licensing 

requirements could continue to be enforced against Mr. Johnson notwithstanding his 

undisputed inability to satisfy the “proper cause” standard.  

This question presented is: 

Whether, or under what circumstances, individuals can be criminally 

prosecuted for failing to comply with a licensing scheme that contains a 

facially unconstitutional licensing standard?  
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioner Omar Johnson respectfully petitions for a writ of certiorari to review 

the judgment of the New York Court of Appeals.  

OPINIONS BELOW 

The opinion of the New York Court of Appeals (Pet. App. 5-36) is published at 

-- N.E.3d --, 2025 WL 3259873. The opinion of the Appellate Division of the New 

York Supreme court, First Judicial Department (Pet. App. 1-4) is published at 225 

A.D.3d 453. The relevant order of the New York Supreme Court (Pet. App. 66-68) is 

unpublished.  

JURISDICTION 

 The Court of Appeals entered its judgment on November 24, 2025. This Court’s 

jurisdiction is invoked under 28 U.S.C. § 1257(a).   

As this petition draws into question the constitutionality of state statutes, 28 

U.S.C. § 2403(b) may be applicable and the Attorney General of the State of New York 

has been served with this petition. See Sup. Ct. Rule 29(4)(c). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 
CONSTITUTION OF THE UNITED STATES,  
Amendment II:  
  

A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be 
infringed. 
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CONSTITUTION OF THE UNITED STATES,  
Amendment XIV,  § 1:  
 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

 
NEW YORK PENAL LAW  
§ 265.20(a)(3)  
 

. . . Sections 265.01, 265.02, [and] 265.03 [of New York Penal Law]. 

. . shall not apply to . . . Possession of a pistol or revolver by a 
person to whom a license therefor has been issued as provided 
under section 400.00 of this chapter . . .  

 
NEW YORK PENAL LAW  
§ 265.03(3)  
 

A person is guilty of criminal possession of a weapon in the second 
degree when . . . such person possesses any loaded firearm. Such 
possession shall not, except as provided in subdivision one or seven 
of section 265.02 of this article, constitute a violation of this 
subdivision if such possession takes place in such person’s home 
or place of business. . . Criminal possession of a weapon in the 
second degree is a class C felony. 

 
FORMER NEW YORK PENAL LAW 
§ 400.00(1),(2)(f) 
 

No license shall be issued or renewed pursuant to this section 
except by the licensing officer, and then only after investigation and 
finding that all statements in a proper application for a license are 
true . . . A license for a pistol or revolver, other than an assault 
weapon or a disguised gun, shall be issued to . . . have and carry 
concealed, without regard to employment or place of possession, 
by any person when proper cause exists for the issuance thereof. 
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STATEMENT OF THE CASE 

In New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1 (2022), this 

Court recognized a Second Amendment right to public carry for self-defense purposes. 

Id. at 10. Prior to Bruen, New York did not. To obtain a concealed-carry license, New 

Yorkers had to demonstrate “proper-cause”—defined as a “special need for self-

protection distinguishable from that of the general community.” Id. at 12-13 (quoting 

In re Klenosky, 428 N.Y.S.2d 256, 257 (1980)). As this Court recognized, New York’s 

unconstitutional “proper-cause” requirement “broadly prohibit[ed]” the core Second 

Amendment right to public carry and rendered it “virtually impossible” to exercise. Id. 

at 38; id. at 76 (Alito, J., concurring).  

This petition raises the question of whether, and in what circumstances, 

individuals subject to New York’s “proper cause” requirement or other facially invalid 

licensing standards can be prosecuted for failing to obtain a license to engage in their 

constitutionally guaranteed right to bear arms.  

A. Mr. Johnson Is Prosecuted for Unlicensed Firearm Possession 

In July 2022, police officers recovered a loaded pistol inside of Mr. Johnson’s 

moped, parked outside of his home. He was not alleged to have displayed or used his 

gun at any time. Mr. Johnson—a delivery driver whose work placed him in potentially 

dangerous situations—told the police that he kept the gun for self-protection purposes. 

Mr. Johnson was arrested and charged with second-degree criminal weapon possession, 

in violation of N.Y. Penal Law § 265.03(3), as well as lesser-related charges.  
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 New York criminalizes only unlicensed possession of handguns. See People v. 

Hughes, 1 N.E.3d 298, 301 (N.Y. 2013); N.Y. Penal Law § 265.20(a)(3) (exempting from 

New York’s criminal prohibitions on gun possession anyone with a license). At the time 

of Mr. Johnson’s arrest, New York required anyone seeking a public carry license to 

demonstrate “proper cause.” N.Y. Penal Law § 400.00(2)(f).   

B. New York State Courts Reject Mr. Johnson’s Second Amendment 
Defense 

 
Mr. Johnson moved to dismiss the charges on Second Amendment grounds. Pet. 

App. 37-49. He alleged that he was being prosecuted “for no other reason” than his 

“possess[ing] a firearm without a license . . . under an unconstitutional licensing 

scheme.” Pet. App. 40. The “proper-cause” requirement was the but-for cause of Mr. 

Johnson’s prosecution: because it was impossible for Mr. Johnson to satisfy this 

standard, he had no lawful path to immunity for possessing a firearm for self-defense 

purposes. Pet. App. 43. Mr. Johnson argued that his prosecution could not pass 

constitutional muster unless the prosecution could demonstrate that he was disqualified 

from exercising his Second Amendment rights, and the prosecution could not do so 

here.  Pet. App. 45-46 (citing Magnus v. United States, 11 A.3d 237 (D.C. 2011)).   

In response, the prosecution did not claim that Mr. Johnson lacked a Second 

Amendment right to public carry or that his conduct fell outside of Second Amendment 

protection. Nor did the prosecution cite any lawful basis upon which Mr. Johnson could 
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have been denied a license.1 Rather, the prosecution made a pair of broad arguments 

against the viability of a Second Amendment defense in essentially any case: (1) Mr. 

Johnson lacked standing to challenge his unlicensed possession prosecution because he 

did not apply for a license; and (2) all of New York’s gun licensing provisions aside 

from “proper-cause” remained intact after Bruen and could still be enforced against Mr. 

Johnson. Pet. App. 56-64. The trial court and Appellate Division, First Department 

adopted these arguments in large measure. See Pet. App. 66-68 (trial court decision, 

finding that Mr. Johnson lacked standing and that all of New York’s other licensing 

requirements survived Bruen); Pet. App. 1-4 (Appellate Division decision, affirming Mr. 

Johnson’s conviction on his appellate waiver before determining, without further 

explanation, that Mr. Johnson “lacked standing to challenge New York’s gun licensing 

scheme . . . and [] failed to establish that his conviction is unconstitutional under Bruen”).   

On review in the New York Court of Appeals, Mr. Johnson renewed his Second 

Amendment claim. Mr. Johnson argued, as he did before the trial court, that the case 

presented a “question . . . of remedy”: because Mr. Johnson could not satisfy “proper 

cause,” he “lacked any path to immunity for exercising his Second Amendment rights”. 

 
1 On appeal, the prosecution would later argue that Mr. Johnson was statutorily ineligible for a license 
due to a prior felony. Because the prosecution had failed to make any argument regarding Mr. 
Johnson’s particular circumstances at the trial level, this newfound argument was unpreserved under 
New York State law and was not relevant to the Court of Appeals’ decision below. See Pet. App. 147 
& n. 6 (Mr. Johnson’s reply in the Court of Appeals, citing New York State cases demonstrating the 
prosecution’s failure to preserve and abandonment of any claim that Mr. Johnson’s background 
disentitled him to Second Amendment protection); see generally N.Y. Ct. App. Decision: Pet. App. 5-
21 (denying Mr. Johnson’s claim without reference to any prior convictions).  



 6 

Pet. App. 105 (citing Shuttlesworth v. City of Birmingham, 394 U.S. 147, 150-51 (1969)). 

Moreover, the prosecution had not established below the validity of New York’s other 

licensing provisions. Pet. App. 106. Responding to the prosecution’s reliance on 

severability in the Court of Appeals, Mr. Johnson maintained that such “exclusive focus 

on [New York’s firearm] provisions not explicitly invalidated by Bruen misses the mark,” 

because “[a] person cannot be prosecuted for violating an unlawful licensing standard . . 

. that renders a constitutional right functionally nonexistent.” Pet. App. 145-46.  

The Court of Appeals held that Mr. Johnson had standing to raise a facial 

challenge to New York’s licensing regime but affirmed his conviction. Pet. App. 13-17. 

As to the merits, the Court claimed that Mr. Johnson had made “only one” argument 

before the trial court: that Bruen “rendered New York’s entire firearm licensing scheme 

facially unconstitutional.” Pet. App. 17.  The Court determined that New York’s 

“proper cause” requirement was severable under State law and that the remaining 

licensing provisions were valid in at least some circumstances. The Court did not assess 

whether any lawful basis existed to deny Mr. Johnson a license. Pet. App 17-21.  

REASONS FOR GRANTING THE WRIT 

Bruen made clear that the Second Amendment protects the right to public carry 

for self-defense purposes. Prior to Bruen, New York was among a small group of outlier 

States that broadly prohibited this right.  

As with any other Federal Constitutional error, New Yorkers whose felony, 

unlicensed possession charges were tainted by the unconstitutional “proper cause” 
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requirement are entitled to a remedy. The New York Court of Appeals’ misplaced 

application of State “severability” doctrine ensures that none exists. The decision below 

reflects an unfortunate pattern of denying relief to anyone prosecuted for failing to 

obtain a license under a patently unconstitutional “may-issue” regime, without regard 

to whether any valid basis existed to deny a license. Indeed, since Bruen came down in 

2022, no New York appellate court has invalidated a weapons charge that was tainted 

by the proper-cause requirement although thousands of New Yorkers were convicted 

of felony charges under that proper-cause regime and hundreds have sought appellate 

relief under Bruen.  

This case provides an excellent opportunity to ensure that “Americans are always 

free to invoke the Second Amendment as a defense against unconstitutional firearms-

licensing schemes.” Wilson v. Hawaii, 145 S.Ct. 18, 22 (2024) (Thomas, J., and Alito, J.). 

And it is vital that this Court reject the broad “severability” rule that New York and 

some other jurisdictions have adopted. That approach asks the wrong constitutional 

question. And it lacks any foundation in this Court’s jurisprudence, under which an 

individual cannot be prosecuted for violating a facially unconstitutional licensing 

provision. Only by intervening now can this Court ensure that this pernicious doctrine 

no longer undermines Second Amendment rights and other core rights guaranteed by 

the Bill of Rights. 
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A. “May Issue” States Have Almost Uniformly Failed to Remedy   
Bruen Errors.   

 
 Bruen held that New York’s “proper-cause” requirement violates the Second 

Amendment since it is not supported by any well-established historical tradition. 597 

U.S. at 38. Bruen did not invalidate “shall-issue” licensing regimes, which require officials 

to grant public carry licenses upon satisfaction of objective criteria. Id. at 38 n. 9; id. at 

79 (Kavanaugh, J., concurring). This Court identified only seven “may-issue” 

jurisdictions, New York among them, that granted officials unfettered discretion to 

deny public carry licenses based upon a perceived lack of suitability. Id. at 14-15. Such 

broad prohibitions on law-abiding citizens’ ability to carry for self-defense purposes are 

unconstitutional. Id. at 38, 71.  

 Under this Court’s precedents, “[a] defendant can always raise unconstitutionality 

as a defense ‘where a statute is invalid upon its face and an attempt is made to enforce 

its penalties in violation of constitutional right.’” Wilson v. Hawaii, 145 S. Ct. at 20 

(Thomas, J., and Alito, J.) (quoting Smith v. Cahoon, 283 U.S. 553, 562 (1931)); see Staub 

v. City of Baxley, 355 U.S. 313, 319 (1958) (“The decisions of this Court have uniformly 

held that the failure to apply for a license under an ordinance which, on its face, violates 

the Constitution does not preclude review in this Court of a judgment of conviction 

under such an ordinance.”). Yet appellate courts in almost all jurisdictions that 

unconstitutionally restricted public carry rights prior to  
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Bruen have made it virtually impossible to raise a Second Amendment defense to 

prosecution for unlicensed possession under those regimes.    

 Of the seven “may-issue” jurisdictions identified in Bruen, only the District of 

Columbia has permitted litigants to challenge criminal charges by demonstrating that 

they are entitled to Second Amendment protection, which D.C.’s licensing scheme 

failed to adequately protect. See Ward v. United States, 318 A.3d 520, 533-36 (D.C. Ct. 

App. 2024) (remanding a conviction, post-Bruen, for a hearing on Second Amendment 

defense to prosecution).   

Hawaii, Maryland, and New Jersey hold—in direct opposition to the decisions 

cited above—that criminal defendants who did not attempt to obtain a license lack 

standing to raise a Second Amendment challenge to their conviction for unlicensed 

possession.2  

Following the decision below, New York joins California and Massachusetts in 

upholding weapons convictions on severability grounds.3 The decisions in these 

“severability states” employ essentially the same, four-step process to deny Bruen 

defenses. The courts: (1) find standing exists to lodge only a facial challenge, 

 
2 State v. Wade, 301 A.3d 393, 403-04 (N.J. Super. Ct. App. Div. 2023) (explicitly declining to apply this 
Court’s First Amendment decisions in Shuttlesworth and Staub to the post-Bruen, Second Amendment 
challenge at issue); State v. Wilson, 543 P.3d 440, 444-45 (Haw. 2024); Bourdeau v. State, No. 1196, 2023 
WL 6567799 at *5 (Md. Ct. App., Oct. 10, 2023). See also State v. Ortiz, 317 A.3d 737, 741-45 (R.I. 
2024).  
 
3 People v. Bey, 328 Cal.Reptr.3d 904, 920 (Cal. Ct. App. 2025); Commonwealth v. Rodriguez, 267 N.E.3d 
77, 90-92 (Mass. 2025).  
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characterized as a challenge to every provision in the licensing scheme (2) determine 

that the “proper cause” or analogous provision is severable; (3) identify a singular 

provision in the State’s licensing scheme that survives Bruen’s historical text, whether 

applicable in the case at bar or not; and, (4) hold that the continued viability of some of 

the licensing requirements bars the Second Amendment defense. See Pet. App. 17-21; 

Bey, 328 Cal. Reptr. at 920; Rodriguez, 267 N.E.3d at 91 (citing continued viability of 

exclusions for violent felons, without reference to the defendant’s history, as a basis for 

denying his Second Amendment defense). Under this theory, as long as one provision is 

constitutional in the licensing scheme, the constitutional defense fails, even if the 

unconstitutional provision is the but for cause of the conviction since no other 

provision could have lawfully barred a license.       

While grounded in different rationales, “may issue” States’ standing and 

severability decisions sweep equally broadly. The upshot is that even law-abiding 

citizens who had lacked any ability to obtain a public carry license can be prosecuted 

for exercising a fundamental right simply because they did not get a license under an 

unconstitutional licensing standard. 

Of course, Bruen concerned a direct challenge to a licensing requirement, and not 

a criminal prosecution. But that distinction ought to make no difference. See Shuttlesworth 

v. City of Birmingham, 394 U.S. 147, 159 (1969) (reversing a criminal conviction for 

violating unlawful permit ordinance); Staub, 355 U.S. at 325 (same). If the State 

conditions access to a defense to a criminal charge—here, possession of a license—on 
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a defendant’s satisfying an unconstitutional licensing standard, the charge itself is 

unconstitutional. New York can no more punish unlicensed weapon possession under 

an unconstitutional licensing standard than it can punish unlicensed marching under a 

licensing requirement that requires proving to a government official that the speech is 

for the “public good.” Shuttlesworth, 394 U.S. at 159. “The constitutional right to bear 

arms in public for self-defense is not ‘a second class right.’” Bruen, 597 U.S. at 70 

(quoting McDonald v. City of Chicago, 561 U.S. 742, 780 (2010)). The “may-issue” States 

identified in Bruen, lamentably, continue to disregard this message. This Court’s course 

correction is warranted.  

B. The Question Presented is Extremely Important. 

Courts’ indiscriminate rejection of Second Amendment defenses on procedural 

grounds carries significant ramifications. In New York, unlicensed public carry is a Class 

C, violent felony. New York Penal Law § 265.03. An individual with no prior criminal 

record faces a mandatory term of incarceration between three-and-a-half and 15 years 

for merely failing to obtain a license. New York Penal Law §§ 60.05(4), 70.02(3)(b). And 

prosecuting unlicensed possession has become a cottage industry in New York. 

According to the most recently published data from the New York Department of 

Corrections and Community Supervisions, over 4,800 individuals are currently in prison 

for weapons offenses. NEW YORK DEPARTMENT OF CORRECTIONS AND COMMUNITY 

SUPERVISION, Incarcerated Profile Report – February 2026, at Tbl. 3A (Feb. 1, 2026). 
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Fundamental liberty interests dictate that this Court’s Second Amendment 

jurisprudence play a role in the criminal realm.  

 New York and other States’ disfavored treatment of the Second Amendment 

right is creating odd doctrine that threatens to permeate other fundamental rights as 

well. Any error of a Federal Constitutional dimension requires reversal of a conviction 

unless no reasonable possibility exists that it contributed to the conviction. It is the 

prosecution’s burden to establish harmless error beyond a reasonable doubt. Chapman 

v. California, 386 U.S. 18 (1967). Mr. Johnson alleged in New York’s courts that the error 

identified in Bruen—an unconstitutional statutory provision—contributed to his 

conviction, and the prosecution failed to establish any other basis for his prosecution. 

There is no logical reason why defendants should secure relief where unconstitutionally 

admitted evidence potentially impacted a verdict but should be out of luck when an 

unconstitutional statute potentially does the same.  

 The illogical theory that the legality of any one licensing requirement can save a 

prosecution under a facially unconstitutional licensing standard also has widespread 

ramifications. Almost every licensing provision in the First or Second Amendment 

contexts contain some valid provisions. For example, the permitting law at issue in 

Shuttlesworth contained some plainly lawful provisions, such as requiring applicants to 

disclose general information about the planned demonstration. 394 U.S. at 149. 

Nevertheless, the Shuttlesworth defendants secured relief because their convictions for 

unlicensed speech were tainted by an unconstitutional permit standard.  
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 The decision below would lead to the absurd result that, if New York law barred 

citizens of a particular national origin, skin color, or gender from obtaining a license, 

those who fell within those categories could be convicted for unlicensed conduct based 

on other constitutional licensing requirements that had no relevance to them. A 

defendant should not have to show that every nook and cranny of the licensing law is 

invalid to secure relief. One unconstitutional provision is enough, at least where it is 

causally connected to the defendant’s lack of a license and thus, the absence of a defense 

to a criminal charge.  

C. The Decision Below is Wrong.   
 

Like other core constitutional rights, the Second Amendment is self-executing. 

“[B]ecause the constitutional violation occurs as soon as an individual’s right to bear 

arms is inhibited, States cannot mandate that would-be gun owners go through an 

unconstitutional licensing process before they may invoke their Second Amendment 

rights.” See Wilson, 145 S.Ct. at 21-22 (Thomas, J., and Alito, J., concurring). The Court 

of Appeals thus correctly held that Mr. Johnson had standing to raise his Second 

Amendment defense to his prosecution. Yet New York’s and other States’ 

“severability” holdings nevertheless continue to choke off relief.   

 Mr. Johnson consistently alleged, both before the trial court and on appeal, that 

he was being unconstitutionally prosecuted solely for exercising his Second 

Amendment rights: or, alternatively stated, that the unconstitutional “proper-cause” 

requirement was the but-for cause of his unlicensed possession. Pet. App. 43, 72, 105.   
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The Court of Appeals’ “severability” analysis, Pet. App. 17-21, is irrelevant to 

deciding the remedy question at the heart of Mr. Johnson’s case. Bruen concerned a facial 

challenge to New York’s proper cause standard, which barred public-carry licenses for 

general self-defense purposes. Whether New York’s other licensing requirements 

remain enforceable after Bruen does nothing to change the fact that Mr. Johnson and 

anyone else subjected to the “proper cause” requirement lacked any lawful path to 

exercising their Second Amendment rights. Id. at 22 (Gorsuch, J.) (noting “it is surely 

true” that states can continue to require firearm licenses following Bruen, “[b]ut it’s just 

as true that state licensing regimes can sometimes be so restrictive that they violate the 

Second Amendment.”).  

Thus, severing a facially unconstitutional licensing standard cannot retroactively 

justify a conviction for failing to comply with it. Compare Shuttlesworth, 394 U.S. at 155 

(“We may assume that . . . the ordinance, as now authoritatively construed, would pass 

constitutional muster. It does not follow, however, that the severely narrowing 

construction put upon the ordinance by the Alabama Supreme Court [] serves to restore 

constitutional validity to a conviction that occurred [] under the ordinance as it was 

written.”). Where a State has made it “impossible” to obtain a firearm license,  

unlicensed possession cannot be penalized “unless the government proves the 

defendant was disqualified from exercising his Second Amendment rights.” Magnus v. 

United States, 11 A.3d 237, 242-43 (D.C. 2011). Similarly too, where the State conditions 

access to a defense to a criminal charge on an unconstitutional licensing standard, and 
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that standard taints the conviction because no other lawful bases justify license denial, 

the conviction is invalid.  

 In response to Mr. Johnson’s motion to dismiss, the prosecution did not claim 

that Mr. Johnson was in any way disqualified from public carry. Additionally, his 

conduct was plainly protected by the Second Amendment. It was uncontested that he 

possessed a firearm for self-protection purposes and neither used it nor harbored any 

intent to use it unlawfully. On this record, therefore, the proper-cause standard tainted 

the conviction and requires relief.  

Even accepting the severability of New York’s “proper cause” requirement, that 

does not properly end the inquiry. The relevant question here is not merely whether 

any of New York’s additional licensing requirements survived Bruen, but whether any 

constitutionally valid basis existed to deny Mr. Johnson his right to public carry. By 

looking to licensing provisions with only theoretical application to other defendants 

before them, California, Massachusetts, and New York have permitted unconstitutional 

prosecutions to persist.  

D. This Case is an Ideal Vehicle for Resolving the Question Presented. 

This case is an excellent vehicle to determine whether, or under what 

circumstances, individuals can be prosecuted for failing to comply with a licensing 

scheme that contains a facially invalid standard such as “proper cause.”  

The question is squarely and cleanly presented. Despite the New York Court of 

Appeals’ straw-man characterization of Mr. Johnson’s claim as only that Bruen 
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invalidated every single provision of New York’s licensing scheme, Mr. Johnson argued 

before the New York courts that his indictment was invalid because the discrete proper-

cause standard ultimately deprived him of a license. He alleged before the trial court that, 

since the “proper cause” requirement was the “but for” cause of his unlicensed 

possession, his prosecution was unconstitutional. Pet. App. 43. He reiterated this 

argument before the Appellate Division and the New York Court of Appeals. See Pet. 

App. 72 (arguing to the Appellate Division that the “proper-cause requirement . . . 

subjected Mr. Johnson to an unconstitutional restriction on his Second-Amendment 

rights”);  Pet. App. 105 (arguing to the Court of Appeals that a remedy was required 

because Mr. Johnson had no path to immunity for exercising his rights); Pet. App. 145-

46 (addressing the prosecution’s severability arguments in reply to the Court of 

Appeals). The question presented was therefore raised before the New York courts and 

is ripe for review here. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ of certiorari should be granted. 
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Oing, J.P., Kapnick, Shulman, Rodriguez, O¶Neill LeY\, JJ. 
 
1893 THE PEOPLE OF THE STATE OF NEW YORK, 
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-against- 
 
OMAR JOHNSON, 
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Ind. No. 73320/22  
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Jena\ NXUVe GXilfoUd, CenWeU foU AppellaWe LiWigaWion, NeZ YoUk (Abigail EYeUeWW of 
coXnVel), foU appellanW. 

DaUcel D. ClaUk, DiVWUicW AWWoUne\, BUon[ (Emil\ A. AldUidge of coXnVel), foU UeVpondenW. 

 

 
 Judgment, Supreme Court, Bronx County (Albert Lorenzo, J.), rendered March 

28, 2023, convicting defendant, upon his plea of guilty, of attempted criminal 

possession of a weapon in the second degree, and sentencing him to five years¶ 

probation, unanimously affirmed. 

 Based on the totality of the circumstances, including the clear, accurate, and 

comprehensive communication of the nature and consequences of the appeal waiver by 

the court and in the written waiver that defendant signed, we find that defendant 

knowingly, intelligently, and voluntarily waived his right to appeal (see People v 

Thomas, 34 NY3d 545, 560 [2019], cert denied 589 US ², 140 S Ct 2634 [2020]). 

 Defendant¶s valid waiver of his right to appeal forecloses review of his claim that 

his weapon possession conviction is unconstitutional under New York State Rifle & 

Pistol Assn., Inc. v Bruen (597 US 1 [2022]). We decline to follow the Fourth 

DepaUWmenW¶V deciVion in People v Benjamin, in which the Court held that the 
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³defendant¶s challenge to the constitutionality of Penal Law § 265.03 in light of [Bruen] 

is not barred by the waiver inasmuch as that challenge relates to µa right of 

constitutional dimension going to ³the very heart of the process´¶´ (216 AD3d 1457 [4th 

Dept 2023], quoting People v Lopez, 6 NY3d 248, 255 [2006]; but see People v Fisher, 

121 AD3d 1013 [2d Dept 2014], lv denied 24 NY3d 1119 [2015]). 

The ³naUUoZ claVV of appellaWe claimV´ WhaW aUe ³XnZaiYable aV paUW of a plea 

baUgain´ aUe ³gUoXnded in Whe inWegUiW\ of our criminal justice system and the reality of 

faiUneVV in Whe pUoceVV,´ and ³implicaWe eiWheU an infiUmiW\ in Whe ZaiYeU iWVelf oU a pXblic 

policy consideration that transcends the individual concerns of a particular defendant to 

obWain appellaWe UeYieZ´ (People v Muniz, 91 NY2d 570, 574 [1998] [internal quotation 

marks omitted]). The ³pUoceVV´ Wo Zhich WhiV VWandaUd UefeUV iV Whe coUe pUoceVV of 

adjudicating guilt or innocence and imposing punishment. Of course, the issues that 

meet the standard include the several issues traditionally enumerated in a valid appeal 

waiver colloquy, each of which is integral to a fair trial process: a constitutional speedy 

trial claim, a claim that the sentence imposed was illegal, a claim that the defendant is 

not competent to stand trial, and a claim that either the plea or the appeal waiver was 

involuntary. Beyond these fundamental issues, determinations that an issue goes to the 

very heart of the process are rare (see e.g. People v Pacherille, 25 NY3d 1021 [2015]), 

and New York courts have held that myriad claims of constitutional dimension do not 

qualify for the very limited class of issues that cannot be voluntarily waived (see e.g. 

Muniz, 91 NY2d at 573; People v Suarez, 110 AD3d 420 [1st Dept 2013], lv denied 22 

NY3d 1044 [2013]; People v Doyle, 82 AD3d 564 [1st Dept 2011], lv denied 17 NY3d 805 

[2011]; People v Rodriguez-Ortiz, 23 AD3d 204 [1st Dept 2005], lv denied 6 NY3d 817 

[2006]; People v Williams, 204 AD2d 116 [1st Dept 1994], lv denied 84 NY2d 835 
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[1994]). 

Notably, the standard for determining whether an issue is waivable on appeal is 

identical to that employed in determining whether the narrow mode of proceedings 

exception to the preservation rule applies. In People v Hanley, the Court of Appeals 

described mode of proceedings errors as a ³WighWl\ ciUcXmVcUibed claVV´ that excludes 

³moVW eUUoUV of conVWiWXWional dimenVion´ and ³encompasses only the most fundamental 

flaws that implicate jurisdictional matters . . . or rights of a constitutional dimension 

WhaW go Wo Whe YeU\ heaUW of Whe pUoceVV´ (20 NY3d 601, 604-605 [2013] [internal 

quotation marks and citation omitted]). Applying this standard, New York courts have 

long held that a claim that a statute is unconstitutional is subject to the preservation 

requirement and does not implicate the mode of proceedings exception. Indeed, the 

Court of Appeals recently specifically so held with regard to claims that a statute is 

unconstitutional under Bruen (see People v David, ² NY3d ², 2023 NY Slip Op 05970 

[2023]). 

DefendanW¶V constitutional challenge to the third-degree weapon possession 

statute did not go to the heart of the adjudicative process, and plainly does not do so any 

more than the host of constitutional claims that have been held waivable on appeal. 

Thus, there is no principled reason to conclude that defendanW¶V claim cannot be waived. 

As an alternative holding, we find that on the present record, defendant lacked 

VWanding Wo challenge NeZ YoUk¶V gXn licenVing Vcheme becaXVe he did not apply for a 

gun license (see United States v Decastro, 682 F3d 160, 164 [2d Cir 2012], cert denied 

568 US 1092 [2013]) and that he has failed to establish that his conviction is 

unconstitutional under Bruen (see People v Cherif, 220 AD3d 543 [1st Dept 2023], lv 

denied 40 NY3d 1079 [2023]; People v DeLarosa, 219 AD3d 1230 [1st Dept 2023], lv 
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denied 40 NY3d 1080 [2023]; People v Adames, 216 AD3d 519, 520 [1st Dept 2023], lv 

denied 40 NY3d 949 [2023]). 

DefendanW¶V valid waiver of his right to appeal also forecloses review of his 

excessive sentence claim. In any event, we perceive no basis for reducing the sentence. 

   THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

 
     ENTERED: March 12, 2024 
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State of New York
Court of Appeals

OPINION
This opinion is uncorrected and subject to revision 

before publication in the New York Reports.

No. 86  
The People &c.,

Respondent,
v.

Omar Johnson, 
Appellant.

Benjamin Rutkin-Becker, for appellant.
Emily A. Aldridge, for respondent.
Matthew Keller, for intervenor Hon. Letitia James, New York State Attorney General.

HALLIGAN, J.:

The defendant in this appeal was convicted of attempted criminal possession of a 

weapon in the second degree (Penal Law § 265.03 [3]).  A firearm license would have 

given the defendant a defense to that charge.  He contends that the U.S. Supreme Court¶s 
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decision in New York State Rifle & Pistol Assn., Inc. v Bruen (597 US 1 [2022]) renders 

the state¶s entire firearm licensing scheme faciall\ unconstitutional and thus his conviction 

should be reversed.  

We hold that although the defendant waived his right to appeal as part of a plea 

bargain, his facial constitutional challenge nonetheless survives.  The defendant was 

directly affected by his criminal prosecution and conviction, and we conclude that he 

therefore has standing to challenge the licensing scheme even though he did not apply for 

a firearm license.  But his claim fails on the merits.  Before the trial court, the defendant 

argued only that Bruen¶s invalidation of the licensing scheme¶s ³proper cause´ requirement 

rendered the state¶s entire licensing scheme unconstitutional.  That requirement is 

severable from the rest of the licensing scheme under New York law, and the defendant 

has not shown that there is no set of circumstances in which the licensing scheme would 

be valid.  We therefore affirm.

I.

On Jul\ 30, 2022, police were called to defendant Omar Johnson¶s home in response 

to a 911 call reporting that he had hit his domestic partner.  While investigating the incident, 

an officer discovered a loaded 9-millimeter pistol in the defendant¶s moped parked on the 

street in front of his home.  After ascertaining that the defendant did not have a valid license 

for the pistol, the officer arrested the defendant, and he was indicted for various counts of 

criminal weapon possession and possession of ammunition.  These events occurred shortly 
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after the U.S. Supreme Court decided Bruen on June 23, 2022, and before the amendments 

to the state¶s firearm licensing scheme went into effect on September 1, 2022.1

The defendant moved to dismiss the indictment.  Rather than attacking any specific 

provisions of the licensing scheme, he argued broadly that Bruen effectivel\ ³struck down 

New York¶s public carr\ licensing s\stem´ b\ invalidating the ³proper cause´ requirement.  

The defendant further contended that because the charges against him rested ³solel\ on the 

basis that he did not obtain a license to carry a firearm,´ the indictment could not stand.

Supreme Court denied the motion.  The court held that the defendant lacked 

standing to challenge New York¶s gun licensing laws because he had not applied for a 

license and could not show that it would have been futile for him to do so.  The court also 

rejected his claim on the merits, concluding that Bruen had invalidated onl\ the ³proper 

cause´ requirement and did not ³render the entire licensing statute . . . unconstitutional.´

The defendant subsequently pleaded guilty to attempted criminal possession of a 

weapon in the second degree and was sentenced to 5 years of probation.  As part of his plea 

agreement, the defendant waived his right to appeal.

On appeal, the defendant renewed his argument that Bruen invalidated the state¶s 

entire firearm licensing scheme, notwithstanding his waiver.  He argued that a Bruen claim 

cannot be waived because it ³relates to a right of constitutional dimension going to the ver\ 

1 Following the Supreme Court¶s decision in Bruen, the Legislature enacted the Concealed 
Carr\ Improvement Act (³CCIA´).  Signed into law on Jul\ 1, 2022, the CCIA amended 
various firearms-related provisions of the Penal Law, General Business Law, Executive 
Law, and Civil Practice Law.  Those amendments are not at issue in this appeal.
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heart of the process´ (quoting People v Benjamin, 216 AD3d 1457, 1457 [4th Dept 2023] 

[internal quotation marks omitted]).  He also argued in the alternative that the waiver was 

not knowing and voluntary.  On the merits, he continued to assert that Bruen¶s invalidation 

of the proper cause requirement rendered the entire licensing scheme unconstitutional, and 

also challenged for the first time several other provisions of the then-extant licensing 

scheme, such as the ³good moral character´ requirement, the requirement that an applicant 

be 21 years old, and the prohibition on possession by convicted felons. 

The Appellate Division affirmed (225 AD3d 453 [1st Dept 2024]).  The Court held 

that the defendant¶s appeal waiver was valid and foreclosed review of his Bruen claim.  

Alternatively, the court held that the defendant lacked standing to challenge the licensing 

scheme because he had not applied for a license, and that his conviction was not 

unconstitutional under Bruen (id. at 455).

A Judge of this Court granted leave to appeal (42 NY3d 939 [2024]).

II.

We must first determine whether the defendant¶s facial constitutional challenge 

survives the waiver of his right to appeal.  In People v Seaberg, we held that appeal waivers 

generally are enforceable if they are knowing, intelligent, and voluntary (see 74 NY2d 1, 

9 [1989]).  We also noted that there are exceptions, though:  Claims that ³transcend the 

individual concerns of the defendant´ and ³implicate societ\¶s interest in the integrit\ of 

[the] criminal process´ cannot be waived on appeal (id.).

Seaberg explained why most valid appeal waivers should be upheld.  They are 

typically entered into as part of a plea bargain, which Seaberg describes as a ³vital part of 
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our criminal justice s\stem´ (id. at 7).  Generall\, there is ³no public polic\ precluding 

defendants from waiving their rights to appeal as a condition of [a] plea and sentence 

bargain[],´ and holding a defendant to the terms of such a deal serves the public¶s interest 

in the ³final and prompt conclusion of litigation´ (id. at 8, 10).  

In furtherance of these interests, we have enforced waivers of various constitutional 

rights²a point highlighted by the concurrence (concurring op at 6).  Those include the 

right to appeal Fourth Amendment suppression rulings (see People v Kemp, 94 NY2d 831, 

833 [1999]), Fifth Amendment suppression rulings (People v Thomas, 34 NY3d 545, 553-

554 [2019]), and double jeopardy claims (see People v Allen, 86 NY2d 599, 603 [1995]).  

But each of these types of claims presents a challenge to the legality of a specific 

proceeding concerning a particular defendant, akin to an as-applied constitutional 

challenge, rather than a broad claim that a statute was facially invalid.

On the other hand, we have held unenforceable waivers that ³transcend the 

individual concerns of the defendant´ and ³embrace the realit\ of fairness in the process 

itself´ (Seaberg, 74 NY2d at 9; see also People v Muniz, 91 NY2d 570, 574 [1998] [waivers 

implicating ³a public polic\ consideration that transcends the individual concerns of a 

particular defendant to obtain appellate review´ cannot be enforced]).  One example we 

gave in Seaberg was a constitutional speedy trial claim (74 NY2d at 9).  That claim cannot 

be waived on appeal because it implicates ³a societal interest in providing a speed\ trial 

which exists separate from, and at times in opposition to, the interests of the accused´ 
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(People v Blakley, 34 NY2d 311, 314 [1974] [internal citation omitted]).2 Another example 

was a challenge to the illegality of a sentence (Seaberg, 74 NY2d at 9, citing People v 

Francabandera, 33 NY2d 429, 434 n 2 [1974]), which implicates a court¶s authorit\ to 

sentence a defendant.  Since Seaberg, we have also held that matters going to ³the 

jurisdiction of the court´ ma\ not be waived (Thomas, 34 NY3d at 566).

We hold that a facial constitutional challenge such as the one presented here 

likewise falls into the narrow class of non-waivable appellate claims.  Hornbook law 

underscores the ver\ high bar for this t\pe of challenge:  a litigant must contend that ³in 

any degree and in every conceivable application, the law suffers wholesale constitutional 

impairment´ (Cohen v State, 94 NY2d 1, 8 [1999] [internal quotation marks omitted]).  In 

the rare circumstances where a facial challenge is successful, ³the law is invalid in toto²

and therefore incapable of an\ valid application´ (People v Stuart, 100 NY2d 412, 421 

[2003] [internal quotation marks and citation omitted]), and thus the State will lack 

authority to prosecute or punish the defendant or anyone else for the conduct at issue.  In 

2 As the concurrence notes, we expressed concern in Seaberg and Blakley that trial delay 
may compel an innocent person to plead guilty (Seaberg, 74 NY2d at 9; Blakley, 34 NY2d 
at 314-315).  But our rationale for declining to enforce an appeal waiver for a speedy trial 
claim was not confined to protecting an individual defendant against this coercive result.  
We noted that the speedy trial guarantee also serves distinct societal interests, citing Barker 
v Wingo (407 US 514 [1972]) (see Blakley, 34 NY2d at 314).  As Barker explains, these 
interests include mitigating court backlogs, as well as reducing opportunities for defendants 
on bail to commit other crimes and incentives for confined defendants to escape (407 US 
at 519-520).  Barker also notes that dela\ ³ma\ work to the accused¶s advantage´ given 
that ³witnesses ma\ become unavailable or their memories ma\ fade´ (id. at 521), and thus 
holding an appeal waiver unenforceable in this context ma\ not actuall\ serve a defendant¶s 
interests.
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that ke\ respect, a facial challenge goes squarel\ to the ³fairness in the process itself´ 

(Seaberg, 74 NY2d at 9), and transcends an individual defendant¶s concerns to implicate 

³a larger societal interest in its correct resolution´ (People v Callahan, 80 NY2d 273, 280 

[1992]).  Accordingly, a waiver that precludes appellate review of a facial constitutional 

challenge to a criminal statute should not be enforced. 

The Appellate Division¶s contrar\ view rested on the erroneous premise that the 

same standard governs whether an issue is waivable on appeal and whether preservation is 

required.  Noting that this Court had already determined that Bruen claims must be 

preserved, the Appellate Division concluded that they also can be waived on appeal (225 

AD3d at 454-55, citing People v David, 41 NY3d 90 [2023]).  That approach improperly 

conflates the standards for preservation and waiver.  The two inquiries present distinct 

considerations.  Preservation implicates constitutional limitations on this Court¶s 

jurisdiction (see NY Const, art VI, § 3; People v Turriago, 90 NY2d 77, 80 [1997]).  

³[C]riticall\,´ preservation also allows for ³the development of a record that would allow 

for careful and deliberate adjudication on the merits of constitutional challenges presented 

to us´ (People v Cabrera, 41 NY3d 35, 50 [2023]).  Appeal waivers, by comparison, serve 

the important interests of prompt resolution, conservation of resources, and finality in 

litigation (see generally Seaberg, 74 NY2d 1).  But the\ do not implicate this Court¶s 

jurisdiction.  Nor does adjudicating an appeal despite a waiver impede the development of 

a record, which is a key distinction between the two doctrines.  Because preservation and 

waiver serve different purposes, our prior determination that Bruen claims must be 

preserved does not resolve whether they can be waived on appeal.
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Nor are we persuaded b\ the People¶s suggestion at argument, echoed b\ the 

Attorne\ General, that we might decline to enforce an appeal waiver if there is a ³a glaring 

constitutional issue´ (oral argument tr at 25) but otherwise enforce them.  That approach 

would invert the analysis.  If the enforceability of an appeal waiver turned on the strength 

of a constitutional challenge, a court would always have to peek at the merits before 

deciding whether to proceed, thereby defeating the point of the waiver.  Moreover, any 

discomfort with enforcing an appeal waiver that prevents a defendant from challenging a 

patently unconstitutional statute proves the point, for it undoubtedly rests on a well-placed 

concern about prosecuting and punishing someone for violating a law that, by definition, 

is impermissible in each and every one of its applications.  

The concurrence opines that our holding today will increase the burden on courts 

and litigants (concurring op at 13-14).  But as with any claim, a facial constitutional 

challenge must be preserved in the trial court (see Cabrera, 41 NY3d at 42-43).  

Additionall\, our precedent leaves no doubt that such a challenge faces an ³extraordinar\ 

burden . . . of proving . . . that the challenged provision suffers wholesale constitutional 

impairment´ to prevail (Owner Operator Ind. Drivers Assn., Inc. v New York State Dept. 

of Transportation, 40 NY3d 55, 61 [2023] [internal quotation marks and citation omitted]), 

and we assume that, consistent with their obligations to the court, attorneys will only bring 

such claims if they have a nonfrivolous basis for meeting this rigorous standard.  Nor is it 

clear that enforcing appeal waivers would always lighten the workload; a brief review of 

recent Appellate Division cases reveals numerous instances in which the court upheld an 

appeal waiver but proceeded anyway to resolve a constitutional claim on the merits (see 
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e.g. People v Liriano, 226 AD3d 520, 521 [1st Dept 2024]; People v Williams, 227 AD3d 

480, 482 [1st Dept 2024]; People v Hines, 237 AD3d 643, 644 [1st Dept 2025]).  And 

permitting appellate review of fully preserved facial constitutional challenges should 

promote judicial economy by ensuring prompt resolution of viable challenges to criminal 

prosecutions under a particular statute.  

In sum, we conclude that the defendant¶s facial constitutional challenge to the state¶s 

firearm licensing scheme is not waivable and therefore survives his appeal waiver.  We 

stress that the class of claims excepted from the general rule enforcing appeal waivers 

remains narrow.  There will be few t\pes of claims that transcend a defendant¶s individual 

interests and implicate a larger societal value to such an extent that they cannot be waived, 

and appeal waivers otherwise should be enforced.  Because we hold that the claim here is 

not waivable, we need not address the defendant¶s alternative contention that his appeal 

waiver was not knowing and voluntary.

III.

Next, we turn to the defendant¶s standing to challenge the facial constitutionalit\ of 

the state¶s firearm licensing scheme.  Both the People and the Attorne\ General argue that 

the defendant lacks standing to challenge the constitutionality of the licensing scheme 

because he never applied for a firearm license.  We disagree.

Although the briefs before us focus exclusively on federal standing doctrine, we 

note that federal and state standing doctrines are distinct (see Society of Plastics Indus. v 

County of Suffolk, 77 NY2d 761, 772 [1991]).  ³[T]he Federal constitutional requirement 

of a case or controvers\ . . . has no analogue in the State Constitution´ (id.), and although 
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someone challenging government action must demonstrate an ³injur\ in fact´ that falls 

within the ³]one of interests or concerns sought to be promoted or protected b\ the statutor\ 

provision´ (Stevens v New York State Div. of Criminal Justice Services, 40 NY3d 505, 515 

[2023]), we do not appear to have explicitly embraced the federal requirement of 

traceability (see Lujan v Defs. of Wildlife, 504 US 555, 560 [1992]).  

Here, the defendant has undoubtedly suffered a cognizable injury.  Given his 

prosecution and conviction for unlicensed gun possession, he has an ³actual legal stake in 

the matter being adjudicated´ and has suffered a harm that is ³sufficientl\ concrete and

particulari]ed to warrant judicial intervention´ (Stevens, 40 NY3d at 515 [internal 

quotation marks omitted]).  The defendant¶s injur\ is also within the ³]one of interests 

sought to be promoted or protected b\ the statutor\ provision´ (id. [internal quotation 

marks omitted]).  Although the text of Penal Law § 265.03 (3) does not reference 

unlicensed possession of a firearm, a defendant may avoid prosecution under that provision 

by producing a valid firearm license (see Penal Law § 265.20 [a] [3]; David, 41 NY3d at 

96).  Thus, as this Court has recogni]ed, ³New York¶s criminal weapon possession laws 

prohibit only unlicensed possession of handguns´ (People v Hughes, 22 NY3d 44, 50 

[2013]).  And here, the onl\ basis for the defendant¶s conviction was that he possessed a 

gun without a license.

Guidance from the U.S. Supreme Court instructing that a defendant need not comply 

with what he alleges is an unconstitutional licensing scheme to challenge a criminal 

conviction reinforces our conclusion.  For example, in Staub v City of Baxley (355 US 313 

[1958]), a defendant was prosecuted for soliciting union membership without obtaining a 
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permit.  The Court held that ³the failure to appl\ for a license under an ordinance which on 

its face violates the Constitution does not preclude review « of a judgment of conviction 

under such an ordinance´ (id. at 319).  Similarly, in Shuttlesworth v City of Birmingham

(394 US 147 [1969]), the defendant was prosecuted for participating in a civil rights march 

because he failed to comply with a city ordinance requiring a permit for all public 

demonstrations.  Again, the Court held that a person criminally prosecuted for violating a 

licensing law need not appl\ for a license in order to ³attack its constitutionalit\´ (id. at 

151).

The facts here are essentially indistinguishable in all but two respects.  First, the 

defendant asserts a right under the Second Amendment rather than the First Amendment.  

But the Supreme Court made clear in Bruen that the Second Amendment is not a ³second-

class right, subject to an entirely different body of rules than the other Bill of Rights 

guarantees´ (Bruen, 597 US at 70, quoting McDonald v City of Chicago, 561 US 742, 780 

[2010]).  Second, a valid firearm license is a defense to a criminal prosecution rather than 

an element of the offense.  But the Legislature¶s decision to structure the Penal Law in this 

manner cannot shield the licensing regime from a facial constitutional challenge.  The fact 

remains that the defendant was prosecuted only because he possessed a gun without a 

license, and he alleges that the state¶s gun licensing scheme is faciall\ unconstitutional.  

The Attorney General attempts to distinguish Staub and Shuttlesworth by suggesting that 

the licensing schemes at issue in those cases were obviously void on their face.  But that 

judgment entails consideration of the merits of a facial constitutional challenge.  Because 
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this would put the proverbial cart before the horse, it provides an inapt ground for parceling 

out standing.

The People and the Attorney General further argue that United States v Decastro

(682 F3d 160 [2d Cir 2012]) requires a different result.  Decastro rested on federal concepts 

of standing, which do not bind us, as noted.  In any event, Decastro presented different 

circumstances.  The defendant there was prosecuted for violating a federal law that 

prohibits transporting a firearm purchased in one state to another, and he argued that New 

York¶s gun licensing scheme effectivel\ compelled him to leave the state to purchase a gun 

and then carry it back across state lines.  The Second Circuit held that he lacked standing 

to challenge the constitutionalit\ of the state¶s gun licensing scheme because he failed to 

apply for a license (id. at 164).

As the Second Circuit has since explained, Decastro had limited reach.  The Circuit 

clarified that Decastro was reall\ about ³traceabilit\´ (see Antonyuk v James, 120 F4th 

941, 979 n 21 [2d Cir 2024]).  That is, there was no way to know whether the New York 

licensing scheme itself caused the defendant to buy a gun elsewhere and transport it across 

state lines, and thus the causal chain between his criminal conviction and the licensing 

scheme was too tenuous.  Here, b\ contrast, the defendant¶s conviction is directly traceable 

to the state¶s licensing scheme.  The Circuit also said that Decastro ³governs onl\ 

challenges to a licensing rule regarding eligibilit\´ (id. at 979).  Where a defendant¶s claim 

is rooted in ³personal ineligibilit\´ to obtain a firearm license, the Court explained, it 

makes sense to require the defendant to first attempt to obtain a license in order to challenge 

the eligibility rules (see id.).  But when a defendant challenges the licensing application 
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process itself, as in Antonyuk, the failure to apply for a license is not a barrier to standing 

(see id. at 979-80).  The facts of this case resemble Antonyuk, not Decastro; the defendant 

challenges the facial constitutionality of the entire licensing scheme, not an eligibility rule.

We conclude that the defendant has standing to challenge the constitutionality of 

the state¶s firearm licensing scheme, notwithstanding his failure to appl\ for a license. On 

this point, we are aligned with sister courts in Massachusetts and California (see 

Commonwealth v Rodriguez, 496 Mass 627, 640, 267 NE3d 77, 90 [2025]; People v Bey, 

108 Cal App 5th 144, 164, 328 Cal Rptr 3d 904, 919 [2025]; but see State v Ortiz, 317 A3d 

737, 741-745 [RI 2024] [finding defendant did not have standing to challenge licensing 

statutes]). 

IV.

Turning to the merits of the defendant¶s Second Amendment challenge, it is 

essential to spell out precisely the question before us.  That turns, as always, on what 

arguments were made with ³sufficient specificit\´ in the trial court (People v Robinson, 88 

NY2d 1001, 1002 [1996]; see also People v Baumann & Sons Buses, Inc., 6 NY3d 404, 

408 [2006] [applying same rule to a constitutional challenge]).  We are able to discern from 

the defendant¶s motion papers onl\ one claim made with the requisite specificit\: that 

Bruen¶s invalidation of the ³proper cause´ requirement rendered New York¶s entire firearm 

licensing scheme facially unconstitutional.

Bruen presented a challenge to one discrete aspect of New York¶s firearm licensing 

scheme: the ³proper cause´ requirement.  The Court¶s anal\sis and holding was confined 

to that provision and did not address an\ other aspect of New York¶s licensing scheme (see 
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Bruen, 597 US at 16, 31, 39, 60, 67, 70-71).  To the contrary, Bruen instructed that states 

are not prohibited from imposing licensing requirements on persons who wish to carry a 

gun for self-defense.  The Court observed that Second Amendment rights are subject to 

³well-defined restrictions´ and expressed approval for the gun licensing regimes of 43 

states with ³shall-issue´ licensing regimes, ³which often require applicants to undergo a 

background check or pass a firearms safet\ course´ (Bruen, 597 US at 38 & n 9).  Several 

concurrences made similar points (see id. at 79-81 [Kavanaugh, J., concurring] [noting that 

³the Second Amendment allows a variet\ of gun regulations´ including ³prohibitions on 

the possession of firearms by felons and the mentally ill, or laws forbidding the carrying 

of firearms in sensitive places´ (internal quotation marks omitted)]; id. at 72 [Alito, J., 

concurring] [stressing that the Court¶s holding ³decides nothing about who ma\ lawfull\ 

possess a firearm or the requirements that must be met to bu\ a gun´]).

Whether the ³proper cause´ requirement infected the rest of the licensing scheme 

so as to render it unconstitutional in its entirety raises a question of severability.  To answer 

it, we look to legislative intent: ³whether the legislature, if partial invalidity had been 

foreseen, would have wished the statute to be enforced with the invalid part exscinded, or 

rejected altogether´ (CWM Chem. Servs., L.L.C. v Roth, 6 NY3d 410, 423 [2006], quoting 

People ex rel. Alpha Portland Cement Co. v Knapp, 230 NY 48, 60 [1920]). 

We find the ³proper cause´ requirement severable.  The text and structure of the 

licensing scheme evince a clear legislative intent to regulate the lawful purchase, 

possession, and use of firearms.  The licensing scheme is detailed and multi-faceted; the 

³proper cause´ provision was just one aspect of a much broader scheme that includes a 
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variety of distinct requirements.  For example, a separate provision sets forth various 

eligibility criteria to obtain a license, including that the applicant be over 21 years of age, 

of good moral character, not a convicted felon, and not an unlawful user of a controlled 

substance (see Penal Law § 400.00 [1]).  Another provision sets forth the types of licenses 

that an applicant may obtain (see Penal Law § 400.00 [2]).  Other provisions set forth the 

procedures for applying and reviewing gun license applications (see Penal Law § 400.00 

[2]-[5]).  We find it implausible that the Legislature would have intended for all of these 

other provisions to be invalidated simpl\ because the ³proper cause´ requirement was 

deemed unenforceable.

The structure of the licensing scheme points to another reason wh\ the defendant¶s 

facial challenge fails.  The party making a facial challenge must establish that a law is 

unconstitutional in every possible application (see supra at 6).  It is the ³most difficult 

challenge to mount successfully, because it requires a defendant to establish that no set of 

circumstances exists under which the [challenged statute] would be valid´ (United States 

v Rahimi, 602 US 680, 693 [2024] [internal quotation marks omitted]). 

The defendant has failed to show that there is no set of circumstances in which the 

licensing scheme would be constitutionally valid.  To take one example, the statute 

prohibits gun possession by convicted felons (see Penal Law § 400.00 [1]).  The defendant 

makes no argument before us that this provision is unconstitutional.  Without opining on 

that question, we note that the Supreme Court has made clear that ³the Second Amendment 

permits the disarmament of individuals who pose a credible threat to the physical safety of 

others´ (Rahimi, 602 US at 693; see also United States v Duarte, 137 F4th 743, 761 [9th 
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Cir 2025] [upholding the federal statute prohibiting firearm possession by convicted felons 

against a Second Amendment challenge]; Vincent v Bondi, 127 F4th 1263, 1265 [10th Cir 

2025] [same]; United States v Hunt, 123 F4th 697, 708 [4th Cir. 2024], cert denied 145 S 

Ct 2756 [2025] [same]).

With these principles in mind, we are confident that the Legislature would have 

intended for the rest of the licensing scheme to remain in effect following Bruen¶s 

invalidation of the ³proper cause´ requirement.  Indeed, when the Legislature enacted 

amendments to the licensing scheme following Bruen, it maintained many of the same 

requirements, providing further evidence that the Legislature intended for those provisions 

to remain in effect.  We therefore conclude that the ³proper cause´ requirement is 

severable, and its invalidation did not render the entire licensing scheme unconstitutional.3

Finall\, we reject the defendant¶s contention that the People were required to 

provide evidence that the entire licensing scheme is consistent with the Nation¶s historical 

tradition of firearm regulation.  Although Bruen¶s ³historical tradition´ framework would 

govern challenges to discrete provisions of any gun regulations (see e.g. Antonyuk, 120 

F4th at 987), the defendant¶s broad claim before us²that Bruen¶s invalidation of the 

3 Other state courts have reached a similar conclusion (see In re D.L., 93 Cal App 5th 144, 
163, 310 Cal Rptr 3d 562, 579 [2023] [holding that the ³good cause´ provision of the 
California¶s gun licensing scheme, though invalid after Bruen, was severable and that the 
entire licensing scheme therefore was not facially unconstitutional); Bey, 108 Cal App 5th 
at 166, 328 Cal Rptr 3d at 920 [same]; Rodriguez, 496 Mass at 642, 267 NE3d at 92 
[rejecting a facial challenge to Massachusetts¶ gun licensing scheme because the 
prohibition on firearm possession by felons or violent criminals was ³consistent with the 
Second Amendment´ and therefore the licensing scheme was constitutional in ³at least 
µsome of its applications¶ ´]).
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³proper cause´ requirement effectivel\ rendered the entire licensing scheme 

unconstitutional²does not implicate this inquiry, and the constitutionality of the other 

provisions of the licensing scheme is not before us.4 We hold only that Bruen did not 

render the state¶s entire gun licensing scheme unconstitutional because the ³proper cause´ 

provision is severable.

Accordingly, the order of the Appellate Division should be affirmed.

4 Although the case was decided on different grounds, we note that the Illinois Supreme 
Court also recentl\ declined to appl\ the ³historical tradition´ framework when reviewing 
a facial challenge to the state¶s licensing scheme, reasoning that ³Bruen¶s express 
endorsement of shall issue licensure obviates the need for this court to apply the historical-
tradition component of the Bruen analysis to defendant¶s facial challenge´ (People v 
Thompson, 2025 IL 129965, ¶ 53, ² NE3d ² [2025]).
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CANNATARO, J. (concurring):

Although I agree that the Appellate Division order should be affirmed, I would do 

so on the ground that defendant¶s appeal waiver bars appellate review of his claim that 
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New York¶s criminal weapons possession statute faciall\ violates the Second Amendment 

of the U.S. Constitution.  

Until today, this Court had identified only five narrow types of claims that survive 

an appeal waiver, each implicating either the integrity of the process leading to the waiver 

or the courts¶ power to accept and enforce it.  Although facial constitutional challenges 

have been commonplace in the law for well over a century (see e.g., Gladson v Minnesota, 

166 US 427, 429 [1897]), we have never previously suggested that public policy precludes 

defendants from agreeing to waive appellate review of such claims in exchange for a 

favorable plea deal.  To the contrary, we have repeatedly concluded that constitutional 

arguments were foreclosed by appeal waivers.  No public policy or societal interest justifies 

the majorit\¶s departure from well-established precedent and interference with legally 

valid and socially beneficial plea bargains.

*  *  *

In 2022, the mother of defendant¶s domestic partner called 911 and reported that 

defendant had violently attacked her daughter.  While investigating the matter, an officer 

witnessed defendant approach the victim and her mother on the street and threaten, ³Both 

of \ou are dead.  I will kill \ou.´  Adding credence to that threat, police discovered a nine 

millimeter pistol loaded with seven rounds of ammunition in the moped defendant used for 

work as a food-delivery driver.  The gun was unregistered, and defendant did not have a
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gun license.  Indeed, defendant¶s prior felon\ conviction1 likely disqualified him from 

obtaining a license even under the more permissive licensing regime this State enacted 

following the United States Supreme Court¶s decision in New York State Rifle & Pistol 

Assn., Inc. v Bruen (597 US 1 [2022]) (see Penal Law § 400.00 [1] [c]).

A grand jury indicted defendant for criminal possession of a weapon in the second 

degree (Penal Law § 265.03 [3]), a class C violent felony carrying a mandatory minimum 

prison sentence of 3½ years and a potential maximum sentence of 15 years (see id. § 70.02 

[1] [b], [3] [b]).  In advance of trial, defendant moved to dismiss the charges as 

unconstitutional under Bruen and the Second Amendment.  When that motion was denied, 

defendant entered into a plea deal with the prosecution in which he agreed to forgo trial 

and plead guilty to a lesser charge, namely, attempted criminal possession of a weapon in 

the second degree (see Penal Law §§ 110.00, 265.03 [3]), in exchange for a sentence of 

probation.  As a condition of the deal, the prosecution also required that defendant waive 

his right to appeal the conviction.  Defendant accepted this condition and affirmatively 

waived his right to appeal, both orally and in writing, following consultation with his 

attorney and a lengthy colloquy with the court.  The court accepted the deal, determining 

that defendant¶s plea and appeal waiver were knowingl\, intelligentl\, and voluntaril\ 

made, and imposed the bargained-for sentence of probation.

1 Defendant was previously convicted of armed robbery in Georgia and was sentenced to 
ten years in prison and ten years of probation for that offense.
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Defendant nonetheless took an appeal from his judgment of conviction in which he 

attempted to revive his Bruen-based challenge.  The Appellate Division unanimously 

affirmed, holding as a threshold matter that defendant¶s voluntar\ waiver of his right to 

appeal foreclosed appellate consideration his Second Amendment claim (225 AD3d 453, 

453 [1st Dept 2024]).  I agree.

This Court has long recogni]ed that plea bargaining is ³a vital part of our criminal 

justice s\stem,´ without which ³New York¶s law enforcement s\stem would collapse´ 

(People v Seaberg, 74 NY2d 1, 7 [1989]; accord People v Thomas, 34 NY3d 545, 557 

[2019]; see generally People v Selikoff, 35 NY2d 227, 232-235 [1974], cert denied 419 US 

1122 [1975]).  ³Aside from conserving judicial resources and providing finalit\ in criminal 

proceedings, the plea bargaining process affords the accused the opportunity to obtain a 

conviction on reduced charges and more lenient punishment in a truncated process that 

hopefull\ starts the offender on the road to possible rehabilitation´ (Thomas, 34 NY3d at 

557 [internal quotation marks, brackets, and citation omitted]; Seaberg, 74 NY2d at 7; 

Selikoff, 35 NY2d at 232-235; see also Santobello v New York, 404 US 257, 261 [1971]).  

Although the process ³necessaril\ includes the surrender of man\ guaranteed rights . . . 

when there is no constitutional or statutory mandate and no public policy prohibiting it, an 

accused ma\ waive an\ right which he or she enjo\s´ (Seaberg, 74 NY2d at 7).

The plea bargain in this case, like so man\ others, was conditioned on defendant¶s 

agreement to waive not only the right to a trial but the right to appeal from his judgment of 

conviction.  This Court endorsed that practice in Seaberg, broadl\ declaring that ³no public 

policy preclud[es] defendants from waiving their rights to appeal as a condition of . . . plea 
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and sentence bargains´ (id. at 10).  To the contrar\, ³the public interest concerns underl\ing 

plea bargains generall\ are served b\ enforcing waivers of the right to appeal´ (id.).  ³While 

important,´ the right to appeal ³is no more fundamental than the right to a jur\ trial´ and 

all the concomitant due process protections afforded with it that are necessarily waived as 

part of any plea deal (see id. at 7).  Moreover, ³the final and prompt conclusion of litigation 

is an important goal of public polic\,´ and ³the negotiating process serves little purpose if 

the terms of a carefull\ orchestrated bargain can subsequentl\ be challenged´ on appeal 

(id. at 8, 10 [internal quotation marks omitted]).    

In view of these public policy considerations, this Court has stated that only a 

³narrow class of appellate claims´ ma\ be raised in the face of an appeal waiver (see People 

v Muniz, 91 NY2d 570, 574 [1998]).  Although we have described this class in varying 

ways, the only claims we have historically recognized as excepted from the Seaberg rule 

are those implicating (1) the voluntariness of the plea, (2) the defendant¶s competenc\ to 

stand trial, (3) the constitutional right to a speedy trial, (4) the court¶s jurisdiction over the 

case, or (5) the legality of the sentence imposed (see People v Lopez, 6 NY3d 248, 255 

[2006]; People v Campbell, 97 NY2d 532, 535 [2002]; Seaberg, 74 NY2d at 9).  As we 

explained in Seaberg itself, ³[t]hese rights are recogni]ed as a matter of fairness to the 

accused but they also embrace the reality of fairness in the process itself and, therefore, a 

defendant ma\ not waive them´ (Seaberg, 74 NY2d at 9 [emphasis added]).

More specifically, voluntariness challenges cannot be waived because they call into 

question whether a defendant actually understood and agreed to the plea and appeal waiver 

following a negotiation process free from coercion or deception (see Thomas, 34 NY3d at 
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559).  Competency challenges are essentially a subset of voluntariness challenges: they 

cannot be waived because of the ³inherent contradiction in arguing that a defendant ma\ 

be incompetent, and \et knowingl\ or intelligentl\ waive his right[s]´ (see People v Armlin, 

37 NY2d 167, 172 [1975]).  Similarly, constitutional speedy trial claims are unwaivable 

because of the ³inherentl\ coercive´ impact that severe trial dela\s can have on pleas and 

appeal waivers (People v Blakley, 34 NY2d 311, 313 [1974]).  As we explained in Seaberg, 

such dela\s ³ma\ result in the loss of evidence or an accused¶s inabilit\ to respond to 

criminal charges, thereb\ compelling innocent persons to plead guilt\ out of necessit\´ (74 

NY2d at 9; see also Blakley, 34 NY2d at 314-315).  Finall\, challenges to the court¶s 

jurisdiction or the legality of a sentence cannot be waived because they implicate judicial 

authority to accept and enforce the terms of even a voluntary plea deal and appeal waiver 

(see People v McLaughlin, 80 NY2d 466, 471 [1992]; Campbell, 97 NY2d at 535).  

In the 36 years since Seaberg, this Court has not expanded the list of unwaivable 

appellate claims beyond these discrete categories implicating the integrity of the process 

leading to the plea bargain or the court¶s authorit\ to enforce that bargain.  Over this period, 

we have in fact repeatedly held that claims involving constitutional rights can be waived 

(see e.g., Thomas, 34 NY3d at 552-553, 557-558, 564-565 [Fifth Amendment claim 

regarding the privilege against self-incrimination]; People v Kemp, 94 NY2d 831, 832-833 

[1999] [Fourth Amendment suppression claim]; People v Allen, 86 NY2d 599, 602-603 

[1995] [double jeopardy claim]).  The Appellate Division has likewise held that an appeal 

waiver bars review of substantial constitutional issues, including a defendant¶s right to 

retain counsel of his choosing (People v Doyle, 82 AD3d 564 [1st Dept 2011], lv denied
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17 NY3d 805 [2011]) and constitutional challenges to New York¶s recidivist sentencing 

laws (People v Rodriguez, 82 AD3d 794 [2d Dept 2011], lv denied 17 NY3d 809 [2011]; 

People v Rodriguez-Ortiz, 23 AD3d 204 [1st Dept 2005], lv denied 6 NY3d 817 [2006]).  

Toda\¶s decision represents a profound and troubling departure from precedent.  

The majority now holds that appellate review of a facial constitutional challenge can never 

be waived as part of a plea bargain.  Even if the waiver was knowingly, intelligently, and 

voluntarily made, the trial court had jurisdiction to accept it, the negotiated sentence is 

legal, and the challenge itself is patently lacking in merit, an appellate court must entertain 

and resolve it.  Apparently, this holding applies not just to Second Amendment challenges, 

but to any argument that a criminal statute is unconstitutional on its face, irrespective of 

the particular constitutional right or doctrine raised, or whether it implicates the integrity 

of the process that led to the waiver.

The majority fails to identify any public policy or societal interest that rationally 

justifies opening the doors of appellate courts to such a practically innumerable assortment 

of waived facial constitutional challenges.  My colleagues assert only that there is a ³ver\ 

high bar´ to succeed on a facial challenge, and that in the rare event a defendant does 

succeed, the resulting decision will preclude similar prosecutions (see majority op at 6).  

Because of this potential preclusive effect, the majority opines, a facial constitutional 

challenge ³goes squarel\ to the fairness in the process itself and transcends an individual 

defendant¶s concerns to implicate a larger societal interest in its correct resolution´ (see id.

at 7 [internal quotation marks and citation omitted]).  
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As legal support, the majority relies heavily on People v Muniz, in which we 

described the ³previousl\ identified´ Seaberg exceptions as encompassing claims that 

implicate, inter alia, ³a public polic\ consideration that transcends the individual concerns 

of a particular defendant to obtain appellate review´ (Muniz, 91 NY2d at 574; see majority 

op at 5).  Even under a plain reading of that language,2 however, the relevant question is 

not whether the consequences of hearing a claim will ³transcend´ the underl\ing case²a 

possibility that exists with all appeals by virtue of our common-law system and stare 

decisis.  Rather, the question is whether there is a public policy consideration (as opposed 

to a mere personal interest) that overrides the compelling societal interests favoring the 

enforcement of plea bargains.

Seaberg was very specific and narrow in describing the type of public policy 

considerations that are important enough to meet that standard.  As the majority 

acknowledges, this Court agreed with the defendant in Seaberg that constitutional speedy 

trial claims are illustrative of ³matters in which the interests of societ\ transcend the 

individual concerns of the defendant´ (74 NY2d at 9).  The majorit\ nonetheless relegates 

to a dismissive footnote our substantive reasoning that ³[s]ociet\ has a recogni]ed interest 

in speed\ trials because trial dela\ ma\ result in the loss of evidence or an accused¶s 

inability to respond to criminal charges, thereby compelling innocent persons to plead 

guilty out of necessity.  Because of this societal interest, a defendant may not waive such 

2 It is worth noting that the quoted phrase derives from an argument made by the defendant 
in Seaberg; it is not how this Court traditionally described the classes of unwaivable claims 
(see Seaberg, 74 NY2d at 9).  
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claims´ (74 NY2d at 9 [emphasis added]).  As discussed above, our concern was 

specificall\ that ³the nature of the speed\ trial guarantee renders [an appeal waiver] 

condition inherentl\ coercive in a plea bargaining situation´ (Blakley, 34 NY2d at 313).  

The majority also ignores our statement in Seaberg that even where a claim may be said to 

³implicate societ\¶s interest in the integrit\ of the criminal process,´ enforcement of an 

appeal waiver is warranted if ³that interest is protected b\ the procedural and substantive 

requirements imposed on the Trial Judge before the defendant ma\ be sentenced´ (Seaberg, 

74 NY2d at 9).  

The majority does not identify any public policy consideration or societal interest at 

play here that is remotely analogous to the public interest against coercive pleas discussed 

in Seaberg and Blakeley.  The alleged unconstitutionalit\ of New York¶s criminal weapons 

possession statute is not the kind of defect that raises a risk of innocent persons pleading 

guilty out of necessity.  Even if it does, the extensive procedural and substantive 

requirements imposed on trial judges before appeal waivers are accepted adequately protect 

defendants from being coerced into waiving appellate review of their Bruen-based Second 

Amendment claims (see generally Thomas, 34 NY3d at 558-563).  Here, the record shows 

that defendant¶s appeal waiver was the quid pro quo for a ³highl\ beneficial bargain´²a 

plea to a lesser charge and sentence to only five years of probation, compared to the 

mandatory prison sentence of between 3½ and 15 years that he would face had he been 
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convicted after trial3²and the trial court followed proper procedure to ensure that the 

bargain was fair and voluntary (see id. at 564; see also Allen, 86 NY2d at 603).  

The majorit\ gestures at societ\¶s interests in a fair criminal process and the ³correct 

resolution´ of facial constitutional challenges, but never concretel\ explains how 

enforcement of defendant¶s appeal waiver threatens those interests (see majority op at 7 

[internal quotation marks omitted]).  The enforcement of defendant¶s waiver does not 

prevent defendants facing similar prosecutions from preserving and maintaining their own 

facial constitutional challenges, whether by deciding not to plead guilty or simply by 

carving such claims out of their appeal waivers.  Nor does the enforcement of appeal 

waivers lead to the incorrect resolution of facial challenges.  All it does is reserve the 

resolution of such claims for future cases, in which the right to appeal was not bargained 

awa\ as ³the quid pro quo to the reduced plea bargain´ (see Thomas, 34 NY3d at 564).  To 

the extent the majority suggests there is a societal interest in facial challenges being 

resolved at the earliest possible opportunity, that rationale runs headlong into our statement 

in Seaberg that ³there is no affirmative public polic\ to be served in fostering appeals or 

prohibiting their waiver´ (74 NY2d at 8).  Surel\, if a criminal statute is unconstitutional 

in all its applications, there is ample opportunity for courts to take proper action without 

upsetting the compelling societal interests that underlie plea bargaining or permitting a 

defendant to ³eviscerate the favorable plea bargain he knowingl\ and voluntaril\ accepted´ 

3 It is unclear from the record whether defendant¶s prior felon\ conviction increased his 
sentencing exposure.  If it did, one can imagine that a negotiated sentence of probation 
would have been even more attractive.
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(Thomas, 34 NY3d at 565; see also id. at 557-558; Seaberg, 74 NY2d at 7-8).  After all, it 

only takes one preserved and maintained facial challenge to vindicate the public interest in 

striking down a facially unconstitutional statute.

Further, while I agree with the majority that the Appellate Division erred in 

conflating our standards regarding waiver with those concerning preservation (majority op 

at 7), it is equally erroneous to suggest that precedent addressing our preservation 

requirement is irrelevant to this discussion.  As a constitutional limitation on this Court¶s 

appellate jurisdiction, our preservation requirement embodies the highest of public policies 

regarding the scope of appellate review, and there are obvious conceptual links between 

our preservation and waiver standards.  Just two years ago, we held that Bruen-based 

challenges do not qualif\ for the ³mode of proceedings exception´ to our preservation 

requirement because the\ do not implicate ³the essentiall\ validit\ of the proceedings 

conducted below´ (People v Cabrera, 41 NY3d 35, 43 [2023]).  The wall the majority 

attempts to erect today between our waiver and preservation standards does not hide the 

cognitive dissonance between that conclusion in Cabrera and the majorit\¶s suggestion 

today that the same types of challenges do implicate the integrity of the criminal process 

for waiver purposes.  A more logically consistent conclusion would be that, if a defendant 

can effectively waive a facial constitutional challenge by never asserting such claim in the 

first place, it does not offend any compelling societal interest for a defendant to waive the 

right to appellate review after their claim has been fully litigated and rejected at the trial 

level (cf. Seaberg, 74 NY2d at 7 [one reason the right to appeal is waivable is because, ³as 
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a practical matter, defendants frequently lose their right to appeal, by forfeit, when they 

fail to exercise it or abscond´]).

The majority also fails to articulate a public policy consideration that meaningfully 

distinguishes facial constitutional challenges from other types of claims.  For instance, 

claims that a Penal Law statute has been incorrectly interpreted have similarly broad stare 

decisis effect.  If successful, ³the State will lack authorit\ to prosecute or punish the 

defendant or an\one else for the conduct at issue´ (majorit\ op at 6).  If an\thing, the public 

policy considerations that favor the enforcement of appeal waivers are stronger with 

respect to facial constitutional challenges than other types of claims.  Facial challenges 

have been characteri]ed as ³disfavored´ because the\ ³often rest on speculation,´ ³raise 

the risk of premature interpretation of statutes on the basis of factuall\ barebones records,´ 

and ³run contrar\ to the fundamental principle of judicial restraint that courts should 

neither anticipate a question of constitutional law in advance of the necessity of deciding 

it´ nor ³formulate a rule of constitutional law broader than is required by the precise facts 

to which it is to be applied´ (Washington State Grange v Washington State Republican 

Party, 552 US 442, 450 [2008] [internal quotation marks omitted]).  Despite this, facial 

constitutional challenges are common and can be asserted under many different 

constitutional provisions²they are not a narrow category like the other exceptions we have 

recognized (see Richard H. Fallon, Jr., Fact and Fiction About Facial Challenges, 99 Calif 

L Rev 915, 917-918 [Aug. 2011]).  Nor are the stare decisis consequences of a successful 

facial challenge always obvious and straightforward.  
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Take Bruen, for instance.  Bruen significantly altered Second Amendment 

jurisprudence, not only by recognizing a fundamental constitutional right to carry a firearm 

in public for the first time in this Nation¶s histor\, but b\ creating a ³historical tradition´ 

test for Second Amendment claims (see Bruen, 597 US at 17).  In the wake of Bruen, 

Second Amendment challenges have proliferated across the country.  While New York 

data is not readil\ available, ³[f]ederal trial courts addressed 420 claims in the post-Bruen 

year, roughly equivalent to the number of Second Amendment claims addressed by district 

courts from 2008 through 2014´ (Eric Ruben et al., One Year Post-Bruen, an Emprical 

Assessment, 10 Va L Rev Online 20, 30 [Feb. 2024]).  That pace only appears to be 

increasing (see Chip Brownlee, More Than a Thousand Felons Have Challenged Their Gun 

Bans Since the Supreme Court¶s Bruen Decision, The Trace [Sept. 12, 2024], available at 

https://www.thetrace.org/2024/09/felon-gun-ban-law-bruen-supreme-court [last accessed 

Nov. 15, 2025] [between 2022 and 2024, federal judges ³issued on average two Bruen-

related rulings each working da\´]).  These challenges have been far from uniform: the\ 

target sensitive-place restrictions, age requirements, background checks, insurance 

mandates, safe storage requirements, ownership of firearms by convicted felons, assault-

weapons bans, and sentencing enhancements, among other areas (see Ruben, 10 Va L Rev 

Online at 35-40).  

Responding to and resolving these challenges imposes substantial burdens on 

prosecutors, courts, and the Attorney General, who is tasked with defending the 

constitutionality of state statutes.  Although there is, of course, a societal interest in 

constitutional questions being correctly resolved, that is best accomplished through an 
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orderly and deliberate process.  Plea bargaining and appeal waivers facilitate the orderly 

presentation of consequential constitutional arguments to appellate courts by ensuring that 

those courts can focus their attention on the appeals that litigants themselves have deemed 

most worthy of pressing forward.  

In the end, what we are left with following toda\¶s decision is the suggestion that 

an appeal waiver is unenforceable whenever this Court in its subjective policy judgment 

feels that appellate review of a claim would be beneficial.  This unpredictability regarding 

the enforcement of appeal waivers not only incentivizes unnecessary litigation, it 

disincentivizes the People from offering as favorable terms in plea negotiations. Indeed, 

although one of the problems with unintended consequences is that they defy prediction, it 

is not difficult to imagine that, going forward, prosecutors will offer less favorable plea 

deals to defendants who assert facial constitutional challenges.  

None of this is beneficial to criminal defendants, the appellate review process, or 

society at large. For over a century, facial constitutional challenges have been correctly and 

efficiently resolved without the exception the majority recognizes today.  There is simply 

no reason or need for this Court to consider whether defendant had a constitutional right to 

carry a loaded, unlicensed firearm in his moped, after he knowingly and voluntarily waived 

the right to appeal that argument in return for a lenient sentence.  I would therefore affirm 

the Appellate Division on the ground that defendant¶s appeal waiver forecloses appellate 

review of his claim.  
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Order affirmed. Opinion by Judge Halligan. Chief Judge Wilson and Judges Rivera and 
Troutman concur. Judge Cannataro concurs in result in an opinion, in which Judges Garcia 
and Singas concur.

Decided November 24, 2025
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, CRIMINAL TERM – PART 77 

 

 
THE PEOPLE OF THE STATE OF NEW YORK 

 
 

-against- 
NOTICE OF MOTION TO 

DISMISS 
 

OMAR JOHNSON , Ind. No. 73320-2022 
Defendant. 

 

 
 

PLEASE TAKE NOTICE, that upon the annexed affirmation of Julema LaForce, Esq. 

and the prior proceedings in this case, the undersigned will move this Supreme Court, Criminal 

Term, Part 77, on the 28th day of November, 2022, at 9:30, or as soon thereafter as Counsel may 

be heard for an Order dismissing Counts 1- 4 of indictment pursuant to the Second Amendment 

of the United States Constitution. 

 
 
DATED: Bronx, New York 

November 2, 2022 
 
 
 

Julema LaForce, Esq. 
THE BRONX DEFENDERS 
360 East 161st Street 
Bronx, NY 10451 
Julemal@bronxdefenders.org 

 
 

TO: DARCEL D. CLARK 
District Attorney 
Bronx County 
Attn: A.D.A. Joel Wright 
Served via email at BXDAMotions@bronxda.nyc.gov 
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Clerk of the Supreme Court, Criminal Term 
Bronx County 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF BRONX, CRIMINAL TERM -- PART 24 
 

 

THE PEOPLE OF THE STATE OF NEW YORK 

 
 

-against- 
 

AFFIRMATION 

 

OMAR JOHNSON , Ind. No. 73320-2022 

 

Defendant. 
 

 

Julema LaForce, an attorney duly admitted to practice law in New York State, affirms the 

following to be true: 

1. I am associated with The Bronx Defenders, and am attorney of record for 

Omar Johnson . I am familiar with the facts of this case and the prior proceedings held in 

it. 

2. This affirmation is made in support of Omar Johnson ’s Motion to Dismiss. 

 

3. Unless otherwise indicated, all allegations of fact are based upon inspection 

of the record in this case, initial investigations of the facts and circumstances surrounding 

the incident, and discussions with the assigned assistant district attorney, and are made on 

information and belief. 

4. Mr. Johnson was arrested on July 29, 2022, and charged with P. L.§ 

265.03(3), Criminal Possession of a Weapon in the Second Degree, P. L.§ 265.01-b(1), 

Criminal Possession of a Firearm, P. L.§ 265.03(3), Criminal Possession of a Weapon in 

the Fourth Degree,  and Possession of Ammunition. 

5. On July 29, 2022, Mr. Johnson was in front of 2529 Grand Avenue on 

his moped. Mr. Johnson had committed no traffic infraction or crime or any other 
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unlawful action. After Mr. Johnson was off his moped, the officers surrounded 

themselves around Mr. Johnson. Mr. Johnson was not engaged in any criminal activity 

or furtive movements. He had not been about to, or in the process, of committing any 

unlawful action. Mr. Johnson was not acting in any suspicious way. He had no 

possession of any weapon or contraband in plain view. He had not engaged, or were 

about to engage, in the commission of any crime or violation. 

 
6. A firearm is alleged to be recovered from an area under Mr. Johnson 

dominion and control. Mr. Johnson did not use the gun, nor is there any evidence he 

intended to use it in a manner unlawfully against another other than use in self-defense. 

There is no evidence showing that Mr. Johnson brandished or used a gun menacing. Mr. 

Johnson does not have a violent felony record. Finally, Mr. Johnson is indigent and 

couldn’t afford to pay gun licensing fees. 

7. At the time of Mr. Johnson’s charged conduct, P.L. § 265.03(3) made it a 

class C violent felony to possess a loaded firearm outside of a person’s home or place of 

business unless such person had a license to carry a firearm pursuant to P.L. § 400.00. In 

order to obtain a license to carry a firearm, a licensing officer had to find “proper cause” to 

issue such license, and even then, the officer had discretion to deny the license. An 

individual’s generalized interest in self-defense could not establish “proper cause.” 

8. In New York State Rifle & Pistol Assn v. Bruen, issued on June 23, 2022, the 

United States Supreme Court struck down this licensing scheme as violating the Second 

Amendment of the United States Constitution. Slip Op. No. 20-843 (June 23, 2022). 

9. Mr. Johnson was charged under P.L. § 265.03(3) for no other reason than 

he allegedly possessed a firearm without a license to carry such firearm under an 

unconstitutional licensing scheme. 
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DATED: Bronx, New York 

November 2, 2022  
 
Julema LaForce, Esq. 

Appendix C

A041 



6  

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, CRIMINAL TERM -- PART T24 

 

 
THE PEOPLE OF THE STATE OF NEW YORK 

 
 

-against- 
 

MEMORANDUM OF LAW 
 
OMAR JOHNSON , Ind. No. 73320-2022 

 
Defendant 

 

 
 

MEMORANDUM OF LAW 
 

I. The Second Amendment Protects Mr. Johnson Right to Carry a Firearm in 
 

Public 
 

Mr. Johnson respectfully requests that this Court dismiss with prejudice all the firearms 

and ammunition charges, Counts 1 through 3 of the indictment pursuant to C.P.L. §§ 

210.20(1)(a), 210.25, and the incorporated Second Amendment. Criminal Procedure Law § 

210.20(1)(a) allows the accused to move to dismiss an indictment, or counts of an indictment, 

when "such indictment or count is defective, within the meaning of section 210.25.” “An 

indictment or a count thereof is defective within the meaning of [C.P.L. § 210.20(1)(a)] when the 

charged statute is unconstitutional. C.P.L. § 210.25(3). The Supreme Court of the United States 

has held that the incorporated Second Amendment protects the right of individuals to possess 

and carry firearms and ammunition. As such, these counts must be dismissed as violations of this 

right. 

The Second Amendment to the United States Constitution provides: “A well regulated 

Militia, being necessary to the security of a free State, the right of the people to keep and bear 
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Arms, shall not be infringed.” U.S. Const. Amend. II. In District of Columbia v. Heller, 554 U.S. 

570 (2008), the Supreme Court held that the Second Amendment guarantees an “individual right 

to possess and carry weapons in case of confrontation.” Id. at 592. This right of “the people” to 

keep and bear arms for self-defense belongs to “all members of the political community, not an 

unspecified subset.” Id. at 580; see also id. at 581 (announcing a “strong presumption” that the 

Second Amendment right “belongs to all Americans.”). “[I]t is clear that the Framers and 

ratifiers of the Fourteenth Amendment counted the right to keep and bear arms among those 

fundamental rights necessary to our system of ordered liberty.” McDonald v. City of Chicago, 

561 U.S. 742, 778 (2010). 

II. The Indictment Should Be Dismissed Because, but for New York State’s 
Unconstitutional Gun-Licensing System, Mr. Johnson Would Have Been Able to Legally 
Possess the Firearm He Is Charged with Possessing 

 

In order to lawfully carry a firearm in public in New York, the government requires 

citizens to first obtain a license. To grant a license to an applicant, among other criteria, the 

licensing officer must find that “proper cause exists.” P.L. § 400.00(2)(f). “Proper cause” has 

been defined in case law as “a special need for self-protection distinguishable from that of the 

general community.” See In re Klenosky, 75 AD2d 793 (1st Dept. 1980). New York law 

criminalizes possession of a firearm without first obtaining this license. P.L. § 265.03(3); see 

also People v. Hughes, 22 N.Y.3d 44, 50 (2013) (“New York's criminal weapon possession laws 

prohibit only unlicensed possession of handguns”) (emphasis in original). Recently, in New York 

State Rifle & Pistol Assn v. Bruen, the United States Supreme Court struck down New York’s 

public carry licensing system, holding that it unconstitutionally interferes with citizens’ Second 

Amendment rights. Slip Op. No. 20-843 (June 23, 2022). The Court stated that “New York’s 

proper-cause requirement violates the Fourteenth Amendment in that it prevents law-abiding 

citizens with ordinary self-defense needs from exercising their right to keep and bear arms.” Id. 
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at 63. The Court explicitly took issue with the discretionary nature of New York’s licensing 

scheme, contrasting it to systems in other states that “contain only ‘narrow, objective, and 

definite standards’ guiding licensing officials, rather than requiring the ‘appraisal of facts, the 

exercise of judgment, and the formation of an opinion” as New York’s system does. Id. at 30, n. 

9 (internal citations omitted). 

In this case, Mr. Johnson is facing criminal charges solely on the basis that he did not 

obtain a license to carry a firearm. Because the licensing system is unconstitutional, this Court 

must dismiss the indictment. 

The Constitution does not require Mr. Johnson to first attempt to obtain a license under 

the facially unconstitutional licensing scheme, only to be denied. Smith v. Cahoon, 283 U.S. 553, 

562 (1931); Lovell v. City of Griffin, 303 U.S. 444, 452 (1939). The Court addressed this issue in 

analogous circumstances in Staub v. City of Baxley, 355 U.S. 313 (1958). In that case, the 

appellant was convicted of violating a city ordinance that prohibited solicitation of membership 

for an organization without a permit. Id. at 314. The appellant did not apply for the appropriate 

license prior to soliciting membership from the employees of another company, in direct 

contravention of the ordinance. Id. at 315. However, the ordinance granted the mayor and 

council of the city “unfettered discretion” in their decision to grant or refuse the required permit, 

“without semblance of definitive standards or other controlling guides.” Id. at 322. The Court 

struck down the licensing scheme as invalid on its face, as it made enjoyment of First 

Amendment freedoms “contingent upon the will of the Mayor and Council of the City, although 

that fundamental right is made free from congressional abridgement by the First Amendment[.]" 

Id. At 325. In reaching its decision to reverse the appellant’s conviction, the Court explained that 

“[t]he decisions of this Court have uniformly held that the failure to apply for a license under an 

ordinance which on its face violates the Constitution does not preclude review in this Court of a 
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judgment of conviction under such an ordinance.” Id. at 319. “The Constitution can hardly be 

thought to deny to one subjected to the restraints of such an ordinance the right to attack its 

constitutionality, because he has not yielded to its demands.” Id. 

The Court in Bruen held that the rights bestowed by the Second Amendment should be 

treated no differently than rights protected by any other amendment, including the First 

Amendment. “The constitutional right to bear arms in public for self-defense is not ‘a second- 

class right, subject to an entirely different body of rules than the other Bill of Rights guarantees.” 

Bruen, No. 20-843 at 62. Therefore, the reasoning in Staub applies equally in this case. Just as 

the appellant in Staub could engage in the exercise of their right of free expression despite 

having made no attempt to secure a permit under the facially invalid statute, so too was Mr. 

Johnson permitted to freely exercise his right to carry a firearm in the face of an unconstitutional 

licensing law without first attempting to secure a license. 

The D.C. Court of Appeals has specifically addressed the issue of a defendant’s failure to 

seek a license in the context of firearm possession. In Heller, the Supreme Court held that the 

Second Amendment guarantees “an individual right to possess and carry weapons in case of 

confrontation,” invalidating Washington, D.C.’s near total ban on handgun possession. 554 U.S. 

at 592. In the wake of Heller, the D.C. Court of Appeals held that defendants could move to 

dismiss indictments charging them with firearms possession under the unconstitutional statute, 

even where they never applied for licenses for the firearms under the statute. See Plummer v. 

United States, 983 A.2d 323, 341-42 (D.C. 2009) (citing Chicago v. Atchinson, Topeka & Santa 

Fe Ry. Co., 357 U.S. 77, 89 (1958)). This was so even where the defendant had pled guilty to 

unlawful possession prior to the decision in Heller. Magnus v. United States, 11 A.3d 237 (D.C. 

2011). 

More specifically, the court in Magnus held that, “unless the government proves the 
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defendant was disqualified from exercising his Second Amendment rights,” it is “impermissible 

under the Second Amendment to convict a defendant” for unlicensed possession of a firearm if 

an unconstitutional licensing scheme made it “impossible” for the defendant to obtain a license. 

Id. at 242-43. Here, the “proper cause” requirement made it “impossible” for Mr. Johnson to 

obtain a license to carry a firearm because he could not distinguish his interest in self-defense 

from that of the general community. New York courts have made clear that, to obtain a license to 

carry a firearm, the applicant must provide evidence “of personal threats, attacks or other 

extraordinary danger to personal safety.” Bruen, No. 20-843 at 3 (citing In re Martinek, 294 

A.D.2d 221, 222 (2002)). The New York licensing law is “almost engineered” to preclude “most 

citizens” from exercising a fundamental, enumerated constitutional right. See Wrenn v. District 

of Columbia, 864 F.3d 650 (D.C. Cir. 2017) (addressing Washington D.C.’s nearly identical 

“good cause” requirement for gun licenses). 

Mr. Johnson is also charged with P. L. 265. 01-b(1) , Criminal Possession of a Fireman , 
 

P. L. 265. 01(1) and A. C. 10-131(i)(2), Possession of Ammunition. These charges are lesser 

included offenses of P.L. § 265.03(3) and the only basis for the charges is that Mr. Johnson did 

not have a license to carry a firearm. Mr. Johnson is facing these charges only because he did not 

obtain a license under an unconstitutional licensing scheme. They must therefore be dismissed as 

well. 

Because the Supreme Court has found New York’s gun licensing scheme to be 

unconstitutional, and because the prosecution cannot show that Mr. Johnson was “disqualified 

from exercising his Second Amendment rights,” this Court must dismiss the indictment See 

Magnus, 11 A.3d 237 at 242-43. 

. 
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WHEREFORE, the undersigned requests that the foregoing motions be granted and requests 

such other and further relief as this Court may deem just and proper. 

DATED: Bronx, New York 
November 2, 2022 

 
Julema LaForce Esq. 
Attorney for Omar Johnson 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF THE BRONX, CRIMINAL DIVISION PART T24 

 

 
THE PEOPLE OF THE STATE OF NEW YORK 

 
-against- Affirmation of Service by E-mail 

 
OMAR JOHNSON , IND. NO. 73320-2022 

 
Defendant 

 

 
I, Julema LaForce, an attorney duly admitted to practice law in the State of New York, 

under penalty of perjury and pursuant to Rule 2106 of the CPLR, hereby affirm that the following 

statements are true, except those based upon information and belief, which I believe to be true: 

1. I am an attorney at The Bronx Defenders. I am over eighteen years of age and am not a 

party to this action. 

2. On November 2, 2022 I served a true copy of Bruen’s Motion to Dismiss upon ADA 

Wright, the assigned Assistant District Attorney (“ADA”) in this action, by transmitting 

the same via electronic means to the following e-mail address: 

BXDAMotions@bronxda.nyc.gov, which is the email address provided by such ADA for 

service upon written consent. 

3. On November 2, 2022 I served a true copy of the attached Omar Johnson Bruen’s Motion 

to Dismiss upon New York Attorney General Letitia James by mailing a true copy of the 

attached papers, enclosed and properly sealed in a postpaid envelope, which I caused to 

be deposited in an official depository under the exclusive care and custody of the United 

States Postal Services within the State of New York addressed to Attorney General Letitia 

James the Attorney General of New York at: Office of the Attorney General, 28 
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Liberty Street, New York, NY 10005, ATTN: Managing Attorney’s Office/Personal 

Service. 

 
DATED: November 2, 2022 
Bronx, NY 

 
Julema 
LaForce, Esq. 
The Bronx 
Defenders 360 
E. 161 St. 
Bronx, NY 10451 
(347) 842-1217 
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SUPREME COURT OF THE STATE OF NEW YORK 
BRONX COUNTY: Part 77 
----------------------------------------------------------------x 
THE PEOPLE OF THE STATE OF NEW YORK, 
               
    Respondent,   AFFIRMA7ION IN OPPOSI7ION 
        7O DEFENDAN7¶S MO7ION 
 - against -      7O DISMISS 
          
OMAR JOHNSON,     Indictment No. Ind-73320-22 
 
    Defendant.     
----------------------------------------------------------------x  
 
I, AOOLVRQ KOLQH, an attorney duly admitted to practice before the Courts of this State, affirm the 

following under penalty of perjury and pursuant to CPLR Rule 2106: 

1.  I am an Assistant District Attorney in the Office of DARCEL D. CLARK, the District 

Attorney of Bronx County.  

2.  I have prepared this affirmation on information and belief based on records maintained 

in this Office that I believe to be true and accurate, and defendant’s papers and Exhibits. 

3.  The People reserve the right to provide additional documentation as needed or requested 

by this Court.  

 4.  On August 5, 2022, the defendant was indicted under indictment number Ind-73320-22, 

defendant is charged with Criminal Possession of a Weapon in the second degree (P.L. § 

265.03(3)), and other related charges.  

5.  On November 2, 2022, the defendant filed the present motion.  

6. The case is next scheduled in part 77 for Decision on November 28, 2022. 

7.  For the reasons set forth in the accompanying memorandum of law, this Court should 

dismiss defendant’s motion in its entirety.    
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AR*8MEN7 
 

BacNground: New YorN’s *un Licensing Scheme and the BrXen Decision 

 
 New YorN’s *un Licensing Scheme 

8.  Under New YorN law, it is illegal to possess an unlicensed firearm.  The degree of crime 

depends on various factors, including whether the firearm is loaded, whether it is possessed outside 

of one’s home or place of business, and whether the defendant harbors the intent to use the firearm 

unlawfully. 

�.  For instance, under Penal Law § 265.01(1), a person who possesses ³any firearm´ is 

guilty of Criminal Possession of a Weapon in the Fourth Degree, a class A misdemeanor.  If the 

defendant has previously been convicted of a crime, the charge can be elevated to Criminal 

Possession of a Weapon in the Third Degree, a class D felony.  Penal Law § 265.02(1).  

Additionally, possession of a loaded firearm outside one’s home or place of business, possession 

of a loaded firearm by a person previously convicted of a crime, or possession of any firearm with 

the intent to use it unlawfully against another constitutes a class C felony offense.  Penal Law 

§§265.03(1)(b), (3). 

10.  A person may avoid criminal liability for possession of a firearm if he or she has a 

valid gun license issued by a New YorN licensing authority.  Pertinent here, under Penal Law 

§ 265.20(3), a licensed owner of a pistol or a revolver is exempt from prosecution from weapon 

possession under the above-referenced statutes (as well as other, specified weapon possession 

statutes).  Specifically, under section 265.20(3), the possession of a valid New YorN gun license is 

an affirmative defense to the charge ± the prosecutor is not required to prove unlicensed possession 

in order to present a legally sufficient case.  See People Y. WaVhingWon, 20� A.D.2d 162, 163 (1st 

Dept. 1��5).  Further, New YorN does not give effect to out-of-state gun licenses, except in certain 
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limited circumstances such as police officers conducting official business in New YorN and 

nonresidents attending certain competitive shooting events.  See 1��7 N.Y. Atty. *en. Op. 14, 

1��7 WL 136367 (March 13, 1��7). 

11. To obtain a gun license in New YorN, an applicant must submit to an investigation, and 

the licensing officer must find that ³all statements in a proper application for a license are true.´  

Penal Law § 400.00(1).  The applicant must be 21 years of age or older and of good moral 

character.  Penal Law § 400.00(1)(a)-(b).  An applicant may be disqualified if, among other things, 

he or she has a prior conviction for a felony or other serious offense, has an outstanding warrant 

for a felony or a serious offense, is a fugitive from justice, has a history of mental illness, or has 

an outstanding order of protection ± or if there is any other ³good cause´ for the denial of the 

license.  See Penal Law § 400.00(1)(c)-(n). 

12. Further, at the time of the instant offense, to obtain a license permitting the carrying of 

a concealed firearm outside of one’s home or place of business, an applicant was required to show 

³proper cause,´ Vee Penal Law § 400.00(2)(f) (former), which was defined as ³a special need for 

self-protection distinguishable from that of the general community or of persons engaged in the 

same profession.´  0aWWer oI .lenoVN\ Y. 1eZ <orN &iW\ PoliFe 'epW., 75 A.D.2d 7�3 (1st Dept. 

1�80), aII¶G, 53 N.Y.2d 685 (1�81).1 

The Supreme Court’s Second Amendment Decisions: +eller and BrXen 

13.Contrary to defendant’s argument, the Supreme Court has never held that a person has 

the right to possess an unlicensed firearm.  Nor has the Court prohibited states and local 

 
1 Following the BrXen decision, the Legislature eliminated the ³proper cause´ requirement for obtaining a concealed 
carry permit.  In its place, the Legislature substituted additional requirements, including the completion of a training 
class, an expanded bacNground checN including character references, a review of social media accounts, an in-
person interview, and an expanded list of disqualifying prior convictions.  See L.2022 Ch.371 (enacted July 1, 
2022). 
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governments from requiring that a person obtain a permit in order to carry a handgun in public.  

Further, the Court has not prohibited states and local governments from maNing a distinction 

between the possession of a handgun in the home and in a public place.  Instead, as demonstrated 

below, the Court has held only that (1) a locality may not enact a FoPpleWe ban on the possession 

of handguns in the home for self-defense and (2) a law-abiding citi]en ± who has submitted to a 

full bacNground checN ± may not be denied a concealed carry permit on the ground that he has 

failed to demonstrate a greater need than other members of the public to carry a handgun for self-

defense. 

14. The pertinent decisions can be briefly summari]ed.  In 'iVWriFW oI &olXPEia Y. +eller, 

554 U.S. 570, 635 (2008), the Supreme Court held that the District of Columbia’s ³ban on handgun 

possession in the home violate>d@ the Second Amendment, as >did@ its prohibition against 

rendering any lawful firearm in the home operable for the purpose of immediate self-defense.´  In 

0F'onalG Y. &iW\ oI &hiFago, 561 U.S. 742, 7�1 (2010), the Court applied this right to possess a 

firearm to the states. 

15. Critically, in +eller, the Court made clear that ³the right secured by the Second 

Amendment is not unlimited.´  +eller, 554 U.S. at 626.  The Court observed that the right to Neep 

and bear arms ³was not a right to Neep and carry any weapon whatsoever in any manner whatsoever 

and for whatever purpose.´  ,G.  For instance, the Court declared that ³nothing´ in the +eller 

decision ³should be taNen to cast doubt on longstanding prohibitions on the possession of firearms 

by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such 

as schools and government buildings.´  ,G.  The Court added that the Second Amendment did not 

prohibit localities from enacting ³laws imposing conditions and qualifications on the commercial 

sale of arms.´  ,G. at 626-27.  The Court noted, too, that it ³identif>ied@ these presumptively lawful 
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regulatory measures only as examples� our list does not purport to be exhaustive.´  ,G. at 627 n.26� 

aFForG 0F'onalG, 561 U.S. at 786. 

16. The Court’s recent decision in BrXen did not disturb those holdings.  In BrXen, two 

individual plaintiffs and the New YorN State Rifle and Pistol Association challenged New YorN’s 

³proper cause´ requirement for the issuance of a concealed carry permit.  The two individual 

plaintiffs were ³law-abiding, adult citi]ens´ of New YorN State who had applied for ³unrestricted´ 

licenses to carry a handgun in public.  See BrXen, 142 S. Ct. at 2124-25.  Both plaintiffs submitted 

to ± and passed ± the bacNground checNs required at the time and were issued restricted licenses, 

which allowed them to carry handguns outside the home for certain limited purposes, such as 

hunting and target shooting.  However, because the plaintiffs had not demonstrated a special need 

to carry a concealed weapon in public for self-defense, the licenses prohibited them from carrying 

their weapons in areas typically frequented by the general public.  See iG. 

17. In BrXen, the Supreme Court considered a narrow question: whether New YorN could 

require a law-abiding citi]en who applied for a concealed carry permit to demonstrate ³proper 

cause´ ± that is, a ³special need´ to carry a weapon in public for self-defense.  See BrXen, 142 S. 

Ct. at 2123.  The Court issued a comparably narrow ruling, holding that the Second Amendment 

protects the right to carry a weapon in public for self-defense, which may not be conditioned on 

³demonstrating to government officers some special need.´  BrXen, 142 S. Ct. at 2156.  The Court 

held, therefore, that ³New YorN’s proper-cause requirement violates the Fourteenth Amendment 

in that it prevents law-abiding citi]ens with ordinary self-defense needs from exercising their right 

to Neep and bear arms.´  ,G. 

18. Significantly, the Court did not disturb any other aspect of New YorN’s gun licensing 

scheme.  In fact, the Court reiterated that the Second Amendment right was subject to ³well-
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defined restrictions governing the intent for which one could carry arms, the manner of carry, or 

the exceptional circumstances under which one could not carry arms.´  BrXen, 142 S. Ct. at 2138.  

Instead, in invalidating New YorN’s ³proper cause´ requirement, the Court focused on the level of 

discretion that this standard conferred on licensing officers.  The Court observed that 43 states 

issued ³concealed-carry licenses whenever applicants satisfy certain threshold requirements, 

without granting licensing officials discretion to deny licenses based on a perceived lacN of need 

or suitability.´  ,G. at 2123.  The Court declared that nothing in its ³analysis should be interpreted 

to suggest the unconstitutionality of the 43 States’ µshall-issue’ licensing regimes, under which a 

general desire for self-defense is sufficient to obtain a >permit@.´  ,G. at 2138 n.� (internal quotation 

omitted).  The Court added that, in contrast to New YorN’s ³proper cause´ rule, ³these licensing 

regimes do not require applicants to show an atypical need for armed self-defense.´  ,G.  The Court 

emphasi]ed that the regimes of the 43 other states, ³which often require applicants to undergo a 

bacNground checN or pass a firearms safety course,´ were proper, as they were ³designed to ensure 

only that those bearing arms in the jurisdiction are, in fact, µlaw-abiding, responsible citi]ens.’´  

,G. (quoting +eller, 554 U. S. at 635). 

1�. Concurring in BrXen, Justice Kavanaugh (joined by the Chief Justice) observed that 

³the Court’s decision does not prohibit States from imposing licensing requirements for carrying 

a handgun for self-defense.´  BrXen, 142 S. Ct. at 2161 (Kavanaugh, J., concurring).  Justice 

Kavanaugh remarNed that the ³shall-issue´ licensing regimes employed by 43 states passed 

constitutional muster ± and that ³the 6 States including New YorN potentially affected by today’s 

decision may continue to require licenses for carrying handguns for self-defense so long as those 

States employ objective licensing requirements liNe those used by the 43 shall-issue States.´  ,G. 

at 2161-62.  Justice Kavanaugh recounted the holding of +eller that ³the Second Amendment 
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allows a variety of gun regulations,´ including ³prohibitions on the possession of firearms by 

felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 

schools and government buildings, or laws imposing conditions and qualifications on the 

commercial sale of arms.´  ,G. at 2162 (Kavanaugh, J., concurring) (internal quotation marNs 

omitted). 

20. Justice Alito echoed those comments, observing that the Court had not ³disturbed 

anything that we said in +eller or 0F'onalG « about restrictions that may be imposed on the 

possession or carrying of guns.´  BrXen, 142 S. Ct. at 2157 (Alito, J., concurring).  Justice Alito 

added that the BrXen ³holding decides nothing about who may lawfully possess a firearm or the 

requirements that must be met to buy a gun.´  ,G.  

21. Thus, the Supreme Court’s opinion in BrXen ± along with concurring opinions joined 

by three of the six Justices in the BrXen majority ± maNe clear that New YorN may continue to 

require that a person obtain a license to purchase or possess a firearm, and it may continue to 

require that a person obtain a concealed carry permit in order to carry a handgun in public.  The 

only caveat is that, when a person applies for a concealed carry permit, the state may not require 

the applicant to show a ³special need´ to carry a firearm for self-defense.  In all other respects, the 

Court left New YorN’s licensing scheme undisturbed.   

 Argument: Defendant’s motion to dismiss the weapons charges should be denied. 
 

 Defendant lacNs standing to raise a Second Amendment claim, because unliNe the plaintiffs in 
BrXen, he did not apply for a gun license. 

22. Initially, defendant lacNs standing to challenge the application of New YorN’s gun 

licensing laws to him, because unliNe the plaintiffs in BrXen, defendant did not attempt to obtain a 

gun lawfully, nor did he apply for a license.  Courts have long held that if a defendant ³failed to 

apply for a gun license in New YorN, he lacNs standing to challenge the licensing laws of the state.´ 
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8niWeG SWaWeV Y. 'eFaVWro, 682 F.3d 160, 164 (2d Cir. 2012)� aFForG People Y. 0iller, 2022 WL 

2137357, at 
1 (Sup. Ct. Bronx Co. Apr. 12, 2022).  After all, as a general rule, a person may not 

challenge the constitutionality of a regulatory scheme without first maNing a good faith effort to 

³submit to the challenged policy.´  'eFaVWro, 682 F.3d at 164� Vee $llen Y. WrighW, 468 U.S. 737, 

746, 755 (1�84) (parents lacNed standing to challenge the tax-exempt status of allegedly racially 

discriminatory private schools to which their children had not applied)� 0ooVe /oGge 1o. ��� Y. 

,rYiV, 407 U.S. 163, 166-68 (1�72) (plaintiff lacNed standing to challenge the allegedly 

discriminatory membership policy of a club to which he never applied). 

23. There is a good reason for this rule.  As explained, in BrXen, the Supreme Court did 

not hold that citi]ens have an unfettered right to carry concealed weapons in public.  Nor did the 

Court invalidate New YorN’s laws criminali]ing the unlicensed possession of firearms.  And, the 

Court made clear that individuals with prior felony convictions or a history of mental illness, 

among other things, may be denied the right to possess a gun.  The Court merely held that a law- 

abiding citi]en applying for a concealed carry permit cannot be required show ³proper cause´ ± 

that is, an ³atypical need for armed self-defense.´  BrXen, 142 S. Ct. at 2138 n.�. 

24. Thus, because the Supreme Court left the large majority of New YorN’s gun licensing 

laws intact ± including the requirement of a bacNground checN and criminal record checN ± it would 

be anomalous to permit defendant to challenge those regulations without submitting to a 

bacNground checN.  Because defendant did not submit to the licensing process here, he should not 

be heard to raise a Second Amendment challenge to the weapons charges.  'eFaVWro, 682 F.3d at 

164. 

25. The Court’s First Amendment jurisprudence ± Vee� e.g.� SWaXE Y. &iW\ oI Ba[le\, 355 

U.S. 313 (1�58) ± does not alter this conclusion.  After all, there are critical differences between 
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the First and Second Amendment rights.  As explained, the right to bear arms can be denied to 

people whose bacNgrounds indicate that their possession of a weapon poses a danger to the public.  

By contrast, individuals need not submit to a bacNground checN before exercising their First 

Amendment right to speaN.  A person whose freedom of speech is restricted by an unconstitutional 

licensing regime need not, therefore, submit to a licensing process in order to challenge the 

constitutionality of the licensing scheme.  By contrast, because states have the right to impose rules 

regarding who may own a firearm, a prospective gun owner must submit to the process ± including 

a full bacNground checN ± before asserting his Second Amendment rights in court.  Indeed, as 

noted, the plaintiffs in BrXen submitted to ± and passed ± bacNground checNs before suing to 

challenge the denial of their applications for unrestricted carry permits. 

26. ShXWWleVZorWh Y. &iW\ oI BirPinghaP, 3�4 U.S. 147 (1�6�), is liNewise inapposite.  In 

ShXWWleVZorWh, the Court reversed the conviction of a BlacN minister for leading a peaceful civil 

rights protest, in 1�63 Alabama, without obtaining a permit.  The Court ruled that the minister 

could ³ignore´ Alabama’s blatantly unconstitutional permitting law ± which gave the city 

³virtually unbridled and absolute power´ to prohibit demonstrations ± in order to exercise ³the 

right of free expression.´  ,G. 148-51.  Obviously, there is a starN difference between leading a 

peaceful civil rights protest in the segregated south and carrying an illegal, unlicensed firearm on 

the streets of New YorN.  Alabama’s parade permitting law was ± as the Supreme Court recogni]ed 

in ShXWWleVZorWh ± being used as a tool of oppression to suppress protected speech.  By contrast, 

as the Supreme Court recogni]ed in +eller and reiterated in BrXen, gun licensing schemes are 

permissible in order to permit public safety.  While Reverend Shuttlesworth was justified, under 

the First Amendment, in ignoring Alabama’s unconstitutional ³prior restraint´ on speech, Vee iG. 
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at 151, defendant was not permitted to ignore the perfectly valid aspects of New YorN’s licensing 

scheme that rendered his conduct illegal here. 

27. Notably, while the BrXen decision cited ShXWWleVZorWh in a footnote, it was only for the 

proposition that gun licensing schemes, to be valid, should not give unbridled discretion to 

licensing officials and instead should ³contain only µnarrow, objective, and definite standards.’´ 

BrXen, 142 S. Ct. 2111, 2138 n.� (quoting ShXWWleVZorWh, 3�4 U.S. at 151).  Indeed, in that same 

footnote, the Court observed that states may enforce gun licensing schemes that require 

bacNground checNs and firearms safety courses in order to ensure that ³those bearing arms in the 

jurisdiction are, in fact, µlaw-abiding, responsible citi]ens.’´  BrXen, 142 S. Ct. at 2138 n.� (quoting 

+eller, 554 U.S. at 635).  Defendant, therefore, should not be heard to argue that the citations to 

First Amendment cases in BrXen indicate that individuals may carry illegal firearms on city streets 

without maNing any attempt to obtain a gun license. 

28. Not surprisingly, following BrXen, at least two New YorN courts ± citing the Second 

Circuit’s holding in 'eFaVWro ± have held that a defendant who fails to apply for a license lacNs 

standing to raise a Second Amendment claim.  See People Y. 'aYe BroZn, Ind. No. 71673-22 (Sup. 

Ct. Bronx Co. July 15, 2022) (Fabri]io, J.)� People Y. 5oGrigXe], 2022 NY Slip Op 22217 (Sup. 

Ct. N.Y. Co. July 15, 2022).  This Court should reach the same conclusion. 

2�. To be sure, following the Supreme Court’s decision +eller, the local District of 

Columbia courts permitted certain defendants to challenge their gun convictions even if they had 

not attempted to obtain gun licenses.  See PlXPPer Y. 8niWeG SWaWeV, �83 A.2d 323 (D.C. App. 

200�), aV aPenGeG on Genial oI rehearing anG rearg. (May 20, 2010).  PlXPPer and its progeny, 

however, are distinguishable from the case at hand.  In PlXPPer, the defendant was convicted of 

violating the District of Columbia’s FoPpleWe ban on handgun ownership by ordinary citi]ens, 
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which was subsequently ruled unconstitutional in +eller.  See iG. at 324-26.  On appeal, the court 

ruled that the defendant could raise a Second Amendment challenge to his conviction, even though 

he had not applied for a gun license.  The court explained that the District’s ³absolute prohibition´ 

on gun ownership ³effectively foreclosed any attempt to exercise his Second Amendment right.´  

See iG. at 342. 

30. PlXPPer arose in circumstances far different from the case at hand.  Critically, 

PlXPPer concerned a District of Columbia law that imposed an ³absolute prohibition´ on gun 

ownership by ordinary citi]ens.  New YorN, by contrast, does not prohibit ordinary citi]ens from 

owning and carrying guns.  In fact, New YorN law permits ordinary citi]ens to apply for gun 

licenses if they submit to a bacNground checN and satisfy various other requirements ± including 

numerous requirements that were not disturbed by BrXen.  Here, therefore, unliNe the defendant in 

PlXPPer, defendant was not precluded by New YorN law from obtaining a gun license.  Instead, 

defendant could have obtained a license if he had submitted to, and passed, a bacNground checN.  

Hence, the Second Circuit’s decision in 'eFaVWro ± and not PlXPPer ± controls, and defendant 

lacNs standing to challenge his conviction on Second Amendment grounds. 

31. Beyond that, PlXPPer does not support defendant’s claim that the charges against 

him should be dismissed.  In PlXPPer, the court recogni]ed that a person may be 

³µdisqualified’´ from exercising his Second Amendment rights based on factors such as ³age, 

criminal history, mental capacity, and vision.´  PlXPPer, �83 A.2d at 342 (quoting +eller, 554 

U.S. at 635).  The court, therefore, remanded the case for a hearing to determine whether the 

defendant would be disqualified from gun ownership based on the ³applicable statutory and 

regulatory requirements for obtaining a registration certificate and license for his handgun.´  ,G.  

Thus, even if this Court were to find, under PlXPPer, that defendant has standing to raise a 
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Second Amendment claim, he would not be entitled to a dismissal of the charges.  Instead, at 

most, he would be entitled to a hearing, at which the court could examine his bacNground ± 

including a full inquiry into his criminal history and mental health ± to determine whether he is 

qualified to obtain a gun license under the numerous New YorN licensing provisions that BrXen 

left undisturbed. 

32. For instance, New YorN requires an applicant for a gun license to disclose whether he 

or she has ³ever been arrested, summoned, charged or indicted anywhere for any offense, including 

DWI (except traffic infractions),´ to disclose any mental illness or illegal drug use, and to provide 

the names of four character references.2  BrXen did not invalidate any of those requirements.  

Defendant, however, has not made those disclosures here, nor has he provided the names of 

references.  Therefore, even if defendant had standing to raise a Second Amendment claim, the 

record is insufficient to determine whether he in fact has the right to possess a gun in New YorN.  

See People Y. .inFhen, 60 N.Y.2d 772, 774 (1�83) (record insufficient to permit review of 

defendant’s right to counsel claim). 

33. In short, because defendant failed to apply for a gun license, he lacNs standing to raise 

a Second Amendment claim.  Indeed, defendant has not submitted to a full bacNground checN and 

mental health evaluation ± standard requirements for a gun license that BrXen left undisturbed.  

Therefore, defendant not only has denied the licensing authority the opportunity to conduct a full 

investigation of his bacNground, but he has failed to create an adequate record to permit review of 

his Second Amendment claim.  Accordingly, defendant’s motion to dismiss the weapons charges 

should be denied.  

 
2 See https:��troopers.ny.gov�system�files�documents�2020�12�ppb-3.pdf (last visited July 26, 2022). 
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 The Supreme Court’s decision in BrXen invalidated only a single aspect of New YorN’s gun 
licensing scheme and left the remainder of New YorN’s gun laws intact. 

34. Beyond that, defendant’s broad constitutional challenge to the weapons charges fails 

for a more fundamental reason.  Contrary to defendant’s assertion, the Supreme Court’s decision 

in BrXen did noW undermine New YorN’s gun licensing scheme as a whole.  Instead, the only 

provision of New YorN law at issue in BrXen was the requirement that an applicant for a concealed 

carry permit demonstrate ³proper cause´ ± that is, a special reason why the applicant needed to 

carry a gun in public for self-defense.  Here, the charges against defendant are based on the fact 

that he did not obtain a gun license oI an\ VorW ± not because he failed to demonstrate ³proper 

cause´ for a concealed carry permit.  As discussed, to obtain an\ gun license, defendant would 

have had to satisfy numerous other conditions that the Supreme Court left undisturbed in BrXen.  

Those conditions remain valid, as they can easily be severed from the ³proper cause´ requirement 

that the Supreme Court invalidated. 

35. If the federal courts declare only part of a state statute unconstitutional, it is a matter of 

state law whether the remainder of the statute survives.  See generall\ &iW\ oI 1eZ 2rleanV Y. 

'XNeV, 427 U.S. 2�7, 302 (1�76) (it is a ³state-law question´ whether the challenged statute ³will 

be totally invalidated´ or whether only the unconstitutional portion ³will be strucN down´)� 

9erPonW 5ighW Wo /iIe &oPP.� ,nF. Y. Sorrell, 221 F.3d 376, 38� (2d Cir. 2000) (whether the 

unconstitutional portion may be severed from the remainder of the statute ³is a matter governed 

by state law´).  In New YorN, the ³basic rule governing severability´ turns on ³µwhether the 

legislature, if partial invalidity had been foreseen, would have wished the statute to be enforced 

with the invalid part exscinded, or rejected altogether.’´  &W0 &heP. SerYV.� /./.&. Y. 5oWh, 6 

N.Y.3d 410, 423 (2006) (quoting People e[ rel. $lpha PorWlanG &ePenW &o. Y. .napp, 230 N.Y. 
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48, 60 (1�20) (Cardo]o, J.)).  That question must be answered ³µpragmatically, by the exercise of 

good sense and sound judgment.’´  ,G. (quoting .napp, 230 N.Y. at 60). 

36. Here, the Legislature surely would have preferred excising the ³proper cause´ 

requirement to invalidating New YorN’s entire gun licensing scheme.  After all, the Supreme Court 

merely invalidated one small part of the scheme ± creating an additional, ³proper cause´ 

requirement for obtaining a concealed carry permit ± and left intact the detailed statutory 

provisions requiring a license to buy, sell, or possess a gun.  See Penal Law § 400.00.  Obviously, 

the legislative intent was to forbid the unlicensed sale, purchase, possession, and carrying of 

firearms.  Certainly, then, the Legislature would  not have wanted the invalidation of the ³proper 

cause´ requirement to cause the remainder of the licensing scheme to fall. 

37. Further, the pre-BrXen licensing scheme can be enforced without the proper cause 

requirement.  Indeed, as Justice Kavanaugh noted, the concealed carry licensing scheme can 

instead be reinterpreted as a ³shall-issue´ statute, allowing a person to obtain a concealed carry 

permit if he or she satisfies all of the remaining (and valid) conditions for the issuance of a license.  

In the Legislature’s view, that result would undoubtedly have been preferable to invalidating the 

entire licensing scheme, which would allow anyone ± regardless of their bacNground, history, and 

character ± to carry a firearm in public. 

38. Moreover, BrXen was a civil case in which the plaintiffs were law-abiding citi]ens who 

submitted to bacNground checNs and followed lawful processes when purchasing firearms.  The 

BrXen plaintiffs did not seeN to taNe the law into their own hands by obtaining guns illegally and 

carrying those unlicensed firearms on city streets.  The BrXen decision, therefore, does not 

implicate New YorN’s FriPinal laws forbidding possession of unlicensed firearms, as those laws, 

by definition, do not apply to law-abiding citi]ens.  See 5oGrigXe], 2022 NY Slip Op 22217, VXpra, 
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at 
2-
3 (BrXen ³did not hold that the State is powerless to criminali]e the unlicensed possession 

of firearms on city streets´)� BroZn, No. 71673�22, VXpra (³BrXen cannot be read to require 

dismissal of this action charging defendant with unlicensed possession of a firearm in a public 

place´)� People Y. 5aGhiiG 0onroe, Ind. No. 232�2021 (Sup. Ct. Bronx Co. July 14, 2022) 

(rejecting defense claim that, under BrXen, ³a license was not required to carry a handgun for self-

defense outside the home´). 

3�. Indeed, as the 5oGrigXe] court explained, ³>d@efendant’s reading of the Second 

Amendment, unsupported by BrXen, would turn New YorN into the Wild West, placing its citi]ens 

at the mercy of criminals wielding unlicensed firearms, concealed from public view, in heavily 

populated areas.´  5oGrigXe], 2022 NY Slip Op 22217, VXpra, at 
3.  The court continued, 

³Defendant misreads BrXen as eviscerating the police powers of the State to address criminality, 

or as applying to anyone other than law-abiding citi]ens.  Failing to seeN a license before roaming 

the streets with a loaded firearm is not abiding by the law, and nothing in the Second Amendment 

requires that it be tolerated.  The Constitution is not a suicide pact.´  ,G.   

40. In short, the BrXen decision ± while maNing it easier to obtain a concealed carry permit 

± did not invalidate the remainder of New YorN’s gun licensing scheme.  And certainly, BrXen did 

not, in the blinN of the eye, legali]e the unlicensed possession of firearms on the streets of New 

YorN City.  Therefore, defendant’s motion to dismiss the weapons charges should be denied. 
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In sum, for all the reasons stated above, this Court should reject defendant’s Second 

Amendment challenge to the weapons counts.  
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The proceeding ended with Mr. Johnson being instructed,

“Mr. Johnson, you have the right to appeal the judgment of the

Court” (S 3). 

ARGUMENT

POINT I

THE INDICTMENT AGAINST OMAR JOHNSON – WHICH
CHARGED POSSESSION OF A GUN AND AMMUNITION
– IS UNCONSTITUTIONAL, IN LIGHT OF NEW YORK
STATE RIFLE & PISTOL ASS’N V. BRUEN, 597
U.S. __, 142 S. CT. 2111 (2022).2

Mr. Johnson delivered food for Uber Eats and he kept a gun

in his moped for his “personal protection.” The Supreme Court’s

landmark decision in Bruen, 142 S. Ct. 2111, required that the

lower court grant the defense motion to dismiss the indictment

charging him with illegal gun possession.  With Bruen, the

Supreme Court made clear that New York’s gun licensing scheme

under Penal Law § 265.20 is unconstitutional. See id. at 2138

(“Under Heller’s text-and-history standard, the proper-cause

requirement [in New York’s licensing scheme] is therefore

unconstitutional.”). Accordingly, the court below erred in

denying the motion to dismiss the indictment. Reversal of Mr.

Johnson’s conviction is required.

2 On September 13, 2023, the New York Court of Appeals heard
argument in a group of cases that present a Bruen challenge to Penal
Law Section 265.03(3). See People v. Pastrana, 205 A.D.3d 461 (1st
Dep’t 2022), lv. granted, 38 N.Y.3d 1135 (2022).  

7
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A. The Lower Court Erred in Finding Mr. Johnson’s
Conviction Constitutional.

The Second Amendment to the United States Constitution

provides that “the right of the people to keep and bear Arms,

shall not be infringed.” U.S. Const., amend. II. In District of

Columbia v. Heller, 554 U.S. 570 (2008), the Supreme Court held

that the Second Amendment guarantees an “individual right to

possess and carry weapons in case of confrontation.” Id. at 592.

While not unlimited, Second Amendment rights can be subject

only to “lawful regulatory measures.” Heller, 554 U.S. at 626-

27, and fn 26. Bruen set forth a two-part test to determine the

scope of Second Amendment rights. “[W]hen the Second Amendment’s

plain text covers an individual’s conduct, the Constitution

presumptively protects that conduct.” 142 S. Ct. at 2126. The

burden then shifts to the government to demonstrate that a

regulation is “consistent with this Nation’s historical

tradition” of firearm regulation. Id. Pursuant to Bruen and

Heller, Mr. Johnson, a food delivery person, had a fundamental

right to possess the gun which he kept for self protection in

his moped.  Moreover, inherent in this right to possess the

weapon for lawful use was his coexistent right to possess

ammunition.

New York requires individuals who want to possess a firearm

to first obtain a license. People v. Hughes, 22 N.Y.3d 44, 50

(2013) (“New York’s criminal weapon possession laws prohibit

8
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only unlicensed possession of handguns.”). Prior to Bruen,

licenses would be granted only upon a showing of “proper cause,”

interpreted as “a special need for self-protection

distinguishable from that of the general community.” Penal Law

§ 400.00(2)(f); see In re Klenosky, 75 A.D.2d 793 (1st Dep’t

1980), abrogated by Bruen, 142 S. Ct. 2111. 

The Bruen Court found the proper-cause requirement

unconstitutional, as our “Nation’s historical tradition of

firearm regulation,” never required an individual to show good

cause before exercising the fundamental right to bear arms. 142

S. Ct. at 2126, 2135, 2138. Thus, the firearm regulations

embodied in the Penal Law subjected Mr. Johnson to an

unconstitutional restriction on his Second-Amendment rights.

In Bruen, the Court also rejected the home/public

distinction embodied in Penal Law § 265.03(3). 142 S. Ct. at

2134 (“Nothing in the Second Amendment's text draws a

home/public distinction with respect to the right to keep and

bear arms.”). This holding presents an additional infirmity with

Mr. Johnson’s conviction under Penal Law § 265.03(3). Mr.

Johnson could not have been convicted under this provision if

his possession had been in his home or place of business, rather

than in his moped. This distinction is particularly unfair to

Mr. Johnson. Though his moped may not technically have been his

“place of business,” Mr. Johnson used his moped to make food

deliveries – a job that carries clear risk. He kept the gun in

9
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the moped for self-protection. There is no allegation in this

case that he removed the gun from the moped at other times.

Furthermore, the lower court erred in denying Mr. Johnson’s

motion on the basis that it was only the “proper cause”

requirement that had been struck and that, without this

requirement, the licensing law was constitutional (Decision at 

2). In fact, there are a number of provisions within the

licensing law that raise constitutional questions. For example,

the “good moral character” provision of former Penal Law Section

400.00(1)(b) is without the necessary historical underpinning

and suffers from the same kind of unbridled discretion as the

“proper cause” provision. See Antonyuk v. Hochul, 639 F. Supp.

232, 299-300 (N.D.N.Y. 2022). Similarly, federal courts since

Bruen have struck 21-and-over age restrictions like the one in

Penal Law Section 400.00(1)(a). See Firearms Policy Coalition v.

McCraw, 623 F. Supp.3d 740, 748 (N.D.Tex. 2022); Worth v.

Harrington, __ F. Supp.3d __, 2023 WL 2745673, at *6 (D.Minn.

2023). Former Penal Law Section 400.00(1)(e), barring an

individual from possessing a gun if they are an “unlawful user”

of a controlled substance is also constitutionally suspect. See

United States v. Daniels, 77 F.4th 337, 342 (5th Cir. 2023)

(invalidating similar provision in 18 U.S.C. Section 922(g)(3)

as lacking in historical tradition). The provision regarding

individuals who have suffered mental illness, as well as that

10
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allowing for a “good cause” license denial, are likely

unconstitutional as well. 

In addition, it is unlikely that Mr. Johnson’s remote

Georgia conviction would provide a legitimate basis to deny him

a gun license. It is, of course, the State’s burden to justify

the total prohibition on the right to bear arms in self-defense

to all convicted felons. Yet, applying Bruen’s historical test,

the Court in United States v. Bullock, __ F. Supp.3d __, 2023 WL

4232309 (S.D.Miss. June 28, 2023), found that the government had

failed to establish a tradition of felon disarmament. Indeed,

the Bullock Court noted that the U.S. Department of Justice had

conceded in briefs filed before the First and Fourth Circuits

that criminal laws outlawing felons from gun possession were

“firmly rooted in the twentieth century and likely bear little

resemblance to laws in effect at the time the Second Amendment

was ratified.” Id. at *28. A similar conclusion was reached in

a deeply-researched article in the Harvard Journal of Law and

Public Policy. See Marshall, Kevin, “Why Can’t Martha Stewart

Have a Gun?” 32 Harv. J.L.Pol’y 695 (Spring 2009). 

Because the Second Amendment’s plain text covers Mr.

Johnson’s conduct, that Amendment “presumptively protects” it.

Bruen, 142 S. Ct. at 2126-30, 2156 (reiterating that the Second

Amendment guarantees to “all Americans” the right to keep and

bear arms); Heller, 554 U.S. at 581 (explaining that the Second

11

Appendix E

A074



Amendment right “belongs to all Americans”). The Government has

not met its burden to overcome that presumption.

B. Contrary to the Lower Court’s Conclusion, Mr.
Johnson Has Standing to Challenge His Conviction on
Second Amendment Grounds.

The lower court erroneously concluded that, because he did

not apply for a gun license, Mr. Johnson does not have standing

to challenge the indictment against him on Second Amendment

grounds. While some lower courts have concluded that an

individual who did not apply for a gun license does not have

standing to challenge the gun possession charges against him on

Second Amendment grounds, neither this Court nor the Court of

Appeals has adopted this position. Further, the position of the

lower courts is contrary to well-established law.

Where a statute requires a license in violation of a

constitutional right, a person may not be prosecuted for failing

to try to obtain that license. In Staub v. City of Baxley, 355

U.S. 313 (1958), a First Amendment case, the appellant was

convicted of violating a city ordinance that prohibited

solicitation of membership for an organization without a permit

but had not applied for a permit before challenging the

ordinance’s constitutionality. Id. at 314, 322. The Court struck

down the licensing scheme as facially invalid. Id. at 325.

In reaching its decision, the Supreme Court explained that

“[t]he decisions of this Court have uniformly held that the

failure to apply for a license under an ordinance which on its

12
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face violates the Constitution does not preclude review in this

Court of a judgment of conviction under such an ordinance.” Id.

at 319. “The Constitution can hardly be thought to deny to one

subjected to the restraints of such an ordinance the right to

attack its constitutionality, because he has not yielded to its

demands.” Id.; accord Lovell v. City of Griffin, 303 U.S. 444,

452 (1938); Smith v. Cahoon, 283 U.S. 553, 562 (1931).

The failure to attempt to obtain a New York license to

exercise a fundamental right under an unconstitutional licensing

scheme is not a barrier to challenging that scheme. The Bruen

Court held that rights the Second Amendment bestowed cannot be

treated differently than rights protected by any other

amendment, including, and especially, the First. “The

constitutional right to bear arms in public for self-defense is

not ‘a second-class right, subject to an entirely different body

of rules than the other Bill of Rights guarantees.’” 142 S. Ct.

at 2156. Staub’s reasoning, therefore, applies equally here.

Just as the appellant there could not be punished for exercising

the right of free expression without having attempted to secure

a permit under the facially invalid statute, so too was Mr.

Johnson permitted to freely exercise his right to possess a

firearm in the face of an unconstitutional licensing law without

first attempting to secure a license.

Relying on these Supreme Court cases, post-Heller cases

have found standing for defendants who had not sought a license

13
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but, instead, raised the Second Amendment issue as a defense to

criminal charges. See, e.g., Magnus v. United States, 11 A.3d

237 (D.C. 2011); Plummer v. United States, 983 A.2d 323 (D.C.

2009); see also People v. Diaz, Case No. 21FEI19850 (Superior

Court of Cal. Sacramento July 27, 2022) (sustaining demurrer to

firearm charges subject to licensing scheme containing “proper

cause” standard: “When the licensing statute and criminal

statutes are considered together . . . the defendant cannot be

punished for exercising his right to public carry.”). 

Standing is also established here by applying the futility

doctrine: Mr. Johnson was not required to seek a license when it

would have been futile for him to do so. See, e.g., United

States v. Decastro, 682 F.3d 160, 164 (2d Cir. 2012). In

Decastro, the court explained that the requirement that one seek

a license prior to challenging a gun licensing law is excused

when the defendant makes a showing that submitting an

application would have been futile. Id. (citations omitted).

Here, it is clear that Mr. Johnson would not have been able to

meet the “proper cause” standard in effect at the time he was

charged – making any attempt to seek a license futile. 

C. A Bruen Claim Cannot be Waived; In the Alternative,
The Purported Appeal Waiver Here is Invalid.

Because a Bruen claim “relates to ‘a right of

constitutional dimension going to ‘the very heart of the

process,’” it cannot be waived. People v. Benjamin, 216 A.D.3d

14
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Monroig�� ���$�'��G� ����� ���� ��G�'HSW�� ������ �´GHIHQGDQW�ZDLYHG� KLV� FRQVWLWXWLRQDO�

GRXEOH�MHRSDUG\�FODLP�E\�KLV�H[SUHVV�ZDLYHU�RI�WKH�ULJKW�WR�DSSHDOµ����

7R�EH�VXUH��WKH�)RXUWK�'HSDUWPHQW�KHOG�WKDW�D�Bruen�FKDOOHQJH�VXUYLYHV�DQ�DSSHDO�

ZDLYHU��'%���������See�People v. Benjamin������$�'��G��������WK�'HSW���������7KH�3HRSOH�

VXEPLW��KRZHYHU�� WKDW� WKH�SUHFHGHQWV�FLWHG�DERYH�VWDWH� WKH�EHWWHU� UXOH��$IWHU�DOO�� LI�D�

Bruen�FODLP�FDQ�EH�UHMHFWHG�DV�XQSUHVHUYHG��DV�UHFHQWO\�DFNQRZOHGJHG�E\�WKH�&RXUW�RI�

$SSHDOV��WKHUH� LV�QR�SULQFLSOHG�UHDVRQ�WR�FRQFOXGH�WKDW� LW�FDQQRW�DOVR�EH�ZDLYHG��See 

Cabrera�������:/����������DW�
���'HIHQGDQW�HUURQHRXVO\�UHOLHV�RQ�People v. Pimentel������

$�'��G� ����� ���� ��VW� 'HSW�� ������� ZKLFK� DGGUHVVHG� XQLTXH� IHGHUDO� WHUURULVP�

SURVHFXWLRQ�LQWHUHVWV�DQG�LV�LQDSSRVLWH�WR�WKH�FDVH�DW�EDU��'%�������

7KXV�� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV� FOHDUO\� GHPRQVWUDWH� WKDW� GHIHQGDQW�

XQGHUVWRRG� WKH� DSSHOODWH� ULJKWV� KH� ZDLYHG� DQG� GLG� VR� NQRZLQJO\�� LQWHOOLJHQWO\�� DQG�

YROXQWDULO\��WKHUHE\�IRUHFORVLQJ�KLV�ULJKW�WR�FKDOOHQJH�KLV�LQGLFWPHQW�DQG�FRQYLFWLRQ�DV�

XQFRQVWLWXWLRQDO�DQG�KLV�VHQWHQFH�DV�H[FHVVLYH��

32,17�,,�

&RQWUDU\�7R�'HIHQGDQW·V�/DUJHO\�8QSUHVHUYHG�&ODLPV��+H�
+DG� 1R� 6HFRQG� $PHQGPHQW� 5LJKW� WR� 3RVVHVV� $Q�
8QOLFHQVHG� )LUHDUP� �UHVSRQGLQJ� WR� GHIHQGDQW·V� 3RLQW� ,��
6XESRLQWV�$�DQG�%����

(YHQ�LI�WKLV�&RXUW�ILQGV�WKDW�GHIHQGDQW·V�6HFRQG�$PHQGPHQW�FODLP�VXUYLYHG�KLV�

YDOLG� DSSHDO� ZDLYHU�� WKLV� &RXUW� VKRXOG� UHMHFW� WKDW� FODLP� DV� EDUUHG� DQG� PHULWOHVV��

'HIHQGDQW�UDLVHV�XQSUHVHUYHG�DUJXPHQWV�FKDOOHQJLQJ�VSHFLILF�SURYLVLRQV�RI�1HZ�<RUN·V�
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JXQ�OLFHQVLQJ�ODZ�DQG�3HQDO�/DZ�������������WKDW�PD\�QRW�EH�FRQVLGHUHG�E\�WKLV�&RXUW�

IRU�WKH�ILUVW�WLPH�RQ�DSSHDO��)XUWKHUPRUH��GHIHQGDQW�ODFNV�VWDQGLQJ�WR�FKDOOHQJH�1HZ�

<RUN·V� JXQ� OLFHQVLQJ� V\VWHP� EHFDXVH� KH� GLG� QRW� DWWHPSW� WR� REWDLQ� D� JXQ� OLFHQVH��

7KHUHIRUH��KH�VKRXOG�QRW�EH�KHDUG�WR�FKDOOHQJH�KLV�SURVHFXWLRQ�IRU�unlicensed�ILUHDUP�

SRVVHVVLRQ��WKHUHE\�UHQGHULQJ�FULPLQDO�FRXUWV�de facto�OLFHQVLQJ�DXWKRULWLHV��5HYLHZDELOLW\�

DVLGH��GHIHQGDQW·V�FODLPV� ODFN�PHULW��Bruen�GLG�QRW�GHFULPLQDOL]H� WKH�unlicensed��SXEOLF�

SRVVHVVLRQ�RI�ORDGHG�ILUHDUPV��7R�WKH�FRQWUDU\��WKH�&RXUW�UHFRJQL]HG�WKDW�VWDWHV�PD\�

UHJXODWH�WKH�SRVVHVVLRQ�RI�ILUHDUPV��'HIHQGDQW��WKHUHIRUH��ZDV�SURSHUO\�SURVHFXWHG�IRU�

XQOLFHQVHG�JXQ�SRVVHVVLRQ�KHUH��

$� 'HIHQGDQW�5DLVHV�8QSUHVHUYHG�$UJXPHQWV�7KDW�0D\�1RW�%H�&RQVLGHUHG�%\�
7KLV�&RXUW�IRU�WKH�)LUVW�7LPH�RQ�$SSHDO�

,Q�KLV�PRWLRQ�WR�GLVPLVV��GHIHQGDQW�UDLVHG�D�JHQHUDO�FODLP�WKDW�KH�ZDV�SURVHFXWHG�

XQGHU�D�JXQ�OLFHQVLQJ�V\VWHP�WKDW��KH�DVVHUWHG��ZDV�UHQGHUHG�HQWLUHO\�XQFRQVWLWXWLRQDO�

E\�Bruen��07'�0HPR��DW�������2Q�DSSHDO��GHIHQGDQW�DUJXHV�WKDW������)HGHUDO�'LVWULFW�

&RXUW�GHFLVLRQV�LGHQWLILHG�FRQVWLWXWLRQDO�LVVXHV�UHJDUGLQJ�SURYLVLRQV�RI�1HZ�<RUN·V�JXQ�

OLFHQVLQJ�ODZ�UHVWULFWLQJ�JXQ�RZQHUVKLS�EDVHG�RQ�´JRRG�PRUDO�FKDUDFWHU�µ�DJH��XQODZIXO�

FRQWUROOHG�VXEVWDQFH�XVH��DQG�PHQWDO� LOOQHVV������1HZ�<RUN·V�JXQ�OLFHQVLQJ�SURYLVLRQ�

EDUULQJ�JXQ�OLFHQVH�LVVXDQFH�WR�FRQYLFWHG�IHORQV�GRHV�QRW�SDVV�Bruen·V�KLVWRULFDO�WHVW��

DQG�����Bruen�LQYDOLGDWHG�WKH�KRPH�SXEOLF�GLVWLQFWLRQ�LQ�3HQDO�/DZ��������������'%���

�����7KLV�FRXUW�VKRXOG�UHMHFW�WKHVH�QHZO\�UDLVHG�FODLPV�DV�XQSUHVHUYHG��,Q�DQ\�HYHQW��

WKH\�ODFN�PHULW��
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7R� EHJLQ�� GHIHQGDQW·V� JHQHUDO� 6HFRQG�$PHQGPHQW� FODLP� DVVHUWLQJ� WKDW�Bruen�

LQYDOLGDWHG�1HZ�<RUN·V�HQWLUH�JXQ�OLFHQVLQJ�V\VWHP�GLG�QRW�SUHVHUYH�KLV�FXUUHQW�FODLPV�

WKDW�����IHGHUDO�GHFLVLRQV�HIIHFWLYHO\�LQYDOLGDWHG�VSHFLILF�SURYLVLRQV�RI�1HZ�<RUN·V�JXQ�

OLFHQVLQJ�ODZ��'%�������� ����1HZ�<RUN·V�UHVWULFWLRQ�RQ�JXQ�RZQHUVKLS�E\�IHORQV�IDLOV�

Bruen·V�KLVWRULFDO� WHVW��DQG�����Bruen� LQYDOLGDWHG�WKH�KRPH�SXEOLF�GLVWLQFWLRQ� LQ�3HQDO�

/DZ������������� �'%��������'HFOLQLQJ�WR�DGGUHVV� WKLV�SUHVHUYDWLRQ�GHIHFW��GHIHQGDQW�

LQWURGXFHV�WKHVH�QHZ�DUJXPHQWV�WDUJHWLQJ�VSHFLILF�SURYLVLRQV�RI�1HZ�<RUN·V�OLFHQVLQJ�

ODZ�DQG�3HQDO�/DZ�������������DV�WKRXJK�SURSHUO\�SRVHG�E\�WKH�QRQ�VSHFLILF�FODLP�LQ�

KLV�PRWLRQ�WR�GLVPLVV�WKDW�Bruen�UHQGHUHG�XQFRQVWLWXWLRQDO�1HZ�<RUN·V�JXQ�OLFHQVLQJ�

V\VWHP��(YHQ�ZKHUH�D�PRWLRQ�WR�GLVPLVV�LV�PDGH��WKH�SUHVHUYDWLRQ�UHTXLUHPHQW�FRPSHOV�

WKDW�WKH�DUJXPHQW�EH�́ VSHFLILFDOO\�GLUHFWHGµ�DW�WKH�DOOHJHG�HUURU��People v. Gray�����1�<��G�

���������������,Q�WKLV�FDVH��GHIHQGDQW�QHYHU�SUHYLRXVO\�GLUHFWHG�DQ\�DUJXPHQWV�WR�WKH�

VSHFLILF� DOOHJHG� HUURUV� RI� WKH� OLFHQVLQJ� SURYLVLRQV� OLPLWLQJ� JXQ� RZQHUVKLS� EDVHG� RQ�

IHORQ\�KLVWRU\��JRRG�PRUDO�FKDUDFWHU��DJH��XQODZIXO�FRQWUROOHG�VXEVWDQFH�XVH��RU�PHQWDO�

LOOQHVV�RU� WKH�KRPH�SXEOLF�GLVWLQFWLRQ� LQ�3HQDO�/DZ�������������� ,QGHHG��QHLWKHU� WKH�

SURVHFXWRU�LQ�KLV�RSSRVLWLRQ�QRU�WKH�FRXUW�LQ�LWV�GHFLVLRQ�DGGUHVVHG�WKHVH�FKDOOHQJHG�

SURYLVLRQV��$V�WKH�&RXUW�RI�$SSHDOV�UHFHQWO\�KHOG��6HFRQG�$PHQGPHQW�FKDOOHQJHV�WR�

1HZ�<RUN·V�VWDWXWRU\�VFKHPH�UHTXLUH�VXFK�SUHVHUYDWLRQ��See Cabrera�������:/����������

DW� 
��� 'HIHQGDQW·V� IDLOXUH� WR� SUHVHUYH� KLV� VSHFLILF� FKDOOHQJHV� WR� KLV� LQGLFWPHQW� DQG�

FRQYLFWLRQ��WKHUHIRUH��DUH�IDWDO�WR�WKRVH�DSSHOODWH�FODLPV��
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7KH�ODFN�RI�SUHVHUYDWLRQ�LV�VLJQLILFDQW��$V�GLVFXVVHG�EHORZ��Bruen UHDIILUPHG�WKH�

ORQJVWDQGLQJ�UXOH�WKDW�D�VWDWH�PD\�SUHYHQW�LQGLYLGXDOV�ZKR��DPRQJ�RWKHU�WKLQJV��KDYH�

GLVTXDOLI\LQJ�FULPLQDO�RU�GUXJ�KLVWRULHV�IURP�SRVVHVVLQJ�JXQV��3UHVHUYDWLRQ��WKHUHIRUH��

ZDV� QHFHVVDU\� WR� DIIRUG� WKH� FRXUW� DQG�SDUWLHV� DQ� RSSRUWXQLW\� WR� FUHDWH� DQ� DGHTXDWH�

UHFRUG�LQ�WKH�DEVHQFH�RI�D�JXQ�OLFHQVH�DSSOLFDWLRQ³WR�GHWHUPLQH�ZKHWKHU��DIWHU�Bruen��

GHIHQGDQW�VDWLVILHG�WKH�UHPDLQLQJ��YDOLG�FRQGLWLRQV�IRU�WKH�LVVXDQFH�RI�D�JXQ�OLFHQVH��See�

3HQDO� /DZ� ������������� )RU� LQVWDQFH�� GHIHQGDQW� PLJKW� KDYH� EHHQ� GLVTXDOLILHG� IURP�

RZQLQJ�D�JXQ�GXH�WR�KLV�SULRU�IHORQ\�FRQYLFWLRQ��KLVWRU\�RI�GUXJ�DGGLFWLRQ��ODFN�RI�JRRG�

PRUDO�FKDUDFWHU��RU�DQ\�RWKHU�GLVTXDOLI\LQJ�FRQGLWLRQ���

)XUWKHUPRUH�� E\� IDLOLQJ� WR� SUHVHUYH� KLV� FODLP� XQGHU� Bruen·V� KLVWRULFDO� WHVW��

GHIHQGDQW�GHQLHG�WKH�3HRSOH�WKH�RSSRUWXQLW\�WR�VKRZ�WKDW�1HZ�<RUN·V�IHORQ�OLFHQVLQJ�

UHVWULFWLRQ� LV�FRQVLVWHQW�ZLWK�´RXU� ¶1DWLRQ·V�KLVWRULF� WUDGLWLRQ�RI�ILUHDUP�UHJXODWLRQ�·µ�

Bruen������8�6��DW�����/LNHZLVH��GHIHQGDQW�GHQLHG�WKH�3HRSOH�WKH�RSSRUWXQLW\�WR�DGGUHVV�

Bruen·V� DVVHUWHG� UHMHFWLRQ� RI� WKH� KRPH�SXEOLF� GLVWLQFWLRQ� LQ� 3HQDO� /DZ� �� �����������

&ULWLFDOO\��LQ�Cabrera��WKH�&RXUW�IRXQG�WKDW��

7KH�DGYHQW�RI� WKH�RQH�VWHS�KLVWRU\�DQG�WUDGLWLRQ�WHVW�GRHV�
QRW��DORQH��FRPSHO�WKH�FRQFOXVLRQ�WKDW�1HZ�<RUN·V�FULPLQDO�
SRVVHVVLRQ�RI�D�ZHDSRQ�VWDWXWHV�DUH�IDFLDOO\�XQFRQVWLWXWLRQDO��
5DWKHU�� WKDW� GHWHUPLQDWLRQ� PXVW� EH� PDGH� E\� FORVHO\�
DQDO\]LQJ�KLVWRULFDO�DQDORJXHV�WR�DVVHVV�ZKHWKHU�RXU�PRGHUQ�
UHJXODWLRQV� DUH� FRQVLVWHQW� ZLWK� KLVWRULFDO� WUDGLWLRQ�� 7KH�
QDWXUH� RI� WKDW� FRPSOH[� LQTXLU\� RQO\� XQGHUVFRUHV� WKH�
LPSRUWDQFH�RI�SUHVHUYDWLRQ� �see United States  v. Bullock��1R��
��²&5²���²&:5²).%�� ²²²� )�6XSS��G� ²²²²�� ����� :/�
�������� >6�'�� 0LVV�� -XQH� ���� ����@� >QRWLQJ� GLIILFXOW\� RI�
MXGLFLDO� DQDO\VLV� RI� KLVWRULFDO� DQDORJXHV� ZLWKRXW� EHQHILW� RI�
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H[SHUW� UHSRUWV� RU� DPLFXV� EULHIV@��� %\� ZD\� RI� FRPSDULVRQ��
ZKHQ� WKH� 8�6�� 6XSUHPH� &RXUW� FRQVLGHUHG� D� VLQJOH�
FRPSRQHQW�RI�1HZ�<RUN·V�OLFHQVLQJ�VFKHPH�LQ�Bruen��LW�KDG�
WKH� EHQHILW� RI� DQ� H[WHQVLYH� UHFRUG�� KXQGUHGV� RI� SDJHV� RI�
EULHILQJ� RQ� KLVWRULFDO� DQDORJXHV� DQG� RYHU� ��� DPLFL�
VXEPLVVLRQV�� :H� VLPSO\� GR� QRW� KDYH� WKH� UHFRUG�� DW� WKLV�
MXQFWXUH��WR�JLYH�WKH�FRQVWLWXWLRQDO�TXHVWLRQV�UHJDUGLQJ�3HQDO�
/DZ�������������WKH�FDUHIXO�FRQVLGHUDWLRQ�WKH\�GHVHUYH���
�

Cabrera�� �����:/� ��������� DW� 
��� 7KXV�� E\� IDLOLQJ� WR� UDLVH� WKHVH� FODLPV� EHIRUH� WKH�

PRWLRQ� FRXUW�� GHIHQGDQW� OHIW� WKH� UHFRUG� LQFRPSOHWH�� UHQGHULQJ� WKLV� LVVXH� QRW� RQO\�

XQSUHVHUYHG�EXW�IDFWXDOO\�XQUHYLHZDEOH��See�People v. Kinchen�����1�<��G�����������������

�IDFWXDO�UHFRUG�LQVXIILFLHQW�WR�SHUPLW�DSSHOODWH�UHYLHZ�RI�ULJKW�WR�FRXQVHO�FODLP���People 

v. Charleston�����1�<��G������������������VDPH���7KH�3HRSOH�VKRXOG�QRW�EH�UHTXLUHG�WR�

GHYHORS�WKLV�UHFRUG�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO��

/DVWO\��WKLV�FDVH�LV�QRW�´RQH�RI�WKRVH�UDUH�FDVHVµ�ZKHUH�LQWHUHVW�RI�MXVWLFH�UHYLHZ�

LV�ZDUUDQWHG��People v. Telesford������$�'��G������������VW�'HSW���������'HIHQGDQW�FKRVH�

WR�GLVUHJDUG�WKH�ODZ�DQG�KLV�FRQGLWLRQV�RI�SUREDWLRQ�DQG�FRQWULEXWH�WR�WKH�ULVN�RI�JXQ�

YLROHQFH� E\� FDUU\LQJ� D� ORDGHG� ILUHDUP� LQ� KLV� PRSHG�� +DYLQJ� UHFHLYHG� WKH� SUHFLVH�

VHQWHQFH�KH�EDUJDLQHG�IRU��UHYLHZ�RI�KLV�XQSUHVHUYHG�FODLPV�LV�XQZDUUDQWHG��

%� 'HIHQGDQW�/DFNV�6WDQGLQJ�7R�5DLVH�+LV�6HFRQG�$PHQGPHQW�&ODLPV�%HFDXVH�
+H�'LG�1RW�$SSO\�)RU�$�*XQ�/LFHQVH��

'HIHQGDQW�ODFNV�VWDQGLQJ�WR�FKDOOHQJH�1HZ�<RUN·V�JXQ�ODZV�EHFDXVH�KH�GLG�QRW�

DSSO\�IRU�D�JXQ�OLFHQVH��%\�DUJXLQJ�WKDW�KH�KDG�D�FRQVWLWXWLRQDO�ULJKW�WR�FDUU\�D�JXQ�LQ�

SXEOLF�� GHIHQGDQW� LPSURSHUO\� DVNV� WKLV�&RXUW� WR� DVVXPH� WKH� UROH� RI� D� JXQ� OLFHQVLQJ�
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DXWKRULW\� WR�GHWHUPLQH�ZKHWKHU�KH�SRVVHVVHV� WKH� UHTXLVLWH�EDFNJURXQG�DQG�FKDUDFWHU�

WKDW�ZRXOG�TXDOLI\�KLP�WR�REWDLQ�D�JXQ�OLFHQVH�DQG�D�FRQFHDOHG�FDUU\�SHUPLW��

8QOLNH�WKH�SODLQWLIIV�LQ�Bruen��GHIHQGDQW�GLG�QRW�VHHN�WR�REWDLQ�D�1HZ�<RUN�JXQ�

OLFHQVH�E\�ODZIXO�PHDQV��7KLV�LV�IDWDO�WR�KLV�FODLPV�WKDW�WKH�VWDWH�KDG�QR�ULJKW�WR�SURVHFXWH�

KLP�IRU�unlicensed�ILUHDUP�SRVVHVVLRQ��$V�WKH�6HFRQG�&LUFXLW�KDV�REVHUYHG��LI�D�GHIHQGDQW�

´IDLOHG� WR� DSSO\� IRU� D� JXQ� OLFHQVH� LQ�1HZ�<RUN�� KH� ODFNV� VWDQGLQJ� WR� FKDOOHQJH� WKH�

OLFHQVLQJ�ODZV�RI�WKH�VWDWH�µ�Decastro������)��G�DW������accord�People v. Williams�����0LVF��

�G�����������6XS��&W��.LQJV�&R���������Bruen�´GRHV�QRW�SUHFOXGH�WKH�SURVHFXWLRQ�IRU�

XQODZIXO�SRVVHVVLRQ�RI�D�ILUHDUP�RI�D�GHIHQGDQW�ZKR�GLG�QRW�SUHYLRXVO\�DSSO\�IRU��DQG�

ZDV�GHQLHG��D�OLFHQVHµ���People v. Rodriguez�����0LVF��G�����������6XS��&W��1�<��&R��������

�´)DLOLQJ�WR�VHHN�D�OLFHQVH�EHIRUH�URDPLQJ�WKH�VWUHHWV�ZLWK�D�ORDGHG�ILUHDUP�LV�QRW�DELGLQJ�

E\�WKH�ODZ��DQG�QRWKLQJ�LQ�WKH�6HFRQG�$PHQGPHQW�UHTXLUHV�WKDW�LW�EH�WROHUDWHGµ���People 

v. Brown�������:/����������DW�
���1�<��6XS��-XO\������������´>,@W�ZRXOG�EH�FRQWUDGLFWRU\�

WR�ILQG�WKDW�D�SHUVRQ�ZKR�QHYHU�DSSOLHG�IRU�D�OLFHQVH�DQG�YLRODWHG�H[LVWLQJ�ODZ�E\�DUPLQJ�

WKHPVHOYHV�ZLWK�D�JXQ�LQ�D�SXEOLF�SODFH>@«WR�EH�HLWKHU�¶UHVSRQVLEOH·�RU�¶ODZ�DELGLQJ·µ���

,QGHHG��DV�D�JHQHUDO�UXOH��D�SHUVRQ�PD\�QRW�FKDOOHQJH�WKH�FRQVWLWXWLRQDOLW\�RI�D�UHJXODWRU\�

VFKHPH�ZLWKRXW�ILUVW�PDNLQJ�D�JRRG�IDLWK�HIIRUW�WR�´VXEPLW�WR�WKH�FKDOOHQJHG�SROLF\�µ�

Decastro������)��G�DW������see Allen v. Wright������8�6������������������������Moose Lodge 

No. 107 v. Irvis������8�6����������������������

7KHUH�LV�D�JRRG�UHDVRQ�IRU�WKLV�UXOH��,Q�Bruen��RWKHU�WKDQ�LQYDOLGDWLQJ�WKH�´SURSHU�

FDXVHµ�UHTXLUHPHQW��WKH�6XSUHPH�&RXUW�OHIW�WKH�UHPDLQGHU�RI�1HZ�<RUN·V�JXQ�OLFHQVLQJ�
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VFKHPH�LQWDFW��LQFOXGLQJ�WKH�UHTXLUHPHQW�RI�D�EDFNJURXQG�DQG�FULPLQDO�UHFRUG�FKHFN��

,W�ZRXOG�EH�DQRPDORXV�WR�SHUPLW�GHIHQGDQW�WR�FKDOOHQJH�WKRVH�UHJXODWLRQV�ZLWKRXW�ILUVW�

VXEPLWWLQJ�WR�D�EDFNJURXQG�FKHFN³DV�WKH�SODLQWLIIV� LQ�Bruen�GLG��%HFDXVH�GHIHQGDQW�

GLG�QRW�HYHQ�DWWHPSW�WR�VXEPLW�WR�WKH�OLFHQVLQJ�SURFHVV��KH�VKRXOG�QRW�EH�KHDUG�WR�UDLVH�

D� 6HFRQG� $PHQGPHQW� FKDOOHQJH� WR� KLV� SURVHFXWLRQ� IRU� SRVVHVVLQJ� DQ� XQOLFHQVHG�

ILUHDUP��See Decastro������)��G�DW������,Q�IDFW��E\�IDLOLQJ�WR�DSSO\�IRU�D�OLFHQVH��GHIHQGDQW�

FLUFXPYHQWHG�WKH�ODZIXO�OLFHQVLQJ�SURFHVV��+H�LQVWHDG�DVNV�WKLV�&RXUW�WR�DFW�DV�D�de facto�

OLFHQVLQJ�ERDUG³D�WDVN�WKDW�WKH�FULPLQDO�DQG�DSSHOODWH�FRXUWV�DUH�QRW�ZHOO�VLWXDWHG�WR�

SHUIRUP���

,I�GHIHQGDQW�EHOLHYHG�WKDW�1HZ�<RUN·V�JXQ�OLFHQVLQJ�DQG�SRVVHVVLRQ�ODZV��RU�DQ\�

SRUWLRQ� WKHUHRI��ZHUH�XQFRQVWLWXWLRQDO�� KH� VKRXOG�KDYH� IROORZHG� D� ODZIXO�SURFHVV� LQ�

DWWHPSWLQJ�WR�YLQGLFDWH�KLV�ULJKWV���+H�FRXOG�KDYH�DSSOLHG�IRU�D�JXQ�OLFHQVH�DQG��ZKHQ�

WKDW� OLFHQVH� ZDV� GHQLHG�� ILOHG� D� FLYLO� VXLW� FKDOOHQJLQJ� WKH� GHWHUPLQDWLRQ³OLNH� WKH�

SODLQWLIIV� LQ� Bruen�� ,QVWHDG�� WDNLQJ� WKH� ODZ� LQWR� KLV� RZQ� KDQGV�� GHIHQGDQW� LOOHJDOO\�

REWDLQHG�D�ILUHDUP�DQG�FDUULHG�D�ORDGHG��XQUHJLVWHUHG�JXQ�LQ�WKH�PRSHG�WKDW�KH�XVHG�WR�

GHOLYHU� IRRG� DURXQG� 1HZ� <RUN� &LW\�� 1HLWKHU� WKH� 6HFRQG� $PHQGPHQW� QRU� Bruen�

HPSRZHUV� DQ\RQH� WR� FDUU\� DQ� LOOHJDO�� XQUHJLVWHUHG�� ORDGHG� ILUHDUP� LQ� SXEOLF� VLPSO\�

EHFDXVH�WKH\�EHOLHYH�WKH\�KDYH�D�6HFRQG�$PHQGPHQW�ULJKW�WR�GR�VR��7R�SHUPLW�VXFK�

ODZOHVVQHVV�ZRXOG�SRVH�D�JUDYH�GDQJHU�WR�SXEOLF�VDIHW\��,QGHHG��LI�WKH�VWDQGLQJ�UXOH�ZHUH�

GLVFDUGHG��DV�GHIHQGDQW�VXJJHVWV��LW�ZRXOG�LQFHQWLYL]H�WKRVH�ZKR�DUH�GLVLQFOLQHG�WR�DELGH�

E\�WKH�ODZ�WR�FDUU\�ORDGHG�ILUHDUPV�LQ�SXEOLF�LQ�GHILDQFH�RI�D�VWDWH·V�´UHDVRQDEOH��ZHOO�
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GHILQHG�UHVWULFWLRQV�µ�Bruen������8�6��DW�����accord People v. Frazzini�����0LVF���G������$���

�����:/����������DW�
���6XS��&W��(ULH�&R��0D\�����������´,I�WKH�GHIHQGDQW�ZLVKHG�WR�

VSHFLILFDOO\� FKDOOHQJH� WKH� FRQVWLWXWLRQDOLW\� RI� WKH� ¶VHULRXV� RIIHQVH·� SURKLELWLRQ� WR�

REWDLQLQJ�D�SLVWRO�SHUPLW�OLFHQVH«��VKH�ZRXOG�QHHG�WR�DSSO\�IRU�DQG�EH�GHQLHG�D�SLVWRO�

SHUPLW�RQ�WKRVH�JURXQGV«��8SRQ�D�GHQLDO�RI�D�SLVWRO�SHUPLW��WKH�DSSOLFDQW�FDQ�ILOH�DQ�

$UWLFOH� ��� SURFHHGLQJ� FKDOOHQJLQJ� WKH� GHFLVLRQ��7KH� FRQVWLWXWLRQDOLW\� RI� WKH� ¶VHULRXV�

RIIHQVH·�SURKLELWLRQ�ZRXOG�EH�D�ORJLFDO�SRLQW�RI�DSSHDO�LI�DSSOLFDEOH�LQ�WKDW�SDUWLFXODU�

FDVHµ���

'HIHQGDQW·V� UHOLDQFH�RQ�)LUVW�$PHQGPHQW� MXULVSUXGHQFH� LV�PLVSODFHG� �'%����

�citing Staub v. City of Baxley������8�6��������������Lovell v. City of Griffin������8�6�����������

���������� &ULWLFDO� GLIIHUHQFHV� H[LVW� EHWZHHQ�)LUVW� DQG� 6HFRQG�$PHQGPHQW� ULJKWV��$V�

H[SODLQHG�LQ�3DUW�&��EHORZ��WKH�6XSUHPH�&RXUW�KHOG�LQ�Bruen�WKDW�WKH�ULJKW�WR�EHDU�DUPV�

LV�DIIRUGHG�RQO\�WR�ODZ�DELGLQJ�FLWL]HQV��LW�FDQ�EH�GHQLHG�WR�SHRSOH�ZKRVH�EDFNJURXQGV�

LQGLFDWH�WKDW�WKHLU�SRVVHVVLRQ�RI�D�ZHDSRQ�HQGDQJHUV�WKH�SXEOLF��%\�FRQWUDVW��D�SUHGLFDWH�

IHORQ� RU� LOOHJDO� GUXJ� XVHU� FDQQRW� EH� VXEMHFWHG� WR� D� EDFNJURXQG� FKHFN� EHIRUH� EHLQJ�

DOORZHG�WR�VSHDN��$�SHUVRQ�ZKRVH�IUHHGRP�RI�VSHHFK�LV�UHVWULFWHG�E\�DQ�XQFRQVWLWXWLRQDO�

OLFHQVLQJ�UHJLPH�QHHG�QRW��WKHUHIRUH��VXEPLW�WR�WKH�OLFHQVLQJ�SURFHVV�WR�FKDOOHQJH�LW��2Q�

WKH�RWKHU�KDQG��VWDWHV�KDYH�WKH�ULJKW�WR�LPSRVH�UXOHV�UHJDUGLQJ�ZKR�PD\�RZQ�D�ILUHDUP��

+HQFH��D�SURVSHFWLYH�JXQ�RZQHU�LV�UHTXLUHG�WR�VXEPLW�WR�WKH�OLFHQVLQJ�SURFHVV�EHIRUH�

DVVHUWLQJ� KLV� 6HFRQG� $PHQGPHQW� ULJKWV� LQ� FRXUW�� ,QGHHG�� WKH� SODLQWLIIV� LQ� Bruen�

VXEPLWWHG�WR�WKH�OLFHQVLQJ�SURFHVV�DQG�SDVVHG�WKH�UHTXLVLWH�EDFNJURXQG�FKHFNV�EHIRUH�
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VXLQJ�WR�FKDOOHQJH�WKH�GHQLDO�RI�WKHLU�XQUHVWULFWHG�FDUU\�SHUPLW�DSSOLFDWLRQV��0RUHRYHU��

WKH� XQSXEOLVKHG� &DOLIRUQLD� WULDO� FRXUW� GHFLVLRQ� DGRSWLQJ� )LUVW� $PHQGPHQW� VWDQGLQJ�

SULQFLSOHV�� FLWHG� E\� GHIHQGDQW�� KDV� QR� SUHFHGHQWLDO� YDOXH� KHUH� DQG� VKRXOG� QRW� EH�

IROORZHG��'%������See People v. Diaz��&DVH�1R����)(,�������6DFUDPHQWR�6XSHU��&W��-XO\�

������������

7R�EH�VXUH��IROORZLQJ�WKH�6XSUHPH�&RXUW·V�GHFLVLRQ�LQ�District of Columbia v. Heller��

����8�6��������������ORFDO�'LVWULFW�RI�&ROXPELD�FRXUWV�UHFRJQL]HG�WKH�VWDQGLQJ�RI�FHUWDLQ�

GHIHQGDQWV�WR�FKDOOHQJH�WKHLU�JXQ�FRQYLFWLRQV�LQ�WKH�DEVHQFH�RI�DQ\�DWWHPSWV�WR�REWDLQ�

JXQ�OLFHQVHV��'%���������See Magnus v. United States�����$��G������'�&���������Plummer v. 

United States�� ����$��G� ���� �'�&�� �������$V�QRWHG�E\� WKH� FRXUW�EHORZ��Plummer� DQG�

Magnus FRQFHUQHG�D�'LVWULFW�RI�&ROXPELD�ODZ�WKDW�LPSRVHG�DQ�´DEVROXWH�SURKLELWLRQµ�

RQ�JXQ�RZQHUVKLS�E\�RUGLQDU\�FLWL]HQV��-XGJPHQW�5ROO��'HF��DW�������Plummer,�����$��G�

DW� ����� see Magnus�� ���$��G� DW� ��������%\� FRQWUDVW��1HZ�<RUN� ODZ�SHUPLWV� RUGLQDU\�

FLWL]HQV�WR�DSSO\�IRU�JXQ�OLFHQVHV�LI�WKH\�VDWLVI\�YDULRXV�RWKHU�UHTXLUHPHQWV�QRW�GLVWXUEHG�

E\� Bruen�� +HUH�� XQOLNH� WKH� GHIHQGDQWV� LQ� Plummer  DQG�Magnus�� GHIHQGDQW� ZDV� QRW�

DEVROXWHO\� SURKLELWHG� IURP� H[HUFLVLQJ� KLV� 6HFRQG�$PHQGPHQW� ULJKW�� KH� FRXOG� KDYH�

REWDLQHG�D�JXQ�OLFHQVH�LI�KH�KDG�IXOILOOHG�WKH�QHFHVVDU\�UHTXLUHPHQWV��7KHUHIRUH��Magnus�

DQG�Plummer�GR�QRW�FRQWURO�KHUH��7R�EH�VXUH��WKH�6HFRQG�&LUFXLW�KDV�UHPDUNHG�WKDW�D�

GHIHQGDQW�PD\�GHPRQVWUDWH� VWDQGLQJ�E\�PDNLQJ�D� VXEVWDQWLDO� VKRZLQJ� WKDW� LW�ZRXOG�

KDYH�EHHQ�IXWLOH�WR�DSSO\�IRU�D�1HZ�<RUN�JXQ�OLFHQVH��'%������See Decastro������)��G�DW�

�����accord Bach v. Pataki������)��G�������������G�&LU���������%XW�IRU�WKH�UHDVRQV�H[SODLQHG�
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DERYH�� WKDW� H[FHSWLRQ� VKRXOG� QRW� DSSO\� KHUH�� JLYHQ� 1HZ� <RUN·V� VWURQJ� LQWHUHVW� LQ�

NHHSLQJ�XQOLFHQVHG��XQUHJXODWHG�ILUHDUPV�RII�RI�WKH�VWUHHWV���,I�D�SHUVRQ�ZLVKHV�WR�REWDLQ�

D�ILUHDUP³DQG�LI�WKH\�EHOLHYH�WKDW�1HZ�<RUNV·�JXQ�UHJXODWLRQV�DUH�XQFRQVWLWXWLRQDO³

WKH\�VKRXOG�VHHN�WR�REWDLQ�D�JXQ�E\� ODZIXO�PHDQV�� LQFOXGLQJ�D�FLYLO�VXLW� LI�QHFHVVDU\��

8QGHU�QR�FLUFXPVWDQFHV�VKRXOG�WKH\�EH�SHUPLWWHG�WR�REWDLQ�D�JXQ�LOOHJDOO\�DQG�FDUU\�DQ�

XQUHJLVWHUHG��ORDGHG�ILUHDUP�DV�GHIHQGDQW�GLG�KHUH��Accord Bruen������8�6��DW����KROGLQJ�

WKDW�WKH�6HFRQG�$PHQGPHQW�SURWHFWLRQ�RI�WKH�ULJKW�WR�FDUU\�KDQGJXQV�SXEOLFO\�IRU�VHOI�

GHIHQVH�RQO\�DSSOLHV�WR�´ODZ�DELGLQJ�FLWL]HQVµ����

&� Bruen�'LG�1RW�,QYDOLGDWH�'HIHQGDQW·V�&RQYLFWLRQ�)RU�3RVVHVVLQJ�$Q
8QOLFHQVHG�)LUHDUP

(YHQ�LI�GHIHQGDQW·V�6HFRQG�$PHQGPHQW�FODLPV�ZHUH�UHYLHZDEOH��WKH\�ZRXOG�IDLO�

7KH�6XSUHPH�&RXUW�KDV�ORQJ�KHOG�WKDW�VWDWHV�PD\�UHTXLUH�JXQ�RZQHUV�WR�REWDLQ�D�OLFHQVH�

DQG�Bruen�GLG�QRW�DOWHU�WKDW�UXOH��Bruen OHIW�WKH�YDVW�PDMRULW\�RI�1HZ�<RUN·V�JXQ�OLFHQVLQJ�

UXOHV�XQGLVWXUEHG�DQG�LQYDOLGDWHG�RQO\�RQH�DVSHFW�RI�1HZ�<RUN·V�VFKHPH��WKH�´SURSHU�

FDXVHµ�UHTXLUHPHQW�IRU�REWDLQLQJ�D�FRQFHDOHG�FDUU\�SHUPLW��Bruen�OHIW�WKH�UHPDLQGHU�RI�

1HZ�<RUN·V�JXQ�OLFHQVLQJ�UXOHV�XQGLVWXUEHG��7KXV��GHIHQGDQW�ZDV�SURSHUO\�SURVHFXWHG�

IRU�SRVVHVVLQJ�DQ�XQOLFHQVHG�ILUHDUP��

�� 1HZ�<RUN·V�*XQ�/LFHQVLQJ�6FKHPH

8QGHU�1HZ�<RUN�ODZ��LW�LV�LOOHJDO�WR�SRVVHVV�DQ�XQOLFHQVHG�ILUHDUP��7KH�GHJUHH�

RI�FULPH�GHSHQGV�RQ�YDULRXV�IDFWRUV��LQFOXGLQJ�ZKHWKHU�WKH�ILUHDUP�LV�ORDGHG��ZKHWKHU�

LW� LV�SRVVHVVHG�RXWVLGH�RQH·V�KRPH�RU�SODFH�RI�EXVLQHVV��DQG�ZKHWKHU� WKH�GHIHQGDQW�
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KDUERUV� WKH� LQWHQW� WR�XVH� LW�XQODZIXOO\��See�3HQDO�/DZ���������� et  seq.�3HUWLQHQW�KHUH��

XQGHU�3HQDO�/DZ��������������D�SHUVRQ�ZKR�SRVVHVVHV�́ DQ\�ILUHDUPµ�LV�JXLOW\�RI�&ULPLQDO�

3RVVHVVLRQ�RI�D�:HDSRQ�LQ�WKH�)RXUWK�'HJUHH��D�FODVV�$�PLVGHPHDQRU��,I�WKH�GHIHQGDQW�

KDV� SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� D� FULPH�� WKH� FKDUJH� FDQ� EH� HOHYDWHG� WR� &ULPLQDO�

3RVVHVVLRQ� RI� D� :HDSRQ� LQ� WKH� 7KLUG� 'HJUHH�� D� FODVV� '� IHORQ\�� See� 3HQDO� /DZ� ��

�����������$GGLWLRQDOO\��SRVVHVVLRQ�RI�D�ORDGHG�ILUHDUP�RXWVLGH�RQH·V�KRPH�RU�SODFH�RU�

EXVLQHVV��SRVVHVVLRQ�RI�D�ORDGHG�ILUHDUP�E\�D�SHUVRQ�SUHYLRXVO\�FRQYLFWHG�RI�D�FULPH��

RU� SRVVHVVLRQ� RI� DQ\� ILUHDUP� ZLWK� WKH� LQWHQW� WR� XVH� LW� XQODZIXOO\� DJDLQVW� DQRWKHU�

FRQVWLWXWHV�D�FODVV�&�IHORQ\�RIIHQVH��See�3HQDO�/DZ��������������E���������

$�SHUVRQ�PD\�DYRLG�FULPLQDO�OLDELOLW\�IRU�SRVVHVVLQJ�D�ILUHDUP�LI�KH�RU�VKH�KDV�D�

YDOLG�1HZ�<RUN�JXQ�OLFHQVH��See�3HQDO�/DZ��������������7R�REWDLQ�D�JXQ�OLFHQVH�LQ�1HZ�

<RUN��DQ�DSSOLFDQW�PXVW�VXEPLW�WR�DQ�LQYHVWLJDWLRQ��DQG�WKH�OLFHQVLQJ�RIILFHU�PXVW�ILQG�

WKDW�́ DOO�VWDWHPHQWV�LQ�D�SURSHU�DSSOLFDWLRQ�IRU�D�OLFHQVH�DUH�WUXH�µ�3HQDO�/DZ��������������

7KH�DSSOLFDQW�PXVW�EH����\HDUV�RI�DJH�RU�ROGHU�DQG�RI�JRRG�PRUDO�FKDUDFWHU��See�3HQDO�

/DZ�������������D���E���$Q�DSSOLFDQW�PD\�EH�GLVTXDOLILHG�LI��DPRQJ�RWKHU�WKLQJV��KH�RU�

VKH�KDV�D�SULRU� FRQYLFWLRQ� IRU� D� IHORQ\�RU�RWKHU� VHULRXV�RIIHQVH��KDV� DQ�RXWVWDQGLQJ�

ZDUUDQW�IRU�D�IHORQ\�RU�VHULRXV�RIIHQVH��LV�D�IXJLWLYH�IURP�MXVWLFH��LV�DQ�XQODZIXO�XVHU�RI�

RU� DGGLFWHG� WR� D� FRQWUROOHG� VXEVWDQFH�� KDV� D� KLVWRU\� RI� PHQWDO� LOOQHVV�� RU� KDV� DQ�

RXWVWDQGLQJ� RUGHU� RI� SURWHFWLRQ³RU� LI� RWKHU� ´JRRG� FDXVHµ� H[LVWV� IRU� GHQ\LQJ� WKH�

OLFHQVH��3HQDO�/DZ�������������F���Q���
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)XUWKHU�� DW� WKH� WLPH�RI� GHIHQGDQW·V� DUUHVW�� WR� REWDLQ� D� OLFHQVH� DXWKRUL]LQJ� WKH�

FDUU\LQJ�RI�D�FRQFHDOHG�ILUHDUP�RXWVLGH�RQH·V�KRPH�RU�SODFH�RI�EXVLQHVV��DQ�DSSOLFDQW�

QHHGHG� WR� VKRZ� ´SURSHU� FDXVH�µ� see� 3HQDO� /DZ� �� ����������I�� �IRUPHU��� ZKLFK� ZDV�

GHILQHG�DV�´D�VSHFLDO�QHHG�IRU�VHOI�SURWHFWLRQ�GLVWLQJXLVKDEOH�IURP�WKDW�RI�WKH�JHQHUDO�

FRPPXQLW\�RU�RI�SHUVRQV�HQJDJHG� LQ�WKH�VDPH�SURIHVVLRQ�µ�Matter of Klenosky v. New 

York City Police Dept.�����$�'��G�������VW�'HSW���������aff’d,����1�<��G��������������

7KXV��FRQWUDU\�WR�GHIHQGDQW·V�LQWLPDWLRQ��WKHUH�ZDV�IDU�PRUH�WR�REWDLQLQJ�D�JXQ�

OLFHQVH�LQ�1HZ�<RUN�WKDQ�WKH�́ SURSHU�FDXVHµ�UHTXLUHPHQW�WKDW�Bruen�LQYDOLGDWHG��,Q�IDFW��

WKH�´SURSHU�FDXVHµ�UHTXLUHPHQW�DSSOLHG�RQO\�WR�REWDLQLQJ�D�VSHFLDO�NLQG�RI�OLFHQVH³D�

FRQFHDOHG�FDUU\�SHUPLW³DQG�ZDV�QRW�SDUW�RI� WKH� WKUHVKROG�VWDQGDUG�IRU�REWDLQLQJ�D�

1HZ�<RUN�JXQ�OLFHQVH�LQ�WKH�ILUVW�LQVWDQFH��

�� Bruen�'LG�1RW�,QYDOLGDWH�1HZ�<RUN·V�*XQ�/LFHQVLQJ�6FKHPH�,Q�,WV�(QWLUHW\

7KH�6XSUHPH�&RXUW�KDV�QHYHU�KHOG� WKDW� D�SHUVRQ�KDV� WKH� ULJKW� WR�SRVVHVV� DQ�

XQOLFHQVHG� ILUHDUP��1RU�KDV� WKH�&RXUW�SURKLELWHG� VWDWH�DQG� ORFDO�JRYHUQPHQWV� IURP�

UHTXLULQJ�WKDW�D�SHUVRQ�REWDLQ�D�SHUPLW�WR�FDUU\�D�KDQGJXQ�LQ�SXEOLF��,Q�Heller������8�6��

DW� ����� WKH� 6XSUHPH� &RXUW� KHOG� WKDW� WKH�'LVWULFW� RI� &ROXPELD·V� ´EDQ� RQ� KDQGJXQ�

SRVVHVVLRQ� LQ� WKH� KRPH� YLRODWH>G@� WKH� 6HFRQG� $PHQGPHQW�� DV� >GLG@� LWV� SURKLELWLRQ�

��)ROORZLQJ�Bruen��WKH�/HJLVODWXUH�HOLPLQDWHG�WKH�´SURSHU�FDXVHµ�UHTXLUHPHQW�IRU�REWDLQLQJ�D�
FRQFHDOHG� FDUU\� SHUPLW�� ,Q� LWV� SODFH�� WKH� /HJLVODWXUH� VXEVWLWXWHG� DGGLWLRQDO� UHTXLUHPHQWV��
LQFOXGLQJ� WKH� FRPSOHWLRQ� RI� D� WUDLQLQJ� FODVV�� DQ� H[SDQGHG� EDFNJURXQG� FKHFN� LQFOXGLQJ�
FKDUDFWHU� UHIHUHQFHV�� D� UHYLHZ� RI� VRFLDO� PHGLD� DFFRXQWV�� DQ� LQ�SHUVRQ� LQWHUYLHZ�� DQG� DQ�
H[SDQGHG�OLVW�RI�GLVTXDOLI\LQJ�SULRU�FRQYLFWLRQV��See 3HQDO�/DZ��������������R�������I���
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DJDLQVW�UHQGHULQJ�DQ\�ODZIXO�ILUHDUP�LQ�WKH�KRPH�RSHUDEOH�IRU�WKH�SXUSRVH�RI�LPPHGLDWH�

VHOI�GHIHQVH�µ��,Q�McDonald v. City of Chicago, Ill.������8�6�������������������WKH�&RXUW�

DSSOLHG�WKLV�ULJKW�WR�SRVVHVV�D�ILUHDUP�WR�WKH�VWDWHV���

&ULWLFDOO\��LQ�Heller��WKH�&RXUW�PDGH�FOHDU�WKDW�´WKH�ULJKW�VHFXUHG�E\�WKH�6HFRQG�

$PHQGPHQW�LV�QRW�XQOLPLWHG�µ�Heller������8�6��DW������7KH�ULJKW�WR�NHHS�DQG�EHDU�DUPV�

LV�´QRW�D�ULJKW�WR�NHHS�DQG�FDUU\�DQ\�ZHDSRQ�ZKDWVRHYHU�LQ�DQ\�PDQQHU�ZKDWVRHYHU�DQG�

IRU�ZKDWHYHU�SXUSRVH�µ�Id��)RU� LQVWDQFH��´QRWKLQJµ� LQ�WKH�Heller�GHFLVLRQ�´VKRXOG�EH�

WDNHQ� WR� FDVW� GRXEW� RQ� ORQJVWDQGLQJ� SURKLELWLRQV� RQ� WKH� SRVVHVVLRQ� RI� ILUHDUPV� E\�

IHORQV�DQG�WKH�PHQWDOO\�LOO��RU�ODZV�IRUELGGLQJ�WKH�FDUU\LQJ�RI�ILUHDUPV�LQ�VHQVLWLYH�SODFHV�

VXFK�DV�VFKRROV�DQG�JRYHUQPHQW�EXLOGLQJV�µ�Id.�)XUWKHU��WKH�6HFRQG�$PHQGPHQW�GRHV�

QRW�SURKLELW�ORFDOLWLHV�IURP�HQDFWLQJ�´ODZV�LPSRVLQJ�FRQGLWLRQV�DQG�TXDOLILFDWLRQV�RQ�

WKH� FRPPHUFLDO� VDOH� RI� DUPV�µ� Id.� DW� �������� 7KH� Heller� &RXUW� ´LGHQWLI>LHG@� WKHVH�

SUHVXPSWLYHO\�ODZIXO�UHJXODWRU\�PHDVXUHV�RQO\�DV�H[DPSOHV��RXU�OLVW�GRHV�QRW�SXUSRUW�WR�

EH�H[KDXVWLYH�µ��Id.�DW�����Q�����accord McDonald������8�6��DW������

Bruen�GLG�QRW�GLVWXUE�WKRVH�KROGLQJV��7KH�SODLQWLIIV�LQ�Bruen³´ODZ�DELGLQJ��DGXOW�

FLWL]HQVµ� RI� 1HZ� <RUN� 6WDWH³FKDOOHQJHG� WKH� ´SURSHU� FDXVHµ� UHTXLUHPHQW� IRU� D�

FRQFHDOHG�FDUU\�SHUPLW��Bruen������8�6��DW�����%RWK�SODLQWLIIV�VXEPLWWHG�WR�DQG�SDVVHG�

UHTXLUHG�EDFNJURXQG�FKHFNV�DQG�ZHUH�LVVXHG�UHVWULFWHG�OLFHQVHV��ZKLFK�DOORZHG�WKHP�WR�

FDUU\� KDQGJXQV�RXWVLGH� WKH�KRPH� IRU� FHUWDLQ� OLPLWHG�SXUSRVHV��+RZHYHU�� WKH\�ZHUH�

GHQLHG�IXOO�FRQFHDOHG�FDUU\�SHUPLWV�EHFDXVH�WKH\�KDG�QRW�GHPRQVWUDWHG�D�VSHFLDO�QHHG�

WR�FDUU\�D�FRQFHDOHG�ZHDSRQ�LQ�SXEOLF��See id.�,Q�LWV�IDFW�VSHFLILF�UXOLQJ��WKH�&RXUW�KHOG�
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WKDW� WKH�6HFRQG�$PHQGPHQW�SURWHFWV� WKH�ULJKW� WR�FDUU\�D�ZHDSRQ� LQ�SXEOLF�IRU�VHOI�

GHIHQVH�� ZKLFK�PD\� QRW� EH� FRQGLWLRQHG� RQ� ´GHPRQVWUDWLQJ� WR� JRYHUQPHQW� RIILFHUV�

VRPH�VSHFLDO� QHHG�µ� Id�� DW� ����7KXV�� WKH�&RXUW�KHOG� WKDW� ´1HZ�<RUN·V�SURSHU�FDXVH�

UHTXLUHPHQW�YLRODWHV�WKH�)RXUWHHQWK�$PHQGPHQW�LQ�WKDW�LW�SUHYHQWV�ODZ�DELGLQJ�FLWL]HQV�

ZLWK�RUGLQDU\�VHOI�GHIHQVH�QHHGV�IURP�H[HUFLVLQJ�WKHLU�ULJKW�WR�NHHS�DQG�EHDU�DUPV�µ�Id.�

Bruen GLG�QRW�GLVWXUE�DQ\�RWKHU�DVSHFW�RI�1HZ�<RUN·V�JXQ�OLFHQVLQJ�VFKHPH��,Q�

IDFW��WKH�&RXUW�UHLWHUDWHG�WKDW�WKH�6HFRQG�$PHQGPHQW�ULJKW�ZDV�VXEMHFW�WR�́ ZHOO�GHILQHG�

UHVWULFWLRQV�JRYHUQLQJ�WKH�LQWHQW�IRU�ZKLFK�RQH�FRXOG�FDUU\�DUPV��WKH�PDQQHU�RI�FDUU\��

RU�WKH�H[FHSWLRQDO�FLUFXPVWDQFHV�XQGHU�ZKLFK�RQH�FRXOG�QRW�FDUU\�DUPV�µ�Bruen������

8�6��DW�����,QVWHDG��LQ�LQYDOLGDWLQJ�1HZ�<RUN·V�´SURSHU�FDXVHµ�UHTXLUHPHQW��WKH�&RXUW�

IRFXVHG�RQ�WKH�OHYHO�RI�GLVFUHWLRQ�FRQIHUUHG�RQ�OLFHQVLQJ�RIILFHUV��7KH�&RXUW�REVHUYHG�

WKDW� ��� VWDWHV� LVVXHG� ´FRQFHDOHG�FDUU\� OLFHQVHV� ZKHQHYHU� DSSOLFDQWV� VDWLVI\� FHUWDLQ�

WKUHVKROG�UHTXLUHPHQWV��ZLWKRXW�JUDQWLQJ�OLFHQVLQJ�RIILFLDOV�GLVFUHWLRQ�WR�GHQ\�OLFHQVHV�

EDVHG�RQ�D�SHUFHLYHG� ODFN�RI�QHHG�RU�VXLWDELOLW\�µ� Id�� DW�����7KH�&RXUW�GHFODUHG� WKDW�

QRWKLQJ�LQ�LWV�´DQDO\VLV�VKRXOG�EH�LQWHUSUHWHG�WR�VXJJHVW�WKH�XQFRQVWLWXWLRQDOLW\�RI�WKH�

���6WDWHV·�¶VKDOO�LVVXH·�OLFHQVLQJ�UHJLPHV��XQGHU�ZKLFK�D�JHQHUDO�GHVLUH�IRU�VHOI�GHIHQVH�LV�

VXIILFLHQW�WR�REWDLQ�D�>SHUPLW@�µ�Id��DW����Q����LQWHUQDO�TXRWDWLRQ�RPLWWHG���7KH�&RXUW�

HPSKDVL]HG�WKDW�WKH�UHJLPHV�RI�WKH����RWKHU�VWDWHV��´ZKLFK�RIWHQ�UHTXLUH�DSSOLFDQWV�WR�

XQGHUJR� D� EDFNJURXQG� FKHFN� RU� SDVV� D� ILUHDUPV� VDIHW\� FRXUVH�µ� ZHUH� QRW�

XQFRQVWLWXWLRQDO��DV�WKH\�ZHUH�´GHVLJQHG�WR�HQVXUH�RQO\�WKDW�WKRVH�EHDULQJ�DUPV�LQ�WKH�
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MXULVGLFWLRQ�DUH��LQ�IDFW��¶ODZ�DELGLQJ��UHVSRQVLEOH�FLWL]HQV�·µ�Id���quoting�Heller������8�6��

DW�������

&RQFXUULQJ�LQ�Bruen��-XVWLFH�.DYDQDXJK��MRLQHG�E\�WKH�&KLHI�-XVWLFH��REVHUYHG�

WKDW� ´WKH� &RXUW·V� GHFLVLRQ� GRHV� QRW� SURKLELW� 6WDWHV� IURP� LPSRVLQJ� OLFHQVLQJ�

UHTXLUHPHQWV� IRU� FDUU\LQJ� D� KDQGJXQ� IRU� VHOI�GHIHQVH�µ� Bruen�� ���� 8�6�� DW� ���

�.DYDQDXJK��-���FRQFXUULQJ���-XVWLFH�.DYDQDXJK�UHPDUNHG�WKDW�1HZ�<RUN�PD\�FRQWLQXH�

WR� UHTXLUH� OLFHQVHV� IRU� FDUU\LQJ� KDQGJXQV� IRU� VHOI�GHIHQVH� VR� ORQJ� DV� LW� ´HPSOR\>V@�

REMHFWLYH�OLFHQVLQJ�UHTXLUHPHQWV�OLNH�WKRVH�XVHG�E\�WKH����VKDOO�LVVXH�6WDWHV�µ�Id.�DW�����

&LWLQJ�Heller��-XVWLFH�.DYDQDXJK�REVHUYHG�WKDW�́ WKH�6HFRQG�$PHQGPHQW�DOORZV�D�YDULHW\�

RI�JXQ�UHJXODWLRQV�µ�LQFOXGLQJ�́ SURKLELWLRQV�RQ�WKH�SRVVHVVLRQ�RI�ILUHDUPV�E\�IHORQV�DQG�

WKH�PHQWDOO\�LOO��RU�ODZV�IRUELGGLQJ�WKH�FDUU\LQJ�RI�ILUHDUPV�LQ�VHQVLWLYH�SODFHV�VXFK�DV�

VFKRROV�DQG�JRYHUQPHQW�EXLOGLQJV��RU�ODZV�LPSRVLQJ�FRQGLWLRQV�DQG�TXDOLILFDWLRQV�RQ�

WKH�FRPPHUFLDO�VDOH�RI�DUPV�µ��Id. DW�����.DYDQDXJK��-���FRQFXUULQJ���LQWHUQDO�TXRWDWLRQ�

PDUNV�RPLWWHG���

-XVWLFH� $OLWR� HFKRHG� WKRVH� FRPPHQWV�� REVHUYLQJ� WKDW� WKH� &RXUW� KDG� QRW�

´GLVWXUEHG�DQ\WKLQJ�WKDW�ZH�VDLG�LQ�Heller�RU�McDonald…DERXW�UHVWULFWLRQV�WKDW�PD\�EH�

LPSRVHG� RQ� WKH� SRVVHVVLRQ� RU� FDUU\LQJ� RI� JXQV�µ� Bruen�� ���� 8�6�� DW� ��� �$OLWR�� -���

FRQFXUULQJ���-XVWLFH�$OLWR�DGGHG�WKDW�WKH�Bruen�́ KROGLQJ�GHFLGHV�QRWKLQJ�DERXW�ZKR�PD\�

ODZIXOO\�SRVVHVV�D�ILUHDUP�RU�WKH�UHTXLUHPHQWV�WKDW�PXVW�EH�PHW�WR�EX\�D�JXQ�µ��Id.��

7KXV��WKH�6XSUHPH�&RXUW·V�RSLQLRQ�LQ�Bruen�DQG�WKH�FRQFXUULQJ�RSLQLRQV�MRLQHG�

E\�WKUHH�RI�WKH�VL[�-XVWLFHV�LQ�WKH�Bruen PDMRULW\�PDNH�FOHDU�WKDW�1HZ�<RUN�PD\�FRQWLQXH�
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WR�UHTXLUH�WKDW�D�SHUVRQ�REWDLQ�D�OLFHQVH�WR�SXUFKDVH�RU�SRVVHVV�D�ILUHDUP�DQG�D�FRQFHDOHG�

FDUU\�SHUPLW�WR�FDUU\�D�KDQGJXQ�LQ�SXEOLF��7KH�VWDWH�PHUHO\�PD\�QRW�UHTXLUH�D�FRQFHDOHG�

FDUU\�SHUPLW�DSSOLFDQW�WR�VKRZ�D�´VSHFLDO�QHHGµ�WR�FDUU\�D�ILUHDUP�IRU�VHOI�GHIHQVH��,Q�

DOO�RWKHU�UHVSHFWV��WKH�&RXUW�OHIW�1HZ�<RUN·V�OLFHQVLQJ�VFKHPH�XQGLVWXUEHG���

+HQFH�� GHIHQGDQW�ZURQJO\� DVVHUWV� WKDW�Bruen� UHQGHUHG�3HQDO� /DZ� �� ����������

XQFRQVWLWXWLRQDO� �'%����� ,QVWHDG��Bruen� LQYDOLGDWHG�RQO\� D� VPDOO�SDUW�RI�1HZ�<RUN·V�

OLFHQVLQJ�VFKHPH��WKH�SURSHU�FDXVH�UHTXLUHPHQW�IRU�REWDLQLQJ�D�FRQFHDOHG�FDUU\�SHUPLW��

7KDW� UHTXLUHPHQW� ZDV� LUUHOHYDQW� WR� GHIHQGDQW·V� FRQYLFWLRQ� IRU� DWWHPSWHG� ZHDSRQ�

SRVVHVVLRQ��EHFDXVH�GHIHQGDQW�IDLOHG�WR�HVWDEOLVK�WKDW�KH�PHW�WKH�WKUHVKROG�UHTXLUHPHQWV�

IRU�REWDLQLQJ�DQ\�VRUW�RI�1HZ�<RUN�JXQ�OLFHQVH��PXFK�OHVV�D�FRQFHDOHG�FDUU\�SHUPLW��

0RUHRYHU�� LQ�Heller� DQG�Bruen�� WKH�6XSUHPH�&RXUW�PDGH�FOHDU� WKDW�RQO\�´ODZ�

DELGLQJ�� UHVSRQVLEOH�FLWL]HQVµ�KDYH� WKH� ULJKW� WR�EHDU�DUPV��Bruen������8�6��DW����Q����

Heller������8�6��DW������+HUH��GHIHQGDQW�KDG�D�SULRU�IHORQ\�FRQYLFWLRQ�LQ�*HRUJLD�IRU�

DUPHG�UREEHU\��36,�DW�����,Q�DGGLWLRQ��KH�KDG�D�KLVWRU\�RI�VXEVWDQFH�DEXVH��DQG�LQ�WKH�

LQVWDQW�FDVH��KH�ZDV�FDXJKW�ZLWK�DQ�XQOLFHQVHG��ORDGHG�JXQ�LQ�KLV�PRSHG�DIWHU�KLWWLQJ�

KLV�GRPHVWLF�SDUWQHU�DQG�WKUHDWHQLQJ�KHU�DQG�KHU�PRWKHU�ZLWK�GHDWK��MXVW�VL[�PRQWKV�

DIWHU�WKH�H[SLUDWLRQ�RI�KLV�WHUP�RI�SUREDWLRQ�IRU�KLV�SULRU�DUPHG�UREEHU\�FRQYLFWLRQ��

7KXV��WKH�UHFRUG�UHIOHFWV�WKDW�GHIHQGDQW�ZDV�QRW�D�´ODZ�DELGLQJ��UHVSRQVLEOH�FLWL]HQµ�

HQWLWOHG�WR�WKH�SURWHFWLRQ�RI�WKH�6HFRQG�$PHQGPHQW��$QG��EHFDXVH�GHIHQGDQW�KDG�QR�

SHUVRQDO� 6HFRQG�$PHQGPHQW� ULJKW� WR� SRVVHVV� D� ILUHDUP�� KH�PD\� QRW� EULQJ� D� IDFLDO�

FKDOOHQJH�WR�1HZ�<RUN·V�JXQ�ODZV��See Decastro������)��G�DW������´D�SHUVRQ�WR�ZKRP�D�
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VWDWXWH�PD\�FRQVWLWXWLRQDOO\�EH�DSSOLHG�ZLOO�QRW�EH�KHDUG�WR�FKDOOHQJH�WKDW�VWDWXWH�RQ�WKH�

JURXQG� WKDW� LW� PD\� FRQFHLYDEO\� EH� DSSOLHG� XQFRQVWLWXWLRQDOO\� WR� RWKHUV�� LQ� RWKHU�

VLWXDWLRQV� QRW� EHIRUH� WKH� &RXUWµ�� �quoting� Parker  v.  Levy�� ���� 8�6�� ����� ���� �������

�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����People v. Jones������$�'��G������������VW�'HSW��������

�D� GHIHQGDQW� ZKR� KDG� D� ´SULRU� IHORQ\� FRQYLFWLRQµ� FRXOG� QRW� ´OHJLWLPDWHO\µ� UDLVH� D�

6HFRQG�$PHQGPHQW�FKDOOHQJH�WR�KLV�ZHDSRQ�SRVVHVVLRQ�FRQYLFWLRQ���

)XUWKHU��DV�GHIHQGDQW�GRHV�QRW�GLVSXWH��WKH�´SURSHU�FDXVHµ�UHTXLUHPHQW�LV�HDVLO\�

VHYHUDEOH�IURP�WKH�UHPDLQGHU�RI�1HZ�<RUN·V�JXQ�OLFHQVLQJ�VFKHPH��´6HYHUDELOLW\�LV«D�

PDWWHU�RI�VWDWH�ODZ�µ�Leavitt v. Jane L�������8�6�������������������see City of New Orleans v. 

Dukes������8�6����������� ������� �LW� LV�D�´VWDWH�ODZ�TXHVWLRQµ�ZKHWKHU� WKH�FKDOOHQJHG�

VWDWXWH�´ZLOO�EH�WRWDOO\�LQYDOLGDWHGµ�RU�ZKHWKHU�RQO\�WKH�XQFRQVWLWXWLRQDO�SRUWLRQ�´ZLOO�

EH�VWUXFN�GRZQµ���Vermont Right to Life Comm., Inc. v. Sorrell������)��G������������G�&LU��

�������ZKHWKHU�WKH�XQFRQVWLWXWLRQDO�SRUWLRQ�PD\�EH�VHYHUHG�IURP�WKH�UHPDLQGHU�RI�WKH�

VWDWXWH� ´LV� D� PDWWHU� JRYHUQHG� E\� VWDWH� ODZµ��� ,Q� 1HZ� <RUN�� VHYHUDELOLW\� WXUQV� RQ�

´ZKHWKHU�WKH�OHJLVODWXUH��LI�SDUWLDO�LQYDOLGLW\�KDG�EHHQ�IRUHVHHQ��ZRXOG�KDYH�ZLVKHG�WKH�

VWDWXWH�WR�EH�HQIRUFHG�ZLWK�WKH�LQYDOLG�SDUW�H[VFLQGHG��RU�UHMHFWHG�DOWRJHWKHU�µ�CWM 

Chem. Servs., L.L.C. v. Roth����1�<��G������������������quoting People ex rel. Alpha Portland 

Cement  Co.  v.  Knapp�� ���� 1�<�� ���� ��� ��������� 7KH� DQVZHU� ´PXVW� EH� UHDFKHG�

SUDJPDWLFDOO\��E\�WKH�H[HUFLVH�RI�JRRG�VHQVH�DQG�VRXQG�MXGJPHQW��E\�FRQVLGHULQJ�KRZ�

WKH�VWDWXWRU\�UXOH�ZLOO�IXQFWLRQ�LI�WKH�NQLIH�LV�ODLG�WR�WKH�EUDQFK��LQVWHDG�RI�DW�WKH�URRWV�µ�

Id.�
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+HUH�� WKH�YDOLG�DQG� LQYDOLG�SRUWLRQV�RI� WKH�JXQ� OLFHQVLQJ�VFKHPH�DUH�VHSDUDWH��

3HQDO�/DZ������������³ZKLFK�VHWV�IRUWK�WKH�UHTXLUHPHQWV�WR�DFTXLUH�D�JXQ�OLFHQVH³LV�

GLVWLQFW� IURP� 3HQDO� /DZ� ������������I�³ZKLFK� DGGUHVVHV� WKH� UHTXLUHPHQWV� IRU� D�

FRQFHDOHG�FDUU\�SHUPLW��7KH�JHQHUDO�OLFHQVLQJ�UHTXLUHPHQW�RI�IRUPHU�VHFWLRQ�����������

LV� FRPSOHWH� LQ� LWVHOI� DQG� LV� FDSDEOH� RI� LQGHSHQGHQW� DSSOLFDWLRQ�ZLWKRXW� UHIHUHQFH� WR�

VHFWLRQ� ����������I��� &RQVHTXHQWO\�� H[FLVLRQ� RI� 3HQDO� /DZ� ������������I�� GRHV� QRW�

SUHFOXGH�HQIRUFHPHQW�RI�WKH�UHPDLQGHU�RI�WKH�VWDWXWH��

7KH�/HJLVODWXUH�VXUHO\�ZRXOG�KDYH�ZDQWHG�1HZ�<RUN·V�UHPDLQLQJ�JXQ�OLFHQVLQJ�

UHJXODWLRQV� WR� VXUYLYH�� HYHQ� ZLWKRXW� WKH� SURSHU� FDXVH� SURYLVLRQ�� $IWHU� DOO�� LI� 3HQDO�

/DZ����������LV�LQYDOLGDWHG�LQ�LWV�HQWLUHW\��DQ\�LQGLYLGXDO³UHJDUGOHVV�RI�WKHLU�FULPLQDO��

GUXJ�DGGLFWLRQ��RU�PHQWDO�KHDOWK�EDFNJURXQG³FRXOG�FDUU\�D�ORDGHG�ILUHDUP�LQ�SXEOLF�

ZLWKRXW�FRQVHTXHQFHV��7KDW�ZRXOG�SRVH�D�JUDYH� WKUHDW� WR�SXEOLF� VDIHW\�� ,Q� IDFW�� WKH�

/HJLVODWXUH� GHPRQVWUDWHG� LWV� LQWHQW� E\� VZLIWO\� DPHQGLQJ� WKH� VWDWXWH� WR� LQFOXGH� QHZ�

FRQFHDOHG�FDUU\�UHJXODWLRQV�IROORZLQJ�WKH�Bruen�GHFLVLRQ����3ODLQO\��WKHQ��WKH�OHJLVODWXUH�

ZLVKHG�IRU�1HZ�<RUN�WR�PDLQWDLQ�D�UREXVW�JXQ�OLFHQVLQJ�VFKHPH��8QVXUSULVLQJO\��HYHU\�

FRXUW�WR�FRQVLGHU�WKH�TXHVWLRQ�WR�GDWH�KDV�KHOG�WKDW�1HZ�<RUN·V�ODZV�FULPLQDOL]LQJ�WKH�

XQOLFHQVHG�SRVVHVVLRQ�RI�D�ILUHDUP�VXUYLYH�Bruen. See, e.g���People v. Hibbert, BB�$�'��G�

BB�������:/����������DW�
����VW�'HSW��'HF�������������People v. Adames������$�'��G�

��3HQDO�/DZ��������������Q����R���HQDFWHG�-XO\�����������
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���������������VW�'HSW���������Domino v. McGinty������$�'��G������������Q�����G�'HSW��

�������

��  'HIHQGDQW·V�5HPDLQLQJ��8QSUHVHUYHG�6HFRQG�$PHQGPHQW�&ODLPV�$UH�
/LNHZLVH�0HULWOHVV�

(TXDOO\� XQDYDLOLQJ� DUH� GHIHQGDQW·V� QHZIRXQG� DSSHOODWH� DUJXPHQWV� WKDW� 1HZ�

<RUN·V�SURYLVLRQV�UHVWULFWLQJ�JXQ�OLFHQVXUH�EDVHG�RQ�IHORQ\�FULPLQDO�KLVWRU\��JRRG�PRUDO�

FKDUDFWHU�� DJH�� XQODZIXO� FRQWUROOHG� VXEVWDQFH� XVH�� DQG� PHQWDO� LOOQHVV� DUH�

XQFRQVWLWXWLRQDO� �'%� �������� ,QLWLDOO\�� DV� GLVFXVVHG�� GHIHQGDQW� GLG� QRW� UDLVH� WKRVH�

VSHFLILF�FODLPV�EHORZ��WKHUHIRUH��WKH\�DUH�XQSUHVHUYHG��5HJDUGOHVV��WKH\�ODFN�PHULW��

'HIHQGDQW�LV�ZURQJ�WR�DVVHUW��IRU�WKH�ILUVW�WLPH�RQ�DSSHDO��WKDW�ODZV�SURKLELWLQJ�

IHORQV�IURP�SRVVHVVLQJ�ILUHDUPV�IDLO�Bruen·V�KLVWRULF�WHVW��'%������7KH�6XSUHPH�&RXUW�

H[SORUHG� WKH�KLVWRU\�RI� WKH�6HFRQG�$PHQGPHQW�H[WHQVLYHO\� LQ�Heller��McDonald��DQG�

Bruen�DQG�FRQFOXGHG�WKDW�IHORQV�PD\�EH�SURKLELWHG�IURP�EHDULQJ�DUPV��,QGHHG��EHFDXVH�

RI� WKH� 6XSUHPH� &RXUW·V� UHSHDWHG�� XQHTXLYRFDO� SURQRXQFHPHQWV�� VXFK� SURKLELWLRQV�

UHPDLQ�XQFRQWURYHUVLDO��see�United States v. Charles������)�6XSS��G�����������:�'��7H[��

�������7KLV�´1DWLRQ�KDV�D�ORQJVWDQGLQJ�KLVWRU\�RI�H[FOXGLQJ�IHORQV�IURP�WKH�ULJKWV�RI�

¶WKH�SHRSOH·µ���DQG�IHGHUDO�FRXUWV�KDYH�FRQWLQXHG�WR�XSKROG�IHORQ�LQ�SRVVHVVLRQ�ODZV�

SRVW�Bruen��See e.g. United States v. Hampton��BB�)�6XSS��G�BB�������:/����������DW�
���

�6�'�1�<��-XQH�����������$V�GHIHQGDQW·V�FLWHG�ODZ�UHYLHZ�DUWLFOH³ZKLFK�ZDV�QRW�UHOLHG�

XSRQ�EHORZ�DQG�LV�WKHUHIRUH�RXWVLGH�WKH�UHFRUG�RQ�DSSHDO³DFNQRZOHGJHV��D�SURKLELWLRQ�

RQ� GHIHQGDQW·V� RZQHUVKLS� RI� D� JXQ� KHUH� LV� VXSSRUWHG� E\� FRQVLVWHQW�� ORQJ�VWDQGLQJ�
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not be held to have knowingly and intelligently waived a right that he retained at the 

time he negotiated his plea.11 

 Accordingly, Mr. Johnson did not validly waive his Second Amendment claim.  

POINT II: 

THE MOTION COURT ERRONEOUSLY DENIED MR. 
JOHNSON’S SECOND AMENDMENT CLAIM, WHICH 
MINIMALLY REQUIRED A HEARING. 
 
Mr. Johnson never used or threatened to use the firearm he was prosecuted for 

possessing: rather, he kept it safely stowed in his moped, should his dangerous job as a 

delivery person ever require him to protect himself. The Supreme Court made clear in 

Bruen that individuals have a Second Amendment right to carry a gun for self-

protection, which New York’s “proper cause” requirement unconstitutionally 

restricted. Mr. Johnson’s resulting Second Amendment challenge to the charges raises 

questions that this Court left open in a prior series of appeals raising unpreserved Bruen-

based Second Amendment challenges. Here, the trial court wrongly denied Mr. 

Johnson’s dismissal motion without finding any historical tradition to justify other of 

 
11 Similarly, a guilty plea is not voluntary, knowing, and intelligent where a defendant is misinformed 
about the issues that survive the guilty plea. See, e.g., People v. Hernandez, 176 A.D.3d 1100, 1101 (2d 
Dep’t 2019) (finding error where a plea “is predicated upon a false assurance that, notwithstanding 
the plea, the defendant can nonetheless contest” a forfeited issue).  
 
In the guilty plea context, because the claim is forfeited by operation of law and thus cannot be raised 
under any circumstances, defendants are entitled to vacatur. In the appellate waiver context, no similar 
legal bar exists to preclude review of issues. A reasonable belief that an issue survives a waiver can and 
should be honored. Thus, the proper remedy here is appellate review.   
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New York’s discretionary licensing requirements. This Court should reverse and 

dismiss the charges or remit the case to the trial court to conduct the correct inquiry.  

 The Second Amendment guarantees an “individual right to possess and carry 

weapons in case of confrontation.” District of Columbia v. Heller, 554 U.S. 570, 592 (2008); 

U.S. Const., amend II. This right applies equally publicly as in the home. Bruen, 597 U.S. 

at 32 (“Nothing in the Second Amendment’s text draws a home/public distinction with 

respect to the right to keep and bear arms.”). Mr. Johnson thus had a Second 

Amendment right to possess a gun for self-defense purposes, subject only to “lawful 

regulatory measures.” Heller, 554 U.S. at 626-27.  

 In Bruen, the Supreme Court set forth a two-part test to determine the scope of 

Second Amendment rights. “[W]hen the Second Amendment’s plain text covers an 

individual’s conduct, the Constitution presumptively protects that conduct.” 597 U.S. 

at 17. The State then bears the burden of establishing that the restriction at issue is 

“consistent with this Nation’s historical tradition of firearm regulation.” Id. That 

tradition must have been firmly rooted at the time of the nation’s founding. Id. at 46. 

 New York law only criminalizes the public possession of a firearm if it is 

unlicensed. Penal Law § 265.20(a)(3); People v. Hughes, 22 N.Y.3d 44, 50 (2013). Under 

New York’s licensing scheme at the time of Mr. Johnson’s arrest, individuals had to 

demonstrate, among other things: (1) “good moral character,” with no further 

definition, to obtain any firearm; and (2) “proper cause,” interpreted as “a special need 
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for self-protection distinguishable from that of the general community,” to bear arms 

in public. Former Penal Law § 400.00(1)(b),(2)(f); see In re Klenosky, 75 A.D.2d 793 (1st 

Dep’t 1980). Bruen struck down the “proper cause” requirement, as our “Nation’s 

historical tradition of firearm regulation” never required a showing of good cause to 

exercise Second Amendment rights. 597 U.S. at 17, 33-34, 38-39. Bruen did not 

specifically address “the rest of New York’s licensing scheme or the interplay between 

the invalidation of New York’s proper cause requirement and state statutes 

criminalizing unlicensed possession of a firearm.” Cabrera, 41 N.Y.3d at 50 (2023). As 

this Court recognized, however, Bruen’s newfound methodology “effected a dramatic 

change in how States may regulate [weapon] possession.” Id. at 46. 

 In Cabrera, this Court held that post-Bruen challenges to New York’s weapon 

possession statutes require preservation. Mr. Johnson raised his Second Amendment 

claim below. The trial court’s ruling, summarily affirmed by the First Department after 

finding review foreclosed by the waiver, was flawed and requires this Court’s correction. 

First, the court erroneously held that Mr. Johnson lacked standing to raise a facial 

challenge to the licensing scheme underpinning his criminal charges. Second, the court 

failed to faithfully apply Bruen in summarily denying Mr. Johnson’s motion without the 

prosecution presenting any proof of how New York’s licensing requirements satisfy the 

historical tradition test. For these reasons, Mr. Johnson’s motion should be granted. 

Alternatively, this Court should order a hearing to develop the relevant historical record 
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and correctly apply Bruen. See People v. Morales, 65 N.Y.2d 997, 998 (1985) (remitting to 

lower court for correct application of legal standard).     

A. Mr. Johnson Has Standing to Raise His Second Amendment Claim. 

Mr. Johnson was not required to have applied for a license to challenge the 

entirety of the licensing scheme as unconstitutional. The lower court erred as a matter 

of law in finding otherwise. 

As the Supreme Court has repeatedly held, the State lacks the constitutional 

authority to punish an individual for failing to submit to a facially unconstitutional 

licensing/permitting scheme. See Shuttlesworth v. City of Birmingham, 394 U.S. 147, 151 

(1969) (a person faced with a facially “unconstitutional licensing law may ignore it” and 

challenge a subsequent prosecution); Staub v. City of Baxley, 355 U.S. 313, 314, 322, 325 

(1958) (finding standing to challenge a facially invalid ordinance that prohibited 

solicitation of membership for an organization without a permit, notwithstanding 

defendant’s failure to apply for it); id. at 319 (“The decisions of this Court have 

uniformly held that the failure to apply for a license under an ordinance which on its 

face violates the Constitution does not preclude review in this Court of a judgment of 

conviction under such an ordinance.”); Smith v. Cahoon, 283 U.S. 553, 562 (1933) (noting 

that the general requirement that individuals first apply for licenses they wish to 

challenge is “not applicable where a statute is invalid upon its face and an attempt is 

made to enforce its penalties in violation of a constitutional right”).  
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A majority of this Court, in denying Bruen claims on preservation grounds, 

declined to reach the same question standing at issue here. See Cabrera, 41 N.Y.3d at 51 

(“We take no position on whether Cabrera would have had standing to bring his Bruen 

claims had he timely raised them”). Judge Rivera’s partial dissent, however, reached that 

question and correctly distilled the relevant caselaw, cited above: “When evaluating 

standing in criminal cases, the Supreme Court has consistently held that when a 

defendant is being prosecuted based on a licensing scheme challenged as 

unconstitutional, as is the case here, it is the fact of the prosecution that confers 

standing.” People v. Garcia, 41 N.Y.3d 62, 74 (2023) (Rivera, J., dissenting). California’s 

appellate courts have reached the same conclusion, consistently addressing defendants’ 

facial challenges to California’s licensing scheme following Bruen.12 See In re D.L., 310 

Cal.Rptr.3d 562, 574-77 (Cal. Ct. App. 2023) (finding standing for facial Bruen challenge 

based on the Supreme Court’s Cahoon line of cases, discussed above, and distinguishing 

the Decastro decision discussed infra); In re T.F.-G., 312 Cal.Rptr.3d 685, 701 (Cal. Ct. 

App. 2023) (holding standing exists to challenge delinquency “adjudication under a 

penal statute—an enforcement mechanism of the regulatory regime that [the accused] 

contends is unconstitutional”). Mr. Johnson has standing to challenge his prosecution 

based on licensing requirements that he alleges are unconstitutional. 

 
12 Prior to Bruen, California had a “good cause” requirement for concealed carry licensure that the 
State’s Attorney General conceded was indistinguishable from New York’s “proper cause” 
requirement. Former CAL PENAL CODE §§ 26150(b)(2), 26155(b)(2); see In re D.L., 310 Cal.Rptr.3d at 
147-48.   
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In contesting standing in Mr. Johnson’s and similar Bruen challenges, the 

prosecution has principally relied on the Second Circuit’s decision in United States v. 

Decastro, which required an individual to either have applied for a license or demonstrate 

futility in doing so in order to challenge a licensing requirement. 682 F.3d 160, 164 (2d 

Cir. 2012). The trial court ruled that Mr. Johnson lacked standing because he failed to 

meet this test (A48). Decastro does not foreclose Mr. Johnson’s claim. 

As the Second Circuit has recently clarified, a “criminal conviction surely 

qualifie[s] as an Article III injury-in-fact.” Decastro’s holding is about “traceability.”   

Antonyuk v. James, Nos. 22-2908(L), 22-2972(Con), 2023 WL 11963034 at * 22 n. 21 (2d 

Cir., Oct. 24, 2024). Decastro had failed to show that he would have been subject to an 

unconstitutional licensing provision, thus “sever[ing] the causal chain connecting the 

challenged rule to his conviction.” Id. at 22 & n. 21. Here, Mr. Johnson challenged New 

York’s licensing in its entirety following Bruen. Adjudicating his claim thus does not 

require determining whether, and why, he would have been denied a license as well as 

the closer question of Mr. Johnson’s standing to raise an as-applied challenge. As Mr. 

Johnson alleged that his conviction was traceable to an unconstitutional licensing 

regime, he had standing even under Decastro. See Plummer v. United States, 983 A.2d 323, 

341-42 (D.C. 2009) (finding standing to challenge law that “effectively foreclosed any 

attempt to exercise [Plummer’s] Second Amendment right,” notwithstanding failure to 
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apply for a license).13 This Court must proceed to the merits of Mr. Johnson’s Second 

Amendment claim.  

B. The Trial Court Failed to Properly Apply Bruen.  

 The first question preserved for this Court’s review on the merits is one of 

remedy. Bruen identified a constitutional infirmity at the heart of New York’s concealed 

carry licensing scheme. Mr. Johnson’s possession of a weapon for self-protection 

purposes was constitutionally protected conduct subject only to “lawful regulation.” 

Heller, 554 U.S. at 626-27; Bruen, 597 U.S. at 32. But because Mr. Johnson could not 

have shown a “special need” to carry his firearm, he lacked any path to immunity for 

exercising his core Second Amendment rights. His prosecution for failing to comply 

with an unlawful proper cause requirement was unconstitutional. See Shuttlesworth, 349 

U.S. at 150-51 (invalidating conviction where State punished only unlicensed activity 

based on unconstitutional licensing requirement, despite some valid requirements that 

an application be submitted “in writing” and provide information to licensing officials).  

 Moreover, Bruen’s analysis extends beyond the “proper cause” provision. See 

Cabrera, 41 N.Y.3d at 46 (recognizing Bruen’s far-reaching consequences). Below, Mr. 

Johnson alleged that New York’s gun licensing violated the Second Amendment. As 

was not contested, the licensing requirement plainly covered Mr. Johnson’s 

 
13 The prosecution’s standing arguments, which the trial court adopted, presupposed that Mr. Johnson 
was wrong on the merits. For example, the court reasoned that Mr. Johnson’s cited cases, including 
Shuttlesworth and Plummer, were inapplicable because Bruen did not facially invalidate New York’s 
licensing standards (A 39-40). Yet that is precisely what Mr. Johnson alleged.   
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constitutionally protected right to public carry. Bruen then required the prosecution to 

demonstrate the historical tradition underpinning New York’s licensing requirements. 

597 U.S. at 17.  

 The prosecution failed to meet its burden. While the prosecution argued that the 

proper cause requirement was severable, nothing in this record demonstrates the 

validity of New York’s other licensing provisions. The prosecution merely sought to 

limit Bruen to its facts, arguing without any analysis under the historical tradition test 

that Bruen applied only to the proper cause requirement. Nor was the uncontested fact 

that States might generally impose licensing requirements consistent with Bruen relevant 

to upholding New York’s specific law at issue. Because the prosecution offered no 

historical evidence to support New York’s regulations, Mr. Johnson was entitled to 

dismissal of the charges. See id. at 19 (placing the burden on the State to “affirmatively 

prove” the validity of the challenged law by way of historical evidence); id. at 25 n. 6 

(noting that, under the “principle of party presentation,” courts may “decide a case 

based on the historical record compiled by the parties.”). At a minimum, the lower court 

erred by summarily denying Mr. Johnson’s motion without any application of Bruen’s 

historical tradition test.  

 The court was also incorrect to conclude that Bruen “raised no constitutional 

concerns regarding New York’s other carry-permit licensing requirements,” outside of 

proper cause. Certainly, our Legislature did not believe as much. See Antonyuk, 2023 WL 
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11963034 at *3-5 (overviewing the comprehensive amendments to New York’s 

licensing scheme, beyond striking the “proper cause” requirement, as part of the 

Legislature’s post-Bruen “Concealed Carry Improvement Act”). And for good reason. 

Prior to Bruen, New York provided licensing officers with discretion to deny licenses to 

anyone they deemed to lack “good moral character,” a term that lacked any definition 

or objective criteria. Such unbridled discretion fails Bruen’s historical tradition test. See 

Bruen, 597 U.S. at 13-15 (noting that New York was one of a minority of states enabling 

licensing officials to deny licenses “based on a perceived lack of need or suitability”) 

(emphasis added); id. at 38 n. 9 (contrasting constitutional regimes with “narrow, 

objective, and definite standards” to guide licensing officials, from those like New 

York’s requiring “the appraisal of facts, the exercise of judgment, and the formation of 

an opinion”)).14  

Even aside from the “proper cause” requirement, then, New York was an outlier 

and not like the 43 “shall-issue” licensing States that Bruen approved of (cf. Trial Court 

Decision: A 39 (erroneously finding that New York’s licensing requirements, aside from 

proper cause, were “almost identical” to shall-issue requirements)).15 Mr. Johnson’s 

Second Amendment challenge required more than the motion court’s cursory analysis.  

 
14 The prosecution’s own reading of Bruen calls New York’s licensing scheme into serious doubt (see 
Pros. App. Br.: A 132 (“[I[n] invalidating New York’s ‘proper cause’ requirement, the Court focused 
on the level of discretion conferred on licensing officers”)).  
 
15 Notably, the Supreme Court provided examples of states with “discretionary criteria” ostensibly 
similar to New York’s “good moral character” that, in practice, operated as constitutionally 
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 To the contrary, Mr. Johnson’s challenge to New York’s gun licensing standards 

necessitated a “complex inquiry,” made by “closely analyzing historical analogues to 

assess whether our modern regulations are consistent with historical tradition.” Cabrera, 

41 N.Y.3d at 50 (requiring preservation of Second Amendment to facilitate the 

“development of a record that would allow for careful and deliberate adjudication” 

under Bruen’s test). That did not happen below. Because the prosecution failed to justify 

the constitutionality of the charges, this Court should order dismissal. Alternatively, this 

 
permissible “shall-issue” regimes by granting high rates of licenses or clearly defining suitability criteria 
to cabin discretion. See id. at 13 n. 1; Antonyuk, 2023 WL 11963034 at *11-12, 33-35 (overviewing this 
part of the Bruen decision).  
 
In line with these States and Bruen’s constitutional command, shortly after Bruen the Legislature 
provided a newfound definition for “good moral character,” which relates it to an individual’s 
dangerousness. Antonyuk, 2023 WL 11963034 at *24. Finding the amended provision facially 
constitutional under Bruen, the Second Circuit recently noted: “A statutory scheme that gave officials 
discretion . . . such that they could grant or deny licenses as they saw fit, would plainly not pass 
muster.” Id. at *28. The “good moral character” standard, as was in effect at the time of Mr. Johnson’s 
arrest, presented precisely this issue and was facially invalid.  
 
On the other hand, the Second Circuit found a historical tradition for licensing schemes that provide 
“bounded discretion” to determine whether a described standard is met individual cases. Id. at *27-
33. Because the statute now provides a definition that officials could constitutionally apply to 
individuals who were dangerous, the Second Circuit left it in place. Id.  
 
As a practical matter, then, a ruling in Mr. Johnson’s favor will not have widespread effects. Prior to 
the June 2022 Bruen decision, Second Amendment challenges to New York’s penal law were rarely, if 
ever, preserved as this Court has required.. Meanwhile, the Legislature’s amendments to the statutory 
scheme went into effect in September 2022, and have since been upheld in almost its entirety. Mr. 
Johnson is one of likely few individuals who both preserved a Bruen claim and would have been 
unconstitutionally denied a firearm at the time of their arrest.  
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Court should order a hearing at which the prosecution must demonstrate the 

constitutionality of New York’s licensing at the time of Mr. Johnson’s arrest.16 

CONCLUSION 

 The Court should reverse Mr. Johnson’s conviction and dismiss the charges. In 

the alternative, at a minimum, the Court must remit to the trial court to apply the correct 

legal standard. See People v. Morales, 65 N.Y.2d 997, 998 (1985) (remitting for decision in 

accordance with correct legal standard).   

 
  Respectfully submitted,  

 
 

Jenay Nurse Guilford 
   Center for Appellate Litigation 

        Attorney for Defendant-Appellant 
 

___________________ 
Benjamin Rutkin-Becker 
Of Counsel 
 
November 29, 2024 
 
 
 
 
 
 

 
 

16 A hearing to develop the historical tradition record is fully consistent with the challenge raised below 
and would not turn into a “quasi-administrative hearing” over what licensing provisions applied to 
Mr. Johnson. Compare People v. Pastrana, 41 N.Y.3d 23, 31 (2023) (Rivera, J., dissenting) (finding remittal 
appropriate to develop historical record under Bruen), with Garcia, at 81-82 (Rivera, J., dissenting) 
(finding remittal inappropriate to assess individual eligibility for a license).   
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POINT II 

Defendant’s Second Amendment Claim Is Partially 
Unpreserved.  Further, Defendant Lacks Standing To 
Challenge New York’s Gun Licensing Scheme.  In Any 
Event, Bruen Did Not Prevent The State From Prosecuting 
Defendant For Carrying A Loaded, Unlicensed Firearm In 
Public.  

Even if this Court finds that defendant’s Second Amendment claim survives his 

valid appeal waiver, this Court should reject that claim as barred and meritless.  First, 

defendant’s claim is partially unpreserved, because he contests aspects of New York’s 

gun licensing laws for the first time on appeal.  

Second, defendant lacks standing to challenge New York’s gun licensing scheme 

because he did not submit to the required background check or attempt to obtain a gun 

license lawfully.  This Court should not countenance his actions in procuring a firearm 

illegally, carrying it on the city streets in stark violation of New York law, and then 

asking for permission afterwards.  Defendant seeks to avoid the lawful process of 

applying for a gun license and instead to transform New York’s criminal courts into 

retroactive licensing authorities.  That subverts the goal of public safety underlying New 

York’s gun licensing scheme, and it is not the proper role of the criminal judicial system. 

Relatedly, this Court has no jurisdiction to hear defendant’s complaints about 

the licensing requirements of Penal Law § 400.00.  He was not aggrieved by those 

licensing requirements, because he did not apply for a license and therefore was not 

denied a license based on any of the specific provisions in the statute.  Instead, he was 
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prosecuted because he procured and carried an illegal gun without taking any of the 

required steps for obtaining a gun license, including submitting to a background check. 

Third, defendant’s Second Amendment claim fails on the merits.  Bruen 

invalidated only one small part of New York’s gun licensing scheme: the “proper cause” 

requirement for obtaining a concealed carry permit.  It did not legalize the carrying of 

unlicensed weapons, nor did it address—much less invalidate—the remaining 

provisions of New York’s licensing regime.  The Supreme Court’s narrow holding in 

Bruen, therefore, did not prevent the state from prosecuting defendant for unlicensed 

gun possession. 

A. Defendant’s Bruen Claim Is Partially Unpreserved.

In his pre-plea motion to dismiss, defendant argued broadly that Bruen 

invalidated New York’s gun possession laws.  He did not, however, identify any alleged 

flaws in the state’s licensing requirements other than the “proper cause” requirement 

invalidated in Bruen (A015-16).  Pertinent here, he did not complain about the “good 

moral character” requirement that he challenges for the first time on appeal to this 

Court (DB: 33).7 

Defendant’s newfound appellate argument is unpreserved.  To preserve a claim 

for appeal, a dismissal motion must be “specifically directed” at the alleged error.  People 

7 On appeal to the Appellate Division, defendant unsuccessfully raised unpreserved challenges 
to other aspects of New York’s gun laws (A069-71).  He does not renew those claims in this 
Court. 
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v. Gray, 86 N.Y.2d 10, 19 (1995).  Here, therefore, defendant’s failure to challenge the

“good moral character” requirement below is fatal to his appellate claim.  See Cabrera, 

41 N.Y.3d at 39.  In fact, by failing to raise that claim to the trial court, defendant 

prevented the People from developing a proper record to defend the challenged 

provision.  See Kinchen, 60 N.Y.2d at 774. 

B. Defendant Lacks Standing to Challenge the Constitutionality of New York’s Gun
Licensing Scheme. 

As the courts below found, defendant lacks standing to raise a Second 

Amendment claim.  He did not apply for a gun license, submit to the required 

background check, or follow any lawful process to procure a firearm in New York. 

Instead, he obtained a gun illegally and carried it on the city streets, notwithstanding his 

violent criminal history.  He now asks this Court to sanction that conduct after the fact. 

This Court should decline to do so.  After all, to protect public safety, New York 

reasonably requires that individuals submit to background checks before they carry 

loaded weapons on city streets. 

The Second Circuit’s holding in United States v. Decastro, 682 F.3d 160 (2d Cir. 

2012), is instructive.  There, the defendant legally acquired a gun in Florida.  However, 

he lacked a license to possess the gun in New York, where he lived.  He submitted a 

false gun registration form, claiming that he lived in Florida, and illegally brought the 

gun (a Taurus pistol) to New York.  See id. at 161-62.  The defendant was charged by 

federal authorities with illegally transporting the firearm into his state of residence (New 
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York) from another state (Florida).  Id. at 162; see U.S.C. 922(a)(3).  He moved to dismiss 

the charges, contending that the federal law was facially unconstitutional.  In particular, 

he asserted that New York City’s gun control laws were so restrictive as to constitute a 

complete ban, which, he claimed, left him no choice but to purchase a handgun out of 

state.  Decastro, 682 F.3d at 162.  After the District Court denied the dismissal motion, 

the defendant was convicted and sentenced to two years’ probation.  Id. at 163. 

The Second Circuit affirmed the defendant’s conviction.  Pertinent here, the 

court ruled that “because [the defendant] failed to apply for a gun license in New York, 

he lack[ed] standing to challenge the licensing laws of the state.”  Id. at 164.  The Second 

Circuit explained that “[a]s a general matter, to establish standing to challenge an 

allegedly unconstitutional policy, a plaintiff must submit to the challenged policy.”  Id. 

(internal quotation marks omitted).  The court noted, too, that the defendant had not 

made a “substantial showing” that it would have been “futile” for him to apply for a 

handgun license in New York.  Id. 

The Second Circuit next considered whether the federal law at issue (18 U.S.C. 

§ 922(a)(3))—which applied to the defendant regardless of whether he had a New York

gun license—was facially unconstitutional.  The court rejected that challenge and 

affirmed the conviction.  See Decastro, 682 F.3d at 168-70. 

The Second Circuit’s holding in Decastro derives from the Supreme Court’s 

longstanding rule that a party has standing to raise a claim only if the “injury” suffered 

by the party is “fairly traceable” to the opposing party’s “allegedly unlawful conduct.” 
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Allen v. Wright, 468 U.S. 737, 751 (1984).  In Decastro, the Second Circuit found no 

standing to challenge New York City’s gun licensing regime, because the defendant’s 

“injury”—that is, his federal conviction under 18 U.S.C. 922(a)(3)—was not fairly 

traceable to any infirmity in New York’s gun licensing laws.  Because the defendant 

never applied for a New York gun license, he could only speculate as to whether he 

would have obtained one if he had applied.  Decastro, 682 U.S. at 164; accord Allen, 468 

U.S. at 746, 755 (parents lacked standing to challenge the tax-exempt status of allegedly 

racially discriminatory private schools to which their children had not applied); Moose 

Lodge No. 107 v. Irvis, 407 U.S. 163, 166-68 (1972) (plaintiff lacked standing to challenge 

the allegedly discriminatory membership policy of a club to which he never applied). 

That doctrine applies here.  Contrary to defendant’s argument, he was not 

aggrieved by New York’s gun licensing scheme—in particular, by the “proper cause” 

and “good moral character” requirements on which his appeal focuses (DB: 31-34).  

Because defendant never applied for a gun license, the record does not reveal whether 

either of those provisions would have prevented him from obtaining one.  Likewise, 

the record does not reveal whether—if defendant had applied and was denied a 

license—it would have been because of one of the challenged provisions or, 

alternatively, because of a provision that is plainly constitutional, such as the prohibition 

on possession of firearms by convicted felons.  Therefore, defendant is wrong to assert 

that his weapon possession “conviction was traceable to” New York’s allegedly 

“unconstitutional licensing” requirements (DB: 30). 
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Simply put, defendant lacks standing to challenge New York’s gun licensing 

scheme, because it is “speculative” whether the provisions he challenges had anything 

to do with his failure to obtain a gun license.  See Allen, 468 U.S. at 752.  Indeed, given 

that defendant—who had a violent felony history—procured a gun illegally and 

concealed it in his moped, it is equally likely that he would not have sought a gun 

license—and still would have carried the firearm illegally—even if the challenged 

provisions had not been in the statute.  This Court, therefore, should not entertain 

defendant’s attempt to litigate the validity of New York’s gun licensing scheme after he 

willfully obtained an illegal gun. 

By the same token, defendant cannot fairly argue that he was “aggrieved” by the 

portions of New York’s licensing scheme he now challenges.  Like standing, 

“aggrievement” is a jurisdictional prerequisite to appellate review.  The Appellate 

Division has jurisdiction to review only those determinations “which may have adversely 

affected the appellant.”  CPL § 470.15(1) (emphasis added).  This Court “has construed 

CPL 470.15(1) as a legislative restriction” not only on the Appellate Division’s review 

power but also, “concomitantly,” on this Court’s review power.  People v. LaFontaine, 92 

N.Y.2d 470, 474 (1998). 

Here, the record does not reveal that defendant was “adversely affected” by the 

licensing provisions of Penal Law § 400.00 he now challenges: namely, the “proper 

cause” requirement invalidated in Bruen and the “good moral character” provision that 

the Bruen Court did not address.  Defendant was charged with second-degree weapon 
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possession under Penal Law § 265.03(3), and he pled guilty to attempting to commit 

that crime.  On appeal, defendant does not identify any offending language in 

§ 265.03(3).  Instead, he alleges defects in the licensing scheme set forth in Penal Law

§ 400.00.  But the requirements of § 400.00 did not adversely affect him, because he

was not denied a license based on the provisions he now challenges.  Defendant was 

convicted because he possessed a loaded firearm in violation of § 265.03(3), not because 

he failed to satisfy any particular licensing requirement of § 400.00.  Because defendant 

did not submit to the licensing process or undergo a background check, he should not 

be heard to parse the licensing provisions of § 400.00, which he made no attempt to 

satisfy. 

By analogy, a person lacks standing to challenge an administrative action unless 

they suffered some actual harm from the action.  “[T]he injury must be more than 

conjectural.”  New York State Ass’n of Nurse Anesthetists v. Novello, 2 N.Y.3d 207, 211 

(2004).  Speculation about a governmental action or decision cannot “supply the 

missing ingredient of in-fact injury.”  Id. 

So too here.  Defendant seeks an advisory opinion about the constitutionality of 

hypothetical grounds for why he might have been denied a gun license had he applied 

for one.  But it is merely speculative—particularly given defendant’s predicate felon 

status—(1) whether defendant would have applied for a gun license but for the 

challenged provisions and (2) if he had applied, whether the application would have 

been denied because of those provisions.  This Court, therefore, can only speculate as 
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to whether defendant was adversely affected by the challenged provisions of § 400.00, 

which is insufficient to create an adequate record to support a finding of standing.  See 

Kinchen, 60 N.Y.2d at 774. 

Significantly, the Fourth Department has joined the First Department in holding 

that a defendant who never applied for a gun license lacks standing to challenge the 

constitutionality of the state’s weapon possession laws.  See People v. Davis, 234 A.D.3d 

1356 (4th Dept. 2025).  Courts from other jurisdictions have reached similar results.  In 

State v. Wade, 301 A.3d 393 (N.J. App. 2023), a New Jersey appellate court ruled that “a 

motion to dismiss criminal charges is not the proper venue for demonstrating that 

defendants would have been granted a gun-carry permit but for” the challenged 

provision of the state’s licensing scheme.  Id. at 403.  The court explained, “If 

defendants had applied for gun-carry permits, there would be a complete record of why 

they were not granted the permits,” and the court “would not be left to speculate that 

defendants were denied the permits because of” the challenged provision.  Id.  The 

court underscored that even “law-abiding citizens are not free to ignore a statute and 

presume that they would have been granted a permit but for one potentially invalid 

provision of a permit statute.”  Id.; accord State v. Wilson, 543 P.3d 440, 444-45 (Haw. 

2024) (although the defendant had standing to challenge the constitutionality of the 

statutes under which he was facing charges, he lacked standing to challenge the 

constitutionality of the state’s gun licensing regime, because he had not applied for a 

license), cert. denied, 145 S.Ct. 18 (2024); Bourdeau v. State, 2023 WL 6567799, at *3-4 (Md. 
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App. Oct. 10, 2023) (unpublished) (“A person who has not applied for a handgun carry 

permit does not have standing to challenge the constitutionality of the permitting 

scheme itself”).  

Defendant’s reliance on the First Amendment jurisprudence, such as Shuttlesworth 

v. City of Birmingham, 394 U.S. 147 (1969), and Staub v. City of Baxley, 355 U.S. 313 (1958),

is inapt (DB: 28).  Critical differences exist between First and Second Amendment 

rights.  As explained in Part C, below, the Supreme Court held in Bruen that the right to 

bear arms is afforded only to law-abiding citizens; it can be denied to people whose 

backgrounds indicate that their possession of a weapon endangers the community.  See 

United States v. Rahimi, 602 U.S. 680 (2024) (persons who pose a credible threat to the 

physical safety of another may be disarmed).  By contrast, a predicate felon or a person 

with a mental health history may not be subjected to a background check before being 

allowed to speak.  That is because speech, unlike gun possession, rarely implicates public 

safety.  

Similarly, defendant is wrong to rely on Smith v. Cahoon, 283 U.S. 553, 560 (1931), 

which concerned the constitutionality of a state licensing requirement for common 

carriers.  That licensing requirement was merely a commercial regulation that lacked the 

public safety implications of a gun licensing scheme.  Again, as Bruen recognized, states 

have the right to insist that individuals obtain a license before carrying a gun.  Defendant 

had no right to flip that procedure on its head by obtaining an illegal gun first and then 

asking permission to do so from the courts only after he was caught. 
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For those reasons, the People respectfully submit that this Court should not 

adopt the view expressed in Judge Rivera’s dissent in People v. Garcia, which opined, 

relying on Shuttlesworth, Staub, and Smith, that a defendant facing a criminal weapons 

charge had standing to challenge the underlying licensing scheme.  Garcia, 41 N.Y.3d 

62, 74 (2023).8  As described above, defendant was not aggrieved by the specific 

licensing provisions he now challenges.  Further, because of the public safety risk posed 

by unlicensed gun possession, individuals should be required to follow a lawful process 

to vindicate their Second Amendment rights.  A person who believes he has a 

constitutional right to carry a loaded firearm in public should not be able to take the 

law into his own hands by obtaining an illegal gun and asking for permission only after 

he is caught. 

Defendant’s reliance on Antonyuk v. James, 120 F.4th 941 (2d Cir. 2024), is 

misplaced (DB: 30).  Five of the six plaintiffs in Antonyuk were licensed gun owners 

with concealed carry permits who challenged state laws banning the carrying of firearms 

in sensitive and restricted locations.  Id. at 958-59.  Those plaintiffs obviously had 

standing.  The sixth plaintiff (Sloane) asked the court to strike down aspects of the 

licensing process, including the requirements that he submit to an in-person interview, 

undergo firearms training, and make other disclosures.  Id. at 458-59.  The court held 

8 Likewise, this Court should not follow California intermediate appellate court decisions that 
reached the same result.  See, e.g., In re D.L., 93 Cal.App.5th 144 (Cal. App. 2023). 
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that Sloane had standing to bring a civil suit challenging the licensing rules, because the 

injury he allegedly suffered “flows from the application itself, not from his asserted 

ineligibility for a license.”  Id. at 979.  

The Court distinguished Decastro, observing that the defendant there did not have 

standing, because he failed to show that “he had been or would have been denied a 

license under the allegedly-unconstitutional rules.”  Antonyuk, 120 F.4th at 978.  Hence, 

the defendant’s injury in Decastro (his criminal conviction) was not fairly traceable to the 

licensing process.  Id. at n.21.  Similarly, here, as discussed, defendant’s criminal 

conviction is not traceable to the provisions of New York’s licensing rules that he now 

challenges. 

Further, unlike the defendant here, the plaintiff in Antonyuk did not flout the law 

by procuring an illegal firearm and then asking the courts for permission afterwards. 

Instead, he filed a civil suit and sought redress in a court of law—the proper way to 

raise a Second Amendment claim. 

Defendant also inaptly relies on a District of Columbia case, Plummer v. United 

States, 983 A.2d 323 (D.C. 2009).  There, the court held that a criminal defendant had 

standing to challenge the District of Columbia’s “absolute prohibition” on gun 

ownership, because it would have been futile for him to obtain a license.  Id. at 342; 

accord Decastro, 682 F.3d at 160.  Here, by contrast, New York does not have an absolute 

ban on gun ownership.  And, as the trial court found, defendant failed to make a 

“substantial showing” that it would have been futile for him to apply for a license 
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(A040).  Notably, the First Department has recognized only one exception to the 

standing doctrine: where the defendant was charged with possessing a weapon for 

which a license is unavailable, such as an assault rifle or a large capacity magazine.  See 

People v. Velardo, 228 A.D.3d 520 (1st Dept. 2024); People v. Archibald, 225 A.D.3d 548, 

549 (1st Dept. 2024).  That is not the case here. 

Moreover, even if defendant had made a showing of futility, the People submit 

that neither Plummer, nor the dicta in Decastro regarding futility, should state the law of 

New York.  If a futility exception were recognized, the most dangerous gun offenders—

including those caught with illegal machine guns or assault rifles—would have 

automatic standing to raise a Second Amendment claim simply because they could not 

acquire a license under New York law.  This would permit them to invoke their 

purported Second Amendment rights without ever submitting to a background check 

or following a lawful process.  Notably, the gun case that Decastro cites in support of a 

“futility” exception, Bach v. Pataki, 408 F.3d 75 (2d Cir. 2005), was a civil suit in which 

the plaintiff—a “model citizen”—followed all the rules and then sued for the right to 

obtain a New York gun license as a nonresident.  Id. at 76-77.  The plaintiff did not take 

it upon himself to flout New York’s gun laws. 

In short, defendant lacks standing here, because his conviction is not fairly 

traceable to the licensing provisions he now challenges.  Further, defendant should not 

be heard to raise a Second Amendment claim where he armed himself illegally and 

sought permission to do so after the fact, when he was caught with an illicit firearm.  If 
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defendant were accorded standing to raise a Second Amendment claim, it would 

incentivize non-law-abiding persons to carry loaded firearms in public in defiance of 

the state’s “reasonable, well-defined restrictions.”  Bruen, 597 U.S. at 70.  Neither Bruen 

nor any other binding precedent requires that result. 

C. Bruen Did Not Prevent The State From Prosecuting Defendant For Carrying An
Unlicensed, Loaded Firearm On The City Streets. 

Even if defendant’s Second Amendment claims were reviewable, they would fail. 

The Supreme Court has long held that states may require gun owners to obtain a license, 

and Bruen reaffirmed that rule.  Bruen also made clear that only law-abiding, responsible 

citizens enjoy the right to bear arms.  Contrary to defendant’s argument, the state had 

no duty to present historical evidence on those points, as they have been established by 

the Supreme Court and were reaffirmed in Bruen.  And, in appealing his criminal 

conviction, defendant may not ask this Court to consider hypothetical challenges to 

New York’s gun laws that might be brought by others so long as the law was properly 

applied to him. 

1. New York’s Gun Licensing Scheme

Under New York law, it is illegal to possess an unlicensed firearm.  The degree 

of crime depends on various factors, including whether the firearm is loaded, whether 

it is possessed outside one’s home or place of business, and whether the defendant 

harbors the intent to use it unlawfully.  See Penal Law § 265.01 et seq.  Pertinent here, 
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possession of a loaded firearm outside one’s home or place or business constitutes a 

class C violent felony.  See Penal Law §§ 70.02(1)(b), 265.03(3).  

A person may avoid criminal liability for possessing a firearm if he or she has a 

valid New York gun license.  See Penal Law § 265.20(3).  To obtain a license, an applicant 

must submit to an investigation, and the licensing officer must find that “all statements 

in a proper application for a license are true.”  Penal Law § 400.00(1).  The applicant 

must be of requisite age and good moral character.  Penal Law § 400.00(1)(a)-(b).  A 

prior felony conviction, outstanding warrant or order of protection, fugitive status, drug 

addiction, or history of mental illness may disqualify an applicant.  Penal Law 

§ 400.00(1)(c)-(n).

At the time of defendant’s arrest, to obtain a special permit authorizing the 

carrying of a concealed firearm outside one’s home or place of business, an applicant 

needed to show “proper cause” (Penal Law § 400.00(2)(f) (former)), which courts 

defined as “a special need for self-protection distinguishable from that of the general 

community or of persons engaged in the same profession.”  In re Klenosky v. New York 

City Police Dept., 75 A.D.2d 793 (1st Dept. 1980), aff’d, 53 N.Y.2d 685 (1981).9  Thus, the 

“proper cause” requirement, which Bruen invalidated, applied only to obtaining a special 

9 Following Bruen, the Legislature eliminated the “proper cause” requirement for obtaining a 
concealed carry permit.  In its place, the Legislature substituted additional requirements, 
including the completion of a training class, an expanded background check including 
character references, a review of social media accounts, an in-person interview, and an 
expanded list of disqualifying prior convictions.  See Penal Law §§ 400.00(1)(o), (2)(f).  Those 
provisions are not at issue here. 
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kind of license, a concealed carry permit.  It was not part of the threshold standard for 

obtaining a New York gun license in the first place. 

2. The Supreme Court Has Affirmed A State’s Right To Require Gun Licensing And
To Restrict Gun Possession To Law-Abiding Citizens. 

In Heller v. District of Columbia, 554 U.S. 570 (2008), the Supreme Court first 

recognized an individual right to bear arms for self-defense unconnected to military 

service.10  There, the Court invalidated the District of Columbia’s total ban on handgun 

possession in the home for self-defense.  Id. at 635.  Still, the Court made clear that the 

Second Amendment right is neither “unlimited” nor “a right to keep and carry any 

weapon whatsoever in any manner whatsoever and for whatever purpose.”  Id. at 626.  

The Court emphasized that “nothing” in its decision “should be taken to cast doubt on 

longstanding prohibitions on the possession of firearms by felons and the mentally ill, 

or laws forbidding the carrying of firearms in sensitive places such as schools and 

government buildings.”  Id.  Further, the Court recognized that localities may enact 

“laws imposing conditions and qualifications on the commercial sale of arms.”  Id. at 

626-27.  The Court “identif[ied] these presumptively lawful regulatory measures only as

examples,” not as an “exhaustive” list.  Id. at 627 n.26; accord McDonald, 561 U.S. at 786. 

Bruen reaffirmed those holdings.  The plaintiffs in Bruen—“law-abiding, adult 

citizens” of New York—challenged the “proper cause” requirement for a concealed 

carry permit.  Bruen, 597 U.S. at 15.  Both individual plaintiffs submitted to and passed 

10 In McDonald v. City of Chicago, 561 U.S. 742 (2010), the Court applied this right to the states. 
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background checks and were issued restricted licenses, which allowed them to carry 

handguns outside the home for limited purposes.  However, they were denied full 

concealed carry permits because they had not demonstrated a special need to carry a 

weapon in public.  See id.  In a narrow ruling, the Court held that the Second 

Amendment protects the right to carry a gun in public for self-defense, which may not 

be conditioned on “demonstrating to government officers some special need.”  Id. at 

70. The Court noted that the “proper cause” standard authorized New York officials

to deny licenses “based on a perceived lack of need or suitability.”  Id. at 13. 

Still, the Bruen Court reiterated that the Second Amendment right was subject to 

“well-defined restrictions governing the intent for which one could carry arms, the 

manner of carry, or the exceptional circumstances under which one could not carry 

arms.”  Bruen, 597 U.S. at 38.  The Court expressed approval for the gun licensing 

regimes of 43 states, “which often require applicants to undergo a background check 

or pass a firearms safety course.”  Id. at 38 n.9.  The Court explained that these rules 

were “designed to ensure only that those bearing arms in the jurisdiction are, in fact, 

‘law-abiding, responsible citizens.’”  Id. (quoting Heller, 554 U.S. at 635). 

Concurring in Bruen, Justice Kavanaugh (joined by the Chief Justice) observed 

that “the Court’s decision does not prohibit States from imposing licensing 

requirements for carrying a handgun for self-defense.”  Bruen, 597 U.S. at 79 

(Kavanaugh, J., concurring).  Justice Kavanaugh observed that New York may continue 

to require licenses for carrying handguns for self-defense so long as it “employ[s] 
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objective licensing requirements like those used by the 43 shall-issue States.”  Id. at 80. 

Citing Heller, Justice Kavanaugh declared that “the Second Amendment allows a variety 

of gun regulations,” including “prohibitions on the possession of firearms by felons and 

the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 

schools and government buildings.”  Id. at 81 (Kavanaugh, J., concurring) (internal 

quotation marks omitted). 

Justice Alito echoed those comments, observing that the Court had not 

“disturbed anything that we said in Heller or McDonald…about restrictions that may be 

imposed on the possession or carrying of guns.”  Bruen, 597 U.S. at 72 (Alito, J., 

concurring).  Justice Alito added that the Bruen “holding decides nothing about who 

may lawfully possess a firearm or the requirements that must be met to buy a gun.”  Id. 

Thus, the Supreme Court’s opinion in Bruen and concurring opinions joined by 

three of the six Justices in the Bruen majority make clear that New York may continue 

to require gun licenses, that license applicants may be required to undergo background 

checks, and that gun ownership may be restricted to law-abiding citizens.  The sole 

holding of Bruen was that New York may not require a concealed carry permit applicant 

to show a “special need” to carry a firearm for self-defense.   

Subsequently, in United States v. Rahimi, 602 U.S. 680, supra, the Supreme Court 

upheld the defendant’s conviction for possessing a firearm while subject to a civil order 

of protection, rejecting the defendant’s Second Amendment challenge.  The Court 

explained that an individual who poses a credible threat to the physical safety of another 
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may be disarmed consistent with the Second Amendment.  Id. at 690.  The Court 

declared, “Since the founding, our Nation’s firearm laws have included provisions 

preventing individuals who threaten physical harm to others from misusing firearms. 

As applied to the facts of this case, [18 U.S.C. § 922(g)(8)] fits comfortably within this 

tradition.”  Id.  Further, while noting that Bruen had applied a historical test, the Court 

made clear that Second Amendment principles are not “trapped in amber.”  Id. at 691.  

Instead, the “appropriate analysis” is whether “the challenged regulation is consistent 

with the principles that underpin our regulatory tradition”—that is, whether it is 

“relatively similar” to laws that our tradition is understood to permit.”  Id. at 692 

(internal quotation marks omitted).  The Court found that disarming persons who 

posed a credible threat of physical harm to others was consistent with that tradition.  Id. 

at 693-700. 

3. Bruen Did Not Prevent The State From Prosecuting Defendant For Unlicensed
Weapon Possession. 

Here, Bruen did not prevent the state from prosecuting defendant for possessing 

an unlicensed weapon on the city streets.  As demonstrated above, Bruen invalidated 

only one small portion of New York’s gun licensing regime: the proper cause 

requirement for obtaining a concealed carry permit.  It left intact the remaining 

requirements for obtaining a gun license, including the requirements that all applicants 

submit to a background check and not be convicted felons. 
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Contrary to defendant’s contention (DB: 31), he was not prosecuted merely for 

failing to satisfy the “proper cause” requirement invalidated in Bruen.  Rather, he was 

prosecuted because he carried a loaded gun in public without satisfying any of the 

threshold requirements for obtaining a gun license.  Indeed, he did not submit to a 

background check, which was necessary for the licensing authority to evaluate whether 

there were any disqualifying facts, such as a serious criminal history, a disqualifying 

mental health history, orders of protection, or substance abuse.  As explained above, 

the state was permitted to require a background check to ensure that defendant was a 

law-abiding citizen entitled to the protection of the Second Amendment.  His failure to 

submit to that process was a violation of the law.  And his brazen act of carrying a 

loaded gun in public without ever submitting to that lawful process was criminal 

conduct that the state had the right to prosecute. 

This same result holds true regardless of whether defendant’s Bruen claim is 

described as a “facial” or an “as-applied” challenge.  First, a facial challenge to a statute 

is the “most difficult challenge to mount successfully, because it requires a defendant 

to establish that no set of circumstances exists under which the Act would be valid.” 

Rahimi, 602 U.S. at 693 (internal quotation marks omitted).  Thus, to find the statute 

facially valid, this Court must determine only that New York’s gun licensing scheme “is 

constitutional in some of its applications.”  Id. 

That test is easily met here.  In Heller and Bruen, the Supreme Court unequivocally 

stated that states may have gun licensing schemes, that they may require applicants to 
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undergo background checks, and that they may deny gun licenses to persons with felony 

criminal histories and who are suffering from mental illness.  Further, in Rahimi, the 

Court ruled that persons who pose a credible threat to the safety of others may be 

disarmed. 

Here, therefore, New York’s licensing scheme is facially constitutional in at least 

several of its applications, in that it requires background checks and lists prior felony 

convictions and mental illness as disqualifying factors.  Because New York would be 

justified in denying a gun license to a person who had a prior felony conviction—or 

whose background check indicated that they posed a credible threat to the physical 

safety of another—defendant’s facial challenge fails.  

Significantly, Judge Rivera recognized as much in Garcia, where she opined that 

the defendant’s challenges to New York’s gun licensing regime should be rejected while 

dissenting on different grounds not at issue here.  Garcia, 41 N.Y.3d at 80-82.11  In 

concluding that the defendant’s facial challenge lacked merit, Judge Rivera noted that 

the plaintiffs in Bruen “did not challenge Penal Law § 265.03(3)—the section defendant 

was convicted of violating.”  Id. at 81.  Judge Rivera explained further that Bruen did not 

“nullif[y] New York’s regulation of public gun possession,” as demonstrated by “the 

11Judge Rivera dissented on the ground that, after Bruen, the intent to use a firearm unlawfully 
cannot be inferred from the mere possession of a gun.  Id. at 82.  Judge Rivera opined, too, 
that the trial court imposed improper restrictions on defense counsel’s questioning of 
prospective jurors.  Id. at 80-89.  The majority held that the trial court did not abuse its 
discretion during voir dire and rejected the defendant’s Bruen claims as unpreserved.  Id. at 68-
70.
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Bruen majority’s reference to certain common regulatory requirements…, as well as 

Justice Kavanaugh’s concurring opinion, joined by Chief Justice Roberts, that states are 

not prohibited from imposing licensing requirements for carrying a handgun for self-

defense.”  Id.  Judge Rivera observed, therefore, that a “solid majority of the United 

States Supreme Court recognizes some form of gun possession regulation as 

constitutional.”  Id.  Defendant’s facial challenge here should be rejected for the same 

reasons. 

Second, defendant cannot succeed on the only challenge that may legitimately be 

raised on appeal from a criminal conviction—an “as-applied” claim that the law was 

unconstitutionally applied to him.  As the Second Circuit made clear in Decastro, “‘a 

person to whom a statute may constitutionally be applied will not be heard to challenge 

that statute on the ground that it may conceivably be applied unconstitutionally to 

others, in other situations not before the Court.’”  Decastro, 682 F.3d at 163, (quoting 

Parker v. Levy, 417 U.S. 733, 759 (1974)) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 

610 (1973) (internal quotations omitted)).12 

Here, any “as-applied” Second Amendment claim would fail.  For one thing, any 

as-applied challenge would be unpreserved.  In his brief, defendant asks this Court to 

12 The only exception is that a facial challenge may be raised to a substantially overbroad law 
that infringes freedom of speech, even if an as-applied challenge would not succeed.  See, e.g., 
Americans for Prosperity v. Bonta, 594 U.S. 595, 615 (2021); Town of Delaware v. Leifer, 34 N.Y.3d 
234, 244 (2019).  The Supreme Court has not “recognized an ‘overbreadth’ doctrine outside 
the limited context of the First Amendment.”  United States v. Salerno, 481 U.S. 739, 745 (1987). 
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consider only a facial challenge to the statute.  He notes that in his pre-plea dismissal 

motion, he “challenged New York’s licensing in its entirety following Bruen,” adding 

that he did not ask the court to consider whether “he would have been denied a license” 

had he applied for one (DB: 30; see DB: 31 n.13).  He even acknowledges that it is 

unclear whether he had standing to raise an as-applied challenge (DB: 30).  This Court 

may not review that unpreserved claim.  Cabrera, 41 N.Y.3d at 39. 

Further, as discussed in Part B, above, defendant lacks standing to raise an “as-

applied” challenge, because he did not apply for a New York gun license.  He cannot 

fairly claim that the licensing laws were inappropriately applied to him, because he never 

submitted to the process and thus denied the licensing authorities an opportunity to 

consider his application.  A court should determine, after the fact, if defendant would 

have received a license had he applied for one. 

Regardless, the record leaves no doubt that New York’s criminal weapon 

possession laws were properly applied to defendant.  He eschewed a background check, 

thumbed his nose at New York’s licensing process, and drove on Bronx streets packing 

a loaded weapon in his moped.  The state, therefore, properly prosecuted him for 

possessing an unlicensed, loaded firearm outside his home or place of business.  After 

all, Bruen made clear that states are permitted to require gun licenses and background 

checks.  It was entirely consistent with Bruen for the state to enforce those rules by 

prosecuting defendant for carrying an unlicensed gun. 
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Similarly, defendant had no right to possess a gun, because he was not a law-

abiding citizen.  See Bruen, 597 U.S. at 38 n.9; Heller, 554 U.S. at 626.  On the contrary, 

he was a violent recidivist—a poster child for why gun licensing laws exist.  Defendant 

had previously been convicted of armed robbery in Georgia.  In the present case, he 

was arrested after the police responded to a domestic violence complaint, and an officer 

heard him threaten to kill the victim and her mother (RA2).  Defendant, therefore, 

posed a credible threat to the safety of others and could lawfully be disarmed.  See 

Rahimi, 602 U.S. at 690. 

Defendant asserts that his Georgia armed robbery conviction is “irrelevant” to 

this Court’s determination of his Bruen claim, because it was not mentioned in the pre-

plea dismissal motion papers (DB: 6 n.2).  But the conviction was discussed at 

defendant’s arraignment (RA9, RA11, RA13), and it was recounted on defendant’s RAP 

sheet and in the Presentence Report (RA19-20).  In fact, defendant acknowledged the 

Georgia conviction in his Appellate Division brief (A071).  Further, at arraignment, 

defense counsel made a Bruen argument, and the prosecutor cited defendant’s out-of-

state conviction in response (RA11-13).  That conviction, therefore, is properly 

considered by this Court, notwithstanding defendant’s incorrect assertion in his pre-
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plea dismissal motion that he “does not have a violent felony record” (A012 at ¶ 6)—a 

contention belied by the record and by defendant’s own Appellate Division brief.13 

Simply put, any “as-applied” challenge is unpreserved, and it would fail for 

multiple reasons.  Nor should this Court grant defendant’s request for a remand to 

assess the remaining provisions of New York’s licensing scheme under Bruen’s historical 

analysis (DB: 34-35).  As explained, the state had every right to enforce its requirement 

that defendant submit to a background check before carrying a loaded firearm in public—

and to limit gun possession to law-abiding citizens.  As Judge Rivera opined in her 

Garcia dissent, defendant’s failure to apply for a license is “fatal” to his as-applied 

challenge, “because he has deprived the State of an opportunity to assess his eligibility 

for a license.”  Garcia, 41 N.Y.3d at 81 (Rivera, J., dissenting). 

As Judge Rivera further explained, “remittal is not appropriate to address the 

factual deficiencies in defendant’s as-applied claims.  Id.  Rather, “[r]eturning the case 

to the trial court would devolve the proceeding to a quasi-administrative hearing and 

circumvent the regulatory structure.”  Id. at 81-82.  Judge Rivera continued, 

“[p]ermitting this end run incentivizes gun owners to flout the State’s licensing laws, 

increasing the risk to the public and gun-related violence.  The fact is that the Bruen 

13 This Court may take judicial notice of the lower court records, including defendant’s 
Appellate Division brief acknowledging his Georgia conviction.  See generally Long v. State of 
New York, 7 N.Y.3d 269, 275 (2006) (taking judicial notice of court records demonstrating 
indictment not dismissed).  In fact, defendant included that brief in his appendix to this Court. 
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majority did not abolish New York’s licensing regime but instead reaffirmed regulation 

as constitutionally permissible.”  Id. at 82. 

Nothing more need be said to sustain defendant’s conviction.  Still, defendant’s 

unpreserved challenge to the “good moral character” requirement of Penal Law 

§ 400.00(1)(b) merits brief comment.  For one thing, defendant was not aggrieved by

that provision, because he was not denied a license on that basis, as he never applied 

for a license.  Hence, he should not be heard to challenge the good moral character 

provision in this appeal. 

Moreover, that provision does not confer unfettered discretion on licensing 

officials.  Instead, New York courts have upheld that requirement by interpreting it 

narrowly as a proxy for being a law-abiding citizen—consistent with Bruen and Rahimi.  

See Caputo v. Kelly, 117 A.D.3d 644, 644-45 (1st Dept. 2014) (the provision is intended 

to “keep[] guns away from people who have shown they cannot be trusted to obey the 

law”); Sanicola v. City of New York, 224 A.D.3d 578, 579 (1st Dept. 2024) (gun license 

applicant failed to establish good moral character in light of domestic violence incidents, 

orders of protection entered against him, and his “lack of candor and concern for the 

safety of others”). 

Likewise, in Antonyuk, the Second Circuit upheld the analogous good moral 

character requirement in New York’s Concealed Carry Improvement Act (CCIA).  The 

court explained that the requirement was “a proxy for dangerousness: whether the 

applicant, if licensed to carry a firearm, is likely to pose a danger to himself, others, or 
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public safety.”  Antonyuk, 120 F.4th at 981.  The court held that an inquiry into whether 

a prospective gun owner could be trusted to use a weapon “only in a manner that does 

not endanger oneself or others” fell “within the historical tradition of preventing 

dangerous individuals from carrying guns.”  Id. at 985.  The court rejected the argument 

that New York conferred too much discretion on licensing officials, noting that “more 

than a dozen” of the “shall-issue” state licensing regimes cited with approval in Bruen 

“confer some measure of discretion on licensing officers,” and “Bruen did not totally 

foreclose discretion and does not require invalidation of New York’s character 

requirement.”  Id. at 995. 

Finally, the “proper cause” requirement that Bruen invalidated is easily severable 

from the remainder of New York’s gun licensing scheme.  “Severability is…a matter of 

state law.”  Leavitt v. Jane L., 518 U.S. 137, 139 (1996); see City of New Orleans v. Dukes, 

427 U.S. 297, 302 (1976).  In New York, severability turns on “whether the legislature, 

if partial invalidity had been foreseen, would have wished the statute to be enforced 

with the invalid part exscinded, or rejected altogether.”  CWM Chem. Servs., L.L.C. v. 

Roth, 6 N.Y.3d 410, 423 (2006) (quoting People ex rel. Alpha Portland Cement Co. v. Knapp, 

230 N.Y. 48, 60 (1920)).  The answer “must be reached pragmatically, by the exercise 

of good sense and sound judgment, by considering how the statutory rule will function 

if the knife is laid to the branch, instead of at the roots.”  Id.  

Here, the valid and invalid portions of New York’s gun licensing statute are 

severable.  Penal Law § 400.00(1) sets forth the requirements to obtain a gun license 
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and is distinct from subsection § 400.00(2), which included the “proper cause” 

requirement for a special, concealed carry permit.. The general licensing requirements 

of § 400.00(1) are complete and capable of independent application without reference 

to former § 400.00(2)(f).  In fact, the decision by the Legislature to substitute new 

requirements for “proper cause” in response to Bruen confirms that the invalid 

provision is severable.14 

Simply put, the Legislature surely would have wanted New York’s remaining gun 

licensing regulations to survive, even without the proper cause provision.  After all, if 

New York’s gun regulations were invalidated in their entirety, any individual—

regardless of their criminal background or history of violence—could carry a loaded 

firearm in public without consequences.  That would pose a grave threat to public 

safety.  Unsurprisingly, every court to consider the question has held that New York’s 

laws criminalizing the unlicensed possession of a firearm survive Bruen.  See, e.g., People 

v. Rivera, 233 A.D.3d 548 (1st Dept. 2024); People v. Outten, 233 A.D.3d 897, 898 (2d

Dept. 2024); Domino v. McGinty, 210 A.D.3d 1150, 1152 n.1 (3d Dept. 2022); People v. 

Davis, 234 A.D.3d 1356 (4th Dept. 2025). 

In sum, Bruen held that the Second Amendment protects the rights of “law-

abiding citizens” to obtain concealed-carry permits without having to demonstrate 

“proper cause.”  Bruen, 597 U.S. at 71.  It did not prevent New York from having a gun 

14 Penal Law §§ 400.00(1)(n), (o) (enacted July 1, 2022). 
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licensing scheme.  Nor did it give defendant the right to possess a firearm in the Bronx 

without a New York gun license. Therefore, contrary to defendant’s partially 

unpreserved claims—which he also lacks standing to raise—Bruen did not prevent 

defendant’s prosecution for toting an unlicensed, loaded firearm on the city streets.   
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DQG�LQWHOOLJHQWO\�ZDLYH�KLV�DELOLW\�WR�FKDOOHQJH�LW�RQ�DSSHDO���7KLV�&RXUW�FDQQRW�ILQG�WKDW�

0U�� -RKQVRQ�NQRZLQJO\�ZDLYHG� D� FODLP� WKDW�ZDV�QHLWKHU� LQFOXGHG� LQ� WKH�ZDLYHU� QRU�

SURSHUO\�ZDLYDEOH�XQGHU�WKHQ�ELQGLQJ�SUHFHGHQW���� 

3RLQW�,, 

0U�� -RKQVRQ·V� &RQYLFWLRQ� 6KRXOG� EH� 5HYHUVHG� DQG� WKH� &KDUJHV�
'LVPLVVHG�RU��0LQLPDOO\��D�+HDULQJ�2UGHUHG��5HSO\LQJ�WR�5%�3RLQW�
,,�DQG�$*�3RLQWV�,,��,,,�� 

 
$� 0U��-RKQVRQ�KDV�6WDQGLQJ� 
 

$V� LV� XQFRQWHVWHG��0U�� -RKQVRQ� GHVLUHG� WR� FDUU\� D� ILUHDUP� LQ�SXEOLF� IRU� VHOI�

SURWHFWLRQ�SXUSRVHV��$W�WKH�WLPH�RI�0U��-RKQVRQ·V�DUUHVW��1HZ�<RUN�XQFRQVWLWXWLRQDOO\�

EDUUHG�LQGLYLGXDOV�IURP�H[HUFLVLQJ�WKLV�6HFRQG�$PHQGPHQW�ULJKW�DEVHQW�DQ�DGGLWLRQDO�

VKRZLQJ�RI�SURSHU�FDXVH��1HZ�<RUN�6WDWH�5LIOH�	�3LVWRO�$VV·Q�Y��%UXHQ������8�6������������

������������������� 

 6XSUHPH�&RXUW�SUHFHGHQW�GLFWDWHV�WKDW�0U��-RKQVRQ�PD\�FKDOOHQJH�KLV�FRQYLFWLRQ�

IRU�YLRODWLQJ�1HZ�<RUN·V�IDFLDOO\�XQFRQVWLWXWLRQDO�OLFHQVLQJ�VFKHPH��VHH�0%�����FLWLQJ�

6KXWWOHVZRUWK�Y��&LW\�RI�%LUPLQJKDP������8�6��������������6WDXE�Y��&LW\�RI�%D[OH\������8�6��

������������DQG�6PLWK�Y��&DKRRQ������8�6���������������$FFRUG�3HRSOH�Y��*DUFLD�����1�<��G�

���������������5LYHUD��-���GLVVHQWLQJ���7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�´XQLIRUPO\�

KHOG�WKDW�WKH�IDLOXUH�WR�DSSO\�IRU�D�OLFHQVH�XQGHU�DQ�RUGLQDQFH�ZKLFK�RQ�LWV�IDFH�YLRODWHV�

WKH�&RQVWLWXWLRQ�GRHV�QRW�SUHFOXGH�UHYLHZ�LQ�WKLV�&RXUW�RI�D�MXGJPHQW�RI�FRQYLFWLRQ�

XQGHU�VXFK�DQ�RUGLQDQFH�µ�6WDXE������8�6��DW������ 

Appendix F

A140



�� 
 

 ,QWHUYHQRU�DQG�5HVSRQGHQW�PLVDSSUHKHQG�WKLV�FDVHODZ�LQ�FODLPLQJ�WKDW�LW�GRHV�

QRW�DSSO\�HTXDOO\�WR�0U��-RKQVRQ·V�6HFRQG�$PHQGPHQW�FKDOOHQJH��7KH\�DUJXH�WKDW�0U��

-RKQVRQ·V�SURVHFXWLRQ�FDQQRW�EH�WUDFHG�WR�DQ�XQFRQVWLWXWLRQDO�OLFHQVLQJ�VFKHPH��ERWK�

EHFDXVH� ILUHDUP�SRVVHVVLRQ�PD\� ODZIXOO\� EH� FRQGLWLRQHG�RQ�REWDLQLQJ� D� OLFHQVH�� DQG�

EHFDXVH�1HZ�<RUN·V�OLFHQVLQJ�VFKHPH�LQFOXGHG�RWKHU�YDOLG�FRPSRQHQWV�LQ�DGGLWLRQ�WR�

WKH�XQFRQVWLWXWLRQDO�SURSHU�FDXVH�UHTXLUHPHQW�WKDW�0U��-RKQVRQ�ZDV�UHTXLUHG�WR�VDWLVI\�

�5%�����������$*������ 

�(DFK� RI� WKHVH� IDFWV� ZHUH� MXVW� DV� WUXH� LQ� 6KXWWOHVZRUWK�� ZKLFK� FRQFHUQHG�

SURVHFXWLRQ�IRU�IDLOXUH�WR�REWDLQ�D�OLFHQVH�IRU�D�SXEOLF�GHPRQVWUDWLRQ��$V�PXQLFLSDOLWLHV�

´ULJKWIXOO\�H[HUFLVH�D�JUHDW�GHDO�RI�FRQWURO�LQ�WKH�LQWHUHVW�RI�WUDIILF�UHJXODWLRQ�DQG�SXEOLF�

VDIHW\�µ�WKH�&RXUW�DJUHHG�WKDW�WKH�)LUVW�$PHQGPHQW�ULJKW�WR�´FRPPXQLFDWH� LGHDV�E\�

FRQGXFW� VXFK� DV� SDWUROOLQJ�� PDUFKLQJ�� DQG� SLFNHWLQJ� RQ� VWUHHWV� DQG� KLJKZD\Vµ� ZDV�

SURSHUO\�VXEMHFW�WR�ODZIXO�UHJXODWLRQ������8�6��DW������VHH�:LOVRQ�Y��+DZDLL������6��&W������

�����������*RUVXFK��-���VWDWHPHQW�UHVSHFWLQJ�WKH�GHQLDO�RI�FHUWLRUDUL���QRWLQJ�LW�´LV�VXUHO\�

WUXHµ�WKDW�VWDWHV�FDQ�FRQWLQXH�WR�UHTXLUH�ILUHDUP�OLFHQVHV�IROORZLQJ�%UXHQ��´>E@XW�LW·V�MXVW�

DV�WUXH�WKDW�VWDWH�OLFHQVLQJ�UHJLPHV�FDQ�VRPHWLPHV�EH�VR�UHVWULFWLYH�WKDW�WKH\�YLRODWH�WKH�

6HFRQG�$PHQGPHQWµ��� 

 7KH� SHUPLWWLQJ� ODZ� DW� LVVXH� LQ� 6KXWWOHVZRUWK� FRQWDLQHG� SODLQO\� FRQVWLWXWLRQDO�

SURYLVLRQV�DNLQ�WR�D�EDFNJURXQG�FKHFN������8�6��DW������UHTXLULQJ�DSSOLFDQWV�WR�GLVFORVH�

EDVLF�LQIRUPDWLRQ�VXFK�DV�WKH�QXPEHU�RI�H[SHFWHG�SDUWLFLSDQWV�LQ�WKH�GHPRQVWUDWLRQ���
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7KH�SUREOHP�ZDV�WKDW�WKH�SHUPLWWLQJ�UHJLPH�XOWLPDWHO\�FRQIHUUHG�GLVFUHWLRQ�´WR�JUDQW�

RU�ZLWKKROG�D�SHUPLW�XSRQ�EURDG�FULWHULD�XQUHODWHG�WR�SURSHU�UHJXODWLRQ�µ�,G��DW������ 

�1HZ�<RUN·V� SURSHU�FDXVH� UHTXLUHPHQW� ZDV� VLPLODUO\� XQWHWKHUHG� IURP�SURSHU�

UHJXODWLRQ� RI� WKH� 6HFRQG� $PHQGPHQW� DQG� ZDV� OLNHZLVH� IRXQG� IDFLDOO\� LQYDOLG�� 6HH�

$QWRQ\XN�Y��-DPHV������)��WK������������G�&LU���������´%UXHQ�ZDV�D�IDFLDO�FKDOOHQJH�DQG�

SURFHHGHG�DFFRUGLQJO\�������+RZ�>WKH�SURSHU�FDXVH@�UXOH�ZDV�DSSOLHG�LQ�SDUWLFXODU�FDVHV�

ZDV�LUUHOHYDQW�JLYHQ�LWV�IDFLDO�FRQVWLWXWLRQDO�IODZ�µ���0U��-RKQVRQ�LV�QRW�FKDOOHQJLQJ�DQ\�

SDUWLFXODU� DSSOLFDWLRQ� RI�1HZ�<RUN� OLFHQVLQJ� WR� KLP�� EXW� UDWKHU� DOOHJHV� WKDW� KH�ZDV�

VXEMHFW� WR� DQ� XQFRQVWLWXWLRQDO� VWDQGDUG� WKDW�PDGH� LW� LPSRVVLEOH� IRU� KLP� WR� ODZIXOO\�

H[HUFLVH�KLV�6HFRQG�$PHQGPHQW�ULJKW�WR�SXEOLF�FDUU\�IRU�VHOI�GHIHQVH�SXUSRVHV�� 

6PLWK�� 6WDXE�� 6KXWWOHVZRUWK� FRQILUP� VWDQGLQJ� KHUH�� QRWZLWKVWDQGLQJ� WKH� 6WDWH·V�

DWWHPSWV�WR�GLVWLQJXLVK�WKHP��,QWHUYHQRU�QRWHV�WKDW�WKH�RUGLQDQFHV�DW�LVVXH�LQ�WKLV�WULR�

RI�FDVHV�ZHUH�IDFLDOO\�LQYDOLG�XQGHU�SULRU�6XSUHPH�&RXUW�SUHFHGHQW��$*���������EXW�QR�

ODQJXDJH�IURP�WKRVH�GHFLVLRQV�LOORJLFDOO\�VXJJHVWV�WKDW�WKH�VWDQGLQJ�DQDO\VLV�WXUQHG�RQ�

DQ�DVVHVVPHQW�RI�WKH�GHJUHH�WR�ZKLFK�WKH�FRQVWLWXWLRQDO�LVVXH�ZDV�´IRUHFORVHGµ�E\�SULRU�

GHFLVLRQV�� 

5HVSRQGHQW·V�UHSHDWHG�DSSHDOV�WR�SXEOLF�VDIHW\�HFKR�WKH�PHDQV�HQG�VFUXWLQ\�WKDW�

%UXHQ�H[SOLFLWO\�GLVDYRZHG��VHH�5%������������LG��DW�����GLVWLQJXLVKLQJ�6PLWK�RQ�WKH�VROH�

EDVLV� WKDW� LW� LQYROYHG� ´PHUHO\� D� FRPPHUFLDO� UHJXODWLRQ� WKDW� ODFNHG� WKH� SXEOLF� VDIHW\�

LPSOLFDWLRQV�RI�D�JXQ�OLFHQVLQJ�VFKHPHµ��������8�6��DW�����$QG�5HVSRQGHQW·V�VSHFLILF�

UHTXHVW� WKDW� WKLV� &RXUW� GHFOLQH� WR� DSSO\� )LUVW� $PHQGPHQW� FDVHODZ� WR� WKH� 6HFRQG�
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$PHQGPHQW�� �5%� �������� IOLHV� LQ� WKH� IDFH� RI� %UXHQ·V� DGPRQLWLRQ� WKDW� WKH� 6HFRQG�

$PHQGPHQW�´LV�QRW�D�VHFRQG�FODVV�ULJKW�µ�����8�6��DW�����7R�WKH�H[WHQW�RWKHU�6WDWHV·�

FRXUWV�KDYH�EHHQ�ZLOOLQJ� WR�GLPLQLVK�6HFRQG�$PHQGPHQW� ULJKWV�E\� DGRSWLQJ�VLPLODU�

DUJXPHQWV��WKHVH�GHFLVLRQV�VKRXOG�QRW�EH�IROORZHG��VHH�5%��������FLWLQJ�FDVHV����6HH��H�J���

6WDWH�Y��:DGH������$��G�����������1�-��$SS�������� �´:H�>GHFOLQH@� WR�DSSO\�ZKROHVDOH�

)LUVW�$PHQGPHQW�FDVHODZ�WR�D�6HFRQG�$PHQGPHQW�DQDO\VLVµ���&RPSDUH�:LOVRQ������6��

&W��DW�������� �7KRPDV��-���DQG�$OLWR��-��� VWDWHPHQW�UHVSHFWLQJ�WKH�GHQLDO�RI�FHUWLRUDUL��

�QRWLQJ� WKDW� ´WKH� 6HFRQG� $PHQGPHQW� ZDUUDQWV� WKH� VDPH� UHVSHFW� DV� DQ\� RWKHU�

FRQVWLWXWLRQDO�ULJKWµ�DQG�FULWLFL]LQJ�´ORZHU�FRXUWV·�FRQWLQXHG�LQVLVWHQFH�RQ�WUHDWLQJ�WKH�

6HFRQG�$PHQGPHQW�ULJKW�>@�FDYDOLHUO\µ�E\�EDUULQJ�LW�DV�D�GHIHQVH���TXRWDWLRQ�RPLWWHG���� 

,W�GRHV�QRW�KHOS�5HVSRQGHQW
V�VWDQGLQJ�DUJXPHQW�WR�LQYRNH�SXEOLF�VDIHW\�VLQFH���

+HOOHU�DQG�%UXHQ�JXDUDQWHH�D�ULJKW�WR�EHDU�DUPV�LQ�RUGHU�WR�SURPRWH�SXEOLF�VDIHW\��6HH�%UXHQ��

����8�6�� DW� ��� �TXRWLQJ�+HOOHU� Y��'LVWULFW� RI�&ROXPELD�� ����8�6����������� ������� �´7KH�

6HFRQG�$PHQGPHQW�¶LV�WKH�YHU\�SURGXFW�RI�DQ�LQWHUHVW�EDODQFLQJ�E\�WKH�SHRSOH·�DQG�LW�

¶VXUHO\�HOHYDWHV�DERYH�DOO�RWKHU�LQWHUHVWV·�WKH�ULJKW�WR�VHOI�GHIHQVH���0F'RQDOG�Y��&KLFDJR��

����8�6�������������������TXRWLQJ�+HOOHU������8�6��DW�������´6HOI�GHIHQVH�LV�D�EDVLF�ULJKW��

UHFRJQL]HG�E\�PDQ\�OHJDO�V\VWHPV�IURP�DQFLHQW�WLPHV�WR�WKH�SUHVHQW�GD\��DQG�LQ�+HOOHU��

ZH� KHOG� WKDW� LQGLYLGXDO� VHOI�GHIHQVH� LV� ¶WKH� FHQWUDO� FRPSRQHQW·� RI� WKH� 6HFRQG�

$PHQGPHQW�ULJKWµ���3XEOLF�VDIHW\�PD\�MXVWLI\�ODZIXO�UHVWULFWLRQV�RQ�JXQ�SRVVHVVLRQ�EXW�

SURYLGHV�QR�EDVLV�WR�GHSULYH�D�SHUVRQ�RI�WKH�ULJKW�WR�UDLVH�D�FRQVWLWXWLRQDO�GHIHQVH�WR�

WKHLU�FRQYLFWLRQ�IRU�H[HUFLVLQJ�WKH�6HFRQG�$PHQGPHQW�ULJKW����� 
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6LQFH�WKH�ILOLQJ�RI�0U��-RKQVRQ·V�LQLWLDO�EULHI��WKH�WKUHH�6XSUHPH�&RXUW�-XVWLFHV�

WR�KDYH�RSLQHG�RQ�WKLV�SUHFLVH�LVVXH�KDYH�SURYLGHG�VWURQJ�VXSSRUW�IRU�0U��-RKQVRQ·V�

YLHZ�RI�VWDQGLQJ��6HH�:LOVRQ������6��&W��DW��������7KRPDV��-���DQG�$OLWR��-���FRQFXUULQJ��

�´6WDWHV� FDQQRW�PDQGDWH� WKDW�ZRXOG�EH� JXQ�RZQHUV� JR� WKURXJK� DQ� XQFRQVWLWXWLRQDO�

OLFHQVLQJ�SURFHVV�EHIRUH�WKH\�PD\�LQYRNH�WKHLU�6HFRQG�$PHQGPHQW�ULJKWVµ�LQ�FULPLQDO�

SURFHHGLQJV��� LG�� DW� ������ �*RUVXFK�� -��� FRQFXUULQJ�� �´7KH� WURXEOH� ZLWKµ� D� +DZDLL�

6XSUHPH�&RXUW·V� GHFLVLRQ��ZKLFK� IRXQG� WKDW� WKH�GHIHQGDQW�KDG� DW�PRVW� VWDQGLQJ� WR�

FKDOOHQJH�WKH�6WDWH·V�ILUHDUP�OLFHQVLQJ�UHTXLUHPHQWV�EXW�QRW�KLV�SURVHFXWLRQ�IRU�YLRODWLQJ�

WKHP�� LV� WKDW� WKH� VWDWXWHV� ´ZRUN� KDQG� LQ� JORYHµ��� 7KLV� &RXUW� VKRXOG� ILQG� WKDW�0U��

-RKQVRQ�KDV�VWDQGLQJ�WR�UDLVH�KLV�IDFLDO�FKDOOHQJH�� 

%� 0U��-RKQVRQ·V�&RQYLFWLRQ�LV�8QFRQVWLWXWLRQDO� 

0U��-RKQVRQ·V�FRQYLFWLRQ�UXQV�DIRXO�RI�WKH�6HFRQG�$PHQGPHQW��5HVSRQGHQW·V�

DQG�,QWHUYHQRU·V�PHULWV�DUJXPHQWV��PXFK�OLNH�WKHLU�VWDQGLQJ�DUJXPHQWV��PLQLPL]H�WKH�

LPSRUW�RI�%UXHQ·V� LQYDOLGDWLRQ�RI� WKH�SURSHU�FDXVH� UHTXLUHPHQW�DQG�DSSHDO� WR�SXEOLF�

SROLF\�DUJXPHQWV�DJDLQVW�%UXHQ·V�UHDGLQJ�RI�WKH�6HFRQG�$PHQGPHQW�� 

 5HVSRQGHQW� DQG� ,QWHUYHQRU� DUJXH� WKDW�� DV� %UXHQ� RQO\� LQYDOLGDWHG� D� VLQJOH�

SURYLVLRQ�RI�1HZ�<RUN·V�SXEOLF�SRVVHVVLRQ�OLFHQVLQJ�VFKHPH��0U��-RKQVRQ�DQG�RWKHU�

1HZ�<RUNHUV�FRXOG�VWLOO�EH�SURVHFXWHG�IRU�YLRODWLQJ�LW��$V�ZLWK�VWDQGLQJ��WKH\�KLJKOLJKW�

WZR�IHDWXUHV�RI�6HFRQG�$PHQGPHQW�ULJKWV�� ����QRW�DOO� LQGLYLGXDOV�HQMR\�WKHP��LW� LV�D�

OLPLWHG�ULJKW���DQG�����WKH\�DUH�VXEMHFW�WR�ODZIXO�UHJXODWLRQ��LW�LV�D�TXDOLILHG�ULJKW��� 
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 7KHVH�IHDWXUHV�DUH�QRW�XQLTXH�WR�WKH�6HFRQG�$PHQGPHQW��6HH�VXSUD�S������QRWLQJ�

WKDW�6KXWWOHVZRUWK�FRQFHUQHG�D�IDFLDOO\�LQYDOLG�OLFHQVLQJ�UHTXLUHPHQW�GHVSLWH�VRPH�ODZIXO�

SURYLVLRQV���7DNH�YRWLQJ�ULJKWV��IRU�H[DPSOH��6RPH�LQGLYLGXDOV�GR�QRW�KDYH�WKH�ULJKW�WR�

YRWH��DQG�RWKHUV�DUH�FRQVWLWXWLRQDOO\�SHUPLWWHG�WR�ORVH�LW��6HH�5LFKDUGVRQ�Y��5DPLUH]������

8�6�� ��� ������� �XSKROGLQJ� IHORQ\� GLVHQIUDQFKLVHPHQW� DV� FRQVWLWXWLRQDO���0HDQZKLOH��

WKRVH�ZLWK� WKH� IUDQFKLVH� DUH� VXEMHFW� WR� ODZIXO� UHJXODWLRQ�� LQFOXGLQJ�� LQ�1HZ�<RUN�� D�

UHJLVWUDWLRQ�UHTXLUHPHQW��6HH�%XUGLFN�Y��7DNXVKL������8�6�������������������KROGLQJ�WKDW�

6WDWH·V� LQWHUHVWV� LQ� UHJXODWLQJ� HOHFWLRQV� SHUPLW� ´UHDVRQDEOH�� QRQGLVFULPLQDWRU\�

UHVWULFWLRQVµ�XSRQ�YRWHUV·� ULJKWV���1�<��(OHFWLRQ�/DZ��� ������� 6LPLODUO\�� WKH� ULJKW� WR�

PDUU\�LV�ERWK�OLPLWHG�WR�FRXSOHV�RI�D�FHUWDLQ�DJH�DQG�LV�TXDOLILHG��,W�LV�D�PLVGHPHDQRU�WR�

VROHPQL]H�D�PDUULDJH�ZLWKRXW�D�OLFHQVH�LQ�WKLV�6WDWH��6HH�1�<��'RP��5HO��/DZ������E�� 

5HVSRQGHQW·V�DQG�,QWHUYHQRU·V�H[FOXVLYH�IRFXV�RQ�WKH�SURYLVLRQV�QRW�H[SOLFLWO\�

LQYDOLGDWHG�E\�%UXHQ�PLVVHV�WKH�PDUN��VHH�5%�DW��������DUJXLQJ�WKDW�0U��-RKQVRQ�ZDV�

ODZIXOO\�SURVHFXWHG�IRU�IDLOLQJ�WR�SXUVXH�D�OLFHQVH���$*�����FLWLQJ�%UXHQ·V�HQGRUVHPHQW�

RI�EDFNJURXQG�FKHFNV���� ,I�1HZ�<RUN� UHTXLUHG�YRWLQJ� UHJLVWUDQWV� WR³DV�SDUW�RI� WKH�

RWKHUZLVH�ZKROO\�OHJDO�DSSOLFDWLRQ�DQG�VLJQDWXUH�SURFHVV³GHPRQVWUDWH�D�VSHFLDO�QHHG�

WR� YRWH�� FRXOG� WKH\�EH�SURVHFXWHG� IRU� VNLSSLQJ� WKLV� VWHS�EHIRUH� YRWLQJ"�/LNHZLVH�� LI�

FRXSOHV�KDG�WR�SURYH�SURSHU�FDXVH�WR�ZHG��RU�ZHUH�EDUUHG�IURP�HQJDJLQJ�LQ�VDPH�VH[�

PDUULDJH��ZRXOG�WKLV�&RXUW�ILQG�WKHP�JXLOW\�RI�D�PLVGHPHDQRU�XQOHVV�WKH\�DWWHPSWHG�WR�

SURFXUH�D�OLFHQVH"� 

Appendix F

A145



�� 
 

7KH�FRUUHFW�DQVZHU�LV�QR�WR�ERWK�TXHVWLRQV��7KH�ULJKWV�WR�YRWH��PDUU\��RU�SRVVHVV�

D�ILUHDUP�IRU�VHOI�GHIHQVH�FDQQRW�EH�FRQGLWLRQHG�XSRQ�ILOOLQJ�RXW�DSSOLFDWLRQV�ZLWK�SUH�

RUGDLQHG� UHVXOWV��$�SHUVRQ� FDQQRW�EH�SURVHFXWHG� IRU� YLRODWLQJ� DQ�XQODZIXO� OLFHQVLQJ�

VWDQGDUG�� WKDW� LV�� RQH� WKDW� UHQGHUV� D� FRQVWLWXWLRQDO� ULJKW� IXQFWLRQDOO\� QRQH[LVWHQW�� 6HH�

6KXWWOHVZRUWK�� ���� 8�6�� DW� ����� :LOVRQ�� ���� 6�� &W�� DW� ��� �7KRPDV�� -��� DQG� $OLWR�� -���

�FRPPHQWLQJ�WKDW��KDG�WKH�+DZDLL�6XSUHPH�&RXUW�SURSHUO\�DGGUHVVHG�WKH�PHULWV�RI�D�

GHIHQVH�WR�FULPLQDO�SURVHFXWLRQ�IRU�IDLOXUH�WR�VDWLVI\�D�SURSHU�FDXVH�UHTXLUHPHQW�DNLQ�WR�

1HZ�<RUN·V��´LW�ZRXOG�KDYH�IRXQG�WKH�OLFHQVLQJ�UHJLPH�DW�LVVXH�XQFRQVWLWXWLRQDO�DQG�

XSKHOG�WKH�GLVPLVVDO�RI�>@�SXEOLF�FDUU\�FKDUJHV�µ��� 

 5HDFKLQJ�WKLV�FRQFOXVLRQ�GRHV�QRW�SHUPLW�HYHU\RQH�WR�SXEOLF�FDUU\��RU�WR�FDUU\�

DQ\�ZHDSRQ�RI�RQH·V�FKRLFH��RU�WR�XVH�D�ZHDSRQ�LQ�DQ\�PDQQHU��FI��$*��������FLWLQJ�

ODQJXDJH� IURP� WULDO� FRXUW� RSLQLRQV� WKDW� 0U�� -RKQVRQ·V� DUJXPHQW� FDUULHV� WKHVH�

FRQVHTXHQFHV����7KLV�FDVH�FRQFHUQV�D�VLQJOH�SLVWRO�IRXQG�LQVLGH�0U��-RKQVRQ·V�PRSHG��

ZKLFK�KH�QHYHU�XVHG�RU�WKUHDWHQHG�WR�XVH��VHH�$�����SOHD�PLQXWHV����+DG�KH�SRVVHVVHG�D�

GLIIHUHQW�ZHDSRQ��RU�GLG�DQ\WKLQJ�XQODZIXO�ZLWK�LW��KH�PLJKW�KDYH�EHHQ�FKDUJHG�ZLWK�

QXPHURXV� RWKHU� FULPHV�� 1RU� LV� 1HZ� <RUN·V� DELOLW\� WR� UHJXODWH� ILUHDUP� SRVVHVVLRQ�

WKURXJK� LWV� DPHQGHG� OLFHQVLQJ� VFKHPH³ZKLFK� ZDV� FUDIWHG� WR� DFFRXQW� IRU� %UXHQ·V�

KLVWRU\�DQG�WUDGLWLRQ�WHVW�DQG�WRRN�HIIHFW�D�IHZ�PRQWKV�DIWHU�0U��-RKQVRQ·V�DUUHVW³LQ�

GLVSXWH�KHUH��VHH�0%�������Q������5%����	�Q�������$QG�RI�FRXUVH��DQ�LQGLYLGXDO�ZKR�GRHV�

QRW�HQMR\�FRQVWLWXWLRQDO�SURWHFWLRQV�PD\�QRW�UDLVH�WKHP�DV�D�GHIHQVH��QRWZLWKVWDQGLQJ�

WKH�XQFRQVWLWXWLRQDOLW\�RI�WKH�DSSOLFDEOH�OLFHQVLQJ�VWDQGDUG�� 
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7R�UHWXUQ�WR�WKH�YRWLQJ�DQG�PDUULDJH�H[DPSOHV��D����\HDU�ROG�ZKR�DWWHPSWV�WR�

ZHG�RU�YRWH�LV�EDUUHG�IURP�GRLQJ�VR³DQG�FDQ�WKXV�EH�SHQDOL]HG�IRU�GRLQJ�VR³HYHQ�LI�

WKH�6WDWH�HUHFWV�XQFRQVWLWXWLRQDO�EDUULHUV�WR�WKH�H[HUFLVH�RI�WKRVH�ULJKWV��H�J���´SURSHU�

FDXVHµ�WR�YRWH�RU�ZHGµ����+HUH��WKH�SURVHFXWLRQ�FRXOG�HDVLO\�KDYH�DUJXHG�EHORZ�WKDW�0U��

-RKQVRQ� GLG� QRW� HQMR\� 6HFRQG�$PHQGPHQW�SURWHFWLRQ�� DQG� WKH�SDUWLHV�ZRXOG�KDYH�

OLWLJDWHG� WKLV� TXHVWLRQ�� $V� WKH� DUUDLJQPHQW� PLQXWHV� LQ� 5HVSRQGHQW·V� DSSHQGL[�

GHPRQVWUDWH�� WKH� SURVHFXWLRQ� KDG� QRWLFH� RI� D� FODLP� JURXQGHG� LQ� 0U�� -RKQVRQ·V�

SXUSRUWHG�EDFNJURXQG��%XW�WKH�SURVHFXWLRQ�RSWHG�QRW�WR�UDLVH�WKLV�DV�D�JURXQG�WR�GHQ\�

0U��-RKQVRQ·V�PRWLRQ��DQG�WKHUHE\�ZDLYHG�WKHLU�QHZIRXQG�DUJXPHQWV�WR�WKLV�&RXUW�WKDW�

KLV�FULPLQDO�KLVWRU\�FDWHJRULFDOO\�EDUUHG�KLP�IURP�SRVVHVVLQJ�D�ZHDSRQ�6�6HH�3HRSOH�Y��

+XQWHU�� ���1�<��G����� ������� �SURVHFXWLRQ�GLG�QRW�SUHVHUYH�DSSHOODWH�DUJXPHQWV� RQ�

GHIHQGDQW·V�ODFN�RI�VWDQGLQJ�E\�IDLOLQJ�WR�UDLVH�WKHP�DW�VXSSUHVVLRQ�KHDULQJ���3HRSOH�Y��

5RGULJXH]�� ��� 1�<��G� ����� ������� ������� �ILQGLQJ� WKDW� WKH� GHIHQVH� ´FRQVFLRXVO\�

DEDQGRQHGµ�D�VSHHG\�WULDO�FODLP��ZKHUH�WKH�UHFRUG�HYLGHQFHG�GHIHQGDQW·V�NQRZOHGJH�RI�

WKH�SRWHQWLDO�FODLP�DQG�XOWLPDWH�GHFLVLRQ�QRW�WR�UDLVH�LW���� 

$V�WKLV�FDVH�FRPHV�WR�WKLV�&RXUW��0U��-RKQVRQ�KDG�D�6HFRQG�$PHQGPHQW�ULJKW�

WR�SRVVHVV�D�ILUHDUP�IRU�VHOI�GHIHQVH�SXUSRVHV�WKDW�1HZ�<RUN�VLPSO\�IDLOHG�WR�UHFRJQL]H��

 
6�2XU�PDLQ� EULHI� DFNQRZOHGJHG� WKDW� WKH� UHFRUGV�� ZKLFK� KDYH� QHYHU� EHHQ� WHVWHG� DW� DQ� DGYHUVDULDO�
SURFHVV��LQGLFDWHG�0U��-RKQVRQ�PD\�KDYH�D�SULRU�IHORQ\��0%���Q������7KDW�IDFWXDO�LVVXH�GRHV�QRW�PDWWHU��
KRZHYHU��EHFDXVH� WKH�SURVHFXWLRQ·V� OHJDO�DUJXPHQWV�EDVHG�RQ� WKH�SXUSRUWHG� IDFW�RI�0U�� -RKQVRQ·V�
FULPLQDO�KLVWRU\�ZHUH�QRW�SUHVHUYHG�DQG�WKXV�ZDLYHG�EHORZ� 
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%HFDXVH�1HZ�<RUN�SURYLGHG�KLP�QR�FRQVWLWXWLRQDO�SDWK�WR�LPPXQLW\�IRU�H[HUFLVLQJ�KLV�

FRUH�6HFRQG�$PHQGPHQW�ULJKWV��WKH�FKDUJHV�DJDLQVW�KLP�PXVW�EH�GLVPLVVHG��0%����� 

$VVXPLQJ� WKDW� 1HZ� <RUN·V� OLFHQVLQJ� UHTXLUHPHQWV� ZHUH� VHYHUDEOH�� DV�

5HVSRQGHQW�FODLPV��5%���������WKDW�ZRXOG�VWLOO�QRW�DOORZ�WKH�JRYHUQPHQW�WR�SURVHFXWH�

0U��-RKQVRQ�IRU�IDLOLQJ�WR�DSSO\�IRU�D�OLFHQVH�XQGHU�WKH�XQFRQVWLWXWLRQDO�SURSHU�FDXVH�

UHJLPH��6HH�6KXWWOHVZRUWK������8�6��DW������ILQGLQJ�WKDW�D�QDUURZLQJ�FRQVWUXFWLRQ�FRXOG�

QRW�´VHUYH�WR�UHVWRUH�FRQVWLWXWLRQDO�YDOLGLW\�WR�D�FRQYLFWLRQ�WKDW�RFFXUUHG�>@�XQGHU�WKH�

RUGLQDQFH�DV�ZULWWHQµ��� 

0U��-RKQVRQ�FKDOOHQJHG�WKH�HQWLUHW\�RI�1HZ�<RUN·V�OLFHQVLQJ�UHJLPH�EHORZ��7KH�

SURVHFXWLRQ� GLG� QRW� GHPRQVWUDWH� DQ\� KLVWRULFDO� WUDGLWLRQ� XQGHUSLQQLQJ�1HZ�<RUN·V�

UHTXLUHPHQWV��DV�%UXHQ�UHTXLUHG������8�6��DW�����7KH�FRXUW�HUUHG�E\�VXPPDULO\�GHQ\LQJ�

0U��-RKQVRQ·V�PRWLRQ�LQ�WKH�DEVHQFH�RI�VXFK�HYLGHQFH��0%������(YHQ�ZHUH�WKLV�&RXUW�

WR�DFFHSW� WKH�DUJXPHQW�WKDW�0U��-RKQVRQ�FRXOG� ODZIXOO\�EH�SURVHFXWHG�IRU�IDLOLQJ�WR�

KDYH�FRPSOLHG�ZLWK�FRQVWLWXWLRQDO�DVSHFWV�RI�1HZ�<RUN·V�OLFHQVLQJ�VFKHPH��D�KHDULQJ�

ZRXOG�EH�UHTXLUHG�WR�GHWHUPLQH�WKH�YDOLGLW\�RI�VXFK�SURYLVLRQV��0%��������7� 

 

 
 

7 $W� WKH� WLPH� RI�0U�� -RKQVRQ·V� DUUHVW�� IRU� H[DPSOH�� REWDLQLQJ� DQ\� OLFHQVH� LQ� 1HZ� <RUN� UHTXLUHG�
VDWLVI\LQJ�DQ�XQGHILQHG�DQG�YDJXH�´JRRG�PRUDO�FKDUDFWHUµ�VWDQGDUG�WKDW�SURYLGHG�OLFHQVLQJ�RIILFLDOV�
XQIHWWHUHG�GLVFUHWLRQ�WR�GHQ\�D�OLFHQVH��5HVSRQGHQW�ZURQJO\�VXJJHVWV�WKDW�WKH�6HFRQG�&LUFXLW�IRXQG�
DQ�DQDORJRXV�´JRRG�PRUDO�FKDUDFWHUµ�SURYLVLRQ�FRQVWLWXWLRQDO�LQ�$QWRQ\XN��5%������2Q�WKH�FRQWUDU\��
WKH�$QWRQ\XN�&RXUW�XSKHOG�1HZ�<RUN·V�UHVW\OHG�JRRG�PRUDO�FKDUDFWHU�SURYLVLRQ�LQ�ODUJH�SDUW�EHFDXVH��
IROORZLQJ�%UXHQ��WKH�/HJLVODWXUH�IRU�WKH�ILUVW�WLPH�VXSSOLHG�D�GHILQLWLRQ�WKDW�OLPLWHG�RIILFHUV·�GLVFUHWLRQ�
�VHH�0%����Q������$*����Q������DFNQRZOHGJLQJ�WKLV�/HJLVODWLYH�FKDQJH���� 
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&21&/86,21 

 7KH�&RXUW�VKRXOG�UHYHUVH�0U��-RKQVRQ·V�FRQYLFWLRQ�DQG�GLVPLVV�WKH�FKDUJHV��,Q�

WKH�DOWHUQDWLYH��DW�D�PLQLPXP��WKH�&RXUW�PXVW�UHPLW�WR�WKH�WULDO�FRXUW�IRU�D�KHDULQJ�� 

 
���5HVSHFWIXOO\�VXEPLWWHG�� 

 
 

-HQD\�1XUVH�*XLOIRUG 
���&HQWHU�IRU�$SSHOODWH�/LWLJDWLRQ 

��������$WWRUQH\�IRU�'HIHQGDQW�$SSHOODQW 
 

BBBBBBBBBBBBBBBBBBB 
%HQMDPLQ�5XWNLQ�%HFNHU 
2I�&RXQVHO 
 
$SULO�������� 
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