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STATEMENT OF WRIT GRANT CONSIDERATIONS 

Pursuant to Rule X, §1(a) and Rule X,§4(2) of the Rules of this Court, BJ McElveen asserts 

that this case presents the following Writ Grant Consideration: 

1. Conflicting Decisions. 
 

BJ McElveen’s armed robbery convictions stand solely on the results of DNA testing 

performed by unconfronted forensic analysts. The State never called those analysts at trial and 

instead introduced their crucial evidence through a representative of the Louisiana State Police 

Crime Lab who performed no testing, observed no testing being performed, and did not author the 

lab report. The First Circuit’s plurality opinion which upheld the admissibility of this evidence 

failed to properly apply the controlling decision of Smith v. Arizona, 602 U.S. 779 (2024). As the 

plurality opinion is directly at odds with jurisprudence from the highest court in the country, as 

well as this Court’s recent per curiam in State v. Morgan, 401 So.3d 650 (La. 2/25/25), this Court 

should grant the writ, apply Smith and vacate Mr. McElveen’s convictions.  

4. Erroneous Interpretation or Application of Constitution or Laws.  
 
In upholding Mr. McElveen’s convictions for armed robbery, the First Circuit relied 

entirely on the inadmissible DNA evidence, which at most proved that Mr. McElveen could not 

be excluded as having touched the outside of a backpack that was used in a robbery. Moreover, 

Mr. McElveen’s DNA was allegedly found in a mixture of at least three individuals. When viewed 

in the light most favorable to the State, the evidence fails to exclude a reasonable hypothesis of 

innocence. As such, this Court should either remand for a new trial, pursuant to State v. Oliphant, 

133 So.3d 1255 (La. 2/21/14), or recognize that without the inadmissible DNA evidence no 

incriminating evidence remains and enter a judgment of acquittal pursuant to Hudson v. Louisiana, 

450 U.S. 40 (1981).  

The First Circuit also applied the incorrect legal standard in evaluating the harmlessness of 

the improperly admitted DNA evidence. Applying the correct legal standard, as enumerated in 

Chapman v. California, Mr. McElveen’s verdict was surely attributable to the improperly admitted 

DNA evidence, as this evidence represented the entirety of the State’s case. 

5. Gross Departure from Proper Judicial Proceedings.  
 

After trial, Mr. McElveen filed a pro se motion for new trial that argued he had fired his 

lawyer prior to trial in open court and that his lawyer had not submitted alibi evidence in a timely 

manner. The record reveals a tension between Mr. McElveen and his trial counsel, who was 
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appointed three months before the hearing. Given the constitutional implications in Mr. 

McElveen’s motion for new trial, the trial court should have set the motion for a hearing and the 

failure to do so was a departure from proper judicial proceedings.  

STATEMENT OF JURISDICTION 

On September 30, 2023, a jury in East Baton Rouge Parish convicted BJ McElveen of two 

counts of armed robbery. Attachment A. On February 2, 2023, the trial court sentenced Mr. 

McElveen to 25 years on each count, to run concurrently, with an additional five years to be served 

consecutively. Attachment B. Mr. McElveen timely appealed and the First Circuit affirmed his 

convictions on December 30, 2024. Attachment C. Mr. McElveen timely applied for rehearing, 

which the First Circuit denied on April 2, 2025. Attachment D. 

Mr. McElveen now timely seeks a writ from this Court pursuant to La. Const. Art. V, § 5. 

MEMORANDUM 

STATEMENT OF THE CASE 

On July 23, 2018, Erika Elie-Jackson arrived to work at the Capital One on Coursey 

Boulevard after 8:00 a.m. R. 269. Ms. Elie-Jackson testified that after disarming the alarm system, 

she signaled to her coworker Cornetta Washington that it was safe to enter. R. 270. Ms. 

Washington “entered the bank, then two men came in right behind her…pushed her to the floor 

and said get down on the floor.” R. 270. Ms. Elie-Jackson and Ms. Washington were held at 

gunpoint and ordered to open the vault. R. 271. Ms. Elie-Jackson testified that she did not get a 

good look at either man and could not identify their height or build. R. 277. The only identifying 

characteristic was that she believed they were from New Orleans based on their accents. R. 276.  

The surveillance footage showed that one individual wore a dark hoodie, held a gun, and 

forced the two bank tellers to open the safe. State’s Exhibit S3. The second individual wore a gray 

hoodie, held a camouflage backpack, and wore a red and black glove on only one hand. State’s 

Exhibit S3; R. 308. After clearing out the safe, the individuals fled through a field and a residential 

neighborhood, dropping stacks of cash, clothing, and the backpack along the way. State’s Exhibit 

S5; R. 319.  

Having developed no immediate leads, law enforcement received a Crime Stoppers tip that 

Baylon Trim committed the robbery with a man named BJ. R. 318. On August 2, 2018, Mr. 

McElveen willingly turned himself in and submitted to a DNA test. R. 312.  
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DNA analysts Tabitha Mizell and F. Nicole Proctor generated two DNA reports, which 

were introduced into evidence during Zachary Shawhan’s testimony, as State’s Exhibit S-26, over 

objection. The initial report is dated August 6, 2018, and describes the result of an examination 

completed on July 31, 2018. Of note, the report describes Exhibit 1A as a “DNA profile obtained 

from the swab taken from the straps, zipper, and zipper pulls of the backpack” used in the robbery. 

Exhibit S-26, 8/6/18 Report, p. 1. This profile consisted of a “mixture from more than three 

contributors, with a major mixture of two contributors.” Id. According to the report, the “DNA 

profile generated from Exhibit 1A was searched in the Combined DNA Index System (CODIS) as 

a one-time event and generated an investigative lead.” Exhibit S-26, 8/6/18 Report, p. 2. 

Tabitha Mizell and F. Nicole Proctor released a supplemental DNA report on September 

10, 2018, from an examination they conducted on August 29, 2018. Exhibit S-26, 9/10/18 Report, 

p. 1. According to this report, Mr. McElveen “cannot be excluded as a major contributor to the 

DNA profile obtained from the straps, zipper, and zipper pulls of the backpack.” Id., p. 2. The 

report further contained a statistical analysis that concluded it was 2.63 billion times more likely 

that Mr. McElveen’s DNA was contained in the mixture of Exhibit 1A, then of two random 

individuals. Id., p. 3.  

On October 2, 2018, the State filed a bill of information that formally charged BJ McElveen 

with two counts of armed robbery, for robbing each of the bank tellers. R. 20. Mr. McElveen was 

initially represented by conflict counsel Brady Skinner and on November 13, 2019, the court 

appointed the Southern University Law Clinic. R. 3. On July 23, 2020, the Law Clinic moved to 

be relieved as counsel of record citing difficulties created by the COVID-19 pandemic. R. 59. The 

court reappointed Mr. Skinner as conflict counsel and the matter remained pending for several 

years. R. 4-6. 

A few months before trial, Mr. Skinner resigned as conflict counsel and the Office of the 

Public Defender appointed Robert Tucker on June 30, 2022. R. 81. On September 26, 2022, Mr. 

McElveen’s trial began with jury selection. R. 10. On September 27, 2022, prior to opening 

statements, Mr. Tucker informed the State of Mr. McElveen’s intention to call an alibi witness, to 

which the State objected as untimely, and the court sustained the objection. R. 145.  

Ms. Washington testified that she could not identify either suspect and that there was only 

one firearm involved. R. 292. Ms. Washington testified the only distinguishing characteristic was 

that one man spoke with a New Orleans accent. R. 288. 
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Captain Justin Payer responded to the scene and collected surveillance videos of the 

robbery, which showed two masked individuals emerging from the bushes and approaching the 

Capital One at 8:27 a.m. R. 171. Three minutes later, the surveillance footage showed the same 

individuals flee the bank, run across the street and through the parking lot of the nearby UCB 

Bank. R. 173. Captain Payer recovered a stack of cash in the parking lot of the UCB Bank, but did 

not recover any other evidence. R. 186. Captain Payer testified that he accompanied Detective 

Foster to follow up on a Crime Stoppers tip that proved invalid but otherwise conducted no further 

investigation. R. 188. 

Deputy Steven Gallo testified that he responded to the scene and interviewed John Bass, 

who photographed the suspects as they ran through the parking lot towards a footpath that led to a 

residential neighborhood. R. 198; State’s Exhibit S4. Deputy Gallo then relocated to Southpark 

Drive, where deputies found various items of clothing scattered around the yards of two residential 

duplexes. R. 202. Among the items recovered were sweatshirts, T-shirts, and a red-and-black glove 

that seemingly matched the glove worn by the suspect holding the backpack. R. 203.  

Lieutenant Michelle Partenheimer testified that she arrived approximately 30 minutes after 

the robbery, canvased the area, and located a backpack and some clothing underneath an old truck 

bed. R. 211. Approximately 20 feet from the truck bed, Lieutenant Partenheimer located a bundle 

of cash inside of an old tire. R. 212. Lieutenant Partenheimer acknowledged that this area was 

heavily trafficked by pedestrians, and she did not have personal knowledge of how these items 

were left at this location. R. 215. 

Sergeant Jason Fitzpatrick also responded to the scene and took 170 photographs of the 

items recovered from the residential area. State’s Exhibit S5. Sergeant Fitzpatrick testified that he 

recovered a bundle of cash and a handgun with an extended clip from inside the backpack. R. 234. 

Following this testimony, the court admonished the State for publishing “170 pictures, of which 

150 of them weren’t even necessary” and noted that three jurors had fallen asleep. R. 242. 

Lieutenant Chuck Foster testified that he was the case agent and sent the backpack and 

other items to the Crime Lab to be processed for DNA. R. 308. Lieutenant Foster testified that the 

Crime Lab swabbed the backpack’s zipper and straps and “were able to get an identification that 

led to Mr. McElveen.” R. 311. Lieutenant Foster then obtained a warrant for Mr. McElveen’s arrest 

and to take his DNA. R. 312. Mr. McElveen was in Texas at the time and willingly turned himself 

into the authorities. R. 312. 
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Detective Foster also testified that he received two Crime Stoppers tips pertaining to this 

case. The first was a tip from a restaurant employee who claimed that a dishwasher had a 

camouflage backpack. R. 315. Detective Foster responded to the tip and determined that it was a 

coworker calling in a prank. R. 315. Detective Foster then received a second tip that Baylon Trim 

committed the robbery with a man named BJ. R. 318; 324. Detective Foster did not reveal the 

source of the information, nor did the State call the informant to testify. However, Mr. Trim was 

never charged with the robbery because his DNA was not found on any piece of recovered 

evidence. R. 318. 

The State then called John Mai, a DNA technician at the Crime Lab, and the court called a 

bench conference and warned the State it could not elicit any testimony from Mr. Mai pertaining 

to the results of the DNA analysis since he did not perform the analysis. R. 340. The court noted 

there was “ a lot of hearsay” in the DNA report and reiterated that Mr. Mai could only testify as to 

actions he performed. R. 340. Mr. Mai testified that the backpack was properly received in a 

manner consistent for scientific analysis and was swabbed for DNA according to protocols. R. 

342. 

The State then called DNA expert Zachary Shawhan to testify about the DNA results from 

the report. After identifying the report which described an examination conducted and signed by 

two different forensic scientists, the court excused the jury and held it would not permit the 

introduction of the report because Mr. Shawhan had not conducted the experiment, nor authored 

the report as either the analysist or the screener. R. 626; State’s Exhibit S26. The State conceded 

that Mr. Shawhan had not performed the forensic analysis of the DNA and was only interpreting 

someone else’s work. R. 627. The court noted the analysis was performed by F. Nicole Proctor, 

and the State noted she “left the crime lab. She’s in Texas, Your Honor.” R. 629. 

After extensive argument, the court held that the Crime Lab report was inadmissible, and 

that Mr. Shawhan could not testify to any conclusions made by Ms. Proctor. The court then stated, 

“I would advise you probably need to find Ms. Proctor and get her on Zoom, because that’s the 

least this Court’s going to allow at this point, because I’m about to declare a mistrial.” R. 651-52. 

The defense then moved for a mistrial, which the court denied. R. 654. The State sought an 

emergency writ of the ruling, and the court eventually dismissed the jury for the day. R. 660. The 

First Circuit stayed the trial and on September 29, 2022, granted the State’s writ and held the report 
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was admissible and that Mr. Shawhan could testify about the results of the DNA analysis 

performed by Ms. Proctor. R. 95. Trial counsel did not seek supervisory review in this Court.  

On September 30, 2022, trial resumed, and Mr. Shawhan testified that a swab from the 

straps and zipper of the backpack produced a DNA profile that was “consistent with being a 

mixture of DNA from more than three contributors with a major mixture of two contributors.” R. 

375. Mr. Shawhan testified that on August 9, 2018, the lab received buccal swabs from Baylon 

Trim and BJ McElveen. R. 394. After comparing the profiles, the lab concluded that Mr. McElveen 

could not be excluded as a major contributor to the mixed DNA profile obtained from the exterior 

backpack swab. R. 395. 

Following Mr. Shawhan’s testimony, the State rested, and the defense rested without 

calling any witnesses. After deliberations began, the jury returned once with a question and 

ultimately convicted Mr. McElveen as charged. R. 436. 

On February 2, 2023, the court denied Mr. McElveen’s post-trial motions and immediately 

sentenced him to 25 years on each count to run concurrently, with an additional five consecutive 

years for having committed the robbery while armed with a firearm. R. 15-16.  

Mr. McElveen timely appealed his convictions and sentences and urged seven assignments 

of error. On December 30, 2024, the First Circuit affirmed Mr. McElveen’s convictions but 

vacated his sentences due to the trial court’s failure to observe the mandatory sentencing delay. 

Notably, Chief Judge McClendon dissented and found that the admission of the DNA results 

through the testimony of a surrogate analysis was precluded under the United States Supreme 

Court’s decision of Smith v. Arizona, 602 U.S. 779, 783 (2024), which was issued while Mr. 

McElveen’s case was pending on appeal.  

On January 13, 2024, Mr. McElveen filed a timely petition for rehearing. Exhibit C. On 

April 2, 2025, the First Circuit denied rehearing.  

ASSIGNMENTS OF ERROR 
 

1. The introduction of the DNA report and Zachary Shawhan’s testimony violated BJ 
McElveen’s right to confront and cross-examine adverse witnesses.  
 

2. There is insufficient evidence to support BJ McElveen’s armed robbery convictions. 
 

3. The trial court erroneously included a jury instruction on flight. 
 

4. Trial counsel rendered constitutionally deficient performance for failing to effectively 
litigate against the admissibility of the DNA report and failing to present evidence of 
innocence.    
 

5. The trial court erred by failing to grant a hearing on Mr. McElveen's Motion for New Trial 
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SUMMARY OF THE ARGUMENT 

 BJ McElveen’s convictions for armed robbery rest entirely upon an inadmissible DNA 

report and testimony from a DNA expert who did not conduct an independent examination of the 

DNA. While Mr. McElveen’s case was submitted on briefs, the United States Supreme Court held 

decided Smith v. Arizona, 602 U.S. 779 (2024), and held that a testifying expert cannot restate the 

substance of someone else’s lab work as support for his own “independent opinion.” Under Smith, 

the DNA reports produced by Tabitha Mizell and F. Nicole Proctor were clearly inadmissible 

without subjecting these analysts to cross-examination. Mr. Shawhan’s surrogate testimony about 

the supplemental report’s conclusions and Detective Foster’s testimony about an initial 

presumptive lead generated by a non-testifying analyst, are equally inadmissible under Smith. 

While a dissenting judge on the First Circuit recognized that Smith required reversal, the First 

Circuit ultimately denied Mr. McElveen’s request for rehearing in light of Smith.  

 The First Circuit also erroneously upheld Mr. McElveen’s convictions, as the inadmissible 

evidence proves only that he and at least two individuals touched the exterior of a backpack that 

was used in a robbery. There was no DNA or fingerprint evidence linking Mr. McElveen to the 

crime scene or to any clothing or gloves presumably worn by the suspects. Mr. McElveen was not 

identified as a suspect by the bank tellers, nor any other witness, and his DNA was not found on 

the gun or money found inside the backpack. The admission of the accusatory, testimonial DNA 

report and the testimony from a DNA expert who did not perform the DNA examination violated 

Mr. McElveen’s right to confront his accusers and without this evidence, his conviction cannot 

stand.  

 The court also erroneously included a jury charge pertaining to flight, when there was no 

evidence submitted that Mr. McElveen went to Texas to evade authorities. To the contrary, when 

Mr. McElveen learned he was wanted he immediately turned himself in.  

 The record also contains multiple examples of trial counsel rendering deficient 

representation, including the failure to litigate against the admissibility of the DNA report and  the 

failure to present evidence supporting innocence. The trial court also erroneously denied Mr. 

McElveen’s pro se motion for a new trial without hearing.  
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LAW AND ARGUMENT 

1. The introduction of the DNA report and Zachary Shawhan’s testimony violated 
BJ McElveen’s right to confront and cross-examine adverse witnesses.  

 
BJ McElveen’s armed robbery convictions stand solely on the results of DNA testing 

performed by unconfronted forensic analysts. The State never called those analysts at trial, and 

instead introduced their crucial evidence through a representative of the Louisiana State Police 

(LSP) Crime Lab who performed no testing, observed no testing being performed, and did not 

author the lab report. In fact, this lab representative freely admitted that he was “simply a technical 

reviewer” whose work on this case began and ended with making sure that the work of the 

unconfronted analysts “upheld our policies and procedures” and further admitted he could “really 

only testify to our results and our policies and procedures.” R. 392.  

On the third day of trial, the court ruled that the DNA reports were inadmissible hearsay 

and any testimony pertaining to the report would also be inadmissible unless the State called either 

Tabitha Mizell or F. Nicole Proctor to testify. R. 12. The State objected to the ruling and sought 

an emergency writ, which the First Circuit granted, holding the DNA reports were not testimonial 

pursuant to Williams v. Illinois, 567 U.S. 50 (2012). State v. McElveen, 22-KW-1066 (La. App. 1 

Cir. 9/29/22).   

DNA Analyst Zachary Shawhan proceeded to testify, throughout 25 pages of the record, 

to the findings of the supplemental report. R. 371-96. Mr. Shawhan’s testimony was clearly limited 

to reciting the conclusions and findings from the DNA report, as he admitted that his work in this 

case was only that of a technical reviewer, and that he performed no testing, no observation of 

testing, and authored no report. 

Counsel: Based on these reports that you have in front of you and the ones that you 
went through and the ones that somebody else prepared, can you say with 
any amount of certainty that whoever prepared the DNA material or 
collected it from the scene followed all of your protocols? 

 
Shawhan: As an analyst for Louisiana State Police Crime Lab, I can really only testify 

to our results and our policies and procedures. 
 
Counsel: What other interaction have you had in this case? 
 
Shawhan: I’m simply a technical reviewer in this case, which means I evaluated the 

entire DNA analysis process and made sure it upheld our policies and 
procedures. That’s the interaction I’ve had with this case. 

R. 392. 

On appeal, Mr. McElveen argued the admission of the supplemental DNA report and Mr. 

Shawhan’s testimony violated Mr. McElveen’s right to confrontation. In a plurality opinion, the 
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First Circuit committed factual error by finding that Mr. Shawhan was a “participant” in the DNA 

examination and therefore properly testified about the DNA report’s conclusion. The First Circuit  

also committed legal error by failing to properly apply Smith v. Arizona, as noted by the dissent, 

and applying the incorrect harmless error standard.  

i. Confrontation Clause Jurisprudence 

The Sixth Amendment to the U.S. Constitution provides the defendant “[i]n all criminal 

prosecutions . . . shall enjoy the right . . . to be confronted with the witnesses against him.” The 

Supreme Court has identified a “core class of ‘testimonial’ statements” which equate to a witness 

who bears testimony against an accused. Crawford v. Washington, 541 U.S. 36, 51 (2004). Those 

statements include “ex parte in-court testimony or its functional equivalent—that is, material such 

as affidavits…[and] statements that were made under circumstances which would lead an objective 

witness reasonably to believe that the statement would be available for use at a later trial.” Id. 

(internal quotations and citations omitted).  

The Crawford Court further noted that testimonial statements are admissible when the 

witness is absent from trial “only where the declarant is unavailable, and only where  defendant 

has had a prior opportunity to cross-examine.” (footnote omitted). Id. at 1369. Thus, the 

Confrontation Clause requires “not that evidence be reliable, but that reliability be assessed in a 

particular manner: by testing in the crucible of cross-examination.” Id. at 1370. 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), the Court held that certificates 

of forensic analysis that certified a substance was cocaine were “testimonial statements” which 

required the person who conducted the experiments to testify and be subject to cross-examination.  

Two years later, the Court held that a forensic laboratory report certifying a defendant’s 

blood-alcohol concentration was also a testimonial statement which required the analyst who 

conducted the analysis or signed the report to testify subject to cross-examination. Bullcoming v. 

New Mexico, 564 U.S. 647 (2011). The Court specifically held: 

The question presented is whether the Confrontation Clause permits the prosecution 
to introduce a forensic laboratory report containing a testimonial certification--
made for the purpose of proving a particular fact--through the in-court testimony of 
a scientist who did not sign the certification or perform or observe the test reported 
in the certification. We hold that surrogate testimony of that order does not meet 
the constitutional requirement. The accused's right is to be confronted with the 
analyst who made the certification, unless that analyst is unavailable at  trial, and 
the accused had an opportunity, pretrial, to cross-examine that particular scientist. 

 
Id. at 652 (emphasis added). 
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The following year, the Supreme Court decided Williams v. Illinois, 567 U.S. 50 (2012), 

in which vaginal swabs from a sexual assault kit performed on a rape victim were sent by the 

Illinois State Police (ISP) crime lab to a private laboratory, Cellmark, which sent back a report 

containing a male DNA profile. Id. at 59. Meanwhile, a DNA profile had been produced by the 

ISP crime lab from a blood sample taken from the defendant after his August 2000 arrest on 

unrelated charges. Id. After receipt of the DNA profile extracted by Cellmark from the vaginal 

swabs taken from the rape victim, a computer search by the ISP crime lab showed a match between 

that DNA profile and the known DNA profile of defendant. Id. The victim subsequently identified 

the defendant in a lineup as her attacker, and he was arrested. Id. at 60. 

At trial in Williams, the victim testified and identified the defendant in court as her attacker 

and three forensic witnesses testified for the State. Id. First, an ISP forensic scientist testified that 

he had confirmed the presence of semen on the vaginal swabs taken from the victim and afterward 

had resealed the evidence and left it in a secure freezer at the lab. Id. Second, a state forensic 

analyst testified that she had developed a DNA profile from the blood sample drawn from the 

defendant after his unrelated August 2000 arrest, and that she had entered that DNA profile into 

the state forensic database. Id. Finally, a DNA expert testified that the male DNA profile produced 

by Cellmark from vaginal swabs taken from the rape victim matched the male DNA profile 

produced from the sample of the defendant’s blood. At the time Cellmark sent its DNA report to 

the state police lab the defendant was not a suspect in the February 2000 sexual assault, kidnaping 

and robbery. Notably, the Cellmark laboratory report was neither admitted into evidence nor 

shown to  the factfinder. 

The Williams Court held there was no Confrontation Clause violation even though the 

testimony of the three DNA experts relied upon the DNA profile created by Cellmark, whose 

scientists did not testify. The Court noted its “conclusion is entirely consistent with Bullcoming 

and Melendez-Diaz” because:  

In those cases, the forensic reports were introduced into evidence, and there is no 
question that this was done for the purpose of proving the truth of what they 
asserted: in Bullcoming that the defendant’s blood alcohol level exceeded the legal 
limit and in Melendez-Diaz that the substance in question contained cocaine. 
Nothing comparable happened here. In this case, the Cellmark report was not 
introduced into evidence. An expert witness referred to the report not to prove the 
truth of the matter asserted in the report, i.e., that the report contained an accurate 
profile of the perpetrator’s DNA, but only to establish that the report contained a 
DNA profile that matched the DNA profile deduced from petitioner’s blood. 

 
Williams, 567 U.S. at 79. 
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The Court further noted that even if the Cellmark report had been introduced into evidence, 

no Confrontation Clause violation would have occurred because the report  “was not to accuse 

petitioner or to create evidence for use at trial.” Id. at 84. When the Cellmark report was generated, 

the primary purpose was to “catch a dangerous rapist who was still at large, not to obtain evidence 

for use against petitioner, who was neither in custody nor under suspicion at that time.” Id.  

Following Williams, in a similar sexual assault case this Court held that since the Williams 

decision was a “bare majority” with “no agreement on any single rationale among the five Justices” 

its holding should apply “no more broadly than the particular circumstances that led to the 

convergence of the votes…and that are substantially similar to those in the present case.” State v. 

Bolden, 108 So.3d 1159, 1161 (La. 10/26/12). The Bolden Court defined the limited application 

of Williams as follows: 

No error under the  Confrontation Clause occurs when a DNA expert testifies that 
in his or her opinion the DNA profile developed from a sample taken from 
defendant matches the DNA profile developed by other, non-testifying technicians 
from biological samples taken from the victim of a sexual assault if: the tests on the 
victim’s samples were conducted before the defendant was identified as the 
assailant or targeted as a suspect, the tests are conducted by an accredited 
laboratory, and the report of the test results itself is not introduced as a certified 
declaration of fact by the accredited laboratory. 

 
Id. (internal citations and quotations omitted).  
 
 The DNA report in this case is identical to the type of inadmissible, accusatory, testimonial 

reports at issue Bullcoming and Melendez-Diaz, rather simply a non-accusatory report at issue in 

Williams and Bolden. As such, Williams and Bolden lend no support to the admission of this 

evidence.  

ii. The recent decision of Smith v. Arizona was decided while Mr. McElveen’s case 
was submitted on briefs to the First Circuit. 
 

The most recent case on this issue is Smith v. Arizona, 602 U.S. 779, 783 (2024), which 

was decided while Mr. McElveen’s case was submitted on briefs to the First Circuit. In Smith, the 

Supreme Court held that a testifying expert cannot restate the substance of someone else’s lab 

work as support for his own “independent opinion.” Id. at 798–99. This Court has subsequently 

applied Smith in a recent per curiam. See State v. Morgan, 401 So.3d 650 (La. 2/25/25) (“The trial 

court erred in granting the State’s motion in limine to present surrogate analyst testimony regarding 

the report and/or underlying data generated by an absent analyst of evidence gathered by police 

after defendant’s arrest when that analyst is allegedly unavailable and where defendant has not had 

an opportunity to cross examine that particular analyst.”). 
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Under Smith, the DNA reports produced by Tabitha Mizell and F. Nicole Proctor were 

clearly inadmissible without subjecting these analysts to cross-examination. Mr. Shawhan’s 

surrogate testimony about the supplemental report’s conclusions and Detective Foster’s testimony 

about an initial presumptive lead generated by a non-testifying analyst, are equally inadmissible 

under Smith. 

iii. Mr. Shawhan did not participate in the DNA examination and therefore his 
testimony was that of a surrogate analyst, which must be evaluated in light of Smith. 

 The plurality opinion commits factual error by finding that the introduction of the 

supplemental DNA report and Mr. Shawhan’s testimony pertaining to its results were properly 

admitted because he was “a participant in the process.” State v. McElveen, 23-KA-939 at *19 (La. 

App. 1 Cir. 12/30/24). This misconstrues Mr. Shawhan’s role as a technical reviewer of the 

examinations performed by F. Nicole Proctor and Tabitha Mizell. When asked to describe his 

actions in this case, Mr. Shawhan testified that he “reviewed the entire case file” to determine that 

the analysts complied with established protocols. R. 655. It is undisputed that Mr. Shawhan did 

not conduct any examination of Mr. McElveen’s DNA or the backpack, and on cross-examination 

confirmed that as a “technical reviewer” he could only testify about the Crime Lab’s policies and 

procedures, and the results generated by Ms. Proctor and Ms. Mizell. R. 392.  

John Mai, another Crime Lab employee, aptly described the work of a technical reviewer 

as someone who is not present when a test is performed who then later “can look over…notes” to 

make sure someone else’s DNA test complied with policies and procedures. R. 345.1  

As recognized by the dissent, Mr. Shawhan’s testimony as a technical reviewer, who did 

not perform or observe the testing, is identical to the issue presented in Smith, as Arizona argued 

that “a surrogate analyst can testify to all the same substance—that is, someone else’s substance—

as long as he bases an ‘independent opinion’ on that material.” Smith, at 798-993. The Smith Court 

rejected this argument, finding that this would “allow every testimonial lab report [] come into 

evidence through any trained surrogate, however remote from the case”, without allowing 

defendants the “right to cross-examine the testing analyst about what she did and how she did it 

and whether her results should be trusted.” Id. at 799. This would result in an “end run” around 

 
1 Mr. Mai testified: “[W]e do have the ability to review each other’s work….in our lab…we review each other’s work. 
While I’m not present to – exactly like an eagle eye over somebody, I can look over their notes, I can make sure if 
they documented something, it should be documented, or something that should be documented is noted….that is also 
part of that review process. I want to make sure, as a reviewer, as somebody that’s not there at the exact moment 
when something is done, that any notes, any documentation that’s taken…is necessary in our case folder that it can 
be reviewed at a later date and confirmed that it is done properly according to our procedures and protocols.” R. 345 
(emphasis added). 
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the Court’s Confrontation Clause jurisprudence. Id. Applying Smith, the DNA reports and Mr. 

Shawhan’s testimony were clearly inadmissible and violated Mr. McElveen’s Sixth Amendment 

right to confrontation.   

iv. Under Smith, the presumptive CODIS match and correlating testimony is 
inadmissible. 
 

At the time of Mr. McElveen’s trial and appellate briefing, Williams v. Illinois, 567 U.S. 

50 (2012), had yet to be abrogated by Smith, and this Court cautioned that Williams should apply 

“no more broadly than the particular circumstances that led to the convergence of the votes…and 

that are substantially similar to those in the present case.” State v. Bolden, 108 So.3d 1159, 1161 

(La. 10/26/12). Pursuant to Williams, there is no Confrontation Clause violation when a DNA 

expert testifies that in his opinion the DNA profile developed from a sample taken from a defendant 

matches the DNA profile developed by another, non-testifying technicians from biological 

samples taken from the victim of a sexual assault if: the tests on the victim’s samples were 

conducted before the defendant was identified as the assailant or targeted as a suspect, the tests are 

conducted by an accredited laboratory, and the report of the test results itself is not introduced as 

a certified declaration of fact by the accredited laboratory. 

Mr. McElveen conceded in his initial brief that pursuant to Williams, the initial DNA 

report, which merely stated an investigative lead was developed after entering the backpack DNA 

swab into CODIS, would not violate Mr. McElveen’s confrontation rights. This is no longer the 

case, as Smith now holds that “[w]hen an expert conveys an absent analyst’s statements in support 

of his opinion, and the statements provide that support only if true, then the statements come into 

evidence for their truth…[a]nd if those are testimonial…the Confrontation Clause will bar their 

admission.” Smith v. Arizona, 602 U.S. at 783. 

Applying Smith, Detective Foster’s testimony pertaining to the alleged results of the initial 

DNA testing is inadmissible, as it was only relevant and probative for its truth if it assumed the 

truth of the absent witness’ statement. As Smith is a new rule of law, announced after Mr. 

McElveen’s trial, he should not be faulted for failing to object to Detective Foster’s testimony 

under Smith. 

It is also notable that the expert, Mr. Shawhan, testified that he reviewed the Crime Lab’s 

“entire file” in preparation for his testimony, but did not testify that there was a presumptive match 
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to Mr. McElveen.2 Thus, the only testimony about an alleged, initial presumptive match came from 

Detective Foster, who admitted that he was unqualified to testify about DNA. R. 316. 

v. The First Circuit failed to apply the Chapman analysis in evaluating whether the 
admissibility of the DNA evidence through a surrogate analyst amounted to 
harmless error.  
 

The plurality opinion noted that even if the supplemental DNA report and Mr. Shawhan’s 

testimony were inadmissible under Smith, any resulting error was harmless.3 In conducting a 

harmless error analysis, the First Circuit failed to apply the Chapman standard.  

In Chapman v. California, 386 U.S. 18 (1967), the United States Supreme Court 

established the standard for harmless error review for federal constitutional error in both state and 

federal courts. Under that test, the State bears the burden of proving “beyond a reasonable doubt 

that the error complained of did not contribute to the verdict obtained.” Chapman, 386 U.S. at 24; 

see also State v. Gibson, 391 So.2d 421, 426-27 (La. 1980), State v. Kent, 382 So.3d 69, 78 (La. 

3/22/24). The United States Supreme Court has clarified that the critical inquiry is whether the 

verdict rendered was surely unattributable to the error. Sullivan v. Louisiana, 508 U.S. 275 (1993); 

see also United States v. Alvarado-Valdez, 521 F.3d 337, 341 (5th Cir. 2008) (“A defendant 

convicted on the basis of constitutionally inadmissible Confrontation Clause evidence is entitled 

to a new trial unless it was harmless in that there ‘there was [no] reasonable possibility that the 

evidence complained of might have contributed to the conviction.’”).  

In citing Delaware v. Van Arsdall, 475 U.S. 673 (1986), the First Circuit improperly 

applied the harmless error analysis utilized for a Confrontation Clause violation stemming from 

the denial of a defendant’s right to impeach a witness. See also United States v. Alvarado-Valdez, 

 
2 Detective Foster also claimed that he learned four days after the robbery, on “Friday evening,” that the Crime Lab 
was “able to get an identification that led to Mr. McElveen. R. 311. However, the initial DNA report does not 
corroborate that Mr. McElveen was generated as an initial identification, and the report also notes that the initial DNA 
examination was completed the following Tuesday, July 31, 2018. 
 
3 With no basis in the record, the lead opinion also erroneously suggests that Mr. McElveen may have waived his right 
of confrontation under La. R.S. 15:501. State v. McElveen, p.19–20 n.14. This is incorrect, as the record does not 
contain a notice of intent to offer proof by certificate filed by the State at least 45 days prior to trial, as is mandatory 
under the statute. La. R.S. 15:501(A) (“the party seeking to introduce a certificate made in accordance with R.S. 
15:499 shall, not less than forty-five days prior to the commencement of the trial, give written notice of intent to offer 
proof by certificate.”). While the lead opinion acknowledges that “the record does not reflect the State filed formal 
notice,” it also suggests that the State’s double error—in failing to call the testifying analysts and failing to comply 
with the mandatory language of the statute—may nonetheless be waived by mere provision of the report in discovery. 
 
This is clearly incorrect and cannot be squared with the plain text of the statute. The statute is unambiguous in requiring 
the State to give notice. It is only upon the receipt of the notice that triggers the requirement of the defense to demand 
the testimony of the analyst. La. R.S. § 15:501(B). 
 
In suggesting that Mr. McElveen bore an additional, extra-statutory burden to take steps to ensure that the State’s 
witnesses appear in court, the lead opinion further departs from the reasoning of Smith, which reaffirmed that the 
“Confrontation Clause imposes a burden on the prosecution to present its witnesses, not on the defendant to bring 
those adverse witnesses into court.” Smith v. Arizona, 602 U.S. 779, 792 n.3 (2024) (cleaned up). 
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521 F.3d 337, 341 (5th Cir. 2008) (discussing different applications of Chapman depending on the 

type of Confrontation Clause error). In contrast, the present case involves the admission of 

evidence tainted by a Confrontation Clause violation, rather than a curtailment of cross-

examination. Thus, the First Circuit should not have looked to the strength of the other evidence, 

nor shifted the burden to Mr. McElveen to prove he is entitled to relief, but rather determine 

whether the State proved beyond a reasonable doubt that Mr. McElveen’s verdict is surely 

unattributable to the admission of the DNA reports and corresponding testimony.  

vi. Under the correct legal standard, the State cannot prove that the error in admitting 
the surrogate DNA analyst’s testimony did not contribute to Mr. McElveen’s 
verdict beyond a reasonable doubt. 

 
Under the correct Chapman standard, the State has the burden to prove beyond a reasonable 

doubt that Mr. Shawhan’s testimony did not contribute to Mr. McElveen’s conviction. See United 

States v. Alvarado-Valdez, 521 F.3d 337, 341 (5th Cir. 2008) (“Accordingly, the government must 

demonstrate beyond a reasonable doubt that the tainted evidence did not contribute to the 

conviction.”). The State cannot meet this burden because quite literally the only incriminating 

evidence against Mr. McElveen was that his DNA was found on the exterior of a backpack used 

in a robbery.  

While the plurality opinion referenced an anonymous tip that Baylon Trim and “BJ” 

committed the robbery, as well as the fact Mr. McElveen was arrested in Texas, the true foundation 

of the State’s entire case is the DNA evidence. This is apparent from the outset, as the State told 

the jury during opening statements that the armed robbery was “almost the perfect crime,” but that 

Mr. McElveen “gets sloppy and he leaves something behind.” R. 157. The State then told the jury 

that it would see “who, what, when, and where there was DNA left. You’ll hear testimony from 

DNA experts, police officers, witnesses, and two victims[.]” R. 158. 

The State had the burden of proving Mr. McElveen’s identity. There were no witnesses to 

this crime, and the victims could not identify Mr. McElveen. Thus, the only evidence of identity 

came from the conclusions drawn by the non-testifying F. Nicole Proctor and Tabitha Mizell. 

While Detective Foster testified as a non-DNA expert that there was a presumptive match to Mr. 

McElveen, the true weight of the State’s case came from Mr. Shawhan, the final witness called 
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prior to deliberations. Not only did Mr. Shawhan testify for over 25 pages of the record, but the 

State referenced Mr. Shawhan’s testimony five times4 throughout its closing arguments: 

 As acknowledged by the State during closing arguments, the DNA evidence is the only 

evidence that proves Mr. McElveen touched a backpack that was used in a robbery. Mr. Shawhan’s 

expert testimony—based on another expert’s testimonial evidence—established that Mr. 

McElveen could not be excluded as a major contributor to the backpack swab. This goes to the 

core of proving Mr. McElveen’s identity, an essential element of which the State bears the burden 

of proof. While Mr. Shawhan could testify as a technical reviewer about the general policies and 

procedures of the Crime Lab, the only person who could testify whether those policies and 

procedures were followed in this case were the analysts who conducted the testing.  Absent the 

testimony of Ms. Mizell and Ms. Proctor, there is no way of knowing whether the tests were 

conducted according to protocol and produced reliable results. 

The fact that the prosecutor repeatedly highlighted the evidence that violated the right to 

Confrontation in closing argument is enough to warrant reversal under Chapman because the State 

cannot credibly argue that there was no possibility that the evidence it highlighted contributed to 

the verdict. See United States v. Jackson, 636 F.3d 687, 697 (5th Cir. 2011) (“Here, because the 

government’s closing argument relied on the very evidence that offends the Confrontation Clause, 

we cannot see how the government can conclusively show that the tainted evidence did not 

contribute to the conviction.”) (cleaned up); see also United States v. Alvarado-Valdez, 521 F.3d 

337, 342-43 (5th Cir. 2008) (same). 

 
vii. Conclusion 

 
4 You heard all that testimony from the DNA expert. And one of the things he repeatedly said was that BJ McElveen 
cannot be excluded as a major contributor to the DNA profile. He said that the likelihood ratio was 2.9 billion. That 
is very far away from the number one. I may not have been good at counting the other day, but I know that one and 
2.9 billion are very far away from each other. And he stated that they used the straps, the zippers, and the zipper pulls. 
R. 403. 
 
You guys have plenty of common sense. You saw the robbery. You saw the camo backpack several times. You saw 
the DNA that was all over the backpack, the backpack that was found 30 to 45 minutes after the robbery, found near 
the bank. The backpack was also submitted to the Crime Lab the very next day. R. 405. 
 
And BJ is seen on that video with his ungloved hand touching that backpack, touching the strap that went to the DNA 
lab the very next day, and he’s the major contributor on there. R. 406. 
 
That backpack that was found 30 or 45 minutes after the crime, the backpack that is being worn by one of the assailants 
in this picture, that backpack which the DNA said that -- you saw the report --Mr. McElveen cannot be excluded as a 
major contributor to the DNA profile swab from the straps, the zipper, and the zipper pulls. What is he holding? The 
strap of that backpack, and that is why, without -- without a glove on a his hand, and that is why his DNA is all over 
that backpack. R. 418. 
 
The Crime Lab report states that he cannot be excluded, because he was the person who was touching that backpack 
on July 23, 2018, committing this crime. Also, the DNA report talks about the ratio. Again, 2.9 billion is very far from 
one. There's your identity - there's your identity, as one of the obligations that the State has to prove. 
R. 419 (emphasis added). 
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Because Mr. McElveen’s conviction cannot be sustained without the DNA report or Mr. 

Shawhan’s testimony, this Court should find there is insufficient evidence and enter a judgment of 

acquittal. At a minimum, this Court should vacate his convictions and remand the matter for a new 

trial.  

2. There is insufficient evidence to support BJ McElveen’s armed robbery 
convictions. 

 
The only incriminating evidence against Mr. McElveen is F. Nicole Proctor’s conclusion 

that he could not be excluded as a major contributor to the mixed DNA profile obtained from a 

swab of the backpack’s straps and zipper. It is important to recognize that the DNA profile from 

the backpack was a mixture of at least three contributors and that Mr. McElveen’s DNA was not 

found on any items inside the backpack, including the firearm and bundles of cash. Mr. 

McElveen’s DNA was also not found on any items of discarded clothing, including a red-and-

black glove presumably worn by the individual holding the backpack in the surveillance video.  

The Crime Lab’s report represents the entirety of the State’s case, as the bank tellers could 

not identify the suspects, the surveillance footage did not reveal any distinguishing characteristics 

of either suspect, and the State did not present any witness who identified Mr. McElveen as a 

suspect. Furthermore, Mr. McElveen did not make any incriminating statements to the police or 

on a recorded phone call from jail, and has consistently maintained his full innocence of the crime. 

Mr. McElveen was also not found in possession of any items take during the robbery and was not 

alleged to have spent large amounts of cash in the days following the robbery. The minimal 

evidence in this case, even when viewed in the light most favorable to the State, fails to exclude a 

reasonably hypothesis of innocence and Mr. McElveen’s convictions should therefore be vacated.  

i. Relevant Law 
 

In evaluating the sufficiency of the evidence to support a conviction, a reviewing court 

must determine whether, viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fact could have found proof beyond a reasonable doubt of each of the essential 

elements of the crime charged. Jackson v. Virginia, 443 U.S. 307 (1979); State v. Captville, 448 

So.2d 676, 678 (La. 1984).  

When reviewing a conviction based upon circumstantial evidence, the reviewing court 

must determine whether, viewing the evidence in the light most favorable to the prosecution, a 

reasonable trier of fact could have concluded beyond a reasonable doubt that every reasonable 
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hypothesis of innocence had been excluded. See State v. Morris, 414 So.2d 320, 321-22 (La. 1982) 

(citation omitted). The reviewing court “does not determine whether another possible hypothesis 

has been suggested by defendant which could explain the events in an exculpatory fashion; rather, 

the reviewing court evaluates the evidence in the light most favorable to the prosecution and 

determines whether the alternative hypothesis is sufficiently reasonable that a rational factfinder 

‘could not have found proof of guilt beyond a reasonable doubt.’” State v. Jones, 318 So.3d 678, 

682 (La. 1/30/18) (citing State v. Captville, 448 So.2d 676, 680 (La. 1984) (emphasis in original).  

Armed robbery is the taking of anything of value belonging to another from the person of 

another or that is in the immediate control of another, by use of force or intimidation, while armed 

with a dangerous weapon. La. R.S. 14:64. When the dangerous weapon used is a firearm, an 

additional five-year penalty applies to any sentence imposed. La. R.S. 14:64.3. 

ii. There is no direct evidence that BJ McElveen committed armed robbery. 
 

There is no direct evidence that BJ McElveen committed armed robbery because the DNA 

evidence should have been deemed inadmissible. Moreover, even if this evidence were properly 

admitted, when viewed in the light most favorable to the prosecution, this proves only that Mr. 

McElveen touched the outside of a backpack that was used in a robbery. However, at least two 

other people touched the same backpack in the same place. Although the police recovered a gun, 

clothing, bundles of cash, and even gloves allegedly worn by the suspects, Mr. McElveen’s DNA 

was not found on any other piece of evidence. Despite processing the crime scene and evidence 

for fingerprints, Mr. McElveen’s fingerprints were not located at the scene or on any piece of 

recovered evidence. 

The DNA report and testimony from Zacharay Shawhan is the only incriminating evidence 

against Mr. McElveen. As fully described in Assignment of Error One, both the report and 

testimony pertaining to the report were inadmissible hearsay which should have been excluded. 

However, the Jackson standard requires this Court to consider all of the evidence introduced at 

trial, even evidence which the trial court has admitted improperly and which may therefore provide 

an independent basis for reversing the defendant’s conviction on grounds of trial error. State v. 

Hearold, 603 So. 2d 731, 734 (La. 1992) (“[W] hen the entirety of the evidence, both admissible 

and inadmissible, is sufficient to support the conviction, the accused is not entitled to an acquittal, 

and the reviewing court must then consider the assignments of trial error to determine whether the 

accused is entitled to a new trial.”).  
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Mr. McElveen is entitled to a full acquittal because even considering the inadmissible DNA 

report, he is at most guilty of having touched a backpack that was used in a robbery. A similar 

situation occurred in State v. Oliphant, 133 So.3d 1255 (La. 2/21/14), in which this Court vacated 

an armed robbery conviction that was based upon: (i) the defendant and his brother’s conflicting 

statements; (ii) evidence that two bloodhounds tracked the defendant’s scent from the scene to the 

location of the getaway car; and (iii) a DNA analysis of a stocking allegedly worn during the 

robbery that concluded the defendant could not be excluded as one of two contributors. Id. at 1259.  

This Court noted that although the conflicting statements and DNA evidence were “not 

overwhelmingly strong, when considered together it is sufficient to support the conviction.” Id. 

However, due to the improperly admitted bloodhound evidence, this Court vacated the conviction 

because it could not determine whether the verdict was “surely unattributable to the bloodhound 

evidence.” Id. at 1261. Rather than enter a judgment of acquittal based on insufficient evidence, 

this Court remanded for a new trial.  

As recognized by Oliphant, DNA evidence that only mildly incriminates someone as 

having touched an item allegedly used during a robbery is not “overwhelmingly strong” and likely 

would be insufficient to sustain a conviction on its own. In contrast to Oliphant, Mr. McElveen 

had not given a conflicting statement to law enforcement and the only evidence presented at trial 

was the improperly admitted DNA evidence. At worst, this proves only that Mr. McElveen touched 

a backpack that was used in a robbery, in the same location that at least two other people had 

touched. This evidence is insufficient to sustain his conviction and therefore, Mr. McElveen is 

entitled to a full acquittal or, at a minimum, a new trial.  

iii. The circumstantial evidence also fails to justify BJ McElveen’s convictions.  
 

The other circumstantial evidence that seemingly implicated Mr. McElveen was the bank 

tellers’ testimony that the suspects spoke like they were from New Orleans, and Detective Foster’s 

claims that there was a presumptive positive DNA match to BJ McElveen prior to his arrest, and 

that a Crime Stoppers informant claimed Baylon Trim committed the robbery with a person named 

BJ. 

Both bank tellers testified that it seemed as if the suspects were from New Orleans because 

of the way they said, “baby.” R. 277; 288. Detective Foster testified that during the investigation 

he learned that Mr. McElveen was from New Orleans. R. 320. It is worth noting that in 2018, there 
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were approximately 79,966 Black Men5 living in New Orleans. It is also worth noting that Mr. 

McElveen was born in New Orleans on October 24, 1996, but moved to Baton Rouge when he 

was eight years old after Hurricane Katrina. R. 20. Thus, Mr. McElveen had spent his formative 

years in Baton Rouge and had lived in Baton Rouge for 13 years at the time of his arrest. Not only 

did the State fail to establish that Mr. McElveen spoke with a New Orleans accent, the State never 

asked either bank teller to listen to Mr. McElveen’s voice to determine whether it sounded like the 

suspects. See State v. Steward, 975 So.2d 829 (La. App. 2 Cir. 2/13/08) (collecting cases and 

holding that voice identification is an acceptable and reliable means of proving identity).  

Detective Foster claimed that four days after the robbery, the Crime Lab processed the 

backpack and “were able to get an identification that led to Mr. McElveen.” R. 311. According to 

the DNA report, the backpack swab generated a profile that was then “searched in the Combined 

DNA Index Systems (CODIS) as a one-time event and generated an investigative lead.” State’s 

Exhibit S26, p. 2. However, the DNA report does not specify that the investigative lead pointed 

towards BJ McElveen and Mr. Shawhan made absolutely no mention of this presumptive lead 

during his testimony. Not only is Detective Foster’s testimony uncorroborated, but it is also 

suspicious that a presumptive positive would have matched to BJ McElveen from a CODIS search 

given that he was a first-felony offender whose DNA profile would not have been uploaded in 

CODIS.   

Detective Foster also claimed that after he received notice of the presumptive match, he 

received an anonymous tip that Baylon Trim committed the crime with a person named BJ. 

However, Detective Foster refused to provide any other details: 

That particular tip, I wanted to keep the integrity of the Crime Stoppers intact, 
though. I can’t elaborate a whole lot on that or I will definitely give away the actual 
person who called this in, and I don’t want to do that and I will not do that. But, 
that particular person knew very specific details of this robbery that was not shared 
to the public…they did identify a Baylon Trim that was going to be one of the 
perpetrators….[who] was the one squatting in front of the vault. The other 
perpetrator…they only knew him by the first name of BJ. 
 

R. 317-18. 
 

As the United States Supreme Court has observed, albeit in the Fourth Amendment context: 

an anonymous tip “provides virtually nothing from which one might conclude that its author is 

either honest or his information reliable[.]” Illinois v. Gates, 462 U.S. 213, 227 (1983). An 

 
5 According to the 2015 U.S. Census, Black Men aged 15-84 made up 26% of the total population of New Orleans, 
which was 307,565. See  https://www.vera.org/publications/new-orleans-jail-population-quarterly-report/new-
orleans-whos-in-jail-and-why-first-quarterly-report/black-men-are-overrepresented-in-our-jail 
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anonymous tip may provide probable cause for an arrest or reasonable suspicion for an 

investigatory stop, only if it “accurately predicts future conduct in sufficient detail to support a 

reasonable belief that the informant had reliable information regarding the suspect’s illegal 

activity.” State v. Gates, 145 So.2d 288, 297 (La. 5/7/14).  

Whether this tip was sufficiently reliable to justify the affidavit for arrest or the search 

warrant for Mr. McElveen’s DNA was never litigated and so it is not an issue on appeal. However, 

it is worth noting that this tip was neither reliable nor accurate as the informant claimed Baylon 

Trim committed the robbery with a man named BJ. Law enforcement obtained a warrant for both 

Mr. Trim and Mr. McElveen’s DNA and ultimately did not arrest Mr. Trim because there was no 

evidence corroborating the tip. There was also never any indication that Mr. Trim and Mr. 

McElveen knew each other.  

While the State did not call this “particular person [who] knew very specific details of the 

robbery” to testify, it is critical to note that this person ultimately provided inaccurate information 

pertaining to Baylon Trim. Without any additional information pertaining to this tip, it is certainly 

plausible that this tipster was actually one of the robbers who made a false tip in order to lead the 

investigation in a different direction.  

iv. Conclusion 

Given that there was no eyewitness identification of Mr. McElveen, no incriminating 

evidence found at his house, no fingerprints or DNA found at the scene or on any item taken in the 

robbery, the State’s evidence only proves that Mr. McElveen touched a backpack that was used in 

a robbery. Mr. McElveen was also not the only person who touched this backpack, as the DNA 

profile was a mixture of at least three individuals.  Even viewing this evidence under the Jackson 

standard, it fails to exclude every reasonable hypothesis of innocence and Mr. McElveen’s 

convictions should be vacated. 

 
3. The trial court erroneously included a jury instruction on flight. 
 
The trial court erred in including a jury instruction on flight as there was no evidence to 

support the claim that Mr. McElveen had fled the jurisdiction. At the charge conference, prior to 

the delivery of the jury charge, the defendant objected to the inclusion of an instruction on flight. 

R. 366. The trial court overruled the defendant’s objection, and gave the following instruction to 

the jury: 
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If you find that the defendant fled immediately after a crime was committed or after 
he was accused of a crime, the flight alone is not sufficient to prove that the 
defendant is guilty. However, flight may be considered along with all other 
evidence. You must decide whether such flight was due to consciousness of guilt 
or to other reasons unrelated to guilt. 
 

R. 425. 
 

The ruling of the trial court on an objection to a portion of its charge to the jury will not be 

disturbed unless the disputed portion, when considered  in connection with the remainder of the 

charge, is shown to be both erroneous and prejudicial. State v. Butler, 563 So.2d 976, 988 (La. 

App. 1 Cir. 1990). If there is testimony of flight after the crime was committed and the jury charge 

regarding flight is brief when considered in connection with the remainder of the charge, the 

instruction is neither erroneous nor prejudicial. State v. Bell, 721 So.2d 38, 41 (La. App. 5 Cir. 

10/14/98). 

In this case, Detective Foster testified that after Mr. McElveen was developed as a suspect, 

he was located in Texas because “he had already fled the State.” R. 312. However, Mr. McElveen 

was a musician who travelled frequently and there is absolutely no indication that he went to Texas 

with the knowledge that he was wanted by authorities. Moreover, Detective Foster admitted that 

Mr. McElveen turned himself in to authorities in Texas, which further disproves that he was on 

the run.  

The appropriate standard for determining harmless error is not whether, in a trial that 

occurred without the error, a guilty verdict would surely have been rendered, but whether the guilty 

verdict actually rendered in the instant trial was surely unattributable to the error. State v. James, 

665 So.2d 581, 584 (La. App. 5 Cir. 11/28/95). As previously noted, the only incriminating 

evidence against Mr. McElveen was that he could not be excluded as having touched a backpack 

that was used in a robbery. Thus, instructing the jury that it could infer his presence in Texas was 

attributable to a guilty conscious was not a harmless error given the complete lack of evidence.  

4. Trial counsel rendered constitutionally deficient performance for failing to 
effectively litigate against the admissibility of the DNA report and failing to 
present evidence of innocence.    

 
Mr. McElveen’s case was pending for four years prior to trial, during which time his 

attorney was changed four times with trial counsel being appointed less than three months before 

trial. The lack of consistent, adequate representation caused Mr. McElveen to file numerous pro 

se motions in attempts to preserve his constitutional rights. The record also proves that there were 
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tensions between trial counsel and Mr. McElveen prior to trial, 6 as the court noted there was a 

“back-and-forth” between counsel and Mr. McElveen, who has “refused to talk at some points 

with Mr. Tucker[.]” R. 148. Aside from the obvious tensions and the fact that trial counsel referred 

to his client as “Mr. McAlpine” approximately 18 times7 during trial, there are multiple examples 

throughout the record of counsel failing to provide effective representation, which further requires 

that Mr. McElveen’s convictions be vacated.  

i. Relevant Law  
 

The Sixth Amendment to the United States Constitution and Article 1, § 13 of the Louisiana 

Constitution safeguard a defendant’s right to the effective  assistance of trial counsel. State v. 

Thomas, 124 So. 3d 1049, 1053 (La. 9/4/13). A defendant asserting an ineffective assistance claim 

must show: (1) that defense counsel’s performance was deficient and (2) that the deficiency 

prejudiced the defendant. Strickland v. Washington, 466 U.S. 668 (1984). The defendant has the 

burden of showing that “there is a reasonable probability that, but for counsel’s unprofessional 

errors, the results of the proceeding would have been different. A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.  

Claims of ineffective assistance of counsel are generally best addressed through an 

application for post-conviction relief, rather than on direct appeal, so a full evidentiary hearing 

may be held in the district court. State v. Truitt, 500 So.2d 355, 359 (La. 1987). However, if the 

record contains sufficient evidence to rule on the merits and the claim is properly raised in an 

assignment of error, an appellate court may address the claim in a measure of judicial economy. 

State v. Armstead, 980 So.2d 20, 24 (La. App. 5 Cir. 2/6/08). 

The First Circuit found that Mr. McElveen’s counsel was not deficient for failing to 

adequately litigate the admissibility of the DNA report. As to his claim that counsel was ineffective 

for failing to provide notice of an alibi or present evidence supporting Mr. McElveen’s innocence,  

the First Circuit found that this claim could not be resolved on the face of the record. and failing 

to effectively represent Mr. McElveen during sentencing.  

ii. Trial counsel did not litigate the admissibility of the DNA report. 

 
6 On the morning of trial, counsel noted that “Mr. McElveen was here two, three weeks ago…[and] told me he was 
going to get additional counsel.” R. 148. In Mr. McElveen’s Motion for New Trial, he avers that he appeared in court 
a few weeks before trial and specifically fired his attorney on the record. R.116. Despite trial counsel and Mr. 
McElveen’s recollections, there are no court minutes of any such hearing in the record.  
 
7 R. 159; 160; 398; 408; 409; 410; 411; 412; 413; 414; 415. 

APP.026



25 

A reasonable attorney would have recognized that the admissibility of the DNA report was 

critical as the State’s entire case is built upon this report. However, trial counsel did not file a brief 

opposing the State’s mid-trial writ and after the First Cicuit granted the State’s writ, the trial court 

asked counsel whether the defense would be taking any further “action on the decision from the 

First Circuit,” to which trial counsel replied, “Not at present, Your Honor. When we do, we will – 

if we need to, we will do it at that time and we will do it in globo.” R. 368-69. 

According to Mr. McElveen’s pro se motion for new trial, his attorney stated that if the 

First Circuit granted the State’s writ, counsel would file a writ to this Court. However, after the 

First Circuit’s ruling, Mr. McElveen avers, “my lawyer did not file the writ like he promised. I 

asked why he lied [and] he said shut up he knew what he was doing.” R. 117. 

As fully briefed in Assignment of Error One and Two, the admissibility of  the DNA report 

and Mr. Shawhan’s testimony should have been further litigated and the failure to seek supervisory 

review of the First Circuit’s mid-trial ruling, which relied upon distinguishable case law even at 

the time, was deficient representation.  

iii. Trial counsel failed to timely notify the State of an alibi witness and attempted to 
argue facts not in evidence during closing.   
 

Mr. McElveen’s pro se Motion for New Trial challenged his attorney’s refusal to call Mr. 

McElveen’s mother to testify. R. 117. The record indicates that following jury selection and 

immediately before opening statements, trial counsel informed the State for the first time that it 

“may be calling an alibi witness.” R. 144. Trial counsel claimed the lack of notice was due to Mr. 

McElveen refusing to communicate and the court sustained the State’s objection to the untimely 

notice of an alibi. R. 145.  

 A defendant must serve an alibi notice on the State within 10 days following the written 

demand of the district attorney. La. C.Cr.P. art. 727. Although trial counsel was only appointed 

three months prior to trial, counsel still failed to provide a timely pretrial disclosure of an alibi 

witness, which deprived Mr. McElveen of his right to present a defense.  

 It is unclear whether Mr. McElveen’s mother was the alibi witness that counsel failed to 

timely disclose, but during closing statements trial counsel mentioned that Mr. McElveen had: 

irritated his parents enough to throw him out….Someone throws all his stuff out. 
Have you notice BJ has got on the same clothes, because he doesn’t have any more, 
because when he got kicked out of the house, they threw all of his stuff out? Guess 
what was included? 

 
R. 413. 
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 The court sustained the State’s objection to this argument, as it contained facts that were 

never mentioned during the case. In a letter written to the court by Mr. McElveen’s mother, she 

wrote that she had placed his backpack with his clothes and music outside of her house and it was 

stolen. R. 126. Clearly Mr. McElveen’s mother was a critical witness who should have been 

presented to the jury because it would have corroborated his innocence.  

5. The trial court erred by failing to grant a hearing on Mr. McElveen's Motion for 
New Trial. 

 
On November 3, 2022, Mr. McElveen filed a pro se Motion for New Trial that claimed his 

attorney did not visit or counsel him, did not provide him with copies of discovery, failed to file a 

mid-trial writ, and refused to call Mr. McElveen’s mother to testify on his behalf. R. 116. Mr. 

McElveen also wrote that although he had “fired” his attorney in open court “he was still able to 

represent me.” R. 117. 

The decision on a motion for new trial rests within the sound discretion of the trial judge, 

and its ruling will not be disturbed on appeal absent a clear showing of abuse. State v. Quimby, 

419 So.2d 951 (La.1982). The merits of such a motion must be viewed with extreme caution in the 

interest of preserving the finality of judgments. As a general rule, a motion for new trial will be 

denied unless injustice has been done. La.C.Cr.P. art. 851; State v. Dickerson, 579 So.2d 472 (La. 

App. 3 Cir. 4/17/91). 

Mr. McElveen’s motion made numerous claims which clearly required a hearing, including 

that his lawyer did not present evidence supporting Mr. McElveen’s innocence. Among the 

grounds listed for a new trial is that the defendant has discovered and presented evidence 

supporting his factual innocence. La. C.Cr.P. art. 851. At a minimum, a hearing was needed so that 

Mr. McElveen’s mother could testify and the court could determine whether she could provide 

evidence supporting innocence.  

Mr. McElveen’s motion also suggests that he might have been denied his right to self-

representation. Given that there are no minutes or transcript in the record of the hearing in which 

Mr. McElveen fired his attorney in open court, it is impossible to determine whether Mr. McElveen 

had attempted to represent himself at that time or obtain different counsel prior to trial.  

While it is “beyond dispute that [t]he Sixth Amendment safeguards to an accused who 

faces incarceration the right to counsel at all critical stages of the criminal process,” Iowa v. Tovar, 

541 U.S. 77, 80-81 (2004), a criminal defendant also has the right to “proceed without counsel 
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when he intelligently elects to do so.” Faretta v. California, 422 U.S. 806, 807 (1975); Miller v. 

Thaler, 714 F.3d 897, 903 (5th Cir. 2013). 

         Waiver of the right to counsel must be knowing and intelligent, and the defendant must 

clearly and unequivocally request self-representation. Id.; United States v. Long, 597 F.3d 720, 

723 (5th Cir. 2010). Once a defendant unequivocally invokes the right of self-representation, 

whether expressly or constructively, the court must hold a Faretta hearing to ensure that the 

defendant’s request to proceed without counsel is knowing and voluntary. See Faretta, 422 U.S. 

at 835-36; United States v. Cano, 519 F.3d 512, 516 (5th Cir. 2008). A Faretta warning, therefore, 

is required when the defendant unequivocally invokes his right to proceed on his own behalf and 

waives his right to counsel. See Cano, 519 F.3d at 516; see also, Long, 597 F.3d at 724. 

 In dismissing this claim, the First Circuit faults Mr. McElveen, a pro se litigant for failing 

to request a hearing and failing to object to the court dismissing the pleading without a hearing. 

While pro se litigants should generally be given wide latitude, as they are at a disadvantage having 

no formal training in the law and rules of procedure; a pro se litigant also assumes responsibility 

for his lack of knowledge of the law, and must carry his burden of proof to be entitled to relief. See 

Patterson v. Charles, 282 So.3d 1075, 1096 (La. App. 4 Cir. 9/11/19); State v. Cannon, 399 So.3d 

853 (La. App. 2 Cir. 10/2/24).  

 Both Mr. McElveen and his attorney claimed that there was a hearing a few weeks before 

the trial in which Mr. McElveen fired his lawyer in open court. It is completely  unknown whether 

the court then informed Mr. McElveen of his right to self-representation or his right to hire a 

different attorney. Given the constitutional implications of this issue, the court should have set Mr. 

McElveen’s Motion for New Trial for a hearing. The fact that Mr. McElveen flagged this issue in 

a pro se filing should have alerted the court as to a need for a hearing and the fact that he did not 

attach a show cause order to his pleading should not be held against him. 

CONCLUSION 
 

There is no evidence to support BJ McElveen’s convictions for armed robbery. The First 

Circuit factually and legally erred in its analysis of Mr. McElveen’s Confrontation Clause claim. 

Without the improperly admitted DNA evidence, Mr. McElveen’s conviction must be vacated. 

However, even considering this evidence in a sufficiency review reveals only that Mr. McElveen 

cannot be excluded as having touched the outside of a backpack that was used in a robbery. Given 
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that this evidence fails to exclude a reasonable hypothesis of innocence, he is entitled to a 

judgement of acquittal or, at a minimum, a new trial.  

PRAYER FOR RELIEF 
 

BJ McElveen prays that this Court grant his writ, order full briefing and oral argument, and 

ultimately vacate his convictions. 

 

Submitted by: 
      

 Jane Hogan                                                  
_________________________________ 

       JANE HOGAN, Bar Roll No. 35172 
       Hogan Attorneys     

310 North Cherry Street 
       Hammond, Louisiana 70401 
       (985) 542-7730 
       (985) 542-7756 fax 

jane@hoganattorneys.com 
 

       Counsel for BJ McElveen 
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First Circuit Court of Appeal 
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STATEMENT OF JURISDICTION 

Jurisdiction vests in this Honorable Court under Article V, Section 10 of the 

Louisiana Constitution of 1974. On September 30, 2023, a jury in East Baton Rouge 

Parish convicted BJ McElveen of two counts of armed robbery. Attachment A. On 

February 2, 2023, the trial court sentenced Mr. McElveen to 25 years on each count, 

to run concurrently, with an additional five years to be served consecutively. 

Attachment B. 

 On March 1, 2023, Mr. McElveen timely moved for an appeal. R. 128. He 

now files this brief within the briefing schedule set by this Court.  

STATEMENT OF THE CASE 

 On July 23, 2018, two masked individuals robbed a Capital One Bank in 

Baton Rouge. The surveillance footage showed that one individual wore a dark 

hoodie, held a gun, and forced the two bank tellers to open the safe. State’s Exhibit 

S3. The second individual wore a gray hoodie, held a camouflage backpack, and 

wore a red and black glove on only one hand. State’s Exhibit S3; R. 308. After 

clearing out the safe, the individuals fled through a field and a residential 

neighborhood, dropping stacks of cash, clothing, and the backpack along the way. 

State’s Exhibit S5; R. 319.  

 Having developed no immediate leads, law enforcement received a Crime 

Stoppers tip that Baylon Trim committed the robbery with a man named BJ. R. 318. 

On August 2, 2018, Mr. McElveen willingly turned himself in and submitted to a 

DNA test. R. 312.  

 On October 2, 2018, the State filed a bill of information that formally charged 

BJ McElveen with two counts of armed robbery, for robbing each of the bank tellers. 

R. 20. Mr. McElveen was initially represented by conflict counsel Brady Skinner 

and on November 13, 2019, the court appointed the Southern University Law Clinic. 

R. 3. On July 23, 2020, the Law Clinic moved to be relieved as counsel of record 
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citing difficulties created by the COVID-19 pandemic. R. 59. The court reappointed 

Mr. Skinner as conflict counsel and the matter remained pending for several years. 

R. 4-6. 

 A few months before trial, Mr. Skinner resigned as conflict counsel and the 

Office of the Public Defender appointed Robert Tucker on June 30, 2022. R. 81. On 

September 26, 2022, Mr. McElveen’s trial began with jury selection. R. 10. On 

September 27, 2022, prior to opening statements, Mr. Tucker informed the State of 

Mr. McElveen’s intention to call an alibi witness, to which the State objected as 

untimely, and the court sustained the objection. R. 145.  

On the third day of trial, the trial court ruled that the DNA report was 

inadmissible hearsay and any testimony pertaining to the report would also be 

inadmissible unless the State called the forensic scientist who conducted the 

analysis. R. 12. The State objected to the ruling and sought an emergency writ, which 

this Court granted on September 29, 2022. R. 95. 

 On September 30, 2022, trial resumed and at 11:52 a.m., the jurors retired to 

deliberate. R. 14. After returning to ask a question, at 2:06 p.m. the jury returned a 

verdict of guilty as charged. R. 14; 436. On February 2, 2023, the court denied Mr. 

McElveen’s post-trial motions and immediately sentenced him to 25 years on each 

count to run concurrently, with an additional consecutive five years for having 

committed the robbery while armed with a firearm. R. 15-16. 

ASSIGNMENTS OF ERROR 

1. There is insufficient evidence to support BJ McElveen’s armed robbery 
convictions. 
 

2. The introduction of the DNA report and Zachary Shawhan’s testimony 
violated BJ McElveen’s right to confront and cross-examine adverse 
witnesses.  
 

3. The trial court erroneously included a jury instruction on flight. 
 

4. Trial counsel rendered constitutionally deficient performance for failing to 
effectively litigate against the admissibility of the DNA report, failing to 
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present evidence of innocence, and failing to render effective representation 
during sentencing.    
 

5. The trial court erred by failing to grant a hearing on Mr. McElveen's Motion 
for New Trial. 
 

6. The trial court’s failure to observe the mandatory 24-hour sentencing delay 
constitutes an error patent. 
 

7. The trial court erred when it imposed an unconstitutionally excessive sentence 
of 30 years on a first offender. 
 

ISSUES PRESENTED 

1. Whether there is sufficient evidence to support BJ McElveen’s armed robbery 
convictions. 
 

2. Whether the introduction of the DNA report and Zachary Shawhan’s 
testimony violated BJ McElveen’s right to confront and cross-examine 
adverse witnesses.  
 

3. Whether the trial court erroneously included a jury instruction on flight. 
 

4. Whether trial counsel rendered constitutionally deficient performance that is 
apparent from the record on appeal.  
 

5. Whether the trial court erred by failing to grant a hearing on Mr. McElveen's 
Motion for New Trial. 
 

6. Whether the trial court’s failure to observe the mandatory 24-hour sentencing 
delay constitutes an error patent. 
 

7. Whether the trial court erred when it imposed an unconstitutionally excessive 
sentence of 30 years on a first offender. 

 
STATEMENT OF FACTS 

On July 23, 2018, Erika Elie-Jackson arrived to work at the Capital One on 

Coursey Boulevard after 8:00 a.m. R. 269. Ms. Elie-Jackson testified that after 

disarming the alarm system, she signaled to her coworker Cornetta Washington that 

it was safe to enter. R. 270. Ms. Washington “entered the bank, then two men came 

in right behind her…pushed her to the floor and said get down on the floor.” R. 270. 

Ms. Elie-Jackson and Ms. Washington were held at gunpoint and ordered to open 

the vault. R. 271. Ms. Elie-Jackson testified that she did not get a good look at either 

man and could not identify their height or build. R. 277. The only identifying 
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characteristic was that she believed they were from New Orleans based on their 

accents. R. 276.  

Ms. Washington could not identity either suspect and testified that there was 

only one firearm involved. R. 292. Ms. Washington testified the only distinguishing 

characteristic was that one man spoke with a New Orleans accent. R. 288. 

Captain Justin Payer responded to the scene and collected surveillance videos 

of the robbery, which showed two masked individuals emerge from the bushes and 

approach the Capital One at 8:27 a.m. R. 171. Three minutes later, the surveillance 

footage showed the same individuals flee the bank, run across the street and through 

the parking lot of the nearby UCB Bank. R. 173. Captain Payer recovered a stack of 

cash in the parking lot of the UCB Bank, but did not recover any other evidence. R. 

186. Captain Payer testified that he accompanied Detective Foster to follow up on a 

Crime Stoppers tip that proved invalid but otherwise conducted no further 

investigation. R. 188. 

Deputy Steven Gallo testified that he responded to the scene and interviewed 

John Bass, who photographed the suspects as they ran through the parking lot 

towards a footpath that led to a residential neighborhood. R. 198; State’s Exhibit S4. 

Deputy Gallo then relocated to Southpark Drive, where deputies found various items 

of clothing scattered around the yards of two residential duplexes. R. 202. Among 

the items recovered were sweatshirts, T-shirts, and a red-and-black glove that 

seemingly matched the glove worn by the suspect holding the backpack. R. 203.  

Lieutenant Michelle Partenheimer testified that she arrived approximately 30 

minutes after the robbery, canvased the area, and located a backpack and some 

clothing underneath an old truck bed. R. 211. Approximately 20 feet from the truck 

bed, Lieutenant Partenheimer located a bundle of cash inside of an old tire. R. 212. 

Lieutenant Partenheimer acknowledged that this area was heavily trafficked by 
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pedestrians, and she did not have personal knowledge of how these items were left 

at this location. R. 215. 

Sergeant Jason Fitzpatrick also responded to the scene and took 170 

photographs of the items recovered from the residential area. State’s Exhibit S5. 

Sergeant Fitzpatrick testified that he recovered a bundle of cash and a handgun with 

an extended clip from inside the backpack. R. 234. Following this testimony, the 

court admonished the State for publishing “170 pictures, of which 150 of them 

weren’t even necessary” and noted that three jurors had fallen asleep. R. 242. 

Lieutenant Chuck Foster testified that he was the case agent and sent the 

backpack and other items to the Crime Lab to be processed for DNA. R. 308. 

Lieutenant Foster testified that the Crime Lab swabbed the backpack’s zipper and 

straps and “were able to get an identification that led to Mr. McElveen.” R. 311. 

Lieutenant Foster then obtained a warrant for Mr. McElveen’s arrest and to take his 

DNA. R. 312. Mr. McElveen was in Texas at the time and willingly turned himself 

into the authorities. R. 312. 

Detective Foster also testified that he received two Crime Stoppers tips 

pertaining to this case. The first was a tip from a restaurant employee who claimed 

that a dishwasher had a camouflage backpack. R. 315. Detective Foster responded 

to the tip and determined that it was a coworker calling in a prank. R. 315. Detective 

Foster then received a second tip that Baylon Trim committed the robbery with a 

man named BJ. R. 318; 324. Detective Foster did not reveal the source of the 

information, nor did the State call the informant to testify. However, Mr. Trim was 

never charged with the robbery because his DNA was not found on any piece of 

recovered evidence. R. 318. 

The State then called John Mai, a DNA technician at the Crime Lab, and the 

court called a bench conference and warned the State it could not elicit any testimony 
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from Mr. Mai pertaining to the results of the DNA analysis since he did not perform 

the analysis. R. 340. The court noted there was “ a lot of hearsay” in the DNA report 

and reiterated that Mr. Mai could only testify as to actions he performed. R. 340. Mr. 

Mai testified that the backpack was properly received in a manner consistent for 

scientific analysis and was swabbed for DNA according to protocols. R. 342. 

The State then called DNA expert Zachary Shawhan to testify about the DNA 

results from the report. After identifying the report which described an examination 

conducted and signed by two different forensic scientists, the court excused the jury 

and held it would not permit the introduction of the report because Mr. Shawhan had 

not conducted the experiment, nor authored the report as either the analysist or the 

screener. R. 626; State’s Exhibit S26. The State conceded that Mr. Shawhan had not 

performed the forensic analysis of the DNA and was only interpreting someone 

else’s work. R. 627. The court noted the analysis was performed by F. Nicole 

Proctor, and the State noted she “left the crime lab. She’s in Texas, Your Honor.” R. 

629. 

After extensive argument, the court held that the Crime Lab report was 

inadmissible, and that Mr. Shawhan could not testify to any conclusions made by 

Ms. Proctor. The court then stated, “I would advise you probably need to find Ms. 

Proctor and get her on Zoom, because that’s the least this Court’s going to allow at 

this point, because I’m about to declare a mistrial.” R. 651-52. The defense then 

moved for a mistrial, which the court denied. R. 654. The State sought an emergency 

writ of the ruling, and the court eventually dismissed the jury for the day. R. 660. 

This Court issued a stay of the trial and on September 29, 2022, granted the State’s 

writ and held the report was admissible and that Mr. Shawhan could testify about 

the results of the DNA analysis performed by Ms. Proctor. R. 95.  
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On September 30, 2022, trial resumed, and Mr. Shawhan testified that a swab 

from the straps and zipper of the backpack produced a DNA profile that was 

“consistent with being a mixture of DNA from more than three contributors with a 

major mixture of two contributors.” R. 375. Mr. Shawhan testified that on August 9, 

2018, the lab received buccal swabs from Baylon Trim and BJ McElveen. R. 394. 

After comparing the profiles, the lab concluded that Mr. McElveen could not be 

excluded as a major contributor to the mixed DNA profile obtained from the exterior 

backpack swab. R. 395. 

 Following Mr. Shawhan’s testimony, the State rested, and the defense rested 

without calling any witnesses. After deliberations began, the jury returned once with 

a question and ultimately convicted Mr. McElveen as charged. R. 436. 

On February 2, 2023, a sentencing hearing occurred and the defense briefly 

argued that Mr. McElveen was a first offender who was working and had a family. 

R. 448. The court denied all post-trial motions and immediately imposed sentence 

without obtaining a waiver of the sentencing delay. The court noted that while Mr. 

McElveen has “consistently maintained [his] innocence” he was found guilty. R. 

449. The court stated it did not “know what inspired you to do this with the clean 

record that you had,” but stated it was concerned by the seriousness of the offense 

and therefore imposed a 25-year sentence for each count, to run concurrently, and 

an additional five years to be served consecutively. R. 450. 

SUMMARY OF THE ARGUMENT 

 BJ McElveen’s convictions for armed robbery rest entirely upon an 

inadmissible DNA report and testimony from a DNA expert who did not conduct an 

independent examination of the DNA. At worst, this inadmissible evidence proves 

only that Mr. McElveen and at least two individuals touched the exterior of a 

backpack that was used in a robbery. There was no DNA or fingerprint evidence 
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linking Mr. McElveen to the crime scene or to any clothing or gloves presumably 

worn by the suspects. Mr. McElveen was not identified as a suspect by the bank 

tellers, nor any other witness, and his DNA was not found on the gun or money 

found inside the backpack. The admission of the accusatory, testimonial DNA report 

and the testimony from a DNA expert who did not perform the DNA examination 

violated Mr. McElveen’s right to confront his accusers and without this evidence, 

his conviction cannot stand.  

 The court also erroneously included a jury charge pertaining to flight, when 

there was no evidence submitted that Mr. McElveen went to Texas to evade 

authorities. To the contrary, when Mr. McElveen learned he was wanted he 

immediately turned himself in.  

 The record also contains multiple examples of trial counsel rendering 

deficient representation, including the failure to litigate against the admissibility of 

the DNA report, the failure to present evidence supporting innocence, and various 

deficiencies during sentencing. The trial court also erroneously denied Mr. 

McElveen’s pro se motion for a new trial without hearing and failed to observe the 

mandatory 24-hour sentencing delay. Finally, the imposition of a 30-year sentence 

is excessive in consideration of both the minimal evidence used to convict Mr. 

McElveen and his status as a first offender.   

LAW AND ARGUMENT 

1. There is insufficient evidence to support BJ McElveen’s armed robbery 
convictions. 
 
The only incriminating evidence against Mr. McElveen is F. Nicole Proctor’s 

conclusion that he could not be excluded as a major contributor to the mixed DNA 

profile obtained from a swab of the backpack’s straps and zipper. It is important to 

recognize that the DNA profile from the backpack was a mixture of at least three 

contributors and that Mr. McElveen’s DNA was not found on any items inside the 
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backpack, including the firearm and bundles of cash. Mr. McElveen’s DNA was also 

not found on any items of discarded clothing, including a red-and-black glove 

presumably worn by the individual holding the backpack in the surveillance video.  

The Crime Lab’s report represents the entirety of the State’s case, as the bank 

tellers could not identify the suspects, the surveillance footage did not reveal any 

distinguishing characteristics of either suspect, and the State did not present any 

witness who identified Mr. McElveen as a suspect. Furthermore, Mr. McElveen did 

not make any incriminating statements to the police or on a recorded phone call from 

jail, and has consistently maintained his full innocence of the crime. Mr. McElveen 

was also not found in possession of any items take during the robbery and was not 

alleged to have spent large amounts of cash in the days following the robbery. The 

minimal evidence in this case, even when viewed in the light most favorable to the 

State, fails to exclude a reasonably hypothesis of innocence and Mr. McElveen’s 

convictions should therefore be vacated.  

i. Relevant Law 

In evaluating the sufficiency of the evidence to support a conviction, a 

reviewing court must determine whether, viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could have found proof beyond 

a reasonable doubt of each of the essential elements of the crime charged. Jackson 

v. Virginia, 443 U.S. 307 (1979); State v. Captville, 448 So.2d 676, 678 (La. 1984).  

When reviewing a conviction based upon circumstantial evidence, the 

reviewing court must determine whether, viewing the evidence in the light most 

favorable to the prosecution, a reasonable trier of fact could have concluded beyond 

a reasonable doubt that every reasonable hypothesis of innocence had been excluded. 

See State v. Morris, 414 So.2d 320, 321-22 (La. 1982) (citation omitted). The 

reviewing court “does not determine whether another possible hypothesis has been 
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suggested by defendant which could explain the events in an exculpatory fashion; 

rather, the reviewing court evaluates the evidence in the light most favorable to the 

prosecution and determines whether the alternative hypothesis is sufficiently 

reasonable that a rational factfinder ‘could not have found proof of guilt beyond a 

reasonable doubt.’” State v. Jones, 318 So.3d 678, 682 (La. 1/30/18) (citing State v. 

Captville, 448 So.2d 676, 680 (La. 1984) (emphasis in original).  

Armed robbery is the taking of anything of value belonging to another from 

the person of another or that is in the immediate control of another, by use of force 

or intimidation, while armed with a dangerous weapon. La. R.S. 14:64. When the 

dangerous weapon used is a firearm, an additional five-year penalty applies to any 

sentence imposed. La. R.S. 14:64.3. 

ii. There is no direct evidence that BJ McElveen committed armed 
robbery. 

There is no direct evidence that BJ McElveen committed armed robbery 

because the DNA evidence, when viewed in the light most favorable to the 

prosecution, proves only that Mr. McElveen touched the outside of a backpack that 

was used in a robbery. However, at least two other people touched the same 

backpack in the same place. Although the police recovered a gun, clothing, bundles 

of cash, and even gloves allegedly worn by the suspects, Mr. McElveen’s DNA was 

not found on any other piece of evidence. Despite processing the crime scene and 

evidence for fingerprints, Mr. McElveen’s fingerprints were not located at the scene 

or on any piece of recovered evidence. 

The DNA report and testimony from Zacharay Shawhan is the only 

incriminating evidence against Mr. McElveen. As fully described in Assignment of 

Error Two, both the report and testimony pertaining to the report were inadmissible 

hearsay which should have been excluded. However, the Jackson standard requires 

this Court to consider all of the evidence introduced at trial, even evidence which 
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the trial court has admitted improperly and which may therefore provide an 

independent basis for reversing the defendant’s conviction on grounds of trial error. 

State v. Hearold, 603 So. 2d 731, 734 (La. 1992) (“[W] hen the entirety of the 

evidence, both admissible and inadmissible, is sufficient to support the conviction, 

the accused is not entitled to an acquittal, and the reviewing court must then consider 

the assignments of trial error to determine whether the accused is entitled to a new 

trial.”).  

Mr. McElveen is entitled to a full acquittal because even considering the 

inadmissible DNA report, he is at most guilty of having touched a backpack that was 

used in a robbery. A similar situation occurred in State v. Oliphant, 133 So.3d 1255 

(La. 2/21/14), in which the Supreme Court vacated an armed robbery conviction that 

was based upon: (i) the defendant and his brother’s conflicting statements; (ii) 

evidence that two bloodhounds tracked the defendant’s scent from the scene to the 

location of the getaway car; and (iii) a DNA analysis of a stocking allegedly worn 

during the robbery that concluded the defendant could not be excluded as one of two 

contributors. Id. at 1259.  

The Court noted that although the conflicting statements and DNA evidence 

were “not overwhelmingly strong, when considered together it is sufficient to 

support the conviction.” Id. However, due to the improperly admitted bloodhound 

evidence, the Court vacated the conviction because it could not determine whether 

the verdict was “surely unattributable to the bloodhound evidence.” Id. at 1261. 

Rather than enter a judgment of acquittal based on insufficient evidence, the Court 

remanded for a new trial.  

As recognized by Oliphant, DNA evidence that only mildly incriminates 

someone as having touched an item allegedly used during a robbery is not 

“overwhelmingly strong” and likely would be insufficient to sustain a conviction on 
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its own. In contrast to Oliphant, Mr. McElveen had not given a conflicting statement 

to law enforcement and the only evidence presented at trial was the improperly 

admitted DNA evidence. At worst, this proves only that Mr. McElveen touched a 

backpack that was used in a robbery, in the same location that at least two other 

people had touched. This evidence is insufficient to sustain his conviction and 

therefore, Mr. McElveen is entitled to a full acquittal or, at a minimum, a new trial.  

iii. The circumstantial evidence also fails to justify BJ McElveen’s 
convictions.  

The other circumstantial evidence that seemingly implicated Mr. McElveen 

was the bank tellers’ testimony that the suspects spoke like they were from New 

Orleans, and Detective Foster’s claims that there was a presumptive positive DNA 

match to BJ McElveen prior to his arrest, and that a Crime Stoppers informant 

claimed Baylon Trim committed the robbery with a person named BJ. 

Both bank tellers testified that it seemed as if the suspects were from New 

Orleans because of the way they said, “baby.” R. 277; 288. Detective Foster testified 

that during the investigation he learned that Mr. McElveen was from New Orleans. 

R. 320. It is worth noting that in 2018, there were approximately 79,966 Black Men1 

living in New Orleans. It is also worth noting that Mr. McElveen was born in New 

Orleans on October 24, 1996, but moved to Baton Rouge when he was eight years 

old after Hurricane Katrina. R. 20. Thus, Mr. McElveen had spent his formative 

years in Baton Rouge and had lived in Baton Rouge for 13 years at the time of his 

arrest. Not only did the State fail to establish that Mr. McElveen spoke with a New 

Orleans accent, the State also never asked either bank teller to listen to Mr. 

McElveen’s voice to determine whether it sounded like the suspects. See State v. 

 
1 According to the 2015 U.S. Census, Black Men aged 15-84 made up 26% of the total population of New Orleans, 
which was 307,565. See  https://www.vera.org/publications/new-orleans-jail-population-quarterly-report/new-
orleans-whos-in-jail-and-why-first-quarterly-report/black-men-are-overrepresented-in-our-jail 
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Steward, 975 So.2d 829 (La. App. 2 Cir. 2/13/08) (collecting cases and holding that 

voice identification is an acceptable and reliable means of proving identity).  

Detective Foster claimed that four days after the robbery, the Crime Lab 

processed the backpack and “were able to get an identification that led to Mr. 

McElveen.” R. 311. According to the DNA report, the backpack swab generated a 

profile that was then “searched in the Combined DNA Index Systems (CODIS) as a 

one-time event and generated an investigative lead.” State’s Exhibit S26, p. 2. 

However, the DNA report does not specify that the investigative lead pointed 

towards BJ McElveen and Mr. Shawhan made absolutely no mention of this 

presumptive lead during his testimony. Not only is Detective Foster’s testimony 

uncorroborated, but it is also suspicious that a presumptive positive would have 

matched to BJ McElveen from a CODIS search given that he was a first-felony 

offender whose DNA profile would not have been uploaded in CODIS.   

Detective Foster also claimed that after he received notice of the presumptive 

match, he received an anonymous tip that Baylon Trim committed the crime with a 

person named BJ. However, Detective Foster refused to provide any other details: 

That particular tip, I wanted to keep the integrity of the Crime Stoppers 
intact, though. I can’t elaborate a whole lot on that or I will definitely 
give away the actual person who called this in, and I don’t want to do 
that and I will not do that. But, that particular person knew very specific 
details of this robbery that was not shared to the public…they did 
identify a Baylon Trim that was going to be one of the 
perpetrators….[who] was the one squatting in front of the vault. The 
other perpetrator…they only knew him by the first name of BJ. 

R. 317-18. 

As the United States Supreme Court has observed, albeit in the Fourth 

Amendment context: an anonymous tip “provides virtually nothing from which one 

might conclude that its author is either honest or his information reliable[.]” Illinois 

v. Gates, 462 U.S. 213, 227 (1983). An anonymous tip may provide probable cause 

for an arrest or reasonable suspicion for an investigatory stop, only if it “accurately 
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predicts future conduct in sufficient detail to support a reasonable belief that the 

informant had reliable information regarding the suspect’s illegal activity.” State v. 

Gates, 145 So.2d 288, 297 (La. 5/7/14).  

Whether this tip was sufficiently reliable to justify the affidavit for arrest or 

the search warrant for Mr. McElveen’s DNA was never litigated and so it is not an 

issue on appeal. However, it is worth noting that this tip was neither reliable nor 

accurate as the informant claimed Baylon Trim committed the robbery with a man 

named BJ. Law enforcement obtained a warrant for both Mr. Trim and Mr. 

McElveen’s DNA and ultimately did not arrest Mr. Trim because there was no 

evidence corroborating the tip. There was also never any indication that Mr. Trim 

and Mr. McElveen knew each other.  

While the State did not call this “particular person [who] knew very specific 

details of the robbery” to testify, it is critical to note that this person ultimately 

provided inaccurate information pertaining to Baylon Trim. Without any additional 

information pertaining to this tip, it is certainly plausible that this tipster was actually 

one of the robbers who made a false tip in order to lead the investigation in a different 

direction.  

iv. Conclusion 

Given that there was no eyewitness identification of Mr. McElveen, no 

incriminating evidence found at his house, no fingerprints or DNA found at the scene 

or on any item taken in the robbery, the State’s evidence only proves that Mr. 

McElveen touched a backpack that was used in a robbery. Mr. McElveen was also 

not the only person who touched this backpack, as the DNA profile was a mixture 

of at least three individuals.  Even viewing this evidence under the Jackson standard, 

it fails to exclude every reasonable hypothesis of innocence and Mr. McElveen’s 

convictions should be vacated. 
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2. The introduction of the DNA report and Zachary Shawhan’s testimony 
violated BJ McElveen’s right to confront and cross-examine adverse 
witnesses.  
 
Although the admissibility of the DNA report was litigated mid-trial,2 Mr. 

McElveen was denied his Sixth Amendment right to confrontation when the court 

permitted the State to introduce the report and allow Mr. Shawhan to testify about 

the results produced by a different DNA analysist. The cases relied upon by this 

Court in its writ decision are factually distinguishable and strictly prohibit the 

introduction of an accusatory report developed after the defendant has become a 

suspect. Given that the DNA report was quite literally the only evidence that 

implicated Mr. McElveen, the introduction of this evidence was not a harmless error.  

i. Relevant Law 

The Sixth Amendment to the U.S. Constitution provides the defendant “[i]n 

all criminal prosecutions . . . shall enjoy the right . . . to be confronted with the 

witnesses against him.” The Supreme Court has identified a “core class of 

‘testimonial’ statements” which equate to a witness who bears testimony against an 

accused. Crawford v. Washington, 541 U.S. 36, 51 (2004). Those statements include 

“ex parte in-court testimony or its functional equivalent—that is, material such as 

affidavits…[and] statements that were made under circumstances which would lead 

an objective witness reasonably to believe that the statement would be available for 

use at a later trial.” Id. (internal quotations and citations omitted).  

The Crawford Court further noted that testimonial statements are admissible 

when the witness is absent from trial “only where the declarant is unavailable, and 

only where  defendant has had a prior opportunity to cross-examine.” (footnote 

omitted). Id. at 1369. Thus, the Confrontation Clause requires “not that evidence be 

 
2 After receiving this Court’s ruling, trial resumed on September 30, 2022, and counsel urged a repeated, continuous 
objection to the introduction of the DNA report and to Mr. Shawhan’s testimony. R. 381. 
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reliable, but that reliability be assessed in a particular manner: by testing in the 

crucible of cross-examination.” Id. at 1370. 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), the Court held that 

certificates of forensic analysis that certified a substance was cocaine were 

“testimonial statements” which required the person who conducted the experiments 

to testify and be subject to cross-examination.  

Two years later, the Court held that a forensic laboratory report certifying a 

defendant’s blood-alcohol concentration was also a testimonial statement which 

required the analyst who conducted the analysis or signed the report to testify subject 

to cross-examination. Bullcoming v. New Mexico, 564 U.S. 647 (2011). The Court 

specifically held: 

The question presented is whether the Confrontation Clause permits the 
prosecution to introduce a forensic laboratory report containing a 
testimonial certification--made for the purpose of proving a particular 
fact--through the in-court testimony of a scientist who did not sign the 
certification or perform or observe the test reported in the certification. 
We hold that surrogate testimony of that order does not meet the 
constitutional requirement. The accused's right is to be confronted with 
the analyst who made the certification, unless that analyst is unavailable 
at  trial, and the accused had an opportunity, pretrial, to cross-examine 
that particular scientist. 

 
Id. at 652 (emphasis added). 

 
The following year, the Supreme Court decided Williams v. Illinois, 567 U.S. 

50 (2012), in which vaginal swabs from a sexual assault kit performed on a rape 

victim were sent by the Illinois State Police (ISP) crime lab to a private laboratory, 

Cellmark, which sent back a report containing a male DNA profile. Id. at 59. 

Meanwhile, a DNA profile had been produced by the ISP crime lab from a blood 

sample taken from the defendant after his August 2000 arrest on unrelated charges. 

Id. After receipt of the DNA profile extracted by Cellmark from the vaginal swabs 

taken from the rape victim, a computer search by the ISP crime lab showed a match 

between that DNA profile and the known DNA profile of defendant. Id. The victim 

Exhibit AAPP.087



17 

subsequently identified the defendant in a lineup as her attacker, and he was arrested. 

Id. at 60. 

At trial in Williams, the victim testified and identified the defendant in court 

as her attacker and three forensic witnesses testified for the State. Id. First, an ISP 

forensic scientist testified that he had confirmed the presence of semen on the vaginal 

swabs taken from the victim and afterward had resealed the evidence and left it in a 

secure freezer at the lab. Id. Second, a state forensic analyst testified that she had 

developed a DNA profile from the blood sample drawn from the defendant after his 

unrelated August 2000 arrest, and that she had entered that DNA profile into the 

state forensic database. Id. Finally, a DNA expert testified that the male DNA profile 

produced by Cellmark from vaginal swabs taken from the rape victim matched the 

male DNA profile produced from the sample of the defendant’s blood. At the time 

Cellmark sent its DNA report to the state police lab the defendant was not a suspect 

in the February 2000 sexual assault, kidnaping and robbery. Notably, the Cellmark 

laboratory report was neither admitted into evidence nor shown to  the factfinder. 

The Williams Court held there was no Confrontation Clause violation even 

though the testimony of the three DNA experts relied upon the DNA profile created 

by Cellmark, whose scientists did not testify. The Court noted its “conclusion is 

entirely consistent with Bullcoming and Melendez-Diaz” because:  

In those cases, the forensic reports were introduced into evidence, and 
there is no question that this was done for the purpose of proving the 
truth of what they asserted: in Bullcoming that the defendant’s blood 
alcohol level exceeded the legal limit and in Melendez-Diaz that the 
substance in question contained cocaine. Nothing comparable 
happened here. In this case, the Cellmark report was not introduced into 
evidence. An expert witness referred to the report not to prove the truth 
of the matter asserted in the report, i.e., that the report contained an 
accurate profile of the perpetrator’s DNA, but only to establish that the 
report contained a DNA profile that matched the DNA profile deduced 
from petitioner’s blood. 

 
Williams, 567 U.S. at 79. 
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The Court further noted that even if the Cellmark report had been introduced 

into evidence, no Confrontation Clause violation would have occurred because the 

report  “was not to accuse petitioner or to create evidence for use at trial.” Id. at 84. 

When the Cellmark report was generated, the primary purpose was to “catch a 

dangerous rapist who was still at large, not to obtain evidence for use against 

petitioner, who was neither in custody nor under suspicion at that time.” Id.  

Following Williams, in a similar sexual assault case the Louisiana Supreme 

Court held that since the Williams decision was a “bare majority” with “no 

agreement on any single rationale among the five Justices” its holding should apply 

“no more broadly than the particular circumstances that led to the convergence of 

the votes…and that are substantially similar to those in the present case.” State v. 

Bolden, 108 So.3d 1159, 1161 (La. 10/26/12). The Bolden Court defined the limited 

application of Williams as follows: 

No error under the  Confrontation Clause occurs when a DNA expert 
testifies that in his or her opinion the DNA profile developed from a 
sample taken from defendant matches the DNA profile developed by 
other, non-testifying technicians from biological samples taken from 
the victim of a sexual assault if: the tests on the victim’s samples were 
conducted before the defendant was identified as the assailant or 
targeted as a suspect, the tests are conducted by an accredited 
laboratory, and the report of the test results itself is not introduced as a 
certified declaration of fact by the accredited laboratory. 

 
Id. (internal citations and quotations omitted).  
 
 The DNA report in this case is identical to the type of inadmissible, 

accusatory, testimonial reports at issue Bullcoming and Melendez-Diaz, rather 

simply a non-accusatory report at issue in Williams and Bolden. As such, Williams 

and Bolden lend no support to the admission of this evidence.  
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ii. The narrow holdings of Bolden and Williams do not apply in this case. 
 
The DNA report in this case consists of a two-page initial report, a three-page 

supplemental report, and a one-page noted discrepancy. Each report was signed by 

F. Nicole Proctor and reviewed by Tabitha Mizell. State’s Exhibit S26. 

The two-page report concerns the initial examination of evidence performed 

on July 13, 2018. This report makes no mention of Mr. McElveen and merely 

describes the evidence received and noted that certain swabs produced DNA profiles 

that were consistent with being mixtures of multiple contributors. This type of report, 

generated before Mr. McElveen became a suspect that only described DNA profiles 

is akin to the Cellmark report in Williams and thus introducing the initial two-page 

report did not violate Mr. McElveen’s right to confrontation.  

The same cannot be said for the three-page supplemental lab report of an 

examination performed by F. Nicole Proctor and reviewed by Tabitha Mizell on 

August 29, 2018, which was after Mr. McElveen was arrested and had become a 

suspect. The report contains the results of comparisons between the DNA profiles 

generated and Mr. McElveen and Mr. Trim’s DNA. On the second page of this 

report, it notes that Mr. McElveen cannot be excluded as a major contributor to the 

DNA profile obtained from the swab taken of the exterior of the backpack. State’s 

Exhibit S26. The third page of the report details the probability that the deduced 

profile from the backpack matched Mr. McElveen’s DNA as opposed to an unknown 

random individual.  

This three-page report is identical to the type of impermissible hearsay reports 

generated in Bullcoming and Melendez-Diaz, as it was produced for the very purpose 

of accusing Mr. McElveen of a crime. See State v. Grimes, 109 So.3d 1007, 1026 

(La. App. 4 Cir. 2/20/13) (noting that a DNA report generated after the defendant 

had been targeted as a suspect that matched his known DNA profile to the three male 

DNA profiles produced from the vaginal swabs was clearly “prepared for the 
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primary purpose of accusing” the defendant). As such, the Confrontation Clause 

forbids the introduction of this report without either F. Nicole Proctor or Tabitha 

Mizell testifying at trial, subject to cross-examination.  

In contrast to Williams, Bolden, and Grimes, Mr. McElveen’s case does not 

involve a sexual assault and the testifying DNA expert had not conducted any 

independent examination on the DNA samples. Mr. Shawhan did not swab the 

backpack and produce a profile from that sample, nor did he swab Mr. McElveen 

and produce a profile from that sample. Mr. Shawhan also did not independently 

compare the two samples to independently conclude that Mr. McElveen could not 

be excluded as a contributor to the profile generated from the backpack.  

Mr. Shawhan testified that he was only a “technical reviewer” who “evaluated 

the entire DNA analysis process and made sure it upheld our policies and 

procedures.” R. 392. Mr. Shawhan admitted he did not generate the report and was 

not the technician assisting the DNA analyst in the production of the report. Thus, 

he had no independent knowledge of this case or the examinations performed and 

essentially read the report aloud into the record. When asked specific questions, such 

as whether the Crime Lab’s CSI team responded to the scene, Mr. Shawhan paused 

and consulted the report. “Let’s see. No, sir.” R. 388. He also could not 

independently answer whether the DNA samples had degraded and whether the East 

Baton Rouge Parish Sheriff’s Office had utilized best practices in the collection and 

preservation of the backpack. R. 388. 

In State v. Mullins, 188 So.3d 164 (La. 1/27/16), the Louisiana Supreme Court 

refused to expand the holdings of Williams and Bolden, to permit the introduction of 

a psychologist’s letter which contained the results of IQ testing of the victim. 

“[B]ecause the letter  contains the results of the testing, the primary purpose of which 

was to provide evidence of the victim’s IQ, an essential element of the crime, the 

letter contained a testimonial statement” and required the testimony of the person 
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who administered the test. Id. at 171. In Mullins, the State called a different expert 

to testify about the results of the IQ test but the Court noted that nothing in this 

expert’s testimony indicated “that he used anything other than the IQ test results to 

form his ‘opinion’ as to the victim’s IQ.” Id. at 172 

When an expert merely repeats or summarizes the content of hearsay, 
his testimony cannot reasonably be considered an “opinion,” as it 
operates as little more than circumvention of the hearsay rules. See e.g. 
United States v. Pablo, 696 F.3d 1280, 1288 (10th Cir. 2012) (“If an 
expert simply parrots another individual’s out-of-court statement, 
rather than conveying an independent judgment that only incidentally 
discloses the statement to assist the jury in evaluating the expert’s 
opinion, then the expert . . . thereby becomes little more than a backdoor 
conduit for an otherwise inadmissible statement.”). 

 
State v. Mullins, 188 So.3d at 172.  
 
 The issue at bar is identical to Mullins, as the DNA report was clearly a 

testimonial statement and Mr. Shawhan did nothing more than read the report into 

the record over continuing contemporaneous objections. Although this issue was 

litigated mid-trial, and this Court previously held that both the report and Mr. 

Shawhan’s testimony were admissible, this Court should reconsider that ruling in 

light of the full record.  

iii. The admission of this evidence was not a harmless error.  
 
Confrontation Clause violations may constitute harmless error. State v. Welch, 

760 So. 2d 317, 321-22 (La. 4/11/00). The factors to be considered in determining 

whether the error was harmless include the importance of the testimony of the 

witness in the State’s case, whether the testimony is cumulative, the presence or 

absence of evidence corroborating or contradicting the testimony, the extent of the 

cross-examination permitted, and the overall strength of the State’s case. Id.  

Here, the importance of the DNA report and Mr. Shawhan’s testimony cannot 

be overstated because this evidence was the entirety of the evidence against Mr. 

McElveen. There was no identification, eyewitness, or testimony from anyone with 

direct knowledge that implicated Mr. McElveen. There were no incriminating 
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statements made to law enforcement or recorded jail calls. There was no testimony 

from anyone that Mr. McElveen was spending copious amounts of stolen money. 

The only evidence against Mr. McElveen was the inadmissible DNA report and Mr. 

Shawhan’s testimony. 

iv. Conclusion 
 
Because Mr. McElveen’s conviction cannot be sustained without the DNA 

report or Mr. Shawhan’s testimony, this Court should find there is insufficient 

evidence and enter a judgment of acquittal. At a minimum, this Court should vacate 

his convictions and remand the matter for a new trial.  

3. The trial court erroneously included a jury instruction on flight. 
 
The trial court erred in including a jury instruction on flight as there was no 

evidence to support the claim that Mr. McElveen had fled the jurisdiction. At the 

charge conference, prior to the delivery of the jury charge, the defendant objected to 

the inclusion of an instruction on flight. R. 366. The trial court overruled the 

defendant’s objection, and gave the following instruction to the jury: 

If you find that the defendant fled immediately after a crime was 
committed or after he was accused of a crime, the flight alone is not 
sufficient to prove that the defendant is guilty. However, flight may be 
considered along with all other evidence. You must decide whether 
such flight was due to consciousness of guilt or to other reasons 
unrelated to guilt. 
 

R. 425. 
 

The ruling of the trial court on an objection to a portion of its charge to the 

jury will not be disturbed unless the disputed portion, when considered  in 

connection with the remainder of the charge, is shown to be both erroneous and 

prejudicial. State v. Butler, 563 So.2d 976, 988 (La. App. 1 Cir. 1990). If there is 

testimony of flight after the crime was committed and the jury charge regarding 

flight is brief when considered in connection with the remainder of the charge, the 
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instruction is neither erroneous nor prejudicial. State v. Bell, 721 So.2d 38, 41 (La. 

App. 5 Cir. 10/14/98). 

In this case, Detective Foster testified that after Mr. McElveen was developed 

as a suspect, he was located in Texas because “he had already fled the State.” R. 312. 

However, Mr. McElveen was a musician who travelled frequently and there is 

absolutely no indication that he went to Texas with the knowledge that he was 

wanted by authorities. Moreover, Detective Foster admitted that Mr. McElveen 

turned himself in to authorities in Texas, which further disproves that he was on the 

run.  

The appropriate standard for determining harmless error is not whether, in a 

trial that occurred without the error, a guilty verdict would surely have been 

rendered, but whether the guilty verdict actually rendered in the instant trial was 

surely unattributable to the error. State v. James, 665 So.2d 581, 584 (La. App. 5th 

Cir. 11/28/95). As previously noted, the only incriminating evidence against Mr. 

McElveen was that he could not be excluded as having touched a backpack that was 

used in a robbery. Thus, instructing the jury that it could infer his presence in Texas 

was attributable to a guilty conscious was not a harmless error given the complete 

lack of evidence.  

4. Trial counsel rendered constitutionally deficient performance for failing 
to effectively litigate against the admissibility of the DNA report, failing 
to present evidence of innocence, and failing to render effective 
representation during sentencing.    
 
Mr. McElveen’s case was pending for four years prior to trial, during which 

time his attorney was changed four times with trial counsel being appointed less than 

three months before trial. The lack of consistent, adequate representation caused Mr. 

McElveen to file numerous pro se motions in attempts to preserve his constitutional 

rights. The record also proves that there were tensions between trial counsel and Mr. 
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McElveen prior to trial, 3 as the court noted there was a “back-and-forth” between 

counsel and Mr. McElveen, who has “refused to talk at some points with Mr. 

Tucker[.]” R. 148. Aside from the obvious tensions and the fact that trial counsel 

referred to his client as “Mr. McAlpine” approximately 18 times4 during trial, there 

are multiple examples throughout the record of counsel failing to provide effective 

representation, which further requires that Mr. McElveen’s convictions be vacated.  

i. Relevant Law  

The Sixth Amendment to the United States Constitution and Article 1, § 13 of 

the Louisiana Constitution safeguard a defendant’s right to the effective  

assistance of trial counsel. State v. Thomas, 124 So. 3d 1049, 1053 (La. 9/4/13). A 

defendant asserting an ineffective assistance claim must show: (1) that defense 

counsel’s performance was deficient and (2) that the deficiency prejudiced the 

defendant. Strickland v. Washington, 466 U.S. 668 (1984). The defendant has the 

burden of showing that “there is a reasonable probability that, but for counsel’s 

unprofessional errors, the results of the proceeding would have been different. A 

reasonable probability is a probability sufficient to undermine confidence in the 

outcome.” Strickland, 466 U.S. at 694.  

Claims of ineffective assistance of counsel are generally best addressed 

through an application for post-conviction relief, rather than on direct appeal, so a 

full evidentiary hearing may be held in the district court. State v. Truitt, 500 So.2d 

355, 359 (La. 1987). However, if the record contains sufficient evidence to rule on 

the merits and the claim is properly raised in an assignment of error, an appellate 

court may address the claim in a measure of judicial economy. State v. Armstead, 

980 So.2d 20, 24 (La. App. 5 Cir. 2/6/08). 

 
3 On the morning of trial, counsel noted that “Mr. McElveen was here two, three weeks ago…[and] told me he was 
going to get additional counsel.” R. 148. In Mr. McElveen’s Motion for New Trial, he avers that he appeared in court 
a few weeks before trial and specifically fired his attorney on the record. R.116. Despite trial counsel and Mr. 
McElveen’s recollections, there are no court minutes of any such hearing in the record.  
 
4 R. 159; 160; 398; 408; 409; 410; 411; 412; 413; 414; 415. 
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Trial counsel rendered deficient performance by failing to adequately litigate 

the admissibility of the DNA report, failing to provide notice of an alibi or present 

evidence supporting Mr. McElveen’s innocence,  and failing to effectively represent 

Mr. McElveen during sentencing.  

ii. Trial counsel did not litigate the admissibility of the DNA report. 

A reasonable attorney would have recognized that the admissibility of the 

DNA report was critical as the State’s entire case is built upon this report. However, 

trial counsel did not file a brief opposing the State’s mid-trial writ and after this 

Court granted the State’s writ, the trial court asked counsel whether the defense 

would be taking any further “action on the decision from the First Circuit,” to which 

trial counsel replied, “Not at present, Your Honor. When we do, we will – if we need 

to, we will do it at that time and we will do it in globo.” R. 368-69. 

According to Mr. McElveen’s pro se motion for new trial, his attorney stated 

that if this Court granted the State’s writ, he would file a writ to the Supreme Court. 

However, after this Court’s ruling, “my lawyer did not file the writ like he promised. 

I asked why he lied [and] he said shut up he knew what he was doing.” R. 117. 

As fully briefed in Assignment of Error Two, the admissibility of  the DNA 

report and Mr. Shawhan’s testimony should have been further litigated and the 

failure to seek supervisory review of this Court’s mid-trial ruling, which relied upon 

distinguishable case law, was deficient representation.  

iii. Trial counsel failed to timely notify the State of an alibi witness and 
attempted to argue facts not in evidence during closing.   
 

Mr. McElveen’s pro se Motion for New Trial challenged his attorney’s refusal 

to call Mr. McElveen’s mother to testify. R. 117. The record indicates that following 

jury selection and immediately before opening statements, trial counsel informed the 

State for the first time that it “may be calling an alibi witness.” R. 144. Trial counsel 
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claimed the lack of notice was due to Mr. McElveen refusing to communicate and 

the court sustained the State’s objection to the untimely notice of an alibi. R. 145.  

 A defendant must serve an alibi notice on the State within 10 days following 

the written demand of the district attorney. La. C.Cr.P. art. 727. Although trial 

counsel was only appointed three months prior to trial, counsel still failed to provide 

a timely pretrial disclosure of an alibi witness, which deprived Mr. McElveen of his 

right to present a defense.  

 It is unclear whether Mr. McElveen’s mother was the alibi witness that 

counsel failed to timely disclose, but during closing statements trial counsel 

mentioned that Mr. McElveen had: 

irritated his parents enough to throw him out….Someone throws all his 
stuff out. Have you notice BJ has got on the same clothes, because he 
doesn’t have any more, because when he got kicked out of the house, 
they threw all of his stuff out? Guess what was included? 

 
R. 413. 
 
 The court sustained the State’s objection to this argument, as it contained facts 

that were never mentioned during the case. In a letter written to the court by Mr. 

McElveen’s mother, she wrote that she had placed his backpack with his clothes and 

music outside of her house and it was stolen. R. 126. Clearly Mr. McElveen’s mother 

was a critical witness who should have been presented to the jury because it would 

have corroborated his innocence.  

iv. Trial counsel rendered deficient performance during sentencing. 
 
The Sixth Amendment requires effective assistance of counsel during 

sentencing, and an “objectively reasonable standard of performance requires that 

counsel be aware of the sentencing options in the case and ensure that all reasonably 

available mitigating information and legal arguments are presented to the court.” 

State v. Harris, 340 So.3d 845, 858 (La. 7/9/20). As recognized in Harris, at a 

minimum a sentencing counsel should conduct a reasonable investigation into 
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sentencing considerations, present all relevant mitigation to the court, object to any 

excessive penalty, and file a motion for reconsideration of sentence to preserve the 

defendant’s right to challenge his sentence on appeal.  

Despite an abundance of available mitigation and the presence of individuals 

willing to testify on Mr. McElveen’s behalf, the only mitigation presented were 

letters that Mr. McElveen, his family, and his mother sent directly to the court. R. 

123-26. During sentencing, trial counsel simply asked for leniency on Mr. 

McElveen’s behalf because he was a first offender who “has a family” and was on 

the verge of signing a contract to record music. R. 448. Counsel did not make any 

specific argument pertaining to mitigating factors of Article 894.1 and failed to 

mention that Mr. McElveen was a father to three small children. Moreover, 

following sentencing counsel did not object to the 30-year sentence and did not file 

a motion for reconsideration of sentence, which limits Mr. McElveen’s ability to 

challenge his sentence on appeal.  

5. The trial court erred by failing to grant a hearing on Mr. McElveen's 
Motion for New Trial. 
 
On November 3, 2022, Mr. McElveen filed a pro se Motion for New Trial that 

claimed his attorney did not visit or counsel him, did not provide him with copies of 

discovery, failed to file a mid-trial writ, and refused to call Mr. McElveen’s mother 

to testify on his behalf. R. 116. Mr. McElveen also wrote that although he had “fired” 

his attorney in open court “he was still able to represent me.” R. 117. 

The decision on a motion for new trial rests within the sound discretion of the 

trial judge, and its ruling will not be disturbed on appeal absent a clear showing of 

abuse. State v. Quimby, 419 So.2d 951 (La.1982). The merits of such a motion must 

be viewed with extreme caution in the interest of preserving the finality of 

judgments. As a general rule, a motion for new trial will be denied unless injustice 
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has been done. La.C.Cr.P. art. 851; State v. Dickerson, 579 So.2d 472 (La. App. 3 

Cir. 4/17/91). 

Mr. McElveen’s motion makes numerous claims which clearly required a 

hearing, including that his lawyer did not present evidence supporting Mr. 

McElveen’s innocence. Among the grounds listed for a new trial is that the defendant 

has discovered and presented evidence supporting his factual innocence. La. C.Cr.P. 

art. 851. At a minimum, a hearing was needed so that Mr. McElveen’s mother could 

testify and the court could determine whether she could provide evidence supporting 

innocence.  

Mr. McElveen’s motion also suggests that he might have been denied his right 

to self-representation. Given that there are no minutes or transcript in the record of 

the hearing in which Mr. McElveen fired his attorney in open court, it is impossible 

to determine whether Mr. McElveen had attempted to represent himself at that time 

or obtain different counsel prior to trial.  

While it is “beyond dispute that [t]he Sixth Amendment safeguards to an 

accused who faces incarceration the right to counsel at all critical stages of the 

criminal process,” Iowa v. Tovar, 541 U.S. 77, 80-81 (2004), a criminal defendant 

also has the right to “proceed without counsel when he intelligently elects to do so.” 

Faretta v. California, 422 U.S. 806, 807 (1975); Miller v. Thaler, 714 F.3d 897, 903 

(5th Cir. 2013). 

         Waiver of the right to counsel must be knowing and intelligent, and the 

defendant must clearly and unequivocally request self-representation. Id.; United 

States v. Long, 597 F.3d 720, 723 (5th Cir. 2010). Once a defendant unequivocally 

invokes the right of self-representation, whether expressly or constructively, the 

court must hold a Faretta hearing to ensure that the defendant’s request to proceed 

without counsel is knowing and voluntary. See Faretta, 422 U.S. at 835-36; United 

States v. Cano, 519 F.3d 512, 516 (5th Cir. 2008). A Faretta warning, therefore, is 
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required when the defendant unequivocally invokes his right to proceed on his own 

behalf and waives his right to counsel. See Cano, 519 F.3d at 516; see also, Long, 

597 F.3d at 724. 

 Both Mr. McElveen and his attorney claimed that there was a hearing a few 

weeks before the trial in which Mr. McElveen fired his lawyer in open court. It is 

completely  unknown whether the court then informed Mr. McElveen of his right to 

self-representation or his right to hire a different attorney. Given the constitutional 

implications of this issue, the court should have set Mr. McElveen’s Motion for New 

Trial for a hearing.   

6. The trial court’s failure to observe the mandatory 24-hour sentencing 
delay constitutes an error patent. 
 
On February 2, 2023, the court noted that Mr. McElveen had filed a pro se 

motion for new trial and that trial counsel had filed a written motion for post-verdict 

judgment of acquittal. R. 449. The court denied the motions and then immediately 

imposed sentence without asking whether Mr. McElveen would waive the 

mandatory 24-hour sentencing delay. R. 449. 

Code of Criminal Procedure article 873 provides that if a motion for new trial 

or for arrest of judgment is filed, a “sentence shall not be imposed until at least 24 

hours after the motion is overruled. If the defendant expressly waives a delay 

provided in this article…sentence may be imposed immediately.”  The Louisiana 

Supreme Court has found the failure to observe this delay is an error patent where a 

defendant challenges his penalty on appeal. State v. Francis, 268 So.3d 289 (La. 

4/29/19) (citing State v. Augustine, 555 So.2d 1331, 1334 (La. 1990)).  

As Mr. McElveen challenges his penalty on appeal, the failure to observe a 

delay in imposing a 30-year sentence cannot be considered a harmless error and his 

sentence should be vacated.   
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7. The trial court erred when it imposed an unconstitutionally excessive 
sentence of 30 years on a first offender. 
 
Excessive sentences are prohibited under the Eighth Amendment of the 

United States Constitution and La. Const. art. I, § 20. A sentence may be 

constitutionally excessive even when the sentence falls within the range permitted 

by statute. See State v. Sepulvado, 367 So.2d 762, 769 (La. 1979). For a sentence to 

be found excessive, it must be “so grossly disproportionate to the crime committed, 

in light of the harm caused to society, as to shock our sense of justice.” State v. Cann, 

471 So.2d 701, 703 (La. 1985). Absent a showing of manifest abuse of discretion, a 

sentence is not set aside as excessive. State v. Guzman, 769 So.2d 1158 (La. 

5/16/00); see also State v. Shaw, 850 So.2d 868, 878 (La. App. 2 Cir. 6/25/03) (“If 

the record supports the sentence imposed, the appellate court shall not set aside a 

sentence for excessiveness.”). 

A trial court has wide discretion to sentence within the statutory limits. State  

v. Black, 669 So.2d 667 (La. App. 2 Cir. 2/28/96). A reviewing court should consider 

three factors when reviewing a trial court’s sentencing discretion: (1) the nature of 

the crime, (2) the nature and background of the offender, and (3) the sentence 

imposed for similar crimes by the same court and other courts. State v. Smith, 846 

So.2d 786, 789 (La. App. 3 Cir. 2/12/03). 

Code of Criminal Procedure Article 894.1(A) provides a court shall impose a 

sentence of imprisonment if there is an undue risk that during a period of a suspended 

sentence or probation that the defendant would commit another crime, that the 

defendant is in need of correctional treatment, and that a lesser sentence would 

depreciate the seriousness of the crime. Article 894.1(B) lists 33 potential 

aggravating and mitigating factors that “shall be accorded weight” in a court’s 

determination of sentence. 
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Although the trial court is not required to list every aggravating and mitigating 

circumstance, the record must reflect that the trial court adequately considered the 

sentencing guidelines of La. C. Cr. P. art. 894.1. State v. Smith, 433 So.2d 688 

(La.1983). Merely reciting Article 894.1(B) factors, only to ignore them in favor of 

imposing a harsh penalty based on the conviction alone, does not constitute 

“adequate consideration.” 

While armed robbery is unquestionably a serious offense, it is worth noting 

that the State claimed that Mr. McElveen was the unarmed suspect and never alleged 

that he handled or used a firearm. It is also significant that Mr. McElveen has no 

criminal history and is a father to three small children, whom he supported 

financially and emotionally prior to his arrest.  

Under Article 894.1(B)(33), the court is also permitted to consider “[a]ny 

other relevant mitigating circumstance.” It is relevant that the State’s case against 

Mr. McElveen rests entirely upon inadmissible evidence, which at worst proves that 

he touched a backpack that was used in a robbery. Given the lack of  evidence against 

Mr. McElveen, condemning him to spend the next three decades in prison is the 

needless imposition of pain and suffering.  

A review of similar sentences imposed on first offenders further demonstrates 

that Mr. McElveen’s sentence is excessive. For example, in State v. Roddy, 756 

So.2d 1272 (La. App. 2 Cir. 4/7/00), a 22-year-old first felony offender defendant 

received a 20-year sentence for armed robbery of a bank and had a prior juvenile 

record. In State v. Lewis, 892 So.2d 702 (La. App. 2 Cir. 1/26/05), the defendant, a 

first felony offender, received three concurrent 20-year sentences for the armed 

robbery of three employees at a bank.  

Given the lack of evidence against Mr. McElveen and other mitigating factors, 

an effective life sentence of 30 years is unconstitutionally excessive.  
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