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LANIER,J. 

The defendant, BJ McElveen was charged by bil1 of infmmation with two 

counts of anned robbery using a firearm, violations of La. R.S . 14:64 and La. R.S . 

14:64.3 and pied not guilty. 1 After a trial by jury he was found guilty as charged 

on both counts. The defendant filed two written prose motions for new trial and 

made an oral and written motion for post-verdict judgment of acquittal all of 

which the trial court denied. The trial court sentenced the defendant to twenty-five 

years imprisonment at hard labor on each count, to be served concurrently and an 

additional five yeats on each count, to be served consecutive to the twenty-five-

year sentences. 2 

The defendant now appeals assigning error to the following: (1) the 

sufficiency of the evidence; (2) the admission of DNA evidence and expert 

testimony; (3 the jury instructions; (4) the effectiveness of trial counsel; (5) the 

denial of his motion for new trial without a hearing· {6 the lack of a twenty-four 

hour delay between the denial of post-trial motions and sentencing; 7) and the 

irnposition of excessive sentences. ot the following reasons~ we affirm the 

convictions, vacate the sentences and remand for resentencing. 

1 According t the record and the d fendant brief on appeal. the defendant s full first name is 
BJ. 

2 While the minutes indicate the sentences were imposed without the benefit of probation, parole, 
or susp osion of s ntence, the sentencing transcript how the trial court d1d not restrict benefits 
r state the additional five-year sentences ar to be served at hard labor without benefit of 

parole, probation or suspension of sentence as statutorj]y mandated. Stle La. R. . 14:64(B and 
La. R,S. 14;64.3 A), Where there i a conflict between the transcript and the minutes, the 
tran cript prevails. ~ tate v. Lynch, 441 So.2d 732 734 (La. 1983); tate v. Parker, 2023~ 
0941 {La, App, l st Cir, 6/27/24), 392 "o.3d 652, 6 -5, n.1. Nonet.hele~s when a trial court does 
not mention the statutory restriction of benefits such conditions ar self-activating pursuant t 
La. R.S. 15:301.l(A). Further, because an appellate court may correct an illegals ntence at any 
time and no discretion is in ol ed regarding the requirement that the additional five-yea.r penalty 
on each count be erved at hard labor, this court may correct this error in tead of remanding for 
resentencing. ~ La. od Crim. P. art. 8S2; see also Parker, 392 o . . d at 662. However. as 
di cussed in patent error review section, infra the sente11ces must be vacated due to other tria1 
error. 

2 
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STATEMENT OF FACTS 

On July 23 2018, at about 9:00 a.m. officers of the Baton Rouge Police 

Department (BRPD) and East Baton Rouge Parish heriff's Office (EBRPSO) 

were dispatched to a Capital On Banlc, located at 12211 Coursey Boulevard the 

scene of an armed robbery. Before the robb ry Erika Ellie-Jackson the teller who 

opened the bank that day, entered and di armed the building. Cornetta 

Washington, the other teller_, waited 1n the parking Jot until Ms. Jackson gave her 

the signal to enter. As Ms. Washington entered two masked men abruptly oame 

inside and told her and Ms. Jackson to get on the floor. One of the assai]ants 

pushed Ms. Washington down while the other dragged Ms. Jackson to the cash 

vaults. As ordered at gunpoint, Ms. Jackson and Ms. Washington opened the cash 

vaults. After taking over $100,000 the assailants ran across the street and then 

through a field. Ms. Jackson immediately pressed the alarm button and called 911. 

Deputies arrived at the scene~ searched the field and recovered a camouflage 

backpack used in the robbery. containing wads of cash wrapped in Capital One 

wrappers and a loaded handgun. The backpack was sent to the Louisiana tate 

Police Crime Lab (LSPCL) where it was processed for DNA, and presumptive 

DNA test results Led to the identification of the defendant as a suspect. Later, after 

an anonymous Crime Stoppers tipster identified '1BJ" as one of the robbers the 

defendant was taken into custody and his reference DNA samp1es were sent to the 

lab. Supplemental DNA testing showed the defendant's DNA was on the straps 

zipper, and zipper pulls of the backpack. 

ASSIGNMENT OF ERROR NUMBER ONE 

In assignment of error number one, the defendant contends the evidence, 

when viewed in the light most favorable to the State, was insufficient to support 

the convictions. He argues the DNA evidence only shows he and two other 

individuals touched a backpack used in the robbery. The defendant further 
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contend there was no corroboration of the tip naming him as a su pect or any 

other identifying evidence. 

A conviction based on insufficient evidence cannot stand, as it violates due 

proces . See U.S. Const. amend. XIV, § 1, La. Const. art. I § 2. The standard of 

review for sufficiency of the evidence to support a conviction is whether or not, 

viewing the evidence in the light most favorable to the prosecution, any rational 

trier of fact could conclude the State proved the essential elements of the critne 

and the defendant's identity as the perpetrator of that crim beyond a reasonable 

doubt. See La. Code Crim. P. art. 82l(B ; Jackson v. Virginia 443 U.S. 307, 319, 

99 S.Ct. 2781 2789, 61 L.Ed.2d 560 573 ( 1979 • State v. Currie, 2020-0467 (La. 

App. 1st Cir. 2/22/21} 321 So.3d 978, 982. When the identity of the pelJ)etrator is 

at issue, the State is required to negate any reasonable probability of 

misidentification. A positive identification by only one witness is sufficient to 

support a conviction. State v. Bessie, 2021-1117 (La. App. 1st Cir. 4/8/22 , 342 

So.3d 17 23, writ denied, 2022-00846 (La. 9/20/22), 346 So.3d 802. 

Wh.en a conviction is based on both direct and circumstantial evidence the 

reviewing cowt must resolve any conflict in the direct evidence by viewing that 

evidence in the Hght most favorabl to the prosecution. When the direct evidence 

is thus viewed the facts established by the direct evidence and the facts reasonably 

inferred frotn the circumstantial evidence must be sufficient for a rational juror to 

conclude beyond a reasonable doubt that the defendant was guilty of every 

essential element of the rime. Corrie;, 321 o.3d at 982. When analyzing 

circumstantial evidence, La. R.S. 15:438 provides that the factfinder must be 

satisfied the overall evidence excludes every reasonable hypothesis of innocence. 

When a case involves circumstantial evidence and the jury reasonably rejects the 

hypothesi of innocence presented by the defense that hypothesis faUs, and the 

defendant is guiJty unless the~ is another hypothesis which raises a reasonable 

4 
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doubt. State v. Southall, 2022-0746 (La. App. 1st Cir. 6/2/23), 369 So.3d 925, 

930, writ denied, 2023-00875 (La. 2/6/24), 378 So.3d 750. 

Armed robbery is defined by La. R.S. 14:64(A) as ''the taking of anything of 

value belonging to another from the person of another or that is in the immediate 

control of another, by use of force or .intimidation, while armed with a dangerous 

weapon." Furthermore, La. R.S. 14:64.3(B) provides for additional punishment jf 

the dangerous weapon used in the commission of the armed robbery is a firearm. 

The cle.fendant does not dispute that an armed robbery with a firearm occurred. He 

argues, however, that the evidence was insufficient to support his convictions 

because the State did not sufficiently prove that he was one of the armed robbers in 

this case. 

At trial, the State presented surveillance footage, collected by Captain Justin 

Payer of the EBRPSO, from Capital One and United Community Bank (UCB), 

located across the street from Capital One. A UCB camera facing Capital One 

captured two blurred figures in the distance, as they emerged from trees and bushes 

next to Capital One. Capita] One's interior surveillance footage shows the 

assailants then enter the bank and commit the robbery. 

The first assailant to enter was wearing a dark or navy blue hoodie, had a 

gun in one hand, the camouflage backpack in the other, and at one point, is shown 

pointing the gun at Ms. Jackson's back and head. He appeared to be wearing 

gloves on both hands. The second assailant was wearing a gray long-sleeved shirt, 

a dark hooded shirt underneath, abd a red and black glove on one hand. The 

footage shows the assailants' backs as they grabbed money from the safe and 

loaded it into the backpack and a white bag. After it was loaded with money, the 

assailant in the gray shirt touched the backpack with both of his hands, one bare 

and one gloved, as he grabbed it from the other assailant and put it on his back, 

They then exited the bank. 

5 



Appendix C 8a

Timestamped just a few minutes after the initial UCB video from the camera 

facing Capital One another UCB video from the same camera shows the assailants 

fleeing after the robbery. They ran across the street from the apital One to the 

UCB side parking lot. A third video, facing the UCB rear parking lot, captured the 

assailants then running from the UCB side parking lot to its rear parking lot, with 

the assailant wearing a gray long-sleeved shirt still ca11ying the camouflage 

backpack on his back. The ·mlividuals faces are not visible on any of th video 

footage. 

Both victims, Ms. Jackson and Ms. Washington, testified they were unabl.e 

to see the assailants' faces. However they ea h testified the assailant spoke with 

a New Orleans accent. Specifically, Ms. Washington noted, when the safe did not 

initially open one assailant said 'Open the vault stop playing.' One of them also 

said, 'baby, you going to be okay," using what Ms. Washington referred to as New 

Orleans slang. After opening the main vault Ms. Jackson and M . Washington 

were then instructed to open the inner vault. On e the assailants loaded the cash 

and exited the bank Ms. Jackson alerted the police as Ms. Washington stood in 

the door to see the direction in which the assailants fled, which was to the UCB 

parking lot. 

Deputy Steven Gallo one of the officers dispatched to th robbery, 

interviewed John Bass, a bystander who reported seeing two b]ack males as th y 

ran through the UCB parking lot and toward a fence ]ine surrounding the field used 

to cut through a trail from oursey Boulevard to the Southpark area. Bass 

indicated that one of the males had a backpack on and the other had a bunch of 

cash in his hands, which Bass thought looked suspicious. Bass photographed the 

individuals showing their backs, as they fled on foot. 

Deputy Michelle Partenheimer of the EBRPSO arrived at the scene about 

thirty minutes after the dispatch, receive-cl a photo of the suspects tunning across 

G 
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the field, and searched the area on foot. Within view of the bank Deputy 

Partenheimer and another deputy found a camouflage backpack under a truck bed 

cover. Within the vicinity they also found a red and black glove, a bundle of 

wrapped cash loose bil Is hidden in some tires l aning against a row hous in th 

area a black t-shirt a dark blue hoodie and a pair of camouflage gloves.3 Of the 

approximate $123 600 that was stolen from the bank. nearly all of it, except an 

approximate $1400, was recovered. 

Sergeant Jason Fitzpatrick of the EBRPSO Crime Scene Division 

photographed and collected the evidence. As shown in the photographs the 

backpack contained stacks of cash, carbon receipts,. and a Glock .40 caliber 

handgun with an extended magazine. He processed several items for fing rpri nts 

and/or DNA, including the money wrappers handgun camouflag gloves, black t­

shirt and blue hoodie and areas at Capital One including the door, safe handle , 

and the floor of the safe. He further submitted the backpack, red and black glove, 

and several swabs to the SPC . 

Lieutenant Chuck Foster of the EBRPSO armed robbery and burglary 

division was also dispatched to the scene. He confirmed the recovered camouflag 

backpack matched the one in surveillance footage. He furtber noted the defendant 

is depicted touching the backpack during the robbery, and, while putting th 

backpack on his back as they exited th bank was only wearing one glov . 

Four days after th robbery Li utenant Fost r received the presumptive 

L PCL test results on the backpack. Lieut nant Foster and Zachary Shawhan a 

DNA Forensic Supervisor at the SPCL and expert witness in DNA forensi s 

testified at trial regarding the DNA results. Preliminary testing completed July 31 

2018 yielded a DNA profile from the straps, zipper, and zipper ptdls of the 

backpack which was consistent with being a mixture of DNA from mor than 

3 The red and black glo e i a1 so referenced in the r cord as r d and gray. Additional cash was 
found in the CB parking lot. 

7 
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three contributors, with a major mixture of two contributors. The results were 

inconclusive as to any minor contributor, due to the limited nature of the 

contribution. The DNA profile generated from the major mixture was searched in 

the Combined DNA Index System (CODJS), and the defendant was identified as a 

suspect.4 

Whlle attempting to determine the defendant's whereabouts, Lieutenant 

Foster received a Crime Stoppers tip identifying the assailants. Lieutenant Foster 

testified the tip provided specific details of the robbery, not shared with the public 

and known only by investigating law enforcement officers and tbe perpetrators of 

the crime. In naming both assailants, the tipster identified the assailant shown in 

Capital One &urveillance footage squatting in front of the vault as Baylon Trim (in 

the dark hoodie), and the other assaHant (in the gray shlrt) was known to tbe tipster 

by the first name BJ. At that time, the defendant's name had not been released 

because he was stHI at large, though Lieutenant Foster already had a warrant for 

the defendant's DNA As Lieutenant Foster testified, the first name given by the 

tipster, BJ, was consistent with the presumptive identification of the DNA profile 

from the backpack. Lieutenant Foster fu1ther noted that in his twenty-nine years of 

working in law enforcement, he had not been aware of many other individuals with 

that first name. 

With FBJ assistance, Lieutenant Foster discovered the defondant had left the 

state and was located in Texas. After FBI communications with members of the 

defendant's family, the defendant turned himself in on or about August 2, 2018. 

At that point, Lieutenant Foster executed the warrant for the defendant' s DNA and 

sent two reference samples to the LSPCL for comparison to the DNA samples 

taken from backpack. Lieutenant Foster also obtaihed and executed a DNA search 

4 Swabs taken from the red and black glove and handgun were [nconclusive, due 10 tJ1e complex 
nature of the profile. 
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warrant for Mr. Trim who was incarcerated at the time, and submitted his DNA to 

the crime lab. 

Supplemental DNA testing, completed on August 9, 2018, after reference 

samples for Mr. Trim and the defendant were submitted to the cri m lab, 

confirmed the defendants DNA wa on the backpack.5 However, Mr. Trim was 

excluded as a major contributor to the DNA profile. In that regard Lieutenant 

Foster noted one of the assailants wearing the dark or navy blue hoodie had 

gloves on both hands. Consistent with the DNA results the assailant wearing the 

gray shirt, believed to be the defendant, only had on one glove and was shown in 

video footage handling the backpack with bis ungloved hand. Lieutenant Foster 

further testified he learned during the investigation the defendant was from the 

New Orleans area. 

The defendant did not testify at trial. On appeal, he argues there was no 

direct evidence to prove he committed the robbery. He notes neither his 

fingerprints nor DNA were found at th scene. He further contends there were no 

details or evidence to corroborate the anonymous tip. 

The trier of fact is free to accept or reject, in whole or in part, the estimony 

of any witness. Sfate v. Williams, 2001-0944 (La. App. lst Cir. 12/28/01 , 804 

So.2d 932 939, writ denied, 2002-0399 (La. 2/14/03)1 836 So.2d b5. The 

reviewing court does not detennine whether another possible hypothesis has been 

suggested by the defendant which could explain the events in an e culpatory 

fashion- rather the reviewing cow"t evaluates the evidence io the light most 

favorabl to the prosecution and determines whether the alt mative hypothesis is 

~ In accordance with the final DNA r su.hs the defendant annot be excluded as a major 
contributor to the D A profile obtained from the trap , zipper and zipper pulls of the ha kpack. 
Assuming two contributors the deduced DNA profile was 2.69 billion times more likely to be 
observed if it had originated from a mixture of D A from the defendant and an 1.1nknown 
contributor than if it had originated from two unrelated, random individuals. Mr. Shawhan 
testified that the D A resuJts consisted of a statistical D A 'inclu ionary' match of the 
defendants DNA to the samples taken from the backpack. 

9 
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sufficiently reasonable that a rational factfinder could not have found proof of guilt 

beyond a reasonable doubt. State v. Jone , 2016-1502 (La. 1/30/18), 318 So.3d 

678, 682 (per curiam). 

In the instant case, presumptive test results showed the defendant' s D A 

was on the backpack used in the robbery found abandoned in the field across the 

street from Capital One, where the assailants fled after the robb ry. Consisten 

with the presumpti e DNA match the police received a tip naming the assailant 

who only had a glove on one of his hands but handled the bag with both hands as 

BJ, the defendant first name. The final D A testing of the ba kpack confirmed 

the defendants DNA wa on the backpack. While there was no other evidence to 

connect Mr. Trim to this cas he was identified as the assailant who had gloves on 

both hands.6 Additionally we n te the tellers testified the assailants had distinct 

accents indicating they were from the ew Orleans area, and Lieutenant Foster 

testified he learned the defendant was in fact from New Orleans.7 

Furthem1ore there was estimony th defendant fled the state after the 

robbe1y. FJight and attempt to avoid apprehension indicate consciousness of guilt 

and therefore, are circumstances from which a juror may infer guilt. Southall, 369 

So.3d at 933. Thus, under the facts and circumstances presented in this case, we 

cannot say that the jury was irrational in determining the defi ndant was one of the 

perpetrators in this case. ~ State v. Ordodi 2006-0207 La. 11 /29/06), 946 

So.2d 654, 660-662. 

An appellate court errs by substituting its appreciation of the vidence and 

credibility of witnes • es for that of the factfinder and thereby overtumjng a verdict 

6 Consistent with video footage and te timony indicating one of the as ailant was fully glov d 

while the other only wor one red glove during the offense , e reit rate the police recovered a 

pair of camouflage glo es and one red and black glove in the area where the assailants fled. 

7 On appeal, the defendant concede in bis brief he was born in N w Orleans but states h moved 

to .Baton Rouge at eight y ars of age. However there was n evidence or testimony presented at 

trial to show he moved from Ne Orleans. 

]O 
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on the basis of an exculpatory hypothesis presented to, and rationally rejected by, 

the jury. See State v. Calloway, 2007-2306 (La. 1/21/09 , 1 So.3d 417 418 (per 

curiam). We find the jury could have rationally inferred thee idence presented by 

the State negated any reasonable probability of misidentification in this case. 

Viewing the evidence in the light most favorab] to the pros cution a rational trier 

of fact could have found the evidence proved beyond a reasonable doubt, and to 

the exclusion of every reasonable hypothesis of innocenc , the elements of both 

counts of armed robbery with a firearm and the def end ant's identity as the 

perpetrator of the offenses. ccordingly we find no ~erit. io assignment of error 

number one. 

ASSIGNMENT OF ERROR NUMBER TWO 

In assignment of en-or number two, the defendant argues the trial court 

violated his right to confrontation in allowing Mr. Shawhan to testify about the 

supplemental DNA results, though he was not the D A analyst who performed the 

testing.8 The defendant claims the DNA report was the only evidence that 

implicated him and argues its introduction was not harmless. H concedes this 

court resolved this issue in a mid-trial wri but argues the instant case is 

distinguishable from th relied upon cases.9 

In all criminal pros cutions the accused shall enjoy the right to be 

confronted with the itnesses against him. U.S. onst. amend. VI. The 

confrontation c1ause bars 'admission of testimonial statements of a witness who 

did not appear at trial unless he was unavailable to testify, and the defendant had 

8 The defendant c need s the initial report did not violafo his right of confrontation a it did not 
name l1im as a suspect or DN mat h. 

<J ~ tate v. McElveen, 2022-1066 ( a. App. 1st ir. 9/29/22 . 2022 WL 4546008 
(unpublished. Although a pretrial determination doe not ab olutely preclude a different 
decision on appeal. judicia.1 efficiency demands that thi court accord great deference to its 
pretrial decj i ns unless it is apparent in light of a ubsequent triaJ record, that the d termination 
was patently erroneous and produced an unjust res1,Llt. Sate v. Ard 2022-0230 La. App. 1st 
Cir. 12/22/22), 361 o.3d 473, 480 n.2 writ denied, 2023-00281 La .. 9/26/23), 70 .Jd 471. 

onetheless, we elect to discuss th . merits of the defendant s argument. 

t l 
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had a prior opportunity for cross-examination." Crawford v. Washington, 541 

U. . 36, 53-54 124 S.Ct. 1354, 1365 158 L.Ed.2d 177 (2004);. State v. McIntosh 

2018-0768 (La. App. 1st Cir. 2/28/19) 275 So.3d 1, 6, writ denied, 2019-00734 

(La.10/2 l/19),280So.3d 1175. 

he Crawford ourt drew a distinction between testimonial and 

nontestimonial statements and confined its holding to testimonial evidence. 

McIntosh, 275 So.3d at 6 (cjting Crawford, 541 U.S. at 61 ~68, 124 S.Ct. at 1370-

74). Testimonial statements while not fully defined by the court, include those 

·'made under circumstances which would lead an objective witness reasonably to 

believe that the statement would be available for use at a later trial[.]' Crawford 

541 U.S. at 52, 124 S.Ct. at 1364. 

In Melendez-Diaz v. Massachusetts 557 U.S. 305 129 S. t. 2527 174 

L.Ed.2d 314 (2009), the United States Supreme Comt considered wheth r sworn 

drug analysis certificates attesting tha material seized by the police from the 

defendant contained cocaine were testimonial in nature thus rendering the 

certificates, affiants 'witnesses" subject to the defendant1s right of confrontation. 

Finding that the certificates were affidavits made under circumstances that would 

lead an objective witness reasonably to be1ieve that th statement would be 

avaiJable for use at a later trial the curt held that the lab certificates were 

t stimonial in nature. Accordingly absent a showing that the analysts were 

unavailable to testify at trial and that the defendant had a prior opportunity to 

cross-examine them the affidavits were not admissible :in vidence against the 

defendant. Id. 557 U.S. at 311 129 S.Ct. at 2532. The Court stated 

''[c]onfrontati.on is designed to weed out not only the fraudulent analyst, but the 

incompetent one as well., Id .. 557 U.S. at 319, 129 S.Ct at 2537. The Court 

further stated, "there is little reason to believe that confrontation will be useless in 

testing analysts honesty, proficiency, and methodology- the features that are 
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commonly the focus in the cross-examination of experts. Id., 557 U.S. at 321, 

129 S.Ct. at 2538. 

In Bullcoming v. New Mexico, 564 U.S. 647, 131 S.Ct. 2705, 180 L.Ed.2d 

610 (2011), the defendant was arrested for driving while intoxicated (DWI . The 

principaJ evidence against him was a forensic laboratory report c rtifying that his 

blood-alcohol concentration BAC was well above the threshold for an aggravated 

DWI offense. At trial the prosecution did not call as a witness the analyst who 

completed and signed the ce1tificate of analyst'' of he report and had been 

assigned to test the defendanes blood sample. Further the prosecution did not call 

as a witness the examiner who reviewed the analysis and certified that the analyst 

who tested the sample was qualified to conduct the BA test, and that the 

"established procedure' for handling and analyzing the defendant1s sample had 

been followed.'' Id., 564 U .. at 653, 131 S. t. at 2710-1 L Instead, the tate 

1ntroduced the analyst finding as a "business record" dltring h testimony of 

another analyst who was familiar with the laboratory s testing procedures but 

ha[d] 'neither observed nor reviewed [the analyst's] analysis.' Id., 564 .S. at 

655, 131 S.Ct. at 2712. 

Th New Mexico Supreme ourt held that although the blood-alcohol 

analysis was testimonial, the Confrontation Clause did not require the certifying 

analysts in-court testimony, finding that the live testimony of the other analyst had 

satisfied the constitutional requirements. On review, in reversing the lower 

decision1 the United tates Supreme Court's holding was set forth as follows: 

The question presented is whether the onfrontation Clause permit 
the prose ution to introdu e a forensic laboratory report containing a 
testimonial certification-made for th purpose of proving a particular 
fact hrough the in4 court testimony of a scientist who did not sign 
the certification or pe1form or observe the test reported in the 
certification. We hold that surrogat testimony of that order does not 
meet the constitutional requirement. The accused s right is to be 
confronted with the analyst who made the ce tification unless that 

13 
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analyst is unavailable at trial and the accused had an opportunity 
pretrial, to cross-examine that particular scientist. ' (Emphasis added). 

Id., 564 U.S. at 652, 131 S.Ct. at 2710.10 

In Williams v. lllinois 567 U.S. 50 132 .Ct. 2221, 183 L.Ed.2d 89 (2012) 

(plurality opinion) abrogated by Smith v. Arizona, 602 U.S. 779 144 S.Ct. 1785 

219 L.Ed.2d 420 (2024), the United tates Supreme Court found no violation of 

the Confrontation Clause wh re an expert witness testified that a DNA profile 

produced by a private laboratory Cellmark from swabs taken from a rape victim 

matched the DNA profile produced by a state forensic analyst from a blood sampl 

drawn from the defendant. The expert witness in Williams did not conduct or 

observe the DNA testing1 but testified that based on her own comparison of the two 

D A profiles, she concluded the defendaht could not be excluded as a source of 

the semen identified in the vaginal swabs. The CelJmark report its Jf was neither 

admitted into evidenc nor shown to the factfmder. The expert witness did not 

quote or read from the report; nor did she identify it as the source of any of the 

opinions she expressed. Id. 567 U.S. at 61-62 132 .Ct. at 2230. 

The Court in Williams gave two independent reasons for finding that the 

testimony was properly admitted. First the expert's reJiance on the report was not 

offered to prove the truth of the matter asserted11 b cause the results of th DNA 

test were relayed by the exp rt solely for the purpose of explaining the assumptions 

on which her opinion rest d. Id., 567 U.S. at 56-59, 132 . t. at 2227-28. 

Second, the DNA profile was produced before the defendant was identified as the 

assailant or targeted as a suspect. Id., 567 U.S. at 57-59, 132 S.Ct. at 2228. 

10 Justice S tomayor pointed out in her concurrence Bulkoming wa '.not a case in which 
the per on testifying [wasl a supervisor re iewer or someone else with a per onal, alb it 
limited onnection to the scientific test at issue.1 Bullcoming, 564 U.S. at 672 L> I S. t. at 
2722. 
11 ubsequently in mith discussed infra, the United tates upreme ourt found 'no 
meaningful distinction b tween di clo ing an out-of-court statement' to ' explain the basi of an 
experts opinion and· dis losing that tat ment for its truth. ' ' mith, 602 U.S. -at 795, 144 .Ct. 
at 1798 (quoting Williams 567 . . at 106 132 S. t. 2221 (Thomas J., concurring in 
judgment)). 

14 



Appendix C 17a

In affirming the trial court s denial of the defendant s motion to xclude the 

testimony under the Confrontation Clause, the ourt in Williams stated: 

[W]e aJso conclude that even if the report produced by Cel1mark had 
been admitted into evidence there would have been no onfrontation 
Clause violation. The ellmark report is very different from the sort 
of extrajudicial statements such as affidavits. depositions prior 
testim ny and confessions, that the Confrontation Claus was 
originaJly understood to reach. The rep01t was produced before any 
suspect was identified. The report was sought not for the purpose of 
obtaining evidence to be used against petitioner, who was not even 
under suspicion at th tim but for the purpose of finding a rapist who 
was on the loose. And the profile that Cellmark provided was n t 
inh rently inculpatory. 

Williams. 567 U.S. at 58 132 S.Ct. at 2228. Th · Coun specifically noted that the 

abuses that prompted the adoption of the Confrontation Clause shar d two 

characteristics: a) they involved out-of-court statements having the primary 

purpose of accusing a targeted individual of engaging in criminal conduct· and (b) 

they involved fmmalized statements such as affidavits1 depositions p1ior 

testimony, or confessions. Id. 567 U.S. at 82 132 S.Ct. at 2242. 

Subsequently, in State v. Bolden 2011 ~2435 (La. 10/26/12) 108 o.3d 

1159 1161-62 (per curiam), the Louisiana upreme Court held that a DNA profile 

created prior to the defendant becoming a suspect io the case wa non~testimoniaJ 

in nature. The Court stated 

No error under the onftontation Clause occurs when a DNA exp rt 
te tifies that in his or her opinion the DNA profile d veloped from a 
sample taken from defendant matches th DNA profile developed b 
other, non-testifying technicians from biological sampl s taken from 
the victim of a sexua] assault if: the tests on the victim s samples were 
conducted before the defendant was identified as th assailant or 
targeted as a suspect[.] 

Id., 108 So.3d at 1161-62 (citing Williams, 567 U.S. at 82-83 132 S.Ct. at 2242-

43). 

In State v. Grimes, 20 l 1-0984 (La. App. 4th Cir. 2/20/13), 109 So.3d 1007 

writ denied, 2013-0625 (La. 10/1 l/13), 123 So.3d 1216, the appellate court 
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considered Bullcoming, Williams and their progeny. In Grimes th defendant 

was convicted of aggravated rape, aggravated kidnapping and sexual battery of 

two victims that occurred in the years 1993 and 1997. At the time of the attacks, 

the perpetrator was unknown. Sexual assault kits were collected and D A 

analyses in 2005 identified the defendant as the perpetrator. On appeal the 

defendant argued he was denied his constitutional rights to confront/cross-examine 

the analysts who p rformed the DNA tests in that case. Thu , the appellate court 

considered whether supervisors who had not performed DNA analyses could 

testify as to the actual analysts ' findings contained in reports. Grime , 109 oJd 

at 1017-26. 

The appellat court found no merit in the defendant' argument. 

Specifically, the court held D A evidence generated before the defendant was 

identified as a uspect was properly admitted under Williams, stating, Hth re 1s no 

evidence that the defendant was a suspect or target in the two later cases at th time 

the D A profiles were requested or produced, or that the DNA profiles in those 

two cases were ' prepared for the primary purpose of accusing the defendant." 

Grimes. 109 So.3d at 1025-1026. Regarding DNA evidence generated after the 

defendant became a uspe t in the case the ourt noted the analyst who testified at 

triaJ was th 'certifying'' analy t on the reports at issue. Ther fore the court hel~ 

"e en assuming for the sake of argum nt that the last two DNA profile -

generated after defendant was id ntified as a suspect in the first three cases- were 

prepared for the primary purpose of accusing defendant and thus might ha e been 

considered testimonial statements/evid nee covered by the Confrontation Clause 

they nevertheless would have been admis ible under Bullcoming and Melendez­

Diaz. ' Id. 109 So.3d at 1025-26. (Internal quotations omitted). 

More recently, in Smith, which abrogated Williams, the United State 

Suprem Court held, "If an expert for the prosecution conveys an out-of-court 

16 
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statement in support of his opinion, and the statement supports that opinion only if 

true, then the statement has been offered for the truth of what it asserts.' Smith 

602 .S. at 795 144 S.Ct. at J 798. In Smith, law enforcement officers found the 

defi ndant with what appeared to be drugs. Id. 602 U.S. at 789 144 S.Ct. at 1795. 

The analyst who tested the substances did not testify at the trial. Id. 602 U.S. at 

790, 144 S. t. at 1795. lnstead. a substitute expert reviewed the lab report and the 

analyst s notes referred to the materials at trial conveyed what the documents 

said, and offered his opinion on the chemical nature of the substances. Id., 602 

U.S. at 791 , 144 .Ct. at 1795-1796. The Court held that the testifying analyst 

testified to the truth of the other analyst's r port and remanded for the state comt to 

determine whether the report was testimonial. Id., 602 U.S. at 796-802, 144 S.Ct. 

at 1798-1802. 

he Court noted its holding in Smith follows from its other holdings about 

the Confrontation Clause's application to forensic evidence. Th Court added, 

A State may not introduce the testimoniaJ out-of-court statements of a 
forensic analyst at trial, unless she is unavailable and the defendant 
has had a prior chance to cross-examine her. See Crawford 541 
U .. , at 68 124 S.Ct. 1354· Melendez-Diaz 557 U.S., at 311 129 
S.Ct. 2527. N ither may the State introduce those statements through 
a surrogate analyst who did not participate in their creation. See 
Bullcomiog 564 U .. , at 663 131 S.Ct 2705. And nothing changes 
if the surrogate~a in this case--presents the out-of-court statements 
as the basis for his expert opinion. Those statements as we hav 
explained come into evidence for their truth-because only if true 
ca11 they provide a reason to credit the substitute expert. So a 
defendant has the right to cross-examine the person who made them. 
Emphasi added . 

Id. 602 U.S. at 802-803 144 S.Ct. at J 802· e also United States v. Turner 709 

F.3d 1187 1191-94 7th Cir. 2013 (holding any error was hannless, but stating 

that a surrogate expert's testimony concerning analysis of a test for cocaine put 

[the actual analyst's] out-of-court statements before the jury' and 'allowed [the 

surrogate] to vouch for the reliability of [th analyst's] work(.]'). 

17 
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1n this case, the State attempted to introduce the DNA reports into evidence 

during the direct examination of Mr. Shawhan, a DNA forensic supervisor at the 

LSPCL after the trial court ruled him an expe1t in DNA forensics.12 The trial 

court mled the reports and testimony by Mr. Shawhan regarding the reports 

inadmissible as a different analyst who no longer worked at the LSPCL 

performed the testing in this case. In granting the State's application for 

supervisory review and reversing the trial courts ruling, this cou~ in part,. cited 

Bolden Grimes and Williams in finding that the expert testimony and DNA 

reports at issue are admissible. McElveen 2022 WL 4546008 at * l. 

Prior to Mr. Shawhan s testimony Lieutenant Foster testified without 

objection the presumptive DNA testing of the backpack l d to the identification of 

the defe11dant. The backpack was recovered and col1ected in the normal course of 

business prior to the defendant being identifi d as a suspect. The primary purpose 

of the collection and subsequent testing as to catch th criminals who had 

committed the offenses not to target the defendant. The defendant concedes the 

presumptive test results generated before the defendant was identified as the 

assailant or targeted as a suspect were properly admitted in this case. As 

Lieutenant oster also testified, without objection he collected DNA reference 

samples from the defendant after his arrest and sent th samples to tbe lab. Finally 

Lieutenant Foster testified again without objection that the subsequent lab report 

confirmed the presumptive match specifically showing the defendant's D A was 

on the backpack. 

Mr. Shawhan likewise testified regarding the presumptive match generated 

before the defendant became a uspect in this cas . A to his testimony regarding 

the final test results, generated after the defendant was developed as a suspect and 

arrested in this case1 we note Mr. Shawhan testified he participated in the 2018 

1- We note the triaJ court prompted its own mling on the idence. The defense attorney laler 
noted he wa in agreement with the trial court and objected for the flecord. 

18 



Appendix C 21a

technical review process for the D A analyses in this case. Specifically, he served 

as the technical reviewer whose role was to verify and confirm all of the policies 

and procedur s ''(a]t every step of the process[.]" As a LSPCL D A forensic 

supervisor Mr. Shawhan evaJuat d the analysis process in this cc1se and verified 

that it upheld the lab's policies and procedur s. Mr. hawhan testified the steps of 

technical review included 'putting on th analyzer ... and the results that go into a 

report.'' Mr. Shawhan also stated his verification includ d, 'screening, extraction 

quantification amplification genetic analyzer, and interpretation." 

Based on our review f the jurisprudence and the record in its entirety~ we 

are convinced tha our pretrial detennjnation io this matter was not patently 

erroneous and did not produce an unjust result. The defendant was not a suspect or 

target when the presumptive test results were gen rated. Thus. the report and 

testimony by both Lieutenant Foster and Mr. Shawhan regarding the evidence 

recovered subtnitted, and tested and the results of presumptive analysis were 

properly admitted under Williamsn and Bolden. Regarding the supplemental 

D A results generated after defendant was identifi d as a suspect in this case, Mr. 

Shawhan r viewed every step of the process to verify that th established 

procedure for handling and analyzing the defendant's sample had been followed. 

Assuming the supplemental results generated aft r the defendant wa identified as 

a suspect in this case were testimonial, the State was properly allowed to introduce 

them through Mr. Shawhan, a participant in the process. Thus, the supplemental 

report and related testimony were properly admitted under Smith Bullcoming, 

and Melcndez;_Diaz.14 See also State v. Chisolm, 49 043 (La. App. 2d Cir. 

1 The United tates Supreme Court was silent in Smith regarding the econd reason th 
Williams court gave for finding n violation of the Confrontation lause in tl,at case, that the 
DNA profit was produced before the defendant wa identified as the assailant or targeted as a 
uspect relied on in Bolden and Grime . 

14 We note lhe defendant may ha e waived his right of confrontation by failing to timely file a 
Wiitten. demand for the analyst who perfotmed th tests to testify pursuant to La. R. . 15 :50 l ( B). 
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5/14/14), 139 So.3d 1091 1102, writ denied, 2014-1203 (La. 3/13/15) 176 So.3d 

l 031 cowt found no e11·or where xpert witness perfonned a technical review of 

analyst's work and confirmed proper protocols were used, examined the data and 

testified regarding her own conclusions)· State v. Welch, 2012-1531 (La. App. ls 

ir. 3/22/13), 115 So.3d 490, 498 considering hjs credentials and explanation of 

the test results, this court found no confrontation clause violation in allowing a 

forensic toxicologist to testify on the basis of the report by his fellow toxicologist). 

Moreover, even if we were to find, in light of Smith, that the admission of 

testimonial statements through a swTOgate analyst violated the onfrontation 

Clause, confrontation rrors are subject to a harmless error analysis. ee 

Delaware v. Van Arsdall 475 U.S. 673 680-81, 106 .Ct. 1431 1436, 89 

L.Ed.2d 674 (1986 • State v. Patton, 2010-1841 (La. App. 1st Cir. 6/10/11) 68 

So.3d 1209 1218. Factors to be considered by the reviewing court include: the 

·mportance of the testimony in the prosecution' case· whether the testimony was 

cumulative; the presence or absence of evidence corroborating or contradicting the 

testimony of th witness on material points· the e tent of cross-examination 

otherwise pennitted; and the overall strength of the prosecution's case. Van 

Arsdall, 475 U.S. at 684 106 S.Ct. at 1438; State v. Wille, 559 So.2d 1321, 1332 

(La. 1990) cert. deni d, 506 U. . 880, l 13 .Ct. 231, 121 L.Ed.2d 167 (1992). 

he verdict may stand if the reviewing court detennines that the guilty verdict 

rendered in the particular trial is surely unattributable to the error. Sullivan v. 

Louisiana, 508 U .. 275 279, 113 S.Ct. 2078, 2081, 124 L.Ed.2d 182 (1993). 

~ La. R . 15:499, et . eq. (Louisiana s statutory cheme which requires a defendant to ercis 
his Confrontation lau e rights prior to lTial)· State . Simmon , 2011-1280 (La 1/20/12). 78 

o.3d 743 , 746-47 (per curiam). Although the record does n t reflect the , tate filed formal 
notice, pursuant to La R.S. 15:501 ), ofit intent to introduce the crime lab reports. According 
to the r cord. it appears the tate s ptoduction of discovery included c pie of the lab rep rts as 
attachments. ~ State v. Young. 5 2 o.2d 6691 672 (La. App, 2d Cir. 1989), However, rather 
than merely offer.ing the reports as proof, the State elected to call Mr. hawhan as a witn to 
testify as an e 'pert in DNA foren·ics. 
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Herein the supplemental test results merely verified and confirmed the 

presumptive CODIS match. The backpack which was subjected to two DNA 

tests was also seen on the video footage evidence and found near the rim scene. 

Therefore Mr. Shawhan's testimony on the results of the supplemental D A 

report was cwnulati ve of t stimony presented by Lieutenant Foster. Finally the 

defendant was ·dentified as one of the assailants by a tipster. Accordingly, w find 

that the verdicts in this case were surely unattributab]e to any rror in the 

admission of the supplemental test results and Mr. Shawhan s related testimony. 

Thus under a hann1ess error analysis the defendant fails to how his entitlement to 

relief. See State v. West 2024-00133 (La. 11/6/24), _ So.3d ____, _, 2024 

WL 4688793, *2. Considering the foregoing, we find no merit in assignment of 

error number two. 

ASSIGNMENT OF ERROR NUMBER THREE 

In assignment of error number three, the defendant contends the trial court 

erred in including an instruction on flight in pre-deliberation jury instructions. He 

argues there was no evidence to support the claim that he fled the jurisdiction. He 

further argues the instruction was not harmless considering th evidence in this 

case. 

The trial court must instruct the jury on the law applicable to the case. La. 

ode rim. P. art. 802(1 ). In analyzing jury instructions the cases caution against 

taking certain phrases out of context of the charge as a whole. Th test articulated 

is whether takfag the instruction as a whole, reasonable p rsons of ordinary 

intelligence would understand the charge. State v. West 568 So.2d 1019, 1023 

(La. 1990)· State v. Leger, 2017-0461 (La. App. 1st Cir. 5/11/20), 303 o.3d 337, 

346 (on remand). As stated by the Louisiana Suprem Court a gteat deal of 

credit should be accorded to the good sense and fairmindedness of juror who have 

heard the evidence and who know what was and was not proven. ' State v. Du pre 
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408 So.2d 1229, 1234 (La. 1982); State v. Brown 2020-0150 (La. App. 1st Cir. 

2/19/21), 2021 'WI., 650816 *14 unpublished) writ denied, 2021-00458 (La. 

6/1/21), 316 So.3d 835. 

Herein, over the defendant's objectio~ the trial court provided the foHowing 

instruction to the jury; 

If you find that th defendant fled immediately after a crime was 
committed or after he was accused of a crime the flight alone is not 
sufficient to prove that the defendant is guilty. However, flight may be 
considered along with aH other evidence. You must decide whether 
such flight was due to consciousness of guilt or to other reasons 
unrelated to guilt. [Emphasis added] 

An instruction on flight is permitted in criminal cases where it is supported 

by the vidence. State v. Hollins, 2023-0785 (La. App. l st Cir. 3/19/24) 387 

So.3d 641 650. 

We find the evidence of flight was sufficient to warrant the above 

instruction. Without objection Lieutenant Foster testified he looked for the 

defendant after receiving the presumptive DNA test rnsults and subsequent tip. He 

stated the FBI '~tirelessly'' assisted him in the search and ultimately discovered the 

defendant was no longer in Louisiana but in T xas. Lieutenant Foster further 

testified members of the defendant's family "got ' the defendant to tum himself in. 

Defense counsel had the opportunity to cross examine Lieutenant Foster on this 

testimony. Further a great deal of credit should be given to the jurors who were 

instructed to assess the vidence to detennine if the defendant fled in this case. 

Considering the foregoing, we find no error in the trial court's inclusion of an 

instruction on flight. Accordingly, we find assignment of error number three lacks 

merit. 

ASSIGNMENT OF ERROR NUMBER FOUR 

In assignment of error number four the defi ndant contends his trial counsel 

was constitutionally deficient in failing to challenge this court s decision on he 
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mid-trial writ regarding the admissibility of the D A evidence. He further notes 

his counsel failed to call his mother to testify or give adequat notice to call an 

alibi witness to testify. Finally, he argues his counsel rendered ineffective 

a sistance at sentencing. 

A claim of jneffective assistance of couns I is generally relegated to post­

conviction proceedings unless the record permits definitive r solution on app al. 

State v. McMillan, 2009-2094 (La. App. 1st Cit. 7/1/10), 43 So.3d 297, 302, writ 

denied, 2010-1779 (La. 2/4/11 , 57 So.3d 309. A claim of in ftectivene s of 

counsel is analyzed under the two-pronged test developed by th United tates 

Supreme ourt in Strickland v. Washington 466 U.S. 668, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984). 

In order to establish that his trial attorney was ineffective the defendant 

must fu t show that the attorney s performance was deficient, which requires a 

showing that counsel made errors so serious that he was not functioning as counsel 

guaranteed by the Sixth Amendment. Se ondly the defendant must prove that the 

deficient performance prejudiced the d fense. McMillan, 43 So.3d at 30 . This 

element requires a showing that the errors were so setious that the defendant wa 

deprived of a fair trial · the defendant must prove actual prejudice before relief will 

be granted. It is not ufficient for the defendan to show that the error had some 

conceivable effect on the outcome of the proceeding. Rather, he must show that 

but for the counseJ 's unprofessional errorsi there is a reasonable probability the 

outcome of the trial would have been different. However, it is unnecessary to 

address the issue of both counsel s performance and prejudice to the defendant if 

the defendant makes an inadequate showing on one of the components. Id. at 302-

303. 

Decisions relating to investigation, preparation, and strategy requir an 

evidentiary hearing and therefore cannot possibly be reviewed on appeal. State 
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v. Bia ? 2014-1588 (La. App. 1st Cir. 4/24/15) 167 So.3d 1012, 1021 1 writ denied, 

2015-105 1 (La. 5/13/16) 191 o.3d 1053. Further under our adversary system, 

once a defendant has the assistance of counsel the vast array of trial decisions 

strategic and tactical, which must be made before and during trial rests with au 

accused and his attorney. he fact that a particular strategy is unsuccessful does 

not establish ineffective assistance of counsel. Furthermore, '[t]he election to call 

or not call a particular witness is a matter of trial strategy and not per se, evidence 

of ineffective counsel." State v. Folse 623 So.2d 59, 72 (La. App. 1st ir. 1993). 

We note the defendants fus claim of ineffective assistance of counsel fails 

as he cannot show prejudice as a result of the admi sion of DNA evidence. In 

addition to this court finding th DNA evidence admissible in the mid-trial writ 

ruling we further have addressed the issue on appeal, finding no merit in the 

assignment of error. Thus. in the absence of prejudic to the defendant, thete is no 

need to determin.e whether counse]'s performance was deficient. We further note 

the defendant's argument regarding his couns I s adequacy at sentencing is 

pretermitted du to this court s finding, discussed infra, on assignment of error 

number six. Finally, the other deficiencies alleged by the defendant on appeal 

address matters of tria1 preparation and strategy which cannot be reviewed on 

appeal. Therefore~ assignment of error number four is without merit or otherwise 

not subject to appellate review. 

ASSIGNMENT OF ERROR NUMBER FIVE 

In assignment of error number five, the defendant argues the trial court erred 

in failing to hold a hearing on his pro se motions for new trial. He argues his 

motion presented numerous claims that required a hearing. 

As the State notes in its brief on appeal, the defendant did 11ot request a 

hearing on the motions for new trial below nor did he object to the trial court s 

ruling or lack of a hearing. An irregularity cannot be avail d of after th verdict 
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unless it was objected to at the time of the occurrence. La. Code Crim. P. art. 

84l(A . The contemporaneous objection rule has two purposes: to put the trial 

judge on notice of the alleged irreguJarity so that he may cure the problem and to 

pr vent the defendant from gambling on a favorable verdict and then resorting to 

appeal on errors that might easiJy have been corrected by an objection. State v. 

Cockerham , 2017-0535 (La. App. 1st Cir. 9/21/17) 231 o.3d 698, 708 wri 

denied, 0 7-1802 (La. 6/15/18 245 So.3d 1035. Thus, to preserve an issu for 

appellate review, a party must state an objection contemporaneously with the 

occurrence of the alleged error, as well as the grounds for the objection. See La. 

Code Crim. P. art. 841 A)· See a1so State v. Johnson 2015-0513 La. App. 1st 

Cir. 12/23/15) 185 o.3d 822 829, writ denied, 2016-0174 (La. 2/3/17 215 So.3d 

688. Thus, we find this issue was not preserved for appellate review. 

Furthermore, the defendant submitted hi motions for new trial without 

argument. There was nothing to suggest that be intended to call any witnesses or 

submit any e idence in support of his motions or that he was prev nted from 

doing so. coordmgly, the trial comt did not err or abuse its discretion in ruling on 

the motions without a hearing. We find no merit in assignment of error number 

five. 

ASSIGNME T OF ERROR NUMBER SIX/PATENT ERROR REVIEW 

In assignment of error number six) the defendant argues the trial court erred 

in failing to observe the statutorily required twenty-four-hour delay, prior to the 

imposition of the sentence . W agree. 

Herein, the defendant filed motions for new trial and post-verdict judgment 

of acquittal, and the trial court denied them on the day of sentencing, just prior to 

the imposition of the sentences. However, under La. Code Crim. P. art. 873 in 

pertinent prut '[i]f a motion for a new trial or in arrest of judgment is filed 

sent nc shall not be imposed until at least twenty-four hours after the motion i 
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overruled. ' There is no indication in the record the defendant waived the delay in 

this case. Thus, the trial court erred by sentencing the deil ndant immediately after 

mling on the motion for new trial. 

In State v. Augustine, 555 o.2d 1331 1333-34 (La. 1990) th Louisiana 

Supreme ourt noted that a failure to observe the twenty-four-hour delay pro ided 

in Article 873 may be considered harmless error where the defendant could not 

show that he suffered prejudice from the violation and sentencing is not raised on 

appeal. See State v. Stafford 2020"0299 (La. App. 1st Cir. 2/22/21) 321 o.3d 

965, 969. Where however a defendant does challenge his sentence, failure to 

follow the required twenty-four-hour delay renders a sentence void. Augustine, 

555 So.2d at 1333 citing State v. Mi tich 186 La. 174 171 So. 841 (1937 and 

State v. George, 218 La. 18, 48 So.2d 265 (1950 cert. denied 340 U.S. 949, 71 

S.Ct. 528, 95 L.Ed. 684 (1951). 

In this case, through a claim of excessiveness th d fondant is challenging 

his sentences, thus meeting the requirements of Augustine for remand. ee tate 

v. Pursell 2004-1775 (La. App. 1st 1r. 5/6/05) 915 So.2d 871 874. 

Additionally as stated, the record does not ontain an expressed or even an 

imp Ji cit waiver of the sentencing delay. While defense counsel did not contest or 

object to moving on to sentencing after the rulings on the motions in State v. 

Kisack, 2016-0797 (La. 10/ 18/17), 236 o.3d 1201 1205 (per curiam) cert. 

denied, 583 U.S. I 160_ 138 S.Ct. 1.175 200 L.Ed.2d 322 (2018) the Louisiana 

Supreme Court found the defense counsel's participation in the sentencing hearing 

was insufficient to constitute a waiver of the delay required by Article 873. As 

further observed by the court, "[a]n implicit waiver . .. runs afoul of the plain 

languag of Art. 873 that requires that the waiver be expressly made." Id. 

Therefore gjven the circumstances presented, we must vacate the defendant's 

s ntences and remand the case to the trial court for res ntencing. See Augustine, 
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555 So.2d at 1333-1335· State v. Denham 2001-0400 (La. App. 1st Cir. 

12/28/01)~ 804 So.2d 929 932 writ denied, 2002-0393 (La. 1/24/03), 836 So.2d 

37. 

Because we find that Augustine requires the reversal of he defendant's 

entences and remand for resentencing it is at this time premature to review the 

merits of the defendant's excessiveness claim raised in assjgnment of error number 

seven. See State v. Thompson 2010-2254 (La. App. ls Cir. 6/10/11), 2011 WL 

3423798 * 1 {unpublished). However, we note that when resent ncing the 

defendant, the trial court should advise him of the time limitations provided by La. 

Code Crim. P. art. 930.&(A) for applying for post-conviction relief. The senten es 

are hereby vacated and the matter is remanded to the trial court for resentencing in 

accordance with this opinion. We pretermit discussion of the merits of assignment 

of error number seven. 

CONVICTIONS AFFIRMED; SENTENCE 
REMANDED FOR RESE TE CING. 
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THE COURT: 

All right . Ladies and gentlemen, Mr . Shawhan 

is to be considered as an expert in the field of 

DNA Forensics, okay? 

MR. THERIOT : 

Thank you . 

D I R E C T E X A M I N A T I O N 

BY MR . THERIOT: 

Q. Mr . Shawhan, right out of the gate, if you don ' t mind 

elaborating, what i s DNA? 

A. DNA? Well , it stands for deoxyribonucleic acid . And 

of what's particular importance for us for the discussion 

today i s that you get hal f of it from your mother and half 

of i t from your father, and ic ' s unique to each individual . 

It makes you who you are , essentially . 

Q. And how does i ~ make one person unique from the other? 

A . Well , because you get half of your DNA from your mother 

and half of your DNA from your father, you have a unique set 

of genetic code that ' s unique to you as an individual. 

Q. And when you ' re performing an analysis , is there 

guidelines or thresho l ds you're looking for when doing a DNA 

analysis on a certain piece of evidence? 

A . Yes . We have several guidelines , several t hresholds 

that have to be met in order to perform DNA analysis . 

Q. And can you go through what those thresholds a nd 

guidelines are? 

A. Yes. As far as why we -- I ' d like to talk about why we 

have guidelines and why we have thresholds , and tha~ •s 

because we're an accredited laboratory . Based on our 

accreditation, we have to meet certain criteria before we 

can even look at DNA profiles . We have to do what 's 

referred to as validation studies . And we perform -- we 

3 
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derive certain answers and results based on known samples 

that we , t hen , apply to unknown samples , and that ' s where 

those thresholds and those things come from. 

Q . And when analyzing and looking at thresholds , I mean, 

is there a way to visualize it to the jury about how you ' re 

looking at a threshold? 

A. Yes . When we ' re looking at a DNA profile, we ' re 

looking at something called an electropherogram. The 

easiest way for me to communicate this to you is I know that 

you ' ve seen an electrocardiogram . This i s the thing that 

measures the pulse of the heart , and the more intense the 

pulse , the tal l er the peak. And if you've seen an ER show, 

you ' ve seen an electrocardiogram . Well, what we ' re looking 

at is an electropherogram, and it ' s very similar , We're 

looking at peaks , and these peaks are visualizations of what 

the DNA profi le is , and so the taller the peak, the more 

concentrated the DNA i s there . And so when we ' re evaluating 

or we're interpreting DNA analysi s , we ' re looking at those 

peaks and we ' re making certain determinat i ons off those 

values of how tall the peak is , where the peak falls on the 

plane that we ' re looki ng at . 

Q. Ver:y well . And in viewing a p i ece of evidence and 

looking for the analysis , is that where you ' re going to see 

the chart , so to speak, the analysis? 

A . Yes . So before we actually get to the DNA profile, we 

have something called t he DNA analysis process . And so we 

have e xtraction, quantitation, amplification, we put it on 

a n instrument called a genetic analyzer that , then , allows 

us to view that DNA profile. And so in e xtraction, what 

we're doing is we ' re i solating the DNA from whatever 

substance it ' s on , So let's say it's a swab or a cutting of 

something. What we're doing i n extraction is we're trying 
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to just get to where the DNA is. At quant , which is the 

next step, we ' re essentially asking the question, hoping to 

get an answer, an estimate, how much DNA did we get from 

that sample . At amplification, what we ' re doing is we're 

generating millions of copies of that DNA, so that we can 

put on the analyzer to , then , visualize it . And that's what 

we do when we ' re making interp~etations . We're looking at 

that visualized e-gram is what we call it, the 

electropherogram . 

Q. Now, in your -- sorry -- in your training, is there 

certain terminology that you use on a report when dcing an 

analysis regarding what we call a DNA hit? I mean, is there 

certain phrases or terminology you use that might be 

different than the typical lay person? 

A. Yes . We -- so I look at the DNA evidence, and then I 

type up a report, and that report will have certain 

scientific conclusions in it. 

Q. And does it say Joe Smith ' s DNA is here, or is there 

certain terminology that's used in the scientific community? 

A. So when we make an inclusion or an exclus i on , what we 

essentially say is an individual cannot be excluded -- that 

means we ' re including the person; or we ' ll say an i ndividual 

can be e xcluded -- that means we're saying when we look at 

the evidence and look at the reference, they're not 

matching. And then we don ' t leave it at that . We also 

offer a statistic, because a scientist , it wouldn ' t be very 

appropriate for us to just say an individual is there or 

he ' s not there . It's far more informative for us to offer 

statistical weight to show you how informative my 

conclusions are . 

Q. And in your role in the report, are -- you mentioned 

earlier, are you reviewing the data, as well? I guess I'll 
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rephrase, but do you review data sometimes your name's not 

listed i n the report? 

A. That ' s correct . We have an extensive revi ew process at 

our crime lab. We have a three tier review process . We 

have a quality review, a technical review, and then an 

administrative review . As a supervisor , I can do all three . 

It's pretty routine in our field. And specifically in 

scienc-e, something t hat ' s heavily regulated by policies and 

procedures that a technical reviewer can testify and can 

discuss any of the results in the report . 

Q. Okay . And the case you're here for today, did you take 

that role regarding analysis regarding this case? 

A. Yes . r was a ~echnical reviewer in this case . 

Q. But as a tech reviewer, you reviewed the data, as well? 

A. 

Q. 

A. 

That ' s correct. That ' s -- you have to , yeah . 

And were you in line with the results from that report? 

Th,1t ' s correct. 

MR . THERIOT: 

Your Honor, can I approach? 

THI-: COURT : 

Sure . 

BY MR. THERIOT: 

Q. Handing you what I've fi led and marked as S26. Do you 

recognize this document? 

A. I do . I can see our SP number, and this is a number 

that each case will have a unique lab number with it, and 

that nur,'\ber stays with it throughou~ its entirety . And I 

see, you know, evidence that we took in, and I can see the 

analyst's initials that wrote this report . 

Q. And this is the report that you reviewed t he data as 

the rev~ewer at the crime lab? 

A. That ' s correct . 

6 
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Q. And you stand by t he conclusions contained in the 

report? 

A. That ' s correct . 

MR. THERIOT: 

At this time , I ' d like to offer , file , a nd 

introduce what would be S26, and I have copies to 

publish t o the jury . 

MR . TUCKER, SR: 

May I see S26? All right . 

MR . THERIOT: 

Your Honor , if you want to ask him, Mr . 

Tucker, on the record . He ' s nodding his head at 

me, but 

MR. TUCKER , SR: 

Yes . The question is? 

MR . THERIOT: 

I ' m trying to offer , file , and introduce S26 

and publish to the jury . 

MR . TUCKER, SR: 

I have no objec~ion . 

MR. THERIOT: 

Thank you . 

THE COURT: 

All right . Before we do that , ladies and 

gentlemen, we're going to take a quick recess . 

Please do not talk amongst yourselves abou t the 

case . If you would retire to the jury room 

(REPORTER'S NOTE: WHEREUPON , THE JURY WAS EXCUSED FROM THE 

COURTROOM. ) 

THE COURT : 

All right . They have been retired from the 

court r oom. We ' re going to take a recess . I'll 
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see attorneys in chambers, please . 

RECESS 

THE COURT : 

All right. Y' all may be seated . Before we 

call back in the jury, State , you have anything to 

put on record, and the Defense? You can be 

seated, Mr . McElveen? 

MR. THERIOT: 

Your Honor, yes, before we proceed, we were 

questioning Mr. Shawhan . Attempted to introduce a 

report, there was no objection from the Defense . 

My understanding is the objection wa s from t he 

Court , itsel f . However , at the pleasure of the 

Court , I can resume laying a foundation in an 

attempts to , then, submi t the report. I did , 

during the break, give your staff notice of two 

cases , one from the Supreme Cour t , one from the 

Louisiana Supreme Court , that we believe are on 

point regarding this very issue . So I can 

continue to lay a foundation , if need be , but also 

note that before the break , the Defense did not 

have an objection to us publishing· this report . 

A. 

THE COURT : 

So it ' s the State's position that just 

because the State -- or the Defense did not 

object , tha~ this Court should let in , maybe, 

possibly inadmis sible evidence before t he trier of 

fact , 

MR. THERIOT: 

That ' s why I was saying if you want me to 

proceed, I can continue to l ay a foundation if 

8 
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that would sway the Court ' s mind , but we ' re just , 

for the record, stating that it was not the 

Defense objection . 

THE COURT: 

No . You indicated that the Defense did no 

have an objection. 

MR. THERIOT: 

That ' s correct . Defense does not have an 

objection. 

THE COTJRT : 

So it ' s your position from the State that 

this Court ought to let in inadmissible evidence 

because there was a lack of objection upon the 

Defense? 

MR. THERIOT: 

I'm just , for the record , stating that the 

objection comes from the bench , from the Court . 

That it was not a Defense objection . 

THJ~ COURT: 

It ' s not an objection. It 1 s my job to not 

put befor~ the trier of fact inadmissible 

evidence , 

MR. THERIOT: 

Okay . I ' m just laying the foundation that 

the Defense did not object when I attempted to 

introduce this i tem . But I can continue to lay a 

foundation with Mr. Shawhan if that would possibly 

sway the Court ' s mind as to what happened before 

the break . I can continue to lay a foundation 

with Mr. Shawhan . 

THE COURT: 

So Mr . Shawhan -- is that -- am I pronouncing 

9 
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that correctly? 

MR. SHAWHAN: 

I typically tell people Shawhan , but even 

that ' s not right , so --

TH'E COURT: 

Shawhan . 

MR. SHAWHAN : 

Just go ahead and say Shawhan . 

THE COURT: 

No . How do you pronounce it? 

MR. SHAWHAN: 

I say Shawhan . My dad - - I didn't find it 

out till co l lege how to correctly pronounce my 

last name . 

THE COURT: 

Okay . Shawhan. Okay. Mr . Shawhan . Mr . 

Theriot , did he do the ana l ysis to make this 

report? 

MR. THERIOT: 

Not the report of Ms. Proctor , but he did do 

the analysis , Your Honor. 

THE COURT: 

He interpreted somebody else 1 s work? 

MR. THERIOT: 

Machinery work . It's extrapolations from a 

machine , but -- you could further ·go towards t hat 

it's not one person . It ' s multiple people working 

on the report from the crime lab . 

TftE COURT: 

Okay. But did Mr . Shawhan do the analysis in 

which he pSrformed, made the extrapolations , got 

the numbers , put ~hem into the computer , and then 

10 
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shifted down the line? 

MR. THERIOT : 

That ' s again why I wanted to lay a foundation 

with Mr . Shawhan to clarify for the Court for the 

record . 

THE COURT: 

Mr . Theriot, you clearly thought you had 

already laid the foundation earlier . N~w you want 

to have a second bite at the apple , because of the 

issue with t he Court . 

MR. THERIOT: 

To continue laying a foundation that he ' s 

testified previously in cour t as a tech reviewer. 

THE COURT: 

If you thought you needed to continue to lay 

the foundat i on , then why would you offer a report 

to be offered into evidence, if you thought you 

had l-0id the sufficient foundation? Clearly, now 

that there is an issue with the Court , you wish to 

go forward and further and try to lay a foundation 

in order to get your position accepted. Did Mr . 

Shawhan do the actual physical forens i c analysis 

of the evidence? 

MR . THERIOT: 

He did do forensic analysis of the evidence . 

That ' s correct . 

THl~ COURT: 

He did not - - you told me in chambers he did 

not do the actual analysis . He is interpreting 

somebody else ' s work . Is that not correct? 

MR , THERIOT: 

As a DNA expert, that is correct . Just like 

11 
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if the Defense would call their own expert , they 

would be interpreting someone else ' s work, and 

Defense experts are allowed to testify in court . 

He is a DNA expert who is interpreting the data. 

That is correcL 

THE COURT: 

Okay . Thank you for that . And on that 

report that you're tryi ng to enter into evidence, 

there is not a certification, there's not a person 

signing off saying these are, in fact , the 

findings of the person who did the physical 

analysis? 

MR. THERIOT: 

There is the signing of the finding, that ' s 

correct . That ' s from the crime lab , and there ' s 

more signatures , but as he explained on direct 

before the break, there ' s a process , and as a tech 

reviewer, he reviews it and it goes up to a 

managing supervisor . So he already established 

before the break that, as part of the crime lab's 

process, he reviews it as a peer review process . 

So we already established on direct that he 

reviewed the data and it ' s a team effort in 

regards to t he report . So that was before the 

break, he testified that he had reviewed the data, 

as well . 

THE COURT: 

And you indicated earlier, I don ' t know the 

full name, but it ' s a female something Proctor is 

the person who did the actual analysis? 

MR . THERIOT: 

The signature is of an r. Nicole Proctor, 

12 
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that's corr ect, Your Honor. 

THE COURT : 

Nicole Proctor . And clearly, she 's not here 

today . You told me that in court , but she ' s not 

testifying, and you indicated this was the last 

witness for t he State . So she 's not here today? 

MR. THERIOT: 

She ' s -- she lef t the crime lab. She ' s in 

Texas , Your Honor. 

THE COURT: 

Okay . And has her findings been subjected to 

cross-examination prior to today? 

MR. THERIOT: 

Cross- examination with defense attorney? No , 

not not in a trial setting . 

THE COURT: 

I didn't ask about a trial setting, Mr. 

Theriot. I said has it been sub ject to 

cross-examination before today? 

MR. THERIOT: 

If you would categor i ze the peer review 

process as cross- exa~ination, I would say yes . 

THE COURT : 

You ' re telling me t hat a peer r eview process 

within somebody ' s own company is 

cross- examination? 

MR. THERIOT: 

As Mr . Mai from before, and then Mr . Shawhan 

before even the break stated that there ' s a 

process and they peer review each other to correct 

see if there ' s any miscalculations or r ed flags . 

THE COURT: 
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And you think that ' s cross-examination? 

MR . THERIOT : 

Sorry . Tech reviewer , but that ' s why I asked 

him 

THJ~ COURT : 

Bu t you consider that cross- e xamination under 

the law and under our constitution ? 

MR . THERIOT: 

No . That ' s why I asked i f you s aid a trial 

setting -- confrontation clause would be correct . 

No , it ' s not been -- this is the t rial that we ' re 

having right here , so Ms . Proctor was not 

cross- e xamined in a t r ial setti ng . That 's why I 

asked bef or e for c l arity , if you mean t a t r ial 

setting . So no , t h is is - - there ' s never been a 

cross- examination in a trial setting , as we are 

here today , or have been for t he past couple of 

days , in trial . Again, in preparation , state that 

it is the same fact pattern that we saw in the 

Sup reme Court case , the state Supr eme Court case 

in State v . Bolden, and the SCOTUS, US Su~ r eme 

Court case in Williams v . Illinois, s o it 's s ame 

fact pattern would apply . I know Mr . Shawh an was 

a tech reviewer . I prepped with him, and as a 

tech reviewer who -- as a DNA expert who ' s been 

t e nder ed as a DNA ex9ert , he ' s gone over t h e data 

that went into the report in this case . 

THE: COURT: 

So you indicated that Williams v . Il l inois , 

132 Supreme Court 2221 , I believe, i s the citation 

that dealt with a bench tri al and not a jury 

trial , and the actual issue wa s whether or not t he 
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Illinois law was interpreted correctly for the 

confrontation . And in that case, it actually says 

that the law -- in a bench trial , you can offer 

certain evidence, but not in a jury trial. Was 

this a jury trial or a bench trial in Williams? 

MR . THERIOT : 

If Williams was a bench trial, it would be a 

bench trial, but I believe in State v . Bolden, 

that was a jury trial and they mentioned Williams . 

I think they said that the verdict came down 

before Williams, but the Bolden case, which is 

Louisiana Supreme Court, would be a jury trial . 

'I'HE COURT : 

And in Williams , it involves actually two 

different agencies , is that correct , that did 

testing on the --

MR. THERIOT: 

I think Williams was an outside agency , but 

it was outside agency that was reviewing the same 

data from another agency. So it's, again, the 

same data 

THE COURT : 

They weren ' t reviewing. They actually did a 

comparison and made a match, and then the state 

Illinois state lab did a separate match to confirm 

the -- whatever the lab ' s name was in Williams. 

MR . THERIOT: 

So you would have two analysts reviewing the 

same data, but you ' re correct , there would be two 

different agencies , but it ' s still two people 

reviewing the same data , and that that expert was 

out able to testify to the findings of that data . 
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THE COURT: 

And then Williams was the -- is it Cellmar k? 

Is that the name of the -- yeah , Cellmark was the 

independent lab . Was hat report admi ted into 

evidence in Williams? 

MR. THERIOT: 

I ' m not familiar with t he answer to that . I 

know what we ' re dealing with here is twofold , both 

the report, itself , and then Mr . Shawhan's 

testimony , so I'm not sure if the report was 

submitte d in Williams . I just know that an expert 

was able to testify to another expert ' s data . 

THE COURT: 

Again , that ' s - - there ' s a difference between 

a trier of fact and a bench trial . 

MR . THERIOT: 

And I would counter , unless I ' m incorrect , 

what I read was that State v . Bolden , Supreme 

Court case , was a trier of fact jury trial and 

they took it up on appeal . 

'l'HE COURT : 

Was the Cellmark report offered into evidence 

in that case? 

1".IR . THERIOT: 

And that ' s the Williams v . Illinois , Your 

Honor? 

'J~HE COURT : 

That's correct . That's the case that you 

gave to the Court . 

MR. THERIOT : 

I don ' t see a mention of a report , Your 

Honor . I just see that another expert was able to 
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testify to the findings and to the data that they 

viewed . 

THE COURT: 

They actually didn ' t testify to t he data that 

was produced by Cellmark, because that report was 

never e ntered i nto evidence. There was one 

statement in that case, in which the analyst from 

the Illinois laboratory i ndicated that their 

a nalysis of the evidence matched the Cellmark, and 

it was not offering -- the report was not offered 

to prove the truth of the matter asserted . 

MR. THERIOT: 

I would still -- that ' s the findings in 

Williams , I can dispute that , Your Honor, but I 

would st~ll point to Bolden, being that that was a 

jury trial and that that was pronounced and 

another DNA expert testifying to another expert ' s 

data . So I would still say that Supreme Court 

State v . Bolden would be controlling in this 

courtroom . 

'l'HE COURT: 

And in this report or in this case, there was 

a DNA profile produced from some other evidence 

that did not come from Mr. McElveen? 

MR. THERIOT : 

No . The supplemental report that was -- the 

supplemental report that goes towards Mr . McElveen 

is the swab that Det . Foster testified that he 

took from Mr. McElveen that was , then , sent to the 

crime lab . 

THE COURT: 

But that was after Mr . McElveen was developed 
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as a suspect. 

MR. THERIOT: 

That ' s correct , Your Honor . There was an 

initial hit, but the protocol is that you send to 

confirm a supplemental hit and they took a swab 

from Mr . McElveen. 

THE COURT: 

Well , I understand the process , but I just 

want you to answer the question . The supplemental 

report deals with a reference swab , which was 

taken after -- after the crime committed, right? 

MR. THERIOT: 

M-hm. Yes . 

THE COURT: 

And after Mr . McElveen was developed as a 

suspect? 

MR . THERIOT: 

Yes. 

THE COURT: 

That ' s how they obtained the warrant in order 

to get that DNA 

MR. THERIOT: 

Correct . 

'l'HE COURT : 

for Mr . McElveen? 

MR. THERIOT: 

Correct . 

'l:HE COURT: 

Okay. And so the - - the unknown sample , 

which was the basis of the search warrant for the 

swab for Mr . McElveen , where was that developed 

from? 
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MR. THERIOT: 

The crime lab when they swabbed the backpack. 

They swabbed the backpack and -­

THE COURT: 

Which was a piece of evidence involved in 

this c rime? 

MR. THERIOT; 

Corr.ect . The backpack that was sent 

Mr . Fitzpatrick that was sent off by Det . Foster, 

they sent the backpack and, as Mr . Mai explained, 

the backpack was swabbed, so the crime lab 

developed the initial reference on Mr . McElveen, 

but then you collect a sample to , then, follow up 

on that . So the swab came from the swab of the 

backpack . 

THE COURT: 

Well , under Williams , and I ' ve already asked 

my questions about Bolden, you ' re attempting to 

enter a piece of evidence which Mr . Shawhan did 

not do the analysis of and interpret the person 

who did the analysis' findings , and that person is 

not here to testify and be cross- examined under 

the confrontation clause . Bolden , itself, stands 

citing Cr:a,vford that confrontation clause did not 

bear or bar , excuse me, the admission of 

out-of- court statements that fall within a firmly 

rooted exception to the hearsay rule , which we 

know this is hearsay . We have the person that is 

making the statement not here . Crawford court 

held that such statements could be admitted only 

where the declarant is unavailable and only when 

the defendant has had a prior opportunity to 
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cross-examine. You, yourself, indicated that 

the - - this piece of evidence, this declarant has 

not been cross-examined previously. Scientific 

reports could not be used as substantive evidence 

against a defendant unless the analyst who 

prepared and certif~ed the report was subjected to 

confrontation . Each of the reports in what 

Crawford was talking about contained a testimoni al 

certification made 1n order to prove a fact at a 

criminal trial . You ' re offering a report in which 

Mr . Shawhan is going to testify that that 

out-of-court statement is being offered for the 

truth of the matter asserted. So here , when 

talking about Crawford, in contrast , the question 

is the constitutionality of allowing an expert 

which I ' ve allowed Mr . Shawhan to be an expert in 

this court, and I ' ve got no doubt about his 

qualifications -- is the constitutionality of 

showing an expert witness to discuss other's 

testimonial statements if those statements are not 

themselves admitted by 

MR. THERIOT: 

admitted as evidence . 

And what I would counter , Your Honor -- I ' m 

not sure if you were finished or not. What I 

would counter is that Mr . Shawhan was involved in 

this process . You indicated off record it's 

semantic. He was the tech reviewer in this 

report . He reviewed everything, he took part in 

this process, and as a DNA expert , he ca~ testify 

to his expert findings regarding data that he, 

himself , as viewed . So that would -- and he's 

subject to cross- examination . I believe 
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Mr . Tucker wanted to ask about we were talking 

about Ms . Proctor and all that , go towards the 

weight of the evidence, but he is a DNA expert 

who ' s reviewed every step of the process , it's a 

multi-step process that involves multiple people , 

and as someone that took part in that process and 

has reviewed the data, he can come to his expert 

conclusion , his own expert conclusion , if you want 

to characterize it that way , as to what the data 

shows. It wou ldn't be hearsay if it 's his own 

expert opinion , conclusion, as he r s viewing the 

same data that's been viewed beforehand . So it 

would be his own expert opinion regarding the data 

that -- while it eventually went to this report, 

if the issue is the report , he can give his own 

expert testimony and conclusion given the data 

that he's reviewed as he ' s gone - - and he was 

involved in the report back in 2018 , so it ' s no~ 

like we pulled him ou of nowhere and go e 

retroactive. He was a tech reviewer in 2018 , so 

he was involved in the initial report back in 

2018 , he ' s still at the crime lab , and he's a DNA 

expert tha can give his expert opinion on the 

data that he has reviewed . If the issue is the 

report , itself , and you don't want him to read 

from the report , I still believe t ·hat he can give 

his own e xpert opinion regarding -- his own expert 

conclusion regarding the data that he had reviewed 

as he was involved in this report in 2018 as a 

tech reviewer . So he was involved in the report 

from 2018 a . 

THE COURT: 
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Mr . Theriot , you ' ve already i nd icat ed that 

Mr . Shawhan did not perform the analysis of the 

physical items and ONA extracted f r om those items . 

Is that incorrect or is that cor r ect? 

MR . THERIOT: 

He performed the analysis on the data -­

THE COURT: 

No , sir . 

MR. THERIOT: 

You're not letting me answer , Your Honor . 

THE COURT: 

Yes, you did . You just said he performed the 

analysis on the data. Did he perfo m the 

extraction, did he perform the extra polation in 

order to find those numbers that Mr . Shawhan 

interpreted? 

MR . THERIOT: 

Well, the extrapolation -­

Tt¾E COURT : 

It ' s a yes-or-no question , Mr . Theriot . 

MIL THER;IOT: 

The extrapolation -­

THE COURT : 

Did he perform the physical analysis or not? 

MR. THERIOT: 

Machines do the extrapolation . You can't 

cross - e xamine a machine. It ' s done by machines , 

and then he reads the data . So machines do the 

extrapolation and they read the data from the 

machines . 

THE COURT: 

There was a process involved in order tor 
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that machine to get that data . 

MR. THERIOT: 

M-hm, 

THE COURT: 

Did Mr . Shawhan perform that process? 

MR. THERIOT : 

He was a part of the process as a tech 

reviewer . 

THE COURT : 

No, no . I ' m not asking you if he ' s part of 

the process that their protocol set out for to 

ensure the accuracy of the finding . It ' s a very 

specifi c question . I think you ' re talking around 

me, Mr . Theriot . Did he perform the physical 

process of taking that -- that DNA and 

extrapolati ng it , doing all the expansion , 

whatever it is , in order for that computer to say 

these are the findings? 

MR. THERIOT: 

I beli eve the best answer would come from 

Mr . Shawhan if you want to ask him those 

questions . 

THE COURT: 

I ' m not asking him, sir . I'm asking you . 

MR. THERIOT: 

My explanation is multiple people performed 

the roles in the report . 

THE COURT: 

Okay . So you ' re conceding that Mr . Shawhan 

did not do those physical processes or those 

physical analysis? 

MR. THERIOT: 
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I can ' t say if he did it all or not all of 

them, but chere ' s multiple stages and multiple 

people . They would not be able to get reports out 

if it ' s just one person one report per analyst . 

I would say he did the analysis . The e xtraction 

is separate, but he analyzed the data that came to 

the conclusions in this report. 

THE COURT : 

Defense, do y ' all have anything to add? 

MR. TUCKER, SR: 

At this particular point , Your Honor, we 

agree with the Court's position and ruling in this 

matter, and we don't believe that this individual 

can testify as to what the technicians who 

actually collected the material did . And I don ' t 

believe that he can verify not being present and 

not being the one to have done the actual 

analytical work on the specimen, itself , as to 

whether or not i t would be totally valid or even 

whether or not protocol had be€n followed. 

MR _ THERIOT: 

And I would just, again, highlight that 

Defense objection is now joining, seeing how the 

Court is going , but there was no initial 

objection . But I guess the ruling we need is that 

-- I believe the issue is the report and also if 

Mr . Shawhan can ' t testify further at all, given 

that he's been tendered as an expert witness and 

can view data and make his own interpretation . 

That ' s a totally -- the State sees that as a 

totally separate issue, that just like a defense 

attorney can hire someone who 1 then , l ooks at 
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State data and makes their own conclusion . 

Mr . Shawhan ' s been tendered as 

THE COURT: 

All right . You're exactly right , 

Mr . Theriot . And then when you offer that expert 

up , they have the ability t o cross-examine that 

expert , and then when they put up their own 

e xpert , that 1 s how the process works , They ' ve had 

a chance to cross-examine that witness . 

MR. THERIOT: 

They can cross - examine Mr . Shawhan is what 

I 1 m saying . He ' s been tendered as a DNA expert . 

They can cross-examine him. He ' s siting right 

there . 

THE COURT: 

No . It ' s got to be - - the actual analysis 

has to be subjected to the cross - e xamination , 

which is the declarant , which is the declarant 

that's doing the actual , physical process of 

analyzing a piece of ev'dence , and then making 

that report. He has not been subjected to 

cross-examination . He is not the declarant in the 

report . 

MR. THERIOT: 

So again, the twofold question is that he 

can ' t make his own conclusions as ~n expert 

witness? He's been tendered as an expert witness , 

and he ' s sitting in court , and he ' s be 

cross-examined, so he ' s an expert witness and 

looking at data 

THE COURT: 

You ' re conflating the two issues here , Mr . 
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MR . THERIOT: 

I believe it ' s two -- twofold . 

THE COURT; 

What you're trying to enter is a report that 

Mr . Shawhan has reviewed and said yeah , I think 

that this is all good. He did not perform the 

analysis, he did not produce the evidence that 

he's revi ewed in order to say it was good . Wha 's 

her name? I ' ve already forgotten her name , the 

one that actually did the analysis . 

MR. THERIOT : 

Proctor? 

THE COURT: 

Proctor . Excuse me . Proctor is the 

declarant , and she has not been subjected to 

cross - exami nation about that testimony . 

MR . THERIOT: 

But following the Court's logic , the report 

would come out first and Defense would hire a 

Defense expert. Obviously, they would not be 

there to - -

TL=iE COURT: 

We ' re not going down your scenario , 

Mr. Theriot . 

MR . THERIOT: 

But that's a different expert giving an 

opinion . 

THE COURT: 

This is testimonial in nature , this report , 

and you're try i ng to offer it for the truth of the 

matter ass~rted without the declarant being here 
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to be subjected to cross - examination . 

MR . THERIOT: 

No . I've moved on from that, Your Honor . I 

get that , the report . The next question is -- for 

the rul ing , is it just the report , or is Mr . 

Shawhan who's been admitted -- submitted , and 

tendered as an expert witness can still g·ve his 

own expert opinion from the data that ' s subject 

outs i de the report? It's a separate issue . 

THE COURT: 

You offered him as an expert in forensics . 

He has not done a forensic test in this case . 

Your own admission. He has not done a forensic 

test. You o fered him as a DNA expert in 

forensics. 

MR. THERIOT: 

He was a DNA forensic expert. If we're going 

into what tha means , he ' s an expert in DNA . He ' s 

talked about the - - to that . 

THE COURT : 

DNA forensics . 

MR. THERIOT: 

We would still contend that he has a right 

under the Code as an expert witness to give his 

own expert opinion of the data that he has 

reviewed in this case . 

THE COURT: 

Okay . Well, the Court disagrees . He can 

testify . You can continue to question him, but he 

is not to testify as to any finding in that 

report . He can testify that he has reviewed what 

was submitted and agrees with it , bu t he cannot 
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testify as to any finding in this report . 

MR. THERIOT: 

But the ruling I ' m looking for -- I get the 

report , but you 're also saying he can ' t make an 

independen finding? I mean, he's an e xpert 

witness . If he looks at the report and 

independently comes to the conclusion, he can ' t 

make an independent finding? 

TaE COURT: 

That ' s the cart before the horse, 

Mr . Therio 

MR. THERIOT: 

No . I think that's a separate issue than 

what you're talking about with the report . 

THE COURT: 

It's the cart before the horse . You ' re 

trying to admit evidence that ' s inadmissible at 

this polnt, because it -- obviously it has not 

been admitted , because the declarant is not here . 

And if were to be even considered , that piece 

evidence , t ha t t estimonial evidence would have 

Seen subjected to cross - examination before the 

trial. 

MR. THERIOT : 

It's still a separate issue from him being a 

DNA exper, he can make his . own conclusions from 

what he's viewing . That's a separate issue than 

what you're ta lking about with the report . 

THE COURT: 

So it's your contention that any expert can 

consider any piece of evidence and give their 

opinion even if it 1 s not admissible in a court of 
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law? 

MR . THERIOT: 

What is the point of an expert witness? They 

go through i terns 

TSE COURT: 

No, 

MR. THERIOT: 

and they give experc conclusion . So if he 

has 

TEE COURT : 

What if it ' s a flawed piece of evidence? 

MR. THERIOT: 

Well, we already talked about on direct that 

they saw no contamination o r red flags in the 

report, and he has the numerous pages of tech 

review process that shows there ' s no red flags in 

the report . So if there ' s no flags in the report 

and reviewed the process and go through 

page-by- page 

THE COURT: 

Mr . 1'heriot, you're attempting to go around 

the rules of evidence . 

MR . THERIOT: 

I ' m no t attempting to go -­

THE COURT: 

You are . You' re trying to ge-t in a piece of 

e vidence which is testimonial and the declarant 

has not been subjected to cross- examination . It ' s 

hearsay . We know it ' s hearsay . It violates the 

confrontation clause . And as I stated, he can 

testify . He ' s an expert in forensics, but he's 

not an expert in forensic analysis . And 
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therefoce, I'm not allowing t.hat report to come 

in . 

MR . THERIOT: 

We can go forward , Your Honor . Outside the 

presence of the jury, but I believe that 

Mr. Shawhan has the qualifications to review this 

data and make his independent conclusion as to 

what that data would show . It's outside the 

report, it would be his own independent finding 

that is proper as an expert to do so if he ' s 

viewed the data , just as any other expert coming 

in viewing data can make a conclusion on that data 

if he ' s done it on his own, which he has. So that 

would be outside the report that you speak of. 

That would not be hearsay or confrontation of a 

testimonial statement, as it ' s his own expert 

interpretation of the data . And he's a tech 

reviewer on the initial in 2018, so it ' s not like 

he's coming in backwards . Just like he d~d in 

2018 , reviewed it again . He ' s been involved since 

2018 when this report was first published, but i t 

would be outside the report , his own independent 

expert opinion. 

MR. TUCKER, SR: 

Your Honor, we would object to that . 

Particularly anything outside of the presence of 

the jury . This is a 12- man j ury trial , as 

everybody knows, and we would object to it , Your 

Honor . It would be confusing to the jury, 

unnecessarily burdensome, and it would be 

misleading for them. 

MR. THERIOT: 
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I 'm not sure how it could be misleading . 

He's bee tendered as an expert , and it ' s his own 

review of data . I mean , he ' s an expert witness, 

I ' m not sure where the confusion would come in . 

He's been tendered in front the jury as an expert 

witness . 

THE COURT: 

I'm not arguing his qualifications as an 

expert , Mr . Theriot , but I 'm not allowing his 

report to come into evidence as the -- Ms. Proctor 

is not here to testify to it , to the foundation of 

it , as a basis of a piece of admissible evidence 

and be subjected to cross-examination . 

MR. THERIOT : 

And once aga in, I understand that ruing , but 

my question is his own independent estimony , 

which is outside of the report . It ' s separate 

from that . 

THE COURT: 

It's not admissible , Mr . Theriot . 

MR . THERIOT: 

His cestimony is not admissible? 

THE COURT: 

As to the findings of th t report , which is 

inadmissible in this court, yes , it is -- his 

testimony is not al lowed , that ' s correct . 

MR. THERIOT: 

So _is testimony is not allowed to a ll the 

data he as reviewed h'mself in his expert 

capacity? That ' s separate from - - that ' s separate 

from the report , itself. I t ' s separate from just 

the report , because if he ' s reviewed all the data 
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and comes to his own conc l usion , that's testimony 

that ' s separate . 

THE COURT: 

I've made my ruling , Mr . Theriot . If you 

want to dance the thin line , you may do that , but 

tread carefully in front of this jury . Let ' s go 

ahead and bring the jury in . 

:MIL THERIOT: 

Oh, I'm sorry . For the record, Your Honor , 

we just object to the ruling regarding the report 

and ask for a stay towards that issue . 

THE COURT : 

All right . Your objection is noted, and I 

will deny the motion to stay . 

MR. TUCKER, SR: 

At th i s time well , prior to the motion to 

stay, Your .Honor , we would request and move that, 

absent Proctor , that the reports be deemed 

inadmissible . 

THE COURT: 

It has not been admitted into evidence at 

this point. 

MR . TUCKER, SR: 

Very well. 

MR. THERIOT: 

And Your Honor, that ' s --

(REPORTER' S NOTE : WHEREUPON , THE JURY WAS BROUGHT INTO THE 

COURTROOM. ) 

MR . TUCKER 1 SR : 

Defense waives polling. 

MR. THERIOT: 

State waives polling . 
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THE COURT: 

All right . Y' all may be seated. Hopefully , 

everybody got a good bite to eat . I apologize the 

lengthy lunch break . There's an issue that arose 

that we had to deal with , so we dea lt with that 

and we 1 re ready to go . Okay? Mr . Theriot? 

MR. TH.ERIOT: 

Thank you. 

BY MR. THERIOT: 

Q. Mr . Shawhan , you mentioned earlier about the process 

being 6 tech reviewer , and want to go just further down 

detail . Is there worksheets or a fuller case file that you 

go through in terms of reviewing data in your role? 

A . Yes. As a . tech ical reviewer , it's my job to look at 

every a spect of the case . And it may be helpful to discuss 

how I'm able to do that . When evidence comes to our 

laboratory, it ' s assigned that State Police number, and that 

number stays with the evidence throughout its entirety at 

the lab. And any anything t hat ' s generated from what 

comes in the door i s properly l abeled. It will have -- even 1 

our, like the lit l e tubes that we have , have litt l e 

cryogenic labels on here. 

MR. TUCKER , SR: 

May we approach, Your Honor? 

THE COURT: 

Sur-e . 

(REPORTER' S NOTE : WHEREUPON, THE BENCH CONFERENCE BEGAN. ) 

MR. TUCKER, SR : 

He's talking about tubes , equipment . This is 

dangerous. 

MR. THERIOT: 

He's not talking about the report. I'm going 
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to go through page-by-page in the review process 

and what data he looked at . That ' s not t he 

report . That ' s separate than what the ruling was. 

There was two different rulings . I was trying to 

get a ruling on that . You said not the report. 

He 's not testifying to Proctor's report. He ' s 

tes tifying to his review process a nd the data that 

can be looked at . That is separate . 

MR . TUCKER, SR: 

That is confus~ng the jury . 

THE COURT : 

I'm going to tell you this , Mr . Theri ot . Two 

things . You're asking him about a r eport that ' s 

test imo nia l in nature . We already went over this . 

MR . THERIOT : 

No . This is not -­

THE COURT: 

He is not to testify to anything i n that 

report . 

MR. THERIOT: 

That's not the report . 

THE COURT: 

He may testify that he reviewed somebody 

else's work, but he is not to testify, 

specifically, as to what he has reviewed and what 

he did after that . 

MR. THERIOT : 

to anything in the report . That 's t he 

data that he reviewed as an expert . That ' s 

separate than the report . The report, you already 

ruled on and we made our objection to tha~. This 

is separate than from the report. This is 
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?eparate data that he reviewed , the crime lab 

worksheet. It ' s not the report. It's separate . 

So you're saying he can ' t review any -- can ' t go 

over any of the work product that he , himself, 

reviewed as an expert? 

THE COURT: 

He did not do the analysis on that. 

MR. THERIOT: 

He, himself, reviewed it as a tech reviewer 

on the report in 2018 . 

THE COURT: 

Again, Mr. Theriot, I didn't invent math . I 

can tell you two plus two is four . That doesn't 

make me an expert . Doesn 't make the process 

right . I can say two plus three is four. 

MR . THERIOT: 

He ' s already been tendered as an expert , and 

this is stuff that he reviewed in 2018 and 

reviewed again. 

THE COURT: 

Just because he ' s an expert, Mr. Theriot, he 

gets to testify to whatever he wants to? No, 

that ' s not the case . 

MR. THERIOT: 

It ' s not whatever he wants to. It's stuff -­

THE COURT: 

And we're not going to go down that road . 

MR . THERIOT: 

it's stuff that he, himself, reviewed . 

THE COURT: 

Secondly, 1 would advise you probably need to 

find Ms. P~octor and get her on Zoom, because 
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that ' s the least this Court ' s going to allow at 

this point , because I ' m about to declare a 

mistrial. 

MR. THERIOT: 

Yes , Your Honor . May I make a record? 

THE COURT: 

No . That's it . 

(REPORTER' S NOTE: WHEREUPON , THE BENC8 CONFERENCE 

CONCLUDED . ) 

MR. THERIOT; 

Your Honor, can ask the jury be excused, 

please, I apologize , based on what was discussed 

at the bench? 

THE COURT: 

Why don ' t you approach? Defense? 

(REPORTER' S NOTE : WHE.REUPON, THE BENCH CONFERENCE BEGAN . ) 

THE COURT : 

I'm not sure , Mr . Theriot, what the 

disconnected here is , but you don't get to make 

requests like that in front of the jury. I ' m the 

one who d etermines whether or not they ' re going to 

be relieved from this courtroom to determine or to 

deal with an objectionable issue, okay? 

MR. THERIOT: 

Okay . 

THE COURT: 

Don ' t do that again in front of thiE jury. 

MR. THERIOT : 

Yes, Your Honor . We ' re going to ask and move 

again t o see -- it ' s twofold . We ' ve already moved 

for a writ on the report. I was going to move and 

ask for a writ and a stay regarding him not being 
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allowed to testify any further . It's a separate 

issue . 

THE COURT: 

I didn ' t say he couldn't testify any further . 

Do not put words in this Court ' s mouth . 

MR. THERIOT: 

His testimony - ­

THE COURT : 

I ' ve repeatedly told you tha he can testify 

as an expert in forensics . That ' s what you 

offered him as . 

MR. THERIOT: 

M- hm . But he can 1 t go through any of the 

data that he , himself , reviewed? That ' s what you 

just said when we approached earlier. 

THE COURT: 

Forensics . What did he do forensically in 

this matter? What piece of evidence did he test 

in order to come to a conclusion? He hasn't . 

He ' s interpre ing somebody else's information , 

somebody else ' s data . 

MR. THERIOT: 

Okay . And that goes to the process of the 

crime lab . 

THE COURT: 

Mr . Theriot , I 1 m going to tell you right now 

MR. THERIOT: 

That's why I asked you outside the jury. 

THE COURT: 

you ' re not going to sit here and argue 

wi t h this Court . You have an issue , take i t up . 
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MR. TUCKER, SR: 

Your Honor , I move for a mistrial . 

MR. THERIOT: 

That ' s why I asked of the record and asked 

to take a ~rit and a stay outside the presence of 

the jury. 

THE COURT : 

I deny bo h of your requests at this time. 

If it persists, I will . This is very highly 

unprofessional , and it ' s done in front of a jury . 

MR. THERIOT: 

I ' m not trying to do i in front of the jury . 

That ' s why I asked if they could be excused and 

asked to take a second issue --

THE COURT: 

Return to your tables and conduct yourselves 

accordingly . I' m going to tell you that right 

now . I ' ve already given you a way out and you 

refuse to take it . Return o your table . 

(REPORTER'S NOTE: WHEREUPON, THE BENCH CONFERENCE 

CONCLUDED . ) 

BY MR. THERIOT: 

Q. Mr . Shawhan , is there anything else that -- actions you 

take in reviewing data in your role as a forensic DNA 

exper? 

A. Yes . The role of a technical reviewer is to verify and 

conf'rm that all of policies and procedures were adhered to . 

This would include every step of the process . This would 

include screen ng , this would include extraction , this would 

includt:! quant , amp , putting on the analyzer , and 

interpretation , and the results that go into a report . 

That's what the tech review process is . 
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Q. And is there -- again , what did -- outside , what did 

you review in this matter? 

A. I reviewed the entire case file, and so that would be 

every aspect of the case that the Lo i siana State Police 

Crime Lab has performed, I reviewed . And it -- it may be 

helpful to discuss we don't do this arbitrari ly. These are 

recommendations that come from the National Institute of 

Justice . This is the process that they recommend to be the 

mos e ficient . 

Q. And is there controls or qualities that you deal with? 

Can you go through that? 

A. Yes . At every step of the process , we have positive 

controls and we have negative controls . And the what the 

positive control is, is it's known data . And so at the end 

of he process , we should be able to confirm that those 

results are what are expected. And so that ' s -- a positive 

control is a known sample that's input into the process. A 

negative control, which is also goes throughout the entirety 

of the process is exactly what it sounds like . There 

shouldn't be any data there at the end o,E the process . 

Th~se controls were performed in this case , and 

everything - - all of our policies and procedures were 

adhered to . 

Q. And as part of the ile and the review process , what 

are you looking at? 

A. I am looking at all data gene ated from this case . 

This would be data from every step of the process , from 

screening , extraction, quantification , amplification, 

genetic analyzer , and interpretation, All every when 

we ' re trained , we ' re encouraged to put any any 

interpreta ions that are made, we're supposed to document 

them , and we retain those documents indefinitely a our 
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er me ~aboratory . 

Q. And again , was this recent? Was this a while back in 

2018? Like , when are you going through these steps of this 

process? 

A. That ' s correct . For this particular case , these 

results were performed in 2018 . 

Q. And when you say following he procedure , you say 

controls and whatnot , like what , specifically , are you 

looking into? 

A. We have , like , a lo t of wr itten documentation of 

what what can be i nterpreted , what is he correct 

results, and all of t hat is very transparent in our 

retention , our document retention , our records that we keep 

in our case files . Every - - every aspect of the case , I can 

evaluate and look at . 

MR. TUCKER, SR: 

May we approach , Judge? 

THE COURT : 

Sure . 

(REPORTER' S NOTE: WHEREUPON, THE BENCH CONFERENCE BEGAN. ) 

MR. TUCKER, SR : 

Tell him what you just asked me . 

MR . THERIOT: 

I intent to not admi·, proffer , ask for a 

writ , or object , get a writ return date unless he 

has a separate i ssue as the first writ that we 

took notice of regarding the report . This goes 

towards what you don ' t wish him to testify to , and 

I ' d ask to proffer it , ask fo a writ return da t e , 

and take writ on the second issue regarding his 

not being allowed to testify outside the report , 

wh i ch we see as a separate issue with the report 
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being inadmissible . I am not trying to do it in 

front of the jury , but I can ' t have the j ury 

excused . The jury is in here . If we want to do 

it outside he presence of the jury , I ' m fine to 

do that , as well . 

THE COURT: 

I ' m not clear what -- you asked for your 

objection to be noted on the record -- and for a 

stay and I denied your stay . You did not ask for 

a writ return date or a writ return time. And 

now , we ' re going a little bit further and you wish 

to object to what? 

MR . THERIOT: 

I see ·t as two separate issues , Your Honor, 

one being the report . And then we started 

questioning Mr. Shawhan . You said not to question 

him regard ' g things outside the report , either . 

I see to be a second issue , so I'm taking a 

written objection --

THE COURT : 

I didn't say anything outside he report . I 

said he can ' testify as to whats in that report . 

MR. THERIOT: 

Yeah . But I started asking questions 

regarding the worksheet and Bob objected nd you 

said not to go down that path, either. So that 

would be outside the report, so that would be 

separate data that's outside he report , and you 

do not wish him to testify to . Thats where the 

confusion · s coming from . I see it as two 

separate issues . I understand the ruling on the 

report . You're saying there ' s been a ruling 
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regarding what he can estify to a s an expert 

witness , and we see that as an issue we ta ke up on 

wri t and object to your ruling , acknowledge it, 

and ask for a writ return date . I see it as two 

separate issues . 

THE COURT: 

It ' s 1 : 30. You got till two o'clock , 

MR. THERIOT : 

Two o ' clock writ return date? Okay . I mean , 

he ' s the final witness , Your Honor . I mean , can 't 

move 

THE COURT: 

You want me to give you a month from now? 

MR , THERIOT : 

No . I'm just talking about -­

THE COURT : 

These people are here . It ' s Wednesday . 

MR . THERIOT: 

I understand it ' s Wednesday . Actually moving 

pretty quickly for a 12- person jur y trial, so I 

understand started off on the wrong foot , but they 

waited for an hour for defense counsel to be late , 

and now , I ean , it seems o go always towards the 

State . 

THE COURT : 

Wel l , it ' s your burden, 

MR. THERIOT : 

I understand . 

THE COURT: 

It ' s your burden , Mr . Theriot . 

MR . THERIOT: 

Defense was late . 
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THE COURT: 

You're not going to sit here and say they 

were late , that ' s why they had to wait , so I , t he 

Court ; ought to give y'all some slack . No one ' s 

get t ing slack , and they felt it when they walked 

in , and I berated both of them . 

MR. THERIOT: 

Understood . I have my appellate work on the 

writ , but wo o ' clock writ return date , writ 

return t i me? 

THE COURT: 

At 1 : 45 or whenever it was , when y ' all were 

in my office , y ' all said y ' all were a l ready 

working on it . That was at 11 : 45 . 

MR. THERIOT: 

Okay . I ' ll let them know . 

(REPORTER'S NOTE: WHEREUPON, THE BENCH CONFERENCE 

CONCLUDED . } 

BY MR . THERIOT : 

Q. Mr . Shawhan , after reviewing the data in this matter , 

were you able to , in your e xpert opinion , come to a 

conclus i on regarding the data? 

A . Yes. Yeah . In - - aft er reviewing the data , yes . 

Q. And what would your own independen conclusion be? 

THE COURT : 

Exc use me , Mr. Shawhan . 

MR. SHAWHAN: 

Yes , sir . 

THE COURT: 

Ladies and gentlemen , we are going to ta ke a 

brief recess . If y ' all wou l d return to the jury 

room , and do not ta l k amongs t yourselves , please . 
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(REPOR'l'ER' S NOTE : WHEREUPON , THE JURY WAS EXCUSED FROM THE 

COURTROOM. ) 

THE COURT: 

All right . The j ury has been retired from 

the courtroom . We wi ll be in recess, and I wil l 

see counsel i n chambers . 

(END OF TRANSCRIPT.) 
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THE COURT: 

Al l r i ght . Good morning , everyone . 

MR. THERIOT: 

Good morning, Your Honor . 

MS. MORRIS: 

Good morning, Your Honor . 

THE COURT: 

All right . Before -- all right . We do have 

Mr . McElveen in cour t , we have counsel for both 

sides . We had a meeting about the jury 

instructions . Each side had an issue we discussed 

in chambers . Mr . Theriot, I ' ll let you put your 

record on about the jury instructions . 

MR. THERIOT : 

Yes , Your Honor . We had asked, and the Court 

agreed, to add , which will now be on page 4 , a 

paragraph of Fl ight of the Defendant . We thank 

you for the Court ' s ruling . And then we objected, 

I think the Court agreed to the objection, to not 

add any further language to page 7, and I guess 

going into 8 1 about the Duty to Deliberate . So, 

State I ' m looking over the new , final -- I say 

final form , and the State is fine with the 

final jury instructions . 

THE COURT: 

Your issue was the admission of the flight 

instruction? 

MR. THERIOT: 

That's correct, Your Honor . I ' m just 

saying -- yes . 

THE COURT: 

And Mr . Tucker? 

10tt, JUDICIAL CIS'TfllCT COUFrr 
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MR. TUCKER SR. : 

I did not want the flight instruction, 

There ' s no need for it. There was no flight 

involved. 

THE COURT: 

All right . So, your objection is noted, Mr . 

Tucker . Det . Foster d i d indicate that he had fled 

to Texas , so we ' re going to put it in there , and 

then you can address it in closing or in your 

case . 

MR. TUCKER SR. : 

And at this particular point -- are we on the 

record? 

THE COURT: 

We are . 

MR. TUCKER SR. : 

I object to it. I will be objecting to it 

all the way down the line. 

THE COURT: 

Okay . Now , that was the only issue that you 

had, Mr . Theriot? 

MR. THERIOT : 

Yes , Your Honor. 

THE COURT: 

Mr . Tucker , you wish in the very end of the 

jury instructions t:o add some language? 

MR. TUCKER SR. : 

I ' m turning . I ' m sorry, Judge . 

THE COURT: 

You had -- correct me if I ' m wrong . You had 

wished to add language in there about a hung jury? 

MR. TUCKER SR. : 

5 
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Yes . 

THE COURT: 

Okay . I'm sorry? 

MR. TUCKER SR. : 

And the verdict must be unanimous , and if 

they cannot agree, then it is a hung jury. 

THE COURT: 

Okay . The language of unanimous is in there . 

You do see that in there , right , at the very end? 

MR. TUCKER SR. : 

What page is that? 

THE COURT: 

That would be page 7 . 

MR. TUCKER SR. : 

Let me see . I had to go back to it . I ' m 

sorry . 

MR. THERIOT: 

For the record, I ' m -- nobody ' s copy . I ' m 

just showing it to him, Your Honor . 

THE COURT: 

On page 7 , that second full paragraph at the 

end, unanimous vote of 12 out of 12 of you is 

required to reach a verdict in this case . Now, 

you wish to add the language of something to the 

line of if not , then it ' s a hung jury? 

MR. TUCKER SR. : 

Yes. 

THE COURT: 

Okay. This comes from the treatise . A hung 

jury is not an option or a verdict. It is an 

outcome of the indecision or inability of them to 

come to a unanimous verdict . So , it is not a 
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verdict , and so, it should not be incl uded in the 

instructions . So , I ' m going to be denying that 

request to insert in here language about a hung 

jury . 

MR. TUCKER SR . : 

Very well . So , the language that you need to 

d i scuss the case amongst yourselves , but only 

while all 12 are present in the jury room. Very 

well , Your Honor . Just note my objection for the 

record 

THE COURT: 

Okay. 

MR. TUCKER SR. : 

but I do understand the Court . 

THE COURT: 

Okay . And your objection i s noted . 

Mr . Tucker -- or actually , Mr . Theriot and 

Mr . Tucker , we did discuss in chambers the verdict 

form . There ' s two, one for each count . Are y ' all 

okay with the verdict form? 

MR. THERIOT: 

Yes , Your Honor . State ' s satisfied with the 

verdict form for both counts . 

THE COURT: 

Mr . Tucker? 

MR. TUCKER SR . : 

Yes, Your Honor. 

THE COURT: 

All right. And lastly, Mr . Tucker , y ' all 

taking any action on the decision from the First 

Circuit? 

MR. TUCKER SR. : 
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Not at present. , Your Honor . When we do , we 

will -- if we need to, we will do it at that time 

and we will do it. in globo. 

THE COURT: 

All right . Any other issues we need to 

discuss before we bring in the jury? 

MR. TUCKER SR. : 

No. 

MR. THERIOT: 

No, Your Honor . Do you want Mr . Shawhan to 

go back to where he was seated? 

THE COURT: 

Yes . 

MR. THERIOT: 

And I indicated to -- and Your Honor, again, 

the ruling , this is l:he last State ' s witness . I 

just plan to continue with Mr . Shawhan and 

introduce what's going to be S26, and then go 

through that and tender to Defense . 

THE COURT: 

Okay . Before we bring in the jury, Mr. 

McElveen? 

THE DEFENDANT: 

Sir. 

THE COURT : 

From what Mr. Theriot indicated, this is the 

State ' s last witness in their case in chief . It 

would , then, shift over to you to present evidence 

if you wish to . You don ' t have to , and that would 

not be held against you, but you have the right to 

testify in your own defense . Do you understand 

that? 
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THE DEFENDANT: 

Yes , sir. 

THE COURT: 

If you want to get up here, you get to get up 

here . Nobody can prevent you from that . Do you 

understand that? 

THE DEFENDANT: 

Yes , sir . 

THE COURT: 

On the flip side of that is that you , also, 

have the right not to testi fy in your defense for 

fear of self-incrimination, and if you don ' t want 

to , nobody can make you get up here. Do you 

understand that? 

THE DEFENDANT: 

Yes , sir . 

THE COURT: 

And if you choose not to make -- or to 

testify in your own defense, that will not be held 

against you . Do you understand that? 

THE DEFENDANT: 

Yes , sir . 

THE COURT: 

Okay . I ' m going to give you time to speak 

with Mr . Theriot -- excuse me, not Mr . Theriot -­

Mr . Tucker about that . And when it does come your 

time when they rest , I will then, outside the 

presence of the jury, ask whether or not you wish 

to testify or not to testify in your own defense, 

okay? 

THE DEFENDANT: 

Yes , sir . 
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THE COURT: 

All right . I t hink that ' s i t . Let ' s bri ng 

them in . 

(REPORTER ' S NOTE: WHEREUPON, THE JURY WAS BROUGHT INTO THE 

COURTROOM. ) 

MR. THERIOT: 

State waives poll ing, Your Honor . 

MR. TUCKER SR. : 

Defense waives polling, Your Honor . 

THE COURT: 

All right . Y' all may be seated . All right . 

Good morning , ladies and gentlemen . I didn't get 

to see y ' all yesterday. I wanted to let y ' all 

know that I apologize for the wasted day . It ' s 

not the State or the Defense's fault , it ' s not the 

Court ' s fault . We had an issue come up, and we 

could not proceed until that was dealt with, okay? 

So, know that's why we didn ' t get to see y ' all 

yesterday and resume with the trial, but that 

being said, we ' re going to get right to it, so 

that we can accomplish it . I ' m going to turn it 

over to the State . 

MR. THERIOT: 

Thank you . 

-- REDIRECT EXAMINATION -­

BY MR. THERIOT: 

Q. 

A . 

Q. 

Good ~orning , Mr. Shawhan. 

Good morning . 

Thank you for returning . I was going to show you 

earlier what ' s been marked as S26. 

MR. TUCKER SR. : 

May I see S26, please? 

10 
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BY MR. THERIOT: 

Q. 

A. 

Q. 

A . 

Mr. Shawhan, you stated previously you recognized S26? 

That ' s correct . 

And what is S26? 

Th i s is a report with our SP number 10357 of ' 18 . I 

can see the analyst ' s initials who wrote the repor t , and 

there a r e several exhibits that I can see that were taken 

through DNA analysis . 

Q. And this report would go towards the conclusion of DNA 

analysis in this case? 

A. That is correct. 

MR. THERIOT: 

Your Honor , I ' d like to publish to the jury, 

I ' ve made copi es , S26, the DNA report in this 

case . 

MR. TUCKER SR . ; 

May we approach , Your Honor? 

THE COURT: 

Yes . 

{REPORTER ' S NOTE : WHEREUPON, THE BENCH CONFERENCE BEGAN . ) 

MR. TUCKER SR. : 

All right . I ' m going to continue to lodge an 

objection in this matter . He testifies to 

somebody else ' s report . He just said that this is 

a report that so- and- so did . I ' m objecting to i t 

on t he grounds of hearsay , and I am preserving the 

record . 

THE COURT: 

Absolutely . It's noted . But , Mr . Theriot, 

you need to offer , file , and introduce it before 

you publish it . 

MR. THERIOT : 

11 
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Okay . I can do that again , Your Honor . I 

just recall on Wednesday , we had offered, filed, 

and introduced it , ahd then we stopped the 

publ i shing , but I can redo it again for the 

record . 

THE COURT: 

I never admitted it in as evidence . 

MR. THERIOT: 

Okay . I ' ll do that . 

MR. TUCKER SR . : 

Thank you - - my objection . 

THE COURT: 

Yes . 

(REPORTER'S NOTE: WHEREUPON, THE BENCH CONFERENCE 

CONCLUDED . ) 

MR. THERIOT: 

Your Honor , like to offer, file , and 

introduce what would be S26 , the DNA report in 

this case. 

THE COURT: 

All right . Over Defense objection , I wil l 

admit it . 

MR. THERIOT: 

And at this time, Your Honor, I ' d like to 

publish . I made copies for the jury, the DNA 

report in this case . 

THE COURT: 

Okay. 

(REPORTER'S NOTE: WHEREUPON, THE EXHIBIT WAS PUBLISHED TO · 

THE JURY . ) 

BY MR. THERIOT: 

Q. Mr . Shawhan , I first want to go t o there ' s a single 
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page in there , page 1 of 1 , talks about a nonanalytical 

discrepancy . Do you see that page? 

A. Yes , sir . 

Q. Can you explain to the jury what was the reason for 

this page? 

A . Yes . So , when we say a nonanalytical discrepancy form, 

what we ' re communicating there is that this discrepancy 

doesn ' t impact the analytical nature of our job . It doesn ' t 

impact anything downstream of the DNA analysis process . 

What we ' re noting is a discrepancy in how the evidence was 

described and how the evidence was received . 

Q. And what was the discrepancy here? 

A. So, all the language is on the discrepancy, and you can 

see the submittal forll\, which is our contract with the 

agency . It communicates to us what ' s being submitted, and 

it also communicates to the agency what sort of testing 

we ' ll do . And so, on the submittal form, it ' s stated that 

one red-and-gray glove was submitted, but when the 

technician actually examined the evidence, they noted that 

it was a red- and- black glove . And as scientists, we tend to 

be a little bit more technical and precise in our language, 

because we understand how important that can be. And so, 

this is this is not peculiar or out of the ordinary for 

us to note a discrepancy like this . 

Q. Discrepancy is black versus gray . It doesn ' t have 

anything to do with contamination of any DNA? 

A. That's correct . And specifically , what was described 

was one red, gray glove, and what we saw that was submitted 

was one red, black glove . 

Q. Okay . So, going towards , say, the initial report, 

which is two pages, 1 of 2 , that would be the initial 

analysis in this case? 
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A. That ' s correct. 

Q. And was there able to be a DNA profile or anything 

noticed from that analysis , the initial report , which i s the 

first two pages? 

A. Yes . There ' s several conclusions in the first report, 

and those conclusions are from a swab taken from straps , 

zipper , and zipper pulls of backpack, which is lA; there 

will also be a conclusion for Exhibit 2A, one swab taken 

from interior of glove ; there will also be a conclusion for 

Exhibit 3, one swab from grip and handle of Glock handgun; 

and there will be a conclusion for Exhibit 4, one swab from 

trigger of Glock handgun. 

Q. Going to Exhibit lA with the swab of the backpack . 

What was the conclusion there initially? 

A. The initial conclusion was that a DNA profile obtained 

from the swab taken from the straps, zipper, and zipper 

pulls of the backpack was consistent with being a mixture of 

DNA from more than three contributors with a major mixture 

of two contributors . Due to the limited nature of the minor 

contribution, no conclusions can be made regarding any minor 

contributor . 

Q. So, y ' all noticed there was a possible DNA profile on 

the backpack swab? 

A. That ' s correct . And specifically, what we're 

communicating with this language - - and we realize as 

scientists, we try to make it as easy to understand as we 

can while still upholding the integrity of the science . So, 

we describe a major mixture of two contributors with the 

profile as a whole as being more than three contributors . 

What this means is if you make a comparison to an 

electrocardiogram, which is more familiar -- that measures 

the pulse of the heart - - and the more intense the pulse, 
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the higher the peak . When we ' re looking at a DNA profile, 

we're looking at an electrocardiogram -- I'm sorry, an 

electropherogram, which we commonly refer to as an e-gram . 

And it ' s very similar -- the more concentrated the DNA , the 

taller the peak is. So, when we describe a major 

contributor, we're looking at the taller peaks in the DNA 

profile of what we ' re visualizing inane-gram . And so, at 

the outset, we noticed that there was a major mixture of two 

contributors . And so, this conclusion is one that we would 

refer to as being left open , so if any references were ever 

submitted, we can make comparisons to these profiles. We do 

note that we would not be able to make any concl usions on 

the minor contribution. So, major, taller peaks; minor, 

smaller peaks . 

Q. And in this matter , were y ' all - - profile - - were you 

eventually given a profile to compare in the supplemental 

report? 

A. That's correct . In the supplemental report, we were 

able to make comparisons based on reference samp_les that 

were submitted . 

Q. And that would be the last three pages of the report 

that -- to you? 

A. That ' s correct. 

Q. And what was the reference swab, or whom the reference 

swab was compared in the supplemental report? 

A. There were two reference swaps that were submitted, 

Baylon Trim and BJ McElveen . 

Q . And looking at Exhibit lA, and Exhibit 5 -- well , 

Exhibit 5, what is Exhibit 5, I ' m sorry? 

A. Exhibit 5 is a reference sample from BJ McElveen. 

Q. 

A . 

So, a swab from his person? 

That's correct. And specifically, oral reference 

1911, JUDICIAL DJS'TRIOT COURT 
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swabs . 

Q. And going down to the results on Exhibit lA, what were 

the results when you had the reference swab from Mr . 

McEl veen7 

A. I n the supplemental report where comparisons were made , 

Exhibit lA, BJ McElveen cannot be excluded as a major 

contributor to the DNA profile obtained from the swab taken 

from the straps, zipper, and zipper pulls of the backpack . 

See statistical anal ysis . Baylon Trim can be excl uded as a 

major contributor to this profile. And so , when we use the 

language of -- and again, we ' re scientists . We have 

standards and protocols and guidelines on how we are to 

conclude on evidence . This i s a very standard conclusion, 

so when it ' s stated that BJ McElveen cannot be excluded, 

that ' s an inclusionary statement . When Baylon Trim is 

stated that can be excluded, we ' re excluding him from the 

major contributor of the profile . And again , we could not 

make comparisons to the minor contributor . In addition to 

this conclusion , we offer statistical analys i s , because as 

scientists , it wouldn ' t be very informative for us to just 

make a declarative statement . What we also offer are 

statistics to offer the weight , how informative is this 

conclusion . 

Q. We ' ll get to that in a minute . So, Mr . Trim can be 

excluded, but Mr . McElveen ' s DNA profile, you said, was 

incl usive from the swabs of the backpack? 

A. Yes . And the technical language that we use is that 

cannot be excluded . 

Q. And that's as to minor -- sorry - - the major 

contributor to the swabs, the DNA, on the backpack? 

A. That ' s correct . 

Q. Now, going towards the -- I ' m sorry -- statistical 

16 

10th JUDICIAi. DISTfllCT COURT 

377 



Appendix F 92a

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

analysis which is on the next page, can you walk the jury 

through what does that mean? You touched on it before. 

A . Yes . The specifi c statistic that is used for this 

conclusion is called a likel ihood rati o. And what we're 

doing in a likelihood ratio is that we ' re pitting two 

mutually excl usive scenarios against one another . That is 

to say if Scenario A is true , then Scenario B cannot be 

true; if Scenario Bis true , then Scenario A cannot be true . 

The further the number is away from one, the more likely it 

is that Scenario A is true , as opposed to Scenario B being 

true . And we don ' t - - as scientists , we don ' t refer co 

statistics as being good or bad . We refer to them as being 

informacive or noninformative . And typically, anything 

that ' s over a million is considered to be an informative 

statistic . 

Q. And what was the statistical analysis here regarding 

DNA value for Mr . McElveen compared to the backpack swab? 

A. Assuming two cont ributors , the deduced DNA profile 

was -- a nd I ' ll read the most conservative statistic 

billion times more likely to be observed if it had 

2 . 69 

originated from a mixture of DNA from BJ McElveen and an 

unknown contributor than if it had originated from two 

unrelated, random indi vidual s . So , there , you can see 

Scenario A and Scenario B . And the way you understand these 

numbers , if the further it is from one , the more likely it 

is t hat Scenario A is true, as opposed to being Scenario B. 

If it was less than one, that would mean Scenario B was 

true , as opposed to being Scenario A. Given that this stat 

is 2 . 69 billion times -- the most conservative number is 

2 . 69 billion times , what this statistic is informing you is 

that Scenario A is 2 . 69 billion times more likely than it 

being Scenario B. 
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Q. And then is there other analysis numbers there? 

said you went with the conservative one. 

You 

A. That ' s correct . So, in - - in forensic statistical 

analysis , these are population statistics . And so , the FBI , 

in 1999, I believe, issued population statistics for these 

three population groups : Caucasian, African-American, and 

Southwest Hispanic . And so , a number of people were 

their profiles were generated and certain allelic 

frequencies were determined to be in certain populations , 

and so this is a subset of the population that's used to 

offer statistical inclusions . 

Q. So, going to the second number, is it fair to say that 

it ' s almost like rolling a dice and you have 7 . 6 billion 

sides to the die in rolling it, or what would you say? 

A. The best way to understand the statistic is that two 

mutually exclusive scenarios are being pitted against one 

another . And so , really, the best way to see this is we 

we - - as our laboratory considered the possibility of BJ 

McElveen and an unknown contributor and two unrelated 

contributors . It ' s 2 . 69 billion times more likely that it's 

Scenario A, BJ McElveen and an unknown , than it is two 

unrelated individuals were -- contributed to this profile. 

That ' s how - - that's ~he best way to understand this 

statistic . 

Q. And that goes towards that BJ McElveen DNA cannot be 

excluded as the major contributor on the backpack that was 

swabbed at the Louisiana State Police Crime Lab? 

That's correct. A. 

Q. Thank you very much , Mr . Shawhan . Please answer any 

questions Mr . Tucker may have for you . 

-- RECROSS - EXAMINATION -­

BY MR. TUCKER SR. : 
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Q. 

A . 

Q. 

A. 

Q. 

Good morning, Mr . Shawhan. 

Good morning . 

You still have that report in your hand? 

Yes , sir . 

All right . That is Exhibit 26, S26. 

MR. TUCKER SR. : 

May I approach the witness? 

THE COURT: 

Sure . 

BY MR. TUCKER SR. : 

S26 . Whose report is that? 

This is Francine Nicole Pi,octor I s report . 

Francine Nicole Proctor ' s report? 

Q. 

A. 

Q. 

A. Yes , sir. And probably the best way to communicate 

this is she ' s an analyst trairn~d with the Louisiana State 

Police Crime Lab . 

Q. l know her . 

A. Okay . 

Q. But, you can tell them . 

A. Yes . She ' s an analyst with our crime lab, one that 

still employed at , and that sh1~ happens to no longer be 

employed at . She moved on to i3 different position . 

I ' m 

Q. All right . But , she put that together? She put that 

report tQgether? 

A . She put it together . And typical in our crime lab and 

any accredited laboratory , you ' re going to have an extensive 

review process . 

Q. 

A. 

Q. 

I got all of that . 

Yes , sir . 

I appreciate it . 

MR. TUCKER SR. : 

May I approach very quickly, please? 
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Mr . Theriot? 

(REPORTER' S NOTE ; WHEREUPON , THE BENCH CONFERENCE BEGAN. ) 

MR. TUCKER SR . : 

Don ' t mean to be painful . I 'm making a 

recor d . I object to his testimony as hearsay . He 

just got finished saying that it was Ms . Proctor 

who did it, and I ' m sticking to that for my 

record . 

THE COURT: 

It I s 

MR. TUCKER SR. : 

your objection is ongoi ng . 

Thank you . 

MR. THERIOT: 

I would note that , Your Honor , that there was 

no initi al objection . We had the one from the 

First Circuit , so I don ' t think we need to 

approach every time . I mean , I underst and it ' s an 

ongoing objection --

THE COURT: 

That's why I ' m saying his objection is 

MR. TUCKER SR. : 

I disagree . 

THE COURT: 

ongoing . 

MR. TUCKER SR. : 

Thank you . 

(REPORTER' S NOTE : WHEREU1:10N, THE BENCH CONFERENCE 

CONCLUDED . ) 

BY MR. TUCKER SR . : 

Q. All right . So, Ms . Procb::>r put the report together . 

A. 

Q. 

That ' s correct. And it m,3y be 

Now , the next thi ng is you had an opportunity to work 
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with the material that you know a professional, you know Ms. 

Proctor is a pro . You ' ve worked with her before? You ' ve 

seen her work? 

A. Yes. How I would describe it , we are professionals, 

but how I would describe it is that we have policies and 

procedures at our place -- at our laboratory, and so it ' s 

not as if any one analyst issues a report arbit.rarily . 

Q. Very good . 

A. Yeah. 

Q. Now, I got another question for you . Do you know who 

in the field went and picked up the samples? 

A. I can see that - - who submitted the evidence on our lab 

report . 

And who submitted it on your lab report? Q. 

A. So, the stacement that we have is that on 7/24/2018 at 

1 : 28 PM, Evidence Technician Ashley Heard received the 

following evidence from the East Baton Rouge Parish 

Sheriff ' s Office via - -

Q. Stop right there . Ashley Heard is -- Ashley Reard 

received the evidence from the East Baton Rouge Parish 

Sheriff ' s Office . 

A. 

Q. 

Yes . 

Now, do you supervise the East Baton Rouge Parish 

Sheriff ' s Office? 

A. No , sir . 

Q. Do you assure that the scientific protocols that you 

have in place at the State Police Headquarters are followed 

by each and every member of the State Police or the 

Sheriff ' s Office personnel? 

A. Can you rephrase that question? 

Q. Okay. Are you in command and control of the 

individuals in law enforcement who go out and pick up the 
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material? 

A. No , sir, but we do partner with them, and we do aid in 

t r aining . 

Q. All right . In this particular case, did you go out 

there to the scene ? 

A. No, sir . 

Q. Di d you pick up any evidence? 

A . No, sir . 

Q. So, is it fair to say that what you can attest to and 

what you can control is what is given to you? 

A. So, we -- so, we have a whole case file where I would 

be able to observe everything taken through the DNA 

analysis , s o yes . What you ' re saying is true that, as 

evidence is submitted to us , we have no control on it 

outside of our laboratory . 

Q. 

A. 

Right . 

But , one thing we do in our laboratory is we want to 

uphold the integrity of the evidence as it ' s given to us 

from 

Q. 

A. 

Q. 

Right . 

- - the initial - -

That ' s the key . You said as it is given 

THE COURT : 

Mr . Tucker , Mr . Tucker, let him finish his 

statement, and then you can ask a question after 

that . 

MR. TUCKER SR. : 

All right . I ' m on cross . 

THE COURT: 

I understand, but he still can finish hi s 

answer . 

BY MR. TUCKER SR . : 
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Q. Proceed . 

A. Yes . I really was just simply saying that we uphold 

the integrity of the evidence as it comes to us . That ' s 

the that's our primary objective as forensic scientists . 

Q. I believe you , because this isn ' t our first rodeo 

together , either , and I believe you. Make that statement 

again , please, as to what you do . 

A. As a forensic scientist , it ' s our job to uphold the 

integrity of the DNA evidence as it comes to us . 

Q. 

A. 

As it comes to us . 

That ' s correct . 

Q. So, you don ' t know where this evidence was from the 

24th to the - - what was that date - - the 24th to sometime in 

September? 

A. Actually, at the bottom of our report, we retain 

certain portions of evidence, so the evidence that is 

retained at our laboratory, I can confirm that it is where 

it should be . 

Q. Okay . Ashley Heard retrieved the -- would it surprise 

you if I told you that Ashley Heard retrieved the evidence 

on 7/24? 

A. No, sir , it would not surprise me . 

Q. And that from 7/24 to August 29th, can you tell me 

where that material was? 

A. I can tell - - so1 at the bottom of our report , one of 

the last statements we issue is a retention statement. And 

so , on the -- just to give an example, on the first report, 

we say the remaining portions of Exhibits lA , 2A , 3 , and 4 

were retained at the Louisiana State Police Crime Lab . All 

other evidence will be returned to the submitting agency. 

So , the evidence that we retain , I can confirm and offer 

assurances that it is where it should be . 
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Q. All right. Now , the officer who picked up that 

evidence at the crime scene, did you see what he did with 

it? 

No, sir . A. 

Q. Did you control how long he had it in his possession 

before he turned it over? 

A. No, sir . 

Q. All right . Let me ask yoll something else. Is there a 

difference between contact DNA and actual bronchial swab? 

A. Buccal? 

Buccal swab . Q. 

A. So, a buccal swab is a cheek swab . That is cheek cells 

is what it is . A contact swab is -- it could mean many 

things . Typically, it means - ·- typically, it means 

epithelial cells or skin cells or -- basically, what was 

touched . That ' s what a contacl: swab means . Now, I will say 

a buccal swab is a very technical usage of the tertn . And in 

my conversations with officers,. they usually confuse that a 

buccal swab is actually a cheek swab , and so they just get 

the terminology wrong . 

Q. Okay. Okay. Now, contact DNA , I had my son here 

yesterday and I touched his back . I got contact DNA on ·my 

hand, huh? You can get contact DNA from touching up on 

someone? 

A. There are a lot of studies on contact DNA and there are 

so many variables at play . For instance, if we ' re 

discussing leaving DNA behind, we're typically going to be 

talking about epithelial cells., and the language that's used 

in scientific articles is shedder status, like shedding skin 

cells . And we don't all, as people, shed skin cells at the 

same rate or -- so it ' s -- there's almost too many variables 

at play to really discuss hypothetical situations , because 

24 

f sth JUDICIAL OtS'TFUCT COURT 



Appendix F 100a

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

almost -- you know, you could throw out any hypothetical 

situation, and as a scientist , I have to say yes , that ' s 

potentially true . 

Q. Thank you . 

hypothetical . 

And it is excellent that you use the t:errn 

I understand. Now, you talked about a 

discrepancy relative to a glov,a in this case, or 

something -- as a matter of fact , let ' s go to page 1 of 1 

that you discussed with Mr. Theriot . This is the 

discrepancy form? 

A. Yes , sir . 

Q. All right . Who produced this discrepancy form? 

A. All of that information wLll be on the form , itself, 

and so you can see the analyst, Tabitha Mizell , issued the 

discrepancy . 

Q. M- hm. And so , there was ,:i discrepancy in the evidence? 

A. Specifically, a color . One red , gray glove was 

discussed or mentioned on the :submittal form . We noted, as 

a laboratory, that the item thi:it was actually submitted was 

one red-and-black glove. 

Q. Okay . And do you know wh1ather or not any DNA was taken 

from the red glove, the black qlove, the pink glove , the 

blue glove , or the purple glov,a? 

A. I know that a swab was taken from the red-and-black 

right glove . 

Q. Okay. 

A. And specifically, a swab was taken from the interior of 

the glove . 

Q. Very good . And did any of that material taken from 

those g l oves have anything to do with BJ McElveen? 

A. The conclusion we have in the first report is that the 

DNA profile obtained from the swab taken from the interior 

of the glove was consistent with being a mixture of DNA from 
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more than t hree contributors . Due to the complex nature of 

the profile, no further conclusions can be made . 

Q. Outstanding . 

A. And just to offer some explanation on what complex 

means , so in some conclusions 

I didn ' t ask you that . 

Oh , sorry . 

And who did you say did this form? 

The discrepancy form - -

Yes . 

- - or the report? 

Yes . 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q, 

A. The discrepancy form, all that information is actually 

maintained on the form , and the analyst , Tabi tha Mizell, 

typed up these words . 

Q. Okay. Let me ask you this : You guys - - well, your 

office and you have a system of checks and balances , 

protocols in place, to assure consistency . 

A. That is correct. 

Q. And it is also in place, I would venture to say, or is 

it fair to say, to prevent contamination? 

A. That is correct . 

Q. So, DNA s amples can be contaminated; is that correct? 

A. That is correct . 

Q. 

A. 

Q. 

A. 

Q. 

They can be contaminated by exposure? 

What do you mean by exposure? 

By exposure , I mean to elements . 

Well , DNA, itself , i s biological material -­

M-hrn . 

A . -- so it will -- it doesn ' t just come from the 

elements . It comes from people. 

Q. And it will degrade? 
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A. Yes . There are three things that degrade DNA -- heat 1 

moisture, and light . 

Q. Heat, moisture , and light , okay . And your system is in 

place to prevent any contamination ; is that correct? 

A. Yes . We have -- and we have ways to detect 

contamination, as well, I ' d like to add. 

Q. All right . But, you do not have control of the 

material in the field; is that correct? 

A. That is correct . Unless our CSI team goes out . 

Q. And d i d your CSI team go out in this case? 

A. Let ' s see . No , sir. 

Q. Okay. And is it fair to say that you did not see the 

method used by the personnel East Baton Rouge Parish or 

anybody else in law enforcement to retrieve these said items 

and exhibits? 

A . That's correct . In this specific instance, I would not 

have seen that , but we do offer -- we do partner with 

agen cies , our local agencies , and we do hel p t rain . 

Q. We ' re just talking about this one . Okay . So , the 

answer is no . Did you write the protocol for the collection · 

of evidence for East Baton Rouge Parish Sheriff ' s Office? 

A. I know that they ' re currently using guidelines that I 

helped to write . 

Q. Very good . But, do you know whether or not they did it 

on this particular occasion? 

A. I cannot confirm that . 

Q. Yes or no? 

Thank you. Okay . 

Thank you . Thank you for your candor . 

Now , let 's go back to this page 3 of 3 . 

It says statistical analysis at the top . You got it? 

A. Yes, sir . 

Q. All right . Did you generate this report? 

A. No , sir . 
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Q. You did not generate this report . Based on the 

document you have there and evidence, who did it? 

A. Francine Nicole Proctor. 

Q. Okay. And Tabitha Mizell? 

A. She was the technician. 

Q. Okay . Now , this is -- this is a word -- woul d you read 

the top line under Exhibit lA for me, please? 

A. The conclusion statement? 

Q. Uh- huh . 

A. Assuming two contributors, the deduced DNA profile was 

2 . 69 billion times more likely to be observed if it had 

originated from a mixture of DNA from BJ McElveen and an 

unknown contributor than if it had originated from two 

unrelated random individuals . 

Q. All right . What is the first word i n that paragraph . 

It is what? 

A. Assumi ng . 

Q. Okay. Now, this sounds and it looks big, but the value 

and the population, it says 2 . 69 bil lion in the Caucasian 

population . 

A . That ' s correct. 

Q. Of course, being African-American , that number would be 

very would be lower; is that correct? 

A. Not necessarily. 

Q. If it ' s an African- American and it is exposed to the 

DNA sampling of the Caucasian individual , it says here that 

the value would be 2 . 69 billion . 

A . And again , these are not specific . This is referred to 

as population genetics . 

Q. 

A. 

Yes . 

And this is a subset of the populations , so specific 

individuals within these population groups could have more 

28 
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common alleles or more rare alleles . 

Q. I ' m with you . I ' m glad you said that . Population, 

okay? Go to 7 . 2 billion African-American . Now, like you 

said , popul~tion specific. Let ' s look at that . He ' s a 

member of the African-American group. It would be logical 

that his propensity to be in that group would increase 

exponentially. If a group is 2 . 69 and if -- and he doesn ' t 

belong to that group , but it ' s 2 . 69 billion, but here ' s a 

group that he does belong to, i t ' s 7 . 20 billion . You would 

imagine that in his own group , the percentages would rise, 

wouldn ' t it? 

A. No , sir. That's an inappropriate use of populacion 

genetics 

Q. Well, explain . 

A. - - statistics . It ' s just a subset of the population . 

These numbers are simply a subset of the population . 

Individuals can have more rare alleles or more common 

alleles . And to use the statistical analysis to determine 

anything in this manner would be an inappropriate use of the 

statistical analysis. 

Q. Let me ask you this : Would leaving evidence an officer 

picked up at crime scene in the trunk of his car in July for 

over 24 hours , is that normal? 

MR. THERIOT: 

Your Honor, we have to approach on that 

question . 

THE COURT: 

Okay. 

(REPORTER'S NOTE: WHEREUPON, THE BENCH CONFERENCE BEGAN . ) 

MR . THERIOT: 

I ' m not sure if that was a hypothetical, or 

he ' s indicating that someone left it in the trunk 

29 
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of their car for 24 hours , because that was never 

testified to, so I'm not sure if that was a 

hypothetical , or if he ' s trying to say that 

somebody in this case left it in the trunk of the 

car for 24 hours . I think the distinction has 

been made - - I mean , is he offering a hypothetical 

to the expert, or is he trying to claim that that 

happened in this case? There ' s no testimony 

that ' s come up that that ' s happened in this case. 

MR. TUCKER SR. : 

We're in a line to talk about the 

deter i oration of DNA material . We ' re talking 

about the difference between contact DNA and the 

swabbing DNA . We're talking about what causes DNA 

to degenerate - - deteriorate . And Lhat's what I ' m 

asking . That's all I ' ve asked . 

MR. THERIOT~ 

I ' m saying it needs to be clarified . That's 

a - - offering a hypothetical? He ' s indicating 

that it's happened in this case, which is not -­

any testimony, again . If he wants to say 

hypothetically , that ' s fine, but if he ' s trying 

to --

MR. TUCKER SR. : 

His whole testimony is hypothetical . 

THE COURT: 

Why don ' t you rephrase the question? 

MR. THERIOT: 

Thank you . 

MR. TUCKER SR. : 

I ' ll rephrase . 

(REPORTER' S NOTE : WHEREUPON, THE BENCH CONFERENCE 
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CONCLUDED . ) 

BY MR. TUCKER SR . : 

Q. Based on these reports that you have in front of you 

and the ones that you went through and the ones that 

somebody else prepared, can you say with any amount of 

certainty that whoever prepared the DNA material or 

collected it from the scene followed all of your protocols? 

A . As an analyst for Louisiana State Police Crime Lab, I 

can really only testify to our results ahd our policies and 

procedures . 

Q. And the only thing that you test is what somebody gives 

you? 

A. That is correct . 

Q. And there was a discrepancy in this case? 

A. Yes , as noted in the discrepancy form . 

Q. And that discrepancy involved gloves? 

A. It was a color variation, yes. 

Q. Do you know of any other deviations or flaws? 

A. No, sir. 

Q. What other interaction have you had in this case? 

A . I ' m simply a technical reviewer in this case , Which 

means I evaluated the entire DNA analysis process and made 

sure it upheld our policies and procedures . That ' s the 

interaction I've had with this case. 

Q. All right. So, you examined what was given co you and 

it appeared to be in order with y ' all ' s protocols? 

A. Yes. And we can confirm that. 

Q. Okay . So , you don't know if the technicians , out in 

the field people, police people, followed your regulations? 

You don't know that? You jusc testified 

A. 

Q. 

Yeah. 

Okay . 

I can't confirm that . 

And you don ' t know if it was contaminated at 

31 

l 811, JUDICW. DISTRICT COURT 



Appendix F 107a

1 

2 

3 · 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

that time , and then passed through? 

A . I can ' t confirm that . 

Q. 

A. 

And DNA ca n be contaminated? 

Yes . 

MR. TUCKER SR. : 

Your Honor , at this time , I ' ll tender this 

witness 

THE COURT: 

All right . 

MR. TUCKER SR. : 

subject to recall . Thank you . 

MR. THERIOT: 

Your Honor , thank you . We do have some 

redirect questions . 

-- REDIRECT EXAMINATION -­

BY MR . THERIOT 

Q. Mr. Shawhan, I think there was some confusion there . 

You looked at page -- first page, 1 of 2, and it said 

evidence submitted. What was the date the Crime Lab 

received that? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

On 7/24/2018 . 

What is the day before 7/24/2018? 

7/23 . 

So, there would be a day between 23 and 24? 

Yeah , like - -

Just calendar wise? 

Yes . Yeah . 

So , 7/24 , the Crime Lab receives the backpack? 

That ' s correct. 

Is the backpack swabbed at the Crime Lab? 

That is correct , yeah . 

And you indicated to Mr. Tucker that while it was 
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swabbed at the Cri me Lab, and that ' s Exhibit lA? 

A. That is correct . One swab ta ken from straps , zipper, 

and zipper pulls of backpack is Exhibit lA . 

Q. And where was it maintained after it was swabbed at the 

Crime Lab? 

A. The swab i s maintained with us , or -- I ' m sorry . The 

extract is mai ntained with us . Through the course of DNA 

analysis , the DNA analysis process , we consume the swab and 

retai n the extract . 

Q. So, you still have the swab from the backpack post 

7/24? 

A. Yes . Yeah . 

Q. And then going to the report that ' s 1 of 3 , bottom of 

page 1 , when did Exhibit 205 get in the Crime Lab? 

A. Exhibit 5 was submitted on August 9 , 2018 . 

And what was -- 205 , what swab was that? Q. 

A. Exhibit 5 -- so , it ' s submi ssion 2 and Exhibit 5 , and 

that ' s a reference from BJ McElveen . 

Q. Mr . McElveen ' s swab, when did this swab get to the 

Crime Lab? 

A. The swab was recei ved by the Crime Lab on August 9 , 

2018 . 

Q. That would be after July 24th? 

A. That ' s correct . 

Q. That ' s after your Crime Lab swabbed the backpack? 

A. That's correct . 

Q. And as -- you were a reviewer in this report in 2018 , 

correct? 

A. That's correct . 

Q. And as a DNA expert that ' s been tendered to this court, 

do you stand by the results of this report? 

A. Yes , absolutely . 
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Q. And again , the comparison of Mr. McElveen ' s swab a,nd 

the swab from the backpack, what was the conclusions made in 

this report? 

A. BJ McElveen cannot be excluded as a major contributor 

to the DNA profile obtained from the swab taken from the 

straps , zipper , and zipper pulls of the backpack . See 

stat istical analysis . 

Q. And going towards statistical analysis , that ' s not 

talking about the number of pe,ople in the world, 2 . 6 billion 

Caucasian? 

A. That ' s correct . 

Q. That ' s going towards the value versus something else 

being a result? 

A . That ' s correct . This is ,a stati stical value that -­

and again, the best way to e xplain this is that anything 

over a million, anything over the number a million, here in 

these little boxes , we would c,onsider an informative 

statistic . That is to say that the conclusion that's 

offered is informative . And a,gain , as scientists , we don ' t 

describe conclusions or statistics as good or bad. We 

describe them as informative o.r noninformative . 

Q. And as an African-American, Mr . McElveen would go 

towards the second analysis , the 7 --

A. The best way to view these statistics is is not 

dependent on the person being included ethnicity . The best 

way to understand these population genetics is this is the 

best way we have to offer statistical weights to 

conclusions . And there ' s a certain principle in statistics 

called the Hardy-Weinberg Equilibrium that has to be met to 

dictate whether or not there's a sufficient enough of a 

sample size. And the population groups that the FBI used 

back in the day is considered to be within Hardy-Weinberg 
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Equilibrium . And so , that is to say that it is a sufficient 

subset of the populati on to be used as - - for statistical 

analysis . 

Q. The following numbers that you see, that leads to the 

conclusion you s4andby regarding Mr . McElveen ' s swab 

compared to the backpack? 

A. Yes. The words I would use is this is an informative 

statistic. 

Q. Cannot be excluded as a major contributor . 

A. That ' s corr ect . 

Q. And finally , Mr . Tucker talked about contact DNA , 

someone touching that backpack could leave their contact 

DNA? 

A. Yes . 

MR. THERIOT: 

Thank you . I have no further questions , Your 

Honor. 

THE COURT: 

All right . Thank you , sir . Appreciate it . 

Is that the report that was entered? 

MR. SHAWHAN: 

This i s the State ' s report, yes , sir . Sorry . 

I have some of my own mixed in . These are State ' s 

exhibits . 

MR. THERIOT: 

I ' m just indicating he can step down , Your 

Honor . We can -- I have his number for -- if he 

needs to be called back, but 

THE COURT: 

All right . Absolutely. Mr. Theriot? 

MR. THERIOT: 

Your Honor, at this time , the State rests its 
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Louisiana State Police 

Crime Laboratory 

Scientific Analysis Report 

r • 
Lab Case#: SP-010357-18 

Agency Case#: 18-44011 

Casa Officer: Charles Foster 

www.lsp.org 

Parish of Offense: East Baton Rouge 

AGENCY 

East Baton Rouge Parish Sheriffs Office 

2867 General Isaac Smith Ave. 

P.O. Box 3277 

Baton Rouge, LA 70821-3277 

19th Judicial District, Parish of East Baton Rouge 

Office of the District Attorney 

EXHIBIT 

I Sec 

222 St. LOUIS St. 

Baton Rouge, LA 70802-5878 

INDIVIDUALS 

Capital One Bank - Victim 

~~~~~!1~ REQUESTED DNA. This examination was completed on 7/31/2018 and the report was released on 

EVIDENCE SUBMITTED 

R
on 7124 2~18 at 1-~8 PM, Evidence Technician Ashley Heard received the following evidence from the East Baton 

ouge Pansh Shenffs Office via Jeffrey Norton 

Evidence Submission 0001: Four sealed evidence packages containing backpack, glove and swabs from gun and 

door frame 

Exhibit #0001-01 : 

Exhibit #0001-01A: 

Exh1b1t #0001-02· 

Exhibit #0001-02A: 

Exhibit #0001-03. 

Exhibit #0001-04. 

RESULTS AND CONCLUSIONS 

One camouflage Zipit brand backpack 

One swab/extract taken from straps, zipper, and zipper pulls of backpack 

One red and black nght glove 

One swab/extract taken from interior of glove 

One swab/extract from grip and handle of Glock handgun 

One swab/extract from tngger of Glock handgun 

Exhibits 1-4 were examined using Louisiana State Police Crime Laboratory (LSPCL) protocols. 

DNA analysis was performed on the following items using LSPCL protocols: 

one swab taken from the straps, zipper. and zipper pulls of the backpack (Exh1b1t 1A) 

one swab taken from the interior of the glove (Exhibit 2A) 

one swab from the grip and handle of the Glock handgun (Exhibit 3) 

one swab from the trigger of the Glock handgun (Exhibit 4 ). 

The DNA from Exhibits 1A 2A 3 and 4 was amplified using the PCR-based PowerPlex Fusion 6C System. The 

samples were analyzed using a capillary electrophoresis instrument, and ONA typing was conducted according to 

LSPCL protocols 

Exh1b1t 1A 
The DNA profile obtained from the swab taken from the straps. zipper, and zipper pulls of the backpack wa~ 

consistent with being a mixture of DNA from more than three contributors, with a maJO( mixture of lWO contributors. 

Repon 10 SP-010357-18.()()()1 

(I 
ALl-162-T 

376 East Airport Avenue, Baton Rouge, Louisiana 70806 

Phone (225) 925-6216 Fax (225) 925-6217 

An ASCLD/LAB•lnternational Accredited Testing Laboratory 

Analyst"s Initials: ?W ' 
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the limited nature of the minor contribution, no conclusions can be made regarding any minor contributor. 

DNA profile obta,ned from the swab taken from the interior of the glove was consistent with being a mixture of 

NA from more than three contnbutors. Due to the complex nature of the profile, no further conclusions can be made. 

Exhibit 3 
The DNA profile obta,ned from the swab from the grip and handle of the Glock handgun was consistent with being a 

mixture of DNA from a minimum of three contributors Due to the limited nature of the profile, no further conclus10ns 

can be made. 

Exhibit 4 
The partial DNA profile obtained from the swab from the trigger of the Glock handgun was consistent with being a 

mixture of DNA from a minimum of three contributors. Due to the limited nature of the profile, no further conclus10ns 

can be made. 

Reference samples from any suspects developed during the course of the Investigation l>hould be submitted to the 

laboratory for additional analysis and comparison. 

The DNA profile generated from Exhibit 1A was searched in the Combined DNA Index System (CODIS) as a one-lime 

event and generated an investigative lead. 

The remaining portions of Exhibits 1A, 2A, 3, and 4 were retained at the LSPCL All other evidence will be returned to 

the submitting agency. 

SIGNATURE 

Analysis Performed By: 

F. Nicole Proctor 

Forensic Scientist 

Evidence Screening Performed By 

Tabitha Mizell 
Forensic Scientist 

In compliance with the Louisiana Code of Criminal Procedure Article 719 (A) and ASCLD/LAB-lntemat,one1 accre<1,ta11on standards. 

available at www.ascld-lab.org, (1ncludlng the Quality Assurance Standards for Forensic DNA Testing Laboratones and, DNA 

Databasing Laboratones. available al www fb1.go"), concius10ns and opinions in this lab report ate based on the use o, validated test 

methods following established procedures of th•s Laboratory by analysts who are trained, competent. qualified, and au\hOrized to 

pertorm said tests, using all equipment required for the correct performance of these tests. 

Roport ID SP-010357-18-0001 376 East Airport Avenue, Baton Rouge, Louisiana 70806 
Phone (225) 925-6216 Fax (225) 92Ml217 

An ASCLD/LAB-/ntemationa/ Accredited Testing Laboratory 

Analyst's Initials: 
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re. 
Louisiana State Police 

Crime Laboratory 

Scientific Analysis Report 

A 
Lab Case#: SP-010357-1 8 

Agency Case#: 18-44011 

Case Officer: Charles Foster 

Parish of Offense: East Baton Rouge 

AGENCY 

East Baton Rouge Parish Sheriff's Office 

2867 General Isaac Smith Ave. 
P.O. Box 3277 
Baton Rouge, LA 70821-3277 

19th Judicial District, Parish of East Baton Rouge 
Office of the District Attorney 
222 St. Louis St. 
Baton Rouge, LA 70802-5878 

INDIVIDUALS 
Capital One Bank - Victim 

Baylen Trim - Suspect 
B J McElveen - Suspect 

ANALYSIS REQUESTED DNA. This examination was completed on 8/29/2018 and the report was released on 
9/10/2018. 

EVIDENCE SUBMITTED 

On 7/24/2018 at 1 :28 PM, Evidence Technician Ashley Heard received the following evidence from the East Baton 
Rouge Parish Sheriffs Office via Jeffrey Norton: 

Evidence Submission 0001: Four sealed evidence packages containing backpack, glove and swabs from gun and 
door frame 

Exhibit #0001-01: One camouflage Zipit brand backpack 

Exhibit #0001-01 A: One swab/extract taken from straps, zipper, and zipper pulls of backpack 

On 8/9/2018 at 9:50 AM. Evidence Technician Ashley Heard received the following evidence from the East Baton 

Rouge Parish Sheriffs Office via Nyki Paxton 

Evidence Submission 0003: 

Exhibit #0003-07: 

Exhibit #0003--08: 

Exhibit #0003-09: 

Exhibit #0003-10: 

Exhibit #0003-11: 

Evidence Submission 0004: 

Five sealed evidence packages which contained: 

One swab/extract from bed cover 

One swab/extract from black I-shirt 

One swab/extract from blue hoodie 

One swab/extract from camouflage gloves 

One swab/extract from exterior door handle of bank 

One sealed evidence package which contained: 

Exhibit #0004-06: Baylen Trim: Two oral reference swabs 

On 8/9/2018 at 9:50 AM, Evidence Technician Ashley Heard received the following evidence from the East Baton 

Rouge Parish Sheriff's Office via Nyki Paxton: 

Evidence Submission 0002: 

Exhibit #0002-05: 

RESULTS AND CONCLUSIONS 

SUPPLEMENTAL LAB REPORT 

Repol1 ID: SP-010357-18-0004 

(I 
ALl-162-T 

One sealed evidence envelope which contained: 

B J McElveen. Two oral reference swabs 

376 East Airport Avenue, Baton Rouge, Louisiana 70806 
Phone (225) 925-6216 Fax (225) 925-6217 

An ASCLD/LAB-/ntemationa/ Accredited Testing Laboratory 

Analyst's Initials. mf' 
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• • Continued 
b re rt • 

po ,s a supplement to DNA request report ID: SP-010357-18 0001 I 
• re eased on 08/06/2018. 

hibrts 5-11 were examined using Louisiana State Police Crime Laboratory (LSPCL) protocols. 

DNA analysis was performed on the following items using LSPCL protocols. 
one oral reference swab from B J McElveen {Exhibit 5) • 
one oral reference swab from Baylen Trim (Exhibit 6) 
one swab from the bed cover (Exhibit 7) 
one swab from the black I-shirt (Exhibit 8) 
one swab from the blue hoodie (Exhibit 9) 
one swab from the camouflage gloves (Exhibit 10) 
one swab from the exterior door handle of the bank (Exhibit 11). 

The DNA from Exhibits 7-11 was a rfi d • 
Exhibits 5 and 6 was amplified usi m~~ ie Pis,ng the PCR-based PowerPlex Fusion 6C System. The DNA from 
capillary electrophoresis instrume;tg ~ ON RA·ba~ed PowerPlex Fusion System. The samples were analyzed using a 

, an typing was conducted according to LSPCL protocols. 

Exhibit 1A 

B J McElveen (Exhibit 5) cannot be e I d d · · 
fr th t xc u e as a maJor contributor to the DNA profile obtained from the swab taken 

om es raps, zi_pper, and zipper pulls of the backpack; see Statistical Analysis. Baylen Trim {Exhibit 6) can be 
excluded as a ma1or contributor to this profile. 

Exhibit 5 

A DNA profile was obtained from the reference sample from B J McElveen. 

Exhibit 6 

A DNA profile was obtained from the reference sample from Baylen Trim. 

Exhibit 7 

A partial DNA profile was obtained from the swab from the bed cover. Due to the limited nature of the profile, no 
conclusions can be made. 

Exhibit 8 

There was insufficient DNA on the swab from the black I-shirt to produce a valid profile. 

Exhibit 9 

The DNA profile obtained from the swab from the blue hoodie was consistent with being a mixture of DNA from a 
minimum of two contributors. Due to the limited nature of the profile, no further conclusions can be made. 

Exhibit 10 

There was insufficient DNA on the swab from the camouflage gloves to produce a valid profile. 

Exhibit 11 

The DNA profile obtained from the swab from the exterior door handle of the bank was consistent with being a mixture 
of DNA from a minimum of two contributors. Due to the limited nature of the profile, no further conclusions can be 
made. 

Reference samples from any additional suspects developed during the course of the investigation should be 
submitted to the laboratory for additional analysis and comparison. 

The DNA profiles obtained from Exhibits 5 and 6 have been entered into the Combined DNA Index System (CODIS}. 

The remaining portions of Exhibits 5-11 were retained at the LSPCL. All other evidence will be returned to the 

submitting agency. 

Report ID: SP-010357-18-0004 

• ALl-162-T 

376 East Airport Avenue, Baton Rouge, Louisiana 70806 
Phone (225) 925-6216 Fax (225) 925-6217 

An ASCLDILAB-lnternational Accredited Testing Laboratory 

Analyst's Initials: 'fi/P 
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. Continued 

1A Statistical Analysis 

~~suming_ t-:vo contributors, the deduced DNA profile was VALUE times more likely to be observed 
if 

11 
ha~ originated from a mixture of DNA from B J McElveen and an unknown contributor than if it 

had ong1nated from two unrelated, random individuals. 

Value Population 

2.69 billion Caucasian 

7.20 billion African American 

13.7 billion SW Hispanic 

The above statistical analysis was based on the allele frequencies from the following sources: 

Tamyra R.Moretti, ~illiana I.Moreno, Jill B.Smerick, Michelle L.P1gnone. Rosana Hizon, John S.Buckleton, Jo-Anne Bright, Anthony 
J.Onorato. Po ulation data on the ex anded CODIS core STR loci for eleven o ulabons of si nificance for forensic DNA an I ses in 
the United States. Forensic Science International: Genetics <http://dx.doi.org/10.1016/i.fs,qen.2016.07.022> 

SIGNATURE 

Analysis Performed By: 

F. Nicole Proctor 

Forensic Scientist 

Evidence Screening Performed By: 

Tabitha Mizell 

Forensic Scientist 

In compliance with the Louisiana Code of Criminal Procedure Article 719 (A) and ASCLDILAB-lnternational accreditation standards, 
available at www.ascld-lab.org. (including the Quality Assurance Standards for Forensic DNA Testing Laboratories and DNA 
Databasing Laboratories, avaflable at www.fbl.gov), conclusions and opinions in this lab report are based on the use of validated test 
methods following established procedures of this Laboratory by analysts who are trained, Competent, qualified, and authorized to 
perform said tests, using all equipment required for the correct performance or these tests. 

Report ID: SP-010357-18-0004 
376 East Airport Avenue, Baton Rouge, Louisiana 70806 

Phone (225) 925-6216 Fax (225) 925-6217 

An ASCLDILAB-lnternational Accredited Testing Laboratory 

Analyst's Initials: 1!Ji> 
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Louisiana State P 1· . 

No A 
o 1ce Crime L b n- nalyt' I . a oratory 

ica Discrepancy Form 
SP-010357-18 

Agency: 

East Baton Rouge Parish Sheriff's Office 
case Officer· Charles Foster 

Related Evidence: 

Description Evidence Number 
0001 Four sealed evidence packages conta door frame ,nin3 backpack, glove and swabs from gun and 
0001-02 One red and black right glove 

Nature of Discrepancy: 

The submi~al form is not consistent with the eviden submitted is listed below The statement "See N 1e Iha~ was _subm tted. An explanation of the actual evidence form. on- nalytical Discrepancy Form" was written on the submittal 

Submittal f?rm states: one red/grey glove 
Item submitted: one red/black glove 

Submitta, form was corrected to reflect item submitted. 

Analyst: on Tuesday, July 24, 2018 

Forensic Scientist 

Witness: on Tuesday, July 24, 2018 

Forensic Scientist 

Approved By: 
on Tuesday. July 24, 2018 

DNA Supervisor 

This document is intended to serve as a record of a discrepancy which exists between what was submitted to the Louisia 
State Police Cnme Laboratory and the accompanying description of II on the laboratory's ' Request for Sc1ent1fic Analysis' 1 

This discrepancy was Identified after the evidence was opened 

Report ID SP-010357-18-0002 
376 East Airport Avenue, Baton Rouge, Louisiana 70806 

Phone (225) 925-6216 Fax (225) 925-6217 
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