NOQSA(56 ] ;‘ iU
25 - 6 9 1 2 : §uprem;&o;rt,i§""

AUG 22 2025

IN THE OFFICE OF THE CLERK

SUPREME COURT OF THE UNITED STATES

THOMAS BARTHOLOMEW SIMPSON PETITIONER

(Your Name)

VS.

CHADWICIA DOTSON, '?{(z;évla( — RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

Uniled Stales Lourk of Appoals duc he Toucth Cireuit

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Thoras Bartholomen) Simpson
‘ {(Your Name) ) _
Hagnesyille Cotize onal l?:n{e:’
P» 0, 80)( k;a? | ‘

(Address)
hayrusvitle, Va_ 22473 [ RECENED
. _ ; (City, State, Zip Code) o 1.
CityCounty of Y/ Vil Mol commonwestth of Virglnia ' : 0CT 15 2025
g féf?&ng mstru s uri%fnbed and swom bafore me this %E'?%E Mog gg& F%Eﬁs’f
—_{Now (Phone Number ’
{Name of /

) -
—" | certify that the above Notary

s nota party to this action
%m_ 0. Al B L
. g/i’zfg/ﬁfj / N

My Commission expjres. 1
Notary Reg. No. %




" QUESTION(S) PRESENTED

I. Whether it requires the circuit court to probe lay witness tes
testimony or specialist forensic analysis testimony to overcome
foundational objections at a criminal trial to admission of text
messages in order to protect Due Proces rights to a fair hearing

in accordance with the Constitutional protections:

IT. . Whether presecuterialimisconduct occurred by the state and lay witness giving
improper expert testimony as to the foundation of the text messages in
violation of Due Process. |

. III.Whether prosecutorial misconduct occurred by allowing witness
'to deny defendant the right to effectively cross-examination by

giving misléadinggzjury of hisgcharacter and trustworthlyness.
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LIST OF PARTIES

[Vf All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '



IN-THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[v]/ For cases from federal courts:

The 0p1n10n of the United States court of appedlb appears at Appendm A

the petition and is

\{reported at Simpoon v, 0. 3. App. 689" 42 LX: or,

[ | has been designated for publication but is not yet reported; or,
[ ] is unpublished. ‘

The opinion of the United State% district court appearq at Append1X _5__ to

the petition and 18

['/fl eported at . Clarkie A £X18 (2023
[ 1 has been designated for publication but is not yet 1ep0rted or,
[ ] is unpublished.

[ 1 For caSes from state courts:

The opinion of the hlghest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ' . or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '

The opinion of the _ ) - | court
appears at Appendix to the petition and is

[ ] reported at : | ; or,
[ ] has been designated for publication but is not Vet repor ted; or,
[ ] is unpublished.



JURISDICTION

[\d’/ For cases from federal courts:

The date on which the United States Court of Appeals dec:lded my case
was Madch 45, 2045

[v]/No_ petition for rehearing was timely filed in my case..

[ ] A timely petition for rehearing was denied by the United States Court. of
Appeals on the following date: ", and a copy of the
order denying rehearing appears at Appendix '

[\/{ An extenslon of time to file the petition for a writ of certiorari was g“rdnted
to and including Asqust &, 2035 (date) on /ﬁbgj(, 5t AR, A0BS date)
in Apphcatmn No. 25 A [56 . ' -

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
- to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257’>(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

- Fourteenth Amendment - Due Process - Fair Trial - Expert Testimony -
‘'Foundation - Authentication - Text Messages

Fourteenth Amendment - Due Process - Fair Trial - Duty of Prosecution
to Disclose Exculpatory Evidence

Sixth Amendment - Confrontation - Expert Statements - Hearsay

Sixth Amendment - Confrontation - YTextiMessages- Hearsay



STATEMENT OF THE CASE

Rﬁjthier' and Erica Simpson(hereafter referred to as Ericé)_was married on
Dec. 30, 2007, and there after had two sons, J. and Z.. The couple begairlﬂiﬁri&quaﬁkm
in March 2014, after FErica had the PEﬁﬁﬁén@&ﬁ:arrestéd from their hbme and charged with
Assult and Battery of a Family Member, which was contrary to her testimony at trial .-
that Rﬂﬁiﬁiﬂﬁpjust left the home(Tr. pg. 167 ;12/8/2015). Betitioner was later found
"Not Guilty":-of those A&B charges(Petitioner's Exhibit #1.f1 &.15). Petitioner's' - cell
phone service was turned off August 2014(Tr. pg. 3-4, 8-11; 9/25/2015).

| On April 2, 2015 Erica obtained a protection order aginst the Petitioner *. because
she alleged that he showed up ét their home un—announced and that.she sustained scratches
on her hand from an alleged wrestling match over her cell phone,.which was. once again
contrary to Erica's testimony at treil that she obtained her protéctive order due to
threateniﬁg text messages(Petitioner's Exhibit #1, 11 & 12)(Attachment #1, pg.6 13).
(Tr. pg.167-169, 205-207; 12/8/2015). | :

During the early Eours of April 23, 2015, three weeks later, Erica and her g
boyfriend, Javelle Rowe, was asleep in her home master bedroom with the door locked,in
Spotsylvania County, Virginia(Tr. pg.212; 12/8/2015). J. and Z. was of the age éf four
and three, asleep in theif separate bedrooﬁs,,J. directly acroés from Erica's, and Z.
was diagonally from Erica's bedroom(Tr. fg. 144, 227; 12/8/2015). Around 2.am, Efica -
alleged she heard’the sound of shattering glass and tliirty seconds latter a "banging
sound" of her door being "busted open''(Tr. pg.l144, 228; 12/8/2015). Rowe went and pfhejv
back at the door to prevent anyone from entering the.room, while the intruder attempted
to push it open(Tr. pg. 144, 230). Testimony alleged that thevintruder held a'‘cylinder
pipe' swinging it around through the opening of the door(Tr, pg. 144-145, 230)..

Reviewing courts agree with testimony from Erica that the next tﬁing thaf

happened and the first statement made, was Frica yelling, "Thomas, stop, I'm going to

—-—call the police"(Tr. pg.145). Other ambigﬁéﬁé*stateménts‘was given which raise questi
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and doubt to allegations of what Erica heard 'During the Altercation' and''After It Got a
Little Quiet". First, Erica made seperate statements to law enforcement, which was that ‘
all she identified hearing was the intruder say ''Oh you nigga' and ''You nigga" and that
after she called 911 the assualt ended and the intruder fled the scene. (Attachment #1 Master
Incident Report pg.6 93 and Attachmgnt #2 Supplement Incident Report pg. 5 f4). The
second, is what Frica said on the 911 call, that the assualt had ended, but she éould
not til if the intruder had left. She then stated she could hear "him", but clearified
‘that she could hear her kids . (Petitioner Exhibit #2 pg.3). Third, was Erics's testimony
at trial, before the court played fhe 911 call. She onlyjétated she first yelled, 'Thams,
stop,'I'm going to call the police, and I Startedvdialing the number, 911 after it got
a little quiet."(Tr. pg. 145, 148; 12/8/2015). The fourth and last ambiguouS'm£Qﬂ£ctkm
of Erica came after the court played the 911 call and sheswas questioned, which was
.central to the Court of Appeals of Virginia's finding of uuéhalleﬁged hearsay. Only then
Erica said she heard the intruder ''During the Alteréation" say."'you nigga", then say,.
"its okay, J[.], when he said daddy in the hallway." Efiqa then testified that, 'they .
said daddy."(Tr. pg.154; 12/8/2015).

Erica alleged that she was '"very certain” that the voice she heard was that of
the Petitioner even though neither Efica or Rowe ever saw the assailaﬁt"s face (Tr.:pgd>,
216). Rowe did not recognize the intruder's Voice,\but said it sound like a male's
(Tr. pg. 148, 208). |

| During the 911 call Erica’placed, she states that her "ex-husband" and-had broken
into her house and that she could still her him inside the home speaking to her kids
<Tr° pg. 148-149). In thé background of the call at 1:55 sec., a voice in the distance
can hardly be heard crying out ''Daddy' (Commonwealth Exhibit 3; Petitioner's Exhibit #2
pg. 4; Tr. pg. 33-34;11/30/2015), and two seconds later, Erica yells "zZ[.]". Fifteen
seconds latef, one of the children are heard saying, '‘Broke the glass'' after which
Erica ﬁeplies; "Your dad did it"(Tr. pg. 218; 12/8/2015)(C§mbn.Eﬁﬁkﬁtigatiklo;E@drﬂxmrﬁs

Exhibit #2 pg.4).



Rowe sustained injuries to his head and wrist which was treated at the local
hospital, needing surgery for a broken wrist and staples to his skull due to lacerations
there from the "cylinder pipe" being swong around in the door jamb(Tr. pg. 235-236; 12/&@Kﬂ5)
Evidence obtained after trial revealed that when Rowe was transported to Mary Washington
‘Hospital_, he was interviewed b&/ Detect_ive Corona and stated that his baby mother said,
"'she could not care if [ﬁhe intruder] killed them boﬁh”(Attachment #2 pg.6), which
'coﬁtradicted his testimony‘at trial that he got along.with everyone in his life, when
Pati Fidher-. was advancing his defence that other people wanted to harm‘RoWe(Tr. PE. 247;.
251; 12/8/2015). |

Aiso, at approXimatély 2:00am, Lisa Washington@-the.cousin of Petiticner,., opened
her door to him knocking,'shé testified. Her home is on Taney Drive;tgiftyw plus mins.
from Erica's house, which is contréry to the Easter District of Virginia's U.S. Districf'
Court's determination that evidence at trial was that Petitioner wams at his cousin's
house who lived in the same neighborhood as Erica(gﬁﬁipgﬁ2é4; 12/8/2015)(Simpson v.
Eléﬁkgj 2023 U.S. Dist. LEXIS 150351 at 23(2023)). Lisa stated that it was either April
23rd or 24th, and testified that Petitioner told her that his mothér's car was "acting
up, like it was going to break down," and asked to sleep on the couch.(Tr. pg. 256; EUEKKHSX

Deputies canvassed the area after being informed by Erica of the vehicle she
: suspected to have been driven by Petitioner :(Tr. pg. 262; 12/8/2015). At approximatley
2:302m, the vehicle was:located by First Sergant Woodard of the Spotsylvania SBeriff's
Office, at 10913 Taney Drive in a parking spot empty of personS(Tr.pg.263264).Ehza1k%@d_
to have located one peace of glass on the ground beside the car. However, no forensic
eviden_cé was introducedvat'trial of the glass or of any link it had to the crime scane -
(Tr. pg.265). After the vehicle was towed and searched, it yelled no evidence( pg. 266).
No weapon was recovered by law enfofcement after a full éearch of Erica'shome ard. property,
nor was any‘metal pipe, as described by witnesses(Tr. pg.303-304).

On.April 24, 2015, Appellant reported to Spotsylvania County's Majestrate Office

and was arrested for the:underlining offences:- -—— —-w—- -



On May 27, ZOiS,YatQPétitioner* preliminary hearing Erica gave testimony as:zto
her first statements to law enforcement, that all she heard was the intruder say, 'You
nigga'’. |

A grand jury indicted the Petitionér-and héiwas arraigned in Spotsyivania County‘
Circuit Court on July 6, 2015, where he pled "'Not Guilty' and trial was set for Sept.

9, 2015(Tr. pg. 41; 7/6/2015). |

At an Aug. 11, 2015, bond hearing, then:prosecutor Dawn M. Phillips gave stataments
that the intruder was ''seen by his two children dressed like a ninja”ﬂk.pg.E%6;8/U/ZM5).

On Sept. 25, 2015,Eédiﬁferliby Counsel moved‘for a continuance due to prosecutor’s, .
now Dircia DeJesus 'Schubert, disclosure of screen shot text messages which Ericaalkﬁxﬂ_
waé-sent to her from the Retitioner: which was threatening and sexual in nature. The
ﬂﬁfgémﬁ'ﬁ denied sending them or having knowledge of such text messages. A hearing was
held the next day and it was disclosed that the Commonwealth did not '‘priviously'hossess
“or [know] of the existence of these text messages umtil last Friday", which was Sept.
18, 2015. Pevitidrer: disclosed that he had not had a phone sence Aug. 2014. The motion
was granted énd trial wes then set for Dec. &, 2015(Tr: pg. 34, 8-11; 9/25/2015)(Petitioner's
Bhibit #1 15). |

On Nov. 30, 2015, Retitiorer: and counsel Favret,-who was aided by Allen Polsky,
agred twomotion in limine she filed. The first was a 'Motion in limine To Exclude
911 Tape' and the second was ai'‘Motion ig_li@igg To Exclude Text Messages'(Tr. 11/30/2015).
Counsel challenged the-admission of Erica's 911 call in that it's prejudice outweighed
any probative value.and that it falls outside: of the hearsay exception to éXCitedlﬂIEGEEe
and present sense impression. The Commonwealth appeared to”f?cpgmon the background
"Daddy" expression, who they indicated to have héen made by Z.(Tr. pg 33-34)(Petitioner's

Exhibit #2 pg.3). Counsel ‘warned that the statement "'violated Mr. Simpson's Sixth Amend.

right of Confrontation and it violates due process.”(Tr. pg.39). The Court allowed the
911 call to be admitted for limited purpose under the sheer purpose of excited utterarces,

present scense impression exception to the hearsay exceptions.—The—esall was tremed to



3:07min(Tr. pg.41-49). The circuit court stated, "[slo I'm not ruling specifically on the
statement of the child. But there would be no way to exclude that..;"(Tr. pgf48). The
portion of the call admitted included the child's faint expression in the background of
him calling 'daddy" and missed if not turned up by the volume. |

| As for the screenshot text messages(SIM), counsel argued they was "unreliébﬁle]due'
to there‘format énd the manner in which they've been producéd.;. depriving[defifo]of.
due process and a fair trial," among other chalienges(If. pg.49—50;'11/30/2015).,Inv

" counsel's written motion it was stated that:(1)"that the text messages appear to come
from multiple sources';(2) "It is equally simple to erase text messages wi&ﬁﬁzaémmmrsﬂjcn,
manipulating the overall appearance; and{{3) "Of the text messages af issué, only two
screenshots contained date stamps: Februrary 5 and,Februaryy6. No year is indicated".
(Petitioner's Exhibit #3). At the hearing,Counsel argued:(1) that the. ST was umeliable
"due to their format':and "manner in which they'vé been produced''(Tr. pg.49; 11/30/2015);
(2) the "ability to manipulate a screenshot is extremély easy' and 'you can delete text
messages within a convefsation very easily and there's dozens of other ways you can
alte‘r an image on the computer"(Tr. pg.54; 11/30/2015); (3) that the content "aren't things that
only Die'Rﬁltuxer]Nould know or have reason to talk about'; (4) that "the Commonwealth

l )/, f’ ;!

is not able to llnk those [random phone nurbers] to .the Appellant”(Tr pg.55); (5) that ”the
text messages are subject to manipulation by the recipient, were being presented by -
screen shots from the phone of the allged victim in this cased(Ir.‘pg.56); (6) that
Frica "has a motive to alter the evidence. She has a motive to chénge the way that[the]”
text messages appear and the feasibility of that is something that [counsel] think the Gourt
needs to consider"(Tr. pg.56); and (7) that the ''content of the text messages would |
deprive Mr. Simpson of due prdcess and right to a fair trial(Tr. pg.49 &765).

The Commonwealth argued two prong ﬁest iniBanrv.Cbﬂﬂmealﬂy_daﬂingviﬂlrelewané:

(Tr. pg.58-65; 11/30/2015). All parties addressed party admission to the hearsay
exception(Tr. pg.58,65;68).The Commonwealth made no assertion that the text messages

was the reason for Erica obtaining her protective order. Bloom was used on the 7



Commonwealt's reply motions to the in limine introducing hearsay argument' to the text
messages(Ptetitioner's Exhibit #10).

The court questioned.that, 'text messages are from February?...Sth...6th..}Imost~of
them don't have a dated at all”i(Tr.pg.SS; 11/30/2015). The Conrt also questioned that
"D@}Eﬁh@:a message dated.February 5th is relevant to an offense that occured on April:23rd
without anything else?"(Tr. pg.57). The Commonwealth then first alleged that "the dates
was from a time span in Féb[.] and... early part of April"(Tripg.58; 11/30/2015).

Counsel objected that party admission of the STM is no exception to the héarséy rulé
(Tr;pg.65; '11/30/2015).

The Gourt ruled that it didn't "have ennugh information to rule on the specifics of"

' and "if in fact a proper foundation is proven, may very well be

‘these text messages,'
admissable to show motive or intent”(Tr;pg;65-66; 11/30/2015). That ''they've got to be
sepanated more. I mean, the Commonwealth can't just séy, here are text messages"(Tr.pg.67;
11/30/2015). They had to,“”be‘established by a proper foundation to establish a relizbility
in terms of the sender' and a "decision on each individual text messages as to relevant."
Aléo, the court needed testimony at trial to then or whefe,‘to establish relevance(Tr.
pg.65-70; 11/30/2015). |

vThe Petitigner met with his counsel at the jail and he signed a denial td a seven
year to ten year plea agreement andvelected instead to go to trial with the strategy of
continuing to contest and dispute the STM remaining advefse in terms of éuthorship of and
being the sender. Petitioner’ decided to face 20 years to life in prison also with the
strategy of pointing out:the bias of the investigatiors and the Commonwealth sole focuss
on the Petiticher : and no one else. Counsel would also pointsout that Javelle Rowe had

enemies. (Petitioner's Exhibit #1 pg.3 710; Petitioner's Exhibit #7).

- Proceedings and Facts at Trial -
On Dec.£8,220%5, Pefitider proc'ee.de_d with trial,zpleading 'Not Guilty'
(Tr.pg.6; 12/8/2015). At the onset, Counsel addressed concerns of newly disclosed video

T “eviderce of the couple's children being interviewed about the night in question, which the

9



Comormealth only revealed the week before trial. Counsel's conserns was that the Tomomealth
would back door the "Daddy" comment with the video and that the child was not yet ruled

competent to testify.. AssiistantiCounsel, Allen Pulsky, renewed the in limine to exclude

the 911 call. The trial court stated:
- "The- statement that people are referring to... a child say daddy.. Vbeﬂxa:he s looking for
his daddy, vd'xetherhesloolorgathlsdaddy vhetherhemcalhngwtforhlsdaddy I don't
have anyiidea vhat ‘that statement is supposed too mean, but I suppcse that 1t53arm¢ba:for
argurent.'’ (Tr. pg.19; 12/8/2015).

The Commonwealth stated they did not irtend to enter the v1deo into evidence(Tr.pg.9- 19)

Erlca was the Commonwealth s first w1tness, who gave testimony about the night in
question. Thisziszwhen she gave the ambiguous and Self-serving statements as to what she.
allegedly heard "Buring the Altercation", which was before the 911 phone call, and "After
it Got a Little Quiet'", which was during her 911 call.(Tr. pg.137-155). |

"During the Altercation', Erica testified that she first yelled. "Thomas, stop, I'm
going to call the police", after which she "start[ed] dialing 911."(Tr. pg.145; Lb@/ZﬂB)

Ihe Commonwealth then goes off track, then comes back to the 911 call inorder to
play the tremed admitted portion aloud to the witness and jury. However, Counsel made no
objections in the presence of the jury, to the call being admitted or played aloud(Tr.
pg.152-153;12/8/2015). After the call was played, the Commonwealth asked Fricasto describe
what- she heard "During the Altercation', which meant before the 911_eall was placed.
Erica now states that she heard the intruder say 'you, nigga, to Javelle." She then states
that she 'heard him sayiit's'okay, J[.], when he said daddy in the hallway."(Tr. pg.154).

ﬂéfEerait go a little quiet", Erica then said she called 911. The Commonwealth led
_askingy."did:J[ ksay amythingzia return or-did any of:iyour:-éhildren’ sayramything, did
you hear?" The Commonwealth led Erica to-allege to the jury that both sons said ''daddy",
relating to the 911 call recording.''They said Daddy".(Tr. pg.154-155). It was argued that
the !'daddy" statement was made becauee they was crying out for there dad, or fer:zRewe’ -

because he was the father figure in the home and it was a scary situation.(Tr. pg.

The Commonwealth then moved to set the foundatlon for the intreduction of the STM

by e11c1t1ng perjured testimony from Erica to the Jury(Tr pE. 166 169; 12/8/2015) Erica
10



?

testified that the Petitioner "left the home in March 2014, and we started our seperation',
and that she wouldfreceive "text" from him. The package of STM was shown to Erica who then

first testified, to the jury, that the alleged text méSsages was received'Tr}xghh/[anxfd]

April 2014"(Tr. pg.168). The Court then instructs-the jury to step out while;the'Motion in
limine To Exclude Text Messages Evidence' resumed.

After the jury exited, the Commorweal th now‘allegeg the messages came in around "April
of 2014, a second set came September of 2014,.. third set November of 2014,.. a separate.
set around February 20155”(Tr. pg.173; 12/8/2015).

Counsel objected to Vrele?ance,.. foundation,.. Bést evidence rule and prejﬁdice
outweighing the probative value."(Tr. pg.169;112/8/2015). The Commonwealth now contradicted
Frica's testimony, while ‘the jury‘was absent, that Erica "commenced her seperztich.. .. she
removed him from the house''(Tr. pg. 170-171). Comomwealth Attorney Dircia DeJésus Schubert
then gives perjured testimoney in front of Erica, that "that's when the threatening text
messages commenéed”, and that the text meésages was ''part of the basis of why she got a
protective order, first and foremost."(Tr. pg.171-172). They stated that the STM ''shows
the defendant's then state of mind, it goes to identity... indicate his intent to commit a.
violent.offénse... His motive and absence of mistake throughout."(Tr. pg.171-173). Counsel
then objected and continued to ''contend that the Commonwealth has not laid the pfoper
foundation and has not properly authenticated the screen shots', and that "on the best
evidence rulé, absent showing that the originals are not availabe, I don't think that they
can come in"(Tr. pg.174).

The Court sustained the objection in terms of relevance, that '"it does not show motive,
it does not show oppertunity, certainly, it does nmot show... intention." The Céourt further-
stated that, "'in terms of relevance to.identifying the_individual who conducted the criminal
.activity in April of 2015, I sustain the objection. I believe they're to remote in time."
(Tr. pg.174-1763 12/8/2015).

The Commonwaelth then monts its attempt at takaing a second bite of the apple by only

'ﬁhég;sepgrapigg;ghemSIM bykthe monthadates, which the Commonwealth had already alleged and -
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- which the Court had already ordered them:to do during the:pri-trial motion in limine, "they've
' got to be separated more.'(Tr. pg.67 line 13 and 14311/30/2015). They asked the Court about
the alleged February of 2015 text messages. However, she presents messages alleged to be-
from Sept. of 2014, to the Court. Even after further testimony from Erica, Her Honorcontinued
to question the messages because they possessed no date stamps of day or year(Tr. pg. 18L482).

Prosecutor DeJésus 'Schubert only then disclosed and alleged that '"all these messages
‘have been forensically analyzed,' and stated to the Court:that "by way of proffer, Detective
Rickens has forensically analyzed the laptop where the documents were maintianed. Based on
his forensic analysis of each set of documents he would be able to inform the Court the date”,
and that "the files itself does not'appear to.'have been tampered in any way."(Tripg.182-184).

The Court then admitted three out bf six sets of STM, text messages alleged to have
been received by Erica from the Petitiomer* during: Sept. of 2014(Tr. pg.185)(Commonwealth
Exhibit 5); Nov. of 2014(Tr. pg. .193)(Commonwealth Fxhibit 6); émd Feb. of 2015(Tr. pg.193)
(Commonwealth Exhibit 9), which set Erica testified was still on her cell phoneGE"g; 196)

~ Counsel had also made foundational and relevance objections to the Commonwealth's
continued advance of heasay party admission. After the Commonwealth alleged forensic ahabgis
testimony and the Court began admitting the text messages, Cbuséltobjected that““I would
still object to those messagés coming in through this witness without testimony fro;
Detective Rickens about the forensic analysis'(Tr. pé.185; 12/8/2015).}This was the first
and last time Céunsel mentioned Rickens' name. It was also the last time any other party
mention Detective Rickens name on the record. |

When the Commonwealth attempted to admit Exhibit 6, the Court asked Ercia,'Tib there a
phrase that you're familar with?" To which‘Efica replied, "I'm familiar with all of them."
(Tr. pg. 190). The Court askea, ”waé thererany consistency in the phone numbers they were
coming from?" Erica replied, '[n]o. He didn't have a phone so he would from his iPod downléad
apps that gave you random phone number.., because I had him Blocked on my iPhone,. so he

could get through(Tr. pg:191;12/8/2015).

Counsel's objections-—was-the:''same, same objections,.. and-these—text messages in
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"particular,.. extremly inflammatory and risk undul9 prejudicing the defendant. .. not relevant
to the case, to the chagges that are before the court today... no specific date... prejudice
nature outweighs and probative value''(Tr. pg;191%193;i2/8/2015). The Court weightd the o
protective order to Exhibit 6, and ruled them admissiblé in that;”there are'specificthmaﬂs
as a result ofswhatever legal activity is going on at that time." However, this set was
alleged to have been from November of 2004 when there was no legal activities going on
between the couple.

As to the Commonwealth's Exhibit 9, which allegedly was received Féb. of 2015, the
Commonwealth asked Erica, 'for those particular February messages, where are they pma%xmly
srored?" Erica replied, "on my laptop." Erica then testified that she “turmed" her old cell
phone,~which contained or which recéived Commonwealth Exhibit 5 and 6, "into the Verizon
store.'"(Tr. pg.195-202;12/8/2015).

The jury re-entered and the Commonwealth picks back up on setting the foundational
QUestions to submit the STM into evidence. They asked Erica how she fwlt énd what did she -
do after receiving the threatening text messages? Erica testified and gave further perjured
testimony to the STM, that she‘"got a protective order"(Tr. pg.205—207;12/8/2015).

The ¢ourt withheld all alleged text messages from being published to the jury during
thé~case-in-chief, in accordance with proceedure on evidence which admissability relied on
further pending relevance testimony, Detective Rickens'(Tt. pg.204-205;12/8/2015).

On Javelle~Rowe's cross, Counsel begain a line of questioning rorshow the court "that
this was a targeted attack on Mr. Rowe, there's_other people in his life that could be
responsible for [the attack]"(Tr. pg.248;12/8/2015). Céunsel begain by asking Rowe if he
"agree that theré are people in [his] life that [he] doﬁ't have the greatest reiationsﬁip

with?"(Tr. pg.246). After objections, Rowe committed per jury By testifying that, 'no, I
have a good relationship with everyone who's. in my life."(Tr. pg. 247). However, later
discovered evidenceuproves~the.Commonwealth allowed him to commit perjury because he‘told
detectives at the hospital:on tﬁe night of the incident that his baby momma said, ''She wa}<

could not care if [the intruder] killed them both.''(Spotsylvania Sheriff's Oﬁﬁice.lncident
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Réportsy /Attachment 1&2). After a side bar due to the Commonwealth's objection about Rowe
beihg charged with Assult and Battery, which wouldithen lead to protective,érders he had
out agaimst him, Counsel was not pefmittedvto proceed with their defense.sz,gggEOﬁEQE£KKS)
(Exhibit #,

Upon both parties resting, Petitioner: asked Coﬁnsel,v"w'hat about the detective? He di&n't
testify. What aboﬁt Detéctive'Rickens?" To which question went ignored.(Petitioner'sEEﬁﬁkit
H, M2 ad13). - .

Counsel met with Petitic”ﬁer. before. closing arguments and discussed strategies for closmg
arguments thch was: (1) pointing to the holes in the Commonwealth's case and evidence in
order to create a reason.able’dooubt‘; (2) demonstrate the inconsistencieé' in the Comxmealth's
case and evidence; (3) the bias of the investigafi'on and it having focussed only on Appel]ant
(Petitioner's Exhibit #1, 113), Petiticmer::uhderstosd itvtosirclude a defense against authorship
of the STM. Unbeknownst to the Petiticner,however, Counsel begaiﬁ her closing arguments by
stateing to the jury that the Petiticner was f'the author and sender of. the STM: "Mr: Simpson
is extremly angry with Erica, and you'll see text messagés when you go back ‘to deliberate
that Erica retrieved text from Thomas and that will show that he's extremely angry with
her."(Tr. pg.358;12/8/2015). | |

During submation, Cdunsel also pointed to holes in the Commonwealth's.case and evidence
weakness: \ : ' '

"heard nonevidences of TNAZ. Iid evidernesof: fingerprintSiors blood or: bat, . & Irothing: frar the vehicle. ..
o physical eviderce... comected to Thamas Simpson... No eviderce that be had any bruising or injury ori
“his am... no evidence that the police saw Thamas Simpson near Erica's house... or near the car that they
say he vas driving. In fact, they never saw him at all on April 23rd... this club or this pipe... o one
seems to specifically identify,.. they haven't presented that... because they was never fard... Lisa
Washinton bouse, .. aroud two a.m.,.. Erica Simpson also testified that the breakiin happen around two

. a.m. Javelle Rowe testified that it was around 1:30."(Tx. pg.359-362;312/8/2015).

However, it was the Commonwealth who mentioned text meséages first in closinge&gumxﬁs,
alleging how "angry' the Appellant was(Tr. pg.353=3543;12/8/2015) , ,then on rebutal submation,
begain reading SIMtaioudaﬁoéfhe jury(Tr. pg.368-372). Also, they played a'portion of the ¥
911 call, where a faint voice in the background, having thé volume turned up& cén be heard

cryingvout, ' "Daddy"! The prosecutor saidﬁy"Did you hear that? I'm going to play it again...
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"DaddyiDaddic i Daddysy, That's what he's screaming; Thomas Simpson didn't live in that
house anymere.”(Tr. pg.342 and 377-378;12/8/2015), However, Counsel already argued that the
child was crying out for his dad or Javelle Réwe for help in a scary situatioh.zand, Erica
had aiready testified that the first statement she.made was ''Thomas, etop, I'm going to
call the police'(Tr. pg.145;12/8/2015).

Nevertheless, the juries First attempt to reach a verdict failed(Tr. pg385-390:%7:G/
12/8/2015). However, on their second attempt, the Petitioner: returned a "Guilty"'verdict of -
Armed Statutory Burglot; and §entenced'to 20 years imprisonment; Furtively Entering the i
Home of a Person Protected by a Protective Order and sentenced to 3 months 1mntlsonment.
and the Malicious Woundlng was reduced to the lesser-included offence of Assault and
Battery and sentenced to 12 months 1mprlsonment (Tr. pg.393- 394 12/8/2015 and Tr. pg.36-37;
2/10/2016).

On appeal, the ijtﬂiﬁr;}?Being indigent, continued with Rebecca Favret as attorney:
arguing aginst the admission of the STM and Appellant being the‘author;_Admission of the

911 call "daddy”“Statement was also argued. Simpson v. Commonwealth, 2017 Va. App. LEXIS

292(Nov. 21, 2017). Thexappeal argument for the STM was:
2. The Trial Court ernailn admitting screenshot imgges of UEd:nesexgs because:
a. The screenshots lacked the proper fourdation;
b. The screenshots were not relevant;:and
c. The screenshots were aisbmﬁlaUyIHXE'pxguime than probative.

Counsel argued on appeal that, "Erica Simpson's testimony did not lay the proper
foundation to wrrant their admission... the Commonwealth failed to establish the sender's
~identity... witness who authenticates the records is a neutral professional. Instead, in
this case, the only witness whom the Commonwealth called to authenticate. the messages was

the alleged victim."(ACAVAB pg.18-19). It was stated ''the screenshot were not prepared by

a telephone service provider; they were prepared by Erica Simpson. Not an disinterested

3]

party.' ‘Petitioner- “brief also mentioned that, ''the court permitited the Commonwealth's

Attorney to proffer additional evidence to lay foundation..[they] proffer that Detective

Rickens forensically analy21ng the screenshots to determlne the date Ms. Simpson:downloaded
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“'the images to her computer and to ascertain whether the images had been tampered with''

(id pg. 20). The brief also arguéd_the fact that Rickens failed to testify and that he "was
: e Y ‘

not subject to cross-examination or scruting by the fact finder." The Commonwealth relied

on Bloom v. Commonwealth(2001) erizappealytbut-counsel pointed -out that:nz: "[iln that case, *

1,3,

the defendant "admitted that he had,sént'the_instant messages'', inti

ﬂmﬂ;efife]? titioner. .
case, ‘the:text messages '"'were not préperly'linked-to Betitioner™." That the "'purported
connections were not specific nor imique enough to Appellant and did not corstitite:information
that only Appellant would have known... the sender never indentified himself even by

v

nickname."
The Commonwealth, on the other hand, argued that‘Tt}ettrial%court’did not abuse its
discretionzin admitting the text messages:screenshots because thé messages were opposing
party admission of Simpsen, and the probative value... was not substantialy outweighéd
by danger of unfair prejudice."(CCAVAB pg.2). The Commonwealth continued to argue hearsay
_ exception, ‘that "the messages were admissible over a hearsay objection'(id pg.14). They
argued that the original writings are not required if théy are '"lost or destroyed, @KEpf
if it is lost or destroyed in bad faith.'" Generally, "to prove the content of a writting, -
the original writing is requiredf(id. pg.13). To argue the messages probativé value. the
Commonwealth relied on the allegation that the Iétitﬂmmrﬂ ”seperated from her", Erica, to
establish a starting date and motive of jealousy(id. pg.15)(see 126). |
The Court of Appeals of Virginia determining factors in ité:denial was that, '{alfter
appellant moved out of the family home, he began sending threatening teXt
- messages to [Erica.. Erica] took screenshots of many of the messages and uploaded them to

her computer, and én April'2, 2015, she obtained a protective order aginst appellant."

Simpéon v. Commonwealth, 2017 Va. App. Lexis 292(Nov. 21, 2017 pg.2)(also see 127). This
determination of facts was based on fraud. The Court staﬁed that,''[Appellant] offered no
evidence at the motion hearlng or at trial that [Erica] had in any way fabrlcated or
minipulated the screenshots or the underlylng text messages... there was an adequate

foundation for admission of the screenshots.”(;d) pg.11). )
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The Court of Appeals of Virginia added a side note that, "[alppellant offers a éerieé_of
inopposite cases to supprot'hié'argument that the Commonwealth did not adequately authenticate
the screeshots by establishing their reliability... Here, appellant raised no heérséy
objection to the screenshots, Thus, he cited cases, involving comuter—generated,thhikpmiy
records which were offered as business records to overcome hearsay objections, have horbéaring

on the instant case." Simpson v. CommonWealth, pg. 10, footnote 3(2017).

The appeals court also conceeded that, '"[tlhe text messages cohtained iﬁ the admitted
sCreenshoté were relevant to proving the intent, malice, motivé, and identity off thédntruder,
all of which were at issue in the instant case. While appellant correctly point out that
some of the messages... were prejudical,.."(id. pg.12-13(2017)).

On appeal to the Supreme Court of Virginia, the Petitioner” argued that tvvhe'admissionv_
of the screenshots was not harmless because ''the primary issue was identity, the text
messages had a signifigant impact on the‘Commonwealth;s‘case. The Commonwealth was allowed
to use inadmiSéable evidence to suggest impermissibly that Petitioner.: had a violent nature
which‘motivated him to commit the offenses charged. Without this vivid iilustration of

the Defendant's character, the Commonwealth's case would have been considerbly weaker."
(Sup. Crt. Appellant Brief pg.29).
“, ; C;fcﬁi?'éﬁﬁrtQﬁébeas Petitiéﬁ ;- ;
. The éetjjifongf; pro. se, filed a habeas gQrpﬁs petition‘on Se?t. 30, 2019, by.
- prison mail. Thg petitipn containgd four élaims-of;ineffectiye"assisténce of counsel.
Relating to the STM, Appéilant_claimed that: S - - L .
- " 1. Counsel was Ineffective For Fialure To Move For Distissal of Screenshot Text Messages When The
Camoriveal th Failed To BxsentTheh:Fbmxsk:AnibsisfRBtﬁmry’anugnVﬁbxss[EUinwaRﬂﬂ@msf'
On UJune 24, 2020, the Resporidént submitted a 'Motion to Dismiss' along Qith a proposed
'Final Order' for the Circuit Court to endorse.
On Sept. 10, 2020, the E@titﬂxxrlobjectéd to "how the Commonwealth is given thevright
to fashion the Court's order and denial opinion'" and warned that it, dwill-cause the: Federal

Court,.. to be discriminatory on the face pursuant to the respondant crafting in their best
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"interest'"'in a motion for;extension.of time.

On Octonber 27, 2020, the'Rﬂipﬁier; submitted his 'Reply Motion To Gfant Petitioh'
raising -the fact that Counsel had yet to submit an affidavit and asked forvan_ewkkntﬂﬂy
hearing. The Petitidner the re-submitted the proposed 'Final Order' with no changes from the
first, and verbatim to the Petitioner's. motion to dismiss, on'Nov 4, 2020. |

' On Dec. 21, 2020, the Circuit Court signed and endorsed the Commonwealthis'Fﬁiﬂ:@akr',
| which denied and dismissed Petitioner's : Writ of Habeas Corpus without holding any ev&ﬁﬁuﬁny
hearing or Eaving an affidavit from trial Counsel, Petitioner - filed his notice of appeal enm

Jan. 20, 2021, appealing to the Supreme Court of Virginia.

- Habeas Corpus Appeal To The Supreme Court Of Virginia -

'On March 22, 2021, the Petitioner = submitted his 'Petition For Appeal' 6f:thew'Final.
- Order' from the Spotsylvamia County Circuit Court's ORDER to dismiss his writ off haleas eorpus,

arguing that:

1. The Cirouit Court Brred hn[hﬁﬂﬂSSlngzkxiDemnngi&ﬁntnxnFbr&ﬁnt of Hebeas Corpus As Meritless
According to the Record Because:
a. CbmselvasJrefﬁxmnmzn1Ckum]ZaxiﬂxeCinnnI,Glmtnusxxsmaﬁd.ﬂxzfaﬂs ad that
issues was rot already raised on appeal;..
2. The Circuit Court Frred in Dismissing And Denying Petltlon ForiMit of Habeas Corpus Without Taking
© Bvidence, Ore terus, and By Affidavit From Gounsel Because:
a. 1he(hxcu1t(kxmt.reluxion}urdsyjﬂ:ty Appellee who failed to present an affidavit
fran Counsel ;.
3. Tre Curuat(kurtﬁtuseﬂ]ls anxetu11Ey ngurglﬂqxﬂjee s Drafted 'Final Order’ BﬂViohnnon
of Va. Code §8.01-654(B)(5).

Ch\lﬂy 1, 2021, new Virginia leglslatlon to the Freedom of Informatlon Act(FIOA) went

into effect, In the exercise of due diligence, the Petiticher.” submitted a 'Motion For -FOIA
of Criminal Records' to the Spotsylvania Céunty Circuit Court, requesting ''that the Court
 ORDER the law enforcement agencies of Spotsylvania County;.. Sheriffs Office.. . Camomwealth's
Attorney Office, to release ALL criminal incident and criminal iﬁvestigative records"
pursuant to Va. Code. On Nov. 10, 2021, the Petitioner- received from the Spotsylvania
County Sheriff's Office 22 pages of Master and Supplementary Iricident Reports which: (1)
was newly discevered evidence to support the Commonwealﬁh's knowledge of prosecutorial

mlsconduct in that they allowed false testimony; (2) newly discovered ev1dence bringrise

to new claims; and (3) newly discovered evidence that supports Panildxa:s : recollectlon
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On Dec. 16, 2021, the Rﬂjtﬂienu therefore éubmitted.a 'Motion For Leéve To'Amend-And
Expand Petition For Appeal' which included arnew assigmeﬁt of eerrténdArequested leave to -
submit prosecutorial misconduct claims as newly discovered FOIA evidence due to the records
proving elements to earlier claims which could not héve,been provided prior, without an |
evidentiary hearing, that the "Commonwealth Attorney Committed Prosecutorial Misconduct by:

'WIII. Allowirg e[ ing] a good relationship with

All in violation of Appe]_]ant s 14th ard Sth Avendrent of the United States Constitution."

All claims based on newly discovered evidence from Spotsylvania Sheriff's Office Itcident

Reports.

The reports stated as follows:(Motion For Leave To Amend Attachment lefd.ZﬂZﬁ%%ZﬂS)
"Supplerentary Incident Report' by Corma, Sr. Fraj<onlv23ﬂlﬂ5(SZ[R ): —
f. "She said she could-not care if [intruder] killed them both; and
2. Ihatrotdjbg o incident report of Detective Rickens forensic analysis of SIM aJﬂEntu:Iy

~ Among ofher material evidence as to innocence..
On Jan. 6, 2022, the Supreme Court of Virginia denied the Petiticher's': petition for
leave to expand. On May 11, 2022, the Siipreme Court of Virginia refused the petition for
appeal and denied request for a rehearing on June 30, 2022.

On July 5, 2022, Petitioner” submitted pro se 28 U.S.C §2254 petition for writ of habeas

corpss to the United States District Court for the Eastern District of Virginia with Forma
‘Pauperis request.
titioners habédsy was denied and dismissed on- Aug. 24, 2023.

‘Petitioner filed his notic of appeal and a request for a certificatezof appealability
to the District Court on September 21, 2023, and on October 12; 2023, the Distrié Court
denied his request for COA. |

" requested a COA from the United States Court of Appeals Ffor the Fourth

Circuit on Oct.:27, 2023, arguing: ’
188ue #1 : REAS]NABLEJURIST@EDDEFERASTOMEERMDBRICTCHMGRRECEYDHERVM)
THATIEITTKIER_S(IUNﬂiJWNSNDT'HﬁﬁTEEIDEIH}{FAHIRETK)M]EIHX(DE%HSSQ,CE'SJ&INS{HTTEXT :
MESSAGES WHEN THE COMMONWEALTH FATTED TO PRESENT THEIR FORENSIC ANALYSIS TESTIMONY THROUGH WIINESS
DETRCTIVE RICKENS: iDQVEObﬂION(I?EEITTKIER.FIFHi SIXTH, AND FOURTEENIH AMENCMENT RIGHIS OF THE
UNTTED SDQES (QONSITIUTTON:
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Issuei#2 : RM&EMMDMASEWMDISM@M%MYDMM
OF HABFAS (JAIM THAF THE STATE (QOURT'S DETERMINATTON THAT AN ADEQUATE. FOUNDATTON WAS ESTARLISHED
IDENTTFYING PEITTIONER AS THE SENDER OF SCREENSHOT TEXT MESSAGES WAS BASFD ON AN UNREASONARLE

mmmmmmmﬂmmmmmmmmmm
WIINESS TESTIMONY;

Issue #3 : REASONABLE JURTST QOULD DIFFER AS TO WHEIHFR THE DISIRICT COUKI_“PROERLY DISMISSED (14A3M
CIAIMB(C)ANDCIAM(S)(b)BHAUSE@SEA@DBTPHTIIQWWEMYWM(MWME@RCISEOF '
MDMMM%MWMEM%MMMMWVRGMM
SUPPLEPENTATIQVOFQAHVSAFIERRECEIVH\ENH&YDISCUJERE)EVDEME ard _ '
Issue #4 : REA&NABLEJURISTCHIDBEFERASEV}EIEERMDBRI@GIJRTERRE)NDMH\CADD

mmmmmmm%mmmmmmmmmmm

A@ESDEUNRMMEDHMMTWOFFA@SABDWM@W@MESMSEPARMTWOFWERS
DOCIRINE OF THE CONSTTTUTTON.

On March 25, 2025, Fhe Fourth Circuit denled Petiticner. a COA #nx thathec :faile to make
~ the requisite show1ng pursuant to 28 U.S.C § 2253(0)(1)(A) and (c)(2).

Or June 17, 2025, Petitoner . requested .an extension of time(MOTION FOR ,CQNTIl\.IUANCE).
due to two major iockdowns within 30 days at Haynesville Correctional Center in May and
June of 2025, preventing him from being able to shepardize and prepair his petition for writ
of certiorari. Also that the Respondent_inteffered with his correspondenée with this Supreme
Court of‘t.he United States on June 6, 2025, by returning mail from the Court to the Pe_titioriér

back to the Court, furgher dékagingrhikafilinghbecause he did not. receive the mail for

another 30 days.



REASONS FOR GRANTING THE PETITION

This case presents an:impetrtant conflict which United States v. Chavez-Lopez, 767 3

Fed. Appx. 431(4thiGirs: ZﬁB)declared has not been resolved: Whether it requ1res the GerUlt

Ceurt to probe lay witness testimony or spe01allst forensic analysis testimony to overcame

foundational objections at a criminal trial to admission of text messages in order to

protect Due Process mghts: to a fair hearing in accordance with the Constitutional protections?
The Fifth Circuit held that layvwitness testimony laid sufficient foundation for

authenticatimg text messages. United States v. Barnes, 803 F.3d 209, 2015 U.S. App. LEXIS

17222 (5th Cir. Miss. September 30, 2015). The Eourt beidﬁthat thergovernment established
asaffieient:foundation by establishing authentication through a Yay-witnéss :that:
Testified that she had seen Hall use Facebook, she recognized his Facebook aceount,
anjtie'Eaxirbknes&@psnaﬁiﬁdl%ﬂl'snamri'ofcannruomnng Sheeﬂsotxstlﬁuﬁ
that Hall could send text messages from his cell phone, she had spoken to Hall én the
phone number that was the source of the texts, and the content of the text messages
indicated they were from Hall.
Id. The Court stated that "[A]lthough she was not certain that Hall authored the messages, :
conclusive proof of authenticity is not required for the admission of disputéd evidence.'

22 =:The Sixth Circuit applies the contrary rule. In 2020, the court determined in United

States v. Dinnican, 961 F.3d 859, 2020 FED App. 181p, 1183, 2020 U.S. LEXIS 18088 (6th Cir.

2020), that:expert testimony was required:

District court did not err in allowing govermment to introduce data extracted fram -
defendant's cellular telephone because goverrment aﬂxﬂxﬂ.UJauﬂEntuzmuxnpmoazime,
deferdant's text messages were rot hearsay because they were defendant’s own statements;
axigm@mmentcaqﬂlaivaﬂ1Ruk§;ofEyukxnevha11t;rexm&xiemzadxﬁck¢aln

summary form,

The Court should resolve this conflict and overturn the rule of the FiftR&Circuit that:
deprives defendants of their right to Due Process and Confrontation protected by the Sixth

and Fourteenth Amendments of the United StatesiConstitiution.

The state court of Virginia has offered conficting options also.:In Atkins v. Cumomealth,

68 Va. App. 1, 2017 Va. App. LEXIS 160 (2017), the court admitted text messagesfagainst

Atkins objection that the Commonwealth failed to establish that he was the author of the

messages. However; the Court of Appeals of Virginia rules—that the specialist forensic R
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analysis testimonyiestablished the foundation. However, laterzthatssame year;it ruled in

this case, Simpson v. Comhonwealth, 2017 Va.AApp. LEXIS 292, 2017 WL 5574715 (Va. 6t. App.

November'Zl, 2017), that the "trial court properly admitted screenshots of. text messages,
as the victim testified she recei&ed the screenshots, about the means used to save them,
and about the extensi&e personal details,containéd in the messages whiich: convincéd her that
defendant was their author." The highest court of Virginia upheld the decision.

The Court should resolve this conflict and overturn theﬂaﬁjlingiluq of the state carts
that deprives defendents of theifxDue Process and Confrontation prbtected by the Sixth and
Fourteenth Amendments of the United States Constitution. -

This case dqes present a question which jurist could find debatable, and the Fourth
Circuit erred in denying Petitioner geptificate of,appeélability because Pétitionerpmsaﬁfd

a denial of a constitutional ffair proceeding which reasonable jurist could find the distric

court’s assessment debatable or wrong. Buck v. Davis, 580 U.S. 100, 115-117(2017). This

Court is:called=upon:toz=therefererexercise its supervisory power.

1. Four Circuits Require Expert Witness‘Testimony To Overcome °

Foundation Objections To Admission Of Text Messages

In Uhited Statesy. Chavez-Lopez, 767 Fed. Appk 431(4th Cir. 2019), the court of appedls

declared that '{tlhe distric court did not plainly err by admitting. the text messages and

 call logs without éxpert:téstimony about the data extraction process because no Fourth
' ' neaessar A

i
V

Circuit or U.S. Supreme Court precedent dictated that such testimony was

Id. at 435. ThiszCeartls supervisoryzpower is warrented outside a plain error review.

‘The Eleventh Circuit ruled in United States v. Ramirez, 658:Fed. Appx. 949, 2016 U.s.

App. LEXIS 15384 (11th Cir. 2016), that "where defendant appealed district court's admission
of photographs of text messages, requirement of authenticating or identifying under Fed.

R. Evid. 901(a) was satisfied, admission did not Violate'best evidence rulesbecause while

investigation was continuing, original phone had dropped in water and was rendered iy

inoperable, and rule of completness was not violated."

I United States . Turner, 934 F.3d 794, 2019 U.S. App. LEXIS‘2ﬁ491 (8th Cir. 2019),
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the Eighth Circuit determined "itJext messages and photographs extfacted from defendant’'s
phone were properly authenticated. Tt reasoned that: (1) defendant said phone was his; (2) -
text messages and photograghs were extracted from phohe§ (3) officer testified aboutextraction
process; and (4) at least one text said "this is sam." | |

As mentioned before, the Sixth Circuit ruled in-United States v. Dunnican, 961 F.3d

859, 2020 FED APP. 181P, 2020 U.S. App. LEXIS 18088 (6th Cir. 2020), that the district did
not err in allowing governmeﬁf to introduce data extracted from defendént's cellular phone
because government adhered to authentication procedures, defendant's text messages were
not hearsay because they weré defendant's own statements, and government complied with

Rule of Evidence when it presented extracted data in summary form.

The Fourth Circuit upheld in United States v. Davis, 918 F.3d 3977 2019 U.S. App. LEXIS

8078 (4th Cir. 2019),'"that since government amply made prima facie showing required by Fed. -

R. Fvid. 901, district court did not abuse its discretion in admitting the photographs

that police officer took of the text messages on informant's cellphone.’Id. at 397.
However, the Fourth Circuit ruled in the present case that 'Simpson has not shown that
' the allegedly 'erroneous evidentiary ruling were so extreme as to result in a denial of a

constitutionally fair proceedingf.]" Simpson v. Dotson, 2025 U.S. App. LEXIS‘6894, 2025 1X

203910, 2025 WL 900424 (4th Cir. Va. March 25, 2025). UNPUBLISHED.
Recently, expert and lay witress testimony in ‘general has exposed a conflict among .

the circuits. In United States v. Glemm, 2025 U.S. App. LEXIS 18692 (6th Cir. 2025), the

Sixth Circuit ruled that improper expert opinion testimony about the meaning of the text
messages caused reversable error.
This brings back the unreasolved public interest in lay versus expert testimony

i expressed in United States v. Chavez-Lopez, 767 Fed. Appz. 431 (4th Cir. 2019), "No*

Fourth Circuit or Supreme Court precedent dictates that expert testimony is necessary to
authenticate information simply copied from a cell phone to a hard drive." Id. at 435.
How then:can a lay witness testimony-be safficient to satify forensic analysis of text

messages? This case present themeans for this Court's supervisory power‘tOTEt12E£eiI¢.‘

R .
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2. The Fourtthircuit'Déniéd COA Io;Ah'ImeEtant_Qgestion Of Federal
‘Law Thats Debatable Among Redsonable Jurist, Which Has Not Been,
But Should Be, Settled By This Court:

The cell phone data collected through text messages has caused the denials of a
veriety 6f Constitutional fair proceedings in the past resulting in Supreme Court
precedent, applied to states through the Fourteeth Amendment, protecting individual énd

societal rights and interest.Tn Carpenter v. United States, 138 S. Ct. 2206 (2018), the

Court answered a Fourteenth Amendment questioh'to a new phenomenon; the ability to chronic
a person past movement through the record of his cell phone signals '"detected by actions
such as sending text messages. The Court' [dJeclined to grant the state unrestricted
access to a wireless carrier's database of physical location information."

‘In addition, the Court set stare decisis in Riley v. California, 573 U.S. 373 (2014)

answering the question, "[w Jhether the police may, without a warrant, search digital infor-
mation on a cell phpne siezed from an individual who has been arrested.'" The answer was
simple, ''get a warrant'.

Today's novel question about cell phone data is in the public's interest, what other’
Constitutional guarantees will protect a person from (emphasis added) text messages?-
States and United States Court of Appeals have conflicting decisions on how to protect a
defendant's due proceés rights from text message evidence used in a prosecution against
him: An inmate having alleged text messages on paper identified as being his, while in a
jail cell awaiting trial; Challenges to the chain of custody requires objections to
foundation, hearsay, relevance, and best evidence rule, all respectfully require this
Court, today, to answer: What lay witness testimony and expert witness testimony pfbbe
establishes admission of text messages, in order to protect the Sixth aﬁd Fourteenth
Amendment due process rights and Confrontation clause, for the personal interest in liberty

afforded in order to protect an untainted fair trial and review process.

Another Constitutional protection of individual's interest is also present in this

case for the Court to consider dictum upon review pursuant to-the public's interest. The

- e - . . . — —————
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Fifth and Fourteenth Amendment guarantees the defendant a right to rmain silent. This Court -

held in WéinWright V. Greenfieid,474 U.S. 284 (1984), that "'Silaence does not only mean

muteness; it includes the statement of a desire to remain silent [.]" Therefore, the question
arises, whether a defendant, who excercised his right to remain silent, trusting in the
interest of society by a jury, can be forced to testify by the state through a series of
diabolical alleged text messages who authorship he defended against in this digital age
of machine learning.

This case, therefore, presents an inportant QUestion of not only individual and
societies interest, but fhat of publics; ithisiCotrt : Whether the foundation of text
messages ehall be laid by the testimony of ley witness or specialist.

=3, State And Federal Laws Involved

In.the’present case at bar, Several rules and laws are presented.that are important
in order to-protect Due Process and Confrontation Clause rights of individuals. This'is
because several technical advances are aeveloped that manipulates text messages data. Senders
can go undetected. Others are used to spy on communication. Bonnie Burhardt,'aﬁthor of;
Manufacturing Criminals: Fourth Amendment Decay In The Eleetronic Age;and former employee.
of the Department. of Defense sof twaréengineer, warned about the importants of protecting :
Constitutional rights aginst and for tekt messages. Soffware has been created that ”createsj
a two-way portal for files to be'retrieved or deposited onto a user's cemputer,'so.extra
unrequested.files can be deposited into a user's directory virtually undetected", called
Shareaza or Sharazea-LE. Anotherscalled- BltTorrent that can plant evidence undetected.:

The Federal government has created thes Electrenlc Communication Privacy Act in response.
Simiilarly, Virginia has enacted §19.2-61 through §19.2-70.1 Interception, dlsclosure etc.,
of wire, electronic or oral comminications unlawful; penalties; exceptions laws.

Other provisions provisions mirror state and federal laws. Hearsay is pretected by
Va. Sup. Ct. R. 2:803 for state and Fed. R. E. 803 for federally. Best Evidence(Va.Rule 2:1001

and 2:1005)(Fed. R. E. 1001). Chain of Qustody(Va Rule 901 & N2)(Fed. R. E. 903). Relevance(Va. Rule 2:402)(Fed.

R E-402)—Fupert testimony(Va. Rule 2:701)(Fed. R. E. 702), " = : | e



4. This Case Is’ An Appropr1ate Vehlcle To Resolve ‘An Important
Question Rlpe For Review ,
The questions presented in this case implicates fundamental rights.vDigital technology

is changing for the best. In reference to the current reality, this Court has stated in

Carpenter v. United. States, 585 U.S. 296°(2018), that "[w]hen confronting new concerns
wrought by digital. technology, this Court has been careful not to uncritically extend
éxistin§ precedents."

Artificial Intelligence and machine learnlng are expanding innovation rapidly in
services, labor, and now, ideas. Not only are images being dupllcated to generate human
replicas and voices, but writtings are being created by computers. Robot text messages
are being used in marketing, and by using‘mbchine learning, can learn to output fext messages
that tends to reflect a $pecific individual,

However exciting the pros, this Court is called on to protect from the cons. This
case is an example of such and should cause pause if the Fourth  Circuit precedent stands.
Law must be setAby the United States Supreme Court, that it requires specialist testimony,
not that of a lay witness, to establish the foundation of text messages in a criminal
proceeding.'

The Petitioner was an inmate at the regioﬁal jail awaiting trial in a week, when his
lawyer informed him of a stack of printed screenshot text messages the Commonwealth had

just obtained, alleging he had sent them to Erica. Petitioner had been in prison for
four months, and in addition hadn't had a cell phone for a year. The Petltloner denied
having knowledge of the threatening text messages and Counsel began her obJectlons to
the foundation, hearsay, best evidence rule, confrontation, relevence, and predjudlce
outweighing its probative value at the Nov, 30 2015, motion in limine.

The Commonwealth's case was extremely wsak, and the text messages were maferial'to
the Commonwealth's case, "relevant to proving the intent, malice, motive, and identity -

of the intruder, all of which were at issue in this instant case." Simpson v. Commonwealth,

2017 LEXIS Record No. 0311-16-2, pg. 12-13 (2017). At one point during trial the Court

ruled the text—messages inadmissible. S e I
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The Commonwealth, Virginié Court Of Appeals determination upheld by the Supreme Court
of Virginia, the Federal Eastern District Court of Virginia, and now the Fourth Circuit
all rely on cases in which fhé defendants were arrested with the phone in.question in
their possession. This was not the fact in this case where no phone, dévice, Or papers
were ceased from the Petitioner.’

The séreenshot text messages wére not prepared by a telephone service provider, they
wefe prepared by Erica. Not a disinterested party.vEricé explained she took the screenshot
images to share with the police. Distinguished from telephone records which are created
automatically and étored by a service provider. She had to choose which text messages
to screenshot and when. Her alleged method of taking the screenshots ofAher Iphone and
uploading them to her computer were-subject to manipulation inherent in motion teéhhology,
which Petitioner warned of when arguing his motion in limine. The process shevexplained
by which she would uploéd the images to her computer and share them with the law enforcement
was lay testimony. Her testimony does not support a finding that the device or mammer of
production was reliable and falls far short of the guidelines set forth in precedential
and_persuasive cases.

Tn addition to Erica's testimony, the trial court permitted the Commonwealth's
Attorney to proffer additional evidence to lay foundation for the scréenShots; The .
Commonwealths Attorney proffered that: detective Rickens 'forenéic.analysis of the screen-
shots determined the date Erica downloaded the imaées to her computer and astertain
whether the images had been tampered with. This was inadequate foundation for the
evidence when, again, the witness privy to-that information was not called to testify
and was not subject to cross-examination or scrutiny by the fact finder. Even if the

.

proffer was adequate, this information does' not assuage concerns about the screenshots”
reliability because they could have easily been manipulated prior to creating one screen-
shot.

Next, the Commonwealth failed to lay the foundational notice requirements. The

state provided no certificate or certifying personel to compare Erica's testimony with.
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she gave no testimony that authenticated a computers output, that the output came from
a cbmputer or source by "hash vale", which " is a number that is often represented as a
sequence of charaters and is produced by an algorithem based upon the digital content of
a drive, medium, or file." Fed. R. E. 902(13) and (14) TT 9.

Also, the Commonwealth failed to lay the foundation for the senders identity. None
of the messages were in the Petitioners possession, he never admitted to sending them,
and no phones were found relating to him, Furthermore, the Commonwealth pointed to the
nickname of relatives, an address near a location where a relative had.a connection, the
mention of 'boys' and a statement about the recipiant being in school to connect the
messages to the Petitioner. This method must fail because such information was not
specific or unique enough to Petitioner and did not constitute information that only
Erica would have known or Petitioner would know. |

Each text message exhibit was from a different phone.number and was saved as a
different name in Erica's phone; she was unable to testify that she had previously known
Petitioner .to use a particular phone number matching even one of the text messages.

Due to the trial courts abuse of discretion in admitting the text messages with only
the lay wifness testimony, the diabolical nature of the text messages have prevented
Petitioner,from a fair trial, direct appéal,’and post-relief proceeding. The text
messages were extremely predjudicial, resulting in a cummulative denial of his constitutioal
rights: due process, confrontation, and liberty.-

The Fourth Circuit Stated in United States v. Cavez-lopez, 767 Fed. Appx. 431 (4th

Cir. 2019) Lhat "[n]o Fourth Circuit or Supreme Court precedent dictates that expert
testimony is necessary to authenticate information simply copied from a cell phdne to a
hard dri&e.v"However, Erica testified that.Petitioner used an application on his iBod
to generate phone numbers from which to send fhe text messages, but the application was
not named or explained further. Her explanation is the reason why the State and Federal
determination area uﬂreasbnable determination and why jurors could find the claims

debateable: the lay witnesses testimony of foundation is subjective and prong to

manipulation and fabrication.



5. The Screenshot Text Messages was Material And
Extremely Predjudicial

‘The Commonwealth case was extremely weak agaiﬁst Petitioner and the text messages

was material for them in order to obtain a conviction. The Court of Appeals of Virginia

determined as such:

"The u;¢rm53@;5<uxﬁanfﬂ:u1ﬂmaadmt&xismmfnﬁrmsveuarekwem:toprmnngiie:uﬂﬁnt
malice, motive, and identity of the intruder, all of which were at issue in the instant case.'

Simpson v. Commonwealth, 2017 Va. App. LEXIS 292, at 12-13 (2017). Without legal protection

of due process and confrontation? the Commonwealth was able to prove each element of the
crimes through the text messages as if Petitioner was testifying himself. The Commonwealth
Attdrney exploited that predjudice in her closing arguments, reading through ever exﬁibit
and telling the jufy the text messages were the reason they should be certain of Petitioner's
guilt. (Trans. Pg. 369-372; 12/08/2015). |

The elements of the crimes were proven through the text messages that lacked
Specialist testimony. The question is why couldnt Commonwealth produce certificates of
analysis and an expertiwitness. Petitioner‘had a right to confront the forensic analysis
the lay testimony of Erica in order to impeach her testimony, that the reason she got
the protective order was because of‘threatening text messages. (Trans. Pg. 166-169). This
was not true. There was no text messages entered into evidence?at‘the April 2nd 2015
protective order hearing. Forensic analysis testimony would have exposed the pur jured
testimony because of how fhey were retrieved. It wasnt from courthouse records, which would
have been revealed, even though Petitioner may have known this at trial. Impeachment evidence
waé not available due to the violation.

Another reason the Commonwealth didnt produce expert testimony was because in April
2014 (Emphasis added), Petitioner had a cell phone and could not contact Erica due to a
preliminary protective order. This is important for two reasons. First, to impeach Erica's
testimony that the Petitioner left the home and that began their seperation. (Trans. Pg.
166-168). When in fact Erica had Petitioner arrested after he returned from playing a

professional arena football game, which charges he was found not guilty of five months




earlier while awaiting trial. The Commonwealth didnt want juror's or the Court to hear
those facts. Not only would this evidence impeach:. her testimony, but it would have exposed
motives of malicious prosecution from Erica and the Commonwealth. "Secondly, the Commonwealth
alleged the first set of text messages was April 2015 when the coupie began their seperation,
that he began sending threatening messages. Expert teétimony'would have perjured Erica's
testimony andvthe Commonwealth's allegations during motion in limine getting-the messages
admitted, even though that set was ruled inadmissible,,because no messages came from the
Petitioner's cell phone in April 2014 whilé a preliminary protective order was active. Expert
testimony would have impeached the adverse parties. The motion in limine allegations changed
in trials in limine. The defense was.not notified properly.

Violatioh's of Petitioner's due process by the court to ndt afford him expert: testimony
and certification did not afford him an oppertunity to protect himself from the malicious
prosecution. The Commonwealth failed to reveal any foundational forensic analysis of the
dafes..The dates alleged at the pre-trial motion in limine changed during trial, not affording
the defense an oppertunity to prepare. Counsel was unable to investigate the éllegations
that the protective order was obtained because of threétening text messages because it was
only stipulated to at the one day trial. Not two months earlier at the cbntinﬁance hearing
or a week earlier at the pre-trial motion in limine. Petitionér filed for discovery and
the Commonwealth commenced a trial by ambush. Had the Commonwealth's misrepresentaion’'s
been properly discovered prior to trial, the defense would have been able to expose .the
adversaries ' malice, motive, and intent to maliciously prosecute him. TT Depriviﬁg Petitioner
of his due process to a prima facie showing ambushed him during trial by the on the spot
lay witness self-serving dates, times, foundational testimony, and impeachment evidence,
Which was all revealed on fhe spot. Depriving Petitioner his right to confront the expert
witness deprived Petitioner of impeachment evidence to perjure the layrwitness testimony
as to the identity of the author being him, expose manipulation tactics, and the |
untrustworfhyness of the data and source. Predjudice oﬁtweighed the text messagés probative

value and was material and not harmless.
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As é result, admission of the text messages were erroneous'" and "Extreme as to result
in a denial of a constitutionally fair trial, appeal and post-relief proceeding. As a result
in poking holes in Commonwealth's evideﬁce, the jury failed to come to a unanimus verdict
.on their first attempt. (Trans. Pg. 385-390). This proves the text message violations
significant constitutional err-and no harmless error occured. (Trans. Pg. 359-362).

As for amy "daddy" comments, Erica testified that the first thing she said was,

"Thomas Stop, I'm going to call the police'. (Trans. Pg. 145). The appeals court of Virginia

agreed. Simpson v. Commonwealth, (2017). Any child standing around would have inferred

that the intruder was Thomas, their father. It was also explained that they were calling
out for a father figure in a scary ordeal. (Trans. Pg. 359-362).

Lisa Washington's house was thirty plus minutes away from Erica's house. This fact
was misrepresented by the federal district court, resulting in an unreasonable determination.

The district court determind that Lisa Washington lived in the same neighborhood as Erica.

Simpson v. Clark,: 2023 U.S. DIST LEXIS 1503517(2023)Mestimony at trial was that Lisa saw Petit‘ion,er.

at 2am (Trans. Pg. 284), and Erica claimed the break-in also happened at 2am (Trans.Pg. 144).
It was agreed that if Erica's testimony was believable, you would have to believe her time
line. Lisa was also confused as to what day it was. (Trans. Pg. 256) Furthermore, the
Sheriffs office supplementary report reveal that the Commonwealth wasiéontacted by Rowe, first
two weeks before the trial alleging Petitioner was at Lisa's house. (Attch #2, Pg. 15). The
same report reﬁeals that Rowe pergured himsélfﬂj1the stand by saying»hé gets along with
everyoﬁe but he told the detectives that his baby momma wished the intruder GKilled them both".
(Attch #2, Pg. 6) This was impeachment evidence withheld ffan Petitioner. Lisa testified it
wasnt unusual for Petitioner to come to her home at that time of the night.

Frica's testimony thatshewas:100% si‘e that the voice she heard was Petitioner's, Reasonable
jurist coﬁld find that debatable because counsel explained her bias against the Petitioner
to the jury. (Trans. Pg. 359—362;12/08/2015). They were encouraged to ;eigh the Veraéit?
of Erica's alleged identification of intruder's voice accofdingly, that she had a protective

order against him and he would be the first peréon she would think was the intruder.
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A search of Petitioer's mother's vehicle and Erica;s property yielded no evidence
of a weapon as described bt the victims. One shard of glass was located in a parking lot -
containing "Hundreds' of vehicles, but the Commornwealth could not link any piece of glass
to the crime scene.

Not only did the district court misrepresent the material allegations, that "[Petitioner]

'admitted that he had driven his mother's car to Erica's neighborhood", it happened a second
time in the courté written opinion.that "Simpson alleges thét-FergusOﬁ had told him that
Rowe 'was upset with Holly for saying that and [Holly] said that [Petitioner].should know

© that", No where in the trial records, or post-relief proceeding records does it state

Petitioner said or testified to any of the district court's determining factors. Petitioner

didnt testify at trial. Simpsoﬁ v. Clark, @023 U.S. DIST LEXIS 150351 (2023). The mistakes
were pled on COA's but denied. |

Because the jury couldnt reach a verdict on its first attempt, even with the evidence

above, the text messages are material, predjudicial, and not a harmless admission. 7~ - =

 The vdh Cireoik has idmbified a conflicd which Hhis Courd has nof set
precedant for. United States v. Chavee - Logez (4 ;f77 . A0i9). And Settle
two of the three Queskions Aesented dealing widh fent messages rovndety on
%eééinmy . -




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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