


Third District Court of Appeal
State of FFlorida

Opinion filed October 15, 2025.
Not final until dlsposmon of timely fuled motion for rehearmg

No. 3D24-0527
Lower Tribunal No. F03—20444.

Alejandro Ferrer,
Appellant,

VS.

State of Florida, -
Appellee.

An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from
the Circuit Court for Miami-Dade County, Miguel M. de la O, Judge.

Carlos J. Martinez, Public Defender, and Susan S. Lerner, Asmstant
Public Defender, for appellant.

James Uthmeier, Attorney General, and Linda Katz, Assistant Attorney
General, for appellee.
Before EMAS, LINDSEY, and LOBREE, JJ.

PER CURIAM.

" Affirmed.
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The Defondant,
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represented b)'r
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NARID Pcac, his/her a!:torney of. :jgcng, B e S
|The Statesrepresented’ by, TomN PilIoVOLos, hdiet‘énc 'State's Attorney, ‘and
having: . . Lt e s P , Y ' ius Wy,
D been tried and found guilty . Y . ; 1

[X] entered plea of gu:llt:y
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0 entered plea of nolo contandete

COUNT

ALEJANDRO FERRER, . baing. personally. beforecthis :Court:
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"2 FIREARM/WEAPON/POSN BY CONVICTED FELON/DELINQUENT - 2/P

3 AYSAULT/AGGRAVATED/WITH A PIREARM 3/F
' § [N

4 assmm-/nemvnmnlwxmmtrrﬁxg'w:._ 2 A R BRI &S

. . K {\,
6 GRAND.THEFT 3RD DEGREE s ot v 3/r
SRE TR L S A A £
7 BATTERY/AGGRAVATED/WITH A DEADLY WEAPON 2/¢

and no cause being shown why the Defenéant
THAT the Defendant is hereby ADJUDICATED GUILTY of the above crime(s}.

&

782.04(2)
777,04
775.087
790.23 (1) {(a)
775.087

784.021(1) (a)
775.087 -

784.031(1) (A) -~

775.087

 812.014(2) (C)

812.014(1)

784.045 (1) (a)2
775.087

should not be adjudicated guilty, IT IS ORDERED

JER-03/24/06
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1M THE GIRCUIT COURT OF THE ELEVENTH JUI"CIAL, CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

. DIVIBION | ., .
(cemmdln |  CHARGES/COSTS/FEES ' CASE NUMBER: F03-020444
PLAINTIFF (S) VS. DEFENDANT (S) ‘

THE STATE OF FLORIDA ALEJANDRCO FERRER

« Alejandro Ferrero, Roberto Ferrero, Freddy Selinas

The Defendant isg hereby ordered to pay the following sum indicated:

$50.00 Purguant to F.8. 938.03(4) (Crimes Compensation Trust Fund}.
$3.00 Three dollars as a court cost pursuant to F.8. 938.01 (1) $3 00 (Criminal
Justice Trust & Eduecation Punds) .
$200.00 - Purgsuant to 938.05(1) (Local Government Criminal Justice Trust Fund).
$40.00 Pursuant to F.S. 27.52(2) (Public Defender Application Fee).
$3.00 Pursuant to F.S. 938.19 (Teen Courts).
$50.00 Purauant to F.S. 775.083(2) (Crime Prevention Programs).
52.00 Two dollars aé a court éost pursuant to F.S. 938.15 §2.00 {Criminal
' Justice Trust & Education Funds).
$65.00 Purguant to F.S. 939.185(1) {(a) (Rssessment of Additional Court Costs as
adopted by Ordinance 04-116)
$85.00 Purguant to F.S. 939.185(1) (b) (Surcharge as adopted by Ordinance 05-123)
$498.00 - TOTAL

day of March, 2006.

DONE AND ORDERED in Open Court in Miami-Dade QMO:.{
' Jud

E RONAL ESNICK

(W=WAIVED/ S=SUSPENDED)

REV 10/02 JER-03/24/06 : Page 2 of 3
Clerk's web address: www.miami-dadeclerk.cbm


http://www.mlami-dadeclerk.com

. ( ﬂ/ln THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA.

3 IN THE COUNTY COURT, IN AND FOR MIAMI-DADE COUNTY, FLORIDA.

DIVISION - ©
A CRIMINAL
O OTHER

THE STATE OF FLORIDA VS, - ‘! % :

PLAINTIFF DEFENDANT

?ASENUMBER:féﬁ - 26 ‘-€~’-{"—f

FINGERPRINTS OF DEFENDANT

| herby certify that the foregoing fingerprints on this judgment are the
fingerprints of the defendant named above, and that they were placed thereon by
+ said defendant in my presence, in open court, bn this date arid that the defendant

- provided the below Social Security Number or was unable to provide said number
as indicated.

Fingerprints taken by: / W s Aﬂr'/# .

1. R. Thumb 2. R. Index ~ 3.R. Middle

" Name : T Title "
FINGERPRINTS OF DEFENDANT A N
4. R.Ring 5. R. Little

Social Security Number of Defendant _.S9S ~ 3"!'1'5&!30

DONE AND ORDERED in Open Court in Miami-Dade County, Florida this

day of

v

Page__o? 3  RONALD C DRESNICK

-~ JUDGE

PO
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1M THE CIRCUNT COURT OF THE SLEVENTH JUDICIAL, CIRGUIT IN AND FOR MIAMI-DADE GOUNTY, FLORIDA 258

. DIVISION v

. : ‘ SENTENCE
CRINEHMAL * |° )

AS TO COUNT: 2

1 PLAIRTIFF(S) VS. DEFENDANT (S)

THE STATE OF FLORIDA ALEJANDRO FERRER

CASE NUMBER:F03-020444 OBTS NUMBER

~ Alejandro Ferrero. Roberto Ferrerc, Freddy Selinas

| attorney (s) :RHURRUM B WamID,CAC

an opportunity to

having beea shown:

The Defendant,- béiﬁg perscnally before this Court, accompanied by his/her
and having been adjudicated guilty herein, and the Court having given the defendant

be heard and to offer matters in mitigation of sentence, and to show cause why
he/she should not be sentenced as provided by law, and no cause

IT IS THR SENTENCE OF THE COURT that the defendant is hereby:
Iz hereby committed to the custody of the Florida Departmaent of Corrections..

TO BE IMPRISONED: .
For a term of Natural Life.

,a%/u/os

REV 10/02 .
Clerk's web address; www.mianmi-dadecleri.com
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IN THE CIRCUIT COURT OF THE GLEVENTH JUDICIAL, CIRCUIT 1N AND FoR m;ﬁgnn;cébﬁfm& . R o
A - _ " [ 5o R TP AL - b J

DIVISIO N

T sENTENCE

(X] cromban - [+ o

AS TO COUNT: 2, 7 SRR .

¥ —

PLAINTIFF (S) VE. DEFENDANT (S)

THE STATR OF FLORIDA ALRJANDRO FERRER
CASE NUMBER: F03-020444 OBTE NUMBER " .

i w & 3.

. Alejandro Perrera, Roberto Ferrero, "Freddy Selinag ” .

The Defendant, peing perscnally before this Court, acconpanzed by h;s/her T

attorney (s) :KEURRUM B WAHID, PCAC o )
and hnv;ng been adjudicated gu;lty herein, and the Court having given the defendnnt' >,
an oppottunxty to . :?'f
be*haard and to offer matterg in n;tigat;on of eentence, and to ehov cause why gg
he/ehe should not be aentenced as pzovided by 1aw, and no cauae D’ !
having been -hovm- o
IT I§ THE SENTENCE OF THE COURT that the defendant 1 o =

_Is hereby cammitted to the custody ,of tha Elorida Degartment of,Cor:ections..

TO BR IMPRISONED:

For a term of 30.00-Year(s).

JER-03/24/06
‘REV 10/02
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_Lm THE CLRCUIT COURT OF THE ELEVENTH JUDICIAL, CIRCUIT 16 AND POR MIAMMDADE COUNTY, FLONIDA 258

smsassmgamn ast—————————— - —
F —
. +

DIVISION )

4 . SENTENCE
[E] crrutnan’ |- _ T

A8 TO COUNT: 3, 4, 6

PLAINTIFF(S)

VS. DEFENDANT(S)

THE STATE OF FLORIDA . ALEJANDRO FERRER

CASE NUMBER:F03-020444

OBTS NUMBER

. Alejandro Perrero, Roberto Ferzrero, Freddy Selinas

The Defendant, being personally before this Court, accompanied by his/her

J. LUMPITY

T
attorney (s) :KHURRUM B WAKID, PCAC _“n
and having been adjudicated guilty herein, and the Court having given the defendant ;3;":'1
an opportunity to nire

. ~e
be heard and to offer matters in mitigation of sentence, and to show caude why ’..'j.'i_—-‘.c'
he/she should not be gentenced aa provided by law, and n¢ cause i&_f"__’;
having been shown: ::

IT IS THE SENTENCE OF THE COURT that the defendant is hereby:

. ." .,
U ARN

Is hereby committed to _the custody of the Florida Department of Corrections..
TO BE IMPRISONED:

For a term of 10.00 Year(sa).

JER-03/24/06
RRV 10/02 ) Page 3 of S5
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IN REF: Dafandant ' T ' N -
°  ALEJANDRO ' FERRER ’

. SPECIAL PROVISIONS

.

CASE NUMBER: F03-020444

AS TO COUNT:: 1, 2, 3, 4, 6, 7 : .
By appropriate notation, the follow:.ng provisions apply t&' the ‘serntence iinposéd:

-MANDATORY /- Mmimm PROVISIONS.

.

CATEGORY SPECIAL PROVISION DBSCRIPTION
Pirearm , Possession
P Y i G e » . , '
s . it TS, S S s L Ltey,
Firearn It is further oxdered that the opeciﬁed nandatory minimnn
unprisonnent provisions of. Plozida Statute 775.087 (2) are
" ' hereby “trpoded 'fo¥’ the mentunce epecified in:this count NN
4 et . T et a0t vt i Y A P syt Y anyg [ TR
Felony Offender . , . :l‘he defendant is, adjudicated A babitual violent felon

offender and has heen sent:enced to an extended tern in
v &ccordance with the provisiona ot Florida Statute

s

: sorved(prior n:o r_eleaee. 'rhe;;req\gisitg 1}.!@5[_1191 k;y&;l;g,
court are set forth in a separate order or stated on the
recoxd in open court.

7
A';‘ '\“ ,‘
A
! Yot
! vp
P X ! ¥ L - Je
JER 03/24/06
RBV 10/02 Page 4 of §
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IN REF: Defendant : ; 5
' 7 ' ALEJANDRO FERRER

. B
- .

OTHER PROVISIONS '

CASE NUMBER: FO03-020444

CATEGORY OTBBR PROVISION, DESCRIPTION ‘ ’ SPECIFICATION
Jail Credit

It is further ordered that the Defendant shall be ALL CREDIT TIME sﬁRVED PER COURT
allowed a total of the specified time as credit for time FROM 07/26/03
incarcerated prior to imposition of this sentence.

_Consecutive/concurrent It is further ordered that the gentence imposed for
ag to Other Counte counta specified shall run as indicated with the
sentence get forth in counts specified of this case.

COUNT512346&7CONCURRENT
. WITR EACH OTHER

In the event the above sentence ia to the Department of Cozxrections, the Sheriff of Dads County, Florida,
is hereby ordsred and directed to deliver the defendant to the Dspartment of Corrections at the facility

designated by the Department together with a copy of this Judgment and Sentence and any other documents
gpecified by Florida Statutes.

The defendant in Open Court was advised of his right to appeal from this sentence by filing motice
of appeal within thirty days from this date with the Clark of this Court, and the defendant!s right
to the assistance of counsel in taking said appeal at the expense of the State upon showing indigence.

DONE AND ORDERED in Open Court in Mieawi-Dade County, Florida - this _ 13th day of March, 2006.
- ‘-. ) :
E ROMALD C DRESNICK
JER-03/24/06 .
REV 10/02 ' Page 5 of 5 : 60
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¢ IN THE CRCUIT COURT OF YHE ELEVENTH JUDICIAL CIRCUIT 1h AND FOR MIAMI-DADE COUNTY. FLORIDA.
lomw THE COUNTY COURT IN AND FOR MIAMI-DADE COUNTY, FLORIOA.

?S‘ON )
CRIMINAL

FINGERPRINTS OF DEFENDANT ) '

D OTHER
THE STATE OF FLORIDA |
Mijandbo JWU)’ |
PLAINTIFE DEFENDANT
cq_seuuranR: 05 3?‘7761 R F 1L ED B
‘ _ L(R&K IN

{ hetby cemfy that the foregoing fingerprints on this judgment are the oo

fingerprints of the defendant named above, and that they were placed thereon by I’ © APR’ ? 7 -2006 .
said defendant in my presence, in open court, on this date and that the defendant
provided the below Social Secumy Number.or was.unable to provnde sald number .
as indicated.

Lt GLERK

F;ngerPMts taken by: \N\'QM U p/ Q’@ y 1 | Tﬁ— B

Name Title
" FINGERPRINTS OF DEFENDANT
LR:Thumb | 2.R'Indx ~ | ""3:RMiddle- T~ 4RRing |’ 5 R Litle

vy
ot

4. L Ring 5.L. Little

. tal
.

Soclal Security Number of Defendant

DONE AND ORDERED in Open Court in Miami-Dade County, Florida

Page ___of




1H THE SJPCUIT COURT OF THE SLEVENTH JUDICIAL, CIRCUIT IN AND FOR MIAMI-DADE COUNYY, FLONIDA
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DIVISION

A MITIGATED SENTENCE :
[X] es.xursax - :

"

A8 TO COUNT: 1, 2, 3, 4, 6, 7

PLAINTIFF (8) VS. DEFENDANT (8)

TEE STATE OF PLORIDA ALEJANDRO FERRER

CASE NUMBER:F03-020444 ' OBTS NUMBER

+ Alejandro Perrero, Roberto Forrero, Freddy Selinas

o :‘.,“' e w
: . , ot ST -
The Defend.ant:, being peraonally before this Court, accompanied by his/her .’cmcx IN8
attorney(s) :C. VIZCAINO FOR X. WAHID,PCAC L0
and having baen adjudicategi‘guilty herein, and the Couxt having given the defendant ) ) %
an opportunity to e TR O
be heard and to offer mattera in mitigation of sentence, and to show cause why ST ks >
he/she should not be sentenced as provided by law, and no cause Co {'; e
having been shown: . . &:
- " A
IT IS THE SENTENCE OF THE COURT that the defendant is hereby:

Is hereby committed to the cuatody of the Florida Department of Corrections..
TO BE IMPRIBONED:

FPor a term of 10,00 Year(a).

In the event the defendant is ordered to gserve additional split sentences, all incarceration portions
shall be satisfied before the defendant bagine service of the supervision terms.
SPLIT SENTENCE

Probation Length: 2 Year(s)

Followed by a period of (the specified 1ength), on Probation u.nder the suparvision of the

Department of Corrections according to the terms and conditions of ‘supervieion set forth in a
geparate order entered herein.

JER-05/02/06 , 62
REV 10/02 Page 1l of 3
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A L D . - rev mmas o aes - R T T R -

SN you must doieach of the following: ,_, " . RORIS)
- IS N not fater than the fifth day of each month, unless otherwrse directed you will make a fult and truthful reﬁort to
" your officet an the form provided for that purpose. ,
« 2..you will promptly and truthfully answer all inquiries directed to you by the court or oﬁ' icer, and allow your officer {0
visit you in your home, place of employment or elsewhere.
3. follow carefully and faithfully both the letter and spirit of valid instructions given you bya duly alithorizéd officer.
4. you will work  diligently at a lawful oocupatnon and advise your employer of your supervision status and support
your dependents to the best of your abrlr‘ty
5. you will submit to random testmg at any time Tequested: by your, ofﬁcer or the professional staff of any treatment !
center wheré you are receiving reatment, to detérmine fossible use of alcohol, drugs, or contralied substances. ,
6. you will submit to a waﬁﬁgw t0 your n, residence and vehidle.
7. you will pay the sum o r month plus urcharge towards the cost of supervision'unléss othérise
‘éxempt pursuant to F.S:948.09.
8. you will pay:all ¢ourt orderpd d monetary,obligations through the Pmbatron Officer with money orders made payable
to the Department of Ce ections wil disperse the monres as follows: ( plus surcharge ) N

‘you will attend and successfully compfete the- followlng l‘ehabnrr_tatron pro‘gram to: be selected by your officer or the
court. Further, you will abide by all rules-and regulations of the Program, aitend al': appointmants, and follow all .
tawful instructions and reoommen)gatlons of the director and staff: L
a) an inpatient/outpatiént | aicohof, Jdrisg; ' Jand orpéychological:

. program Py Sravars, L
b). the defendant is to'be heldnn the custody of unitil released to a representatlve of —— =
. or otherwise as directed by the officer o thé court. . T .l )
4. not use or possess alcoholic beverages for any purpose. L , i T
. ..5. not drive or operate a motar vehicle except. ;. .. -~

a) $ irt Costs™ -1 L ~ o
e by -$A A S victith costs o counts . ‘ e
' )t $eEZd HoTtrust fund” or 50.3° hours of cbmmumty §énvice  (F. s 27 3455)" T g
. d). -ys - pssment i ( . .- - v ', u. 5 ,: '
e) § '~ , rugtestrngfee - R e T )
v ) gy __réstifution payable to Y A R PR .
Dl T e ‘
g9 $ SNl fee _ o ‘ ' T ,
1. YOU SHALL COMPLY WITH THE FOLLOWING SPEC!AL CONDITIONS:
L 1. spend in custody of Miami-Dada County Corrections and comply wrth all rules of the institistion in 1
- -which you were placed with credit for, days  ime served. - v, oo
: spend wéekendsgaégmnmg . in the éustody of the:

l. .
? o, .

S perform o SN hours of community sefvice ata non—proﬁt orgamzation. as dlrected
+7...you will not assocrale‘ oommumcate of have any oontact wrth -

AR R S OV ST AN LN L
THE COURT,RESERVES THE RIGHT TO RESCIND MODIFY, REVOKE Suik R!lSIO TOH A\z ) THE PROVIDED
BY LAW. DONE AND GRDERED Mlaml-Dade County, MY Fofidd; tms , f1\00;

Nunc Pro Tunc, R :

Ty

SPIOHRD e
| have received a copy of the term and conditions of my;supervision 1 have read and understand these co mons and agree 10
report to the Department of,Corrections Probation, Ofﬁoe for furlher mstruchons Also I hereby consént 16° the disclosure of my
alcohol and drug abuse patient records, the conﬁdent:alrty of which is federally regutatecl under 420F1'-i "Part 11, for the duration of
my supervisian.

.
/ * ' o «
- .-

| ‘DEFENDANT DATE RSTRE R BV 6
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR DADE COUNTY, FLORIDA

it

DIV

CRIMINAL .
O OTHER ORDERS OF SUPERVISION @ 3/ Q DW

CASE NUMBER

STATE OF FLORIDA

CLOCK IN

DEFENDANTY

ORDERS OF SUPERVISION

2~ PROBATION

DRUG OFFENDER PROBATION (see addendumy}
SEX OFFENDER PROBATION (see addendum)
COMMUNITY CONTROL (see addendumy)
ADMINISTRATIVE FROB

FOLLOWED BY PROB poP

THE DEFENDANT HAVING: © ) ‘f\%& \ - — , f

a. " entered a plea of guilty/nolo confend een
b. /"’ been found guﬂty of: o 4
c prior probation is hereby revoked: =~ =
o - > a!
00 L, =
THE COURT HEREBY: } 2al ™ M
2 12.3Y, b Hab
adjudges you guilty of count(s) ] d 4 , Q 1 g
withholds adjudication of guilt for'countls) __~__- ¢ ) xr- © 3
o o> 2
IT IS ORDERED AND ADJUDGED THAT, SUBJECT TO THE LAWS OF THIS STATE: =g
— Q
f. you are hereby placed on for a period of Bl S 3
Followed by , for a period of: %y fobe

ervised by the Depaﬂment of Corrections.
/(;?Irt sentence) you shall be confined in:

the custody of Miami-Dade County Corrections for a period of: .
the custody of Miami-Dade County actions for a period of: . . .
after which you shall be placed on for a pefiod of

1o commence upon release.
(Administrative Probation) as defined in Ch948.001 F.S., After payment of a $50.00 processing fee plus ad%

surcharge, all conditions, except (J)(4) will be deleted.

IT IS FURTHER ORDERED AND ADJUDGED THAT YOU WiLL COMPLY WITH, AND CONFORM TO, CONDITIONS:
: se from confinement, 1o the

i you must report in person.l e i9 ( >af .. 2l
ation Office located at _ - ; directed.

K. Aﬂall not do any of the folfowing: m

1. you will not change your residence or employment or leave the 6 ur residence without first procuring

the consent of your officer.
2. you will not possess, own, or carry any fi firearm, or weapon.
3. associate with any person engaged in criminal activity.
4, violate any law of any city, county, state or the United States (a convactnon in a court of law is not

necessary for you to be found in violation).
5. you will not use intoxicants to excess or possess any drugs or narconcs uniess prescribed by a physician. Nor

will you visit places where intoxicants, drugs, or other dangerous substances are unlawfully, sold, dispensed, or

|

used. ‘ | \)\E

PAGF 1 OF 4
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IN REF: Defendant _ ema et
ALEJANDRO FERRER ' oo
L »
. o N ..’ ioe . TaL- o t
o MITIGATED OTHER PROVISIONS .
- s a— . )

CASE NUMBER: F03-020444 : '

CATEGORY OTHER PROVISION.-DESCRIPTION . - - ., 8PRCIFICATION .,

Jail Credit It is further ordered that the Defendant shall be < Y943 DAYSY ¢ o

allowed a total of the epeciﬁed 5153 as - cred;t £or time PR . ,

. ) | incarcerated prior to imposition of this aentence. ‘ ' )

Congacutive/concurrent It is further ordered that the sentence imposed for COUNTS 1,2,3,4,6 & 7 CONCURRENT

as to Other Counts counts spec:.f:}ed shall run as, indicated vith che WITH - EACE OTHER
i Tt LVioagy s o, h] s
: sentence Bet for!:h in c‘ountn ‘epecq:iﬁ of this Cace. '

LRI i 1M 1, -

In the event the above sentence ig-to- the‘Depat’tméﬁe'or -Coxrections,  the Shériff:6£:Dade:County, i?lorida,
‘18 hereby ordered and directed to delivor: the,detendant to che Department: of Corrections at the facility

-a 4 LT
decignated by the Depurcment t;ogether thh a copy ot thls Judgment and sgnggn;e and a.ny ‘other docmnto ~
specified by Florida Statutes. G NAS ENs Taden i

» t . ale o R I YRy

The defendant in Open Cou:t was advised of his tight to appeal fron thi‘sl?gntencc- i;y filing notice
of appeal within t:hirt:y days £rom this date with the Clotk _of thie mezt.. and the defendant's right
to the agsistance of counsel in cakiug said appeal Lt bhe' éxpense of tht'stare’ upbn” Showing indigence.

F O A P T T AR

v . ™

3 .

DONE AND ORDERED in Open Court in Miami-Dade County, Florida this 27th day of April, 2006.

JBR-05/02/06 ’ ' 64
RBV 10/02 Page 3 of 3 ’
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IN REF: Defendant
ALBJANDRO FERRER

.. .7 . 'MITIGATED SPECIAL PROVISIONS

CASE NUMBER: F03-020444

AS TO COUNT: 1, 2, 3, 4, 6, 7
By appropriate notation, the following provisions apply to the sentence imposed:
MANDATORY / MINIMUM PROVISIONS:

CATEGORY - l SPECIAL PROVISION DESCRIPTION
Firearm Pogsession
Firearm . ': It ig further ordered that the specified mandatory minfimum

Smprisonment provisicns of Florida Statute 775.087(2) are
hereby impcsed for the sentence gpecified in thie count.

Felony Offender The defendant is adjudicated a habitual violeat felony
’ offender an&‘has been sentenced to an extanded term in
accordance witk the provisions of Florida Statute
775.084(4) . A minimum term as specified above must be
gerved prior to release. The requisite findings by the
court are set forth in a separates order or stated on the
record in open court.
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA '
STATE OF FLORIDA,

Plaintiff,
CASE NO: F03-20444

v, ‘ ~ SECTION 60
ALEJANDRO FERRER,

Defendant.

. ORDER REVOKING
PROBATION AND IMPOSING SENTENCE

THIS CAUSE came before the Court for a violation of probation hearing
on October 10, 11, 17, and 20, 2023 (“Hearing”). After carefuliy considering
the evidence presented during the Hearing, the testimony of the seven
witnesses who testified, and argument of couﬁsel, the Court found o\n January
5, 2024 that Defendaht, Alejandro Ferrer (“Ferrer”), violated his probation and
set the matter for sentencing. On March 6, 2023, »the Court held a senter;c’irig
hearing where it took testimony from four witnesses (“Sentencing?). Based oﬁ
the Hearing and Sentencing, the Court makes the following factual findings
aﬁd legal rulings, and: imposes sentence. |
I BACKGROUﬁD. o

_OnAMarch 13, 200?,‘ Fei‘i:ér pled Guilty to Attempted Second Degree
Murder, Posses;ion of ellé--Firear'z:‘;i by a Convicted Felon, two counts of

Aggravated Assault with a Firearm, Grand Theft Third Degree, and Aggravated

JUDGE: MIGUEL M. DE LA O

Yy
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Battery with a Deadly Weapon. On April 27, 2006, Ferrer was sentenced,
pursuant to a negotiated plea, to ten years in State Prison with a ten-year
firearm minimum mandatory, followed by two years of probation as a Habitual
Felony Offender.

Ferrer completed his prison sentence on September 2, 2014. He was
taken into ICE custody and released February 2, 2015. Following his release,
Ferrer was instructed on the conditions of his probation. Because his prison
sentence ended on September 2, 2014, unless tolled, Ferrer’s probation was
scheduled to terminate September 1, 2016.

On June 16, 2016, Ferrer’s probation officer executed a probation
violation affidavit (“PVA”) alleging that Ferrer changed his residence without the
consent of the probation officer, that his “whereabouts are uriknoWn,” and that
he failed to report to probation for the month of June 2016.

The PVA was subsequently amended twice. On September 9, 2019, the
PVA was amended to add the additional‘.Violation that Ferrer left Miami-Dade
County and shot and killed Hasiel Gonzalez Rodriguez (“Rodriguez”) in Vance
County, North Carolina. On December 10, 2020, it was amended to allege that
Ferrer left his county of residence without permission and went to Nicaragua.

At the Hearing, the State proceeded on the second amended PVA, which
specifically alleged the following violations:

[#1]! Violation of Condition K-1, of the Order of

Probation, by changing his residence without first
procuring the consent of the probation officer, and as

1 For ease of reference, the Court has numbered the violations.
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grounds for belief that the offender violated his
probation, Officer Casal states that on or about 5-24-
2016, the offender did move from his last known
residence at 2838 SW 2 Street Miami, FL. 33155
without the consent of the probation officer, as told to
this officer by the subject’s ex-girlfriend Amanda Perez
on 6-13-2016 at 11:24 a.m. via text. The offender
whereabouts are unknown.

[#2] Violation of Condition L-1, of the Order of
Probation, by falling to make a full and truthful report
to the probation officer on the form provided for that
purpose and by failing to report to the probation office
as directed, in that, the offender failed to report to the
probation office between the first and the fifth day of
June 2016, as of June 14, 2016, and as grounds for
belief that the offender violated his probation, Officer
Casal states that the offender failed to report as
directed as of June 14, 2016. The offender
whereabouts are unknown.

ADDITIONAL VIOLATION AS OF 10/30/2019

[#3] Violation of Condition K-4, of the Order of
Probation, by failing to live and remain at liberty
without violating any law, The defendant committed
murder, by shooting and killing Hasiel Gonzalez
Rodriguez, on or about January 22, 2017, in Vance '
County, North Carolina, in violation of North Carolina
General Statutes, Section 14-17 [effective 2013]. An
arrest warrant was issued for the defendant under
North Carolina Case No. 17 CR 050448.

ADDITIONAL VIOLATIONS AS OF DECEMBER 8. 2020

[#4] Violation of Condition K-1, of the Order of
Probation, by leaving his county of residence without
first procuring the consent of the probation officer, and
as grounds for belief that the offender violated his
probation, Officer Casal states that on or about
January 22, 2017 the offender did leave Miami Dade
County, Florida, his county of residence, without the
consent of the probation officer and did enter Vance
County, North Carolina as evidenced by North
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Carolina Case No. 17 CR 050448 where the subject is
charged with murder.

[#5] Violation of Condition KJ[-]1, of the Order of

Probation, by leaving his county of residence without

first procuring the consent of the probation officer, and

as grounds for belief that the offender violated his

probation, Officer Casal states the offender did leave

Miami Dade County, Florida as evidenced by his

extradition from Nicaragua back to Miami Dade

County, Florida between the dates of July 2019 and

August 2019.

The State’s Memorandum in Support of Finding Defendant in Violation of
'Probation comprehensively recounts the evidence it introduced during the
Hearing. There is no point in this Court recounting all the evidence which the
State introduced, or the Defense’s rebuttal testimony, and it will only do so to
the extent needed to support its findings of fact.
II. FINDINGS OF FACT AND CONCLUSIONS OF LAW.
“Before a trial court can revoke probation, it must find that the

‘ probationef willfully and substantially violated a condition of probation.” Del
Valle v. State, 80 So. 3d 999, 1012 (Fla. 2011). The trial court must “consider
each violation on a case-by-case basis for a determination of whether, under
the facts and circumstances, a particular violation is willful and substantial
and is supported by the greater weight of the evidence.” State v. Carter, 835
So. 2d 259, 261 (Fla. 2002). “The burden is on the State to establish that the

probationer willfully violated the terms of his probation.” Howard v. State, 484

So. 2d 1232, 1233 (Fla. 1986).
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Having heard from seven witnesses, and received and reviewed
numerous exhibits in evidence, the Court concludes that the preponderance of
the evidence demonstrates that on or about January 22, 2017, Ferrer
murdered Rodriguez. In addition, the Coﬁrt concludes that Ferrer left Miami-
Dade County on or about June 2016 without the consent of his proba'tion
officer, thus absconding from supervision.

A. TOLLING OF PROBATION.

Relﬁng on Mobley v. State, 197 So. 3d 572 (Fla. 4th DCA 2016), Ferrer
argues that this Court lacks jurisdiction to violate his probation because his
probationary term expired on September 1, 2016. Ferrer would be correct but
for the fact his probationary term was tolled because he absconded from the
jurisdiction and did not make himself available for supervision.

The evidence that Ferrer absconded is overwhelming. First, there’s the
circumstantial evidence. On May 5, 2016, Ferrer asked for permission to move
to North Carolina with his girlfriend, Amanda Perez. 10-10-23 Hearing
Transcript at 41. His request was denied. Id. Ferrer said he was going to
move in with his father when Amanda Perez moves to North Carolina.?2 That

was the last time Ferrer reported to his probation officer. N

2 Ferrer’s father, Mario Ferrer, testified at the Hearing that Ferrer moved in with him
in May 2016, and remained in Miami until October or November of 2016. This
testimony is contradicted by Amanda Perez. Mario Ferrer also, quite incredibly, ,
denied knowing where Amanda Perez was living after she left Miami, 10-10-23 Hearing
Transcript at 157, and where Ferrer moved to after leaving his house, id., even though
Amanda Perez was working for him and Ferrer was living with her. 10-17-23 Hearing
Transcript at 157. Moreover, Ferrer’s father testified that he did not send money to
Ferrer to leave North Carolina in January 2017, which is also contradicted by Amanda
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. The officer did a home visit on May 12, 2016, and saw Ferrer. When the

~ officer did another home visit on May 17, 2016, he could not find Ferrer and
Amanda Perez was uncooperative that day. When Ferrer did not report in June
2016, the probation officer reached out to Amanda Perez on June 13, 2016.
She did not answer her cellphone but sent a text message to the officer
claiming that Ferrer.and she had split up and he had moved out. On June 23
the Absconder Unit received a tip that Ferrer was in North Carolina breeding
dogs with Amanda Perez, 10-10-23 Hearing Transcript at 51, which turned out
to be exactly where Ferrer was living and what he was doing.

In addition, on May 18, 2016, the day after the probation officer did the
home visit and tried to find out from Amanda Perez where Ferrer was located,
Ferrer posted on his Facebook page “ON THE POINT OF NO RETURN.” He
made no other postings untii September 2016 when he apﬁa{féntly (but
incorrectly) believed -his .probatio'n had expired. At that time, he started posting
pictures from North Carolina of the dogs he was breeding.

On September 4, 20 16, Ferrer informed a friend through Facebook that
he was living in North Carolina breeding dogs. He messaged another friend
that day that he had to lay low after he left Florida, and that he had purchased
a 1.5-acre property.

Second, the direct evidence also establishes that Ferrer left Florida in

May 2016 for North Carolina. Amanda Perez says she left for North Carolina

Perez. 10-17-23 Hearing Transcript at 47-48. Consequently, the Court does not
credit his father’s testimony.
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before June 2016. Id. at 147. She knows this because she did not pay the
June rent for her Little Havana apartment due to being in North Carolina
working on purchasing the property at 240 Country Acres Drive.3 Id. Amanda
Perez testified that Ferrer moved to North Carolina in one of her cars and she
stayed behind in Miami. Id. at 24. This occurred before she moved to North
Carolina. Id. at 27 (“Q. And you said that the defendant had gone up before you
went up? A. Yes.”). Since we know Amanda Perez left Miami before June 2016,
and the defendant left before her, we therefore know he left in May 2016 —
which aligns perfectly with the circumstantial evidence.

It is also clearly established that on July 22, 2016, Ferrer was living in
North Carolina. We know this because an eviction notice was posted that day
on the apartment in Little Havana. When that occurred, Amanda Perez drove
from North Carolina to Miami to pick up her daughter, Erica Perez, who was
still living in the apartment. 10-17-23 Hearing Transcript at 146-47. During
this time, Ferrer was living in North Carolina. Id. at 148-49.

The issue of this Court’s jurisdiction is controlled by the Fourth District
Court of Appeal decision in Williams v. State, 202 So. 3d 917 (Fla. 4th DCA
2016). In Williams, the defendant argued that his probation expired before he
was arrested and c}}arged with new offenses. Pursuant to Mobley ‘v. State, 197
So. 3d 572 (Fla. 4th DCA 2016), Williams argued that his probation had

expired because the violations pending at the time his probationary term

3 Amanda Perez bought the property in North Carolina on July 1, 2016. 10-17-23
Hearing Transcript at 27-28. . .
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expired did not accuse him of new law violations and thus his probationary
term was not tolled. Id. at 918.

The Court in Williams distinguished Mobley from Williams’ case because
Williams had absconded.

Our supreme court and three of our sister courts have
recognized that probation is tolled when a defendant
absconds from supervision. See Francois v. State, 695
So. 2d 695, 697 (Fla. 1997) (“|A]bsconding from
probation tolls the period.... One who absconds from
supervision is no longer under the controlling arm of
the state.”); Kimball v. State, 890 So. 2d 495, 496 (Fla.
5th DCA 2004) (“[W]hen a probationer absconds from
supervision, the probationary period is tolled until the
probationer is returned to supervision.”); Williams v.
State, 529 So. 2d 366, 367 (Fla. 2d DCA 1988)
(“/W]hen a probationer absconds from supervision, the
probationary period is tolled until the probationer is
once more placed under probationary supervision.”);
Ware v. State, 474 So. 2d 332, 333 (Fla. 1st DCA 1985)
(“I/W]henever a probationer absconds from supervision
his probationary period is tolled.”).

We follow our supreme court and our sister courts to
hold that when a probationer absconds from
supervision, the probationary period is tolled until the
probationer is once more placed under probationary
supervision.

The fact that the defendant here allegedly absconded
from supervision distinguishes this case from Mobley.
If the defendant in Mobley had been alleged to have
absconded from supervision, then Mobley's reasoning
would have been moot, as we would have concluded
there, as we do here, that the probationary period was
tolled until the defendant was once more placed under
probationary supervision.

- Id. at 920-21.



Page 9 of 21 Case No. F03-20444
' State of Florida v. Alejandro Ferrer

Ferrer argues that he was not charged with absconding, but this is
simply incorrect. The PVA in Ferrer’s case levels the same charge as in
Williams.

Seven months before the defendant's probation term

was set to expire absent any tolling, his probation

officer filed an amended affidavit adding two more

alleged VOPs: failure to make restitution payments

and changing residence without the probation officer's

consent. The amended affidavit further alleged that

the defendant's “current whereabouts is unknown.”

The circuit court issued a second warrant based on

the amended affidavit.
Id. at 918. See Canchola v. State, 255 So. 3d 442, 444 (Fla. 2d DCA 2018) (“a
probationer absconds when he removes himself from ‘the controlling arm of the

state’ by changing his residence without consent and leaving his probation

officer without knowledge of his current whereabouts.”).

Because Ferrer absconded from supervision prior to the expiration of his
probationary term, his argument based on Mobley v. State is inapplicable. This

Court has jurisdiction and the motion to dismiss the PVA is DENIED.

B. MOVING FROM LAST KNOWN RESIDENCE WITHOUT
CONSENT.

Violation #1 charges that Ferrer moved out of Amanda Perez’s home
without the consent of his probationer officer. Ferrer claims he moved into his
father’s home after advising his probation officer he would be doing so. Thé
State concedes that, after being told he could not move to North Carolina with
Amanda Perez, Ferrer informed Officer Casal _he was moving into his father’s

home and Officer Casal did not object. However, the Court concludes that
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Ferrer did not in fact move in with his father. He moved to North Carolina
instead — a move expressly forbidden by his probation officer. Therefore, the
Court ﬁﬁds that Ferrer did substantially and willfully violate condition K-1 by

moving to North Carolina.

C. FAILURE TO REPORT.

Violétion # 2 accuses Ferrer of failing to report to his probation officer as
of June 2016. This fact is undisputed by Ferrer. Therefore, the Court finds
that Fefrer did substantially and willfully violate condition L-1 by failing to
report to his probation officer.

D. LEAVING COUNTY OF RESIDENCE WITHOUT CONSENT.

It is undisputed that on or about January 22, 2017 Ferrer was in Vance
County, North Carolina without the consent of his probation officer. Ferrer
argues that because the probation officer was unaware of the precise date
Ferrer left Miami-Dade County, and thus charged Ferrer with leaving on or
about January 22, 2017 when the officer learned for a fact that Ferrer was in
North Carolina, his probation cannot be violated. The Court disagrees.

It was established during the Hearing that on or about January 22,
2017, Ferrer was in North Carolina without the consent of his probation officer.
* He might have left Miami-Dade County that day, he might have left a week
earlier, or he might have travelled back and forth. Yet, none of those
possibilities make any difference. Ferrer is accused of being in another

jurisdiction without the consent of his probation officer. The date when this
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first happened is relevant only for purposes of tolling Ferrer’s probationary
period. The Court finds that Ferrer did substantially and willfully violate
condition K-1 by going to Vance County North Carolina without the consent of
his probation officer. See IL.F, infra, for discussion of requirement that
probationers be on notice of the alleged violations.

Ferrer concedes he committed violation #5. See Defense Argument On
Why This Honorable Court Should Not Find The Defendant In Violation Of His
Probation at 15. Therefore, the Court finds that Ferrer did substantially and

willfully violate condition K-1 by going to Nicaragua.

E. MURDER OF HASIEL RODRIGUEZ.

As to Violation #3, the Court concedes that the evidence introduced at
the Hearing would not suffice to convict Ferrer because it does not establish
his guilt beyond a reasonable doubt. Unfortunately for Ferrer, that is not the
standard which guides this Court. “Proof sufficient to allow a crimiﬁal
conviction is not required to support a trial judge’s discretionary order revoking
probation; the state need only show by a preponderance of the evidence that
the defendant committed the offense charged.” Amador v. State, 7:13~So. 2d
1121, 1122 (Fla. 3d DCA 1998).

Although the evidence pfesented by the State is almost exclusively |
circumstantial, it is strong circumstantial evidence. Additionally, there is some

direct evidence of Ferrer’s responsibility for the murder of Rodriguez, and
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although challenged by the defense, it adds credibility to the strong
circumstantial evidence in the record.

The Court relies specifically on the following facts to conclude that the

State has proven by a preponderance of the evidence that Ferrer murdered
Rodriguez: |

¢ On the night of the murder, Ferrer’s girlfriend specifically remembers
him leaving their trailer, heading to the trailer where Rodriguez was
staying, and returning about two hours later very drunk.

e Immediately upon returning to his trailer from Jorge Colinas’ house
(where Rodriguez was staying) on the night of the murder, Ferrer
removed all his clothing and placed it in the washing machine along
with his boots.

o Immediately after placing his clothing and boots in the washing
machine, Ferrer took a shower.

e Ferrer went back outside after showering and Amanda Perez could
smell that he was burning things in the burn barrel.

e The burn barrel on Ferrer’s property contained the remnants of steel-
toed boots and phones which most likely belonged to Rodriguez.

e A bag found on or near Ferrer’s property contained the murder
weapon.

e There are pictures on Facebook of Ferrer brandishing a similar-
looking firearm posted on Ferrer’s account ébout two weeks before the

murder.
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We know this is Ferrer by the distinctive chest tattoos:

e Ferrer ran away from police officers the day after Rodriguez’s murder.
e Ferrer’s flight from North Carolina the day after fleeing from police.

e Ferrer’s flight from the United States to Nicaragua.
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¢ None of the suspects which Ferrer points to fled the scene, much less
the state or the country. They all stayed and cooperated with the
police.
e Amanda Perez told police in the days after Rodriguez’s murder that
Ferrer was “hot headed” and could “become violent.”
e Ferrer confessed to Amanda Perez that he killed Rodriguez.4
It is certainly possible that Ferrer did not himself shoot Rodriguez but
‘was, instead, a principal in the homicide — a meaningless distinction under
Florida law. See§ 777.001, Fla. Stat. (2023). Ferrer complains that the PVA
does not accuse him of being a principal in the murder of Rodriguez, but
Florida law does not require that he be charged as a principal.
Under [section 777.011], therefore, a person is a
principal in the first degree whether he actually
commits the crime or merely aids, abets or procures
its commission, and it is immaterial whether the
indictment or information alleges that the defendant
committed the crime or was merely aiding or abetting
in its commission, so long as the proof establishes that
he was guilty of one of the acts denounced by the
statute.

State v. Roby, 246 So. 2d 566, 571 (Fla. 1971). See Thomas v. State, 634 So.

2d 276, 277 (Fla. 4th DCA 1994) (affidavit of violation alleging that probationer

4 The Court rejects the insinuation that having travelled to Nicaragua to reunite with
her ex-boyfriend, Amanda Perez hallucinated that Ferrer admitting he murdered
Rodriguez. It is far more likely that the discussion in Nicaragua turned to the very
reasonable question of why Ferrer was now living in Nicaragua. The answer, of
course, is that he was evading arrest for the murder of Rodriguez and he explained
this to Amanda Perez. It is also far more likely that Erica Perez, in her misguided
attempt to help Ferrer, has tried to convince Amanda Perez that she imagined the
whole conversation. See Gaslight (1944) (trailer available at
https://www.youtube.com/watch?v=0ToLfQU2xmg) (last visited March 5, 2024).
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resisted arrest with violence, when he was actually convicted of resisting arrest
without violence, did not preclude a finding that he was guilty of violating his
probation). Nevertheless, the Court concludes that it is more likely than not
that Ferrer committed the murder himself, with or without the assistance of
others.

Ferrer argues vehemently that these circumstances can all be explained
away. The difficulty for Ferrer is that at some point there are too many
coincidences for it to all be a coincidence. For this Court to conclude that if is
more likely that Ferrer did not murder, or assist in the murder of, Rodriguez
this Court has to accept it is simply a coincidence that Rodriguez was staying
in the trailer next door to Ferrer, that Ferrer left his trailer walking towards
Rodriguez’s trailer hours before the murder, that Ferrer was gone from his
trailer for two hours, that he removed all his clothing and placed them directly
into the washing machine (along with his boots) immediately upon returning
home, that he immediately took a shower after placing his clothes in the
washer, that he burned items in the burn barrel on his property after taking a
shower, that a cellphone similar to Rodriguez’s and a pair of steel-toed boots
where found in the burn barrel, that Rodriguez bought steel-toed boots the day
before, that a bag was found with the murder weapon near Ferrer’s property,
that the murder weapon looks very much like the one of the guns Ferrer is
holding in a picture he posted to Facebook days before the murder, that he ran
away from a police officer that came to the property inquiring about Rodriguez,

and that his girlfriend says he admitted killing Rodriguez. It’s possible
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Rodriguez is the unluckiest man in the world and events have conspired to
make him look guilty. Or maybe he did in fact murder Rodriguez, using one of
the guns he flashed on Facebook, burned Rodriguez’s belonging in the burn
barrel, and fled from police (all the way to Nicaragua) to evade arrest. The
Court concludes the latter is more likely — far more likely — than the former.

Ferrer also argues that neither Amanda nor Erica Perez heard a gunshot
the night Rodriguez was murdered.> This is hardly exculpatory. We know
Rodriguez was shot — that neither of the Perez women heard the shot does not
negate the sad fact that he was.

In addition, Ferrer relies on the testimony of Erica Perez in a failed
attempt to establish an alibi for where he was for part of the time when he left
his trailer the night of the murder. The alibi attempt fails because this Court
does not find Erica Perez credible and the timeline she provides does not match
the established facts.

Erica Perez claims she remembers thé night Rodriguez was murdered
because her bearded dragon had a near death experience and Ferrer helped
revive it. However, she also says that Ferrer left Nort1:1 Carolina “maybe a week,
a few weeks after” after that night. 10-20-23 Hearing Transcript at 67. See
also id. at 71-72 (police came a week or two after the bearded dragon incident).

Yet, it was undisputed that Ferrer left North Carolina on January 25, 2017,

5 It should be noted that some of the exhibits introduced into evidence at the Hearing
depict a firearm with a silencer attached.
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less than three days after Rodriguez was murdered in the late evening of
January 22, 2017.

Another reason this Court gives little credence to Erica Perez’s testimony
is that even after the rule of sequestration was invoked by Ferrer’s counsel, 10-
10-23 Hearing Transcript at 10, Ferrer was on the telephone with her on
October 12, 2023 relaying details about the testimony elicited during the
October 10, 2023 hearing. 10-20-23 Hearing Transcript at 89-90. More to the
point, he felt sufficiently confident that Erica Perez would do anything to help
him that he told her what he needed Amanda Perez to say about the date he
moved to North Carolina. Id. Setting aside the impropriety of telling a witness
what others have testified to after the rule has been invoked, it is very telling
that Erica Perez was the conduit for Ferrer’s attempt to establish a beneficial
timeline through Amanda Perez’s testimony.

Finally, Erica Perez’s repeated hedges, deflections, and outright
unresponsiveness during the State’s cross-examination reinforces this Court’s
conclusion that her testimony is not credible. Simply put, she will say
anything to help Ferrer avoid the consequences of his actions.

F. POSSESSION OF A FIREARM. .

The State suggests that the Court can also revoke Ferrer’s probation
because there was sufficient evidence to establish that he committed the
offense of possession of a firearm by a convicted felon and that he possessed a
firearm in violation of his conditions of probation. See State Memorandum in.

~

Support of Finding Defendant in Violation of Probation at 15. While this is all
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true, the Court cannot violate Ferrer’s probation on grounds not alleged in the
PVA. Officer Casals’ testimony that he did not amend the affidavit to include
possession of the firearm because he believed it was subsumed by the
allegation that Ferrer shot Rodriguez is unavailing under binding Third DCA
precedent.

The evidence at the hearing showed that the defendant

had been in possession of a firearm. It is evident that

the trial court revoked his probation on the theory that

as a convicted felon, it was illegal for the defendant to

possess a firearm. See § 790.23, Florida Statutes

(2002).

However, the affidavit of violation of probation did not

make this charge. The affidavit charged that the

defendant had committed the offense of grand theft of

a firearm. At the revocation hearing, there was no

evidence that the defendant stole the firearm, only that

he possessed it. We therefore must reverse the finding

that the defendant committed the offense of grand
theft of a firearm.

Nadal v. State, 855 So. 2d 257, 257-58 (Fla. 3d DCA 2003).

There is, however, strong precedent from the Fourth DCA that would
support this Court finding that Ferrer did violate his probation by possessing a
firearm because he was on notice of the allegations concerning his involvement
in the murder of Rodriguez. See, e.g., Fréiheit v. State, 458 So. 2d 1172 (Fla.
4th DCA 1984).

In Evans v. State, 409 So. 2d 1078 (Fla. 4th DCA 1981), probationer was
accused of violating his probation by committing two burglaries, but the trial
court fouﬁd him guilty of grand larceny and aiding and abetting instead -

crimes which were not even lesser included offenses of burglary. Id. at 1079.
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Regardless, the appellate court affirmed the revocation of the defendant’s

probation.

Appellant knew from the affidavit of probation violation
that proof of a larceny would be adduced at the
probation revocation hearing. The affidavit in question
charged Evans, in both counts, with “unlawfully
enter(ing) and remain(ing) in a structure ... with the
intent to commit the offense of larceny therein.”
Consequently, Evans was not denied due process
notice as to the facts and circumstances the trial judge
would consider to determine whether probation should
be revoked.

Id. Here, Ferrer was accused in the PVA of shooting Rodriguez.

In Norris v. State, 383 So. 2d 691 (Fla. 4th DCA 1980), Norris was
accused of violating the special condition of probation “requiring him to live
honorably, by commifting a battery upon his wife on two separate occasions.”
d. ét 692. However, the affidavit of violation did not charge Norris with failing
to live within the law. The Fourth DCA again affirmed the trial court’s finding
that the defendant had violated his probation.

[Norris] was expressly charged with violating his
probation by committing two successive batteries upon
his wife. The details of the batteries were set out in the
charging affidavit. One of the conditions of appellant's
probation specifically prohibited him from violating the
law. Both the affidavits and proof showed that he had
violated the law on two occasions and hence was in
violation of his probation. No contention is made, nor
is there any indication in the record, that appellant
was prejudiced because, rather than the charging
affidavit alleging that the misconduct in question
constituted a violation of the condition of probation
requiring the appellant to live within the law, the
affidavit instead alleged that such conduct violated the
condition requiring him to live honorably. We find that
the appellant had specific notice of the actual
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misconduct charged. '

Id. at 693. By comparison, the PVA here specifically accused Ferrer of
shooting Rodriguez and his order of probation specifically forbade Ferrer, both
as a probationer and a convicted felon, from possessing a firearm.

Although these Fourth DCA cases relied on the Florida Supreme Court
precedent of Hines v. State, 358 So. 2d 183 (Fla. 1978}, this Court feels
constrained by Nadal due to its similarity to the issues in the instant matter
and because it was decided 25 years after Hines. Although the Third DCA did
not refer to Hines in Nadal, this Court must assume it was aware of it and
determined that on the facts presented it was ndt controlling. Of course, the

Third DCA could distinguish or recede from Nadal in this case.®

IIl. SENTENCE.

The only issue remaining is the appropriate sentence for such a
substéntial and willful violation of probation. Ferrer has crimes over the years
and received second and third chances. Most relevantly, Ferrer was given
probation on the underlying offenses in this case, despite the fact he had
demonstrated an utter disregard for the victim’s safety. Yet, less than two
years after his release from prison, he violated probation by absconding and

then murdered Rodriguez.

6 The State could also amend the probation affidavits as the Third DCA noted in
Nadal. See Nadal, at 258 (“On remand the State is free to seek revocation of the
defendant's probation on the correct charge. Hodges v. State, 370 So. 2d 78, 79 n.1
(Fla. 2d DCA 1979)").
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Nothing the criminal justice system has done to rehabilitate and deter
Ferrer has worked. Nothing this Court can do will bring Rodriguez back to
family. But this Court can appropriately punish Ferrer for the serious, violent
offenses for which he was placed on probation and incapacitate him fo1; a long
period of time to protect others whom he would hurt.

The Court revokes Ferrer’s probation due to his willful and substantial
violation of conditions K-1, L-1, and K-4 of his probation. Based on the
seriousness of the crimes for which Ferrer was .on probation, and the manner
in which he violated this probation, the Court revokes his probation and
sentences Ferrer to credit time served for each count of aggravated assault with
a firearm, 15 years state prison for possession of a firearm by a convicted felon,
credit time served for the grand theft in the third degree, 15 years in state
prison for aggravated battery with a deadly weapon, and life in prison for
attempted second degree murder with a firearm. All counts to run cbncurrent
but not coterminous, and with credit for all time Ferrer has already served in
jail on this case.

DONE AND ORDERED in Chambers at Miami-Dade County, Florida, on

this 6t day of March 2024.

Miguel M. de la O
Circuit Judge
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; ORDER DENYING RULE 3.800

MOTION T SET ASIDE/CORRECT SENTENCE . .’

AR

Tmscmsn,came before the Court on quenda_nt, Alejandro Ferrer’s,
Rule 3.800 Motion to Set A's.id‘é‘/ Correct Sgni;éch. '1"1,}123' Court has reviewed the
motion and is fully advised in the premises. The motion is DENIED

Even if Erlinger v.;United States, 602 U.S. 821 (2024), is one day deemed
to apply to Florida’s 10-20-Life law or_the Habitual Felony Offender
enhancement, both enhancements were applied Wt%g:n Ferre;" \x;és cohviétc_:d in
2006. The precedents upon which Erlinger is grounded; ‘Apprendi v. New
Jersey, 530 U.S. 466 (2000) and itsrpi'o'ge.riyv, are %lfo't_gfiye'n‘ retroactive
appncaﬁén. See Hughes v. State, 901 So. 2d 837, 847-48 (Fla. 2005).

Moreover, Ferrer entered a plea‘of guilty to the Information which

contained th¢ allegations which qualified Ferrer for sentencing under Florida’s
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STATEMENT OF THE CASE AND FACTS

Alejandro Ferrer’s probation was set to expire on September 1,
2016. (R 526). On June 15, 2016, his probation officer filed a
violation of probation affidavit for failing to report in June 2016 and
"~ change of his address without permission from his probation officer.
(R 526). In 2019, three years after the September 1, 2016 expiration
date, amended affidavits were filed, alleging a new law violation for
an alleged murder in January 2017 in North C?rolina. (R 526).

The defense filed a rpotion to bifurcate the probation violation
hearing and to dismiss the new law violation, arguing that Mr.
Ferrer’s probation period expired before the alleged corhmission of
the new law violation and thus the trial court lacked jurisdiction to
consider the new law violation. (R .1 14-117).

Probation Officer Benito Casal testified in deposition that
arouhd April and again in May of 2916, Mr. Ferrer told him that he
was mdving back in with his father in Miami because his girlfriend |
was moving to North Carolina. (R 382-284). At the probation
violatién hearing, Officer Casal adniittéd that his case notes from
. May reflected that “subject stated he will move back to his father’s

house.” (T 79). On June 13, 2016, Officer Casal spoke to his

.



girlfriend who told him that Mr. Ferrer had moved out some weeks
before. (R 387).

At the probation violation hearing, Officer- Casal acknowledged
that Mr. Ferrer told him he was going to move back in with his
father and that hé nAever attempted to contact Mr. Ferrer at his
father’s house after that. (T 86). The probation officer agreed that
the change of residence without permission and failure to report
allegations in the originaleune 2016 violation of probation were
technical violatiéns and that he had r'1e'ver' violated him before June . .
2016. (T 70-73). |

Mr. Ferrer’s father testified and confirmed that his son moved
back in with him sometime around May or June 2016 for about six
. months. (T 142-153). His son moved out around October or
November 2016, around Thanksgiving, as the father recalled. (T
150-153). This was consistent with the testimony from Erica Perez,
the daughter of Mr. Ferrer’s then girlfriend who testiﬁéd fhét Mr. |
Ferrer movéd back in with his father and that while she moved from
Miami to North Carolina to live with her mother sometime after’

summer school finished, that Mr: Ferrer moved up to North

Carolina sometime in early November 2016, when the leaves turned

2



orange, “which was a bid deal for someone who hasn’t seen it.” (T
767; 810).

The sum of the testimony from Mr. Ferrer’s girlfriend, Amanda
Perez as to when Mr. Ferrer moved up to North Carolina was that
she was unable to say with any degree of certainty when she moved
up to North Carolina, let alone when Mr. Ferrer moved up there. (T
684-669). She recalied that he moved out of their apartment and
began living with his father and that she and her daughter stayed
in the apartment through the summer so her daughter could finish
summer school. (T 668-669). She recalled that that when they did
move to North Carolina it was sometime affer the start of the high
school year there and that the daughter was upset about having to-
enroll there after the school year had already begun. (T 669).

The State presented no direct evidence to contradict that Mr-.
Ferrer continued to reside in Miami, at his father’s house after the
eviction until sometime after his probation expired on September 1,
2016. Nonetheless, the trial court ultimately concluded, although
the initial affidavit of Violation of probation did not allege this, that

Mr. Ferrer had absconded to North Carolina sometime before

September 1, 2016, and thus the trial court concluded the

3
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confessed to her while she was visiting him in Nicaragua, that she
was suffering from a psychotic breakdown during that trip and was
imagining that he confessed.

The trial court revoked Mr. Ferrer’s probation on the FO3-
20444 probation case and sentenced him as follows: on the count of
aftempted second-degree murder with a firearm - a life sentence;
possession of a firearm by a convicfed felon -fifteen years; two
counts of aggravated assault — CTS; one éount of aggravated battery
with a firearm - fifteen years; and grand theft - CTS. (R 62-64). The
trial court announced that the HVO status remained. (R 764).

The life sentence was imposed on the attempted second-degree
murder With a firearm offense. Such an offense is a éecond—degree
felony punishable up to 15 years, unless reclassified under the

felony reclassification statute, §775.087(2)(a)3, Florida Statutes, as

a first-degree felony and provided that the convicted person
discharged a firearm that caused death or great bodily injury. In,.:
that instance, the person convicted “shall be sentenced to a
minimum term of imprisonment of not less than 25 years and not

more than a term of imprisonment of life in prison.” Id.



Mr. Ferrer appealed, obtained a relinquishment and filed a
motion to vacate the sentences, arguing among other things, that
~ because no jury ever made a factual finding of this to support the

reclassification, the life sentence was illegal under Erlinger v. United

States, 602 U.S. 821, 825, 144 S. Ct. 1840, 1846, 219 L. Ed. 2d

451 (2024) (the imposition of the statuto;ily enhanced sentence Qf
life without a jury determining the facts necessary to support the
enhancement is unconstitutional and must be vacated.). The trial
court summarily denied the motion.
SUMMARY OF THE ARGUMENT

The court lacked jurisdiction to violate his probatio‘n unless
the probationary term set to have expired on Septemner 1, 2016
was tolled. The trial court erroneously concluded that there had
been a telhng upon its erroneous ﬁndmg that Mr. Ferrer absconded
before then Even the probation officer Casal admitted that his
initial affidavit alleged only two technical violations, to wit: failure to
report and changing residences without permission. It was
uncontroverted that sometime around May 2016 Mr. Ferrer told
Probatlon Officer Casal that he was moving back in with his father

and that Probation Officer Casal never contacted the father or went

7



.. to the father’s house after being told of the switch to check on Mr. |

Ferrer there.

This Court need not reach the alleged new law violation as it
should find that the probationary period was not tolled. It expired
on September 1, 2016 and therefore the trial court therefore iacked
jurisdiction to revoke based upon an alleged new law violation after
the probvatiornl.expired. Even sor, the State’s evidence,'colrvn'prised.
almost entirely of circumstantial evidence of proximity to the crime
scene and flight was legally insufficient.

Finally, the life sentence is illegal, based as it was upon

- statutory enhancements not proven by a jury beyond a reasonable.

doubt.
ARGUMENT
I
MR. FERRER’S PROBATION ENDED SEPTEMBER 1, 2016. IT WAS
NOT TOLLED. THE TRIAL COURT ERRED BY CONCLUDING
OTHERWISE. IT LACKED JURISDICTION TO REVOKE AND
SENTENCE HIM.
The trial court correctly observed that Mr. Ferrer was correct

that under Mobley v. State, 197 So. 3d 572 (Fla. 4th DCA 2016),

that the court lacked jurisdiction to violate his probation unless his



probationary term set to have expired on September 1, 2016 was

tolled. From there, however, the trial court erroneously concluded

that there

had been a tolling upon its erroneous finding that Mr.

Ferrer had absconded. Even the probation officer Casal admitted

that his initial affidavit had not alleged that he absconded.

(R 71-72).

Q. And he was actually within three months of
terminrating or less thar: three months when
you filed your affidavit of violation of
probation?

A. He was.

Q. Okay. And you filed the original] affidavit,
had two technical] violations correct?

A. Failure to report and change of address
without permission.

Q. Right. One failure to report?
A. One was changing residence.

Q. One was changing address without
permission. That was the only two originally
filed? C

A. Yes.

It was uncontroverted that sometime around May 2016 Mr.

Ferrer told Probation Officer Casal that he was moving back in with



his father and that Probation Officer Casal never contacted the
father or went to the father’s house after being told of the switch to
check on Mr. Ferfer there.

The trial court’s reliance on Williams v. State, 202 So. 3d 917
(Fla. 4th DCA 2016) was misplaced. The procedural posture was
different. There, the defendant filed a petition for writ of prohibition
" from the denial of the motien to dismiss the pfobation prOCeedings,
without any facts heving been presented as to whether the i
probation officer knew of the probationer’s whereabouts. The
Fourth District denied the writ without prejudice for the trial court
to conduct a hearing to determine whether the State could
demonstrate that the defendant absconded.

Our case is more like Young v. State, 739 So. 2d 1179 (Fla. 4t
DCA 199) where the probation officer did not visit the probatloner
at her address before the probationary period explred Young v.
State, 739 So. 2d at 1180 (“Appellant was not hiding, nor had she
departed from the jurisdiction of the state. She simply failed to
make a report. Had her probation officer visited appellant at her
listed address, she would have been able to find her, and an

affidavit of violation could have been served on her at any time at

10



that location. We hold that appellant had not absconded from
supervision by failing to file her monthly reports.”). See also:
Langley v. State, 839 So. 2d 826, 827 (Fla. 4th DCA 2003) (“We
reject the state's érgument that the mere failure to file reports,
without more, require;s the court to toll the period of probation.”).
Finally, it was a denial of due process for the trial court to
have sua sponte concluded thét the probation period had been
tolled based upon a ﬁnding that Mr. Ferrer absconded when there
was no allegation of him having absconded from supervision beyond
the two admittedly technical allegations in the initial affidavit of
railing to report and change of address without permission. Odom v.
State, 15 So. 3d 672 (Fla. 1st DCA 2009) (probation revocation
based on a violation not alleged in the charging document is a
deprivation of the right to du-e process, constituting fundamental
error.) —-
I
THERE WAS NO COMPETENT SUBSTANTIAL EVIDENCE TO
SUPPORT THE TRIAL COURT’S FINDING THAT MR. FERRER
COMMITTED, OR WAS A PRINCIPAL, IN THE MURDER.

This Court need not reach this issue as it should find that the

probationary period was not tolled. It expired on September 1, 2016

11



and therefore the trial court therefore lacked jurisdiction to revoke
based ﬁpon an alleged new law violation after the probation expired.
Even so, the State’s case consisted of hearsay testimony. and
circumstahtial evidence that added up to a showing that Mr. Ferrer
was living in a rural area of North Carolina on property in the
vicinity of where the body was discovc;,red and fled the area.
'Proximity to a crime scene and flight even when coupled with
knowledge that a crime is being cérﬁmitted is not legally sufficient
proof to sustain a probation revocation. See e-.g. Crapps v. State,
155 So. 3d 1242 (Fla. 4t DCA 20415) (evidence of proximity to crime
was insufficient to establish new law violation); Glover v. State, 17
So. 3d 886 (Fla. 4th DCA 2009) (proximity and ﬂight'insufﬁcient to
establish new law violation). |
The tfial court alternatively concluded that Mr. Ferrer rﬁust
have had something to do with the ﬁurder, either before or after,
and thus found that he was a principal. The evidence was legally
insufficient for thét as well. Smith v. State, 502 So. 2d 77 (Fla. 3d.
DCA 1987) (érror to revoke probation where the evidence that the

defendant was the driver of the car that sped off from police was

12



legaliy insufficient to prove th-at;l he was an aider and abettor to the
crime of burglary or robbery).

Moreover,.the amended affidavit of violation of probation did
not ailege the éommission of the new law offense of accessory after
the fact, so the trial court’s alternative finding to that effect is
unsustainable. Smith v. State, 502 So. 2d at 78 (just as the
defendant cannot be convicted of é charged substantive offense
based on evidence which proves involvement only as an accessory
| after the fact; “[lJikewise probation cannot be revoked where the |
proof supports only an offense other than the one charged.”).

| II1
THE LIFE SENTENCE IS AN ILLEGAL SENTENCE.

The life sentence was imposed on the F-03 attempted second-
degree murder with a firearm bffense. Such an offense is a second;
degree felony punishable up to 15 vears, unless reclassified under
the felony reclassification statute, §775.087(2)(a)3, Florida Statutes,
as a first-degree felony and provided that the convicted person
discharged a firearm that caused death or great bodily injury. In

that instance, the person convicted “shall be sentenced to a
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minimum term of imprisonment of not less than 25 years and nbt
more than a term of imprisonment of life in prison.” Id.

No jury ever made a factual finding V_of this to support the
reclassification. At the March 6,~ 2024 sentencing hearing following
revocation of probation, defense counsel pointed out that while the
victim of the FO3 offense had been shot in_. the leg, moderate injury
was checked off in the Origihai guideline scoresheet. (R 749-7 56).
The trial court commented that if Mr. Ferrer did not admit to it
during the plea, then there is no evidence unless there is some
evidence. (R 751-752). The prosecution sfated that it did not have
the plea colloquy. (R 752). (Undersigned ordered the March 2006
plea colloquy, and the court reporter has filed an affidavit advising
it is no longer available).

After the notice of appeal was filed from the _2024 revocation
and sentencing;, this Court relinquished jurisdiction for Mr., Eex:r;er\
to file a Rule 3.v800 motion which he did, arguing Erlinger v.:tUni-t:‘ec;i
States, 602 U.S. 821, 825, 144 S. Ct. 1840, 1846, 219 L. Ed. 2d
451 (2024), which held that the imposition of the statutorily

~ enhanced sentence of life without a jury determining the facts

14



necessary to support the enhancement is unconstitutional and
‘must be vacated.

In Erlinger, the defendant pled guilty and was eligible for an
enhanced sentence under the Armed Career Criminal Act. The
presiding district judge made fact findings for the enhancement.
The Supreme Court held that under the Fifth and Sixth |
Arn‘;‘e'ndments, his sentence could not be enhanced; any such
enhancement required that a unanimous jury had to have found
beyond a reasonable doubt the facts necessary for him to qualify for
the statutory enhancement.

The Supreme Court held that only a jury may find facts that
increase the prescribed range of penaities to which a criminal
defendant is exposed. 'Judges may not assume the jury's factfinding
function for themselves, let alone purport to perform it using a mere
preponderance-of—the-evidence stendard. Erlinger’s rationale
applies equally to the HFO adjudication that increased the
prescribed range of penalties and upon which the trial ceurt
imposed rnin,imum mandatory sentences on the other counts.

Mr. Ferrer’s Rule 3.800 motion argued that the trial court

should vacate the life sentence and the other enhanced sentences
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and resentence without any reclassifications or enhancements, or
alternatively, the prosecution could opt to impanel a jury to
determine whether the State can prove beyond a reasonable doubt
the predicate facts for reclassification and enhancement. State v.
Manago, 375 So. 3d 190 (Fla. 2023).

The trial court summarily issued a written order denying the
Rule 3.800 motion concludihg that Erlinger was not retroactivé and
finding:

Ferrer entered a plea of guilty to the

Information which contained the allegations

which qualified Ferrer for sentencing under

Florida’s 10-20-Life statute. It appears more

than a little pointless to ask a jury to find that

Ferrer committed attempted second-degree

murder with a firearm, causing serious bodily

injury, when those are the facts to which

Ferrer admitted when he pled guilty.
(S.R). Respectfully, the trial court was wrong on both accounts. U.S.
v. Harvin, 2024 WL 456384 (11th-Cir. 2024) (applying Erlinger-to—-
pending appeal and rendering a summary reversal); State v. Carlton,
- A.3d -, 2024 WL 5240952 (N.J. App. 12/19/24) (giving Erlinger
pipeline retroactive application to cases pending on direct appeal).

Nor is it pointless. There was no concession that there had

been an admission of having caused serious bodily injury back in |
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2006 when the plea was taken. Defense counsel noted that the
scoresheet reflected moderate injury. There is no transcript of the
plea colloquy either.
CONCLUSION
This Court reverse and remand for dismissal of the
probation violation proceedings for lack of jurisdiction.
Alternatively, this Court should reverse and remand with directions
to vacate the revocation and/or sentences and remand for further
proceedings consistent therewith.
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Public Defender
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STATEMENT OF THE CASE AND FACTS
Appellee accepts ‘Appellant’s facts as a generally accurate
account of the proceedings below. Any correctic')nsvor additiorival facts
which the Appellee seeks to bring to the attention of the Court are

contained in the argument portion of the brief.



POINTS INVOLVED ON APPEAL

I. WHETHER THE TRIAL COURT HAD JURISDICTION
TO REVOKE DEFENDANT’S PROBATION BASED ON
THE AMENDED VIOLATION OF < PROBATION
AFFIDAVITS WHERE THE PROBATIONARY PERIOD
WAS TOLLED DUE TO THE FACT THAT DEFENDANT
ABSCONDED, AND BECAUSE A WARRANT WAS
ISSUED? (REPHRASED).

II. WHETHER THERE WAS COMPETENT,
SUBSTANTIAL EVIDENCE TO SUPPORT THE TRIAL
COURT’S FINDING OF DEFENDANT’S WILLFUL AND
SUBSTANTIAL VIOLATION OF HIS PROBATION IN
CONNECTION WITH THE NEW LAW VIOLATION FOR
THE OFFENSE OF MURDER? (REPHRASED).

II. WHETHER THE TRIAL COURT PROPERLY DENIED
DEFENDANT’S MOTION TO CORRECT SENTENCING
ERROR AS ERLINGER DOES NOT APPLY
RETROACTIVELY AND THE RECLASSIFICATION OF
DEFENDANT’S OFFENSE AND SENTENCE RELATED
BACK TO WHEN DEFENDANT ENTERED HIS GUILTY
PLEA IN 2006 AND ANY OBJECTION TO SAME WAS
WIAVED? (REPHRASED).




SUMMARY OF THE ARGUMENT

I. Defendant argues that the lower lacked jurisdiction to hear

the violation of his probation for those violations.:alleged-in the

-amended affidavits of violation of probation because the probationary
period expired on September 1, 20.16, prior to the amendments, and
was not tolled. The State ma‘intains the trial court had subject matter
jurisdiction to hear and rufé on fhe_i:)fébation )Viblétions set forth in
the amended affidavits because the probationary was tolled.

An affidavit of violation of probation was filed on June 15, 2016,
which alleged that Defendant changed his residence without the
consent of his probation officer, that ljli;s,;‘:‘;ﬂi:n;r'eabo'u:ts ar:a unknown”,
and that he failed to file a report. The affidavit was first amended nn
September 9, 2019, to include the additional violation that Defendant
left Miami—bade County and shot and killed Hasiel Gonzalez
Rodriguez in North Carolina, on or about January 22, 2017.

By alleging that Defendant changed his residence without the
consent of fhe probation officer, and that his whereabouts are

unknown, the initial affidavit sufficiently alleged that Defendant had

“absconded, which is a common law basis to toll the probationary
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period. Also, because a warrant was issued after the affidavit of
probation violation was filed, the probationary period was tolled
under § 948.06(1)(g). Thus, the trial court had jurisdiction to hear
the violations of his probation alleged in the amended affidavits of
violation of probation.

II. Based on the evidence established over the course of the”four'
~day hearing on the revocation of probatiorll, there was no competent,
substantial evidence to support the trial court’s finding that
Defendant willfully and substantially violated his probation by
committing, or acting as a prinqipal, in the murder. Thus, the trial
court did not abuse its discretion in revoking Defendant’s ﬁrobation.

III. Based on Erlinger v. United States, Defendant argues that

his life sentence for attempted second degree murder, which was
statutorily reclassified from a second degree felony to a first degree
felony, is illegal. Defendant’s argument is without merit.. In 2006,
Defendant entered a plea to the charged offense, which was properly
reclassified from a second degree felony to a first degree felony, based
on Defendant’s discharge of the firearm. As a first degree felony,

Defendant was subject to the amaximum sentence of life in prison.
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STANDARD OF REVIEW

I. A trial court's determination of its subJect matter Junsdlctlon

PR PR H e e ma e .y

is subject to de novo review. Canchola V. State 255 So. 3d 442, 444

(Fla. 2d DCA 2018).

II. When reviewing an order revoking probaﬁon, the éppellate
court first assesses whether the ﬁnding by the trial court of a willful
and substantial violation is supported by competent substantial
evidence. If the reviewing court finds that competent, substantial

evidence exists, then the standard of review for the trial court's

decision to revoke probation is abuse of discretion. Savage v. State,

120 So. 3d 619, 621, 623 (Fla. 2d DCA 20 13), Facen v. State, 386 So.
3d 991, 993 (Fla. 3d DCA 2023).
III. The legality of a sentence is a question of law, which is

subject to de novo review. Similarly, the appellate court’s review of

the constitutionality of a sentence is de novo. Simmons v. State, 273

So.3d 116, 119 (Fla. 3d DCA 2019).



ARGUMENT

I. THE TRIAL COURT HAD JURISDICTION TO REVOKE

DEFENDANT’S PROBATION BASED ON THE AMENDED

VIOLATION OF PROBATION AFFIDAVITS WHERE THE

PROBATIONARY PERIOD WAS TOLLED DUE TO THE

FACT THAT DEFENDANT ABSCONDED, AND BECAUSE

A WARRANT WAS ISSUED. (REPHRASED).

Defendant argues that the lower lacked jurisdiction to hear the
violation of his probation for those violations alleged in the amended
affidavits of violation of probation because the probationary period
expired on September 1, 2016, prior to the amendments, and was
not tolled. Defendant’s argument is without merit.

On March 13, 2006, Defendant pled guilty to Attempted Second
Degree Murder, Possession of a Firearm by a convicted Felon, two
counts of Aggravated Assault with a Firearm, Grand Theft Third
Degree, and Aggravated Battery with a Deadly Weapon, in case no.
F03-020444. Pursuant to the plea, on April 7, 2006, Defendant was
sentenced to ten years in prison, followed by two years of probation
as a Habitual Felony Offender. Defendant’s probation began on

September 2, 2014, and was scheduled to expire on September 1,

2016. (R. 53-66).



An affidavit of violation of probation was filed on June 15, 2016,
which alleged that Defendant changed his residence without the
consel?-tvoﬁhis..probation officer, that his “whereabouts are unknown”,
and that he failed to file a report to his probation officer on the
required dates in June of 2016. (R. 14). The probation violation
affidavit was subsequently amended twice. First, on September 9,
'20 19, the affidavit was amended to include the additional Violation
that Defendant left Miami-Dade County and shot and killed Hasiel
Gonzalez Rodriguez in Vance County, North Carolina, on of about
January 22, 2017. Second, on December 10, 2020, the affidavit wés
ameénded again to allege that Defendant left his county of residence
without permission and went to Nicaragua. (R. 67-68).

Absent a statutory or common law basis to toll the probationary
period, the trial court loses subject matter jurisdiction over a
defendant's probation when the probationary term expires. The State
maintains that the case at bar presented both a statlitory and
common law basis to toll the probationary period. Florida Statute §
948.06(1)(g) provides in pertinent part: “[u]jpon the filing of an

affidavit alleging a violation of probation or community control and
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following issuance of a warrant for such violation, a warrantless
arrest under this section, or a notice to appear under this section,
the probationary period is ‘tolied until the court enters a ruling on the
violation.” Additionally, under common law, a probationary period is
tolled when a probationer absconds from supervision. When: a
probationer- absconds from supervision, the probationary term is
tolled until the probationer is placed back under probationary

supervision. Francois v. State, 695 So.2d 695, 697 (Fla. 1997);

Kimball v. State, 890 So.2d 495, 496 (Fla. 5t DCA 2004); Williams v.

State, 529 So.2d 366, 367 (Fla. 2d DCA 1988); Williams v. State, 202

S0.3d 917, 921 (Fla. 4th DCA 2016); Canchola v. State, 255 So. 3d

442, 445 (Fla. 2d DCA 2018).
In support of his position that the trial court lacked jurisdiction
over the violation of probation proceedings alleged in the amended

affidavits because his probationary period expired and was not tolled,

Defendant cites to Young v. State, 739 So0.2d 1179 (Fla. 4tt DCA

1999), and Langley v. State, 839 So.2d 826 (Fla. 4t DCA 2003). Just

~as the Fourth District found in Williams, the case at bar is

distinguishable from Young and Langley because in those cases there

8



was a finding that the defendant had not abscondéd from supervision
Simply by failing to file a monthly report.

In the subject case, the initial affidavit.of violation of probation,
which was filed on or about June 15, 2016, alleged that Defendant
changed his residence without the consent of the probation officer,
that his whereabouts are unknown, and that he failed to report to
probation for the month of June 2016. (R. 67-68). Clearly, the initial
afﬁdavit alleged more than simply failing to file a .monthly
report. Instead, by alleging 1;hat Defendant changed his
residence without the consent of the probation officer, and that
his whereabouts are unknown, it *sufficiehtly alleged that
Defendant had absconded.1 A probationef absconds when he
‘removes himself from “the controlling arm of the state” by changing
hi‘s residence without consent and leaving his probation officer

without knowledge of his current whereabouts. Francois at 697 (Fla.

1997). Canchola at 444.

1 The affidavit of probation raised the same allegations as in Williams
at 918.
9



The probation.ofﬁcer, Benito Casal, testified at the violation
hearing that he conducted a home visit on May 12, 2016, and saw
Defendant. However, when he conducted another home visit on M:ﬁy
17, 2016, he could vnot find Defendant, and Amanda Perez was not
cooperative at that time. Subsequently, when Defendant did not
report during the scheduled time frame in early June of 2016, the
probation officer reached out to Arhanda Perez on Jﬁne 13, 2016. She
did not answer her cellphone, but sent a text message claiming that
she and Defendant broke up and he moved out several weeks ago. (T.
45-53, R. 227-228).

Casal testified that after Amanda Perez informed him that
Defendant moved out of her residence in late May of 2016, he
submitted an affidavit of violation of probation charging Defendant
with changing residence without permission and received a probation
warrant. When a probation warrant is issued for someone ~changing
their residence/absconding, the Absconder Unit in Tallahassee
attempts to locate the person. On June 23, 2016, the Absconder Unit

received a tip that Defendant was in North Carolina with Amanda

10



Perez, breeding dogs; (Transcript of October 10, 2023, hearing p. 43-
51).

' Based-on~thi’s-.testimoﬁy, it is not only clear that Defendént
absconded, which is a common law basis to toll the probationary
period, but also that a warrant was issued after the affidavit of
probation violation was filed. Accordingly, the probationary period
was also tolled under § 948.06(1)(g). Defendant’s two year probation
period began on September 2, 2014, and was scheduled to expire on
‘September 1, 2016. The first probation violation affidavit was filed on
or about June 15, 2016, which was during the probationary period,
and effectively tolled his probationary term. Thereafter, émended
notices were filed on or about September 9, 2019, for the new law
violation, and on December 8, 2020. The State maintains that
Petitioner’s probationary period _was properly tolled based on
Defendant absconding, as well as a violation of probation affidavit
being filed and the issuance of a warrant. Accordingly, the trial court
had subject matter jurisdiction to hear and rule on the probation

violations set forth in the amended affidavits.

11



II. THERE WAS COMPETENT, SUBSTANTIAL

EVIDENCE TO SUPPORT THE TRIAL COURT’S

FINDING OF DEFENDANT’S WILLFUL  AND

SUBSTANTIAL VIOLATION OF HIS PROBATION IN

CONNECTION WITH THE NEW LAW VIOLATION FOR

THE OFFENSE OF MURDER. (REPHRASED).

Defendant argues that there was no competent, substantial
evidence to support the trial court’s finding that Defendant
committed, or was a principal, in the murder. Defendant’s argument
is without merit.

Trial courts are afforded broad discretion in probation

revocation proceedings. Russell v. State, 982 So. 2d 642, 646 (Fla.

2008). In reviewing a prcbation revocation, the appellate court must
first assess whether - the trial court’s finding of a willful and

substantial violation is supported by competent, substantial

evidence. Savage v. State, 120 So. 3d 619, 621 (Fla. 2d DCA 2013).
If the appellate court’s examination yields competent, substantial
evidence, then the standard of review for the trial court's decision to

revoke probation is abuse of discretion. Id. at 623, Facen v. State,

‘386 S0.3d 991,993 (Fla. 3d DCA 2023).
The level of proof required for a criminal conviction, i.e. guilt

beyond a reasonable doubt, is greater than what is necessary to
12



support a trial judge's discretionary order revoking probation. In
probation revocation proceedings, the State only needs to show by a
preponderance of the evidence that the defemdantscommitted the

offense charged.2 Amador v. State, 713 So. 2d 1121, 1122 (Fla. 3d

DCA 1998}, Robertson v. State, 800 So.2d 338, 339 (Fla. 3d DCA

2001). Accordingly, the standard for finding a new law violation is

o

whether a preponderance " of the evidence establishes that the

probationer committed the charged offense or offenses. Robinson v.

State, 907 So. 2d 1284, 1287 (Fla. 2d DCA 2005); Torres v. State,

2025 WL 610370, (Fla. 3d DCA Feb. 26, 2025),- Sims v. State, 354
So.3d 1159, 1161 (Fla. 1% DCA 2023). Additionally, hearsay evidence
is admissible in violation of probgtion hearings and can sustain a
violation when corroborated by direct evidence. Robertson at 339,

. Bresile v. State, 343 So0.3d 665 (Fla. 3d 2022).

Defendant initially argued that the Court does not need to.reach
this issue because it should find that the probation period was not

tolled, therefore the trial court lacked jurisdiction to revoke probation

2 A preponderance of the evidence is also referred to as the greater

weight of the evidence. Russell at 646-647.
13



based on an alleged new law violation which occurred after the
probationary term expired. The State disagrees and relies on its
arguinent ‘on” the first claim, which established that Deféeridant’s
probationary term was tolled by the June 15, 2016, probation
violation affidavit, which sufficiently alleged that Defendan'; had
absconded, and that fact that a warrant had issued. Therefore, the'
triél court had jurisdictioi; to revoke probation based upon the
alleged new violation of law, as set forth in the September 9, 2019,
amended affidavit of probation violation.

Defendant went on to argue that the State’s case consisted of
hearsay testimony and circumstantial evidence which resulted in a
showing that Defendant was living in a rural area of North Carolina
in the vicinity of where the victim’s body was discovered and fled the
area. A probation revocation hearing is more informal than the
original criminal proceeding. Therefdre, the stricf rules of evidence
can be deviated from and the admission of hearsay is not error. While
probation may not be revoked based on hearsay alone, non-hearsay
evidence does not have to directly link the probationer to the alleged

violation. Instead, the non-hearsay evidence should be sufficient to

14



support the hearsay allegation. Thompson v _State, 994 So.2d

468,471 (Fla. 3d DCA 2008); Sims at1163 (Fla. 1st DCA 2023).

Nevertheless, :-Defendant cites-to Crapps v. State, 155 So.3d

1242 (Fla. 4t DCA 2015) and Glover v. State, 17 So0.3d 886 (Fla. 4t

DCA 2009), for the proposition that evidence of proximity to a crime
scene and flight were insufficient to establish a new law violation. The
present case consists of much more than evidence of proximity to the
crime scene and flight therefrom. This can be seen from the following
faéts which the trial court listed in its Order Revoking Probation and
Imposing Sentence, and which the court relied on to conclude that
the State proved by a preponderance of the evidence that Defendant
murdered Rodriguez:

On the night of the murder, Ferrer’s girlfriend specifically
remembers him leaving their trailer, heading to the trailer
where Rodriguez was staying, and returning about two
hours later very drunk. '

-
13

g

4

Immediately upon returning to his .trailer from Jorge
Colinas’ house {(where Rodriguez was staying) on the night
of the murder, Ferrer removed all of his clothing and
placed it in the washing machine along with his boots.

Immediately after placing his clothing and boots in the
washing machine, Ferrer took a shower.

15



Ferrer went back outside after showering and Amanda
Perez could smell that he was burning things in the burn
barrel.

Theé burn barrel on Ferrer’s' property contained the
remnants of steel-toed boots and phone which most likely
belonged to Rodriguez.

A bag found on or near Ferrer’s property contained the
murder weapon.

-

There are pictures on Facebook of Ferrer brandishing a
similar firearm posted on Ferrer’s account about two
weeks before the murder.

Ferrer ran away from police officers the day after
Rodriguez’s murder.

Ferrer’s ﬂlght from North Carolina the day after fleeing
from police. . - v . . ,

Ferrer’s flight from the United States to Nicaragua.

None of the suspects which Ferrer points to fled the scene,
much less the state or the country. They all stayed and
cooperated with the police.

Amanda Perez told police in the days after Rodriguez’s
murder that Ferrer was “hot headed” and could “become
violent.”

Ferrer confessed to Amanda Perez that he killed
Rodriguez.3

3 In footnote 4 of its Order, the trial court rejected “the insinuation
that having travelled to Nicaragua to reunite with her ex-boyfriend,
Amanda Perez hallucinated that Ferrer admitted he murdered

Rodriguez. It is far more likely that the discussion in Nicaragua
16



(R. 536-538).

Thus, the State’s testimony and circumstantiai evidence added

e N
up to quite more than merely showing that Defen({gnt was living in a
rural area of North Carolina on a property in the vicinity of where the
body was discovered and fled the area. In fact, Amanda Perez testified
that after Defendant left. North Carolina, they kept in touch and she
went to visit him in Nicaragua. While she was there, he confessed to
her that he killed Rodriguez. (T. 644-652). Thus, in addition to the
great amount of strong circumstantial evidence, there is also direct
evidence of Defendant’s responsibility for the murder. Although the
evidence was challenged by fhe defense, it added credibility to the
strong circumstantial evidence. (R. 535-536).

Despite the strength of the State’s evidence, Defendant also

takes issue with the trial court’s alternative conclusion that

De_fendant was a principal, as he had something to do with the -

turned to the very reasonable question of why Ferrer was now living
in Nicaragua. The answer, of course, is that he was evading arrest for
the murder of Rodriguez and he explained that to Amanda Perez. It
is also far more likely that Erica Perez, in her misguided attempt to
help Ferrer, has tried to convince Amanda Perez that she imagined

the whole conversation.” (R. 538)
17



murder before or after. Defendant argues that the evidence was
legally insufficient to establish that he was a principal. Further,
Defendant argues’that because the amended affidavit of violation of
probation did not allege the commission of the new law offense of
accessory after the fact, the trial court’s alternative finding is not
sufficient.

The trial court’s order acknowledged that it was possible that
Defendant did not personally shoot Rodriguez, but was a principal in
the homicide. However, such a distinction was meaningless ﬁnder
Fla. Stat. § 777.001, which provides a person is a principal in the
first degree whether he actually commits the crime or merely aids,
abets or procures its commission. Further, as long as the proof
establishes that the defendant was guilty of one of the acts which
would constitute a principal, it is immaterial whether the indictment
or information alleged that the defendant committed the crime or was

merely aiding or abetting in its commission. State v. Ruby, 246 So.2d

566, 571 (Fla. 1971). Thomas v. State, 634 So.2d 276, 277 (Fla. 4th

DCA 1994). Still, the court concluded that it was more likely than not

18



that Defendant committed the murder himself, with or without the
assistance of others. (R. 538-539). .

- As the court stated in.its-Order; “Ferrer-argues vehemently that -
these circumstances can all be explained away. The difficulty for
Ferrer is that at some point there are too many coincidences for it all
to be a coincidence.” (R. 539). Based on the evidence established over
the course of the four day hearing on the revocation of probation,
there Was no competent, substantial evidence to support the trial
court’s finding that Defendant a willfully and substantial violated his
probation by committing, or acting as a principél, in the murder.
Thus, the trial court did not abuse its discretion in revoking

Defendant’s probation.

19



III. THE TRIAL COURT PROPERLY DENIED
DEFENDANT’S MOTION TO CORRECT SENTENCING
ERROR AS ERLINGER DOES NOT APPLY
RETROACTIVELY AND THE RECLASSIFICATION OF
DEFENDANT’S OFFENSE AND SENTENCE RELATED
BACK TO WHEN DEFENDANT ENTERED HIS GUILTY
PLEA IN 2006 AND ANY OBJECTION TO SAME WAS
WIAVED. (REPHRASED).

- Defendant argues that his life sentenee for attempted second
degree murder with a firearm is an illegal sentence. Defendant’s
argument is without merit.

On March 13, 2006, Defendant pled guilty to Attempted Second
Degree Murder with a firearm, in addition to other offenses, in case
no. F03—020444. Pursuant to the plea, on April 7, 2006, Defendant
was sentenced to ten years in prison, followed by two years of
probatien as a Habitual Felony Offender. Defendant’s probation
began on September 2, 2014, and was scheduled to expire on
September 1, 2016. (R. 53-66, S.R. 15-17).

On March 6, 2024, after revoking Defendant’s violation, the trial
court sentenced Defendant to life in prison for the attempted second

degree murder with a firearm conviction.4 (R. 545, t. 671-766). On

4 The plea colloquy from the March 13, 2006, guilty plea is not

contained within the subject Record On Appeal. (T. 752).
: 20



November 8, 2024, prior to filing its initial brief in the subject case,
counsel for Defendant filed Defendant’s Rule 3.800 Motion to Setr
Aside/ G;ornect' -l-Sentence, the pertinent portion of which+:is in
connection with the life sentence imposed on his conviction for
attempted second degree murder, which is a second degree felony.
The Amended Information in case no. F03-020444 alleged that
Defer;(.:l}ant. a‘lt’lce—‘rr‘l‘;;ted“to co’r;lmi't errd:; 1n u;ch(j:- Second Degree upon
Jose Luis Rodriguez by Shooting at him, and that during the course
of the commission of the offense, Defendant discharged a firearm or
destructive device, which inflicted great bodily harm upon the vicﬁm.
(SR 7) Pu‘rsﬁant to Florida Statute § 775.08.’%(1)tb),. .fhe sécor‘1.c'1-
degree felony was properly reclassified as a first degree felony, based
on befendant’s use of a firearm. Based on the discharge of the firearm
causing great bodily harm, § 775.087(2)(a)3 provides for a maximum
sentence of life in prison. On March 13, 2006, Defendant ent‘ere'd‘ a
plea of guilty to the charged first degree felony offense. (S.R. 15-16).

Defendant’s motion takes issue with the reclassification

because the factual findings to support the reclassification were not

made by a jury. Defendant cites to Erlinger v. United States, 144 S.

21



Ct. 1840 (2024), in support of his argument that the imposition of
the statutorily enhanced life sentence, without a jury defermining the
facts necessary to suppor% the enhancement, is unconstitutional and
must be vacated.5

On December 4, 2024, the trial court entered an Order Denying
Rule 3.800 Motion To Set Aside/Correct Sentence. (S.R. 4-5). The
court pointed out that the subject enhancement was applied when
Defendant was convicted in 2006. The court held that precedents

upon which Erlinger is grounded, Apprendi v. New Jersey, 530 U.S.

466 (2000), and its progeny are not retroactive, and cited to Hughes
v. State, 901 So.2d 837, 847-48 (Fla. 2005). The court further noted
that it would be pointless to ask a jury to find that Defendant
committed attempted second degree murder with a firearm, causing
great bodily injury, when those are the facts which Defendant

admitted to when he pled guilty.

5 In Erlinger, the Court concluded that the Fifth and Sixth

Amendments to the U.S. Constitution require a jury to find beyond a

reasonable doubt “[v]irtually” any fact that increases a defendant’s
“prescribed range of penalties.”
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The trial court properly identified that the basis for the
reclassification of the offense occurred when Defendant entered his
guilty ..plea ..in 2006, which necessarily  included ..:Defendant’s.-
admitting the facts as to the dischai‘ge of the firearm/causing great
bodily harm at the time he entered the plea. As there is no assertion
that Defendant objected to the factual basis of the plea, he has waived
the right to do so eighteen years later when the subject sentence was
imposed after his probation was revoked. Despite the new sentence
which was imposed after the revocation of probation, the basis for

the reclassification of the subject offense relates back to the original

2006 conviction. See Smith v. State, 174 So. 3d 1025, 1028 (Fla.2d

DCA 2015); Dixon v. State, 76 So. 3d 351, 352-53 (Fla. 3d DCA 2011).

Lastly, the case at bar is controlled by the recent case of

Wainwright v. State, No. SC2025-0708, 2025 WL 1561151, (Fla.

June 3, 2025). Wainwright involved. a death sentence where the

defendant filed a motion to stay execution. The motion argued, inter
alia, that pursuant to Erlinger, his death sentence was
unconstitutional because a judge and not a jury made the findings

necessary to impose death. On June 3, 2025, the Florida Supeme
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Court issued an opinion which applied a thorough retroactivity
analysis and found that Erlinger does not apply retroactively.

Wainwright at 5-6.' Thus] pursuarit to Wainwright, Defendant is not

entitled to relief based on Erlinger. Accordingly, the denial of

Defendant’s motion should be affirmed.

- CONCLUSION

Defendant’s revocation of probation and sentence should be

affirmed.

Respectfully Submitted,

JAMES UTHMEIER
Attorney General
Tallahassee, Florida

__Is/
LINDA KATZ
Florida Bar No. 0672378
Office of the Attorney General
Department of Legal Affairs
One S.E. Third Ave., Suite 900
Miami, Florida 33131
(305) 377-5441
CrimAppMIA@myfloridalegal.com
Linda.Katz@myfloridalegal.com
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REPLY ARGUMENT

The State overlooks the critical error that the trial court made
when it erroneously concluded that the September 1, 2016
probation termination date was tolled and thus concluded it did
have jurisdiction. The trial court found‘ that Mr. Ferrer went to
North Carolin‘a in June 2016 thereby absconding from supervision
and thus violated his probation before the September 1, 2016
terrrﬁnatfon date, tolling the termination. The fatal flaw in the trial
court’s ruling was thét this alleg‘ation was never in the original
affidavit of probation filed before the probation period ended
September 1, 2016. |

Significantly, k-1 of thé order of probation stated, “You will not
change your fesidence or employment or leave the county of your
residence without first procuring the coﬁsent of your officer.” (R 65j.
The probation oificer candidiy édfnitt'ed that he never alieged Mr.
Ferrer left the county without permission to go to North Carolina
+ until after the September 1, 2016 probation termination. (T 69).
When asked to confirm that his original affidavit had nothing abogt

North Carolina, he said, “Right.” (T 69).



. The original affidavit of -Violationiof'-p;robation:tha‘t‘Was filed-onu:»
June 15,2016 did not allege Ferrer-abstondedsby:leavingto goito .. -
NorthiCarolina: It alleged: thatsMritFerrer-changed-residences- ) TG L
without consent. At:the: probation vidlation hearing;:the probation 1/
officer. candidly-admitted that;in. May ;2016 Mr. Eerret; told himsthat -
he was moving out of his giflfriend’s apartmentyin MiamirDade:back-
into his:father’s house-in M_iémi—Dade.,—:the}probatiomﬁle.notes';z}"g}.
contained-a May-5;2016 notation that, ‘Subject-willimoyve 1b’a_ckm9-r-,»q
his father’s house.” (T 57:60). iThe’probation-officenialso;admitted:, ¥,
that he never visited Mr: Ferrer. at his father’s address befote, 17
September tolfind:himieither. (T:86:87). There was r;o;violati_;)nl:rl L
Thus; the probation¢set-to end ‘on: Séptember14:2016; ended;,gyithopt‘ !
attolling.:: - . : e g T T S ERS SR

The law-is-clear. A.trial court cannot find-a violation: of.a halit ol

conditiofl ofsprobation that was -n‘otualle'ged*;in-gthe;éfﬁgla'\?it;ﬁPé;‘k*ias'j*v,’

v.:State,.842,So. 2d 275;(Flax2d DGA 2003):iﬁs;just,one;gxampl{e;odﬁ':-; .

this legal principle and compelsireversalaThere,,the,probation:si 1197
officer alleged in his April 18, 2001 affidavit that Perkins violated. s-!,

condition three.of his probation for:[f]ailure:to notify, officer ofi ,

[}
4

change;of:address:his current,whereabouts,are, currently 1;,.:

} - >
37’ "i.,'; [%Y

2

AR A

-
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unknown.” Perkins v. State, 842 So. 2d at 277. The Second District
held that trial court's revocation of Perkins’ probation was based
upon conduct not charged in the officer's affidavit. “The affidavit did
not allege that appellant violated his probation by absconding
during the months of May through November. Therefore, the trial
court could not revoke appellant's probation on this basis.” Perkins
v. State, 842 So. 2d at 278. Plain and simple, “[a] trial court is not
permitted to revoke probation on conduct not charged in the
affidavit. Perkins v. State, 842 So. 2d at 277.

The State’s reliance on the probation officer’s hearsay
testimony about a note from the Absconders Unit in Tallahassee
that it received a tip ébout Mr. Ferrer being in North Carolina at the
end of June 2016 is misguided. The probation officer read this after
he filed his aiﬁdavif, and he also said that “was as far as the tip
went.” (T 51-52). Moreover, there was no amended affidavit filed to
allege an additional violation of leaving county of residence without
permission before the September 1, 2016 probation termination
-date either.

Likewise, the'law does not permit a tolling based on the

alleged failure to make a report in June 2016 alleged in the June

3



2016 affidavit. The order of probation provided, in pertinent part, I
1. “You must do each of the following: 1. Not later than Ithe_ Sth day
of each month, unless otherwise directed you will make a full and
truthful report to your officer on the form provided for that
purpose.” (R 66). The law is clear that failing to file a report is not
the same as absconding and such an alleged violation did not toll
the probationary term either. Francois v. State, 695 So. 2d 695 (Fla.
1997); Young v. State, 739 So. 2d 1179 (Fla. 4th DCA 1999). The
probation set to end on September 1, 2016 ended without a tolling.
The State’s argument that a probation violation warrant tolled
the September 1, 2016 probation termination date is wrong. The
statute in effect in 2016 and applicable to our case was the same
statute in existence and applied Mobley v. State, 197 So. 3d 572
(Fla. 4th DCA 2016). It previded,‘ “Upon the filing of an affidavit
alleging a violation of probation 6r community cortrol and foliowing -
issuance of a warrant under s. 901.02, a warrantless arrest under
this section, or a notice to appear under this section, the
probationary period is tolled until the court enters a ruling on the

violation.” § 948.06(1)(f), Fla. Stat. (2015). .



As the Fourth District correctly observed, “The statuté is very
specific on the warrant required: “a warrant under s.901.02.”
Section 901.02 requires that a judge be “satisfied that probable
éause exists for the issuance of an arrest warrant for any crime
committed ....” § 901.02.

The only warrant issued before the Septemnber 1, 2016
expiration date was one that the prbbation officer said he obtained
for the June 2016 affidavit of Violation of probation that had not
alleged a crime had been committed. Thus, the statutory tolling
provision in effect at the time did not apply and the State’s reliance
on it is wrong.

The trial court correctly observed that Mr. Ferrer was: correct
that under Mobley v. State, 197 So. 3d 572 (Fla. 4th DCA 2016), the
court lacked jurisdiction to violate his probation unless his
probationary term set to have expired on September 1, 2016 was
tolled. There was nothing alleged in the June 2016 affidavit of
violation of probation and proved that tolled it. 'fhe trial court
lacked jurisdiction to revoke the élready terminated probation
based on later filed affidavits. This Court should reverse with

directions to vacation the probation revocation and sentence.

5



On the remaining issues, Appellant relies on the arguments
set forth in the initial brief.
CONCLUSION
This Court reverse and remand for dismissal of the
probation violation proceedings for lack of jurisdiction.
Alternatively, th‘is'Court should reverse and remand with
dil;ections to vacate the revocation and/or sentences and remand

for further proceedings consistent therewith.
Respectfully submitted,

CARLOS J. MARTINEZ
Public Defender
Eleventh Judicial Circuit
of Florida

1320 N.W. 14th Street
Miami, Florida 33125

BY: Susan S. Lerner
SUSAN S. LERNER -
Assistant Public Defender
Fla. Bar #349186

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing was
- emailed to CrimAppMIA@MyFloridaLegal.com and to the Office of the

Attorney General, Criminal Division, One S.E. Third Avenue, Suite
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THE COURT: We're on the record on the
matter of the State of Florida v. Alejandro
Ferrer. Please make your appearances.

MS. PITCHIK: Vivian Pitchik, on
behalf of Mr. Ferrer, wholis also present
and Ms. Zamora who will be joining me.

THE COURT: Good afternoon, Mr.
Ferrer.

MS. DIAMOND: And Christina Diamond on
behalf of the State. |

THE COURT: After you all. left, I
reached out to Doctor Klein through AOC. I
didn't speak to her, but she said if we do
it right at 2:00, we can have 15 minutes.

MS. PITCHIK: Yes, Judge, I also did
speak to Doctor Klein and just to Tay my
record, I am still asking for a bifurcation
of the hearing. I will still be ready to
proceed on everything e1se'but for Doctor
Klein's testimony. The reason why I'm
asking for a reset just for the purposes of
Doctor Klein to testify is I think one, as
I explained earlier today, Doctor Klein was
only able to see Mr. Ferrer this Monday

night. We are now on Wednesday: So she's

PEREZ COURT REPORTING SERVICES (754) 264-2049

674



—

- - - - - - - - - -

N
[}

-had sort of a dayish and a half maybe to

process her interview with Mr. Ferrer and
to gather her thoughts. She had not yet
had the oppontunity to write a written

report, -and I.have only had two brief

- conversations  with. her one yesterday and

.one today. .

Invadditioni'she_wasﬁvery clear with
me over the .phone that she really only had

15 minutes of her. time to.give us a

~briefing . today: from 2:00 to 2:15, and I

don’'t want to be limited incase there is

more information that I want to illicit -
from‘her:then}she.hasfthe_tjme-to reveal in
just 15;minutes,bespecﬁaJJxrbecause we
don’'t have a recent report, which I can .
submit and then rely.on if she's not able
to say everything that she needs to say.
So for all of those reasons, I am still .
requesting that we do a reset on the second
part of this hearing .just for the purposes
of her testimony.

THE COURT: Okay..

I'm going to deny that request without

prejudice. Let :me hear from her and then

PEREZ COURT REPORTING. SERVICES (754) 264-2049
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if I think i need more information or +if
there's something that would be helpful to
the Defense, then I may rule differeht1y.

MS. PITCHIK: Understood.

MS. DIAMOND: 1Is the Defense also
relying upon the evaluation that a prior
public defender obtained from Doctor Maf]a
Rodriguez for the purposes of mitigation?

MS. PITCHIK: So Doctor Rodriguez has
passed away which is partly why I hired
Doctor Klein because I do think it'S‘much
more impactful to have a doctor testify
live. There were a couple things in that
evaluation that I would have wished to have

spoken to Doctor Rodriguez about. So I

-would be mostly relying on Doctor Klein's

testimony.
THE COURT: Okay.
MS. DIAMOND: Because I have no
objection to them filing that report.
" THE COURT: I haven't seen it. 1If you
want me to see it, I'11 evaluate it?
- MS. DIAMOND: .Is it in the court
records?

MS. PITCHIK: I don't think it was

PEREZ COURT REPORTING SERVICES (754) 264-2049
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~ever filed.. I think --

THE. COURT: - 1 haven't seen it yet. So
would. you like me. to fevjew it? |
--MS: PITCHIK:. Not at this time, let's
see. what happens.with Doctor Klein and
then -- .
THE COURT: . Fair-enough. A]r{ght.
State, ready to-proceed with
sentencing? .
MS. -DIAMOND » Ygs¢ your Honor.
THE COURT:+ And.is the Defense ready
other than the one objection you have?

MS. PITCHIK: . Yes, Judge, if I could

4jg$t make sure, . are you on the Division 60

- Zoom?

THE COURT; Yes.
MS. PITCHIK: I would ;just T1ike to

. provide.that link to one additional person

who would ‘1ike to ‘be here for Mr. Ferrer.
"THE COURT: ‘Sure,
-,You.needﬁthe.number?
MS. PITCHIK: . I think I have it.
~ -THE .COURT: _ Okay. -
So I finished my order finding him.in‘

violation, but I..haven't typed in a

. PEREZ COURT  REPORTING SERVICES : (754) 264-2049
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sentence yet since that's what we're gonna
do today. So when we're done with the
presentation, I'11 take a short recess.
I'M finisﬁ that part of the order, and
then I'11 bring copies for everybody.

MS. PITCHIK: Thank you.

‘MS. DIAMOND: Thank you, your Honor.

THE COURT: Assuming we finish today,
after I heaf from Doctor Klein, we’'11 see.
Alright. Are we ready?

MS. PITCHIK: We're ready, Judge.

THE COURT: Okay.

State, you may proceed.

MS. DIAMOND: Yes, your Honor. .

So the defendant scores 157.95 monthe
in state person which is 13.16 years to
life. There's a 25 year firearm minimum
mandatory and a 15 year minimum mandatory
aé a habitual violent offender.

On March 13 of 2006, the defendant
p]ed guilty to one count of attempted
second-degree murder with a firearm,
possession with a firearm by a convicted
felon, two counts of aggravated assault

with a firearm, grand theft in the

PEREZ COURT REPORTING SERVICES (754) 264-2049
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third-degree, and:aggnavated~battery with a
deadly weapon. That weapon. would be a
firearm. :He, I,beljeVp,.gqt a furlough so
he was senteqced,to11ij.with a mitigation
date on April 27 of 2006 where he
surrendered. He was sentenced. He
accepted a plea of ten years in state
prison with a ten.year firearm minimum
mandatory fquowgq by two years of
reporting probation.

'That stems fhom‘the:qnderlying case on
July 18 of 2018.. So around 1:00 a.m., the
defendant was seen burglarizing the '
residence of Jose ngez, Around 9:00 p.m.,
that same»day,‘this‘hgpppneﬁ in a trailer
park, where I believe Mr. Ferrer also lived
at the time, so the parties were known to

one another: So‘aroung.Qon p.m. that same

. day, the defgndan;ipqmg;up upon a fight

between the .individuals, who saw him and

the other pepp}efhe“was.with, burglarizing
the residence, anditbe,qwner, Jose Perez,j

of tha;Yrgsidence; $Q_theJdefendant pulled

~a gun of Jose Perez, Jose Rodriguez,

Francisco Mfranda; and Rolando Culaoe and

PEREZ COURT REPORTING.SERVICES. (754) 264-2049
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threatened to kill them all. Then he used
the gun he was holding to batter Franciéco
Miranda on the right side of his face
causing 1acerationsvto the right side of
his chin. That is where the aggravated -
battery account arises from. The defendant
then poihted the gun at Jose Rodriguez’
head and again, he said he was going to
ki11 everyoné who was present there. Jose
Rodriguez was able to run away a shdrt
distance to the entry of his own tfai]er
and as he shut the door, the defendant
fired into the trailer, striking him in the
Teft leg, and going through his left leg.
So that is the basis of the attempted
murder .

Inside the trailer, Dolce Diaz was
inside there. I believe that's the mother
of Jose Rodriguez calling 911, and I do
have -- unfortunately, I would play, your
Honor,vthat tape but it's a casette tape.
I do have a copy of the certified court
translation from that.

THE COURT: Sure.

MS. DIAMOND: "I'11 pass this up.

PEREZ COURT REPORTING SERVICES (754) 264-2049
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Essentia11y,#itfs_just detailing that her
son was shot through the door of the
trailer. So as a result of that, so those
are all the charges that the defendant did
plead guilty for and was placed on
probation in this case.

During his incarceration, I believe we
are trying to get the prior exhibits right
now. The State previously filed the
defendant's disciplinary reports and the
time of crime reports from his prison
sentence with the court. I don't know if,
you Honor, I don't think you've had a
chance to review that?

THE COURT: I have not.

MS. DIAMOND: So I'm going to just‘
pass up the certification of records

showing those disciplinary reports, which I

be]ieve has already been filed, but I have

~another certified copy as well. During his

incarceration, he Was disciplined for
possessioh of a weapon on three occasions
and posse;sion of a cellphone on seven
occasions. He was charged criminally with

two of those possessions, one of which he

PEREZ COURT REPORTING SERVICES (754) 264-2049
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was held after his initial re1ea$e date in
this case which, your Honor's, aware of
since there was a discussion of when his
probation started, whether it was in
Septembef or in February when he was
ultimately released from that possession of
cellphone case. 1In addition, he also
obtained disciplinary violations for
fighting, narcotics, lying, and mail
violations as well és just refusing to
listen, L & L's 1in custhy.

I think most important and what's
relevant tg the cése here are both the
possession of a weapon.and the cellphone.
And the cellphone is relevant here since
part of the testimony that was elicited
here through Amanda Perez was that the
defendant was part through the gang he was
aparf.of, his friends, in sending these.

cellphones to prison and they were found in

- a hollowed out book é]ong with the murder

weapon. So the defendant'was active]y
engaged in this during his time in prison
so this corroborates what Amanda Perez

testified to here as well.

PEREZ COURT REPORTING SERVICES (754) 264-2049
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I'm not goingqto-go;xhrough everything
again. Your Honor, has already found him
in.violatipn”and.madg,youn<find1ngs and-is
well .aware .of .the .facts leading up to
Hacil's murder. . So i do have --

THE COURT: ,Does he have any priors
other thanmthequesvhe'svon,probation for?

MS. DIAMOND: Yes, I,.can pass up his

.local priors. Just: for .the: record, I have

highlightedwthe,pnes he was, actually o

convicted of as an .adult -- no, actually;,

- convicted of. not just the!arrests.

THE COURT: Okay. .
MS, DIAMOND: . .And then I blocked out

- this date. So he has .a ,number of juvenile

arrests and -then his adult ones as well-but
the. juvenile ones don't --. I think it's .

1mportantuto.note that..he, was often in

--Possession of a firearm both based on his

priors and the testimony in this case.
THE COURT: Got it..
MS. DIAMOND: So despite being a

convicted .felon at .the.time of this case

..that .he pled guilty .to.in,2003, despite:

being.a_convicted-felon,,hqying alreédy-
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been to prison for a strong_armed robbéry,
he was carrying a firearm that he used and
threatened to sthioot mu1tip1e people and
actually did shoot Jose Rodriguez.

Then we have 13 years after that
incident, after he served ten years in
prison, is when. he was seen posting on his
own Facebook account, having his friends

take pictures of him, holding what

| ultimately became the murder weapon in this

case. So I think it ijs particularly
important to show the defendant does not
follow the rules. He has no -- he
disregards the law at all timeé. He khew
he was not a]]owed to be 1n_possession of a
firearm. That can't even be something he
could say he was mistaken about having
already been sentenced for that exact count
and despite'that, he was known to have
firearms, known to hide them on property,
and -- |

THE COURT: I just want to make

something clear for the record. You're

making the argument about the firearms.

Solely for the purposes of sentencing, I
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cannot violate him based on the firearms.

MS. DIAMOND: . Yes, no;, no --

THE COURT: There's a.wh§1e section in
my order about that.

MS. DIAMONQ:‘\You have already found
his violations. -

‘THE COURT: : Right.

MS. DIAMOND: . This is purely to show
he's a danger and that ‘going forward, there
is nothing to show that he would not get --
if he was to get out of prison, obtain a
firearm and use it again because he's
already done this on at least two
occasions.

. THE COURT: " I just wanted the record
to beuclear“thereié a section in my order
about that.

MS. DIAMOND: So, at this time, would
you like to. proceed with Defense or the
victim's family members? .

THE COURT:  Put”on whatever you --
finish your presentation.

MS. DIAMOND: So coming forward, we
have the victim's daughter, mother,; and

sister.
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THE COURT: So all I need you to ie
state your name and after you say your
neme, you can say anything you'd like and
take your time. TIf you'd like some water,
wé can get you some water. Take your time.

MS. GONZALEZ: My name is Erica
Gonzalez. I'm the victim's daughter. For‘
yeers, I've been thinking about what I
would say to you when I got the opportunity
to speak to you.face to face. I know the
emotions that I feel] run through my mind.

I think the biggest question I have is why.
I .sat and pictured every different scenario
and try to understand why as a result was
my father losing his 1ife.

Do you khow'how traumatizing it is for
a 17 year ol1d to constantly think about
what my father's 7Jast moments were from a
possible disagreement between fr1ends to
changing my family's 1ife forever. Why do
you believe it was better to cause us so
much pain rather than to speak your truth.
I have had so much hate and anger in my
heart because df you. I struggle with so

many things that haven't gone away. The
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fee]inguthat%hasﬂtaken over 1is envy. I'm
envious of your children who can still hear
your voice. I'm envious that you get to
wake up and see. another day. and my father
can't.. 1 hope you feel his presence so

much today and everyday after today,

.-everyday to fill you with remorse. I hope

you will have sleepless, restless nights
where you're up with thoughts abdut what
we've felt for the last severat years.

We .have been effected by this tragedy.
My father wasg -somebody’'s child, a brother,
a cousin, and last]y, a friend, and he was
loved by so many. . A1l I have are memories
of him.. I .will .never. be able to call my
father, as‘an»adult, for anything. He
won't be{ab]e.to walk me down the aisle,. or
see me,gfaQQate,schoq1, or .to see me |
graduate.col]ege.,;He won't get to meet my
.children or be .here for every birthday.

My fathen?s-oppontunity to be present
-in this Tifetime has been. tragically taken
from him. You decided that it was okay to
take someone fﬁomius. Al11 I ask in return

is you .find it in yourself to say the whole
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truth and give my father and his family
Justice. I believe we deserve that much.
We deserVe to feel some sort of'peace and
closure although nothing will ever be able
to replace him, our 1ove>for him, we wil
feel fn his absence. This isn't over until
you get what you deserve. My family and I

will not stop until Justice is severed.

- That's it. Thank you.

MS. DIAMOND: Thank you.

THE COURT: Thank you.

MS. DIAMOND: I don't think anyone
else wishes to speak at this time. I would
just add at the risk of repeating
everything that has been elicited at this
hearing,»thié is someone who not only fled
from Miami, then committed a homicide, then
fled back to Miami, and fled to Nicaragua
where he remained as an absconder from
probation, absconding from a homicide,
remaining hidden from the world. This is
Someone who doesn’'t hesitate to take
matters into his own hands. By the
testimony elicited during the hearing, has

quite a temper and doesn't hesitate to find
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a firearm and-useié firearm. So I think he
is a huge huge danger to. the community. He
was already -enhanced -as. a. habitual violent
offender on this.case; originally. He has
already senved»timewin.pnisdn.

THE COURT:. Twice. .

- MS. DIAMOND: . Yeah, twice --

THE COURT:: Well, .three times I guess.

MS. DIAMOND.» And his prison sentences
were close in time. . This, isn't something
that déterred,him-frpm committing violent
acts after haying'served a prison sentence.
For these reasons, the State.is asking that
he is sentenced to.ilife for his violations.

.THE COURT.:.. Okay.:

Ms: Pitchik, I.want to keep a close
eye on the time.

- MS. PITCHIK: ..Yes, I was looking at
the time as well:. I.-do have two witnesses
that I intend.to:.call.in addition to Doctor
Klein.

THE COURT;:. Okay.
MS.,PITCHIK; MWould you permit me just

to text Doctor Klein to see if she happens

¢
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THE COURT: Yes, tell her whenever she

comes on, I'11 take her. 1I'11 pause
whatever we're doing.
(Whereupon, a discussion was had off

the record, after which the following

.proceedings were held:)

MS. PITCHIK: And Ms. Zamora just
reminded me thaf in addition, we're going
to need a Spanish interpreter for one of
the other two witnesses I have.

THE COURT: Okay.

Ray, if we can get the interpreter and
i just turned on the'waiting room so when
Doctor Klein comes on, I will be notified.

MS. PITCHIK: Okay.

I have texted Doctor Klein to let her
know fo go on Zoom and whenever we see her,
we will start with her testimony.

THE COURT: Okay.

MS. PITCHIK: "And in the meantime, I

would like to call Erica Perez.

THE COURT: Sure.
Come on up, Ms. Perez.
MS. PITCHIK: Would you prefer her to

take the witness stand or just stand beside
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-me? .. Just stand right there.

THE COURT: . Let's swear her in.

THE CLERK: Raise your. night hand.

Do yquqso]emn1stwear'or affirm the
testimony you're about.to give will be the
truth, the whole truth, . and .nothing but: the
truth? .

THE WITNESS: Yes, ma'am.

... DIRECT. EXAMINATION

BY MS. PITCHIK:
Q. . Good afternoon. ..

, Could you please start-by introducing

‘yourse]f-again;touthefdudge on record?

A. . Yes, my name is Erica Perez. I am
Alejandro Perez'.daughter.

Q. ; When .you.say, "Daughter,” are you his
biological.-daughter? .

-A. . I.might.as-well be. I'm_hijs
stepdaughter but:that's. the only dad .1've ever
had. .

Q.. Could.you-let the Judge know when you
first learned of Mr..Ferrer? When .he came into
your life? When:was. that?

AL Yes, iso we first:goi introduced

through.my mgm_azfew;yearsgthatJWQSgﬁike 2011 to
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2013 and we would talk on the phone a lot when I

was a preadolescent. That's when he first got
into my 1life. |

Q. When your mom first began a
relationship with Mr. Ferrer, was Mr. Ferrer in
custody at fhat time?

A. He was.

Q. Okay.

And then what happened once Mr. Ferrer

got out of custody?

A, Once he got out of custody, I believe
I was -- I'm not understanding your question?
Q. Was Mr. Ferrer 1living wfth you at some

point after he was released from custody?

A. I would say yeah we saw him a lot.

Q. And I know that you testified at the
Probation Violation Hearing and the Judge has
heard a Tot about the allegations in that
hearing. So I want to foéus on what you know of
Mr. Ferrer as a person outside of those

allegations. Is there one specific memory that

_you can share with the Judge about how important

Mr. Ferrer has been to you in your 1ife?

A. Yes, I can share a 1ot of memories

-that we had but for the purpose of it to show
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you his character and what he was; when we had

first met, my family was in compliete poverty. I

was 14{ 15 years old sleeping on the floor with
a broken air mattress with like blankets. That’
I would wake up af 15 bruised all over the side
of my body and we were really struggling and
then he -- even though I Wasn't his child, at

the time, the bond was strong but it wasn't like

'strong strong. I was very ydung. He was fairly

new to our family, and he saw how distraught
that made me of just me being 1ike 14, 15
without a bed, . all my friends had all this
stuff. And so he goes out of his way to -- he
bought me a Panama Jack bed set with like a
dresser and a vanity. It might not seem 1like
much but for someone who never had that, it.was
extremely impactful to my childhood.

The embrace - after that to be --
embrace after that to be just. like things that
you don’'t forget. You don't forget the first
time. you haye a bed and a vanity.and it's your
first.time you've ever had-a dad do that for
you. And we have so many memories of just us
being by the lake. I even pray that maybe we

can sit by the lake again. 1I. haven't even
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huggéd him since I was 17 years old. I'm 24
now. We've been through a 1ot like a lot.
Q. I know one of the things that you

testified to at the Probation Violation Hearing

had to do with the bearded dragon that you had

as a pet. Can you tell the Judge a little bit
more about the circﬁmstance with how you came to
get thét bearded dragon?

A. ‘Yes and I know that if things come
full circle, that dragon was bought at the time
where I was also -- it actually came before the
bed set and I was extremely just depressed.
Being in poverty so young and all your friends
they have all these regular things. And he saw
I just crying my eyesvweré so swollen and he
goes and he says, "What's wrong 1ittle?" And I
said, "I don't think that things are gonna get
better for us, just financially,” and he says,
"I think you need a pet,” and he takes me to the
pet shop, and we go'over looking. When I picked
out a bearded dragon, he was so disappointed
that out of all the pets, that's what I chose
but T loved him very much and it was the first
one the pet shop holder put 1nside my hands and

it was just so perfect and so that actually,
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I -- it just showed that when I was- truly down,

the compassion that he had for me as his

-daughter. At the time, remember, they just

started dating but :just introducing the
cthassion fhat.not only started so massively
but nobody had to do-that for us. We were
sleeping on fheAf1oop.- We. had..nothing. It was
just us and our.notebooks drawing plans for
better days of life and.he changed my 1ife for
the better. I really.do hope that -- I think it
would be a mass disservice to sentence somebody
who also was given really bad cards growing up,

a Tife sentence for things that are just so not

-only unclear; but; it's just not fair. I really

do pray pretty much everyday: I pray everyday

.....

-and I pray many many nights for..the day that we

can sit again at:the.lake and actually live the
life of a peaceful, family. There is no
possibility that when. he gets .out that he would
go back to crime. ‘I am a very decently
established woman and I:am his backbone and his
support and Igam,fhorough when I say that it
would be a very -- a disservice to the community
to just put someone’'s. past of320 years ago given

such bad.cards. - I. don"t know how much everyone
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knows about being in poverty in the hood and the
things --

THE COURT: I'm going to ask you to.
pause right there only because we have
Doctor Klein, and we need to get her
testimony, and then;I want you to finjsh
and then I have some questions. Alright.
Doctor Kiein, I've made you a cohost and
you can turn on your camera.

THE WITNESS: Hi.

THE COURT: Thank you so much. I
appreciate you taking thé time but we're
gonna get right to it. If you'l11l raise
your right hand. Do you swear the |
testimony you’'re going to give is true and
correct?

THE WITNESS: I do.

THE COURT: Thank you. You may
inquire, Ms. Pitchik.

DIRECT EXAMINATION
BY MS. PITCHIK:
Q. Thank you so much.

Good afternoon, Doctor Klein. Can you

just introduce yourself for the record?

A. Yes, of course, first name is Sandra,
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middle initial is«M, as in Mary, last name
K]ein;;Kn as in kite, L, as in Larry, E, I, and
N, . as . in Nancy.

.+MS. PITCHIK: Will the State stipulate
that Doctor Klein,is an expert in her
field?

MS. DIAMOND: . Yes.
BY MS. PITCHiK:
Q. : Thank you very much.

Doctor Klginf,when did you first meet

with.Mr.. Ferrer? .

A I met with Mr. Ferrer this. past Monday
evening on March 4.

Q. - .Do.you.recall approximately how long
you me;.mj;h-him,for?

A. . We met for . about an hour.

Q. \ Did.yoq,reyjew any documents prior to

meetingrwith him? .,

A Yes, I.have been privy to Mr. Ferrer's

Arrest Affidavit from 2003. I have been made
privy to the.probation of violation that was
filed, I . had a]sb been_made'privy to an
evaluation that.was from 2022 by Doctor Marla
Rodriguez. . That,I.can recall.

Q... Thank you.
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When you first met with Mr. Ferrer,
did you learn any information about his
background about the early years of his 1ife?
A. Well, yes, in performing the

evé]uation, I did query as to Mr. Ferrer's

background. He indicated that he was exposed to

numerous evidence of physical abuse, of sexual
victimization, of domestic violence, of physical

neglect. He had been primarily raised by his

maternal grandmother as his mother used illicit

substances. His grandmother passed away when he
was 17 years old of age.' His father ﬁad been
incarcerated. AHe was in and out of prison. And
he eventually does meet up with his mother.
Again, she's misusing substances, 1htroducing
him to substances, sexua]]y_victimizes him.
There is an encounter, an adolescent encounter
that describes with what I call adverse
childhood experiences. It is something that
occurs primary to the age of 17 and any
1ndiv1dua1s'that are assessed and Mr. Ferrer
presents with every single adverse childhood
experience on the questionnaire. He scores 100
out of 100 -- the'questionnaire doesn't have 100

questions but he scores 100 percent as having
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been exposed to every adverse childhood
experience.

I was made privy to a previous
psychological examination. The information that
I presented with Mr. Ferrer.on Monday was very
consistent with the information that had been
reported two years prior. It was extreme. It
was almost like as if Mr. Ferrer néyer had an
opportunity to rise above these difficulties.
And what happens is that when you experience .
these adverse chiidhood experiences,;. your body-
is in complete arousal because you never know
when there is going to be abuse. It's almost
like a bear in the woods where you constantly
don’'t know what to do or if you were in the
woods and you were beingvattacked,-you just
don't know-what to do. And over time, through
childhood and ado]escénce, that stress creates
difficulty in your child and brain devé]opment.
And the act that effects most of the brain tends
to do with your cerebral.cortex. when you're
making decisions. You tend to be jmpulsive.
You don't think about consequences. And it is

my clinical impression that all of these

~experiences contributed to Mr. Ferrer's
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difficuities, prior incarcerations,
imprisonment, behaviors that have effected him
because he's never received treatment before.

Q. So it sounds like essentially the
early adverse childhood experiences that he had,
effected his development as an individual in
terms of his brain chemistry. Is that accurate?

A. That is correct and that could be
childhood and adolescence.

Q. You mentioned a little bit about the
sexual abuse that he suffered at the hand of his
mother, and then I heard you also mentioned that
he suffered abuse at the hands of his farther.
Could you just elaborate a little bit more on
the abuse that you learned of having to do with
his dad? | _

A. Well, certainly, the abuse -- I'71] go
back the mother. The sexual victimization, Mr.
Ferrer, 1ndicated that his mother would become
under the influence of various substances and
she would force him to perfofm sexual favors on
her. That happened multiple times.

Additionally, Mr. Ferrer indicated
that when he was growing up under the care of

his grandmother, his grandmother had mu1t1p1é

PEREZ COURT REPORTING SERVICES (754) 264-2049

700



o © 00 N O O s W ON -

N N N N - - - - - N - - - -

- 31

paramours and that she would engage in sexual
acts in the presence of him: It .made him very
uncomfortable but that is also considered a
sexual victimization as well. He was a child,

also.

- The physical abuse at the hands of his

father, in a sense,. Mr.. Ferrer, describes it as

almost. torture. His father also suffered from
substances. His .father had been imprisoned many
times. He was struck with anything that the
father could get his hands on. And then Mr.
Ferrer -decides describes. one incident where his
then stepmptherror the 1ndividua1,thét his
father was with, tried to protect him from the
father's abuse and.he split her head open for
protecting him. He feels remorse over that. He
also indicated that when he wdu]d‘go to school,
he would have cuts and bruises. They didn't

investigate them and he would be afraid. He

-hever reported the abuse because he was in fear

of his father. So the sexual abuse, the

.physical.abuse, the.exposure to the domestic

disturbance were all factors that Mr. Ferrer

~lead and was exposed to growing up.

Q. And I think.I heard you say that his
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maternal grandmother, who was the main
individual who réised him, passed away when he
was 17. Did I hear you correctly?

A. Yes, that is correct.

Q. - Was there any other parental figure

‘that was a positive influence on Mr. Ferrer that

you're aware of that sort of was there after his
maternal grandmother passed away?

A. There was no other positive influence.
As I mentioned, Mr. Ferrer had a stepmother tﬁat
would try to protect him. However, she wasn't
there as much or as often and he felt a lot of
remorse when the father would take out -- when
she would try to protect him, the father would
fhen take it out on her because of all of these
difficulties and éxposures, it is my.impression
that Mr. Ferrer does suffer from a
post-traumatic stress disorder as a result.

Ih addition to that, I would diagnose
him with‘something called unrelated bipolar
disorderjwhich reai]y is -- it's just a mood
diéorder. When the DCA came out with a mood
disorder as a substitute to unrelated bipolar
disorder} a very similar descendant of a bipolar

disorder. In addition to that, is my impression
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that. this disorder presents withnpsychotic
features. Mr. Ferrer 1ndicted that he often
suffers from auditory ha11ucinatjdns:and Visions
of his mother when his mother.wbu]d_victimize
him. So. I be]ieve.that.1t.a1so.intertwines,with
the post-traumatic stress.disordgr. He 1is
currently treated in the prison system for
schizophrenia and for depression. |

Q. Are there any other diagnoses that you
would be able to testify to other than the
unrelated bipolar disorder.and the PTSD that you
just mentioned?

A. And there is also.substance misuse
disorder. Mr. Ferrer would primarily use
alcohol and crack. cocaine. Itfsvgctually‘a,-
multitude. So I would diagnose him with what we
call a polysubstance disorder which means it"s
more than three. If there's more than three
disorders, he meets criteria for-such as well.

Also, with his childhood, you know,
the destruction of his childhood, the PTSD
diagnosié, the fact that he was incarcerated,

would be a diagnosis as well but the primary one

‘would be the unrelated bipolar.disorder with

psychotic features, the postrxraumatic stress
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disorder, and the substance abuse disorder.

'-Q. .Did Mr. Ferrer share with you, ‘at any
point, who first introduced him to illicit
substances?

A I know that he began using at a very
young age, however, I know that he did use
il1licit substances with his mother.

Q. Okay .

Was there any testing that you
conducted with Mr. Ferrer when you}visitéd him?

A. Yes, I did. I performéd a depreésiqn
1nventory which is what allowed me to know that
he is suffering from depression, substance abuse
inventory which allows me to assign the
diagnosis of a polysubstance disorder along wfth
a trauma inventory which allowed me to diagnosis
him with a post-traumatic stress disorder.

Q. Can yoﬁ speak a little bit on the
effect of age with recidivism?

A, Yes, over timé, és an individual
becomes more mature; the recidivism rate does
decline. Individuals who have been older, I
mean I know, at the time, Mr. Ferrer now is 1in
his 40s, however, I'm not certain about what the

timeframe may be perhaps when he may be
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released. Like over time as.your age increases,

so does your recidivism rate.

Q. Give me one moment.

- THE COURT: And Doctor Klein, I took
it to mean as you got older the recidivism
rate drops?

THE WITNESS:. Yes, I apologize.
THE COURT: .I know what .you meant but
the record would not.

THE WITNESS:  Thank you.

BY MS. PITCHIK: .

Q. Is there anything else, Doctor Klein,
that you can think of that I missed in my
questioning of you?

A. I understand that there are
consequences for everything. I do believe, you
know, true traUmas.always marking an individual
but my thoughts for Mr. Ferrer is that he would
be able to receive certain things that he never
had. My concern is that he -- his mental
conditions would be exasperated by prison, they

will be exasperated by prison. And so in a

prison setting, it’'s not made to try to resolve

the physijcal abuse or the sexual abuse all of

these difficulties because if anything, you're
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more vulnerable in a prison setting and you
don't trust and you put your guard up.

So again, I know that there are

. consequences for behaviors and I understand

that. Just I hope that the consideration of,
you know, what Mr. Ferrer has been throdgh-with
his disfunctional lifestyle should be considered
when upon imposing possibilities in the
sanctions.

Q. Thank you very much. I just have one
last question for you Dr. Klein.

A. Yes?

- Q. Through your 1nteractions with Mr.
Ferrer, your review of the records, was there
anything that stood out to you that suggest that
Mr. Ferrer would be someone who would not be
able to be reintegrated successfully into
society at a later date?

A. No, there is nothing. Again, one of
Mr. Ferrer's difficulties is that he hasn’t
received 1ntervention as a.treatment that he
really so badly needs and requires. And
unfortunately, just in our prison system, the
type of treatment that he would require isn't

operable in the prison systém. And so he
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requested services. He would like to receive
the services. He experiences. these auditory
ha]]ucinations; however, thefe is nothing to
indicate that he would not-be available or
appropriate to reinterrogated back into the
community.

MS. PITCHIK: . .Those. are all my
questions for.you. The State might have
some questions and the Judge might have
some questions. .

THE COURT: Do:you.have .any questions,
Ms. Diamond?

MS. DIAMOND: Does your Honor have a
question first bhecause I know her time is
Timited? . "

THE COURT: - I have one.but I can ask
it at the end.

CROSS-EXAMINATION ..
BY MS. DIAMOND:

Q. Doctor Klein, were you.aware‘that-Mr.

" Ferrer has been to prison two times: in the past?

A... Yes, I believe the first time occurred
in -- yes, I am aware of it. The first time was
in 1998. He was ﬁe]egsed_three years later and

then in 2003,,hé was. sentenced to ten years
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Florida State Prison and then two years
probation. And now, he’'s been in since 2019.

Q. ‘So you mentioned that recidivism

-declines with age. So in this case, there is a

25 year minimum sentence, however, he has served
approximately 15 years of that which would make
him about 55 years old if he got out with the
minimum sentence'the court could give him --

A. Okay.

Q. ---whatvsort of age are you talking
about that it declines with age but is there a
specific age you're talking about or is it‘mofe
11ke‘physica1 abilities, mental abilities?

A. It could be a combination of both, you
know, Mr. Ferrer would be maybe in 50 then. At
the time, he would be released, a 50 year old,
you kndw, definitely will have a different
mindset then you do when you're 20 or wheﬁ
you're 30 but it Has to do with developmental
matufity, Canse]dr or then it would have to do
with sometimes there's physical, you know,
attribute’s begin to decline when you're into
your 50s as well, also, your emotional maturity.
It's just how they interact over time with-

different elements of maturity.
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Q. So in terms of Mr. Ferrer's maturity,
what.is_your opinion based on meeting with him
in terms of his emotional maturity?.

A. In my opinion, Counselor, that he
actually has an underdeveloped braiﬁ
advancement. Nothing‘1iké because he's 44 years
of age or when his body might wait for him to
mature, it's because at the time when his brain
should have been deve]oping 1ike many

individuals, it never got to that point and that

was associated with the trauma. Like I

mentioned, when your brain is under stress and
arousal,; it actuaTIy prevents the prefrontal
cortex from developing. And so he needs

assistance with the intervention to help him get

-through the emotional difficulties. I don't

have a timeframe to say okay, in seven years,
Mr. Ferrer will be mature developmental or for
that type of thing. That is very idiosyncratic
and it doesn’'t equal being mature as it would
with others but I don’'t have specific year
scheduled except to know that whether or not Mr.
Ferrer receives 25 years or two years, in the
absence of intervention, he is going to need to

be able to deal it. Even if he gefs out at 55,
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Counselor, it doesn't mean that all of that
trauma that he experienced goes away. Sb I

don't have a specific number. I really would be

more in favor of him receiving as much

intervention as he could possibly when he

becomes became released. He cou]d undergo
treatment, follow that treathent, would be my
thought for him.

Q. And what sort of treatment do you
fhink he needs?

A. Mr. Ferrer needs a dual diagnosis
program that would offer him cognitive behavior
therapy that is trauma focused so that he could
learn that how the fhoughts that he receives so
he could modify those thoughts because he in
a -- mentally, Counselor, he is in a very bad
place right now because he suffers from.
psychosis and he’'s treated'for that. I mean
even prior tQ he even seeing him on Monday, you
know, it’'s not my diagnosis, but I concur, I
adopt but this 1s‘the diagnosis, Canse]or, that
he has had for years and he would benefit from a
dual diagnosis treatment, poly developmental
therapy that focuses on trauma and illicit

substance use.

PEREZ COURT REPORTING SERVICES (754) 264-2049

710




—

T S G G G ¢

41

Q. If he does not maintain his

- medication, would he become, in your opinion,

how would that effect:-him.if he's off of his
medication?

A I would have some concerns. Mr.
Ferrer needs to follow the psychotropic
medication regimen and.he need to reframe from
i1licit substance use including alcohol. I know
alcohol is not considered an illicit substance,
but Mr. Ferrer needs to refrain from alcohol ;as
well.

| MS. DIAMOND: I don't have any further

questions.w Thank you.

THE COURT: Okay.

If you were to have written a report
in this base, Dr. Klein, would it be
consistent with all of the testimony that
you just gave?

THE WITNESS: It .would be and, your
Honor, I apologize for the timeframe,
however, if your Honor, would 1ike for me,
at some point, to present something in
writing to you so that you could review it,
I could make --

THE COURT: That's not neceésary.
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Thank you for your time. That was my only
question. |

MS. DIAMOND: I would just ask -- and
sorry Doctor Klein, you said ydu reviewed
Doctor Marla Rodriguez' report?

THE WITNESS: Correct.

MS. DIAMOND: And is there anything in
her report that you disagreed with? '

THE WITNESS: No, Doctor Rodriguéz’
report was very similar with reference to
indicating the same types of abuse that I
also received from Mr. Ferrer. It was very
consistent. I believe that Doctor
Rodriguez diagnoses Mr. Ferrer with a major
depréssioh disorder. I believe it's
psychotic features. I don't have it right

in front of me at the moment, buf yes, we

were very consistent.

THE COURT: Okay.

Anyfhing else, Ms. Pitchik?

MS. PITCHIK: No, Judge.

THE COURT: Alright.

Doctor Klein, thank you for your time.
We went over by two minutes. I apologize.

THE WITNESS: Thank you. Everything
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was great. I appreciate it. Have a good

day.

THE COURT: You too. Okay.

Ms. Perez, if you wanna come back up,
so you can finish. . You»éan continue
wherever you wish.

DIRECT EXAMINATION CONTINUED
BY MS. PITCHIK:

Q. So I think the; Tast thing that you
were talking about was théamemory of when Mr.
Ferrer purchased the bearded dragon for you even
though it wasn't his choice of animal. 1Is that
right?

A. Yeah and --

Q. I did want to ask you one other
question.r'So'you mentioned the lake a couple of
times that you just hoped that Mr. Ferrer was
able to get out of custody so that you could go
back to the lake with him. What is the lake?

A. Me and my dad would go hiking because
even a lot because even though -- it's a lot.

We would spend a lot of time outside and
there -- I'm so sorry. I just heard a whole lot
of things about my dad that I didn't know

extremely horrible things. 1 knew partially
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about -- I'm so sorry. 1In his timing, it was
snowing pretty hard and it never -- I had never
seen snow before this and so me and some
mentioned you about my dog but it was a]so my
dog’'s first day in the snow. My first wfnter
and we go to this lake and he -- it's a

beautiful thing to see snow for the first time.

- So it's actually a 1ot more than the story with

my dog. We go and he says that my dog should
learn how to swim. It was way fo cold for that.
So we had some banter and that's about it. We
just take out dogs out to go play in the snow.
A very beautiful thing. Once again, I'm so
sorry. That, what the Doctor had said, was
extremely horrib1e. I think it was getting to
the point of what I'm saying when people have
cards stacked against them, no control over it,
but now it's different. Now he generally has
somebody ‘wholoves him and would never hurt him
and ensure that all the therapy in the world
because you don’'t go through things like that
and are the samé after you know.

Q. Yes, was there anything spécific that
you wanted to share with this Judge?.

A. I love him very much and Iiunderstand,
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especially on paper, about the circumstances and

it - looks like he's a bad person. 1 see him for

~what he is, a victim of circumstance and he's

very old now. He's very old now and hé's gonna
gef older.

THE COURT: Let me object, I mean I'm
older than him so go slow. -

THE WITNESS: I know it's just this
time around he has somebody who -- I was so
deeply hurt to hear all of that and I 100
percent sure that the 1ife he will have
once he is released will be everything he
ever dreamed. And that's all.

MS. PITCHIK: I'm done but the Judge
and the State might have some questions..

CROSS-EXAMINATION

BY MS. DIAMOND: |

Q. Good afternoon, Ms. Perez. Do you
remember how long -- when did you first start
considering Alejandro Ferrer to be your father?

A. Really I would say probably after
like -- maybe like -- it was while he was still
incarcerated when we were going~phone calls. I
don't know if I was .young. I always wanted a

dad, you.know, and just when he got out and just
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had so much more in éommon but T would say maybe
during the first maybe year of talking with him
on the phone with my mom.

Q. And once he gof out of prison, do you
know what he did for a living? What did he do
for work? |

A.  what did he do for a Tiving?

I believe he was working with his dad
and I wouldn't know. I was very young. |

Q. How young?

A. The thing is that I don't want to say

an age and it's not corréct. I was very young.

1 was barely a teenager.

THE COURT: It was 2015.
THE WITNESS: 2015, then I was --
MS. DIAMOND: The spring.
THE WITNESS: The spring, then I was
15 to 16.
BY MS. DIAMOND:
Q. But you don’'t remember what his job
was at the time?
A -I think it was something with
shoveling.
Q. And so you séfd the thfng that sténds‘

out'is he bought you a bedroom set?
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A. Yeé. s
Q. Now you previously testified that you
all moved, to Ngrth,Cgrp1ina and that you said
sometime .in the fall of,,2016. At.that time,
)
A. Yeah.
How ofiten, would you see Mr. Ferrer?
Yeah? .

-t

[

Q
A. Wheh;we;1ivedhindNonth‘Caro]ina?
Q
A

Every single day.
.+ Q.,. And what .was your relationship with
him 1ike?
A. It was fun.and loving and I say fun

animals.and we loved.watching, documentaries. It

was fun.

Q. ... So on a.day to day basis, did you see

him everyday?

A. I was a teenager. . I was minding my
business a lot, but-I mean my relationship with
him it was fun.

Q.. . And you said you went hiking a lot,
was that in North Carolina?

| A. -Yes.

Q. Was that on the property you were
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living on?
A.  We actually have a -- if was really

anywhere. It was in the middle of just -- it's

‘North Caroline. There's actually hiking trails

where the horses would run up. So we would
follow those.

Q. Like going off your properfy or you
would go somewhere else?

A.  For the‘most part, I was driving on
the property.

Q. Now you said if he was to get out, you
would be his backbone and his suppert. What do
you do for a living?

A.  I'ma concierge and I just got a
secend day job'in-a place that I don't want to
expose because of the family.

Q. Do you have your own place?

A. I do have my own place. I do-have my
own place. |

Q. Do you live with anyone?

A. At the moment, it is just me on my
lease where I am. At the moment, just me on‘my
lease.

Q. Are you able to afford your. own

apartment?
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A. I would say so. I“m:working a lot
more too. I :-have a*nonpnpfit and a bakery that
I'm working on. - I.projegt big.differences
coming for me. ‘.

Q. I guess what I“m;sl1ooking for is if. he
were to get out of prison,..at the time, he would

be, at minimum,. 55,yeans of age and he may not

~have.a job.right,away but you,said you would: be
"his backbone and,support. So-I guess what I'm
_looking-at.is.do.yoeu;pay-your own rent right:

“now?

Wait. . You said 55 years ol1d?
He ,would be. |
‘How.old would I be?

. In 11 years?

g

> P > P >

.0h, 11iyears. |

Q. Currently, what do you do?. Currently,

‘do.you:pay.your ownsrent by yourself or do you

have any help?
. A, - I .would like -to.say that --

Q.. . No, «it's yes-or. no. Do you pay your
own rent or-does. you mom help you? Does someone
help you? _ .

A ., I would ltkéytoqdéc1ine at that point.
We're talking about 55 so 11 years later. 1It's
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very different.

THE COURT: Let it go. It is
consistent with the way that she testified
at the Probation Violation Hearing.

BY MS. DIAMOND: |

Q. Okay.

So you would 1ike to say -- okay.- And
do you have aﬁy support frbm anyone else at this
time? You don't have to say who?

A. I'm not really understanding the
purpose of this question.

Q. Do you financially support yourself?
Pay your own rent, your car, your food? It's
okay if you don’'t. It's just my question?

A. No; I know it’'s just it doesn’'t seem
like a relevant quéstion_but I pay my bills,
yes:

MS. DIAMOND: I don’'t have any other
questions:

THE COURT: I have to tell you I'm a
little baffled by this whole idea that you
were living in destitution until Mr. Ferrer
came along.

THE WITNESS: It was actually really
bad.
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- THE COURT:* ‘Let me: tell you why, your
mom always worked because she testified. I
knbwfwhat she did.- He gets out of prison
every ptrobation report shows he's not
working. He doesn’'t have a job. He helps
his father: out once in'a while and yet, by

the: summer of 2016, your mom, not him, your

- mom owns two Cadillacs that we're about: two

to three years old. 8o I don't understand
how he's the one thét:pu]led your mom out

of ipoverty. She seems 1ike a very

hardworking woman. - He wasn't even employed

in North Carolina. He was just breeding
the dogs. She was the one working all this
time.

THE WITNESS: ' I understand. I never

- said he got us out: off poverty. He did an

act of kindness:  for me.

THE COURT: - iThat's not the way your

~ testimony started and it just felt like you

were ~throwing your momiunder the bus.
| THE WITNESS: Absolutely not.
THE COURT: Okay.
Well, I'm just telling you the way it

sounds "‘1ike to me¢. I guess I'm just
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defending her because she struck me as a

very hardworking woman.

THE WITNESS: She has apologized to me
many times for all the times where we had
suffered because of her own actions and I
am actually hurt that you would insinuaté
that we didn't go through those things --

THE‘COURT: I didn't say. You're
misunderstandihg. I'm not doubting thaf
you were 11ying in poverty. I'm saying she
was very hardworking, and he's not the one.
that pulled you out. She may have‘pu11ed
you out but it wasn't him.

THE WITNESS: He definitely was the
one who did that for me. |

THE COURT: With what money?

THE DEFENDANT: Can I say something?

THE COURT: You"11 get the chance.

THE WITNESS: I wouldn't -- as a
child, I guess, I wasn't really focusing on
everyone else’'s finances. A11 I know is my
circumstance as a teenager and how it
impacted my life but I see. So that's
okay.

' THE COURT: Alright.
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So anyway, at the end of the day, that
doesn’'t make a big difference. 1 jusf'
ﬁhink sometimes we don't always appreciate
what our parents do for us.

" THE WITNESS: I love my mom --

THE COURT: Sure and that’'s all I

THE WITNESS:  You might have fo do
that with someone else but as for me, I
appreciated my MOm my whole 1ife.

Actually, it's way deeper than I cod1d even
express. My mom also felt so much lack of
love in her 1ife and I was the child who
gave. I love my mom. I appreciate
everything. _

THE COURT: That's what I wanted to
make sure --

"THE WITNESS: I don't always see her
everyday that that might gave that
impression but I'm not that. .

THE COURT: It wasn't, It was just
the way -- anyway, I said my peace. Do you
have anything else?

- MS. DIAMOND: I have no further:

questions.
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THE COURT: I guess that's it.

THE DEFENDANT: I could clear that up
for you. |

THE COURT: That's alright. You can
clear it up if you want when it's your
turn. Ms. Pitchik?
| MS. PITCHIK: I would next Tike to
ca11 Ms. Martinez who is on Zoom, and she
is the witness that speaks Spanish.

'THE COURT: Ask her to turn on her
camera and her video. Please raise your
right hand. Do you swear the testimony
you're about to give is true and correct?

THE WITNESS: Yes.:

THE COURT: You may enquire.

DIRECT EXAMINATION
BY MS. ZAMORA:

Qf Good afternoon, your Honor. For the
record, Aésistant Public Defender Yanelis Zamora
on behalf of Mr. Alejandro Ferrer.

A. Yes.

Q. Ms. Martinez, how do you kﬁow Mr..
Alejandro Ferrer?

‘A, I met him at a restayrant and we just:

“met 1ike that.
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~ THE COURT: - And.she said in Managua.
I happen to know he was in Nicatagua at
that time.. |

THE INTERPRETER: Okay,.in Managua.

Your Honor, may I go upstairs to be on
Zoom --

THE COURT: Yes, I didn’t.know she was
gonna be on .Zoom. I apologize. I guess I
should have guess.

THE INTERPRETER: .,I was.gonna get
there --.

THE COURT: I agree. Let her know
we're doing that. -

(Thereupon, a discussion was had off
the record, after which the following
proceedingé were held:)

THE COURT:.,Okay;

Now you may inquire..

DIRECT EXAMINATION

BY MS. ZAMORA:

Q. Thank .you,

Ms. Martinez, you had advised the

Court that you met Mr. Ferrer at a restaurant in

Managua. Is that right?

A Yes.

PEREZ COURT REPORTING SERVICES (754) 264-2049
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Q. When was it that you met.him? What
year?

A. 'We11, I think it was in 2016 6r 2017
of around August.

Q. And when you met Mr. Ferrer, did your
and his relationship turn into a romantic
relationship?

A. At the beginning, it was like a
friendship. We were into each other and then
after a couple of weeks -- and after one week of
having met and having had 1ike a friendship, a
very close friendsﬁip together, after that week,
we started living together.

Q. Did you and Mr. Ferrer ever get
officially married?

A. No, we just lived together.

Q. -‘Did you and Mr. Ferrer ever have a
child in common? ,

A. Yes, we have a five year old child.

Q. What is the name of the child that you

have in common with Mr. Ferrer?

A. Huey Alexander Martinez.
Q. And when was Huey Alexander Martinez
born?

A. September 26, 2018.
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Q. Was Mr. :Eerner .around for ,the birth of
your son?

A, Yes, hegwa§ with me . during the

‘pregnancy. We,were together.all, the time until

he .was,six months. old When he.,was ,taken from me.

Q. So was .Mr. Ferrer only apart of Huey's
lTife for, the first, six.months?

A, Yes, even after he,qu;taken, for my
son, his father is his number one, even though
it was six month mark that.they.were separated,
heis always. had communications with, him. His
father.calls his son, all the time. ., So they get
along something strange because,before they used
to see him on video.calls but not anymore but |
the phone call was continuous and so they are so
close.together that that for my.son everything.
Even what his father.eats, ﬁy_son.jugt wants to
be 1ike his. father.

Q. During. those six months that Mr.

.Ferrer was.physically, present with; Huey, what

was his relationship, with Huey as.a. father?

A. Well, at the beginning, the child was
mostly sleeping. The interaction is usually
closer with the mom but he~was,a1Ways want him

to interact with the older, child. He would play
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music for him and all that. He always been the

best with him in that regard or at 1east; that's
how I felt as a mother that he always wanted to

be with his child and play music for him and do

things with him. He was a baby and he was just

attentive to all those things.

Q. Do you ever a daughter from a preQious
relationship prior to your relationship with Mr.
Ferrer?

A. Yes, that is correct. My daughter, my
14 year old daughter. When I met Alex, she was
eight and we would go visit with her.} She
wasn't living with us and yeah, he would help me
finahcia11y with her, and we would go out from
time to time to the park, to the zoo. On the
days he calls for his son, he asks about
Alandra, that’'s her name and, you know, he
calls, they have conversation. My daughter
never had a father or a paternal figure or a
male figure at the time. So, with her, he was
just like a father, you know. My son thinks
that his father is the father of my daughter as
well.

Q. AAnd you said her name was Alandra.

Can you provide your daughter's full name for
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i ¢
Yes, it is StacyAlandra. .

And.aside, from the relationship that

he.had with Huey and.with Ms. Stacy.Alandra, how

is your relationship.with Mr..Ferrer

A..

to me,

. Well, we.always were with dogs and. --

it.was fing.v,Fgngghejmoggng we moved in

together, after a week.of megtﬂgg.ga@h other, so

the interaction-we, had, besides being a couple,

we were more friends than.anything, you know.

We were,always have. -+ ,what s the word? We were

we}].

way or.the.otheru
Q.
Ferrer through today?
A.
Q.
A.

.always having fun and just.,we.-would.get along so

We were just keeping with,each other one

Do you till maintain contact with Mr.
Yes, still.. ., .
How frequently? L

Everyday, everyday, .we call and yeah.

THE INTERPRETER: Sorpy, .Counsel, ,this

is the interpreter,.I .couldn’'t out the last

i

question you were.saying.something?

BY MS.

Q.

ZAMORA:

I said. how.frequently but,you answered
i . Y vt 1 LR B S »

it or she answered it.

1
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In terms of work, when Mr. Ferrer was

- Tiving with you, was he working at. that time?

A. Yes, he worked at call centers. He
had advised at several of them. One of them was
at sales or something, I, honestly, don't know.
One of them was like a for a pharmaceutical
thing or something 1ike that, it was sales
basically. And also, we would try to salvage
the business. We would send animals from here
that it wasn't -- it wasn't -- we didn't have an
issue because of those permits that we would get
in our country if we had -- we had Tike a saving
for the future becadse I was already pregnant
and we wanted to have a resource. We wanted to
have a business. We Wanted to open'up a bar.

We had the intention to be able to save money
for a house. We needed to have our own business
and he liked animals and so here, presently, we
have animals that are discarded over there and
they're not here. He has that love of animals.

Q. And I know YOu said that this business

‘was something that you had an idea for the

future but did you actually take any steps in
starting to get the permits for these

businesses?
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A. Yes, we were in the process of taking
the steps for it but the sort of animals that we
wanted to send were them so we weren't able to
do any other processes other than that. So we
always had dogs and yeah, sometimes we would
sell some of them and things like that.

MS. ZAMORA: . Your Honor, if I could
have one moment to confer?

THE COURT: Of course.

MS. ZAMORA: ‘Your Honor,.we have no
further questions at this time.

THE .COURT: Do you have any questions

Ms. Diamond?

CROSS-EXAMINATION
BY MS. DIAMOND:

Q. Just a few.. Good afternoon.
A. Good afternoon.
- Q. . You mentioned that you and Mr. Ferrer

moved in about a week of. knowing each other.
Did he move in with you or did he have his own
place at the time?

A. At that,time, we were at a rental
place. It didn't belong to any of us. It was a

room. It was.room.

Q. So after knowing him about a week, did
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he tell you why he had come to Nicéragua?

A. No, no, honestly not at all.

Q. Did on ever talk to him about his
past relationship?

A. Yes, of course because he -- well, he

always expfessed a nice way about his ex and his

children. His stepchildren, have always been

for him like his own children. Like for
example, my daughter, you know, and the other
two from a previous relationship before mine.
And so yeah, we would talk about his prévious
partners and so and more so, the chi]dren
because they were mostly like his and they still
are.

Q. Did you meet one of his»ex's by the

name Amanda Perez?

A. Yes.
Q. Dovyou remember when that was?
A. From a visit that was made as I was

pregnant, it was like she came on a trip or
something like that. So it was a bfief got
conversation. We got along really well and then
evefyone just went about their own business. I
had my own child with him and so 1f was most1yv

just us.
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Q. . Did Amanda Perez.stay with you when

she came to visit?

A. No, she was out of town.

Q. . Did Alejandro ever stay with her while
she was there?

A.  No, most of the time, we would all go
on out. I was one who would go get her.

Q. You mentioned you all had dogs. What
type of dogs?

A.  There were many, three different types
of dogs that he had there and he brought them
here and it was pit hulls,

Q. Did he breed those pit buils?

A. Yes, here in Nicaragua, ft's more - -
the breeding’'s done a lot more, We breed them
here. ‘

Q. Did he ever engage in_fighting with
those pit bulls?

A. No, not at no point. It was more --
what’'s the name they call that? I still have
one of them. 1It's houée dogs, dogs. for the
house, you know. My child is so.little and
loves these dogs. He had them for the longest.
They're super loving and no fight. They were

never in a fight maybe,betWeen them here for
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food or something like that but no, not any
other sort of fight.

Q. Now you mentioned that you met
A1ejahdro Ferrer at a restaurant. Do you know
were you working at that restaurant or you just
met at the restaurant?

A. No, well, he was with another person
with a friend of his and I was by myself at the
b]ace and he was -- we were like flirting with
each other, and then I was the one who
introduced myself to him, and we stafted a
conversation about things and that but no, I
wasn't working there. I was there.

Q. When you started dating, what was
Alejandro Ferrer doing for work?

A, The call center like I mentioned
before. The-ca11 centers.

Q. Like a call 6enter in Nicaragua?

A. Well, specifically, I'm the type of
person who doesn't ask a 1ot of questions but,
yes, I think that, at the time, he was -- yes,
he wés'involved in something for like fixing
deliveries or something ]1ke that but I'm not
entirely sure..

Q. Did he financially support your
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family?, . - . o

A. No, not.at ,all. My .family, they were

on. andshe,did,help,meowith me and my daughter

but
had

I .alsonhad;a,joh that wasn't as steady. I

moved in with him, /se_ it wasn't just Tike I

-~ ... qaWas.able, to,support my daughter, so he would

help meswith,myidayghtersat home.

St

MS. DIAMOND: Thank.you. I don't have
-any; othennquestipens.:; -

~2 0 sWHECOURT (3 cAnything ;else, Ms. Zamora?
v MS: ZAMORAy: Yes; your Honor, Ms.

- Pitchik provided «three photographs of Mr.

Ferrver with his, son.that .have been

premarked for identification. If Ms.

. Djamondﬁqus not have ;an objection, we .can

stiguLatg;tngQelgnqutjpn‘Qr I can lay-.the
_recond with m§ﬂ.Magg@nez; if necessary? .
. \MS..DIAMOND:, L don’t have an
objection. . ., ...
..+ FHE,COURT ;;, ,Okay:
Anything.else for Ms, Martinez?
MS.:-ZAMORA: - aNo;uyour Honor, with no
queggioﬁ, if we can .move these --
;.IﬁEgQOURTQHUYesﬂ;they come in withgut

-objection.

- .
RS BT
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THE CLERK: A-1, A-2, A-3, is Defense
Exhibit A, B, and C. _
| (Thereupon, Defendant's Exhibit # A,
B, & C were marked and received in
evidence.)

THE COURT: Thank you, Mr. Barrera.

THE INTERPRETER: Thank ybu, your
Honor.

THE COURT: Do you have any other
witnesses other than potentially --

MS. PITCHIK: The only thing I have

left is potentially Mr. Ferrer. I would

Tike a moment to talk to him about that
decision.

THE COURT: Sure, I'11 turn on the --
to give you some privacy.

(Whereupon, a discussion was had off
the record; after which the following
proceedings were held:)

THE COURT: You have no other
witnesses, correct? |

MS. PITCHIK: No.

MS. DIAMOND:  That's correct.

THElCOURT: Alright.

Mr. Ferrer, this is the moment in the.
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heéring where- if .you wish to.testify, you
have the abso]ute,right‘to-téstify. You
also have the right not to testify. If you
choose to say something, I will take that
fnto‘account. It could increase your
sentence. It could reduce your sentence
and it might make no difference at all.. If
'you choose not to.testify, I am not going
.to hold that -against _you. Understand? So
it's your decision on what you wish to say.
Your Jéwyers,pame sidebar telling me there
are some. things you.want to make sdre that
you preserve. I think I can probably 1ist
them for you and I will make sure you have
it. Your motion,tofdisqua]jfy has been..
reserved. Your motion to dismiss based- on
Mobley is addressed extensively in my order
and it has been;preserved. I denied it
before. I'11 be,denying'it again in
writing. A1l of ‘those things will be right
for appeal but if there is anything else
you want to say here about the case or any
grievances you have,uyou're certainly
we]comed,ftoo,vthe only thing is 1 have to

put you under oath. Alright. Are you .
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going to want to say something, otherwise,
I won't put you under oath?

THE DEFENDANT: .Let me talk to them
please. |

THE COURT: Of course, take your time.

(Thereupon, a discussion was had off
the record, after which the following
proceedings were he]d:)

MS. PITCHIK: We're'ready:

THE COURT: What do you wish to do?

MS. ZAMORA: Mr. Ferrer would like to
c]ear‘some things up, your Honor, during
the testimony here, I know he was trying to
interject and I think those are the things
that he wants to --

THE COURT: Understood.

Keisha, let's swear him in.

THE CLERK: Raise your right hand.

Do you solemnly swear or affirm the
testimony you're about to give is the
truth, the whole truth, and nothing but the
truth?

THE DEFENDANT: Yes.

THE COURT: Alright.

You can say anything you'd like.
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THE DEFENDANT: Judge, I initially,

~you know, I had wrote but I wanted to

address some things. but, you know, there

-are certain things in there I'm honest to a

- fault.  So,  you know,; I have to save this

but I know that,.there are certain things
here that were -questionable about and would
bother youﬂand_thatfs-not advised.

THE COURT: I have thick skin. You
can say.anything.youfd_like.v

THE DEFENDANT: . I know but it's like I
have like two people .in here. One's like
don't do that and one 15 saying, yes, you
better do that, you know. .So0 it's like --
and I just don’'t. .know what to do.

THE COURT: You're .saying you have two
people.. You mean;ybyr;lawyers?

THE DEFENDANT.: .No, inside like --

THE COURT:.- Little angel and the

. devil? .

THE DEFENDANT:. .I wouldn't call them
devils, I just they oppose each other, you
Know . '

THE COURT: Yeah. :.

. THE DEFENDANT: . And you know, one 1is

.- PEREZ COURT REPORTING SERVICES (754) 264-2049
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like do it and the other one's 1ike no and
the other one’'s Tike you better do it
because you're gonna regret it later. So
you know that little doubt, right, but I
have two good attorney's and they're like
no because you know -- |

THE COURT: You do.

THE DEFENDANT: -- I do. acknowledge
that because I did mention the word basis
and stuff like that nobody likes to be
called that, you know, or accused of, you
Know, and that's exactly what I ‘did and I
pulled case law and stuff l1ike that but I
do wént to clear dut something about Erica
Perez because first and foremost, she's
really really private. So I know her .
better tﬁan Ms. Diamond and you, of course,
and that's why she -- and she's really
really really strong, you know, so to me,
she's always gonna be a l1ittle girl. She's
a woman now but to me, she's always gonna
be a Tittle girl. So that's why she's like
when you ask even me, I cannot ask her some
questions that are private because she will

not Tike that and she won't say it. I know
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her but when Ms. Diamond was asking her
certain questions, I knew she was not gonna
do it.. As to what she was saying that,
yes; they were very very poor and you know
but to answer the question is that, when I
came into. her 1ife, how I impact it. Her
mother,‘yes,,she's,hardworking and she was
an excellent woman to mel. She Has -- like
me and her, we have whatever but what
happened she was more like a wifey over a

mom. Do you know what I mean by that? So

. when I came into her 1ife, you know, I had
~a little influence over her I told her

- Amanda Peréz_I would have her put her money

towards her children. So that's where she
started to see a difference in the poverty.
I guess you would say. And something that
she failed to reveal when I came into their
life, they had none because it's not only
her, she's the sma]]estvone,. There's an
older one and they were totally like chaos
in the house. . They did not like their
mother at all and when I came into --
first, initially, it was very very hard but

in time, I unite them, you know, and part
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of it was because they were 1ittle too and
they had the history with their mom before
I came into their 1ife and it took me a
Tittle while but as they started to grow,
you know, and with my help, I had to have a
lot of patience éspecial]y with her because
she was really really really babied. The
other one was a little bit more -- she was
really really really babied when she was
Tittle but that was the one that I ended up
having 1ike a real bond and I really don't
1ike nobody to say she's my step children.
I don't 1ike. To me, my blood is her
blood, you know, and she is forever -- we
are bonded said for 1ife. I love her and
she loves he. I Tove her mom, you know, I

know she came her and she said certain

things that were 1ike Whoa, you know, but I

do. 'She was a rea] good woman to me and I
appreciate her. I wish that I could té]k
to her but she just don't have no right for
me. I know she was hurt behind, you know,
he was being born and whatnot. Damn,
that's how things had played out, you know.

I'm not gonna read this. I know later on
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.my-.other half is gonna be.like -damn, but I

really don‘t wanna ~-, even though I spoke
great about you here to, I expressed that I
do, even :though we don't agree, I don't

agree with your findings. I do respect. you

- and your ruling. I did mention that. I

Just pull up some .case laws and stuff like
that. I really just want to put it on
record, but I'm just gonna go along with
it;_,l.dqn?t Wanf to bother: you, you know.
. THE :COURT: - Listen, it's not a bother
but your issues are preserved once you
raise them. If you have cited a particular
case, that doesn't waive it. I'm sure .-
they’'ve told you .that. So if you don't
need to cite the cases, you have more and
you've done it before with five of them.
You made your argument on Mobley, the Third
DCA will decide who's right, the factual
findings will be what they be and the

- disqualification mption,was;filed and I

ruled upon them, those issues are
preserved.
THE DEFENDANT: . But.I was thinking

more on the motion I got because remember
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once you gave me -- you granted me pro se
now I have full fledge I can get from the
library boom boom and I learned a little
bit more. Oh, I also thank you, you know,
in the -- for the learning experjence, this
year has been, even though, you know, I am
going to prison for a Tittle while. 1It's
up to you of course. It's still gohna be a
long timé whether it's at the bottom or not
but it's a learning experience and I
realize that I really like law, you know,
and -- |

THE COURT: I told you I think you

have a career as a paralegal in the prison.

THE DEFENDANT: I talk about my -- I
want to explain about -- that's why I
brought this with me but tHis is me, pretty
much 1in CUba, this is why I'm so obsessed
with that, you know, with that. These are
Tittle kids in Cuba but of course, it's
part of what I wanted to write you because
I even wanted to talk in front of you with
something that I even expressed in here.
I'm glad my father is not here because thét

really really bothers me and even though we
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don't have a good father and son
relationship, you know, I don't want to. say
this but we went many many years without
talking. I couldn’'t. even get ahold of him.
He's just .-- that's why he's not here. I
don’'t know if he would have came anyway but
even .though I read this, I'm still telling
you certain little things to satisfy my
other half you could say. bhut yeah --
THE COURT: If you want, you could
mail it to me afterwards.
THE DEFENDANT:  Okay.
I'11 do that --
- THE COURT: Therefore, it will not

-~ affect you in this c¢ase.

-THE DEFENDANT: . I kind of wanted it on
the record but -- ,

THE COURT: That's up to you and your
1awyérs. _

THE DEFENDANT: .But I guess, let me.
see, as for the objections .and stuff Tike
.that, your Honor, you didn't let me objgct.
I had many objections but --

THE COURT: During the hearing?

THE DEFENDANT: - During the hearing.
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THE COURT: You're not a lawyer.
THE DEFENDANT: I know but when my
lawyer wasn’'t doing it, when I felt like,

you know, there was grounds for an

objection and he wasn't doing it. That's a

problem, your Honor, you know, and I Have
mény many e-mails where I told him to get
off my case this is something you don't
know. I had told him get off and I have
them still get off my case. He wouldn't
get off my case. |
THE COURT: Mr. Ferrer, you and I

aren’'t gonna have this discussion yet

again. How many times did I tell you fire

him. This is not 1ike a 50 divorce where
somebody has to agree to divorce you. If
you didn't want him on your éase, I told
you time and again, you fire him.

THE DEFENDANT: But, your Honor, I'm
explaining why right there in the hearing.
I was gonna tell him, yes, get off and you
know, I didn't because I'm not a lawyer. I
don’'t know what to do. So what aﬁ I gonna
do without him. I was kind of like -

THE COURT: You know I would have put
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a Publjc.Qeanqu,pn,youn,gase.'

THE DEFENDANT: Yes, but during the
hearing, you(gjd“$e11”me no matter what
because you even told me, without him,
we're going through with this. You made me

feel .1ike you werge, thinking I was ‘trying to

., prolong the,neqﬁlpg, I wasn't trying to

) pho1opguthe,heqnjpgy .1 wasn't even okay

with the bifurgation gqg@yix I want to get
this over with. . You gave me the little
vibe that]s‘what_yoqvthgqghﬁ I was
thinking,;bu; no, .I, wanted closure to this,
too, you know. )
| THE COURT:, -Anything else about the
sentence that you want to share? You don't
have to say..anything but is there anything
you want to say?

THE DEFENDANT: As for sentencing, I
don't know‘ppthﬁngqabqut;xhgt, your Honof,
I mean that's up, to you.

~ THE COURT;__Soilet me take a recess, I
qut need about tep minu;es,e-

MS. DIAMOND;_ I woq]dd11ke to make

argument.

,(-_IﬂE,COQRT;‘.Qh, yguﬂnq right. He had
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been on so long, I didn't realize.

MS. DIAMOND: That's okay.

-THE DEFENDANT: Your Hdnor, can I say
one thing?

THE COURT: Yeah.

THE DEFENDANT: It has to do with
Richérd Gregg and which I mentioned here.
Richard Gregg said in his closing arguments
to you, he basically said that, I quoted it
in here word for word from his thing, that
I absconded. The very Basis, you know, the
very reason or exception to the Mobley
Rule. He wrote you that.

THE COURT: I honestly don't recatll
that --

THE DEFENDANT: Can I read that at
least?

THE -COURT: No, that won't matter
because in the end --

THE DEFENDANT: I know I --

- THE COURT: -- éither he did or he

- didn't but I assure you my order is not

based on him saying you absconded --
THE DEFENDANT: But I don't think a

defense attorney shou]d be doing that, your
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Honor. ‘

THE COURT: Well, you fired him. Your
remedy to thatiis somewhere else. It's
not going to effect this. .

THE DEFENDANT: I know and then in his
motion to bifurcate?

THE COURT: Yes.

THE DEFENDANT: He said I committed
murder. I told him about it. He reviewed
it: He was the one when we reviewed it, he
was like, "Whoa, I'11 change it up.”

THE COURT: Once again, I did not find

~a violation because of anything he said.

THE DEFENDANT: I know.

THE COURT: I based it on the
testimony I received during the hearing.
My order is .up to.about 20 something pages.
You're gonna see in detail about what I
thought about all of the evidence.

THE DEFENDANT: I know. I totally
understand that. 1I'm just saying that
damn, with defense 1ike that, you really
don’'t need no prosecutors, your Honor.

THE COURT: Okay.

Argument, Ms. Diamond? Is there
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anything else you wish to say? What is
your position on the matter?

MS. DIAMOND: Just that I don't know
1f the Defense is gonna file Doctor Marla
Rodriguez’ report otherwise I would 1like to
file, at this time, since Doctor Klein did
rely on it so, your Honor, could review it.

THE COURT: Any objections?

MS. PITCHIK: I would not belseeking

‘to. introduce it on my own but I have no

objections.

THE COURT: Okay.

So it will come in without objection.

THE CLERK: - Marked for identification
1-A is State’'s Exhibit 1.

(Thereupon, State’'s Exhibit # 1 was
marked and received in evidence.)

THE COURT: Alright.

Ms. Pitchik?

MS. PITCHIK: Yes, Judge, you;ve now
heard from all of our witnesses and I'm
gonna start with what we're requesting.v
We're just requesting that, your Honor,

sentence Mr. Ferrer to the minimum

mandatory in this case and nothing further. .
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The State has put on .the record that they
believe the minimum mandatory is 25 years.
I think there is an argumenf that that
minimum mandatory should:be 20 years. The
reason why ‘there's: a .25 year mid-man is
because‘qf;thewdischapge’of'the firearm but
An addition, there .has to be proof of great
bpdi]y;harm_-f .

- THE COURT: Right. 8

MS. PITCHIK:.. -- in the underlying .

case which did plea, to:which is why he's on
probation.. Ln,the‘original score sheet;.
the State only checked off moderate injury

and the evidence was just that. I think

- the individual was shot in the leg through

the .door. So without more, I think there

is an argument that it should just be the

. 20 yearwmjg-manginépeqd of the five for the

.-.possession and.discharge of the firearm. .

without the .proof.of great bodily harm..-
- THE COURT: I think .there is also case

law that says iﬁihe_doqénft admit to it

. during the plea then‘theneﬁjs no evidence

unless .there’'s some evidenge, I think

you're probably right that he would get-.a
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20 year minimum mandatory.

MS. DIAMOND: So that is, in this
case, evidence that was turned over in
discovery is that he --

THE COURT: I'm not gonna disagree
wifh you. You already had proved it at
trial. My point is, I'm almost sure, I
think the case law that says it has to do
with 1ike a premeditated episode. If he
doesn't admit to it at the piea, it's
something I've heard that sometimes I need
to make éertain findings at the plea stage
that it hasn’'t established -- even though
in the trial you might have proved it.

MS. DIAMOND: I do not have the plea
colloquy on this'under1ying case.

However --
THE COURT: Maybe it wasn't --
MS DIAMOND: It was a through and

through on his leg so the bullet entered

his body, exited his body, a bullet caused
great bodily harm. Medical records were

obtained in that case and turned over to

‘Defense there are photos of the bullet hole

going'thfough his body and we know that
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.would leave a permanent scar.

. THE COURT: Sure. ‘

. _But,youp,angum?nt>is noted.

, . MS. PITCHIK:, Yeah, and so whether. you
believe that's a 20 year -- Mr. Ferrer
wqqullike;tp.sgy1spmethjng_to me.

... THE COURT: | Sure.

- ;. MS, PITCHIK: ,,In regards to the
,qrgpmqnt'thgt j§|shggjd bgha 20 year

. qufmgnd“Mr, Eprqgfwwpuld'11ke me to let.

you know that the victim of that case
didn't even go tp_tne[hospita1 SO --
. THE DEFENDANT: He didn't.

.y MS, PITCHIK: Regardless of whether,
,y%gr'ﬂgnon,ﬁfinqs that,ﬁt_ghou]d be the 20
,year or ﬁhe.g5 mjd—man,,wg are asking for
ph%‘minimgm mandatory and no more. That is
oyr request. . ‘

.. +THE COURT:  Okay.

Mﬁ._P}TCﬂIKZ‘”AS, your Honor, knows
Myb Ferrer was born in Cuba. He had a very
ygryFQifficHJt,ear1y qhi]dhood that was
marked with horrible abuse at the hands of
a]] the parental figures in his life, his

maternal, grandmother, his mother, and his
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‘father. I think the most striking to me

was the sexual abuse that he suffered at
the hands of his mother that Doctor Klein
testified to which was especially troubling
because it was his mother and it was sexual
abuse. If you could downward depart, this
is a situation where there was no mid-man
and we were facingAguide1ine§ that you
could not downward depart from sexual abuse
is a recognized grounds for departurous
way . |

I think that is important to know.r
Despite the very difficult upbfinging that
Mr. Ferrer had, despite the very very
difficult parental figures that he had in

his 1ife, Mr. Ferrer had had times in his

1ife when he was not in prison, when he was

a productive 1aw‘abjd1ng citiien, who was a
father; who made very deep and strong
connection with people like Erica Pereé who
is here today, who has been heré before,
who is not a blood relative but who sees
him as a father figure and I think that is
important because it shows part of who Mr.

Ferrer is as an individual. He is someone
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who is out .in the world is. able to make-
very strong connections and have a. very:
strong impact that is positive én peob]e
who he has no biological tie to. You also
,heard.fromeendy_Maftinez who was another
individual who Mr..Ferrer met while he was
out of custody who he has his only
biological child with who has remained in
contact with'him,‘whofgtillzcommunicates
with him, who is willing .to show up. today
to testify on. his behalf even though Mr.
Ferrer haévbeen in custody. in Miami-Dade
County for the last over four years. And
Mr. Ferrer has remained involved heavily.
with his son Clay which I think shows again
side of Mr. Ferrer that, your Honor, did
not_hear_atAthe probation violation, a-sjde
of Mr. Ferrer thét.sngws”that he is able to
be a loving father who is present for the
people in his life, who does deserve a v
chancé of walking ouf of jail and not
.coming out of jail in a pine box because
you sentence him to 1ife on this Probation
Violation Hearing. I think -- as your

Honor knows, the underlying case is from
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2003, that is when Mr. Ferrer was just 23
years old. " If you look at the DR's that

the State introduced, the first one is in

1999. Mr. Ferrer is an entirely different

person today at 44 years old then he was
back in 1999 over 25 years ago. If you
look at that year of record, I think what's
interesting to note is that there is only
two DR'S where he actually served time, all

that received zero days which I think gdes

to maybe the ability of the prison to

actually substantiate those allegations are
what they thought was theﬁappropriate
punishment based on the behavior.

You heard from Doctor Klein today
about the effect of that early childhood
that Mr. Ferrer had on his brain
deVe]opment, on his development as an
individual, and I think what was étriking
to me was despite the trauma that Mr.
Ferrer endured there were still those
moments in his life when he was able to be

a productive member of society and Doctor

" Klein testified that he had been given the

adverse childhood that he had and the way
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that he grew up, there was nothing that she
was aware of that would prevent him from
being a productive member of society in the
future. . This is not someone who has no
hope to be rehabilitated. This is not
someone who 1is incapable of functioning in
the'world'without,committing a new crime.
If you were to sentence Mr. Ferrer to just
the mid-man whether it's 20 or 25, if it's
25 that means that Mr.. Ferrer won't walk
out of prison until he is around 55 years
old, perhaps a little bit later. After, a
55 year old man walking out of prison is a
very different .individual from someone who
is 44 who's walking out of prison or
someone who's 40 walking out of prison, or
somgoné who's 35 who's walking out of
prison.. I think Mr, Ferrer, through this
case, has learned that there is a 1ot more
out there in the world that he is very
interested in, that he wants to pursue if
you were to sentence him to a term of years
which would enable him to get out of
custody. I think, your Honor, is very wel)

aware that Mr. Ferrer has become very very
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interested in the law and he has spent a
lot of time reading and studying and
actually corrected me interpreting it. So
it is not a passion that he is pursing that
he is not fulling engagedlin. He is fully
engagéd and is getting the law right. So
that is something that Mr. Ferref did not
know about himself in parf because when he
was a child growing up, he did not have any

adults in his 1life who could steer him in

the right direction, who could steer him to

a profession T1ike being a lawyer that
perhaps He would have pursued if he had
someone in his 1ife early on to some him
that was an option for him.

As far I'm aware, today, that North
Carolina case is still open. 1It's just an
open case that has never been litigated.
What's troubling to me is Mr. Ferrer has
never been brought to North Carolina during
the pendency of the years that he’s been
held in Miami to face those charges and to
have a jury of hié peers see, evaluate the
evidence, and détermine whether or not the

State can meet their burden of proof beyond

PEREZ COURT REPORTING SERVICES (754) 264-2049

758



(o] © oo ~ D (51 I -8 W N -

N N = =& cd wd ed e e o e
B—so&omwmmhw!\)—»

23
24
25

89

a neaéonab]e'dqubt. , Your Honor knows the
standard of proof at. a probation violation
.18 very diffgreht.._We are completely
sympathetic to the next of kin. I think we
have the Defense, whether it's my office of
Mr. Gregg's, has been. this murder didn’'t
happen it .was just, that Mr. Ferrer was not

the one who committed the murder and at

: this stage,: we cqmpletely respect, your

Honor's ruling but I think it is troubling
that Mr. Ferrer could be sentenced for 1ife
on this probation;vjoJatjon.where the
standard of proof.is just the preponderance
of evidence. When, that North Carolina case
is still open and,if your. Honor doés
sentence him to a term of years, it doesn't
meah_fhat.North,Caro]jna,is‘not any
disadvantage. He is still able to be
brought to trial there and the State in-.
North Carolina.can still seek 1ife on the
case if he does go to.trial, if he loses
the trial, and .if a jury of his peers finds
hfm gQi]ty beyond. a reasonable doubt.

- Another. thing that Mr. Ferrer would

Tike,, your Honor, to know.is that he has,
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in the timé that he's been in custody,
worked hard td_try to investigate that
North Carolina case on his own and by
filing motions to compel and speedy demands
to try to move along that case because he
did want to have an opportunity to go first
to trial on the North Carolina case before
having this probation violation heard.

So now Mr. Ferrer is before you today
for the sentencing. You've found him in
violation at that standard of the
preponderance of the evidence and we are
asking that, your Honor, sentence him to
the term of years fo the minimum mandatory
whether it's the 20 year or the 25, that
decision is not again gonna affect North
Caro1fna's ability to sentence him to 1ife
if he is, in fact, found guilty over there
beyond a reasonable doubt.

THE COURT: Understood.

MS.-DIAMOND: Can I juét respond?

THE COURT: Sure. |

MS. DIAMOND: - To one thing, 16 terms
of the reason why we are here in March of

2024, when the defendant was extradited to
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Miami-Dade County in August of 2019, the
part of this is when COVID occurred in
2020, Mr. Ferrer objected to his Pub]ic'
Defender taking depositions via Zoom
1nstead he wanted all depositions done
before the Probation Violation Hearfng.
Even when the State reproduced'all of those
witnesses over Zoom and furthefmore,
produced just the witnesses who were going
to testify, those depositions had initially
been in the work prior to COVID and we
should have been going to a Probation
Vio]atioh Hearing in early 2020 so.
" THE COURT: Okay. |

Give ﬁe about ten minutes and I'11 be
back. '

THE BAILIFF: A11 rise. |

(Theréupon, a recess was had, after
which the fo]iowing prbceedingsiwere held:)

THE COURT: Anything else? Are we:
ready to proceed? | |

MS. PITCHIK: Nothing further, Judge.

THE COURT: Let me first say to
Hacil's family that I'm sorry I can't

return him to you. I hope that these
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proceedings and maybe there will be

something élse in North Carolina, I hope it

gives you some peace. It's not gonna bring

you closure but hopefully it just gives you

' some peach that at ‘least some justice is

done for your family member-

I acknowledge that apparently you had
a terrible childhood Mr. Ferrer. I mean
that's the way you reported it to both of
your doctors but that wasn't Hacil's fault.

You have now done three prison sentences

" and they haven't chéngéd you and. you were

out less thah two years before and I know
you and I disagfee'but I believe you
murdered Mr.‘Rodriguez and while I
appreciate Doctor Klein's testimony, it
isn't a‘priébn'g'job‘fo fix you. The job
of the“judicié1;§yéfem, the criminal
justice system ‘is fb‘punish'énd not to fix
you. = And the truth is I don't see how
anything, how the prison sentence,
fegaﬁdiesé of it's léngth, would fix you or
what would possibly fix a 44 year old man
who continues to commit ‘'violent offenses.

You've spent a lot of time in prison
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already and it hasn't had any effect on-
you.. .The bottom line is I :don't see why
anybody. els should pay for'this. Hacil
already paid the ultimate price after you

came out of prison where it didn't make any

~difference to you.

THE;DEFENDANT:. It has nothing to do
vwith this. hearing,. your Honor.

THE COURT: Whether North Carolina
prosecutes you or not, I'm gonna sentence
yﬁu,today on the whole of your criminal.

~history. So at this time, I am revoking
your probation and I'm sentencing you as
follows, I'm sentencing you for credit time
served for each count. of aggravatéd assault
with a firearm, 15 years state prison for
‘possession of a firearm by .a convicted =
felon, credit time served for the grand
theft in.the third-degree, 15 years in

stage,prison_for-aggngvated battery with a

- deadly weapon, and life in prison for

attempted second degree murder with a
firearm. A1l -counts are to run concurrent
but not coterminous and you will get credit

‘for all the time you.served in jail.
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Should I appoint fdr Public Defender's
Office for Appellate purposes?

MS. PITCHIK: Yes please, Judge.

THE COURT: Okay.

There is an order, Keisha?

MS.vPITCHIK: The only additional
request I have, Judge, is I would like to
be able to make a copy of the order so f
can provide it --

THE COURT: We'll give you a copy.

- There's a copy for Mr. Ferrer, there's a

copy for you all, and there's a copy for
Ms. Diamond.

MS. PITCHIK: Okay. Excellent.

Thank you so much.

MS. DIAMOND: And on this matter,’doés
he remain sentenced as a habitual vio]eht
offender?

THE COURT: Yes.

Anything else today?

THE DEFENDANT: Your Honor?

THE COURT: Yes?

MS. DIAMOND: I'm passing ub the score
sheet. |

THE DEFENDANT: Does this say what --
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out ofi ‘the violations investigated, which
ones your found me dnv;jiolation,of? _
%HE?COURTpQLJ;aS§urequu¢ﬁ¢5goes._
. .THE,DEFENDANT: ; Alright. Thank you.
.3 THE COURT: | -GQ.Qd luckptopyou all. .
THEGBAILIEFgy, c Judges - thegfamily has a
c=question-forn qyousy .. ‘
. . THELCOURT: YesZe o ..
.+ .+ AUDIENCE MEMBER:..You;gaveshim 1ife?
... ...~ THE,COURT: :Yes. , ., .

!
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.+ . ¢ - AUDIENCE MEMBER:; Okay., Good.

-
N

. THEBAILIFRg.. A1l rise.
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CERTIFICATE
STATE OF FLORIDA )
) ss
COUNTY OF MIAMI-DADE )

I, AMBER LISENBEE, Court Reporter
and Notary Public, duly qualified in and for the
State of Florida at Large.

DO HEREBY CERTIFY that the foregoing
proceedings were taken before me at the place
therein designated: and the foregoing pages one
through 96, inclusive, are a true and correct
record of the testimony given by the witness.

I FURTHER CERTIFY that I am not a
relative or employee of any of the parties, nor
relative or émp]oyee of such aftorney-or
counsel, or financially interested in thé

foregoing action.

WITNESS my HAND AND SEAL this 17 day

of JUNE, 2024, in the City of Miami; County of
Miami-Dade, State of Florida.

Ambe Lissnbee

Amber Lisenbee, Court Reporter
Notary Public

‘State of Florida at Large
Commission #HH488424

Expires: February 4, 2028
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