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QUESTIONS PRESENTED 

1. Did the Ninth Circuit Panel err in a federal habeas case where, following an ex parte 

contact during trial between multiple jurors and a key prosecution cooperating witness and 

her non-testifying friend one business day before the jury began deliberations, the friend 

vouched for the truthfulness of the cooperating prosecution witness and urged them to 

concentrate on certain prosecution evidence over other evidence, the Ninth Circuit Panel 

required the defendant to prove prejudice sufficient to grant a mistrial, rather than observing 

the presumption of prejudice and placing the burden on the prosecution to rebut that 

presumption and prove lack of prejudice, as required by the clearly established Supreme 

Court precedents of Remmer v. United States, 347 U.S. 227 (1954), Mattox v. United States, 

146 U.S. 140 (1892), Parker v. Gladden, 385 U.S. 363 (1966) and their progeny?  

2. Did the Ninth Circuit Panel err when it ruled in a federal habeas case that the Nevada 

Supreme Court’s decision in Meyer v. State, 119 Nev. 554 (2003), which created the state 

court rule described above that eliminated the presumption of prejudice and shifted the 

burden of proof from the prosecution to the defense contrary to this Court’s clearly 

established precedents, and which was used by the state court below to uphold the denial of 

two motions for a new trial, did not violate this Court’s precedents in Remmer I, supra, 

Mattox, supra, Parker, supra and their progeny? 

3. Are the issues set forth above important questions of federal law that have not been, 

but should be, settled by this Court?   
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I. PRAYER FOR RELIEF  
 

Mr. Tracey L. Brown respectfully petitions this Court for a writ of 

certiorari to the United States Court of Appeals for the Ninth Circuit to 

review its published opinion denying his appeal of a district court decision 

denying his habeas corpus petition. The basis of this petition is that the 

Ninth Circuit’s opinion is  

 (1) Contrary to the Due Process clause of the Fifth and Fourteenth 

Amendments to the United States Constitution and in conflict with the clearly 

established Supreme Court precedents of Remmer v. United States, 347 U.S. 227 

(1954), Mattox v. United States, 146 U.S. 140 (1892), Parker v. Gladden, 385 U.S. 

363 (1966) and their progeny by denying Mr. Brown the presumption of prejudice 

from his jury’s ex parte contact with third parties (a prosecution witness and her 

friend) who made a deliberate attempt to influence the jury and placed the burden 

on the defendant to prove prejudice therefrom. 

(2) Contrary to the same clearly established Supreme Court 

precedents cited above by holding that the Nevada Supreme Court’s 

decision in Meyer v. State, which eliminated the presumption of prejudice 

and placed the burden of proving prejudice in virtually all cases of ex parte 

contacts between jurors and third parties on the defendant. 

(3) In the alternative, by the decisions cited above, the state and 

federal courts below have decided an important question of federal law 

that has not been, but should be, settled by this Court. 
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II. OPINION BELOW 
 

A three-judge panel of the two-judge panel of the Ninth Circuit 

issued a published opinion denying Mr. Brown’s appeal of the district 

court’s denial of his habeas corpus petition challenging his conviction 

and sentence for various robberies.  Brown v. Attorney General for the 

State of Nevada; Ronald Oliver, No. 23-15594 (9th Cir. June 12, 2025), 

Appendix B. The Ninth Circuit subsequently denied Mr. Brown’s 

petition for panel rehearing and rehearing en banc thus denying both 

petitions, in an Order that was final and unpublished. Bro w n  v .  

A t t o r n e y  G e n e ra l  f o r  t h e  S t a t e  o f  N e v a d a ;  Ro n a l d  

O l i v e r ,  N o .  2 3 -15 5 9 4  (9th Cir. December 12, 2025), Appendix A.    

III. JURISDICTION 
 

On June 12, 2025 A three-judge panel of the two-judge panel of 

the Ninth Circuit issued a published opinion denying Mr. Brown’s 

appeal of the district court’s denial of his habeas corpus petition 

challenging his conviction and sentence for various robberies.  Brown v. 

Attorney General for the State of Nevada; Ronald Oliver, No. 23-15594 

(9th Cir. June 12, 2025), Appendix B. This is the final judgment for which 

certiorari is sought. The Ninth Circuit subsequently denied Mr. Brown’s 

petition for panel rehearing and rehearing en banc, in an Order that was 

final and unpublished, thus extending the time for filing this petition for 

writ of certiorari. Bro w n  v .  A t t o r n e y  G e n e ra l  f o r  t h e  S t a t e  

o f  N e v a da ;  Ro n a l d  O l i v e r ,  N o .  2 3 -1 5 5 9 4  (9th Cir. December 
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12, 2025), Appendix A.    

This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1). 

IV. STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 
 

The Fifth Amendment to the United States Constitution provides in pertinent 
part: 

 
No person shall be held to answer for a capital, or otherwise infamous 
crime… nor be deprived of life, liberty, or property, without due process of 
law…. 

 
The Sixth Amendment to the United States Constitution provides in pertinent 
part: 

 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial,…;to be confronted with the witnesses against him;….and 
to have the Assistance of Counsel for his defence. 

 
The Fourteenth Amendment to the United States Constitution, Section 1, 
provides: 

 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

 
V.  STATEMENT OF THE CASE 

 
A. Jurisdiction of Courts of First Instance 

 
The district court had jurisdiction pursuant to 28 U.S.C. § 2254. The 

Ninth Circuit Court of Appeals had jurisdiction pursuant to 28 U.S.C. §§ 

1291 and 2253. 

B. Facts Material to the Questions Presented 
 

This is an appeal from the denial of a federal habeas petition. Mr. Tracey 
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Brown is serving multiple life sentences for the offenses described below. 

Mr. Tracey Brown was convicted in Nevada state court of seven armed 

robberies of convenience stores, three with the assistance of co-defendant Taesha 

Gallon, who testified against him as the State’s last witness under a cooperation 

agreement.  Although the robberies all had surveillance videos, in all of them the 

bottom half of the robber’s face was concealed by his shirt pulled up to below his 

eyes.  Of the State’s victim witnesses, three could not identify Mr. Brown as the 

robber in either photo lineups or at trial.  Two more previously identified Mr. Brown 

as their robber in a photo lineup but could not identify him in court as he sat at the 

defense table.  One more was unable to decide which of two photos in the photo 

lineup was the robber and could not identify Mr. Brown in court either. And while 

two witnesses identified Mr. Brown as their robber in court, one of them picked 

someone other than Mr. Brown in the photo lineup. Only one witness to one robbery 

other than co-defendant Gallon identified Mr. Brown as the masked robber of her 

store in both the photo lineup and in court. 

Thus, before the final witness—Gallon—testified, the State had zero 

witnesses who were able to identify Mr. Brown either in court or in the photo lineup 

in three robberies, and for two more of the seven, the victims could not identify him 

as the robber as he sat at the defense table. And there was no physical evidence 

pointing to Mr. Brown (fingerprints, DNA, etc.).  The surveillance videos of two of 

the seven robberies did show brief views of the robber’s face as the shirt covering 

the lower half of his face slipped. Even if Gallon’s testimony were believed by the 
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jury, that still left some of the seven robberies without any identification of Mr. 

Brown either by victim eyewitnesses or by Gallon. 

Gallon only testified about the three robberies that she participated in herself 

and identified him as the masked robber in those.  She testified against Mr. Brown, 

who was also her boyfriend at the time of the robberies and had allegedly cheated 

on her, in exchange for possible probation and greatly reduced charges (for which 

she had not yet been sentenced and could still be recharged for the much greater 

offenses if she did not live up to her plea agreement).  She testified extremely 

reluctantly after being threatened by the prosecutor in the hearing of the entire 

courtroom if she did not. Her testimony was evasive, uncooperative, combative, 

vague and inconsistent about both various facts and her own guilt, and she claimed 

she couldn’t remember important things.  She even denied that she hoped to avoid 

prison in exchange for her testimony until she was shown her written plea deal on 

cross-examination which said just that.  

Gallon was the final witness to testify in the trial. 

Immediately after Gallon’s testimony the court adjourned for the weekend, 

with the court giving the jury its usual and repeated instructions not to discuss the 

case or anything relating to it with each other or with anyone else or to listen to any 

person or subject matter relating to the case.  Upon leaving the courtroom, up to 

eight jurors were in a 6-by-7-foot elevator when the door opened on Gallon and an 

unknown associate.  The associate said, “oh that’s the jury” and “yanked” Gallon 

into the elevator saying “oh it doesn’t matter.  We’re not talking to them.  We’re just 



 

 

Pa
ge

6 

talking to ourselves.”  One juror said it was okay for them to come in.  

The following Monday, the bailiff reported to the court, and the trial court 

quoted in its ruling, that the first juror to report the incident said: 

“All you guys [the jurors] have to do is look at the video, and you’ll 
see who it is. And then she turned to talk to Ms. Gallon, still rather 
loudly saying, It’s okay. You told the truth. That’s all you had to 
do. That’s all anybody expected of you. You told the truth. So 

                you did what you were supposed to do.”1 
 
(emphasis added). As quoted in the district court’s report, the friend was talking 

directly to the jurors. 

Although all eight jurors had a duty to report what happened to the trial 

court per its repeated instructions, only two of the eight jurors actually did so.   

 The trial court then called each of the jurors in to testify about the incident. 

The witness, Gallon, and her associate, who were known to and available to be 

called by the prosecution, were not called to testify. The jurors’ relevant testimony 

is summarized as follows. 

 Juror No. 2 testified that the associate recognized that the elevator was full 

of jurors when the door opened, and after entering the elevator the associate said:   

 
“all they have to do is watch the videotape, and they’ll know who did it.  
You told the truth, and that’s all that matters, and we’re not talking to 
them. We are taking amongst each other.” 
 

When she got out of the elevator, Juror No. 2 said to one of the other jurors, “Oh, my 

God, what do we do now?” This juror reported what happened to the bailiff who 

reported it to the Judge. 

 
1Versions testified to by jurors varied slightly. 
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Juror No. 4 testified that when the elevator door opened, the witness herself 

said “oh, that’s the jury,” and her friend said “oh, it doesn’t matter, we’re not talking 

to them, we’re just talking to ourselves, and yanks her here in the elevator, and it 

closes the third floor.” (emphasis added) While the elevator descended, Juror No. 4 

testified that the friend said:  

“[Y]ou should just tell them [the jurors surrounding them] to look at 
the tapes, just look at the tapes.  That says everything.” 

 
(emphasis added). Juror No. 4 also testified that “everyone [of the jurors] discussed 

it [the incident in the elevator] out there,” and that they asked “are we okay? Is it 

okay? Should we report it?”2 She noted that another juror had a shocked look on his 

face. This juror also reported the incident to the trial Judge, but only after Juror No. 

2 had already done so, and only after all the jurors had been called into court to 

testify about it. 

Juror No. 13 testified that the associate talked about the case, and about “why 

she [the witness] said what she said,” and added that she was talking loudly enough 

for everyone in the elevator to hear her and “it seemed like it was done purposely.”  

He didn’t recall the specifics of what she said however. He thought it was a weird 

situation. He may have heard another juror say, “what do we do now.”   

Other jurors also noted that impact on the jurors in the elevator. Juror No. 3 

“had a shocked look on his face.”  Juror No. 9 said the jurors as a whole were 

shocked.   

 
2 Again, all eight of the relevant jurors had an independent duty to report the 
incident to the Judge, as per his repeated instructions to them. 
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Some of the other jurors either did not recall the incident or only recalled the two 

women discussing the witness’ hair or hat. 

All of the jurors  that the incident would not affect their verdict. 

The intent of the speaker to influence the jury was clear, and the trial judge 

agreed with that assessment on the record.  Appendix E. In essence, the associate 

vouched for the veracity of the State’s highly inconsistent, reluctant, cooperating  

witness, who testified against her allegedly cheating co-defendant boyfriend in 

exchange for dropped charges and possible probation on charges on which she was 

not yet sentenced, where the identity of the robber was the central issue and hinged 

in large part on her testimony, and focused the juror’s attention on the surveillance 

videos, which were just one piece of evidence among many—and diverted their 

attention away from the lack of eyewitness identification by robbery victims in most 

of the robberies, the lack of physical evidence, the conflicting identifications in photo 

lineups, etc. 

Defense counsel asked for a mistrial due to jury misconduct and the fact that 

the ex parte contact in the elevator would influence and prejudice the jury, as well 

as the fact that the defense could not cross-examine Gallon and her unknown 

associate (although the prosecution could have called them to testify at the hearing 

but chose not to do so).  He cited law that extrinsic influence such as direct third-

party communication with a sitting jury was by its nature prejudicial. Counsel also 

argued that some jurors might not have remembered the whole matter when 

questioned but, having had it brought to their attention by being questioned by the 
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court, might remember more later. The trial Judge noted that “the standard is a 

new trial must be granted unless it appears beyond a reasonable doubt that no 

prejudice has resulted.”  Appendix F (emphasis added). The trial Judge expressly 

found both that there was a “deliberate attempt to influence the jury,” Appendix E, 

and that there was jury misconduct. (emphasis added).  Under federal habeas law, 

these findings are presumed to be correct. 28 U.S.C. § 2254(e)(1).  

The prosecutor initially argued that the matter was not prejudicial, but later 

conceded the opposite: 

What occurred in the elevator, with the exception of Juror No. 2, 
was not the type that would rise to the level of prejudice that would, I 
believe, give this Court any doubt that the verdict that the jury 
renders will be reliable. I do believe that based upon the statements by 
Juror No. 2, the first juror who came to talk with us, it would be wise 
to remove her from the jury. (emphasis added) 

 
The trial judge appeared to accept the prosecution’s first argument that there 

was not sufficient prejudice based mostly on all the jurors being questioned and 

saying that it would not impact their verdict.          

Defense counsel argued that at a minimum three of the jurors (Nos. 2, 4 and 

13) should be dismissed based on the comments made by Gallon’s associate.  The 

trial judge responded that she would only allow two jurors to be dismissed because 

there were only two alternates, saying: 

Now, with respect to Juror No. 2, Ms. Beltran, who remember[s] 
things differently from the other jurors, I would give the defense the 
option of making her an alternative and calling Ms. Diaz-Ortiz, the 
first alternate, to take her place…..  

I think that with the other jurorS… [NOTE: PLURAL]. I just 
don’t think that—I can say I think beyond a reasonable doubt that 
that’s not—is not prejudicial.  (emphasis added) 
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The trial judge did, however, offer to dismiss any two of the three jurors requested 

by the defense—specifically offering to dismiss Juror 13.   

Thus, the prosecutor thought that Juror 2 was prejudiced and would have 

affected the outcome of the case. And the trial court implicitly, by singling out Juror 

2 and explicitly offering to remove her from the jury, thought so too.   

The trial judge denied the motion for mistrial, based on all the jurors saying 

that the incident would not impact their verdict, and later saying that the jury 

could have convicted Mr. Brown without Gallon’s testimony.  

Faced with the Morton’s Fork of dismissing some but not all of the three 

jurors that he thought were tainted and should be dismissed or keeping all of 

them—two equally bad options--defense counsel said that “if those are the only 

options,” we’ll keep all three. 

Thus, at a minimum, because of the impossible choice given to defense 

counsel, Juror No. 2 actually remained on the jury that convicted Mr. Brown on all 

counts. Even one tainted juror deprives a defendant of due process. Parker v. 

Gladden, 87 S. Ct. 468, 470-471 (1966) (“The State suggests that no prejudice was 

shown that no harm could have resulted because 10 members of the jury testified 

that they had not heard the bailiff ’s statements and that Oregon law permits a 

verdict of guilty by 10 affirmative votes….  Finally, one of the jurors testified that 

she was prejudiced by the statements…. In any event, petitioner was entitled to be 

tried by 12, not 9 or even 10, impartial and unprejudiced jurors.”) (emphasis added, 

citation omitted);Dyer v. Calderon, 151 F.3d 970, 973 (9th Cir. 1998 (en banc), cert. 
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denied, 525 U.S. 1033 (1998). Or as the Ninth Circuit put it in Mach v. Stewart, 137 

F.3d 630, 633 (9th Cir. 1997), “[e]ven if only one juror is unduly biased or prejudiced, 

the defendant is denied his constitutional right to an impartial jury”) (citing cases). 

See also Turner v. Louisiana, 379 U.S. 466, 472 (1965). 

At the end of the trial, defense counsel filed a written motion for a new trial, 

raising the same issue.  The trial court again denied the motion.  

The Relevant Subsequent History of This Case 

Both parties and all the courts below agreed that juror misconduct had 

occurred. The trial Judge ruled that the proper standard was that a “mistrial must 

be granted unless it appeared beyond a reasonable doubt that no prejudice had 

resulted” from what the trial Judge found was the witness’s friend’s “deliberate 

attempt to influence the jury.” However, the trial Judge denied the oral and later 

written motions for a mistrial because it found no prejudice due to (1) all the jurors 

saying they were not influenced, and (2) the Judge believed that the jury could have 

convicted Mr. Brown without the incident. 

On direct appeal the Nevada Supreme Court simply stated that “[t]o obtain a 

new trial for juror misconduct, [Mr.] Brown had to show that juror misconduct 

occurred and that the misconduct was prejudicial” citing Meyer v. State, 118 Nev. 

554, 563-64, 80 P.3d 447, 453, 455 (2003). Appendix D (emphasis added). Meyer is 

the Nevada Supreme Court’s own test for juror misconduct in the case of ex parte 

contacts, which has no presumption of prejudice and places the burden on the 

defendant to prove prejudice. It held that the defendant here had not proved 
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sufficient prejudice to establish that the trial court abused its discretion in denying 

a new trial. 

Mr. Brown then filed a federal habeas petition in district court. The district 

court ruled that the Nevada Supreme Court’s test to evaluate juror misconduct in 

Meyer v. State was not contrary to, or involved an unreasonable application of, 

clearly established federal law, citing Von Tobel v. Beneditti, 975 F.3d 849, 851-856 

(9th Cir. 2020), which held essentially that this Court’s jurisprudence was not 

sufficiently precise to require the presumption of prejudice and preclude reversing 

the burden of proof from the prosecution to the defendant—a conclusion with which 

Petitioner strongly disagrees.  

This appeal followed. 

VI. REASONS SUPPORTING ALLOWANCE OF THE WRIT 

A. Overview 

Longstanding and clearly established Supreme Court precedent holds that 

“any private communication, contact, or tampering, directly or indirectly, with a 

juror during trial about the matter pending before the jury is, for obvious reasons, 

deemed presumptively prejudicial,” and “the burden rests heavily upon the 

Government to establish…that such contact with the juror was harmless.” In this 

case, this Court’s command was violated by both the Nevada Supreme Court and 

the Ninth Circuit Panel (hereafter “the Panel”) in its published Opinion. 

First, in 2003, the Nevada Supreme Court established its own test for dealing 

with juror misconduct relating to such improper ex parte contacts, which eschewed 
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any presumptions and placed the burden on the defendant to prove prejudice to 

obtain a mistrial. The court gave no reason for why its test was the opposite of this 

Court’s precedents. On direct appeal in this case, the state court applied that test.  

Second, the Ninth Circuit Panel held that the Nevada court’s test did not 

violate established Supreme Court precedent—which was error. The Panel also 

created a new test for evaluating juror misconduct resulting from improper ex parte 

contacts. That new test, a hybrid between this Court’s precedents described above 

and ordinary harmless error analysis, is not employed by any other Circuit. It seeks 

to divide juror misconduct into three categories, with the category determining 

whether this Court’s precedents will or will not be followed—something this Court 

never mentioned or condoned.  The categories are: 

1. “Prosaic” errors which are so insignificant as to be deemed harmless on their 

face. The Panel gave as an example witnesses and jurors passing in the hall.  

2. “Egregious” errors to which this Court’s presumption of prejudice and the 

prosecutorial burden of proof will be applied. The use of such categories to decide 

whether or not to obey the Supreme Court is novel, as is the Panel’s decision of 

what to label “egregious.” The Panel defined “egregious” errors as those “which 

infect the entire trial process” and defy harmless-error analysis. It included errors 

such as the denial of counsel and judges who are not impartial—which this Court 

has ruled are structural defects requiring automatic reversal of the conviction. Yet, 

by placing them in its “egregious” category, the Panel gives such structural defects 

the benefit of a mere rebuttable presumption of prejudice.  This too was error. 
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Moreover, the Panel included jury tampering in this category.  

3. The Panel’s third category was “trial errors,” a well-established category that 

encompasses the vast majority or errors considered by appellate courts. The Panel 

states that all trial errors are subject to standard harmless error analysis without 

any presumptions and the burden of proof is on the defendant—a sweeping new 

exception to this Court’s precedents.  The Panel’s third error was defining “jury 

tampering” as “an effort to influence the jury’s verdict by threatening or offering 

inducements,” and thus placed what happened in this case in this category, without 

the protection of this Court’s precedents. Moreover, by defining jury tampering in 

this way, the Panel’s new test has the effect of virtually eliminating the application 

of this Court’s holdings in the vast majority or juror misconduct cases involving ex 

parte contacts between jurors and third parties. 

The Panel’s new three-part test and the Nevada court’s test both violate this 

Court’s clearly established precedents. And the Panel’s new three-category test 

creates splits of authority both within the Ninth Circuit and between the Circuits.    

These are important questions of federal law that either have already been settled 

by this Court contrary to the Panel’s decision, or that only this Court can settle.     

B. The Ninth Circuit Panel Erred By Requiring The Defendant To Prove 
Prejudice Sufficient To Grant A Mistrial, Rather Than Observing The 
Presumption of Prejudice And Placing The Burden On The Prosecution To 
Rebut That Presumption And Prove Lack Of Prejudice, As Required By 
The Clearly Established Supreme Court Precedents Of Remmer v. 
United States, 347 U.S. 227 (1954), Mattox v. United States, 146 U.S. 
140 (1892), Parker v. Gladden, 385 U.S. 363 (1966) And Their Progeny.  

 
The Supreme Court’s Clearly Established Precedents 
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In Remmer v. United States, 347 U.S. 227 (1955) (Remmer I), during trial an 

unnamed person told a juror, who later became the foreperson, that he could profit 

by bringing in a verdict favorable to the petitioner. The juror reported the incident 

to the Judge, who informed the prosecutors and the FBI. The FBI did an 

investigation and determined that the remark was made in jest, and nothing 

further was done. The defendant was convicted, and the defense learned of the 

incident only after trial by reading about it in the newspaper.  The defense then 

sought a new trial on that basis. The trial court denied the motion.   

This Court held that “[i]n a criminal case, any private communication, 

contact, or tampering, directly or indirectly, with a juror during a trial about the 

matter pending before the jury is…presumptively prejudicial….” Id. at 229 

(emphasis added). While the presumption is not conclusive, the “burden rests 

heavily upon the Government” to establish that the contact was harmless to the 

defendant. Id. This Court cited Mattox v. United States, 146 U.S. 140 (1892) and 

Wheaton v. United States, 133 F.2d 522, 527 (8th Cir. 1943) in support.   

In Mattox, during jury deliberations the bailiff made remarks about the 

defendant having killed other people before and how he would be tried again, and 

an unnamed person read a newspaper article about the case to the jurors in the jury 

room. This Court found those communications to the jury to be jury tampering, 

reversed the judgment and remanded the case for a new trial. Mattox, at 142-144.   

In doing so, this Court held that  

separation of the jury in such a way as to expose them to tampering 
may be reason for a new trial, variously held as absolute, or prima 
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facie, and subject to rebuttal by the prosecution; or contingent on proof 
indicating that a tampering really took place…. Private 
communications, possibly prejudicial, between jurors and third 
persons, or witnesses, or the officer in charge, are absolutely forbidden, 
and invalidate the verdict, at least unless their harmlessness is made 
to appear.” 

 
Id. at 149-150 (emphasis added).  

 Notably, in Mattox, this Court made the distinction between juror affidavits 

concerning facts about improper contacts which were admissible, and whether those 

facts influenced their verdict, which were inadmissible. In the case at bar, the trial 

court and appellate courts based their decisions largely on the jurors’ statements 

that the improper incident in the elevator would not influence their verdicts. 

The Mattox and Remmer I rule was reaffirmed by the Supreme Court in 

Parker v. Gladden, 385 U.S. 363, 365 (1966). There, the Supreme Court granted 

habeas relief and a new trial even though ten members of the jury testified that 

they had not heard the prejudicial remarks by the bailiff, declaring that all “the 

evidence against a defendant shall come from the witness stand in a public 

courtroom where there is full judicial protection of the defendant’s right of right of 

confrontation, cross-examination and counsel.” Id. at 364. In Parker, this Court 

found that the bailiff’s expressions were “private talk.” Id. And this Court also found 

that “the unauthorized conduct of the bailiff ‘involves such a probability that 

prejudice will result that it is deemed inherently lacking in due process.’” Id. at 365. 

These Supreme Court precedents are clearly established and have never been 

overruled. They were the focus of the briefing by the parties below, with the State 

arguing that there is a circuit split regarding when prejudice is to be automatically 
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presumed—something which this Court may be concerned with—and Petitioner 

arguing to the contrary. To the extent that various circuits have toyed with the 

Remmer approach—and “circuit precedent does not constitute ‘clearly established 

Federal law as determined by the Supreme Court,’” nor can the Circuits “refine or 

sharpen” Supreme Court jurisprudence, Parker v. Matthews, 567 U.S. 37, 48 (2012), 

Lopez v. Smith, 574 U.S. 1, 4 (2014)--the differences are generally irrelevant to the 

case at bar.3  

 This Court has referred to its Remmer line of precedents in at least two other 

cases. In Smith v. Phillips, 455 U.S. 209 (1982), a juror applied by mail to be an 

investigator with the district attorney’s office during trial. Id. at 212 & n. 3. Neither 

the prosecutor nor anyone else contacted the juror about that or anything else 

related to the trial. This Court held that “the remedy for allegations of juror 

partiality is a hearing in which the defendant has the opportunity to prove actual 

bias.” Id. at 215 (emphasis added).  This Court then cited to Remmer for the 

proposition that a hearing on the bias issue was required.  Id. This Court then 

 
 
3 For example, the Ninth Circuit in Godoy v. Spearman, 861 F.3d 956 (9th Cir. 2017) 
(en banc) says that an initial step not referenced in this Court’s precedents requires 
a defendant to show a “tendency” or “credible risk” of prejudice to invoke the 
presumption of prejudice and place the heavy burden to prove lack of prejudice on 
the prosecution, adding that the defendant’s burden at this initial step constitutes a 
“low threshold” and “is not onerous,” and the presumption can arise “even when we 
do not know what actually transpired, or whether the incidents that may have 
occurred were harmful or harmless.” Id. Godoy, at 966-968 (citing Remmer I, 
Mattox, Parker and other cases).  That simple first step was more than met in the 
case at bar as a juror reported the contact which nobody disputed, and the trial 
court ruled that it involved a “deliberate attempt to influence the jury.”  
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discussed other cases involving implied juror bias. Id. at 215-216. In the end, it held 

that because such hearings on juror partiality were required and essential in 

federal court, they must be sufficient in state court on habeas review. Id. at 218. 

 Below, the State argued that Smith essentially overruled the Remmer/Mattox 

rule that any ex parte contact about the case on trial was presumptively prejudicial 

with the burden of proving lack of prejudice on the prosecution, and that this Court 

really intended the presumptions and burdens of proof to depend on the specific 

facts of each case. But that is not true. If this Court had intended such a result, it 

would have said so.  

Rather, the difference between the result in Smith and the Remmer/Mattox 

line of cases is due to the fact that courts have uniformly distinguished between 

different types of juror misconduct. One is where the juror fails to follow court 

admonitions not to discuss the case before deliberations, accesses media reports, 

conducts independent research or investigation, has discussions with non-jurors, 

bases his doubts on evidence not admitted, discusses sentencing or the defendant’s 

failure to testify, decides on the basis of bias or prejudice, lied during voir dire, or 

has incompetence issues like intoxication.  The second involves attempts to 

influence the jury’s decision through improper contacts with jurors, or threats, or 

bribery.  See, e.g., Meyer at 561; United States v. Dermen, 143 F.4th 1148, 1172 

(10th Cir. 2025) (describing the types as involving juror bias versus improper juror 

contacts).  Different evidence is admissible in these categories. Meyer, at 562. 

Smith did not involve any third-party contact, or any attempt to sway any 
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jurors, by the prosecutor or anyone else, at all. That is why the Remmer/Mattox 

presumption did not apply in Smith. Remmer was cited solely on the issue of 

whether a hearing was required. 

 In United States v. Olano, 507 U.S. 725 (1993), the trial court permitted the 

alternate jurors to attend jury deliberations, instructing them that they should not 

participate. Following his conviction, the defendant argued that the alternates’ 

presence violated Federal Rule of Criminal Procedure 24© and was inherently 

prejudicial and reversible per se under the plain error standard of Rule 52(b). The 

State below argued, again, that this stood for the proposition that not “all third-

party contact with jurors is presumptively prejudicial” under Remmer and Mattox, 

but that it depends on the degree of the conduct in question. 

 Again, that is not correct. There was no third-party contact in Olano. Plus the 

appellant waived the argument both by pleading guilty and by agreeing that the 

alternate jurors could sit in on the deliberations, so the case was decided under a 

plain error standard. Moreover, the case was decided under the Federal Rules of 

Criminal Procedure, with the court deciding that while the presence of the non-

participating alternate jurors during deliberations was “a deviation from Rule 

24(c),” it did not affect the defendant’s substantial rights within the meaning of 

Rule 52(b). Under Rule 52(b), the government bears the burden or persuasion with 

respect to prejudice—unless the defendant waiver it, as he did in Olano. Id. at 734. 

Olano cited Remmer, Mattox and Parker not to overrule or limit them, but to note 

the requirement of a hearing on the issue of prejudice, and to contrast the jury 
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privacy issue under the federal rules with the external influence cases at issue in 

the Remmer/Mattox/Parker line of cases. No case could be more different than the 

case at bar.  

At a minimum, the Ninth Circuit is not the place to decide whether Smith 

and/or Olano silently overruled Mattox, Remmer and Parker. 

 The Opinion In The Case At Bar 

In the Opinion in this case, the Panel created a novel new test based on a 

flawed new framework for evaluating juror misconduct in the form of ex parte 

contacts between jurors and third parties.  This new test sought to combine a test 

created by the Nevada Supreme Court which Petitioner submits was directly 

contrary to the Supreme Court precedent set forth above because it reversed the 

burden of proof for proving prejudice resulting from the contacts from the 

prosecution to the defendant, with a portion of a misquoted excerpt from Brecht v. 

Abrahamson, 507 U.S. 619 (1993).   To counsel’s knowledge the Panel’s approach is 

unique among the approaches of the various circuits, and rests on distinctions that 

do not exist in this Court’s jurisprudence on this issue. Moreover, it led to a result 

that was contrary to that compelled by this Court’s precedents.  

Instead of correctly applying Remmer, Mattox and Parker by their own 

terms—which hold that “any private communication, contact, or tampering, directly 

or indirectly, with a juror during a trial about the matter pending before the jury 

is…presumptively prejudicial” and that “the burden rests heavily upon the 

Government to establish that the contact was harmless to the defendant,” Remmer, 
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347 U.S. at 229 (emphasis added), the Panel referred to the characterization of 

certain types of error in a single paragraph in Brecht v. Abrahamson, 507 U.S. 619, 

629-630 (1993).  There, this Court referred to “trial error” which is subject to 

harmless error analysis, and “structural error,” which require automatic reversal of 

the conviction, and allowed in a second paragraph that some types of errors may 

simply be wholly insignificant (which the Panel decided to call “prosaic errors.”  

Appendix B. 

The Panel stated that “we must first classify the type of constitutional error 

that may have occurred….That classification sill supply the clearly established 

Supreme Court precedent governing our review. Only then may be decide whether 

the state court applied the law or determined the facts unreasonably under § 

2254(d).” Appendix B at 12, citing Brecht, supra. Here is how the Panel proceeded. 

“Prosaic Errors.” The Panel said that on “one end of the spectrum are what it 

called “prosaic errors” which are ‘so unimportant and insignificant’ to be ‘deemed 

harmless.’”  Appendix B at 13 (quoting Brecht at 1075). It gave as examples cases 

involving silent alternate jurors in deliberations, and witnesses and jury members 

passing in the hall or crowded together in an elevator without speaking.  

“Egregious Errors.” The Panel then said  

On the other end of the spectrum are egregious errors, which “infect 
the entire trial process” and defy harmless-error review….  For 
example, jury tampering—“an effort to influence the jury’s verdict by 
threatening or offering inducements”—is egregious.  [United States v.} 
Duktel, 192 F.3d [893,] 895 [(9th Cir. 1999)]….Egregious errors raise a 
presumption of prejudice, but not a conclusive one.  Remmer, 347 U.S. 
at 229, 74. S. Ct. 450.  The defendant’s remedy is a hearing where the 
prosecution must establish the misconduct was harmless….. 
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Appendix B at 13 (citations omitted, emphasis added).   

The Panel then gives examples of “egregious errors”—a term the Panel seems 

to have made up which appears only in a different context in Brecht and never in 

the Remmer/Mattox/Parker line of cases----among which it includes what the 

Supreme Court calls “structural” defects or errors--denial of counsel and judges who 

are not impartial.4 This is simply wrong for two separate reasons.  

First, this Court in Brecht actually said that these are structural defects that 

always require automatic reversal of the conviction, yet the Panel gives them the 

benefit of a mere presumption that the prosecution can rebut. Brecht, 507 U.S. at 

629-630; Arizona v. Fulminante, 499 U.S. 279, 309 (1991); Gideon v. Wainwright, 

372 U.S. 225 (1963); Tumey v. Ohio, 273 U.S. 510 (1927).  Thus, the Panel 

recharacterized structural errors which require automatic reversal of convictions 

into “egregious errors” that only create a rebuttable presumption of prejudice, 

contrary to this Court’s precedents. 

 Second, among the examples of “egregious errors” the Panel included “jury 

tampering,” defining it as “an effort to influence the jury’s verdict by threatening or 

offering inducements,” citing to United States v. Duktel, 192 F.3d 893, 895 (9th Cir. 

1999). Appendix B at 13. Jury tampering is particularly relevant to the case at bar 

because that is what occurred here, as will be discussed below. In Duktel, the juror 

 
4 In Brecht, the term “egregious” appears only in the context of “reserving the ‘possibility that in 
an unusual case, a deliberate and especially egregious error of the trial type’ or error ‘combined 
with a pattern of prosecutorial misconduct, might so infect the integrity of the proceeding as to 
warrant the grant of habeas relief, even if it did not substantially influence the jury’s verdict.’”  
Brecht  at 638 n. 9, 654.  
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actually was offered a bribe and had his three-year-old daughter impliedly 

threatened. The Dutkel court made the following statement: 

The government argues that the categorical directive of Remmer has 
been undermined by subsequent cases which empower the district 
court to shift the burden of showing prejudice to the defendant. The 
cases on which the government relies do nothing of the sort, as none 
involved jury tampering as that term is normally understood: an effort 
to influence the jury's verdict by threatening or offering inducements 
to one or more of the jurors.  

 
Id. Thus, Dutkel did not say that bribes and threats were the only forms of jury 

tampering; those were what were involved in that case. And although the Panel in 

this case failed to mention it, Dutkel was disapproved by the en banc Ninth Circuit 

in Godoy v. Spearman, 861 F.3d 956 (9th Cir. 2017) (en banc), where the court held 

that in spite of what it called Dutkel’s dictum on jury tampering, the presumption 

also arises in other contexts including “possibly prejudicial” ex parte contacts, and 

thus “[t]o the extent cases such as Dutkel… suggested otherwise, they are 

disapproved.” Id. at 968 n. 6 (emphasis in original) (citing Mattox). Indeed, the 

Ninth Circuit has expressly held that Dutkel does not list all the means of jury 

tampering, nor does it list all the forms of ex parte contact that give rise to the 

presumption of prejudice. United States v. Rutherford, 371 F.3d 634, 643 n. 6 (9tth 

Cir. 2004). 

And it is simply not true that “jury tampering is normally understood” to 

include only bribes or threats. For example, “jury tampering” is defined to refer to 

(1) “improper communications with a juror with the purpose of influencing the 

juror’s deliberative process via private communication or contact regarding matters 
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directly related to the case being tried;”5 (2) “the crime of attempting to influence a 

jury through other means than the evidence presented in court, such as 

conversations about the case outside the court;”6 and (3) “the crime of unduly 

attempting to influence the composition or decisions of a jury during the course of a 

trial,” and can be done in many ways, including through unauthorized contact to 

introduce prohibited outside information.7 Similarly, 

Jury tampering refers to the illegal act of attempting to influence a 
jury outside of the legal arguments and evidence presented in the 
courtroom. This can involve direct or indirect actions aimed at jurors to 
affect their impartiality, decision-making, or deliberations in a case. 
Acts of jury tampering can range from bribing, threatening, or 
providing jurors with prohibited information to more subtle forms of 
influence that seek to sway a juror's opinion unlawfully….  The 
definition is broad and covers any attempt to influence the jury’s 
impartial deliberation process.8 

 
 Most importantly, this Court, in Mattox, said:  
 

separation of the jury in such a way as to expose them to tampering 
may be reason for a new trial, variously held as absolute, or prima 
facie, and subject to rebuttal by the prosecution; or contingent on proof 
indicating that a tampering really took place…. Private 
communications, possibly prejudicial, between jurors and third 
persons, or witnesses, or the officer in charge, are absolutely forbidden, 
and invalidate the verdict, at least unless their harmlessness is made 
to appear.” 

 
Mattox, 146 U.S. at 149-250. 
 
 In short, the Panel also erred by impermissibly narrowing the definition of 

 

5https://www.law.cornell.edu/wex/jury_tampering 

6 https://definitions.uslegal.com/j/jury-tampering 

7 https://en.wikipedia.org/wiki/Jury_tampering. 

8 https://legal.com/glossary/j/jury-tampering. 



 

 

Pa
ge

25
 

“jury tampering” contrary to both its ordinary meaning and that required by this 

Court’s precedent in Mattox. The effect of this error will be discussed in the section 

below on the panel’s discussion of “trial errors.’ 

 “Trial Errors.” Finally. the Panel discussed the category of “trial errors,” 

which it said are “quantitatively assessed in the context of other evidence 

presented” to determine whether the extrinsic information had a substantial and 

injurious effect or influence in determining the jury’s verdict, citing Brecht.  The 

Panel decided this is where the incident in the elevator fit—more than “prosaic” 

error because the jurors invited the witness and her friend into the elevator, 

promised not to tell anyone, allowed them to openly converse, and “most” of them  

failed to report it to the court. As the Panel simply chided the jurors as: “not ideal.”  

Appendix B at 14. But the Panel also found it was not ‘jury tampering”—and 

therefore not what the Panel decided to label “egregious error”-- because it was not 

jury tampering as the jurors were not bribed or threatened, citing Dutkel, supra, 

and because the comments regarding Gallon’s testimony and the videos were about 

things the jurors had already seen and they were presumed to ignore such 

statements. Appendix B at 14.  

 Again, “jury tampering” encompasses exactly what happened in the case at 

bar, not just bribes and threats, making the Panel’s ruling erroneous as a matter of 

law. More important for the purpose of this Petition, what happened in the elevator 

was jury tampering under this Court’s precedent in Mattox, supra at 149-150 as 

quoted above. And recall what the prosecution witness’s friend did—she vouched for 
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the prosecution witness, Gallon, moments after she got off the witness stand as the 

prosecution’s final witness (and the final witness in the trial). Gallon had just 

finished testifying against her co-defendant, her boyfriend who she claimed had 

cheated on her, pursuant to a plea agreement which offered her greatly reduced 

charges and a chance for probation for her role in multiple armed robberies 

(although she denied that she had a chance to avoid prison until she was shown her 

written plea agreement on cross-examination). Her testimony had been evasive, 

uncooperative, combative, vague and inconsistent about facts and her own guilt. 

She only testified after being threatened by the prosecutor in the hearing of the 

entire courtroom if she did not. And what was her testimony about? The identify of 

Mr. Brown as the robber of the masked man in the surveillance videos, some of 

which had not other witness who could identify him, which was the central issue at 

trial. The friend also emphasized to the jurors that the videos were conclusive on 

the issue of identity, as opposed to the victim witness testimony, the majority of 

whom could not identify Mr. Brown as their robber at trial and many of whom gave 

inconsistent or erroneous identifications on the earlier photo lineups, or the other 

hotly contests issues at trial, such as the suggestiveness of the photo lineup and 

whether the clothes the robber wore in the videos (which were not especially 

distinctive and not the same in all of them) were actually Mr. Brown’s.  

Thus, by redefining “jury tampering” as solely bribing or threatening jurors 

(based on the disapproved Dutkel case and contrary to the Ninth Circuit’s own valid 

precedent in Rutherford, supra), and holding that what happened here was not part 
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of its newly-created category of “egregious” errors raising a presumption of 

prejudice for the prosecutor to rebut, but a mere trial error, and ignoring this 

Court’s binding precedent in the Remmer line of cases that ex parte contacts OR 

jury tampering created a presumption of prejudice placing the burden of proving no 

prejudice on the prosecution, the Panel played a shell game that deprived Mr. 

Brown of the benefit of the due process protections to which this Court’s precedents 

entitled him.   

 Finally, having found what happened in this case to be merely “trial error,” 

the Panel concluded that the Brecht harmless error standard applied rather than 

this Court’s presumption of prejudice and burden of proof, requiring the defendant, 

Mr. Brown, to show actual prejudice from the trial error, which it characterized as a 

“stringent standard” entitled to “deep deference” to the credibility of a juror’s 

“declaration of impartiality” and ability to disregard inadmissible evidence.  

Appendix B. at 15.  

 At this point Petitioner submits that the Panel violated clearly established 

Supreme Court precedents including Remmer, Mattox and Parker by denying the 

defendant, Mr. Brown, the presumption of prejudice from the ex parte contact in the 

elevator (which in reality involved jury tampering), and by placing on him the 

burden of proving that he was prejudiced by that contact. In addition, Petitioner 

submits that the Panel violated those same clearly established Supreme Court 

precedents by creating a novel new test based on a flawed new framework for 

evaluating juror misconduct in the form of ex parte contacts between jurors and 
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third parties. The Opinion is a complicated one, however, and additional ways in 

which the Opinion violates Supreme Court precedent will be discussed below. 

C. The Ninth Circuit Panel Erred When It Ruled That The Nevada Supreme 
Court’s Decision In Meyer v. State Did Not Violate This Court’s Preceents 
In Remmer I, Supra, Mattox, Supra and Parker, Supra And Their Progeny 

 
The confusion over the application of this Court’s precedents in this case 

stems from the earlier state case, Meyer v. State, 119 Nev. 554 (2003). In Meyer, the 

Nevada Supreme Court created its own test for how to analyze the effect of jury 

tampering or juror misconduct including third party contacts with jurors. The 

Nevada court developed the following rule: 

Before a defendant can prevail on a motion for a new trial based on 
juror misconduct, the defendant must present admissible evidence 
sufficient to establish: (1) the occurrence of juror misconduct, and (2) a 
showing that the misconduct was prejudicial…. Prejudice is shown 
whenever there is a reasonable probability or likelihood that the juror 
misconduct affected the verdict. 

 
Meyer, 119 Nev. at 563. The court went on state that  

in some cases, an extraneous influence, such as, is jury tampering is so 
egregious that prejudice is sufficient to warrant a new trial is 
presumed. In addition to jury tampering, certain federal circuit courts 
of appeal have concluded that exposure to any extrinsic influence 
establishes a reasonable likelihood that the information affected the 
verdict and prejudice is assumed. In contrast, other circuit courts look 
to the nature of the extrinsic influence in determining whether the 
influence presents a particular likelihood of affecting the verdict. 

 
Id. at 563-564 (emphasis added).  Meyer cited cases from the Fifth and Ninth circuits 

presuming that any ex parte contacts ae presumed prejudicial (more about the 

Ninth Circuit cases later), and from the First, Eighth and District of Columbia 

Circuits presuming that only certain contacts are presumed prejudicial.  Meyer, 119 
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Nev. at 564 n. 24, 25. Although the United States Supreme Court’s precedents make 

no distinction based on the nature of the extrinsic influence, placing the initial 

rebuttable presumption and burden of proof on the prosecution, the Nevada 

Supreme Court in Meyer threw its lot with the circuits that look to the nature of the 

extrinsic contacts. Id. at 563-565.   

 But even Meyer holds that “some types of extrinsic influences are, by their 

very nature, more likely to be prejudicial,” specifically including “[d]irect third-party 

communications with a sitting juror relating to an element of the crime charged or 

exposure to significant extraneous information concerning the defendant or the 

charged crime” because the very “nature of the extrinsic information alone 

established a reasonable probability that the extrinsic contact affected the verdict.”  

Meyer, 119 Nev. at 564-565. In the case at bar, that describes the identity of the 

defendant in the surveillance videos, Mr. Tracey Brown, and the veracity of the 

State’s cooperating co-defendant witness identifying him as the robber, whose 

testimony was vouched for by the friend in the elevator.   

 The Meyer court never explained why it adopted its test or explained why it 

rejected the United States Supreme Court’s precedents in Remmer, Mattox and 

Parker. The state court was aware of this Court’s jurisprudence, as it cited Remmer 

I in a footnote, even quoting its holding that “[A]ny private communication, contact, 

or tampering, directly or indirectly, with a juror during a trial about the matter 

pending before the jury is…presumptively prejudicial.”  Meyer, 119 Nev. at 565 n. 

26. And it discussed both in the body and in footnotes the split among some of the 
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various circuits as to how this Court’s jurisprudence was applied. It just didn’t 

explain why it chose not to follow it. And because the Nevada Supreme Court held 

that the defendant in that case had proved prejudice, the case was remanded for a 

new trial—and the state court’s new test was not appealed to the United States 

Supreme Court. 

 When thirteen years later the Nevada Supreme Court decided the case at 

bar, it ignored the trial court’s stated standard and placed the burden of showing 

prejudice from juror misconduct on the defendant, Mr. Brown, with a citation to 

Meyer and no other discussion, and simply found no abuse of discretion by the trial 

court in not finding that he had met that burden. 

The federal district court that heard Mr. Brown’s subsequent habeas case 

simply and briefly relied on the Ninth Circuit case of Von Tobel v. Benedetti, 975 

F.3d 849 (9th Cir. 2020), which found that the Nevada Supreme Court’s test in 

Meyer was not contrary to, or an unreasonable application of, clearly established 

federal law. Appendix C at 5.   

 Von Tobel is a classic example of a case where bad facts make bad law.  Von 

Tobel was an appeal from a district court’s denial of a federal habeas petition from a 

2005 Nevada state court conviction on 25 counts of sexual and other physical abuse 

of three children. The only direct evidence of the abuse was the testimony of the 

children.  During the trial, before jury deliberations, one juror spoke briefly with his 

neighbor, a police officer, telling the officer “I don’t know how you put up with this 

stuff that you have to do with.” He added that he was having a tough time with the 
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trial because “stuff that’s going on here that just makes me sick. Matter of fact, I 

have a hard time sleepin’ with it as a result of it.” The police officer neighbor told 

the juror about an unrelated case in a different jurisdiction where “a kid got killed 

in a gang something or other” and some people had already “plead out [and were] 

serving time while others were waiting to go to Court.” The officer/neighbor added 

something to the effect of “if they’re here, they’re here for a reason” or that “[he] 

wouldn’t be here if he didn’t do something.”  Von Tobel, supra at 852.  

On direct appeal, the Nevada Supreme Court in Von Tobel, while agreeing 

that jury misconduct occurred, applied a slightly revised version of its new 2003 test 

of Meyer v. State.  Under that test,  

[A] motion for a new trial based on allegations of juror misconduct has 
the burden to show that (1) the misconduct occurred and (2) the 
misconduct prejudiced the defendant…. When the misconduct is 
egregious, the Nevada Supreme Court applies a conclusive 
presumption of prejudice without any showing of prejudice….When the 
misconduct is not egregious, the defendant must prove prejudice by 
showing that, in reviewing the trial as a whole, there was “a 
reasonable probability or likelihood that the juror misconduct affected 
the verdict.” 

 
Id. at 853 (page citations to Meyer omitted). 
 

The court accepted that juror misconduct had in fact occurred. The Von Tobel 

Panel then addressed the petitioner’s argument that the Meyer test violated the 

Mattox/Remmer I/Parker line of Supreme Court clearly established authority for 

evaluating a juror’s contact with an outside party because it placed a more onerous 

burden on him to prove prejudice and did not presume that the juror’s contact with 

his neighbor was prejudicial.  The Panel decided that the Meyer burden on the 
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defendant and the Mattox-Remmer I burden were “similar enough” that the former 

was not “clearly contrary” to the latter and that the juror contact with his neighbor 

was “not egregious.”  Id. The gist of the reasoning was that in Godoy v. Spearman, 

861 F.3d 956 (9th Cir. 2017) (en banc), the Ninth Circuit accepted the parties’ 

characterization of what it called the “Mattox and Remmer framework” to govern 

Godoy’s claim in that case: 

When a defendant alleges improper contact between a juror and an 
outside party, the court asks at step one whether the contact was 
“possibly prejudicial.”... If so, the contact is “deemed presumptively 
prejudicial” and the court moves to step two, where the “burden rests 
heavily upon the [state] to establish” the contact was actually 
“harmless.”... If the state does not prove harmlessness, the court sets 
aside the verdict. When the presumption arises but the prejudicial 
effect of the contact is unclear, the trial court must hold a “hearing” 
to “determine the circumstances [of the contact], the impact thereof 
upon the juror, and whether or not it was prejudicial.” 

 
Godoy, at 964 (emphasis added). The en banc Ninth Circuit placed the burden of 

showing an improper contact creating a possibility of prejudice on the defendant 

(“the only burden [the defendant] needed to carry; once he triggered the 

presumption, the burden shifted to the state to prove the contact was ‘harmless’)” 

But that is not an issue in the case at bar—the parties did not dispute that both the 

contact and juror misconduct occurred (here it was a juror that brought the ex parte 

contact to the trial court’s attention), and the trial Judge held that the witness’s 

friend deliberately intended to influence the jury.  

The Ninth Circuit in Godoy also reaffirmed that Ninth Circuit continues to 

follow Mattox and Remmer, and that subsequent Supreme Court cases--which the 

State argued below limited or abrogated the Remmer/Mattox/Parker line of cases—
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did nothing of the kind: 

Smith [v. Phillips, 455 U.S. 209 (1982)] did not, however, purport to 
abrogate these early decisions in any respect, and no Supreme Court 
authority has suggested it did. Consistent with the [Ninth Circuit’s] 
treatment of the issue, our own case law continues to follow Mattox and 
Remmer.”  
 

Id. at 964 n.3 (citing cases). 

Finally, the Panel in the case at bar ruled the Meyer test to be proper, 

placing the burden on the defendant to show prejudice, Appendix B at 15. The Panel 

cited Von Tobel to hold that it did not violate Supreme Court precedents. Id.  Oddly, 

though, the Panel more broadly asked whether Meyer violated the “clearly 

established Supreme Court precedent” of Brecht—the general harmless error test 

for habeas cases.  It did so by applying its novel new approach of placing the burden 

of showing prejudice on the defendant for all trial errors and on the prosecution for 

the Panel’s category of “egregious” errors—into which the Panel mixed structural 

errors.  The Panel further erred by failing to consider either that: 

1. What occurred in the elevator was jury tampering—which even the 

Panel categorized as an “egregious” category of error placing the burden of proving 

lack of prejudice on the prosecution. Although it did not use the “egregious” 

categorization created by the Panel in this case, this Court in Remmer I also held 

that jury tampering was presumptively prejudicial. Remmer, 347 U.S. at 229. 

AND/OR 

2. In Remmer I, this Court stated that “any private communication, 

contact, OR tampering, directly or indirectly, with a juror during a trial about the 
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matter pending before the jury is, for obvious reasons, deemed presumptively 

prejudicial.” So in this Court’s jurisprudence, the private communication or contact, 

even if not amounting to “jury tampering,” still required the presumption of 

prejudice and the burden to be placed on the prosecution to prove lack of prejudice. 

Another very important thing that neither the Von Tobel Panel nor the Panel 

in the case at bar mentioned is that Ninth Circuit case law is split down the middle 

on whether the Nevada Supreme Court’s test is consistent with this Court’s 

Remmer/Mattox/Parker line of clearly established precedents. In addition to the en 

banc Ninth Circuit’s holding in Godoy that this Circuit continues to follow this 

Court’s precedent on this matter, the Ninth Circuit in Major v. McDaniel, 436 Fed. 

Appx. 805 (9th Cir. 2011) expressly rejected the Meyer standard as contrary to 

Remmer and Mattox.9   

In Caliendo v. Warden of California Men’s Colony, 365 F.3d 691 (9th Cir. 

2004), the Ninth Circuit held that when the ex parte contact is de minimus the 

defendant must show that it could have influenced the verdict (which it called a 

“low threshold”), at which point prejudice is presumed and the prosecution has the 

burden of making a “strong contrary showing” of prejudice, and ruled that failure to 

place the burden of proof on the prosecution violated “the bright line Mattox rule” 

 
9 McDaniel also found the contact in that case “possibility prejudicial” simply 
because the communication with the non-juror was “substantive”—which vouching 
for the truthfulness of the prosecution’s star witness and referring to the video 
evidence surely are in this case. Oddly, Ninth Circuit Judge Bea was on both the 
McDaniel Panel and the Panel in the case at bar. 
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and Remmer. 

Another line of Ninth Circuit cases that is contrary to the Panel’s decision in 

the case at bar is United States v. Keating, 147 F.3d 895 (9th Cir. 1998), which 

placed the burden on the prosecution to prove lack of prejudice where the jurors in 

defendant Charles Keating’s highly publicized federal trial learned that the 

defendant had previously been convicted in an equally highly publicized state court 

trial on related fraud charges. The Keating court held that “[t]he government has 

the burden of showing beyond a reasonable doubt that extrinsic evidence did not 

contribute to the verdict” in deciding whether to grant a new trial.10 Id. at 902. 

Moreover, the Keating court held that “[o]ur inquiry is objective rather than 

subjective; we need not ascertain whether the extrinsic evidence actually influenced 

any specific juror.” Id. at 901-902 (emphasis in original) (citing cases).  Not only has 

Keating, like the en banc ruling in Godoy, never been overruled, there are 

numerous Ninth Circuit cases that have subsequently followed the Keating test.  

See, e.g., United States v. Mill, 280 F.3d 915, 921 (9th Cir. 2002) (burden to prove 

lack of prejudice on state, juror’s statements that they could ignore the prejudicial 

statements not improper to consider but neither enough to show lack of prejudice 

nor controlling); Rico v. Ducart, 624 Fed. Appx. 533, 534 (9th Cir. 2015) (habeas 

appeal stating: “The state court cited the correct federal standard: that ‘[t]he 

government has the burden of showing  beyond a reasonable doubt that extrinsic 

evidence did not contribute to the verdict” citing Keating); United States v. 

 
10 This is the standard that the state trial court in this case said was applicable; only 
on direct appeal to the Nevada Supreme Court did the Meyer test come into play. 
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Rasmussen, 203 F.3d 833 (1999) (burden on prosecution, objective test applies); 

United States v. Montes, 628 F.3d 1183, 1187 (9th Cir. 2011) (objective test applies). 

And in United States v. Tarango, 837 F.3d 936, 945-946 (9th Cir. 2016), the 

Ninth Circuit said: 

In criminal trials, well-entrenched Supreme Court authority 
“absolutely” forbids “external causes tending to disturb the [jury’s] 
exercise of deliberate and unbiased judgment…at least until their 
harmlessness is made to appear.” Mattox v. United States, 146 U.S. 
140, 149-150…. We have held that Mattox established a bright-line 
rule: any external contact with a juror is subject to a presumption that 
the contact prejudiced the jury’s verdict, but the government may 
overcome that presumption by showing that the contact was harmless. 

 
Tarango, 837 F.3d at 945 (parallel citation to Mattox and citation to Caliendo, supra 

omitted) (emphasis added).  The Ninth Circuit then went on to quote the Remmer 

language creating the presumption and putting the burden on the prosecution to 

rebut it in the case of any “private communication, contact, or tampering, directly or 

indirectly with a juror during a trial.”  Id. at 945-946.  See also Catlin v. Broomfield, 

124 F.4th 702 (9th Cir. 2024) (presumption of prejudice applies to jury tampering). 

 The Panel’s decision conflicts not just with other Ninth Circuit cases, but 

with the decisions of other Circuits as well. In fact, it is axiomatic, in that the Panel 

created an entirely new test depending on categories that no other Circuit uses, and 

which categorically declares that all ex parte contacts between jurors and third 

parties are never subject to the presumption of prejudice and rebuttal by the 

prosecutor—unless they rise to the level of the Panel’s erroneous definition of “jury 

tampering.” While some Circuits have criticized the Remmer line of cases, and some 

have toyed with the details (e.g. adding the “not burdensome” and “low threshold” 
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first step that the defendant must take to show that the contact possibly be 

prejudicial), none have gone so far as the Panel in this case—and alterations to the 

Remmer line of precedents, if any, are for this Court alone to make.  A few examples 

should suffice.  See, e.g., United States v. Millsap, 115 F.4th 861 (8th Cir. 2024); 

United States v. Scull, 321 F.3d 1270, 1280 (10th Cir. 2003); Carruther v. 

Commissioner, Alabama Dept. of Corrections, 93 F.4th 1338 (11th Cir. 2024); United 

States v. Johnson, 162 F.4th 931 (8th Cir. 2025).    

In short, the Ninth Circuit Panel in the case at bar erred in holding that the 

Nevada Supreme Court’s Meyer test, refusing the presumption of prejudice and 

placing the burden on the defendant to prove prejudice in the case of juror 

misconduct stemming from ex parte contacts between jurors and third parties 

during trial, is not contrary to, or an unreasonable interpretation of, binding 

Supreme Court precedents.  At a minimum, given the confusion and splits both 

within the Ninth Circuit and between the circuits that the Meyer test has given 

birth to, whether Nevada’s Meyer test, and the Ninth Circuit’s decision upholding 

it, are valid, are important federal questions that has not been, but should be, 

settled by this Court.    

VII. CONCLUSION 

For the foregoing reasons, petitioner Tracey L. Brown respectfully 

requests that this petition for writ of certiorari be granted. 

Dated: February 19, 2026 Respectfully submitted, 
 

/s/ Mark D. Eibert 
MARK D. EIBERT 
Counsel for Petitioner TRACEY L. BROWN 
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