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iN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

‘Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Ar cases from federal courts:

‘The opinion of the United States court of appeals appeare at Appendm
‘the petition and is

0¥ reported at _2025 U.S. App. LEXIS 1144 o,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States distriet court appears at Appendlx
the petition and is

[4reported at 204’.4 U.S. Dist. LEXIS 107406 ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[1] For cases from state courts:

The oplmon of the highest state court to review the merlts appears at
Appendix to the petition and is ,

[ ] reported at - - ; Or,

[ ] has been designated for publication but is not yet reported or,

[ ] is unpublished. '

The opinion of the : :
appears at Appendix _ to the petition and is

[ ] reported at : ; OF;
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[M For cases from federal courts:

The date on which the Umted States Court of Appeals decided my case
was January 17, 2025

[ ] No petition for rehearing was timely filed in my case.

[V{ A timely petltlon for rehearing was denied bi, the Umted States Court of
Appeals on the following date: February , and a copy of the
order denymg rehearmg appears at Appendix C '

[ 1 An extension of time to file the petition for a writ of certiorari was grantedu
to and including s (date) on : (date)
in Application No. A . :

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was _ ;
~ A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter demed on the following date:
, and a copy of the order denymg rehearing

appears at Appendix '_.____.

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including _ (date) on (date) in
Application No. .__A . o ‘

The jurisdiction of this Court is invoked under 28 U.S.C. §‘1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United States Constitution, Amendment V:

No person shall be held to answer for a capital, or other-

wise infamous crime; unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public
danger; oorxr shall any person be subject for the same offense to be

. put twice in jeopardy of life or limb; nor shall be compelled in
‘any criminal case to be witness against himself, nor be deprived

~of life; liberty, or property, withcut due process of law; nor
shall private property be taken for public use, without just
compensation.

United States Constitution, Amendment VI:

~In all criminal prosecution, the accused shallz=ernjoy the

right to a speedy and :public trial, by an impartial jury of the
State and district wherein the crlnn shall have been committed,
which district shall have been previouslvascertained by law, and
to be informed of the nature and cause of the accusation; to be -
confronted with the witnesses against him; to have compulscry
process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defense.




STATEMENT OF THE CASE

nvoives whether Petitioner failed to show that

3.C. §2255 motion that
is attorney provided the inaffec stance of counsel for
' iling to file 3 notice of oner wés granted an
The district court
credited the ?testimdny itd s attorney, but-Petiti

was granted a Cert ficate of Appeaiability. The Seventh Circuit

Court of Appeals subzeq Lnntly denied Petitioner's appeal, without

briefing by the parties, due to a defect in the granting of he

\
C.0.A. This petition has been timely filed.




-REASONS FOR GRANTING THE PETI_TION

This case involves whether Petitioner failed to shoﬁ that
he directed his’attorneyAto file a notice of appeal,'Petitioner
seeks to argue that when there is no documentary suppoert one
way or anbther's— when the court faces a bare he-said, she-
said dispute - thé tie,must go to the individual whose libérty
is at stake. |

This case is about Petitioner, Mr.Wadsworth ("Wadsworth"),
attempting to apnpeal his sentence and conviction. In June 2022,
- Wadsworth pled‘gﬁilty to one count of attempted enticement of a
minor, 18 U.S.C. §2422(b), and one count of attempted commercial
sex trafficking of a child, 18 U.S.C. §§ 1591(a)(1), (b)(1), &
1594(a). ' " .« In January 2023, the disﬁrict court
- sentenced wWadsworth to 180 monthg' imprisonment on each cdunt,
“to rum concurrently. | :

Wadsworth swears that in the hallway outside the courtrocom,
immediately after theﬁsentencihg hearing, he toid his aétorny

"something did not feel right." See

to file an'appéal'because
Appendix A . But a notice of appeal was never filed.

I. Procédural Background

a) The §2255 Motion

:In.Decembér 2023, Wadsworth, acting pro se, mo&ed to vacate
his sentence under 28 U.S.C. §2255. In support, ﬁe raised three
grounds. First, he insisted that his attorney was constitutionally

ineffective because she did not file a notice of appeal upon

his request. See Appendix A . Second, he asserted that his




attorney was constitutionally ineffective beéause she counseled
him to plead guilty to attempted enticement of a minor even
though he lacked the intent to»have sex with a person under the
age of 18. Id. at 5. Third, he argued that his attorney was
constitutionally ineffective in'counselihg him to plead guilty
to attempted commercial sex trafficking of a child because,
again, he lacked intentvto have sex with a person under‘the age
of 18. Id. at 7. |
In support of his assertion that he lacked the requisite
intent to commit the crimes to which he had pleaded guiliy,
Wadsworth pointed to the following exchange between himself and
tﬁe undercover aéent with whomlhe had (unknowingly) been
éonversing:
Wadworth: She's 18 right winkvwink
Agent: , Gf course wink wink
'Wadsworth:. - ? she is 18 correct
Agent: Yes wink
Wadsworth argued that this proved His_lack of intent because
hwink" is a text-message abbreviation for-thé phrase "what I need

to know." Id. at 3,4, . Wadsworth tried to confirm that the person

with whom he sought to have sex was 18 years old — which is

"what I need to know." See Id.
Wadsworth also filed a sworn declaration regarding'his claim
that he instructed his attorney, Kim Freter, to file an appeal.

He swore that he discussed his right to appeal with his'attorney
and directed her to file an appeal. Id. He swore that his

attorney said she would be in touch, but then never filed the

appeal. Id.




The government conceéded. that an evidentiary hearing was required
to resolve Wadsworth's,claim that his attornevy was ineffective
for failing to file the notice of appeal. Bat, according to the

goverament, there was ample evidence that Wadsworth knew he was

pleading guilty fo crimes that contain as an element the specific

intent to engage in a sex act with a minor.

-The court agreed that Wadsworth's appeal-related claim
required an evidentiary hearing and appointed counsel to =%
respresent Wadsworth at that hearing. But the court dismissed as
frivolous Wadsworth's claims that his attorney was ineffective
in plea negociations. |

b) The EQidentiary Hearing

At the hearing, Wadsworth testified under oath that he
instructed Bié.attorney to file an éppeal on his-béhalf.
Attorney Freter testified that she could not remember whether
she discussed Wadsworth's appeal rights with him Before the
hearing. Nor could she remember wﬁetwer Wads

to ! appeal afterward, partly

- she typically follow

contest and concluded

Wadsworth had




.1e the notice of apreal.
urt orally denied Wadsworth'
The court alsec entered 3 writ?en order explaining its
. The court resolved th
ng Attorney Freter's tnst1m0nv and discrediting
explained that Wadsworth bore "the evidentiary
nly his tﬁcu_mony that he directed

T le ‘a notice of appeal. This, said the fouw

; against the credibility of Wadsworth's testimany." 1d.

' 2

By contrast, Attorney Freter's testimony was ''persuasive' -

trig r word'"

and she wauld have been
re that a failure to appeal is per se ineffective

assistance of counsel." Id. at 8;‘Mare, Attoruey Freter's

testimony that she had a habit of asking questions regarding

a potential appeal when the subject was broached by a client,

but may never have had that ‘conversation with with Wadsworth,

was evidence that Wadsworth had not asked her to file a notice

’

of appeal.

Nevertheless, the court issued a certificate of anpealabi ity

reads in its entirety as follows:
After the hearing, Wadsworth's dtfu rne
contacted Chambers and stated that |
to file an appeal. Given Wadsworth i
represe_ted by counsel and cocunsel hs
requesied an appeal, the Court GRANTS 2
certificate of appealability. ‘

c) Appeal

Having obtained a certificate of appealability,

Wadswortih appeaied. See Appendix ( . There 1is only one

possible issue that the district court would have certified

as meeting the 23 U.S.cC. §2253(c)(3) standard in this case.




That issue is whgthef Wadsworth's trial counsel was
constitutionaliy ineffective because she was directed to f

a nctice of appeal but failec _ tat issue is one o
Structural,-constitutiona . Aa attorney's failure

to file a notice of appeal once directed tc do so is 1Deffect1va

assistance per se. Roe v. Flores-Ortega, 528 U.3. 47C (2000);

Castellanos v. United States, 26 F.3d 717, 720 (7th Cir.1994).

It is, in essence, a structural error akin to attorney

bandonment. Sees Castellanos, 26 F.3d at 718 (citing Hﬂiggg

States v. Cronic. 466 U.S. 648, 658 (1984)). Of cour<e,

'ftlo succeed on I claimc,‘ a dnfondant mus t show that he
actually renues his attorney file an anpnal " qe@ Gant_ v.

United States, 627 F.3d 677, 681 (7th ir.20i0).

Making that showing involves two steps. First, the
indiv to raise a viable ciaim that he instructed
his attorney to file the notice, but the attorney failed to do

so. See generally Kafo v. United States, 467 F.2d 1063 (7th

‘2006)(discﬁssing the requirements for r81s1ng a viable §2255

cT im, luding the inclusion of a sworn affidavit). If the
individual raises that claim, he is entitled to an evidentiary
hearing on the issue, and the Seventh Circuit Court of Appeals

ot hesitated to remand for such a hearing when 3 viable

Castellanos, 26 F.3d at 720.
. 3

second step is:that the individual "“must show that he
requested his attorney file an appeal."”
{emphasis added). Though the

his Court has not

whether an individual's sworn testimony can be deteated by the




testimon of his attorney alone.
rict court appropriately held an
hearing to resolve whether Wadswrotb instructed.
eter to file 2 notice of appeal. That such a ste

from Castellanos and its progeuy.

5 appeals the district court's

r
ntitled to "exceptional deference,"

Gant, 627 ¥.34 at 681, and a ''credibility determination is not

a basis for appellate review." Id.(quoting United States v.

125 F.3d 401, 404(7th Cir. 1997)).
With those principl in mind, P it ner does not contend

that the district court certified the appeal to give the

Seventh Circuit Court of Appeals a chance to second-guess a

ibility iudgimeni. Rather, it appears. that the district
ourt must have certified the antecedent legal

.

atisfying §2255{c). Specifically, is

an error of structural magniiude based on a credibil:
finding alone? As best Petit tell,
. Court.

issue is a constitutional

a petitioner need not even overcome

the typical hurdle of showing preiudicial error. Castellanos,
6 F.3d at 719. At the same time, if the petitioner prevails,
s narrow: "tha defendant receives the right to an

appellate proce H if on direct appeal, with the

assistance of counsel." Id. at 720 (citing Pace v. lnited

States, 884 F.2d 300 (7th Cic. 1987)).

-t s s ot

Accordingly, Pe

10
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

#Lw;/ "Wedswst! —

Date: _0U- 14tk , 20235
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