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A. Moore has not shown his actual innocence. 

Moore’s primary claim appears to be that he is actually innocent and that—

for reasons that are unclear—scores of law-enforcement officials and witnesses 

risked their jobs and reputations to ensure his wrongful conviction through various 

misdeeds.  See I. Pet. 60, 64, 70–74; Supp. Pet. 1–11; 2nd Supp. Pet. 3–10; 3rd 

Supp. Pet. 1–21; Am. 3d Supp. Pet. 1–32.  Moore’s actual-innocence claim, like his 

related law-enforcement-misconduct claims, see § IV(B), infra, rests on 

speculation devoid of evidentiary support and lacking any “link to provable 

reality.”  Atwood v. Ryan, 870 F.3d 1033, 1050 (9th Cir. 2017).  Moreover, Moore 

fails entirely to undermine the most compelling evidence of his guilt.  

Consequently, he has not stated a colorable claim of his factual innocence under 

the applicable clear-and-convincing evidence standard.  See Ariz. R. Crim. P. 

32.1(h).  This Court should deny relief without an evidentiary hearing. 

1. Applicable law.  

Arizona Rule of Criminal Procedure 32.1 provides an avenue for relief when 

“the defendant demonstrates by clear and convincing evidence that the facts 

underlying the claim would be sufficient to establish that no reasonable fact-finder 

would find the defendant guilty beyond a reasonable doubt.”12  “[C]lear and 

convincing evidence is evidence that makes the existence of the issue propounded 

‘highly probable.’”  State v. King, 158 Ariz. 419, 426 (1988) (quotations omitted).  

Further, “‘actual innocence means factual innocence, not mere legal 

insufficiency.’”  State v. Pineda-Navarro, 2017 WL 4927692, *2, ¶ 5 (Ariz. Ct. 

App. Oct. 31, 2017) (quoting Bousley v. United States, 523 U.S. 614, 623 (1998)) 
___________________ 
12 Moore devotes significant energy to preserving for further review the argument 
that the Constitution would prohibit the execution of an innocent person.  I. Pet. 
71–73.  The State does not disagree with this argument.  Moore, however, is not 
such a person. 
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(additional quotations omitted).  And evidence that merely “contradict[s] some of 

the evidence presented at trial” but does not “conclusively demonstrate … 

innocence” does not warrant relief.  State v. Denz, 232 Ariz. 441, 448, ¶ 22 (App. 

2013) (rejecting actual-innocence claim that was based on new expert report and 

character witnesses because it did not conclusively demonstrate the defendant’s 

innocence). 

2. Moore has not shown his factual innocence. 

Because Moore has the burden of proving his factual innocence, see 

Bousley, 523 U.S. at 623; Pineda-Navarro, 2017 WL 4927692, at *2, ¶ 5, this 

Court should begin its evaluation with the presumption that, as the jury found, he is 

guilty of three counts of first-degree murder, one count of attempted murder, and 

one count of burglary.  The trial evidence of Moore’s guilt—all of which he would 

have to overcome to show his factual innocence—is set forth in § II(A), above, and 

summarized as follows: 

 
• Before leaving his mother’s residence hours before the murders, 

armed with the Makarov handgun, Moore told Borghetti that he 
was going to the area of 17th Street and Palm to avenge a 
perceived wrong.  R.T. 9/18/01, at 1168-19, 127–29, 162–69; R.T. 
9/20/01, at 77–82; 
 

• Moore sought Brown’s assistance in “smok[ing] the people” who 
lived in the Yale residence.  R.T. 9/13/01, at 104–05, 113–14; 
 

• After returning home immediately after the shooting, Moore 
handed Borghetti his handgun, with the magazine empty, and 
stated, “I just shot four people.  I don’t need this shit right now.”  
R.T. 9/18/01, at 133, 162-63, 167-68; 
 

• When Ortiz drove them by the crime scene, Moore refused to let 
Borghetti get out the car and said, “Those are the people I just 
shot.” Id. at 135–37; 
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• Ortiz described Moore as “nervous” when they were at the crime 
scene, and testified that he told her, “You don’t see any bodies” and 
tried to steal her car.  Id. at 43–44, 82; 
 

• Moore provided crack cocaine to Ortiz and told her she could 
provide his alibi.  Id. at 83–84; 
 

• Ford gave police Moore’s nickname, “Jay,” and his physical 
description within hours of the shooting; later, she specifically 
excluded Brown as the shooter and then identified Moore at a 
pretrial deposition and at trial.  R.T. 9/13/01, at 55–56; R.T. 
9/17/01, at 14–19, 72–74; R.T. 9/24/01 (a.m.), at 30–39; Ex. FF; 

 
• Moore and Borghetti went into hiding after the shooting, and 

Moore altered his appearance.  R.T. 9/18/01, at 15–58; 
 

• While in hiding, after seeing the composite of Brown on media 
reports, Moore told Borghetti, 9/18/01, at 148–49, 168–72:  

 
o That Brown had been at the Yale house but had left before 

the shooting;  
 

o That Moore had taken care not to leave trace evidence at the 
scene, including collecting his cigarette butts; and 
 

o That Moore had killed the person who tried to run him over 
but that he felt bad about shooting the others; 

 
• Reading and instructional material concerning Makarov handguns 

and other firearms was found in Moore’s bedroom.  R.T. 9/21/01, 
at 83–93; R.T. 9/19/01, at 44–46; 
 

• Moore’s Makarov handgun fired the bullets collected from the Yale 
crime scene and the bodies of Delia and Guadalupe Ramos, as well 
as a bullet packaged with a casing in a plastic baggie found in his 
bedroom.  R.T. 9/21/01, at 83–92; R.T. 9/19/01, at 44–46; 
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• Moore traded his Makarov handgun for two of Sam Derby’s guns, 
and Derby was ultimately arrested with the Makarov.  R.T. 
9/18/01, at 154; R.T. 9/13/01, at 153–54. 

In addition, evidence not presented at trial, but admissible in this Rule 32 

proceeding, further supports Moore’s factual guilt.  Bousley, 523 U.S. at 623; 

Pineda-Navarro, 2017 WL 4927692, at *2, ¶ 5.  Specifically, Moore told Megan 

Lockwood that he had made a mistake by killing the victims and that he had not 

planned to kill them but “things just got out of hand.”  Ex. B, at 5.  He described 

the surviving victim (Ford) as a “crackhead” who lived in an apartment complex 

and was friends with the other victims.  Id.  He also mentioned that he had let a 

woman (Ortiz) go without harming her because she was frightened, and remarked 

that killing her would be the only way to get away with his crimes.  Id.  And he 

planned to either kill himself with the Makarov and thus be found with the murder 

weapon, or to rob others and thereby obtain money to escape.  Id. at 4, 6.  With 

respect to the second option, Moore vowed to kill the robbery victims if he had to, 

as he was going to prison for life anyway and thus had nothing to lose.  Id. at 6.  

Moore asked Lockwood and Derby to dispose of the murder weapon.  Id. at 2–3. 

Derby told police that he had learned from Borghetti that Moore had shot 

three people and that he had spoken of either killing himself or shooting and 

robbing other persons.  Ex. C, at 4.  Moore told Derby that, if he could go back in 

time, he would not have done what he did.  Id. at 5–6.  He explained that one of the 

victims had attempted to run him over.  Id.  Against this overwhelming evidence of 

guilt, the State addresses Moore’s specific factual assertions below.  

Allegations relating to Tony Brown:  Moore points to various facts that, in 

his view, suggest that Brown (perhaps aided by a criminal called “Gordo”) killed 

the victims.  I. Pet. & Supplements, passim.  He also suggests that the police failed 

to investigate Brown.  Id.  As discussed in detail in § IV(C)(3), infra, Moore falls 
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far short of meeting his less-than-probable-cause burden of proving prejudice from 

counsel’s omission of a third-party culpability defense centered on Brown.  He 

comes nowhere close to meeting his much higher clear-and-convincing burden of 

proving actual innocence.  See Ariz. R. Crim. P. 32.1(h). 

Moore observes that Brown was seen at and around the crime scene before 

the time of the shootings, that he had an altercation with Mata, and that he had 

threatened to kill Ford in the days before the murders.13  I. Pet. 24, 27, 41, 70, 73.  

As a preliminary matter, these facts do not undermine the most compelling 

evidence of guilt:  Ford’s identification of Moore and specific exclusion of Brown 

as the assailant; the inculpatory statements Moore made to Borghetti, Lockwood, 

and Derby; the ballistics evidence connecting the fatal shots to Moore’s weapon; 

and Moore’s furtive behavior in Ortiz’s presence.  See § II(A), infra; see generally 

Moore, 222 Ariz. at 5–6, ¶¶ 2–11.  For these reasons alone, Moore’s observations 

about Brown do not show Moore’s factual innocence.  Bousley, 523 U.S. at 623; 

Pineda-Navarro, 2017 WL 4927692, at *2, ¶ 5.     

In any event, that Brown was present at the crime scene and fought with 

Mata has never been disputed and proves neither Moore’s factual innocence nor 

Brown’s guilt.  In fact, the jurors heard—from Brown himself—that he was at the 

Yale house the night of the shooting and that he had physically fought with, and 

even threatened, Mata.  R.T. 9/13/04, at 98–99.  As the jurors necessarily found, 

this altercation does not prove that Brown killed the victims.  Likewise, Brown’s 

___________________ 
13 Moore also provides a handwriting expert’s opinion that Brown’s handwriting 
suggests he is left-handed, as the evidence suggested Mata’s killer may have fired 
the weapon with his left hand.  3rd Supp. Pet. 16 & Ex. 71.  Not only does Brown’s 
purported left-handedness not show his guilt, but it is also not probative of Moore’s 
innocence, as the trial testimony established Moore is ambidextrous. R.T. 9/18/01, 
at 196–87.  
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threat toward Ford does not prove Moore’s innocence.  This threat, too, was known 

to Moore at the time of trial; in fact, Moore’s attorney mentioned it in his opening 

statement but subsequently declined to elicit testimony on that point.  See R.T. 

9/12/01 (a.m.) at 9; see also §§ IV(B)(3)(a), infra.14  At most, this threat suggests 

that Brown may have had a motive to harm Ford; it does not prove that he did so. 

Moreover, information the jurors did not hear further supports that Moore, 

not Brown, is the killer.15  When he testified, Brown was in custody for a felony 

offense.  R.T. 9/13/01, at 85–86.  Prior to his testimony, officers placed him in the 

same holding tank as Moore.  Id. at 48–53.  Moore thereafter caused Brown to be 

assaulted by showing several other inmates paperwork reflecting Brown’s status as 

a State’s witness.  Id.  Initially, Brown refused to testify based on this incident.  Id.  

When he ultimately did testify, Brown departed from his prior statements and did 

not identify Moore in court.16  Id. at 129–30.  Brown’s fear of Moore was so 

pronounced that, when Moore’s attorney asked him to stand next to Moore to 

permit the jurors to assess their relative heights, Brown refused to do so.  Id. at 

139–40.  This act further reflects Moore’s consciousness of guilt, evidences his 
___________________ 
14 Moore also argues that officers failed to document a post-indictment interview 
with Ford’s son A.C., in which A.C. implicated Brown.  I. Pet. 41.  The State 
addresses this claim in detail in § IV(B)(3)(a), infra.  However, assuming (without 
conceding) that this follow-up interview occurred in the first place, A.C. provided 
materially the same information to police as he did immediately after the 
shootings, in an interview that Moore does not claim was suppressed.  See Ex. A, at 
65–69. 
 
15 The trial court precluded the State from eliciting testimony concerning Brown’s 
assault.  R.T. 9/13/01, at 134.  However, that evidence is now admissible to rebut 
Moore’s claim that he is factually innocent. 
 
16 Moore emphasizes Brown’s failure to identify him at trial but omits the 
circumstances surrounding that failure.  I. Pet. 9 n.5, 30. 
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efforts to influence Brown’s testimony and, as discussed below, rebuts his good-

character evidence. 

Moore’s newly obtained statements from Sarry Ortiz do not to support his 

argument that Brown was the killer.17  I. Pet. 25–26; Supp. Pet. 15–17 & Ex. 51.  

Ortiz claims to have seen a man in a Dallas Cowboys hat18 running from the Yale 

crime scene shortly after she was awakened by what she initially believed to have 

been a car backfiring but now thinks might have been gunshots.  Supp. Pet. Ex. 51.  

She also claims to have seen a car driving “donuts” in the driveway of the Yale 

house.19  Id.  But as stated above, Brown’s presence at and around the crime scene 

the night of the murders is not disputed.  Further, Ortiz does not claim to have seen 

the shooting itself, nor does she profess with certainty that the backfires she heard 

were in fact gunfire.  Id.  And as Moore’s own exhibits establish, Ortiz has 

previously identified Moore as the man wearing the Cowboys beanie.  I. Pet. Exs. 

25, 26.  And perhaps most important, Ortiz does not claim that the person to whom 
___________________ 
17 Moore also attaches an interview with neighbor Sylvia Villegas, in which 
Villegas claims Ortiz told her that Ortiz had seen a man wearing a baseball cap 
with a star on it ran from the shooting scene and been told by Ford that she was 
shot by a “man of color.”  I Pet. Ex. 14.  He further supplies an affidavit from 
Sylvia’s husband, Pedro, who recalls Ortiz speaking to his wife but does not 
divulge the content of that discussion.  Id. at Ex. 15.  Pedro Villegas devotes the 
bulk of his affidavit to discussing an unrelated and irrelevant murder in the 
neighborhood 5 years later.  Id.  The Villegas’ daughter also recalls Ortiz speaking 
to her mother.  Id. at Ex. 19. 
 
18 The initial composite sketch of the suspect was a man in a Dallas Cowboys 
beanie cap.  Brown admitted at trial that he is the man depicted in the composite.  
R.T. 9/13/01, at 101.   
 
19 Moore has also supplied an affidavit from a mechanic defining a “donut” and 
interpreting certain tread marks as having been made by a car driving a “donut.”  
This evidence is of marginal relevance for the reasons set forth above.   
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she gave a ride the night of the murder was not Moore and does not depart from 

her trial testimony that Moore attempted to steal her car and asked her to serve as 

his “alibi.”  R.T. 9/18/01, at 83–84. 

Moore also accuses police of failing to follow up on Janel Early’s report that 

“Gordo” committed the homicides.  I. Pet. 40–41.  The officer who interviewed 

Early, however, doubted her story’s credibility.  Ex. A at 86.  And in fact Early’s 

account, both as given to police in 1999 and to Moore’s post-conviction attorney in 

2014, see I. Pet. Ex. 22, is inconsistent with evidence at the crime scene.  See State 

v. Krum, 183 Ariz. 288, 294 (1995) (affirming trial court’s rejection of statements 

in affidavits, without first holding evidentiary hearing, where the affiant’s 

statements lacked any “reliable factual foundation”).  First, no other witness, 

including Ortiz, has reported seeing a large group of armed men leaving the scene.  

Second, the ballistics evidence indicates the presence of a single weapon and, thus, 

a single shooter.  See § II(A), supra.  Third, Early claims that she entered the Yale 

house and nearly tripped over a body; however, neither Delia nor Guadalupe, who 

were the only victims killed inside the home, was lying on the floor near a 

doorway.  Id. at 10–11; see § II(A), supra.  Moreover, Early’s post-conviction 

affidavit specifically implicates Brown (who is black), while she told police in 

1999 that the four Yale assailants were Hispanic.  Compare I. Pet. Ex. 22, at 6–8 

with Ex. A, at 86.   

Apart from these inconsistencies, Early’s account does not explain how the 

fatal shots were fired by Moore’s Makarov handgun.  Nor do Early’s statements 

explain why Moore would have told Borghetti and others that he was involved in 

the homicides.  Exs. B, C, E; R.T. 9/18/01, at 133, 149, 162–63, 167–72.  Further, 

Early’s statements do not account for Ford’s specific exclusion of Brown as the 

assailant.  R.T. 9/24/01 (a.m.) at 33–35.  As a result, Early’s statements do not 

constitute clear-and-convincing evidence of Moore’s factual innocence.  See Krum, 
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183 Ariz. at 295 (affidavits did not constitute clear-and-convincing evidence of 

innocence in light of significant other evidence supporting a finding of guilt). 

Likewise, Alan Feliciano’s account of neighborhood rumors concerning the 

perpetrators of the Yale murders, as well as Early’s account of Brown’s criminal 

associations, does not show Moore’s innocence.  I. Pet. 40 & Exs. 22, 26.  And 

because Moore has apparently been unable to locate witness Alejandro Rios 

Barrios, he has not shown what further questioning of Barrios would have 

produced.20  See I. Pet. at 43 & Ex. 16, ¶ 11 (describing Barrios’ deportation from 

United States).) 

Finally, Moore’s allegation that the police did not sufficiently investigate 

Brown does not prove Moore’s innocence where—as Moore has now shown—

additional investigation would have revealed nothing but speculation and 

innuendo.  I Pet. 39–44.  However, as shown in § IV(B)(2), infra, the police 

thoroughly investigated Brown.21  To summarize:  Brown became a suspect in the 

homicides after detectives learned from Ford’s children that he had threatened Ford 

and that he resembled the composite of the man whom Barrios reported had fought 

with Mata.  See § IV(B)(2), infra.  Even though Ford ruled Brown out as the 

shooter the day after the murders, detectives continued investigating him, 

contacting his parole officer, detaining him for questioning, interviewing his 

girlfriend, and searching his apartment.  Id.  It was not until Ortiz led police to 

___________________ 
20 Pointing to Exhibits 11 and 13 to his Initial Petition, Moore contends that police 
believed Barrios “knew more about [the] shooting than he told them.”  I. Pet. 24, 
43.  Nothing in Moore’s cited exhibits even remotely suggests this.  See I. Pet. Ex. 
11.   
 
21 Moore states that Brown had an injury to his arm that could have been caused by 
Mata stabbing him.  I Pet. 43.  Moore does not support his assertion of Brown’s 
injury with a citation to the record or any exhibit.  Id. 
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Moore’s residence on November 19 that Moore became a suspect.  Id.  From there, 

the evidence pointed to Moore, not Brown:  Moore matched Ford’s description of 

the assailant, including having the nickname “Jay”; Ortiz, Brown, and Brown’s 

girlfriend separately identified Moore from a lineup; spent ammunition found in 

Moore’s bedroom appeared to match that found at the Yale crime scene; the murder 

weapon was ultimately recovered from Derby and traced back to Moore; and 

Derby, Lockwood, and Borghetti recounted Moore’s inculpatory statements and 

behavior to police.  Id.  Moore has not shown that he is factually innocent and that 

Brown is guilty. 

Alibi:  Moore has produced an affidavit from an incarcerated prisoner 

named Alan Feliciano, attesting that he was with Moore from approximately 9:30 

p.m. on November 15, 1999, to 5:00 a.m. on November 16, 1999.22  I. Pet. 31, 70, 

73 & Ex. 26.  Feliciano admits he was interviewed by Moore’s trial counsel but 

claims that counsel told him “they did not believe him” and were concerned about 

having him testify because he is a felon.23  Id. at ¶¶ 19–20; see also § IV(C), infra.  

___________________ 
22 Moore also offers his own self-serving affidavits denying having committed the 
offenses and offering the same version of events as Feliciano.  See Defendant’s 
affidavit, filed separately on February 23, 2017 and “corrected” and re-filed on 
March 7, 2017.  This affidavit is entitled to no weight in the actual-innocence 
analysis.  See State v. Goswick, 142 Ariz. 582, 585 (1984) (finding, in the context 
of an ineffective-assistance claim, defendant’s self-serving affidavit insufficient “to 
persuade us to set aside the conviction”). 
  
23 This statement is corroborated by the sealed transcript dated March 1, 2002.  
Because the transcript has not been unsealed, the State directs this Court to 
counsel’s comments in that transcript but does not recite them here.  Finally, while 
the precise date of counsel’s interview with Feliciano is unclear, Maricopa County 
Superior Court records show that Feliciano had incurred two felony convictions by 
the time of Moore’s guilt-phase trial.  Ex. I; see I. Pet. 46 (arguing that Feliciano 
did not have a felony conviction at the time of counsel’s interview). 
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