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.IN.THE_COURT OF APPEAL OF THE STATE OF CALIFORNIA-

SIXTH APPELLATE DISTRICT -

" THE PEOPLE, o H051009
o ' (Santa Clara County :
Plaintiff and Respondent, Super. Ct. No. C2014652).
v.
EDWARD LEGASPI RAMIREZ, -
Defendant and Appellaht.’ '

| 'L INTRODUCTION

A jury convicted defendant Edward Legaspi Ramﬁe‘z of all 12 counts listed in the |
secoﬁd amended information: foui‘ cbunts of sexuai penetration with a child 10 years of
age or youhger (Pen. Code, § 288.7, subd. (b); counts 1.—4);1 one count of asséult with
intent to commit a lewd or lascivious act on a child (§§ 220, subd. (a)(2), 288, subd. (a);
count 5); six counts of lewd 61’ lascivious acts on a child under the age of 14 (§ 288, |
subd. { a); counts 6-11); and one count of sending harmful matter to a minor (§ 288.2,
subd. (a)(2); éoxlnt 12). Conceﬁu’ng counts 5-12, fhe second amended information
alleged that the victim was particularly vulnerable and that defendant took édvantége of a
position of frust or confidence to commit the offenses. (§ 1170, subd. (b); Cal. Rules of

Court, rules 4.421(a)(3), 4421(a)(11).) Defendant waived his right to a jury trial on these

L All statutory references are to the Penal Code unless otherwise indicated.




valleged aggravating circumstances, and the trial court found the alleged aggravatiﬁg
circumstances true. The trial court sentenced defendant to a total pris,on term of 15 years
to life consecutive to five years. . | | .‘

-On appeval,: defendant asserts that the trial court erred in admitting expert tesﬁmony
conc‘eming Child Sexual Abuse.ACcorhniodatiOn Syndrome (CSAAS) and that the trial
court erroneously ih§UHcted the jury that CSAAS evidence could be considered to
evaluate the believability of the alleged victim, depriving defendant of his right to due |
process. For reasons that we will explain, we will affirm the judgment. | -

II. BACKGROUND

De.fendar.ltmliVed m tﬁé same homeas tﬁe.\}iétﬁﬁ,_ JD?* Défehdéﬁt was- J :D.’é
cousin, but he was nearly 40 years _old¢r than J D and J.D. referred to defendant as an
uncle. In Oct'obé_:r 2020, a domestic disturbance occurred between J.D.’s parents. J.D.,
who was 11 years old at the time, positioned herself between her parents and told fhem
that defendant had been tduching her. J.D. told a police officer who responded to the
domestic disturbance that defendant had twice touched her “private part,” meaning her
vagina. In avlater interview and then at trial, J.D. described more nﬁmerous and eitensive
incidents of sexual abuse by defendant against her starting when she was five years old
including that hé touched her vaginal area,. inserted his finger inside her vagina, and
masturbated while touching her vaginal area. | |

At trial, the prosecution called six witnesses: J.D., J.D.’s mother, J.D.’s cousin,
two police officers, ‘and clinical psychologist Dr. Blake Calmiéhael. Prior to trial, the
trial court ruled that Dr. Carmichael could testify as to CSAAS, but it ordered ceﬁain ‘
limits on Dr. Carmichael’s testimony and stated that it would provide the instruction

outlined in CALCRIM No. 1193 concerning the limited relevance of this testiniony.

2 A pseudonym was used for the victim’s last name in the information and at trial.
We refer to her by the initials of the name used in the proceedings below to protect her
privacy interests. (See Cal. Rules of Court, rule 8.90(b)(4).) :
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At trial, Dr. Carmichael testlﬁed that CSAAS was developed ‘to educate people,
to help inform people about kids who have been sexually abused, because then and still
today there are myths and mlsco_ncepnons or preconcelved notions that people have about
exp'ectations for how they hope a kid would react or how they hope a kid would tell about |
the sexual abuse.” He testified that CSAAS “helps people understand the context -of the
abuse and why there’s such a Wide variety of ways that kids respond to and tell about |
sexual abuse.” After the trial court recoomzed Dr. Carmichael as an expert n CSAAS
Dr. Ca_rmichael testified that he was not familiar with any of the facts of this case. He
1dent1ﬁed ﬁve ‘categories or components to CSAAS”: secrecy, helplessness entrapment
and accommodauon delayed unconvincin and conﬂ1cted dlSClOSU.Ie and Iecantatlon or
retraction. Concerning these five categories, Dr. Carrnlchael testified: “It’s nota
- checklist. They’re concepts that were kind of presented to help people understand the
~context of abuse and why there’s a variety oftllings. So there’s no diagnosis. There’sno
checklist or test you can use to determine if a kid was abused ot not. That’s why we have
the leoal process and juries. So it really does help people understand the context in which
abuse does occur.” Asked if there is anytlnno about CSAAS that’s used to determine
that sexual abuse has occurred,” Dr. Ca1michael r_e'sponded: ““No. That’s backwards.
You can’t use CSAAS or anything else for that matter to say abuse occurred really. So
we're talking about kids who were abused and describing those experiences' $O pe’op_le ,
can better understand them, 'suppoﬁ them, and treat them. - So that’s how it’s used: To
~educate.” Dr. Carmichael then test1ﬁed In more detall concerning each of the five
CSAAS categories without referenoe to the facts of the instant case. In concludmg his
direct exarnination of Dr. Carmichael, the prosecutor asked: “[A]re you here today to
‘provide any sort of opinion about whether anyone in this case was sexually abused?”
Dr. Carmichael replied: “No. That’s the jury’s responsibility, and I would not form such

- an opinion.”
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The _defense called one witness, a social worker who interviewed J.D. five weeks
before J.D.’s Octéber 2020 disclosure in response to a different report of domestic
violence ih the.home. The social worker testified that J.D. denied in this earlier interview
that she had experienced any se,xuél abuse. Defendant did not testify. -

The appellate record provides nothing to demonstrate that defendant objected to
- the trial colirt instructing the jury in accord-ance with C.ALC.RIM No. 1193., Which

addresses CSAAS testimony. In his trial brief, defendaht stated that CALCRIM
No. 1193 is “specifically bn‘point” concerning his request to lﬁnit or restrict CSAAS
testimony should such testimony be permitted. In discussions concerning the
prors‘ecution’émcv)‘tioﬂn- in limine to ‘feétri‘c.t”défeﬁs.é cross-examination of Dr. Carmichéel,
the trial court noted that CALCRIM No. 1193 “limits how a jury is supposed to |
ﬁnderstand CSAAS testimony,” and defendant expreséed no concerns regarding this.
'mstrucf.cion. Accordihgly, the trial court instructed the ju'ryv consistent with CALCRIM
No. 1193 as follows: “You have heard testimony from Blake Carmichael regarding Child
Sexual Abuse Accommodation Syndrome. Child Sexual Abuse Accommodation
Syndrome relates to a pattern of behavior that méy be present in child sexual abuse cases. |
Testimony aé_ to the Accommodation Syndrome is offe;red only to explain certain
behavior of an alleged victim of child sexual abuse. ‘Blake Carmichael’s testimony about
Child Sexual Abuse ApcoriHHodation Syndrome is not evidence that the defendanf
committed any of the crimes charged against him. You may consider this evidence only
in deciding whether or not [f D.’s] conduct was consistent with the conduct of someone |
who has been molested, and in evaluating the believability of her testimony.”
| The pl’dsec11tor’s argument to the jury stated that in evaluating J.D.’s testimoﬁy,
the jury could consider J.D.’s testtimony and demeanor on the stand, her prior statements
to law enforcement, and “the other thing you can use when you’re evaluating [J.D.’s]
testimony specifically is these éoncepts you learned from Dr. Carmichael about Child

Sexual Abuse Accommodation Syndrome.” Later in his argument, the prosecutor
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addressed Dr. Carmichael’s testimony, recounting the five CSAAS categories and stating
that “I want to re-emphasize to you . . . that these are not things that you look at, try to
decide did [J.D.] have these things[;] therefore, something happened to her.” The
prosecutor argued that CSAAS evidence could explain why J.D. ¢ may have acted in
some ways that you might, w1thout knowing this information, have thought that’s a little
weird.” For example the prosecutm argued that CSAAS testimony could help explam
why 1.D. would be reluctant to report the abuse and why she first disclosed only two
instances of defendant touchmg her. Defendant’s trial counsel also addressed
Dr. Caﬂnichael’s testim_ony in argument, ai‘guing that there were “red flags” in
Dr. Camnchaels te'éﬁlnony'beedn’sﬂe"CS.A‘AS Was not i‘eeoéniz'edv"tj.y certain ofdnniintidns |
and because CSAAS is “circular” in that ¢ Te ]verythm0 can be tiue.” Defendant’s trial
| counsel argued: “So I'm just esking to not let CSAAS as a concept dilute your diligence .
and how critical you are into apprdaching the evidence in_onr case.”

This appeal followed after the july’s verdicts and _senteneing.

- | IIl. DISCUSSION

A. Expert CSAAS T estimony | |

Defendant contends that the trial court erred in admitting Dr. Carmichael’s
testimony and that the admission of Dr. Carmichael’s testimony violated his right to due
process “because it. allowed the jury to make the unreasonable inference thét, because
[J.D] acted.in ways that children who have been molested aet as described by
. Dr. Carmichael, she was a Credibl_e witness, despite enidenee to the contrary.”
Additionally, defendant argues that admission of the CSAAS testimony prejudiced him,
requiring reversal of the judgment, and that if this issue is considered forfeited by his tr_ial.
counsel’s failure to more specifically object to Dr. Carmichael’s testimony, he recetved
ineffective assistance of counsel. The Attorneyv General responds that no error occurred
in admitting Dr. Carmichael’s testimony because “[a]lthough the admissibility of CSAAS

evidence has been limited in some jurisdictions, California courts have properly allowed
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the u"se of such evidence for limited credibility evaluation purpeses.” Alternatively, the
Attorney General argues ‘that defendant was not prejudiced by admission of this evidence,
and that defendant’s tﬂal- counsel was not ineffective for failing to specifically object to
CSAAS testimony on the grounds he now asserts on appeal.. We find no error in the
admission of Dr. Carmichael’s testimony. |
L Legal Prir'lc_iplés.an'd Standard of Review

Expert opinion testimony is admissible in pert when the subject matter is “beyond
common experience” and the opinion would “assist the trier of fact.” (Evid. ACode, § 801,
 subd. (a).) “ “When expert opinionvis offered, much rhust be yleft to the triél court’s
discretion.” [C.Iitet.ionl.] ‘The trial court has broad disefetieh in deeidiiig whether to admit
or excludé.expert testimony [citation], aﬁd its decision as to whefher expert testimony |
meets the standard for admissibility is subject to .review for abuse of discretion.
[Civtations.]” (People v. McDowell (2012) 54 Cal.4th 395, 426 (McDovwell).)

“Trial courts may .admit CSAAS evidence to disabuse Jurors of five commonly
held ‘myths’ or miscoﬁceptions about child sexual abu‘se.‘ [C.itatien.] While CSAAS
~evidence 1s not 1'e1evaﬁt to pro?e the alleged sexual abuse occurred, it is well established
in California law CSAAS evidence is relevant for the limited burpoée of evaluating the
credibility of an alieged child victim of sexual» abuse. [Citations.]” (People v. Lapenias
(2021) 67 Cal. App.5th 162, 171 (L_apemas).j .CSAAS evidence “is admissible solely for
the purpose of showing that the victim’s reactions as demonstrated by the evidence are
not inconsistent with having been molested.” (People v. Bowker (1988) 203 Cal. App.3d
385,394.) “For 'mste_mcé, where a child delays a significant period of time before
reporting an incident or pattern of ébl_ise, an expert could testify that such deleyed
reporting is not inconsistent with the secretive environment often created by an abuser
who occupies a position of trust.” (/bid) CSAAS evidence “is not admissible to prove
that the complaining W'itnese has in fact been sexually abused; 1t is admissible to

rehabilitate such witness’s credibility when the defendant suggests that the child’s



conduct after the incident -- e.g., aA delay in reporting -- is inconsistent with his or her
testimony claiming molestation. [Citations.] “Such expert testimony is needed to
disabuse jurors of commonly held mlsconceptlons about Chlld sexual abuse, and to
explain the emotional antecedents of abused children’s seemmorly self-lmpeachmo
behavior. [Citation.] The great majority of courts approve of such expert rebuttal
testimony.” [Citation.]” (People V. A/[cAlpm (1991) 53 Cal.3d 1289, 1300- 1301,
fn. omitted (McAlpin). )
2. An_alysns _ |

Defendant does not argue that Dr. Carmichael’s testimony was not relevantto
rehablhtate ID.s behevablhty asa w1tness Dr Canmchael S testlmony prov1ded
relevant ev1dence to the jury in demdm0 whether J.D.’s conduct was not inconsistent §v1th
the conduct of someone who had been molested and i in evaluating her behevablhty. For
exemple, Dr. Carmichael testified about how victims of child sexﬁal ébuse' can delay -
~ disclosure of the abuse or disclose the abuse incrementally. Therefore, the trial court did
ﬁot abuse its discretion in concluding that the testimony in?olved a matter “beyond
eominon expei‘ience” that would assist the jury. (Evid. Code, § 801, subd. (a).)

Defendant argues that CSAAS evidence should generally be inadmissible because
itis um‘elieble and becaﬁse by its very riature, CSAAS evidence will always supp'ort.the
conclusion that abuse occurred because it suggests that both intuitive and counterintuitive
‘behavior support an aIIeged {/ictim’s credibility. He asserts that while “California has
accepted the admissibility of CSAAS evidence, courts have acknowledged the inherent
problems with such evidence,” citing cases lafgely from other jurisdictions. Defendant
acknowledges that in McAlpin, the C_alifofm'é Supreme Court held t_hét CSAAS evidence
1s admissible to rebut common mispercep‘tions about victim behavior, and that this court
is bound by the decisions of our Supreme Court. (McAlpin, supra, 53 Cal.3d at
pp. 1300-1302.) However, defendant argues that McA/pin is “no longer an accurate

reflection of current understandings of how children respond to abuse,” and that recent



decisions from_. Courts of Appeal in this state applying M,CAlpfn were wrongly decided.
Défendant asserts that Jurors are no longer likely to hold the misconcépﬁons that CSAAS
evidence addresses, and that the admission of CSAAS evidénce deprived him of due
| proCes_é by permitting fhe jury to infer that J D. was a credible witness. |
" Our state Supreme Court indicated in McA4lpin that CSAAS expert tesltimonyv 1s

admissible to disabuse jurors of commonly held misconcepﬁons about child sexual abuse
victims’ béhavior and to explain seemingly contradictory behavior of a child sexual abuse
| ~victim. (McAlpin supra, 53 Cal 3& at .pp 1300-1302. ) The California Supreme Court’s

: dec1s1ons are bmdmo on all lower courts in this state. (People v. Jahnson (201?) 53

. Cal 4th S 19 528)) “CSAAS ev1dence has been admltted by the coutts of this state since -

the 1991 McAme dejc1510n.” (People v. Munch (2020)-52 Cal. App.5th 464, 468
(Mz.zhé/h).) “Further, reviewing courts have routine.ly held the admission of CSAAS
evidence does not violate due process. [Citations.]” (Lapenias, supra, 67 Cal. App.5th ét
| p. 174.) Defendant’s references to decisions from other jurisdictions that reached a
different position do not affect the binding nature of the McAlpin decision. The McAlpin
decisioﬁ “is binding on all lower courts in this state. [Citation.] That othé;‘ jﬁrisdictions
may disagree with it does not change its impéct on Californiacases. [Citation.]” |
(Munch, supra, at p. 468.) Accordingly, we adhere to precedent from our state Supreme
Court that CSAAS evidence is generally adm1551ble for the limited purposes for Wthh it
was admitted in the instant case. We therefore find no abuse of discretion in the trial
court’s admission of this evidence ? (See McDowell, suprd, 54 Cal 4th at p. 426.)

Because no abuse of discretion occurred in admitting Dr. Carmichael’s testimony, we

3 Defendant argues that the trial court’s admlssmn of Dr. Carmichael’s testimony
is reviewed de novo because the question presented is whether the trial court correctly
construed the Evidence Code in admitting the evidence. Assuming without deciding that
the de novo standard of review applies, our conclusion remains that the trial court did not
eIT, ‘



- need not addless whether any error pxejudlced defendant or whether defendant’s trial
counsel was ineffective. -
| B. Instruction Regarding CSAAS Testimony ,
Defendant also contends that the trial court erred by using CALCRIM No. 1193 to
instruct the jury regarding Dr. Carmichael’s testimony. ‘Defendant argues: “CALCRIM
[No.] 1193 does not inform the jurors that CSAAS assumes the truth uf the cdmp‘lainiﬁu
witnesses’ clalms It fails to msuuct the jury that the ev1dence is relevant only to educate
the jurors about how molested chﬂdren may act in genex al. Instead, it tells the j Jurors they
may consider the ev1dence n evaluatm0 [v1ct1ms ] behevabﬂlty >” which defendant
assens unp1opelly mv1tes the jury to cons1dex CSAAS evidence to support an alleoed
victim’s allegatlons against a defendant. As a result, defendant asserts that the trial court
erred in using CALCRIM No. 1193, and that the alleged error deprived him of his right to
due process. | | | | |
1. Legal Principles and Standard of Review
“A claim of instructional error is reviewed de novo. [Citation.] An appellate court

reviews the wading of a jury instruction de novo and assesses whether the instruction

accurately statés the law. [Citation.]” (People v. Mitchell (2019) 7 Cal.5th 561, 579.)
| “A jury instruction may ° “so infuse[] the trial with unfaimess as to deny due
process of law.” * [Citation.] However, ° .‘:‘not every ambiguity, inconsil_stency, or-

eficiency in a jury instruction 1‘ises_to the level of a due process violation. The question
is * “whether the ailing instrucﬁon ... so infected the entire trial that the resulting
conviction violates due process.” > 7’ [Citation.] * “It is'well established that the
instruction ‘may nof be judged in artificial isolation,” but must be considered in the
context of the instructions as a whole and the trial record.” * [Citations.] “If the charge
as a whole is ambiguous, the questioh 1s whether there is a 1Pasonable likelihood that
the jury has applied the challenged instruction in a ‘w«"a_y-"’ that violates the

- Constitution.” " [Citation.]” (People v. Lemcke (7071) 11 Cal.5th 647 655.)
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2. Analysis _ _
'Defendant did not object to the use of CALCRIM No. 1193 at trial. ‘Instead,
defendant’s trial brief e_,xpressed agreemént with the substance of fhé instruction. Based
on this, the Attomey General urges this court to conclude that defendant has-'fmfeited_this |
issue. Defendant cites section 1259 in arguing that forfeiture should not apply bécaﬁse
his substantial rights were impacted by the use of this instruction.* » |
We need not decide whether forfeiture applies in thié matter because the trial'c_ouﬁ
did not err in instructing the jury in acéordance with CALCRIM No. 1193. It is not |
1‘easor_1ab1y likely that jurors understood the instruction as pexmitﬁng_the use of .
Dr. Carmichael ’..S .te._stiiho_ny for the ﬁnpropét pu.r;‘fbsé of pxjoviﬂg -fha;t_defehdarif sexually
abused J.D. CALCRIM No_. 1193'specifically informed jurors that CSAAS evidence “is
not evidence that the defendant committed any of the crimes charged against him.” To
the cxteﬁt that the instruction allowed the jury to consider CSAAS evidence in eValuat'mg ,
the believability of J D.’s festimony, the. instruction is pr(’)pd‘. CSAAS evidence is
relevant and admissible when an alleged victim’s credibility has been attacked. (See
McAlpin, .sz.tprc_f, 53 Cal.3d at p. 1302 [expert-opinion that it is not unusual for a parent to
refrain from reporting a known child molestation was “clearly relevant [citation] because
it tended to rehabilitate the testﬁnony” of the {/ictim’s mother as aAcorroborating
witness].) Thus, nothing about the language of CALCRIM No. 1193 suppom
defendant’s argument that his right to due process was violated.
When combined with Dr. Carmichael’s testimony stressing the limited nature of
his testimony and the prosecutor’s argument reemphasizing the 1iinivts of CSAAS
' evidencé, the instruction Would not cause ‘thel jury to believe that they could consider

Dr. Carmichael’s testimony as proof that defendant sexually abused J.D. As defendant

 *Section 1239 states in relevant part: “The appellate court may . . . review any
nstruction given, réfused or modified, even though no objection was made thereto in the
lower court, if the substantial rights of the defendant were affected thereby.”
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aéknowl_edges, the Court of Appeal in People v. Gonzales (2017) 16 Cal.App.5th 494
(Gonzales) rejected a similar argument to th¢ one defendant raises here. In Gonzales, the
court noted that CALCRIM No. 1193 “must be understood in the context” of the expert’s
testimony, which in that case stated that “CSAAS is not a ‘to_ol to help diagnose whefhe; a
child has acﬁially been abusedb.” (Gonzales, supra, at p. 503.) In this context, the court
held. a reasonable juror would understand CALCRIM No.‘ 1193 to mean that the jury | o
could use the expert’s festiniony to conclude that the alléged victim’s behavioi; “dbes not -
mean she lied when shé said she was abused,” not that the alleged victim “was, in fa::t,
fnolested.” (Gonzales, supra, at p. 504.) The court concludéd: “The CSAAS evidence
' sunply 'neuﬁ'al'izes' the victim’s ap'p'aréhtly” selféilﬁpéé'éhing'Be'h‘évior. Thus, under - |
CALCRIM No, 1193, a juror who believes [tﬁe expert’s] testimony will find _bo'th that
[the alleged victim’s] apparently self-impeaching behavior does not affect her
believability one way or the other, and that the CSAAS evidence does not show she had
bé’_en molested. There is no conflict in the instruction.” (/bid.) Other courts have corﬁe |
to similar conclusions regal’dihg CALCRIM No. 1193. (See Lapenias, supra, 67
Cal. App.5th at pp. 175-=176; Munch, sup%a, 52 Cal. App.5th at p. 474.) This court has
also held that instructing the jury with CALCRIM No. 1193 regarding testimony from a
CSAAS expert is not erroneous. (Peop]e v. Ramirez (2023)_98 Cal.App.5th 175,219~
220; People v. Ortiz (2023) 96 Cal.App.5th 768, 782, 816.) We follow the same
approach here. Because the instmction correctly informed the jury of the permissible and
impermissible uses of Dr. Carmichael’s testimony, and because there 1s no reasonable
likelihood that the jury misconstrued or misapplied the instruction in the manner asserted
by defendant, the trial court did not err in instructing the jury with CALCRIM No. 1193,
and deféndant’s due process right was not denied.
1V. DISPOSITION

The judgment is affumed.
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WE CONCUR:

DANNER, J.

WILSON, J.

People v. Ramirez,
H0510609

BAMATTRE-MANOUKIAN, ACTINGP. J.
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