
23-620
O'Neill v. Dentl

Wnitefc States Court of &ppeate 
Jfor tfte ^econfc Circuit

August Term 2024

Submitted: June 23, 2025 
Decided: August 27, 2025

No. 23-620

Robin O'Neill,

Peti tioner-Appellan t,

v.

NICHOLAS Deml, Commissioner, Vermont Department 
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No. 22-cv-140, William K. Sessions III, Judge.

Before: CHIN, SULLIVAN, and MERRIAM, Circuit Judges.

Petitioner-Appellant Robin O'Neill, who is serving a life sentence for a 
double homicide, appeals from a judgment of the United States District Court for 
the District of Vermont (Sessions, J.) dismissing her pro se petition for a writ of 
habeas corpus made pursuant to 28 U.S.C. § 2254. The district court dismissed 
O'NeiU's petition for failure to fully exhaust all her claims in the state courts. On 
appeal, O'Neill does not dispute that her "mixed" petition included both
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exhausted and unexhausted claims; instead, she argues that the district court erred 
because it did not inform her that she could have requested a stay of the exhausted 
claims or filed an amended petition that only included the exhausted claims. She 
also contends that the district court erred by failing to advise her of the one-year 
statute of limitations that applied to her exhausted claims under the Antiterrorism 
and Effective Death Penalty Act of 1996. We hold that the district court has no 
obligation to explain sua sponte to a pro se petitioner her options following the 
dismissal of her "mixed" habeas petition or the potential effects that such a 
dismissal could have on the timeliness of her claims. Accordingly, we AFFIRM 
the district court's judgment.

AFFIRMED.

Randall D. Unger, Kew Gardens, NY, for Petitioner- 
Appellant.

Ryan P. Kane, Deputy Solicitor General, Office of 
the Attorney General, Montpelier, VT, for 
Responden t-Appellee.

Per Curiam:

Petitioner-Appellant Robin O'Neill, who is serving a life sentence for a

double homicide, appeals from a judgment of the United States District Court for 
\

the District of Vermont (Sessions, /.) dismissing her pro se petition for a writ of 

habeas corpus made pursuant to 28 U.S.C. § 2254. The district court dismissed 

O'Neill's petition for failure to fully exhaust all her claims in the state courts. On 

appeal, O'Neill does not dispute that her "mixed" petition included both 

exhausted and unexhausted claims; instead, she argues that the district court erred
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because it did not inform her that she could have requested a stay of the exhausted 

claims or filed an amended petition that only included the exhausted claims. She 

also contends that the district court erred by failing to advise her of the one-year 

statute of limitations that applied to her exhausted claims under the Antiterrorism 

and Effective Death Penalty Act of 1996 ("AEDPA"). We hold that the district 

court has no obligation to explain sua sponte to a pro se petitioner her options 

following the dismissal of her "mixed" habeas petition or the potential effects that 

such a dismissal could have on the timeliness of her claims. Accordingly, we 

AFFIRM the district court's judgment.

I. Background

In 2017, a jury convicted Robin O'Neill of aggravated murder for killing her 

ex-fiance and his son. A state-court judge subsequently sentenced her to life in 

prison. O'Neill appealed her conviction, which the Vermont Supreme Court 

affirmed. O'Neill then filed a petition seeking post-conviction relief in the 

Vermont Superior Court, arguing that her counsel provided her with ineffective 

assistance. She subsequently amended her state petition in 2021, again asserting 

ineffective assistance of counsel.

While that petition was pending before the state court, O'Neill filed, pro se, 

the federal petition now at issue in this appeal. In that petition, O'Neill asserted
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a variety of constitutional challenges, including the claim of ineffective assistance 

of counsel that was pending before the Vermont Superior Court. The district 

court dismissed O'Neill's mixed petition, concluding that O'Neill's inclusion of 

unexhausted claims barred her federal petition. See App'x at 317; see also 28 

U.S.C. § 2254(b)(1)(A) ("An application for a writ of habeas corpus on behalf of a 

person in custody pursuant to the judgment of a State court shall not be granted 

unless it appears that the applicant has exhausted the remedies available in tire 

courts of the State."). O'Neill timely appealed, arguing that the district court 

erred by failing to (1) provide her with "an appropriate explanation ... of her 

available options and the consequences" of filing a mixed petition for a writ of 

habeas corpus, and (2) explain "the effect of a dismissed mixed petition on time- 

barred and unexhausted claims." O'Neill Br. at 2.

II. Discussion

In reviewing a district court's dismissal of a habeas petition, we review the 

district court's legal conclusions de novo. See, e.g., Vega v. Schneiderman, 861 F.3d 

72, 74 (2d Cir. 2017).1

1 Although the parties suggest that we should review the district court7s dismissal for abuse of 
discretion, the questions presented in this appeal are legal ones - i.e., whether a district court has 
a legal obligation to sua sponte inform a pro se petitioner of her options upon the filing of a mixed
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Until AEDPA was enacted in 1996, whenever a state prisoner submitted a 

mixed petition for a writ of habeas corpus with a federal district court, the "district 

court [was required to] dismiss [the] mixed petition[], leaving the prisoner with 

the choice of returning to state court to exhaust [her] claims or of amending or 

resubmitting the habeas petition to present only exhausted claims to the district 

court." Rose v. Lundy, 455 U.S. 509, 510 (1982) (internal quotation marks omitted). 

Following the enactment of AEDPA, the Supreme Court permitted federal courts 

to "stay and abey" such mixed petitions, whereby the district court would dismiss 

any unexhausted claims from the mixed petition, stay the remaining exhausted 

claims, and permit the petitioner to subsequently amend the original petition to 

add the newly exhausted claims at the conclusion of the state-court proceedings. 

See Pliler v. Ford, 542 U.S. 225, 230-31 (2004); see also Rhmes v. Weber, 544 U.S. 269, 

277 (2005) (approving the stay-and-abeyance procedure under certain 

circumstances).

On appeal, O'Neill argues that the district court should have explained all 

the options available to her "so that she could make an informed decision [about] 

whether to press the []exhausted claims in the district court, withdraw the 

petition or the effects the dismissal of that petition could have on her claims. Accordingly, we 
review them de novo.
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unexhausted claims, or request a stay of the proceedings" pending the exhaustion 

of those claims in state court. O'Neill Br. at 11-12. In essence, O'Neill contends

that the district court was obliged to sua sponte explain both what course of action 

she could take upon filing a mixed habeas petition and the potential consequences 

that the court's dismissal of that petition could have on her claims. According to 

O'Neill, such explanations would align with the principle that there is "an 

obligation on the part of the court to make reasonable allowances to protect pro se 

[petitioners] from inadvertent forfeiture of important rights because of their lack 

of legal training." Id. at 15-16 (quoting Traguth v. Zuck, 710 F.2d 90, 95 (2d Cir. 

1983)).

To be sure, we have previously recognized that "[i]f a district court elects 

. . . [to] dismiss[] the entire petition, it should normally include in the dismissal 

order an appropriate explanation to a pro se petitioner of the available options and 

the consequences of not following required procedures." Zarvela v. Artuz, 254 

F.3d 374, 382 (2d Cir. 2001). But since our decision in Zarvela, the Supreme Court 

has rejected the contention that district courts must provide such explanations, 

holding "that federal district judges are not required to give pro se litigants" 

detailed warnings about their options when they file mixed petitions or about the
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potential effects that dismissal of such petitions could have on their claims. Pliler, 

542 U.S. at 231-33. Therefore, to the extent our language in Zarvela could be read 

to impose a legal obligation on district courts to advise pro se petitioners of their 

options and the consequences of filing a mixed petition, that obligation no longer 

exists after Pliler.

It bears noting that Pliler involved a fact pattern that is strikingly similar to 

the one at issue here. In Pliler, the pro se petitioner filed a mixed petition, which 

the district court dismissed without first explaining to the petitioner that (1) he 

could choose to dismiss his unexhausted claims, stay his petition until he 

exhausted his unexhausted claims in state court, and then amend his petition once 

all his claims were exhausted, and (2) any subsequent petition, i.e., one that was 

not stayed by the district court, would likely be time-barred under AEDPA's one- 

year statute of limitations. See id. at 228-31. Although the Ninth Circuit held 

that the district court committed reversible error by not providing such guidance 

to the petitioner, the Supreme Court reversed, holding that "a defendant does not 

have a constitutional right to receive personal instruction from the trial judge on 

courtroom procedure" and that "the Constitution does not require judges to take 

over chores for a pro se defendant that would normally be attended to by trained
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counsel as a matter of course." Id. at 231 (alterations accepted and internal 

quotation marks omitted). The Court also warned that "[requiring district courts 

to advise a pro se litigant" in the manner proposed by the Ninth Circuit - that is, 

by "[explaining the details of federal habeas procedure and calculating statutes of 

limitations" - "would undermine [the] district [judge's] role as [an] impartial 

decisionmaker[]." Id.

In light of Piller's clear language, we now join both the Sixth and Ninth 

Circuits in holding that district courts are under no obligation to sua sponte advise 

pro se petitioners of their options upon filing a mixed petition or the effects that the 

dismissal of such a petition could have on their claims.2 See Robbins v. Carey, 481 

F.3d 1143, 1148 (9th Cir. 2007) (“Pliler makes it clear that district courts are not 

required to consider sua sponte the stay-and-abeyance procedure. Such a 

mandatory action by the trial judge falls within the set of 'chores' targeted by the 

Supreme Court in Pliler."'); McBride v. Skipper, 76 F.4th 509, 514 (6th Cir. 2023)

2 Although we hold that courts in this Circuit are not required to provide this advice, we note 
that they nevertheless may do so, especially when the advice given serves to alert a petitioner 
generally of the constraints imposed by AEDPA, as opposed to the merits of the various options. 
See Zarvela, 254 F.3d at 382 ("[T]he dismissal order might usefully advise the petitioner of his 
option to drop his unexhausted claims and resubmit a petition containing only his exhausted 
claims, or to exhaust his unexhausted claims in state court and then return to federal court. It 
would also be useful to alert the petitioner to the one-year limitations period of AEDPA and to 
the fact that a portion of that period has already elapsed.").
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("Federal district court judges have 'no obligation' to warn a pro se petitioner about 

how a circuit's stay-and-abey procedure or AEDPA's [one]-year statute of 

limitations would impact [her] mixed petition." (quoting Pliler, 542 U.S. at 231)). 

Accordingly, we cannot say that the district court erred in dismissing O'Neill's 

petition without first explaining her stay-and-abey options or the potential effects 

of the district court's dismissal on her subsequently filed claims.3

III. Conclusion

For all the foregoing reasons, we AFFIRM the judgment of the district court.

3 This opinion has been circulated to all the judges of the Court prior to filing.
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D. Vt. 
22-CV-140 

Sessions, J.

United States Court of Appeals
FOR THE 

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second 
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 
in the City of New York, on the 23rd day of April, two thousand twenty-four.

Present:
Michael H. Park,
Eunice C. Lee,
Sarah A. L. Merriam,

Circuit Judges.

Robin O’Neill,

Petitioner-Appellant,

N. 23-620

Nicholas Deml, Commissioner, Vermont Department of Corrections,

Respondent-Appellee.

Appellant, proceeding pro se, moves for a certificate of appealability and for leave to file an 
oversized motion for a certificate of appealability. Upon due consideration, it is hereby 
ORDERED that the motions are GRANTED, Appellant’s petition alleged that she received 
ineffective assistance from her state trial counsel. The district court dismissed Appellant’s petition 
without prejudice because it contained unexhausted claims. “[J]urists of reason would find it 
debatable whether the petition states a valid claim of the denial of a constitutional right, and ... 
jurists of reason would find it debatable whether the district court was correct in its procedural 
ruling.” Slack v. McDaniel, 529 U.S. 473, 478 (2003); 28 U.S.C. § 2253(c)(2). A certificate of 
appealability is therefore granted on the following issues: whether the district court provided an 
appropriate explanation [to Appellant] of the available options and the C°7^u7ces~°^7/Ot 
following required procedures,” see Zarvela v. Artuz, 254 F.3d 374, 378, 382 (2dCir. 2001), Pitler 
v Ford 542 U S 225 (2004); see also Robbins v. Carey, 481 F.3d 1143, 1148-49 (9th Ctr. 2007), 
McBride v Skipper, 76 F.4th 509, 514-15 (6th Cir. 2023); and whether compliance with Zarvela 
requires a district court to explain to Appellant the effect of a dismissed mixed petition on time-
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barred and unexhausted claims. See 254 F.3d at 378, 382; Clemente v. Lee, 12 F.4th 466, 472 (2d 
Cir. 2023).

The Clerk’s Office shall appoint counsel pursuant to the Criminal Justice Act.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court



UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at 
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on 
the 12th day of June, two thousand twenty-three,

Robin O'Neill,

Petitioner - Appellant,

ORDER
Docket Number: 23-620

v.

Nicholas Deml, Commissioner, Vermont Department of 
Corrections,

Respondent - Appellee.

A notice of appeal was filed on April 17, 2023. An applicant can appeal tne denial of a 
petition for a writ of habeas corpus to challenge a state court conviction or a motion under 28 

' U.S.C. § 2255 to challenge a federal court conviction only if the distri ct ju dge or thi C 
grants permission by issuing a certificate of appealability. See 28 U.S.C. § 2253. The distiic 
judge has denied permission by refusing to issue a certificate of appealability.

A motion may be made to this Court for a certificate of appealability. The motion must 
be filed within 28 days after the later of the date the district judge denied permission or the date 
the notice of appeal was filed. The motion must identify each issue that the appellant inten 
X ™ appeal state, with respect to each issue, facts and a brief statement of reasons 

showing the denial of a constitutional right.

Instructions and forms for filing the motion are enclosed with this order. They are also 
available on the Court's website www.ca2 .uscourts.gov.
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IT IS HEREBY ORDERED-that-the appeal may be subject to dismissal by July 05, 2023 
unless by that date the applicant has filed a motion for a certificate of appealability that complies 
with this order.

For The Court:
Catherine O'Hagan Wolfe, 
Clerk of Court

SECOND



Case 2:22-cv-00140-wks-kjd Document 24 Filed 06/27/23 Page 1 of 1

UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT

ROBIN O'NEILL, :
Petitioner, :

v. : Docket No.
: 2:22-CV-140-wks-kjd

NICHOLAS DEML, Commissioner, :
Vermont Department of Corrections, : >

Respondent. :

ORDER

A certificate of appealability under 28 U.S.C. §2253 (c) and 

Fed. R. App. P. 22(b) is DENIED because Petitioner has failed to 

make a substantial showing of denial of a federal right, and 

because her. grounds for relief do not present issues that are 
debatable among jurists of reason, which could have been resolved 

differently, or which deserve further proceedings. Slack v. 

McDaniel, 529 U.S. 473, 484 (2000).
DATED at Burlington, in the District of Vermont, this 27th 

day of June, 2023.
/s/ William K. Sessions III 
William K. Sessions III 
U.S. District Court'Judge
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Case 2:22-cv-00140-wks-kjd Document 20 Filed 04/04/23 Page 1 of 3

UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT-

ROBIN O'NEILL,

Petitioner, 

v.

NICHOLAS DEML, Commissioner, 
Vermont Department of .
Corrections,

Respondent.

Case No. 2:22-cv-140-wks-kjd

ORDER

The Report and Recommendation of the United States 

Magistrate Judge was filed February 16, 2023. After de novo 

review of both the file and the Magistrate Judge's Report and 

Recommendation, this Court ADOPTS the Magistrate Judge's 

recommendations, in full for the reasons stated in the Report.

Petitioner Robin O'Neill ("Petitioner") was convicted of 

aggravated'murder and sentenced to life in prison. She now . 

contends that the Court should excuse her failure to exhaust 

state court remedies, as is required by 28 U.S.C. § 

2254(b)(1), because her state post-conviction proceeding is • 

taking too long to resolve. The Court agrees with the. 

Magistrate Judge's determination that two-and-a-half years of 

post-conviction review, particularly in a case of such gravity 

and complexity, does not warrant excusal of the exhaustion

requirement.
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Case 2:22-cv-00140-wks-kjd Document 20 Filed 04/04/23 Page 2 of 3

When reviewing post-conviction delay, courts in this 

Circuit have applied the criteria articulated in Barker v.' 

Wingo, 407 U.S. 514 (1972). See.Simmons v. Reynolds, 898 F.2d 

865, 868 (2d Cir. 1990) (applying the Barker criteria). Those 

criteria include the length of the delay; the reason for the 

delay and the party responsible; whether the petitioner 

asserted her right to a decision; and ensuing prejudice. Id, 

"A court may also consider federal-state comity in considering 

whether undue delay excuses a failure to exhaust." Roberites 

v. Colly, 546 'F. App'x 17, 19 (2d Cir. 2013) (citing Brooks v. 
Jones, 875 F.2d 30, 32 (2d Cir. 1989)).

The record in this case shows that Petitioner's post­

conviction review counsel has been actively engaged in 

pursuing relief. Reasons for the delay have varied, and 

reportedly include investigative difficulties resulting from, 

the .COVID-19 pandemic. While Petitioner has expressed 

concerns about delays with her attorney, there is no­
indication that she has raised the issue with the state court. 
Nor has she shown that the post-conviction review proceeding, 

or her ability to present her claim, .has. been prejudiced by . 

the passage of time. Finally, federal-state comity favors 

requiring exhaustion. See Davila v. Davis, 137 S. Ct. 2058, 
2064 (2017).
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Case 2:22-cv-00140-wks-kjd Document 20 Filed 04/04/23 Page 3 of 3

Accordingly, the Respondent's Limited Motion to Dismiss 

for Failure to Exhaust State Court Remedies (Doc. 9) is 

GRANTED and Petitioner's § 2254 Petition (Doc. 1) is DISMISSED 

without prejudice. Petitioner may refile her Petition when 

her claims have been exhausted in state court. In addition, 

Respondent's Motion for Extension of Time to Answer (Doc. 9) 

and Petitioner's Renewed Motion for Appointment of Counsel 

(Doc. 12) are DENIED AS MOOT.

Dated at Burlington, in the District of Vermont, this 

3rd day of April, 2023.
/s/ William K. Sessions III 
William K. Sessions III 
District Court Judge
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Case 2:22-cv-00140-wks-kjd Document 14 Filed 02/16/23 Page 1 of 10

UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT

Robin O’Neill,

Petitioner,

v.

Nicholas Deml, Commissioner,
Vermont Department of Corrections,

Respondent.

Civil Action No. 2:22-cv-140-wks-kjd

REPORT AND RECOMMENDATION 
(Docs. 1,9, 12)

Robin O’Neill, proceeding pro se, petitions the Court for a writ of habeas corpus pursuant 

to 28 U.S.C. § 2254. (Doc. 1.) In 2017, O’Neill was convicted at trial of aggravated murder and 

receiveda sentence of life in prison. State v. O’Neill, No. 1532-11-14 Wmcr (Vt. Super. Ct.). 

The Vermont Supreme Court affirmed O’Neill’s conviction. State v. O’Neill, 2019 VT 19, 209 

A.3d 1213. After conclusion of her direct appeal in the Vermont Supreme Court, O’Neill filed a 

post-conviction relief (PCR) petition in the Superior Court in 2020 asserting an ineffective 

assistance of counsel claim. O’Neill v. State, No. 20-cv-00127 (Vt. Super. Ct.) She filed an 

Amended PCR petition in 2021 in which she again raised an ineffective assistance of counsel 

claim. Id. The PCR case remains pending in state court. O’Neill filed a federal habeas petition 

in this Court in July 2022, raising ineffective assistance of counsel, among other claims. (Doc. 

1)
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Respondent Nicholas Deml, Commissioner of the Vermont Department of Corrections, 

has filed a Limited Motion to Dismiss1 for Failure to Exhaust State Court Remedies and Motion 

for Extension of Time to Answer, in which he asserts that O’Neill’s habeas petition should be 

dismissed because she is actively litigating her ineffective assistance of counsel claim in state 

PCR proceedings, and thus has not exhausted available state remedies before seeking federal 

habeas review. (Doc. 9 at 2.)

Alternatively, Respondent contends, that the Court should abstain at this, time from 

adjudicating the habeas petition under Younger v. Harris, 401 U.S. 37 (1971), which generally 

counsels against the exercise of federal jurisdiction where a prior and related state-court 

proceeding is ongoing and state judicial process affords the person an adequate opportunity to 

raise constitutional claims in that forum. (Id. at 5-6.) O’Neill contends that dismissal of her ' 

habeas petition is unwarranted because she is not actively litigating her ineffective assistance of 

counsel claim in state court, and in any event the exhaustion requirement should be excused in 

her case because state remedies are futile or ineffective. (Doc. 10 at 2.)

For the reasons set forth below, I recommend that Respondent’s Limited Motion to 

Dismiss for Failure to Exhaust State Court Remedies (Doc. 9) be GRANTED and O’Neill’s 

§ 2254 Petition (Doc. 1) be DISMISSED without prejudice. Given these recommendations, I

1 O’Neill objects to the use of a motion to dismiss in the habeas context. (Doc. 10 at 9.) A motion to 
dismiss in lieu of an Answer is procedurally permissible. See Rule 4, Rules Governing Section 2254 Cases, 2004 
advisory committee notes (“The amended rule reflects that the response to a habeas petition may be a motion”); 
Rule 5, 2004 advisory committee notes (“The revised rule does not address the practice in some districts, where the 
respondent files a pre-answer motion to dismiss the petition. But revised rule 4 permits that practice and reflects the 
view that if the court does not dismiss the petition, it may require (or permit) the respondent to file a motion.”); see 
also Williams v. Breslin, 27A F. Supp. 2d 421, 424-25 (S.D.N.Y. 2003) (“Motions to dismiss habeas petitions on 
procedural grounds ... are not inconsistent with the Habeas Rules, given the wide discretion afforded district judges 
in the disposition of habeas petitions.”); Carpenter v. Vermont DOC, Civil Action No. 2:21-cv-l 11-cr-kjd, 2022 WL 
3636863 (D. Vt. July 27, 2022), report and recommendation adopted, 2022 WL 3597206 (D. Vt. Aug. 23, 2022) 
(granting motion to dismiss § 2254 petition).
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further recommend that Respondent’s Motion for Extension of Time to Answer (Doc. 9) and 

O’Neill’s Renewed Motion for Appointment of Counsel (Doc. 12) be DENIED as moot.

Discussion

I. O’Neill must exhaust her ineffective assistance of counsel claim in state court 
before she may raise the same claim on federal habeas review.

In order to bring a claim under § 2254, a petitioner must have “exhausted the remedies 

available in the courts of the State.” 28 U.S.C. § 2254(b)(1)(A). Exhaustion requires that the 

petitioner “present his federal constitutional claims to the highest court of the state before a 

federal court may consider the merits of the petition.” Grey v. Hoke, 933 F.2d 117, 119 (2d Cir. 

1991). “[S]tate prisoners must give the state courts one full opportunity to resolve any 

constitutional issues by invoking one complete round of the State’s established appellate review 

process.” O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999). “[O]ne complete round of the 

State’s established appellate review process” may be achieved “through either a full round of the 

state’s appellate review process or a full round of postconviction proceedings.” Fellows v. 

Baker,,Civil Action No. 2:20-cv-139-wks-jmc, 2021 WL 4200875, at *11 (D. Vt. Mar. 10, 

2021), report and recommendation adopted, 2021 WE 4199285 (D. Vt. Sept. 15, 2021), see 

O’Sullivan, 526 U.S. at 845. The exhaustion requirement “reduces piecemeal litigation” and 

makes it more likely that a district court will “review all of the prisoner’s claims in a single 

proceeding, thus providing for a more focused and thorough review.” Rose v. Lundy, 455 U.S. 

509, 520 (1982). Therefore, “if a habeas petition contains both exhausted and unexhausted 

claims, it must be dismissed to enable petitioner to exhaust his unexhausted claims or to file a 

subsequent petition dropping them.” Grey, 933 F.2d at 120.

On March 11, 2020, O’Neill filed a PCR claim in state court alleging ineffective ' 

assistance of counsel. In re: Robin O’Neill, No. 237-3-20 Cncv (Vt. Super. Ct.); (see Doc. 11-5.)
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She filed an Amended PCR Petition on July 6, 2021. O’Neill v. State, No. 20-cv-127 (V't. Super. 

Ct.); (Doc: 9-2.) The Amended Petition alleged ineffective assistance of counsel and a claim that 

her sentence was unlawful under the federal and Vermont Constitutions because it was 

disproportionate to the crime of conviction. {Id. at 2.) As of the filing of this Report and 

Recommendation, it appears that the PCR petition remains pending in state court. (Doc. 13-3 

(December 29, 2022 Superior Court entry order setting case for status conference 90 days from 

date of order)). Consequently, the state courts have not had “one full opportunity” to resolve 

O’Neill’s ineffective-assistance-of-counsel claim. Therefore, this Court may not consider the 

claim until it has been exhausted in state court, including presentation of the claim to the 

Vermont Supreme Court.

O’Neill asserts that she advised her counsel to dismiss the PCR case in favor of this 

federal habeas proceeding. (Doc. 13 at 4.) She further references a November 2022 order of the 

PCR court in which the court raises the option of dismissing her case without prejudice and 

permitting her to re-file if she does not obtain relief on federal habeas review. (Doc. 10-2.) -As 

noted, as far as the Court is aware, the PCR case has not been dismissed and remains pending. 

Dismissal of the PCR petition, however, would not cure the failure to exhaust the ineffective- 

assistance-of-counsel claim for purposes of the federal habeas petition. Therefore, the Court 

may not consider O’Neill’s habeas claims until she exhausts remedies available to her in state 

court.

O’Neill acknowledges that she has not exhausted state remedies on her ineffective 

assistance claim, but contends that she should be excused from the exhaustion requirement 

because state remedies are.“futile or ineffective” in her Case. (Doc. 10 at 2.) A petitioner is 

required to exhaust state court remedies unless she demonstrates “an absence of available State
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corrective process” or circumstances “that render such process ineffective to protect the rights of 

the applicant.” 28 U.S.C. § 2254(b)(l)(B)(i)-(ii). O’Neill asserts several reasons to excuse the 

lack of exhaustion in her case. She suggests that “Vermont caselaw militates against a positive 

outcome in state courts.” (Doc. 10 at 4.) The merits of O’Neill s claims under Vermont 

precedent, however, are immaterial to whether state corrective process is available to her or . 

whether the state process is ineffective to protect her rights.2

O’Neill further contends that exhaustion should be excused because of the ineffectiveness 

of her PCR counsel. (Doc. 10 at 3-4.) Specifically, she asserts that PCR counsel is responsible 

for the delay in her case. The Supreme Court has explained that ineffective assistance of post­

conviction counsel may be considered in the context of procedural default of a claim. [A] 

procedural default will not bar a federal habeas court from hearing a substantial claim of 

ineffective assistance at trial if the default results from the ineffective assistance of the prisoner s 

counsel in the collateral proceeding.” Davila v. Davis, 137 S. Ct. 2058, 2065 (2017). There is 

no suggestion in this case of any procedural default on the ineffective assistance claim in state 

court. In addition, as explained below, the docket activity in the PCR case demonstrates regular 

litigation activity of post-conviction counsel. Therefore, the performance of PCR counsel does 

not provide a basis to excuse the failure to exhaust.

O’Neill also claims that the “[i]nordinate-or unjustified delay” in her state proceedings 

permits federal relief before the conclusion of the state court process. (Id. at 3.) She specifically 

claims that “[i]nordinate delay of five years justifies excusing failure to exhaust.” (Id. at 4.) But 

the record does not suggest inordinate delay in her post-conviction review case. Petitioner was

2 O’Neill’s argument regarding unfavorable Vermont caselaw also appears to claim that caselaw bars her 
from raising the claims rejected by the Vermont Supreme Court in her post-conviction review proceedings. (Doc. 13 
at 8.) In addition to those claims, however, O’Neill has raised other claims in her federal habeas petition that require 
exhaustion of state remedies before they may be considered in this Court.
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convicted in 2017 and her direct appeal to the Vermont Supreme Court concluded on March 29, 

2019. State v. O’Neill, 2019 VT 19. She filed her PCR claim on March 11, 2020, In re: Robin 

O'Neill, No. 237-3-20 Cncv (Vt. Super. Ct.) and amended the claim in July 2021.

As O’Neill’s PCR proceedings arise from an aggravated murder conviction after jury 

trial, the issues and claims to be considered are inherently complex. As the Superior Court noted 

in a scheduling order in the PCR case, “it will take somewhere in excess of 100 uninterrupted 

hours to pore over the transcripts, motions, and filings in this case.” O’Neill v. State, Scheduling 

Order, No. 20-cv-127 (Vt. Super. Ct. Aug. 7, 2020); (see Doc 11-6). Given the nature of the 

issues and claims under review in the PCR court, the fact that the PCR case has been pending 

approximately two and a half years is insufficient to excuse Petitioner from exhausting her state 

court-remedies. Jordan v. Bailey, 985 F. Supp. 2d 431, 437 (S.D.N.Y. 2013) (explaining that 

“[t]he passage of time, alone, is not sufficient to rise to the level of a ‘complete absence of a 

mechanism for correction of a constitutional violation’” (quoting Francis S. v. Stone, 995 F. 

Supp. 368, 380 (S.D.N.Y. 1998))).

In considering whether the Jength of post-conviction proceedings raises due process 

concerns justifying excusal from the exhaustion requirement, courts consider the “[l]ength of 

delay, the reason for the delay, the defendant’s assertion of his right, and prejudice to the 

defendant.” Barker v. Wingo, 407 U.S. 514, 530 (1972); see also Cody v. Henderson, 936 F.2d 

715, 717—18 (2d Cir. 1991) (applying the Barker factors in the appellate context).

Courts assess the length of delay in the context of the specific circumstances of the case. 

Barker, 407 U.S. at 530—31. The length of O’Neill’s PCR proceedings has not been 

unreasonable given the gravity of the crime of conviction and the fact that the case involved a 

weeks-long jury trial. As to the reason for any delay, the procedural history of the PCR case
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does not suggest that the case has been delayed unreasonably. (See Doc. 9-1.) The docket 

reflects regular and appropriate case activity. (See id. (Complaint filed on April 10, 2020, 

motion to dismiss filed on June 12, 2020; order denying motion to dismiss on August 7, 2020; 

petitioner’s motion to modify scheduling order on December 21, 2020; Amended Complaint 

filed on July 6, 2021; motion to re-schedule status conference on February 16, 2022; stipulated 

motion to cancel pre-trial conference and proposed discovery stipulation and order on March 24, 

2022; stipulated motion for third amended pretrial schedule on September 29, 2022; order 

granting amended schedule on October 6, 2022)). Regarding the third factor petitioner s 

assertion of her right-—there is no indication that O’Neill raised timeliness concerns with the 

PCR court. In fact, she has moved twice to stay the PCR litigation. (See Docs. 11-4, 11-20.) 

Finally, O’Neill has not demonstrated that she has been prejudiced by the amount of time her 

PCR case has been pending. She has not shown that any delay has somehow undermined the 

PCR process itself such that a meaningful review.of her claims is not available to her. Therefore, 

O’Neill should not be excused from the requirement that she exhaust state court remedies.

Because O’Neill is actively litigating her ineffective assistance of counsel claim in state 

court, and she has not demonstrated that exhaustion should be excused, this Court is unable to 

proceed until she exhausts her claims in state court. See Grey, 933 F.2d at 119.

II. The Court should abstain from addressing the habeas petition until PCR 
proceedings have concluded.

Respondent alternatively requests that the Court abstain from adjudicating the habeas 

petition to permit the ongoing PCR case to proceed in Superior Court. Under Younger v. Harris, 

401 U.S. 37 (1971), “a federal court should abstain from exercising jurisdiction where three

3 O’Neill’s habeas petition raises other claims in addition to the ineffective assistance of counsel claim. 
This Report and Recommendation does not consider exhaustion as to those claims.
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factors are present: (1) there is an ongoing state criminal proceeding; (2) the claim raises 

important state interests; and (3) the state proceedings provide an adequate opportunity to raise 

the constitutional claims.” Schlagler v. Phillips, 166 F.3d 439, 442 (2d Cir. 1999). “Younger 

abstention is grounded in principles of comity and federalism and is premised on the belief that a 

state proceeding provides a sufficient forum for federal constitutional claims.” Id. As to the first 

factor, O’Neill filed her PCR case in April 2020, over two years before she filed her federal 

habeas petition. With respect to the second factor, it is evident that the State has an important 

interest in criminal proceedings in its courts. Finally, Vermont law permits state prisoners to. 

raise state and federal constitutional claims in PCR proceedings. See 13 V.S.A. § 7131. There is 

no reason to conclude that Petitioner lacks an adequate opportunity to present her constitutional 

claims—including her ineffective-assistance-of-counsel claim—to the state courts. See Davis v. 

Lansing, 851 F.2d 72, 76 (2d Cir. 1988) (concluding that “equitable principles support denial of 

relief. . . unless there is a showing of irreparable harm that is both great and immediate”). 

Therefore, this Court s abstention to permit O’Neill’s PCR proceedings to continue is 

appropriate.

Nevertheless, a xourt,may decline to abstain when “extraordinary circumstances” are 

present. Middlesex Cnty. Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 431 (1982). 

Such “extraordinary circumstances” must “render the state court incapable of fairly and fully 

adjudicating the federal issues before it” and create “an extraordinarily pressing need for 

immediate federal equitable relief.” Kugler v. Helfant, 421 U.S. 117, 124-25 (1975). For a 

court to find such circumstances, (1) “there [must] be no state remedy available to meaningfully, 

.timely, and-adequately remedy the alleged constitutional violation; and (2) ... a finding [must] 

be made that the litigant wilFsuffer ‘great and immediate’ harm if the federal court does not
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intervene.” Diamond “D” Constr. Corp. v. McGowan, 282 F.3d 191, 201 (2d Cir. 2002) (citing 

Trainor v. Hernandez, 431 U.S. 434, 441—42 & n.7 (1977)).'

Petitioner has not demonstrated the extraordinary circumstances4 necessary for this Court 

to intervene in the pending PCR proceedings by adjudicating the unexhausted claims in her 

federal habeas petition. Petitioner also has not shown a constitutional violation based on the 

length of time her PCR case has been pending. Further, the state court is an appropriate forum to 

seek redress for any alleged errors both in the underlying criminal proceedings and in the 

conduct of PCR proceedings.

Therefore, the Court should abstain from addressing O’Neill’s habeas petition until PCR 

proceedings have concluded.

III. O’Neill’s Renewed Motion for Appointment of Counsel should be denied as 
moot.

O’Neill also requests appointment of counsel. (Doc. 12.) She contends that her position 

is of substance, her claims have merit, and she has limited ability to investigate crucial facts or 

present the case effectively given the complexity of the issues. (Id.) O’Neill asserts that 

“appointment of counsel would be more likely to. lead to judicial economy and a more just 

determination.” (Id. at 8.) Given the recommendation that the habeas petition be dismissed, I 

recommend that the Motion for appointment of counsel be DENIED without prejudice. In the 

event O’Neill refiles her habeas petition, she may renew her request for appointed counsel.

4 O’Neill asserts that she has shown “extraordinary circumstances” because she will be irreparably harmed 
by “the inability to relitigate the violations of her most fundamental constitutional rights and those of federal law 
most instrumental in her wrongful conviction.” (Doc. 13 at 10.) She further asserts that she “has no reasonable 
expectations that the state courts are capable of fairly and fully adjudicating her claims,” including misconduct an 
law breaking by law enforcement; egregiously improper and prejudicial closing statements by the prosecutor, jury 
instruction errors' prejudicial voir dire; prosecutorial misconduct.. . fact finding errors by both courts; [and] 
ineffective assistance of trial counsel.” (W. at 11.) However, the fact that the Vermont Supreme Court found no 
merit to the .specific claims she raised on appeal does not mean that she will not receive full and fair consideration o 
any claims appropriate for PCR review.
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Conclusion

For the reasons explained above, I recommend that Respondent’s Limited Motion to 

Dismiss for Failure to Exhaust State Court Remedies (Doc. 9) be GRANTED and O’Neill’s

§ 2254 Petition (Doc. 1) be DISMISSED without prejudice, permitting O’Neill to refile her

Petition when her claims have been exhausted in state court.5 I further recommend that

Respondent’s Motion for Extension of Time to Answer (Doc. 9) and O’Neill’s Renewed Motion 

for Appointment of Counsel (Doc. 12) be DENIED as moot.

Dated at Burlington, in the District of Vermont, this 16th day of February 2023.

/s/Kevin J Doyle________
Kevin J. Doyle
United States Magistrate Judge

Any party may object to this Report and Recommendation within 14 days after service thereof, by 
filing with the Clerk of the Court and serving on the Magistrate Judge and all parties, written objections 
that shall specifically identify those portions of the Report and Recommendation to which objection is 
made and the basis for such objections. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(2); L.R. 72(c). 
Failure to timely file such objections “operates as a waiver of any further judicial review of the 
magistrate’s decision.” Caidor v. Onondaga Cnty., 517 F.3d 601, 604 (2d Cir. 2008) (quoting Small v. 
Sec’y of Health & Hum. Servs., 892 F.2d 15, 16 (2d Cir. 1989)).

5 It appears that O’Neill’s PCR counsel have advised her of the statute of limitations applicable to her 
federal habeas petition and the potential impact of PCR proceedings on the timely filing of a habeas petition (Doc 
13 at 4; Doc. 13-1.)
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Appellant Robin O'Neill having filed a petition for panel rehearing and the panel that 
determined the appeal having considered the request,

IT IS HEREBY ORDERED that the petition is DENIED.
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Catherine O'Hagan Wolfe, 
Clerk of Court
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1. ROBINSON, J. Defendant Robin O’Neill appeals from a jury conviction for 

aggravated murder of her ex-fiance and his son. She argues that the evidence was insufficient to 

support the conviction; that her statements to police should have been suppressed because they 

were the product of custodial interrogation without an attorney after she invoked her right to one; 

and that those statements should have been suppressed because the police coerced her into 

making them, depriving her of due process. We hold that the evidence sufficiently and fairly 

supports the conviction; and that the statements defendant seeks to suppress were not made in 

response to police interrogation, and were not the product of police coercion, and thus were 

properly admitted. Accordingly, we affirm.
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2. The evidence at trial, viewed in the light most favorable to the State, reflected the 

following. Defendant and Steven Lott began a relationship in early 2014. She subsequently 

moved into his house, and they got engaged that July.

^3. In September 2014, Steven’s neighbor and friend, who lived part-time in 

California, returned to Vermont. Steven began spending a lot of time at her house, which upset 

defendant. Throughout that fall, defendant and Steven argued about their relationship and about 

Steven’s relationship with neighbor. Defendant considered moving out of the house.

4. That October, defendant threatened and physically hurt Steven, and when Steven 

would visit neighbor, defendant would at times follow him. Defendant wrote in her diary on 

October 27, “I got pretty drunk. S down to [neighbor’s]. I knocked on dr; not let in. Listened 

window - basement. S said I threatened to kill him.” Defendant’s diary reflected that on 

October 25 she discussed with Steven that she “had hit him on [the] head with firewood.” 

Neighbor testified that around late October, Steven came to her house and seemed unfocused and 

distressed; she thought at the time he might have a head injury. After neighbor touched Steven’s 

head to see if he was injured, she heard tapping on the storm door, and when they called out to 

ask who it was, they heard a female voice speak but could not make out the words. Neighbor 

testified that Steven opened the door, then quickly slammed it. Neighbor heard a car drive away. 

Around that time, defendant told one of Steven’s friends that she-had gone down to neighbor’s 

house and stood under a window, listening to Steven and neighbor talking. Defendant said she 

heard neighbor tell Steven that he needed “to get rid of her.”

U 5. In-early November, defendant told her friend Mike that her engagement with 

Steven was off.

5[ 6. In the late afternoon of Saturday, November 15, Steven went to neighbor’s house 

to fix her vacuum and remained there for several hours. While he was there, their friend Rob
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dropped by neighbor’s house and visited. Rob testified that while he was there, he saw 

defendant drive past the house six times.

7. Sometime that same Saturday, Steven hit defendant, causing bruises to her 

shoulder, legs, arm, head, and buttocks. Late that night, Steven went to neighbor’s house. 

Neighbor and her daughter testified that he appeared disheveled and scared. He said he had been 

in bed arguing with defendant when she rolled over and reached for a drawer in her bedside 

table. He leapt up, grabbed clothes, and fled. Neighbor’s daughter asked what was in the 

bedside table, and Steven replied, “I don’t know, and I didn’t want to find out.”

8. On Sunday, November 16, witnesses who were driving by neighbor’s house saw 

defendant walking around behind the house, then saw-Steven drive quickly up to it. Around-that 

time, Steven told defendant he wanted her out of the house.

9. On Tuesday, November 18, defendant told a number of people that Steven had hit 

her. In response, her coworker urged her to report it. Defendant responded that she wasn’t 

“going to do that, because it was never going to happen again.” Defendant then angrily told her 

coworker about Steven’s sexual failings and the resulting impact on their relationship. Later, 

when defendant told an acquaintance about the assault, she also told the acquaintance that Steven 

had said he should have married neighbor. Defendant also told the acquaintance that she planned 

to move out of the house./
10. In the afternoon of Tuesday, November 18, defendant began to drink. When 

Steven’s friend Morgan came over in the late afternoon, he found Steven, his son Jamis, and 

defendant sitting and talking in the kitchen area. Morgan testified that defendant told him she. 

was not with Steven anymore, tried to kiss him, and asked if he wanted to have sex. He 

declined, and defendant went upstairs. Morgan said it sounded like she started breaking things. 

He did not see any guns in the kitchen area, although this was not surprising as he-knew that 

Steven kept his guns upstairs.
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If 11. At around 7:00 or 7:30 that evening, neighbor received three calls. Each time, the 

caller said nothing and hung up. Caller ID showed that one of the calls was from Steven’s 

house; the other two numbers were blocked.

U 12. At 7:54, defendant called an acquaintance, Kristina, but did not say anything, then 

hung up. Kristina called back and someone picked up the phone but did not speak.

113. At 8:01, defendant called her sister and told her that Steven had hit her, and that 

she might be going to stay at a friend’s house. She sounded stressed, rushed, and a little 

embarrassed, but not intoxicated. While they were speaking, defendant got another call, so her 

sister hung up and waited.

U 14. The other caller was Kristina. Kristina asked if Steven was there. Defendant 

laughed and said no. They had a confused conversation, then defendant said she was on the 

phone with her sister and hung up. At 8:26, defendant called Kristina again; they had another 

brief and confused conversation in which defendant apologized for not being able to speak 

earlier because her sister was on the line. They hung up, and then at 8:38 defendant called back 

again and they had the exact same conversation.

U 15. At 8:48, defendant called her friend Mike. She asked him to take her dog, and 

when he asked what the problem was, she said, “I just shot Steve and Jamis.” She went on, “I 

did it, I really did it. I just shot Steve and Jamis dead.” Mike asked where they were, and she 

said, “Steve’s by my feet in a pool of blood and Jamis is under the table in his own pool of 

blood.” Mike testified that defendant sounded as though she had been drinking. When they 

hung up, he called the police.

Tf 16. Defendant’s sister called her back at 8:58. Defendant picked up and said, “I shot 

them, I think they’re dead, there’s blood, there’s so much blood. And I don’t know how I 

managed.” Her sister asked her why she did it, and defendant said in a sad, confused voice, “I 

don’t know.” At that point, she heard police and the call ended.
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5117. When police arrived on the scene, they called defendant out of the house. She

came out, walking unsteadily on her feet.

5 18. A trooper testified that defendant smelled, of alcohol, her eyes were bloodshot and 

glassy, her speech was slurred, and she was at times hyperventilating and “in hysterics.” A 

preliminary breath test taken at 9:56 showed that defendant’s blood-alcohol content was 0.233.

5 19. Once placed in the police cruiser, where a video camera recorded the activity in 

the back seat, defendant told an officer, “maybe you should shoot me” and he replied, “we’re not 

going to do that.” She then said, “I’ve, actually done this just the other night which is what I have 

pictures of, of Steve beating the holy crap out of me.” The officer responded that he was going 

to pin her handcuffs so they would not tighten up on her. She continued, “Yeah, yeah ya 

understand the reason I shot the motherfucker oops wait a minute, nope, I didn’t say anything, I 

didn’t say anything, I hear a female voice.” She then asked, “Would you have somebody 

here? ... A, a like um what do you call them? ... A person who defends people who have had 

the crap beat out of them and then.”

5 20. Defendant then said, “I could have used another drink before this,” and asked if 

the officer could get the red wine and cigarettes from the house. He said, “I don’t know, I can 

ask. Would you like me to ask for you?” and then inquired several times more if she wanted him 

to ask for her. She said yes, that would be nice because she was being arrested for murder. The 

officer then left defendant in the cruiser. She continued to talk to herself, saying “you killed the 

motherfucker . . . but he’s dead, dead as a board, he put you through amazing amounts of hell, 

hell, hell, hell, and hell again, he made you so, he tried terribly to make you nuts.” She reflected 

some awareness that a camera in the cruiser was recording her statements: At one point, she said 

“of course they’re recording anything I say in this car, 1 shouldn’t talk to myself at all.” When 

the officer returned, he told defendant he had asked about “that glass of wine” and “they said not
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right now.” Defendant did not appear to respond to him, but instead muttered^“not exactly a 

killer,” then began to hyperventilate, sob, and express disbelief at what was happening.

^21. Soon thereafter, an officer got in the car and drove her to the police station. 

During the drive, defendant spoke to herself at length about the events of that night. She 

expressed disbelief, saying things like, “The one I loved the most? I killed Jamis? I killed you? 

Yeah ah no, no, no, no, no, couldn’t possibly happen.” She said, “Jamis was my absolute 

favorite of you three boys and I shot him, ..you. think, or that’s what you’re saying I did?” She 

also periodically addressed her dog and her friend Mike, turning to talk to them as though they 

were there. She asked the officers to shoot her several times, and at one point, she seemed to 

suggest that the officers were taking her into the woods to kill her, saying, “if we’re riding off 

into the middle of the woods in the middle of everywhere and you’re going to shoot me that 

would be very nice thank you. I hope so, just make sure you get me in the head first, please.”

22. Throughout the drive, the officer said nothing to defendant except when she. asked 

where they were going and he replied they were going to his office in West Brattleboro.

K 23. Once they reached the police station, .an officer put defendant, handcuffed, in a 

processing room. He told her that if she needed anything, he would be nearby. Defendant asked, 
z

“well how about another bottle of red wine and a pack of cigarettes?” The officer responded, 

“I’ll make the request for you,” and left.

U 24. In the processing room, defendant continued to talk to herself, and these 

statements were also recorded. She spoke to herself and to Steven. She pointed to the ground 

and asked, “Steven . . . was that you there? ... You motherfucker .... You’re presumably dead, 

although I think, of all awful things, I think I got Jamis better.” At one point, an officer came in 

and asked if defendant had been calling him, and she clarified that she was talking to Steven, 

“whom I’m—I’m sure accused of having killed.” She occasionally spoke to officers—as when 

an officer came in to help her get a tissue and she asked if they were going to let her pee in her
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pants like “a TV thing,” and the officer told her, “I can assure you this is not TV.” When the 

officer told her he would be around if she needed anything, defendant replied “can you just kind 

of dial back a couple of hours?” to which the officer said, “I wish I could.” She then said, “if 

you could get me the loaded nine-millimeter . . . then we can end it all.” The officer said he 

would be in the other room if she needed him and left.

25. Later, when a detective came in to check on her, she said, “my so-called diary and 

- my computer could shed a whole lot of light on this.” He said “okay” and told her he wanted to

“come in and chat with [her] in a little bit.” He told her he had been asked to talk with her about 

what had happened, and she replied she didn’t.know and didn’t remember anything except being 

“on the phone with a friend, standing over bodies with lots and lots of blood going.” She then 

kept repeating'that she didn’t know how it happened. She asked again for a public defender, 

saying, “L’ve just given you motive,” and the detective said he would be back to talk with her in ' 

a couple minutes and left. .

26. As officers periodically came in to check on her, she repeatedly asked for a public
N. 

defender, to which the officers responded by telling her they would be with her in a little bif.

U 27. The evidence showed that Jamis was shot three times in the head and Steven was 

shot twelve, times—§even times in the head and upper neck; once in the chest; and four times in 

the groin. Jamis was shot from multiple angles less than a few feet but more than a few inches 

away. Steven was likely shot from more than three or four feet away. Police found a total of 

fifteen nine-millimeter cartridge cases on the scene, ten of which a laboratory test showed as 

having been fired from the nine-millimeter gun found on the scene—the test was inconclusive as 

to the rest. The bullet fragments found on the scene could not be conclusively matched to a gun. 

DNA tests were done on the three guns found on the scene; a swab from the nine-millimeter 

handgun showed DNA consistent with defendant’s and Steven’s and a possible third person’s; a 

swab from the second gun showed DNA that was almost certainly Steven’s but none that

7



matched defendant’s; and a swab from the third gun showed nothing. Fingerprint examinations 

of the guns revealed nothing, although this was not unusual. Steven’s son Brenton testified that 

Steven kept the nine-millimeter gun in his bedroom. A box of nine-millimeter bullets was found 

in a nightstand in an upstairs bedroom; it was made to hold twenty bullets, but fifteen were 

missing.

U 28. Defendant,owned a gun and people had seen her shoot it in a field.

*|J 29. While the crime scene was very bloody, there was no blood on defendant. No 

blood was found on defendant’s clothing or the guns in the house. In the home, police found 

blood spatter on the floors, walls, and the light hanging above the dining-room table. An officer 

testified that, given the-blood at the crime scene, he expected the shooter to have bloody clothes 

and shoes. Likewise, defendant’s expert witness testified that he would have expected both 

forward and backward spatter from Steven’s and Jamis’s wounds, some of which would likely
V

have gotten on the shooter—although an expert witness for the State testified that, generally, 

there is more spatter in the direction the bullet traveled, and about twenty-six percent of the time 

a shot yields no back spatter.

Tf 30. An expert witness testifying for defendant said that the kinds of shell casings 

found at the scene could indicate that more than one gun had been used. He also noted that there 

were two ladders leaned up against the house, which could have allowed someone to get into the 

upper floor of the house and come down the stairs to shoot Steven and Jamis.

31. The jury convicted defendant. After trial, defendant moved for a judgment of 

acquittal and for a new trial. The court denied these motions.

H 32. On appeal, defendant argues that the evidence was insufficient to support the 

conviction; that her statements to police in the cruiser and the processing room should have been 

suppressed because they were the product of custodial interrogation after she had invoked her 

right to an attorney; and that those statements should have been suppressed because the police.
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coerced her into making them, depriving her of due process. We will address each argument in 

turn.

I. Sufficiency of Evidence

33. Defendant argues that the evidence was insufficient to support her conviction. 

She contends that none of the State’s evidence conclusively establishes her guilt, and thus the 

jurors relied on impermissible speculation in convicting her. She argues that her extreme 

intoxication at the time was inconsistent with the shooter’s accurate aim, evidenced by the fact 

that all fifteen of the shots fired hit Steven and Jamis. She also argues that the fact that she had 

no blood on her or the clothes she was wearing that day was inconsistent with the bloody crime 

scene. She contends that there were important gaps in the State’s evidence—including that the 

State should have attempted to determine the identity of the third person whose DNA was found 

on the nine-millimeter gun—and in particular it should have determined if it matched the DNA 

of Morgan or another identified individual, both of whom were at or near the house that evening. 

She argues that in the absence of conclusive forensic evidence, the State’s case hinges entirely on 

her opportunity and motive. She argues that the State has offered no evidence that she had any 

motive to kill Jamis, and its argument that she killed Steven out of jealousy and frustration with 

their relationship relies on reductive stereotypes about women. The crux of the State’s case, she 

argues, is the happenstance that she was home at the time of the murders—but even this is 

insufficient to show she was the killer, when the house was unlocked and people frequently came 

and went from it.

H 34. Applying an appropriately deferential standard of review, we conclude that the 

State presented sufficient evidence from which a jury could find each of the .required elements of 

aggravated murder.

35. In considering a sufficiency-of-the-evidence challenge, this Court reviews the 

evidence in the light most favorable to the State, excluding any modifying evidence, to
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“determine whether that evidence sufficiently and fairly supports a finding of guilt beyond a 

reasonable doubt.” State v. Brochu, 2008 VT 21, 5f 21, 183 Vt. 269, 949 A.2d 1035 (quotation 

omitted). Where a defendant argues that the State’s evidence is insufficient because it is 

susceptible to multiple interpretations, not all of which point toward guilt, this Court must 

determine whether the State’s theory of the evidence could fairly support the conviction. State v.
I

Godfrey, 2010 VT 29, 51 13, 187 Vt. 495, 996 A.2d 237; see also State v. Warner, 151 Vt. 469, 

472, 560 A.2d 385, 387 (1989) (“[T]he State is not required to exclude every reasonable 

hypothesis of innocence in proving a case with circumstantial evidence.”). The fact that the 

evidence was “circumstantial. . . does not mean that the- evidence was insufficient. As we have 

noted, many crimes occur without eyewitnesses or other direct evidence, and the State is allowed 

to rely exclusively on circumstantial evidence in proving its case.” Godfrey, 2010 VT 29, 51 18. 

“So long as the jury by'way of a process of rational inference could conclude beyond a 

reasonable doubt that defendant committed the acts . . . charged, we will not disturb the jury’s 

verdict.” Id. (quotation omitted).

36. We conclude that the evidence fairly and reasonably supported defendant’s 

conviction for aggravated murder, which required the State to prove that defendant unlawfully 
.1

caused the deaths of Steven and Jamis, with the intention to kill of do great bodily harm, or with 

a wanton disregard for the likelihood that her actions might cause their deaths.^ 13 V.S.A. § 2301 

(defining murder); id. § 2311(a)(3) (defining aggravated murder to include commission of two 

murders at same time); State v. Baird, 2017 VT 78, 51 4, 205 Vt. 364, 175 A.3d 493 (noting 

mental states required for second-degree murder are intent to kill, intent to do great bodily harm, 

or wanton disregard for human life).

5| 37. There was ample evidence that defendant unlawfully caused Steven’s and Jamis’s 

deaths. On the night Steven and Jamis were murdered, defendant called her friend and told him, 

“I just shot Steve and Jamis.” She then called her sister and said, “I shot them, I think they’re
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dead, there’s blood, there’s so much blood.” While in police custody, she talked to herself about 

having killed them.1 For instance, she mentioned Steven beating her, then said, “ya understand 

the reason I shot the motherfucker oops wait a minute, nope, I didn’t say anything.” Later, she 

reflected that “I got Jamis better.” There was no evidence that anyone else was in the home at 

the time of the murders. Defendant’s DNA was found on the nine-millimeter gun that fired the 

shots that killed Steve and Jamis. The guns in the home, including the one used for the murders, 

were stored on the upper floor where defendant, who was upstairs that evening, would have had 

easy access to them, while a third party likely would not. While in police custody, defendant 

asked for the “loaded nine-millimeter,” showing she was familiar with the murder weapon. 

While no blood was found on defendant, no blood was found on the murder weapon, either— 

suggesting, as the State’s expert indicated was possible, that there was no back spatter on the 

shooter. And although she was drunk, it is not improbable that defendant was able to fire all 

fifteen shots into Steven and Jamis, given that they were shot from no more than a few feet away.

38. Moreover, there was sufficient evidence from which a jury could conclude that 

defendant caused Steven’s death with intent to kill or do great bodily harm, or at the very least 

with wanton disregard for risk to his life. The evidence fairly supported the State’s theory at trial 

that defendant intended to kill Steven because she was angry that he had broken off their 

engagement, was inflamed by his relationship with neighbor, and was upset that he had beaten 

her. Her diary—which she told officers would “shed a whole lot of light on this”—showed that 

she was angry at Steven and may have stalked and physically hurt him in the month leading up to 

the murders. Her diary entry reflecting that she had previously told Steven she would kill him, 

and her statements to police that she shot him because he abused her, strongly support an 

inference that she intended to kill him. The evidence that Steven was shot twelve times, while

1 We address the arguments in the order they were raised by defendant, but the analysis 
in this section reflects our conclusion, set forth more fully below, that the trial court did not err in 
declining to suppress various statements defendant made while in police custody.
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Jamis was shot only three, supports the State’s theory that the killer was someone who was 

primarily motivated to kill Steven, as defendant was—she reflected in the cruiser that she had a 

reason to kill Steven, but she was shocked that she had killed Jamis. Finally, the fact that Jamis 

was hit only in the head, while Steven was hit not just in the head, neck, and chest but also four 

times in the groin, fits with the State’s theory that defendant killed Steven out of frustration with 

their failed romantic and sexual relationship and rage at his perceived infidelity.

5 39. Likewise,, there was sufficient evidence for a jury to conclude that defendant 

caused Jamis’s death with intent to kill or do great bodily harm, or at the very least with wanton 

disregard for risk to his life. The fact that Jamis died by three shots to the head at close range 

from multiple angles indicates his death was no accident but was rather intentional. See Brochu, 

2008 VT 21,5133 (holding that given evidence that killer inflicted multiple wounds on decedent, 

killing “was unquestionably intentional”).

5 40. In sum, defendant’s repeated confessions, her opportunity and motive, and the 

forensic evidence tying her to the murder weapon were sufficient for a jury to conclude beyond a 

reasonable doubt that she killed Steven and Jamis. '

II. Custodial Interrogation Without Counsel

^41. Defendant next argues that her statements to police in the cruiser after she 

requested a lawyer and in the processing room were the product of custodial interrogation 

without counsel after she had invoked her right to an attorney, and thus their admission violated 

her rights under the Fifth Amendment of the U.S. Constitution, Article 10 of the Vermont 

Constitution, Vermont’s Public Defender Act, and the Due Process Clause of the Fourteenth 

Amendment.2 She argues that she invoked her right to counsel soon after police took her into

2 Because defendant does not argue that the suppression analysis differs under Article 10 
or the Public Defender Act from under the U.S. Constitution, we do not separately analyze these 
claims. The protections that the Fifth Amendment and Article 10 provide against self­
incrimination are coextensive. State v. Hieu Tran, 2012 VT 104, 5 H n.l, 193 Vt. 148, 71 A.3d
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custody, and that the police’s subsequent questions and comments qualified as interrogation 

because the police knew or should have known their conduct was reasonably likely to elicit an 

incriminating response from her.

42. Prior to trial, defendant moved to suppress all of her statements made to police on 

November 18 after she requested a public defender.3 She argued that the officers used tactics 

that were tantamount to custodial interrogation because they were designed to keep her talking 

while she was in the cruiser and processing room. Because she made the statements in response 

to this custodial interrogation without the benefit of counsel after she had invoked her right to an 

attorney, she argues they should be suppressed. After a hearing, the court held that, while her 

statements in the cruiser and while alone in the processing room were made/voluntarily and not 

in response to any conduct or questioning by the police, later statements she made in response to 
/

questioning (which are not at issue in this appeal) were in response to custodial interrogation, 

and this questioning violated her rights to counsel under the U.S. Constitution and the Public 

Defender Act. Accordingly, the court held the statements in the cruiser and processing room 

were admissible, but suppressed the later statements made during formal questioning.

U43. We review the trial court’s decision on a motion to suppress using “a two-step 

analysis. We defer to the trial court’s factual findings and will affirm them unless clearly 

erroneous.” Hieu Tran, 2012 VT 104, 5[ 10 (citation omitted). The underlying question of

1201. We have adopted the protections of Miranda, but “have not gone further and found a 
violation of the Miranda principles in circumstances where the United States Supreme Court has 
not done so.” State v. Rheaume, 2004 VT 35, 51 15, 176 Vt. 413, 853 A.2d 1259. Likewise, 
“[t]he [Public Defender Act] does not establish a set of substantive rights in addition to the 
Miranda right to have counsel present at questioning.” State v. Robitaille, 2011 VT 135, 5[ 14, 
191 Vt. 91, 38 A.3d 52 (quotation and alteration omitted).

3 While there is some question as to when defendant first invoked her right to a public 
defender, we do not resolve this question because we hold that none of the statements she now 
seeks to suppress'were made in the context of custodial interrogation, and thus her right to a 
public defender had not yet attached.. See Robitaille, 2011 VT 135, 5[ 18 (explaining right to 
counsel attaches when person is subjected to custodial interrogation).
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whether defendant was subjected to custodial interrogation is a legal, one, and our review is 

plenary and nondeferential. Id. We determine whether a suspect was subject to interrogation by 

assessing the totality of the circumstances. Rheaume, 2004 VT 35, If 12.

][ 44. We hold that the trial court properly denied suppression of defendant’s statements 

in the police cruiser and processing room prior to the commencement of formal questioning. 

When she made the statements, defendant was in custody, and partway through the statements, 

she invoked her right to counsel—but police at no point did or said anything reasonably likely to 

elicit incriminating statements, meaning the statements were not the product of custodial 

interrogation. Because suppression is only, warranted as a remedy for custodial interrogation in 

violation of the rights articulated in Miranda, it is not warranted under these circumstances. We 

therefore affirm.

5|45. If a person in custody invokes the right to an attorney, interrogation must stop and 

any subsequent statements the person makes in response to custodial interrogation must be 

suppressed. Miranda v. Arizona, 384 U.S. 436, 467-68, 473-74 (1966). “Interrogation” 

encompasses all “words or actions . . . that the police should know are reasonably likely to elicit 

an incriminating response.” Rhode Island v. Innis, 446 U.S. 29.1, 301 (1980). A defendant’s 

statement to. police need only be suppressed if it was the product of custodial interrogation. 

Miranda, 384 U.S. at 478. Thus, even where a defendant invoked the right to counsel but later 

made incriminating statements in no way elicited by state actors, the statements are admissible. 

Edwards v. Arizona, 451 U.S. 477, 484-85 (1981) (holding defendant must not be interrogated 

after invoking right to counsel unless defendant “initiates further communication, exchanges, or 

conversations, with the police”); State v. Yoh, 2006 VT 49A, 51 13, 180 Vt. 317, 910 A.2d 853 

(holding defendant’s statements after invoking right to counsel were admissible where defendant 

made statements on his own initiative). Defendant’s invocations of the right to counsel, and the
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fact that the officers did not advise her of her Miranda rights during the relevant period, are not 

dispositive if the police did not actually interrogate her. Robitaille, 2011 VT 135, 18.

5J 46. The police did not interrogate defendant during the time she made the statements 

she now seeks to suppress. Neither the fact that she was in custody, nor the officer’s mundane 
J

interactions with her, suggest interrogation. State v. Webster, 2017 VT 98, T] 11,  Vt.__ , 179

A.3d 149 (holding where defendant in custody talked with officer and “made several apolojgies 

and incriminating statements before he was subjected to interrogation . . . those statements 

were ... outside the scope of Miranda’s protections”). The simple fact that she was'in custody 

when making the statements does not mean she made them in response to custodial interrogation. 

While we recognize the “often intimidating and suggestive atmosphere inherent in police 

. custody,” custody alone does not constitute interrogation; there must be a “ ‘measure of 

compulsion above and beyond that inherent in custody itself ” to rise to that level. In re J.E.G., 

144 Vt. 309, 313, 476 A.2d 130, 132 (1984) (quoting Innis, 446 U.S. at 300). In State v. Karov, 

we considered whether Miranda allowed the admission of statements a defendant made in the 

presence of police driving him to the barracks in a cruiser. 170 Vt. 650, 756 A.2d 1236 (2000) 

(mem.). The defendant was accused of, among other things, aggravated domestic assault on his 

ex-wife, and he had not yet received Miranda warnings. “He made comments to the police to the 

effect of ‘I admit she got thumped last night’ and ‘a higher power told me to do it.’ ” Id. at 653, 

756 A.2d at 1240. We held that, while the defendant was in custody at the time, because there 

was no evidence that the police did anything to elicit the comments, the comments were not 

made’in response to custodial interrogation and thus were properly admitted. Id. at 654, 756 

A.2d at 1240. Likewise here, although the atmosphere in the cruiser and processing room may 

have been “intimidating and suggestive,” that is insufficient to warrant finding custodial 

interrogation because the officers said and did nothing to elicit the defendant’s statements. In re 

J.E.G., 144 Vt. at 313, 476 A.2d at 132. She made many of them without an officer even in the
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car or room with her; and those that she did make in officers’ presence were not in apparent 

response to anything they said or did but rather were part of her self-reflective monologue.

47. The officers’ brief responses to defendant’s questions, their offers of water and 

tissues, their statements that they would be with her soon, and even their conversations with 

defendant about getting her red wine and cigarettes were not interrogation. This casual 

conversation was not reasonably likely to elicit an incriminating response and was thus not 

interrogation. State v. FitzGerald, 165 Vt. 343, 345, 683 A.2d 10, 13 (1996) (holding 

“incriminating statement made in the course of casual conversation is not the product of 

interrogation”). In FitzGerald, the defendant sought to suppress a statement he had made to an 

officer while the officer was transporting him. The defendant inquired where his friend, who he 

had been with shortly before murdering his wife, was. When the officer replied, “He’s in Texas, 

why?” the defendant said, “That’s good, he had nothing to do with it.” Id. at 345, 683 A.2d at 

12. Based on the totality of the circumstances, we held that the officer’s question of “why?” was 

not interrogation because the defendant had initiated a casual conversation with the officer; the 

officer responded to the defendant’s question with an ordinary figure of speech; and there was no 

evidence the officer “knew or should have known that his words were likely to elicit an 

incriminating response.” Id. at 345-46, 683 A.2d at 13.

48. The totality of the circumstances here shows the statements defendant made while 

in the police cruiser and processing room were likewise not made in response to any statement or 

action by police. There is no indication that the police did anything that was reasonably likely to 

elicit defendant’s statements. Before defendant made her first apparent confession—referring to 

Steven beating her and then saying “ya understand the reason I shot the motherfucker”—the 

officers had just asked her routine questions, including asking if she was ok and if there was 

anyone else in the.house; given her routine instructions, such as to put her hands behind her back 

to be handcuffed; and told her they would not shoot her when she suggested they should.

16



Likewise, throughout the evening, the officers said little to defendant except to answer her 

questions, such as when she asked the trooper where they were going, and he said they were 

going to his office in West Brattleboro,'or when officers at the station helped her get water and 

tissues, or told her they would be with her soon. These brief and routine interactions, and the 

reassurance that the police would not shoot her, were not reasonably likely to elicit incriminating 

statements.

5 49. While the officers did, as defendant says, “repeatedly re-initiate[] contact” with 

her, as when they talked with her on several occasions about her desire for more wine and 

cigarettes, it was not reasonably likely that these questions would elicit an incriminating 

response, nor did they appear to have that effect. Although defendant argues that the officers 

talked to her as part of a calculated plan to keep her talking, it does not appear that defendant 

needed any encouragement to keep talking to herself, nor did the officers provide much. Instead, 

defendant’s conversations with the officers appear to have been brief distractions from her 

ongoing monologue that evening: her sometimes-incriminating patter to herself after speaking 

with the officers was generally similar to her patter to herself beforehand, and the officers’ 

questions were not related to the substance of that patter. Lacking any apparent causal nexus 

between the officers’ brief conversations with her and her subsequent statements, some of which 

were incriminating (as when she told an officer she would like wine, he left, and then she said to 

herself “you killed the motherfucker . . . he’s dead, dead as a hoard, he put you through amazing 

amounts of hell”), we cannot find these conversations amounted to interrogation.

50. We need not and do not decide whether holding someone in custody without 

questioning them for an extended period of time may under some circumstances be tantamount 

to custodial interrogation on the basis that the circumstances are likely to lead a suspect to make 

incriminating statements. We conclude that this is not such a case. The elapsed time between 

defendant’s initial arrest and the formal questioning was around two and a half hours. That
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includes the time she spent sitting in the police cruiser while officers secured the scene, as well 

as the time to transport her to the police barracks and prepare to interrogate her. The officers left 

her alone in safe environments and checked on her periodically. Even if an extended period of 

non-questioning could be tantamount to custodial interrogation, the circumstances of this case 

would not rise to that level.

III. Voluntariness of Defendant’s Statements

.1151. Finally, defendant argues that her statements to police should have been 

suppressed because they were the result of impermissible coercion by the police that deprived 

her. of due process. She argues that she was intoxicated to the point of thinking someone was 

coming to kill her dog and the police were taking her to the woods to kill her, and that her dog 

and Steven were in the car with her; she experienced the trauma of seeing her ex-fiance and sop 

dead in her home; she received no Miranda warnings; and she was detained incommunicado 

despite her many requests for counsel. She contends that the totality of these circumstances 

overpowered her will, making her statements involuntary and thus inadmissible under the Due 

Process Clause of the Fourteenth Amendment.

52. Prior to trial, defendant moved to suppress her statements on similar grounds. 

The court held that all of her statements that night in the cruiser and processing room, up until 

the point formal questioning commenced, were voluntary because they were not the product of 

improper police coercion, and were thus presumptively admissible.

53. The applicable law is well settled. When a defendant challenges the admission of

“a confession or inculpatory statement, the prosecution must establish by a preponderance of the 

evidence that the confession or statement was made voluntarily.” State v. Reynolds, 2016 VT 

43, 12, 201 Vt. 574, 145 A.3d 1256 (quotation omitted). A “statement is involuntary if

coercive governmental conduct played a significant role in inducing” it. State v. Pontbriand, 

2005 VT 20, 21 ,“178 Vt. 120, 878 A.2d 227. Involuntary confessions must be excluded from
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evidence. Yoh, 2006 VT 49A, 5J11. Suppression in this context is a remedy for police 

misconduct. Colorado v. Connelly, 479 U.S. 157, 163 (1986) (explaining Due Process Clause 

prohibits “certain interrogation techniques, either in isolation or as applied to the unique 

characteristics of a particular suspect, [that] are so offensive to a civilized system of justice that 

they must be condemned” (quotation omitted)).

5[ 54. We consider the totality of the circumstances in determining whether a defendant 

made a statement voluntarily, Reynolds, 2016 VT 43, 51 13, paying attention to factors including 

the defendant’s access to a lawyer and whether Miranda warnings were given, Procunier y. 

Atchley, 400 U.S. 446, 453-54 (1971), as well as the length of detention and nature of police 
I

questioning and treatment of the defendant. See Pontbriand, 2005 VT 20, 51 21 (holding 

statement made to officers during daytime, in semi-public space, in response to brief questioning 

by two officers was voluntary). The defendant’s characteristics are also highly relevant to 

determining whether police acted appropriately, and “as interrogators have turned to more subtle 

forms of psychological persuasion, courts have found the mental condition of the defendant a 

more significant factor in the voluntariness calculus.” Connelly, 479 U.S. at 164 (quotation 

omitted). But the court’s awareness that police may use “subtle forms of psychological 

persuasion” does not alone “justify a conclusion that a defendant’s mental condition, by itself 

and apart from its relation to official coercion, should ever dispose of the inquiry into 

constitutional voluntariness.” Id. (quotation omitted).4

5[ 55. We review a trial court’s determination as to voluntariness without deference, as 

the U.S. Supreme Court has made clear that voluntariness is a legal question. Reynolds, 2016 

VT 43, 5(14.

4 As the U.S. Supreme Court put it, a defendant’s mental state can never alone justify 
suppression because it would enforce no constitutional guarantees—unless “we Were to establish 
a brand new constitutional right—the right of a criminal defendant to confess to [a] crime only 
when totally rational and properly motivated.” Id. at 166.

19



U 56. With these considerations in mind, we conclude that defendant’s statements in the 

cruiser and processing room were voluntary. Her vulnerability, while relevant to the totality 

analysis, did not itself render her statements involuntary. The record does not support the 

suggestion that the police improperly took advantage of her vulnerability or in any way coerced 

her statements, including by holding her for two and a half hours without a lawyer.

H 57. We recognize that given her highly intoxicated and emotional state, we must be 

particularly attuned to the possibility that defendant’s inculpatory statements were the product of 

subtle coercion. See In re Sanborn, 545 A.2d 726, 732 (N.H. 1988) (holding defendant’s 

“mental state may be highly significant in determining whether any given police conduct was 

overbearing in its effect,” but “proof that a confession or admission was the product of a 

defendant’s mental derangement or mental deficiency is no basis to exclude the confession or 

admission from evidence”). For example, where officers persistently questioned a suspect who 

had attempted suicide by taking a large quantity of Xanax before his arrest, and was falling in 

and out of consciousness during the interview to the extent that officers had to keep waking him 

up, the court found the questioning coercive. United States v. Taylor^ 745 F.3d 15, 25 (2d Cir. 

2014). But where a “drug-addled” defendant was arrested and told the arresting officer that he 

“wanted to testify to something” and, when the officer told him he could write it down, he wrote 

a confession, the court found no coercion. United States v. Diaz-Rosado, 857 F.3d 116,. 122 (1st 

Cir. 2017).

58. Here, officers had done little more than handcuff defendant and take her to the 

cruiser when she made her first inculpatory statement, “ya understand the reason I shot the 

motherfucker oops wait a minute, nope, I didn’t say anything, I didn’t say anything.” As where 

the “drug-addled” defendant made a voluntary confession, police did nothing to" coerce 

defendant’s statements, and thus suppression is not appropriate even despite her intoxication. 

See id.
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59. While defendant argues her'detention without a lawyer was coercive state action, 

as we have previously held, “ .‘custody alone has never been enough in itself to demonstrate a 

coerced confession.’ ” State v. Weisler, 2011 VT 96, 39, 190 Vt. 344, 35 A.3d 970 (quoting 

United States v. Watson, 423 U.S. 411, 424 (1976)). Moreover, a defendant does not have an 

immediate right to counsel upon arrest, and failure by police to immediately furnish counsel is 

not necessarily coercive. See Miranda, 384 U.S. at 474 (holding police do not violate Fifth 

Amendment right against self-incrimination if they do “not provide counsel during a reasonable 

period of time in which investigation in the field is carried out,” if they refrain from 

interrogation).

60. Even where a defendant is emotionally unstable and held for several hours at a 

police station without a lawyer, we have not found custody to be so coercive as to make a 

suspect’s statements involuntary. In State v. Smith, the mentally ill murder suspect was held in a 

small room at a police station, in the presence of several officers, “for a number of hours” after 

requesting counsel because his attorney could not be located. 140 Vt. 247, 254, 437 A.2d 1093, 

1096 (1981). During that time, he said, “Jesus Christ, you’d think I’d killed the President of the 

United States.” Id. We held there was no evidence he “was cajoled or tricked into speaking” but 

rather that, from the evidence, it appeared his statement was voluntarily made and “not the result 

of coercive police practices.” Id. at 256, 437 A.2d at 1097.

61. As in Smith, defendant was emotionally unstable; she was in custody for hours; 

and she had requested counsel but was not able to speak to an attorney. While prolonged 

incommunicado detention could in certain circumstances overbear a suspect’s will, we do not 

find that two and a half hours of detention, during which officers gave defendant water and 

tissues and-allowed her to use the restroom, were coercive. Given that this was a double­

homicide case in which, as the State' argues, officers needed time to familiarize themselves with 

the facts before questioning defendant, the delay here was not so excessive as to render
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defendant’s statements involuntary. Thus, as in .Smith, we conclude that police did not coerce

defendant into speaking, and do not suppress her statements as involuntary.

Affirmed.

FOR THE COURT:

Associate Justice
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