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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6620

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
WILLIE M. HARDY, JR,,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of Virginia, at
Newport News. Arenda L. Wright Allen, District Judge. (4:18-cr-00077-AWA-DEM-1;
4:22-cv-00084-AWA)

Submitted: July 24, 2025 Decided: July 28, 2025

Before NIEMEYER, AGEE, and HEYTENS, Circuit Judges.

Dismissed by unpublished per curiam opinion.

Willie M. Hardy, Jr., Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Willie M. Hardy, Jr., seeks to appeal the district court’s order denying relief on his
28 U.S.C. § 2255 motion. The order is not appealable unless a circuit justice or judge
issues a certificate of appealability. See 28 U.S.C. § 2253(c)(1)(B). A certificate of
appealability will not issue absent “a substantial showing of the denial of a constitutional

right.” 28 U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a

prisoner satisfies this standard by demonstrating that reasonable jurists could find the

district court’s assessment of the constitutional claims debatable or wrong. See Buck v.
Davis, 580 U.S. 100, 115-17 (2017). When the district court denies relief on procedural
grounds, the prisoner must demonstrate both that the dispositive procedural ruling is
debatable and that the motion states a debatable claim of the denial of a constitutional right.
Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. McDaniel, 529 U.S. 473,
484 (2000)).

We have independently reviewed the record and conclude that Hardy has not made
the requisite showing. Accordingly, we deny a certificate of appealability and dismiss the
appeal. We dispense with oral argument because the facts and legal contentions are
adequately presented in the materials before this court and argument would not aid the

decisional process.

DISMISSED
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FILED: July 28, 2025

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6620
(4:18-cr-00077-AWA-DEM-1)
(4:22-cv-00084-AWA)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

WILLIE M. HARDY, JR.

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R, App. P. 41.

/s NWAMAKA ANOWI, CLERK
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FILED: July 28, 2025

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6620, US v. Willie Hardy, Jr.
4:18-cr-00077-AWA-DEM-1, 4:22-cv-00084-AWA

NOTICE OF JUDGMENT

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please
be advised of the following time periods:

PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ
of certiorari runs from the date of entry of the judgment sought to be reviewed, and
not from the date of issuance of the mandate. If a petition for rehearing is timely
filed in the court of appeals, the time to file the petition for writ of certiorari for all
parties runs from the date of the denial of the petition for rehearing or, if the

petition for rehearing is granted, the subsequent entry of judgment. See Rule 13 of
the Rules of the Supreme Court of the United States; www.supremecourt.gov.

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is
being made from CJA funds, counsel should submit the CJA 20 or CJA 30
Voucher through the CJA eVoucher system. In cases not covered by the Criminal
Justice Act, counsel should submit the Assigned Counsel Voucher to the clerk's
office for payment from the Attorney Admission Fund. An Assigned Counsel
Voucher will be sent to counsel shortly after entry of judgment. Forms and
instructions are also available on the court's website, www.ca4.uscourts.gov, or
from the clerk's office.

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment.
(FRAP 39, Loc. R. 39(b)).
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN
BANC: A petition for rehearing must be filed within 14 calendar days after entry
of judgment, except that in civil cases in which the United States or its officer or
agency is a party, the petition must be filed within 45 days after entry of judgment.
A petition for rehearing en banc must be filed within the same time limits and in
the same document as the petition for rehearing and must be clearly identified in
the title. The only grounds for an extension of time to file a petition for rehearing
are the death or serious illness of counsel or a family member (or of a party or
family member in pro se cases) or an extraordinary circumstance wholly beyond
the control of counsel or a party proceeding without counsel.

Each case number to which the petition applies must be listed on the petition and
included in the docket entry to identify the cases to which the petition applies. A
timely filed petition for rehearing or petition for rehearing en banc stays the
mandate and tolls the running of time for filing a petition for writ of certiorari. In
consolidated criminal appeals, the filing of a petition for rehearing does not stay
the mandate as to co-defendants not joining in the petition for rehearing. In
consolidated civil appeals arising from the same civil action, the court's mandate
will issue at the same time in all appeals.

A petition for rehearing must contain an introduction stating that, in counsel's
judgment, one or more of the following situations exist: (1) a material factual or
legal matter was overlooked; (2) a change in the law occurred after submission of
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S.
Supreme Court, this court, or another court of appeals, and the conflict was not
addressed; or (4) the case involves one or more questions of exceptional
importance. A petition for rehearing, with or without a petition for rehearing en
banc, may not exceed 3900 words if prepared by computer and may not exceed 15
pages if handwritten or prepared on a typewriter. Copies are not required unless
requested by the court. (FRAP 40, Loc. R. 40(c)).

MANDATE: In original proceedings before this court, there is no mandate. Unless
the court shortens or extends the time, in all other cases, the mandate issues 7 days
after the expiration of the time for filing a petition for rehearing. A timely petition
for rehearing, petition for rehearing en banc, or motion to stay the mandate will
stay issuance of the mandate. If the petition or motion is denied, the mandate will
issue 7 days later. A motion to stay the mandate will ordinarily be denied, unless
the motion presents a substantial question or otherwise sets forth good or probable
cause for a stay. (FRAP 41, Loc. R. 41).
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FILED: September 23, 2025

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 24-6620
(4:18-cr-00077-AWA-DEM-1)
(4:22-cv-00084-AWA)

UNITED STATES OF AMERICA
Plaintiff - Appellee

v.

WILLIE M. HARDY, JR.

Defendant - Appellant

ORDER

The petition for rehearing en banc was circulated to the full court. No judge
requested a poll under Fed. R. App. P. 40. The court denies the petition for
rehearing en banc and the motion to appoint counsel.

For the Court

/s/ Nwamaka Anowi, Clerk
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Newport News Division

UNITED STATES OF AMERICA

v Criminal No. 4:18cr77
WILLIE M. HARDY, JR., Civil No. 4:22¢v84

Defendant-Petitioner.

ORDER

Pending before the Court is a Motion Under 28 U.S.C. § 2255 to Vacate, Set
Aside, or Correct Sentence (the “Motion”) by Defendant-Petitioner Willie M. Hardy,
J r (“Mr. Hardy”). Mot. Vacate, ECF No. 116. For the following reasons, Mr. Hardy’s
Motion (ECF No. 116) is DENIED.
I BACKGROUND

A. Facts

On May 9, 2018, in relation to information received from a confidential source,
officers executed a search warrant for an apartment on Marshall.Avenue, where they
found Mr. Hardy and several other individuals. PSR q 16, ECF No. 97. Officers dis-
covered evidence of drug distribution énd multiple firearms, including marijuana, a
digital scale with marijuana residue, packaging material, heroin, a bl‘ack Ruger 22
caliber magazine, a Glock 27 .40 caliber firearm loaded with a magazine containing

nine cartridges, multiple cellular phones, and a sawed-off Remington .35 caliber rifle

model 760. Id. Mr. Hardy personally possessed 215 grams of marijuana and 4.77
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grams of heroifi. Id. Officers arrésted Mi. Hardy basedon an outstanding-arrest.-war-
' rant for federal probation violations. Id. 18, 16.:" |
Mr. Hardy ‘spoke with Detectives Kempf and<Cline after being taken into cus-
tody. Tr.ia‘il‘ Tr. at 240:24-241:21, ECF No. 102.' Detective Kempf advised Mr.-Hardy
of his Miranda rights, and Mr. Hardy admitted-té distributing marijuana and pos-
sessing both the Glock 27 .40 ‘caliber firearm and the Remington .35 caliber rifle
model 760. Id: at 241:13'—1’5? PSR § 17; ECF'No.'97: »Law enforcement then trans-
-ported Mr. Hardy b‘éck’ to headquarters, where:/they'took possession of his cell phoné.
PSR { 18, ECF No. 97. Mr. Hardy signed'a‘consent: form to élldW* officers to search
his cell phone but wrote that he was signing the’ form:under duress. Id. Because of
his statement, the: officers did not download hié phone. Id. When questioned about
the Glock 27 .40 caliber firéarm, Mr. Hardy stated:that he gave;ah individual named
“Q” a fide' and that “Q” left the firearm in.the vehicle under the mat. Id. § 19. He
“indicated that he never shot the Glock but did have access to it. Id. When asked about
the riflei-’ he stated that an individual named “Chico” gave it to-him and denied alter-
' ihg the rifle. Id.

.~ While in custody, Mz. Hardy made several recorded phoneé calls to his son. Id.
‘1{1];'20422.'3On-~1\/[a§. 11,-2018, he -fold his :son to have Kenneth Boswell take his gun
‘thatge. Id. § 20: He stated, “Little Kenny ‘mighti gotta take that gun charge. That gun
charge. Cause it’'s a diffe'r—'e‘rit' gun. He ain't'no convicted felon. You see: what I'm ,s'ay_-

ing?... vThey charged me with the um-one gun, possession of a firearm by a-convicted

felon, and possession of “smoke’. You:nah mean?” Id. On May 15, ‘2018,'M'1“- Hardy
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éalled his.son again and stated;:“..~ .;That’s why I would do it-a million and éne times
again. Only thing I'm mad ... Iain’tkill nobody. Forreal” Id. T 21. He then re_pe-ated
his re'q-ue‘st'for “Little Kenny” to take the-gun charge.and even suggested thaf “Little
Kenny” write an affidavit. Id. He-contacted his'son a.final time on May 15, 2018. Id.
9 22. During that call, his son offered-to claim the drugs, and Mr. Hardy rqsponded,
“Ok yea . . . you can if you-want to-.. . The ... The thing about . ;. you weren’t there.”
Id. Prior to the instant offerse, Mr. Hardy already had state and federal felony con-
victions for Second Degree Murder and Maiming, Possession with Intent to Distribute
.Marijuana, and Felon in Poss’ession of-a Firearm. Id. § 7., |

B. Procedural History. .- ;...

On Oetober 15, 2018, a:grand jury returned.a three-count Indictment charging
Mr.: Hardy with drug distribution and firearm offenses. See generally xlndictment,
ECF No. 1. Pursuant to the Criminal Justice Act; this Court appointed Laura P. Tay-
man to represent Mr.‘.Hardy in.theinstant case and for a superviged release vipl_ation
hearing béfore Judge Morgan in a separate case. Tayman Aff. at 1, Resp. Opp’'n, ECF
No. 127-1. Mr. Hardy pleaded not guilty and filed a Motion to Dismiss Indictment for
duplicity: Minute Entry, ECF No.10; Mot:. Dismiss, ECF No. 13. In response, the
Government sought a Superseding Indictment, which corrected the defect and ad{lggd

two ¢harges. Superseding Indictment;, ECF-No: 21.-On December 19, 2018; a grand

jury returned. a five-count Superseding Indictment charging Mr. Hardy with the fol-

low'ing:' '

Count One? Possession with Intent to Distribute Heroin, in violation of
21 U.S.C. § 841(a)(1) and (b)(1)(C);




waddtt 4.L0-CI~UVU I'l‘\VVI"\'LJEIVI ” uuuunlcm. LU l—]ucu UUIU\JIL"T g QUC UL o ug\.nurr R

Count Two: Possession with Thtent to Distribute Marijuana,in violation
of 21 U.S.C. § 841(a)(1) and (b)(1)(D);

Count Three: Possession of a F1rearm in Furtherance ofa Drug Traff1ck- o
._:mg Crime, in'violation of-18 U.S.C. §924(c)(1)(A)() and (B)(1)

Count Four: Felon in Possess1on of a Fnearm in v1olat1on of 18 U.S. C
§ 922(g)(1); and - z : o

Count Five: Possession .of an Unregistered Firearm, in violation of 26
U S. C §§ 5861(d) and 5845(a)(4)

Id. at 1 Agam Mr Hardy pleaded not gu1lty to the charges in the Superseding In-
d1ctment Mmute Entry, ECF No 26 e | ﬁ

On March 8, 2019, after a four day tr1al a Jury found Mr. Hardy guilty of
‘Counts Two Three and Four and not gu1lty of Counts One and Five. Redacted Jury
Verd1ct ECF No 61. Based on this Verd1ct the Court sentenced Mr. Hardy to a total
of 300 months 1mpr1sonment followed by 5 years supe1v1sed release dJ.at 1-3, ECF
No. 90. The term of 1mpr1sonment cons1sts of 120 months each for Counts Two and
Four, to run concu‘rrently to each other, and: 180 months for Count Three, to run con-

secutively to Counts Two and Four. Id. at 2. The term of supervised release consists

of 4 years on Count Two, 5 years on Count.t’l‘hree, and 3 years on Count Four, all to

run concurrently.“Id. at 3 ..

o On Octobe1 29, 2019 Mr Hardy ﬁled a Not1ce of Appeal ECF No. 92. He ar-
gued on appeal that the d1str1ct court pla1nly erred in fa1hng to prov1de a spec1f1c jury
1nstruct1on requ1red under 18 U.S.C. § 3501(a) Umted States v. Hardy, 999 F.3d 250,
253 (4th C1r 2021) The Fourth C1rcu1t found that even if the district court plamly

erred in fa111ng to give the j Jury 1nstruct1on the error did not affect Mr. Hardy’s sub

stantial rights. Id. at254¥—57 . Thus,:the Fourth Circuit affirmed the judgment. Id. at
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257. Mr. Hardy later filed a petition for a writ of certiorari, which the Supreme Court
denied on October 12, 2021. ECF No 113 o &

Q Motlon Under 28 U. S C S 2255 to Vacate. Set As1de. or Cor-
_ rect Sentence

On August 5, 2022 Mr. Hardy f1led the 1nstant Motlon Under 28 U S. C § 2255
to Vacate, Set Aside, or Correct Sentence: Mot Vacate ECF No 116 He moves to
Vacate his conv1ct10ns and sentence pursuant to 28 U S. C § 2255 due to 1neffect1ve
assistance of counsel. Id. at 4. He argues that h1s defense counsel Laura P Tayman,

4

v1olated h1s r1ght to effectwe counsel in the followmg Ways (1) counsel fa1led to mean-

ingfully challenge the Voluntarmess of Mr Hardy s confess1on at tr1al or argue that

the detectives did not g1ve Mzranda Warnmgs (2) counsel fa1led to meanmgfully chal
lenge the lverac1ty of Mr. Hardy s confessmn at tr1al (8) counsel failed to seek a Jury :
instruction on the voluntarmess or vera01ty of the defendants confess1on and 4)
counsel failed to file a motlon to suppress the confession. Mem. Supp. Mot. Vacate at
4-9, ECF No 117 | o

The Government filed a Response in Oppos1t1on on August 31, 2023 Resp
Opp'n, ECF No. 127. It argues that Mr. Hardy’s defense counsel had prov1ded effec-
tive assistance and attached a declaratlon from defense counsel d1scuss1ng her litiga-
tion strategy 1d. at L Tayman Aff at 3 6 Resp Opp n, ECF No. 127-1. The Govern-
ment also contends that Mr Hardy s cla1m about defense counsel’s fa11ure to seek a
spec1ﬁc jury 1nstruct1on was ralsed on d1rect appeal and thelefore may not be r‘ellt1-
gated through a collateral attack Resp Opp n at 8 9, ECF No. 127 Mr Hardy f1led

a Reply on September 18, 2023 (ECF No 128) and a supplement on December 19,
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2023 (ECF No: 1:"2'9). He:dispu:tes' the Government's contention that he suffered min-

imal prejudice from the lack 'of a jury instruction on the voluntariness of his confes-
sion at trial. Reply at 1, ECF No. 128. He further argues that he is not fﬂiéfely reliti-
gating a claim raised on direct appeal because he is raising-an ineffective assistance
of counsel clairn(. Id. at 1-2. Finally, he states that he is entitled to suppression of his
incriminating statements because law enforcément officers failed to provide clear ev-
idence of Miranda warnings prior to his custodial interrogation. Id. at 2.
II. TIMELINESS

Mr. Hardy's § 2255 Motion is"timesly. 28 USC§ 2255(f)(1) provides a on'e-yeer
statute of limitations that runs from “thé ‘date ofi which the judgment of conviction
be'cemes fihal.’;"Sueh finality occurs when “the ‘availability of appeal [is] exhausted.”
United Stites v. Salas, 807 F. Aﬁp"x 918, 222 n:6 (4th Cir. 2020). Where the defendant
timely files a direct appeal, the judgment becomes final when the Supreme Court
denies a petition for a writ of certiorari or when the ninety-day deadline for filing the
petition expires. Clay v. United States, 537 U.S. 522, 525 (2003); Sup: Ct. R. 13.1.

After this Ce.urt senﬁeneed Mr. Hardy on October 24, 2019 (ECF No. 89), Mr.
Hardy timely filed a Notice of Appeal on October 29, 2019. Notice of Appeal, ECF No.
92. On June 9, 2021, the Fourth Circuit affirmed the judgment of this Court. Seve
Hardy, 999 F. 3d at 257 Mr. Hardy then flled a pet1t10n for a writ of certiorari on
September 9, 2021 (ECF No.. 112) and the Supreme Court demed the petition on

“October 12 2021 (ECF No. 113) Defendant ﬁled the instant Motion on August 5,
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2022—within one year of finality. Mot.. Va__cate, ECF No.___1_16. Accordingly, the Motion
is timely, and it is appropriate for the Qo’urt_to proceed to the merits.
IIL LEGAL STANDARDS

A. 28U.S.C.§2255

A federal prisoner may move to vacate, set aside, or correct his sentence on
four grounds: (1) the sentence was imposed in violation of the (?ons’pjtutjon or laws of
the United States, (2) the sentencing court lacked jurisdvictio'vn, (3) the sentence im-
posed was in excess of the maximum amount authorized by law,.'c')xf (4) the, 'sentence
is otherwise subject,tov‘colllateljgl atfcack. 28 US.C. § 2'_25_5(a).l‘The,ase;ntencir’1g éourt
must “grant a prompt hearing”. to “deperrp";ne the issues and m)g:ke ﬁ_ndingé of fact
and conclusions of law with respect thereto” unless the record po,nclusivel}y shows that
the prisoner is entitled to no relief.? 28 U..S.C. § 2255(b). A petiti‘"oner “bears the “bur-
den of proving his grounds for collateral attack by a preponderance pf the evidence.f’
Siers-Hill v. United States, 467 F. Supp. 3d 406, 414 (E.D. Va. 2020); see also Urfulted
States v. Cronic, 466 U .S. 648, 658 (1984)-(stating that the defer_ldan’p_ }}as_th'e burden

of proof when claiming a denial of effective assistance of counsel).

1 See R. Governing § 2255 Procs. 8(a) (“If the motion is not dismissed, the judge must

‘review the answer, any transcripts and records of prior proceedings, and any. materi-
als submitted under Rule 7 to determine whether an evidentiary hearing'is war-
ranted.”). Here, the record conclusively demonstrates that Mr. Hardy is entitled to no
relief. An evidentiary hearing is therefore unnecessary. See Sanders v. United States,
373 U.S. 1, 6 (1963) (holding that sentencing court has discretion to ascertain whether
a § 2255 claim is substantial before granting evidentiary hearing).
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L ' The St’:ricléllar't“ci:Ineft’ective Assistanee of Cotuingel Test

- The Sixth Amendment to the Const1tut1on of the United States gua'ranteesa
defendant the right “to have the Assistance of Counsel.” U.S. Const. amend. VE. “[T]he
right to counsel is the right';to':the offective assistance of counsel” Strickland v. Wash-
ington, 466 U.S. 668, 686 (1984) (quoting McMann' v. Richardson, 397°U.S. 759, 771
n.14 (19“70)). A Sixth Amendment ineffective-assistance-of-counsel claim within -a
§ 2255 motion is thus an “attack on the f{iﬁdarﬁéﬁfal fairness of the proceeding whose
result is challenged.” Id. ato7. - o i e

" Strickland e's'téblished a t;vo'-prong?'inqui“ry‘ to'determine whetheran attorney’s
deficient performance has deprived a defendant of effective counsel. Id. at 687. To
succeed, a petitioner must show (1) that “counsel’si're;‘fi‘res“entation fell below-an objec-
tive standard of redsonableness,”vénd (2) tha’{tf‘“there is a'reasonable probability that,
but for c'ounsel’s unprofessional errors, the ffés"ult'bf the proceeding would have been
different.”2 Id. at 68‘7—88‘: 694. A fair assessmént of attorney performance requires
that “every effort be made t6 .. - evaluate thé ‘conduct from counsel’'s perspective at
‘thei time.” Id. at 689. Similarly, the petition'e'r?ndust‘:"'éilsoovercome"the' ‘p’resumption

that the challenged action “might be con81dered sound trial strategy » Id. Accordingly,

.a court “must 1ndu1ge a strong presumptlon that counsel S conduct falls W1th1n the

P o O T A
HEDP - S A oL

2 Here, “reasonable probability” means “a probability sufficierit to undermine confi-
dence in the outcome” of the trial. Strickland, 466 U.S. at 694; see also id. at 686 (“The
bernchmark for judging any claim ofineffectiveness must be whether counsel’s con-
duct so undermined the proper functioning of the adversarial process that the trial
cannot be relied on as having produced a just result.”).
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wide range of-reasonable professional assistance” under the circumstances.? Id. In
other words, until the petitioner demonstrates otherwise, the Court shall presume
that the acts under review were strategic choices that counsel made in what they

determined to be the best interests of the petitioner’s case. See Spencer v. Murray, 18

F.3d 229, 233-34 (4th Cir.i 199_4),,(c;ping St_rick_l_qnd, 466 U.S. at 689). .Furthermore,

Strickland imposes. no_distinct ‘stand_va'l'rd‘_regarding_investigation_ and supports ex-
tending deference to counsel’s decision whether to inves:tigate just the same as to any
other act or omission. Strickland, 466 U.S. at 690-91 (,“[S]trapggic chpicps madg after
thorough investigation of law ._,arll_d,’__fgq:s }'glgvant to pla_u__sible optiqng'a'x'e virtually
unchallengeable[.]).. Cy
| C. Pro.ced_ural Deff:«:lult .

vHabeas review. is “an ex_tra,o;dinary rqmedy.ggd will not be allowgg} to do ser-
vice for an appeal_.” Bousley _p.v‘U.n.inec‘Z ';Stqtgs, 523 .U'S' 61_4,’ 621 (1998) (internal quo-
tationmarks omitted). A claim that could have been raised on direct appeal ‘is proce-
durally defaulted when raised for the first time in a § 2255 motion. Gao_i)'. United

States, 375. F. Supp. 2d 456, 465 (E.D. Va. ,2005).4 In such circumstances, the claim

i
- - T

3 An attorney’s deflclent representation in thls context is not merely below-average
performance”; it requiires a showing that counsel’s representation fell “below the wide
range of professionally competent performance.” Griffin v. Warden, Md. Corr. Adjust-
ment Ctr., 970 F.2d 1355, 1357 (4th Cir. 1992); see also Springer v. Collins, 586 F.2d
329, 332 (4th Cir. 1978) (“[E]ffective representation is not synonymous with errorless
representation.”); Lawrence v. Branker, 517 F.3d 700, 708-09 (4th Cir. 2008) (noting
that this is a “difficult” showing for a petitioner to make). '

4 Tneffective-assistance-of-counsel ¢laims are usually not subject to procedural de-
fault, as they cannot generally be raised on direct appeal. See United States v. King,
119 F.3d 290, 295 (4th Cir. 1997) (statingthat a claim for ineffective assistance of
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may be ralsed 1n habeas only if the (‘i‘efe{ndant .'ca-n “fi'r's:t":der'honrstrate either ¢ause and
actual preﬁudi:-c’e,!; or that [the aefehdant] 1s a'ctﬁalls; innocent.” "Bouszléy', 523 U.S. at
622 (inté'iﬁéi quotatib'ﬁ"ﬂlark's erhitteci)i. “Theexrstence of caasez for‘a"ﬁroéetfural de-
fault niust tUTT on seﬁlethiﬁg external to the défense, “such as the novelty of the claim
or a denial of effective assistance of counsel.” United Stdte.é v. Mikalajunas, 186 F.3d
490, 493 (4th C1r 1999) As for the preJudlce prong, 1t is not enough for a petitioner
to demonstrate that the circumstances created a p0331b111ty of preJudlce rather the
petitioner has to show that they_ivyerl_'(ed; to his “actual and s:};betant_il.al disadya_ritage.”
United. Stdtes v. F rqdyi,’ 456 USl52, 170, (1982), Flnally, to excuse a procedural_ de-
fault by actual innocence, a “petitioner must demenetrate that, 1n l1ght of all the evi-
dence, it is more likely than not that no reasonable J'_Q_?O_ILWQUM have conYicted h1m”
Bousley, 523 U.S..at 623. In this context, actual inn_ocen:c_e'means_“factual innocence,
not mere legal insufficiency.” Id. at 623-24.
IV.. PETITIONER’S CLAIMS
1n the Motion, Mr. Har_dy argues, thati,;}}i’s_. ’_deferrs_e__ qounse], Laura P Tay:man,
violated his right to effective assistance of counsel in t}}e follozw_i‘ng,yg’axs";:\(1)_,‘_cou;nsel
- failed to meaningfully c_hallenge thei.y.olt‘rr:rta:r;iness Qf MrHardy’s gonfe_s_sion at trial
or argue that the detectives-did not give him MLrandawalmngs, (2 cour;s_el failed to
meaningfully challenge the -veracity of Mrl‘,VI-‘Iarvd:y’s_,ch:nfe‘,ss.iong at trial; (3) counsel

failed to seek a jury instruction on the voluntariness or veracity of the defendant’s

counsel is properly ‘raised in 2,28 U S C § 2255 motion in the dlstr1ct court rather
than on direct appeal”). ' :
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confession_;:arilci' (4) ,ggunsel fai}ed t<;)¢f‘i.1e a ‘motiqn to suppress 'ghe cqnfessiori. Mem.
Supp.:Mot. Vacate at 4-9, ECF No%:}172 Th1s Cour'.c’ dpe:s not find Mr. “Hardy’s position
persuasive. All of Mr. Hardy’s ine}ﬁtie}zgfcive-'assisﬁba,n‘c'g-of-counsel ,qlai‘ms‘ fail the Strick-
land test,5 and'nq c}gim warrants an gvidegtiary heari.ng_ by the- Court. Accordingly,
the Court dismisses, these claims... | |

A. Petitioner’s claim that counsel failed to challenge the vol-
untariness of his confession at trial is without merit. '

Mr Hardy first argues that defense counsel deprived him of hisright to effec-
tive counsel when ské failed ’fd'iﬁe‘anihéfuils‘r'ch'a'll'enge the voluntariness of his con-
fession at trial or argue that the-detectivés did not givé him Miranda warnings. Mem.
Supp. Mot.: Vacate ‘at 4, ECF No. 117 Mr. Hardy must demonstrate by a preponder-

ance of the evidence that counsel’s performance fell below an objective standard: of

reasonableness and ovércome the ‘strong presumption “that ‘counsel’s conduct falls

Withih the wide range of reasonable proféé’s"ionai assistance.” Strickland, 466 U.S. at
687—89. “Once counsel conducts a reasonable invéétigatio’n of law’and facts in a par-
ticular caée; [her] strategic decisions are virtually unchallengeable.” Powellv. Kelly,
562 F.3d 656, 670 (4th Cir. 2009) (citing Strickland, 466 U.S-at 690)."
Contrary to what Deféndant’s allegations suggest, his counsel did not neglect
the argument that ﬂié:;CbﬁféSSiorf' was not V‘bl‘ﬁntar"y:.' In fact, defense’ counsel‘thor-
dughly inveétigaté'd' i%he"fé'llc’t"s'; of the ‘case ij‘rvr'néét.ing' with M¢. Hardy afléast sixteen

o Py oo T . .
T i . ey e

5 A court is not required to address both prongs of the Strickland test if a petitioner
fails to satisfy one. Strickland, 466 U.S. at 697; United States v. Roane, 378 F.3d 382,
404 (4th Cir. 2004) (citing Williams v. Kelly, 816 F.2d 939, 946- 47 (4th Clr 1987)).

11
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times before trial and reviewing the voluminous discovery materials. Tayman Aff. at

2, Resp. .Op'p"n, ECF No;"12‘7~1. S'he'also met with Government counsel and detectives

on Decerﬁ‘ber 6,. 2018 ehd'expressed Her" con(cern fhet Detective Cline did"'not"(::aptlife
any ad{'ieemehﬁ of Mr. HérdY’sJMi'rva‘nda'i'igﬁfs nor Mr. 'Ha’rdfs"%aiVe‘rl of such rights
on his b‘ody-worri‘ear.nefa. Id. at 3. :lﬁetectiVes'Clirie'éhd Kempf assured defense coun-
sel that Detective Kempf properly advised Mr. Hardy of his Miranda rights in Detec-
tive Cline’ s pr‘elsenee and fha_ty;'h_e Walvedthese rlghts pr101 te ti;e custodial interview.
Id. She further understood that they would testify to such waiver et trial. Id. Defense
counsel carefully reviewed the audio.and.video records of '_che.l_post-,arrestz-__i_;pterview
and fouﬁd no indication that any detective applied undue pressﬁre :on Mr Hardy. Id.
at 4. Instead, the recordings»demonstrated_that the detectivee wanted Mr. ﬁardy to
cooperate, and Mr. Hardy sought to exlt;lore .the blenefits of cooperation. Id. During
the int;erview, M_xj._ AHardy was pxj.ovi‘derd W1th f.gpd,vd'r‘ipik.s,_ and medical care as well.
Id. She also considered Mr. Hardy’s educ_a"'pl‘iélf}flzéyel—-':he had earned a GED——and sub-
st'antiavl experience with the criminal legel system, which included at least ten differ-
ent arrests, when evaluating whether any aspect of the interview was involuntary.
Id. Baséd on her thorough investigation, defense counsel concluded that any chel-
lenge to the voluntariness of Mr. Hardy’s conféession wouild likely be unsuccessful and
"made ﬁhé well-reasoned decision to focus on other legal arguments. |

" Additionally, had defense counsel pursuéd the argument that Mr. Hardy’s con-

fession was not voluntary; she likely would have needed Mr. Hardy to testify that he

never received any Miranda warnings, thus opening him to .severe impeachment.
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Given the evidence that Mr. Hardy considered having two other individuals falsely

take on his drug and gun charges, defense counsel could reasonably conclude that

pﬁrsuing this line.of argument would not have been éucce:s'sf'u_l due to Mr. Hardy’s

credibility issues. Instead, she meaningfully addressed the issue of Miranda warn-
ings in several lines of questioning, such as the following cross examination of Detec-

tive Cline:

?

Q. And while you were walklng, before the sun was even up, suppos-
edly Detectlve Kéempf gave him the Miranda warnings, correct?

Not supposedly, he did. *

You weré wearing the body camera; but you just didn’t turn the
“audio on. :

Yes, ma;am.
And you";e seen 1t Ydu rev1ewed 1t, righjc?
‘Yes-, ma’am, P've watched i’c"nﬁmerous times.
* And youwve seen’ the two df&bu V\;élking, and 'you know that the
audio, which you could have turned on just by double clicking,
would have captured it; ‘correct? E
It would have captured it; yes.*
Q. " But you did not'capture it; correct?
A. Yes; ma’am, I-did not capture it.
Trial Tr. at 268:18-269:7, ECF No. 102. .. .
Because defense counsel conducted,an extensive investigation of the case and
reasonably concluded that any.argument about the involuntary nature gf Mr. Hardy’s

confession would not have been successful, Mr., Hardy has not overcome the strong

presumption “that counsel’s conduct falls within the wide range of reasonable
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professional ass’i‘stanc}e{"‘Strillc{elzdnd,’ 466 U.S, va't--6.89.fiMr". ‘Hardy fails to show that
defense counsel provided deficient representation.

B. | Petltloner s cla1m that counsel failed to challenge the ve-
_ racity of his confesswn at trlal is w1thout merlt

Next Mr. Hardy asserts that defense counsel d1d not adequately challenge the
veracity of Mr. Hardy s confess1on Mem. Supp Mot Vacate at 4 ECF No. 117. Th1s
_argument is not persuas1ve either. Defense counsel 1nd1cates that there was no evi-
dence in this case suggesting that Mr. Hardy’s statements were false Tayman Aff at
4, Resp Opp n, ECF No 127- 1 In fact the physmal ev1dence that law enforcement
recovered durlng a contemporaneous search of the res1dence was cons1stent with Mr.
Hardy’s confession. Id. Prior to trial, Mr Hardy also rey1eyved all the aud1o and video
recordi'ngs in the presence of defense counsel and did not prov1de any reason for de-
fense counsel to questlon the veracity of his statements | Id. at 4-5. Defelnse counsel’s
own. 1nvest1gat1on as described i in the precedmg sect1on s1m1larly did not suggest
that Mr. Hardy s confession was false. Id. at 5. Based onvher extens1ye 1nyest1gat1on
and discussions with Mr. Hardy, defense counsel reasonably concluded .that any Ichal-
lenge to the verac1ty of Mr. Hardy S confess1on would lack me.r1t and pursued other.
arguments 1nstead Powell, 562 F. 3d at 670 (not1ng that defense counsels strategm
., dems1ons are V1rtually unchallengeable after a reasonable 1nvest1gat1on of the law

and facts). As such, Mr Hardy fails to demonstrate that defense counsels perfor-

.mance was .__deficient.
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C.  Petitioner’s claim that counsel falled to seek a jury in-
struction under 18 U.S.C. § 3501(a) is barred and without

merit.

Mr Hardy also argues that defense counsel deprived him of effective assistance
of counsel when she failed to seek ‘a jury instruction on the voluntariness or veracity
cf_his confession, as'reQuired by 18 US.C. §' 3501(a)6. Mem. Supp. Mot. Vacate at 4,

ECF No. 117. This aréunient fails for two reasons—because the Fourth Circuit al-

ready addressed this iss.ue on direct appeal and because of a lack of prejudice against

Mr. Hardy. See Hardy, 999 F. 3d at 255

First, “[1]f an issue was ra1sed on d1rect appeal, it cannot form the basis of a
claim of ineffective assistance of counsel cn collateral review.” Stitt v. United States,
369 F. Supp. 2d 679 686 (ED Va:‘ 2005); see also United States v. Linder, 552 F.3d
391, 396 (4th Cir. 2009) (“[A party] may not circumvent a proper rul1ng .on direct
appeal by re- ra1s1ng the same challenge in a § 9255 motion. ”). Mr. Hardy aréued on
d1rect appeal that this Court pla1nly erred by fa1l1ng to prov1de a jury instruction
requ1red under 18 U S.C. § 3501(a) Id at 253. The Fourth Circuit held that even if
the Court erred in fa1l1ng to g1ve the jury 1nstruct1on, any error did not affect Mr.
Hardy s substantial r1ghts Id at 254 This exact issue forms the basis of Mr. Har dy’s
1neffect1ve assistance of counsel cla1m on collateral review. See Mem Supp. Mot. Va-

cate at 4, ECF No. 107. Because the Fourth Circuit already addressed this issue on

6 18 U.S.C. § 3501(a) provides that in any federal criminal prosecutlon involvirig the
admission of a confession as evidence at trial, the trial judge shall permit the jury to
hear relevant evidence on the issue of voluntariness and shall instruct the jury to
give such weight to the confession as the jury feels it deserves under all the circum-
stances.
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direct allppeal,&i'ts fmdmgs bai Mr. Hardy's ineffectivé assistance of counsel claim on
the gamé issue. SeeStztt, 369 F. Supp od at 686(f1£1d1i1g that 4n ineffective assistance
of ‘c'"ounis}el cléim basedon fa1l1ngto give a jury instruction is barréd because defendant
‘raised the sa£11é j ufy'iﬁéér"{l{ctiori;issue' on diréct :appeal).

Moreover, even if the Court’ réached the merits of M. Hardy’s claim, the
Fourth Circuit’s findings would prevent a showing of prejudite. See id. at 686 n.4.
Under the séCct)n'(\ib“prnoﬂg of St'rick‘ldﬂd,&“[t]:ﬁé defentlant must show that there is'a
reasonable pfobabilify that, but for counsel’s unfi?rdféééional':éfi"ors", the result of the
proé:e"edirig Would ﬁav’é been 'dif:fer'ent.”"‘"Siri.ckldrf‘cii 466'U.S 4t 694. Here; Mr. Hardy
is unable to show that any perceived error from counsél's failure to seek a § 3501(a)
juryﬂ instruction resulted in sui)sﬁaﬁtial prejudice’ agz;i"nst him. In reviewing for préj-
udice, fhe Fourth Circuit stated that thé Court instructed the jury that th‘e§ should
“use [their] good sense in considering and evaluatinig the evidence,” “weigh all of the
evidence,” and act as the “sole judges of the'eVidence recéived in this case” and “of the
éredibility of each of the witnesses and the Welght their téstimony desérves.” Hardy,
999_ F.3d at 254. It determined that these jury instructions minimized any préjudice
Mr Ha‘lrdy:.may have suffered. Id. at 254-55. The Fouith Circuit ‘4lso found thatthe
lack of éﬁy meéningful challenge at trial to the vol@ntariness or veracity of Mr.
I;Iardy"é cdhfeséibné—which defense counsel reasorably declined to pursue ‘given the

scant evidence to support this challéﬁg'e'—‘irfi‘éeinﬁ that Mr. Hardy suffered “minimal”

prejudice from the Court’s failure to give the § 3501(a) instruction. Id. at 255.
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Additionally, as described by the Foux;th Circuifc on ‘di}*ect’ appeal, there 1s
“overwhelming” evidence establishing Mr. Hardy’s _gu%lt, in»cvlugkiin‘g Mr. ngdy’s con-
fessions.and the physical evidence to coxjxjoblorate themId }“or ,_C‘ognt TWO, “[e]xten-
sive evidence tied Hardy to the ma;‘__ijuana.”, Id. at 256. On the date of his arrest, Mr.
Hardy told law enforcement that he had seven to eight ounces pf marijugna in a black
bag at the apartment, and law gnforc;e_ment ‘s.ubsequently found the black bag_with
the described marijuana during their §egrch_of the gpa;tn}ent. Id:.. tThg‘bag': also in-
cluded a digital scale with marijuana 1;esjdue on it and hair glippe'rs,, which aligned
with Mr. Hardy’s statement that he wqu,ed-as. a_barber. Id. Mr. Hardy also admitted
that he was a “two, ounce” man, meaning he bought two ounces of marijuana at a
time, divided it, and sold it. Id. This evidence tied M. Hardy to the marijuana and
showed that he intended to distribute the marijuana. Id. |

,With respect to Counts Three and Four, the Fourth C.ircuit also characterized

the-evidence 'supporting these convictions as “overwhelming.”” Id. The parties stipu-

lated that,Mr. Hardy was a felon, and he _.admitted that he kept the Glock for eight

months in a car he was driving and knew the gun’s calibe;. Id. (“This.control is the
essence of 'po_sses,siqr‘;,ff). The police found the Glock near Mr. Hardy’s cell phone, fur-
ther tying him to the weapon. Id. Mr. Hardy’s recorded phon_e cglls also inclﬁded con-
versations where he tried to persuade Little Kenny to claim .o_vynership gf tﬂhe‘ gun. Id.

Such “false exculpatory stafements are evidence—often strong evidence—of guilt.”

A R VA R T R
7 The Court notes that the Fourth Circuit’s opinion appeared to have mixed the
charges for Counts Three and Four, though this mistake does not affect the substance

of the analysis. See Hardy, 999 F.3d at 256-57.

17
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Baxter v. Comm r of Internal Revenue Serv 910 F 3d 150 167 (4th C11 2018) (quotmg
Al AdahL v..Obama, 613.F.3d 1102, 1107 (D C, Cu 2010)) The evldence amply sup-
ports Mr.jHard‘y s conviction for Count ,qur_ls £elen_ in povssevsvs;?h.gha;'ige__. _Hq(dy, 999
F.3d at 256. For Count Three, in addition to the ,previeuely ,deseribed evidence for
Count Four, law enforcement found Mr, Hardy in a house with drugs that belonged
to him; his phone near a loaded Glock, end hits.bag eghpeining ;he}rijuana, plastic b_ag-
' gies, and a.scale with marijuana residue. Id_,dl;e}t__zr_5.6l_‘—}5‘7. Mr Ha};{dy’e imp_ort_e}pt per-
sonal documents, including his_ s_ociel securlty c;a{x:d,_»__en%pleyn‘;ent,foer, an_d mail,r fur-
ther copnected him to the. items in-the, vicinity, Id. at 257 Bvidence als indiated
that Mr. Hardy did ihot live afg(the_ eearehed (resil('iler}ce ) .Which suggests that he brought
the Glock to further his dqu.g d'istrihutio.nn an ddld not merely spoi'e the Gleeh at his
i‘esi_derice. Id. The evidence “strongly suggests };het he ersessed the gunsy‘in fhrther_—
ance’ of his drug crimes,” as chargegi, in CountThree }Id,
e Based on the jury instructions thai__:\ therC)ourt _gz_%e, the lack of any meahingful
challenge to the voluntarmess .or Verac1ty of Mr Hardys confess1on and the over-
whelming evidence of his guilt, a § 3501(a) Jury 1nstruct1on Would not have affected

the trial’s outcome‘. Id. (“The physical and confession evidence against Hardy was
i PREE

substantial, and a § 3501(a) instruction would.not have affected the proceedi!hgs given

the instructions provided and Hardy’s failure, to..meaningfully challenge the truth of
his confessions.’ ) For these reasons, Mr Hardys 1neffect1ve ass1stance of counsel
claim based on counsel’s fallure to seek a July instruction under 18 U. S C. § 3501(a)

is without merit.
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D. Petitioner’s claim that counsel failed to flle a motlon to
suppress his confession is without merit.

Flnally,Mr Hardy argues that défense counsel denied him éffective assistance
of coun's:el.w‘l'ivéﬁ" she ‘Failed 5 file & motion to sup—press' his confession. Mem. Supp-
Mot. Vacate at 9, ECF No. 117. For an’ ineffective assistance of counsel claim based
on counsel’s failuré t6 file a'motion to s-{ippres’s,‘-th‘e Fourth Circuit applies a “refined”
version sf the Strickland analysis: Gruéniﬂéer v. Dir., Va. Dep’t of Corr., 813 F.3d
517, 524 (4th Cir. 2016); see also' Sexton v. French, 163 F.3d 874, 885 (4th Cir. 1998)

(stating that counsel may deterininé “what pre-trial motions should be filed” without

obtaining the defendant’s consent as a matter of trial strategy).‘Firsﬁ, tinder the defi-

ciént pe'fforﬁ:iéncé' ;:);ro,ng of Strickland, a petitioner must-show'that ari unfiled motion
to suppress would have had “some substance.” Grueninger, 813 F.3d at 524-25 (“[I]t
is enough to call into questlon tounsel’s’ performance that an unfiled mot1on would
have -had ‘some substance.”; l(q{ibting:gTi’é’e' v. Johnson, 647 F.3d 87, 104 (4th Cir.
Zdiij)j.iéécond, to satisfy the pi‘eiilii"iés:%‘i".Ong,' the petitioner must show “both (1) that
the [sﬁ;ipféssioh]:‘motion 'Wé.s‘ me’rit‘o';'i‘b'us" and likely would have béen graiited, and
(2) a reasonable ﬁ)fblﬁaf)ﬂity that granting the motion would have affected the outédme
of his trial” Id. at 525 (citations omitted).

" Here, the Court finds that'Mr. Hardy fails to mieet the préjudice‘ prong, as re-
qulired un:der. Strickland, because e has Hof provided sufficient evidence that the
motfdh to Supp:'r-es's' was ﬁié%ii:éjrioﬁ's and 11ke1§7 would have been grantsd. See id. A
defendaht'is‘ entitled to the supp;'iéssioﬁ of é'i.nj;""ihérimi'hating' 'st;e{ﬁemé"nts"if law en-

forcement officers failed to provide Miranda warnings prior to a custodial
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interrogation. See Umted States v. Colonna 511 F 3d 431 434—35 (4th C1r 2007) Mr
Hardy cla1ms that h1s post arlest confess1on should have been supplessed because
.the detect1ves d1d not. prov1de h1m w1th'the requ1s1te MLranda warn1ngs pr1or to h1s
‘quest1on1ng Mem Supp Mot Vacate at 6 ECF No 117. However, as d1scussed in
the preced1ng Sect1on IV(A) defense counsel conducted a thorough 1nvest1gat1on and
reasonably determmed that any c‘hallenge prem1sed on a lack of Miranda Warn1ngs
or the 1nvoluntary nature of Mr. Hardy s confess1on Would have been frivolous.

First, the outcome of the proposed mot1on to suppress Would likely depend, in
pa1t ona cred1b1llty determ1nat1on from th1s Court Defense counsel indicated that
Detect1ves Chne and Kempf assured her that Detect1ve Kempf properly adv1sed Mr.
Hardy of h1s MLranda rlghts in Detective Cl1ne s presence and understood that they
Would test1fy that Mr. Hardy waived such r1ghts 8 Tayman Aff at 3—4, Resp Opp'n,
ECF No. 127-1. By contrast Mr. Ha1 dy argues that he never rece1ved any Mzranda
warnlngs and it appears that hlS testlmony would have formed the only piece of evi-
dence to support his claim. Mem. Supp. Mot. Vacate at 6—8 ECF No. 117 G1ven Mr
Hardy S cr1m1nal record which includes mult1ple felony conv1ct1ons and the jail call

recordings where he considered having other 1nd1v1duals falsely take the b.lame for

h1s charges the Court finds that any mot1on to suppress Would have involved signif-

1cant concerns about the cred1b1hty of Mr Hardys test1mony, part1cularly when

-8 Although the Court does not find a ctedibility determination necessary to decide the
issue of prejudice, the Court notes that it observed both detectives’ testimonies, which
included substantial discussion on Détective Kempf's advisement of Mr. Hardy’s Mi-
randa rights and Mr. Hardy’s waiver of those rights, during trial and found both de-
tectives credible.
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compared to the testimonies of two expeiienced detectives See Scott v. United States,
No. 2: 13cr164 2018 WL 1545586 at *5 (E. D Va Mar 29 2018) (ﬁnding w1thout a
hearing that defendant could not show that the pioposed motion to suppress defend-
ant s confession was nieritorious and likely would have heen grante‘d” given agent S
anticipated testimony that the defendant re‘ceived Mirandd warnings, which directly
contiadicted defendant s sole bas1s for suppress1on—his own testimony), United

States v. WLlson 146 F Supp 3d 472 478 79 (E. D N.Y. 2015) (ﬁnding without a

hearing that defense counsels deCISlon to not file a motion to suppress defendants

confession did not pre]udice defendant given the agent s trial testimony that defend-

ant received Mzranda warnings and knowingly Waived such iights) see also United
States v. Mason 774 F. 3d 824 830 (4th Cii 2014) (“We have cons1stently made ¢lear
that we do not penalize attorneys for failing to bring novel or long-shot contentions.”).
Second, outside of any potential testimony, the eVidence does not suggest that
Mr. Hardy s confessmn was involuntary or that officers applied undue pressure in
any way. Defense counsel evaluated the audio and video records of Mr Hardy s con-
fession and also reached this concluSion Tayman Aff. at 4 Resp. Opp n, ECF No 127-
1 The recordings showed that the detectives wanted Mr Hardy to cooperate and Mr.
Hardy expressed interest in the benefits of cooperation Id. Mr. Hardy also received
food, drinks, and medical care during the custodial 1nterv1ew Id. When Mr Hardy
backtracked on his prior consent to a phone seaich and wrote that his consent was
“under duress,” the detectives declined fo open his phone. Id:. at 5 Additionally, Mr.

‘Hardy has had extensive contact ,with thej criminal legal system, includi:n‘g a 2009
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federal conviction, which suggests a familiarity with his consti#utiéna_l:rights. Id.
However, at no point during the interview dler Hardy ind_icg;p?) th,%t'he wanted to
stop the_interview-ﬁor express that he Want,ed gn__‘g‘ttor‘ney. Id Based on;tﬁe_totality
of the evidence, the Court does not find: it likelyv ;_fch.at the m_oj:}gg to supi)re,s.s would
have been granted and finds that defense cqvun‘sf(‘_elﬂ reasonably regched this‘conclusion
as well after ‘exte‘ns'-ive; investigation of the fap’gg and law. See Tayman Aff. at 6, _Resp ',

Opp’n, ECF No. 127-1.

o ATURTES

.. Moreover, defense couvnsgl__iindica'vcgs :tchat_'s_he_’ihad adv-i_seld M1 Hardy of her
assessﬁlent that there was no nonjfrivologszbgs‘ig vforE fi_lipg a r]gl__()!:ion to suppress and
Mr. Hardy had no objection to this decﬁisiop._'ilfgymar'l Aff at 6, Besfpf O.pp’n'.‘,l_v_‘ECF Né.
127-1. She attests that Mr. Hardy did not raise any bc‘on_cernbL ’1;]t.'1at he ha(iz_no? been
advised of his Miranda rights until the__midd}e pf trial Whenﬂ the detectives ill'ldicai:ed

during cross-examination that they purposely did not record the Miranda warnings.

Id. Mx. Hardy does not dispute the timing of these events in his filings. Giyen that

Mr. Hardy did not even mention the alleged lack of Miranda warnings until the mid-
dle of trial, defense counsel would not have had any opportunity to file a motion to
suppress. Sée Min{}te Entry, ECF No. 26 (listing a pretrial motions deadline of Janu-
ary 11, 2019—nearly two months prior to trial). These circumstances further bolster
the Court’s view that defense counsel provided effective assistance and that shLe reé-
sonablj determined, after extensive investigation, that any motion to suppress Mr.

Hardy’s confession would have been frivolous. See Sexton, 163 F.3d at 885. For these




Case 4:18-cr-00077-AWA-DEM  Document 130 Filed 06/05/24 Page 23 of 23 PagelD# 1893

reaso.h's,- .1;he Court c;)';lcludes that MrHa1dy’s ineffoctive assistance of counsel claim '
based on the failure to file a motion to suppress is without merit.
V. CONCLUSION

For theforegomg reasons, Mr lH'ali"dy"s' Motion Under 28 U.S.C. § 2255 to Va-
cate, Set Aside, or Correct Sentence (ECF NG, 116) is DENIED. The Court DENIES
a ce’rtiﬁcate of appeaiability puré’iiaht ti’):"l{ﬁlé 22(b) of the Federal Rules of Appellate
Proceciure because Petitioner has failed ‘to démb.n'strate a “substantial’showing of the
denial of a constitutional right ” 28 U.S:C. § 2263(c)(2); Miller-El v. Cockrell, 537 U.S. -
322, 335—38 (2003). Petitioner is ADVISED that if he intends to appeal and seek a
ceftificate of appeala‘;t;iiity from lfhe United ‘States Court of Appeals for the Fourth
Circuit, he must fér?ﬁafd a Qr'i'ti';‘en Nbﬁiée of Appeal to the Clerk of the United States
District Court, United States Courthouss; 600 Granby Street; Norfolk, Virginia,
23510 Witi'hin sixty. aéys from the da't'et of this Order. "

The Clerk is REQUESTED to fdrward a copy of this Order to Petitioner and

the Assistant United States Attorney. ~

" IT IS SO ORDERED.

Is/
Arenda L. Wright Allen
United States District Judge

June 5, 2024
Norfolk, Virginia




