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Court of Appeals,

IT IS ORDERED that said Petition for Writ of Certiorari shall be, and the

same hereby is, DENIED.
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The summaries of the Colorado Court of Appeals published opinions
constitute no part of the opinion of the division but have been prepared by
the division for the convenience of the reader. Theysumjggies may not be
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should be resolved in favor of the language in the opinion.

SUMMARY
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2024CO0OA119
No. 22CA0792, People v. Feldman — Government — County
Officers — Coroner — Cause and Manner of Death;

Constitutional Law — Separation of Powers — Subdelegation
Doctrine

As a matter of first impression, a division of the court of
appeals holds that, when the county coroner certifies the cause and
manner of a victim’s death as “undetermined,” the prosecution may
present other evidence regarding the cause and manner of the
victim’s death in a subsequent criminal proceeding, even if it
conflicts with the coroner’s determination. The division rejects the
defendant’s argument that the prosecution’s expert witness

usurped the county coroner’s sole authority to determine the cause

and manner of the victim’s death, thereby violating either the

subdelegation doctrine or the separation of powers doctrine.




*. 7 ‘Because the division rejects the defendant’s réemaining

contentions on appeal — that the district court erred by admitting

improper expert testifnony, denyirigd‘_eferél.s'e "_c_ou;n'sélfsi. motion for a:
ﬁiistri’al,rarﬁd‘édniittihg imprbpef character ev1dence—the h

defendant’s conviction for first degree murder is affirmed. | |
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91 ° -Defendant, Robert:W: Feldman,:appeals the judgment of
conviction entered on a jury verdict finding him guilty of first degree
murder. Because we reject Feldman's constitutional argument that
the prosecution’s expert usurped the ‘¢otinty coroner’s sole = =
authority by testifying about the cause and ‘manner of the victim’s-
death and reject his other challenges; we'affirm. -

L. Background

92 '~ Feldman and the victim weresmarried.and had two children.

13  Around 9 a.m:on:March:1,:2015: Feldman drove the children
to Sunday school:: Thewvictimhad planned to pick them up-at noon:
and take them to a-Purim carnival;»»burt:she never showed up toy: -
school and did not.answer her phone:when the.school’s director.
called her... . = o ovesgn e Soamian

- Shortly:after 1 p.m.;:Feldman:picked the children up frpm
school anditook:them: toithe carnival..sHe and the children returned
home around 3:p.m. - At 3:21 p.rh., Feldman called 911 to report -

[ P R B
proile ey

i 11_.1'

1'ln the1r answer brlef the People 1ncbrrectly descrlbe the Pur1m
carnival as a ‘church” carm)val Purim is-a Jewish holiday .
commemoratmg the saving of the Jews from a ‘threatened massacre
in ancient Persia. . See: Encyclopedia Britannica, Purim, (database -
updated Oct. 21, 2024) https://perma.cc/D3NT-ZHEM. =~ |




that he had found the victim unconscious in the bathtub with the
shower running, ;

95 .- When emergency personnel arrived, the victim was lying naked
on her back on the bathroom floor; Feldman explained that he had -
pulled her out of the bathtub. The victim had no pulse,.and she did
not respond to aﬁy medical treatment. Bruises. an_dab.‘rasions
covered her body.

96 ‘An autopsy'revealed that the victim had sustained almost all
of the injuries before her death.. A forensic pathologist also': -
discovered that the victim had an enlarged heait and a varie'tyof o
chronic health conditions, .in:ciuding kidney disease and obesity, all.
of which put her at an increased risk of death. The pathologist was-
unable to determine the cause and manner of the victim’s.death.:

97 Several months:later, the police received a call from S.M:, who
reported that she and Feldmian had engaged-in-sexual relations . .
three days before the.victim:died., S.M. told the police that she had .
contacted the victim about Feldman’s affair the morning of the
victim’s death and that,du?ingtheu phone call, ?’c‘_hc’Vi’ctirq had told

S.M. “'m done with him’; Feldman had cheated on her before; and '

she “thought we were ‘past that.” The-policé then took additional
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steps-to investigaté the victim’s death as a homicide; including *
consulting Dr. William Smock, a medical expert who opined that the
victim had died from a-c'ombina_tion' of strangulation and
suffocation:’

18 ~ The People charged Feldman with first degree murder. ‘At
trial, the prosecution’s primary theory was that Féldman kille‘d ‘his

wife because she‘had discovered his extiarnarital affair; he feared

that she would leave him as a result, so he killed her before she had

the chance todo so.” " "

99" The jury found Féldian guilfy as charged. The district court

séntencéd him to life 1npr1son without the p0331b111ty of p'al;oiét'
I Discussion "

110 ‘Feldman conténds thatwe must 1eéverse his' conviction
because the dis-’trict;cc“)ﬁr“t erroneousiy (1) permitted the prosecution’
to usurp the county coroner’s authorily by presenting Dr. Smock’s’
testimony regaiding the cause and maiiner of the victim’s death; (2)
admitted improper expert testimony by Dr. Smock; (3) denied
defense counsel’s motion for a 'rhis‘ffial';' and (4) admitted improper

character evidence. He also contends that the cumulative effect of




-

these alleged errors warrants reversal. We address and reject each -

of his contentions in turn. .- . , . N e
- A.--+ Cause,and :-Manner of Death -+ - ..
911 Feldman first asserts that Dr. Smock’s testimony usurped the
county coroner’s sole authority to determine the cause and manner
of the victim’s death, thereby.violating either the subdelegation
doctrine or the separation. of powers:doctrine: We perceive no
gonstit,ution_al.viQ].gtion.,. e
1. Additional Background . . ., .- .
112 _D_r._‘_K‘elly,K,.qbyla‘;.jlslj{i~Pze;r'forr.ne_<‘i the victim’s autopsy under the
superyisiqg of '[,')r_t .M_el‘__jedit,l.q’_.Fgaur;:k,_ .e}"fore_,qs\ic pajchologigt. As n,otiezg,;
the autopsy revealed that ft‘l';'e:r__\_r‘ictim_ had an enlarged heart and a
variety of chronic health conditions and that most of the victim’s
injuries had occurred before she.died. Dr. Kobylanski, in. . .
consultation with Dr.. Frank and the coroner, could not determine
how the victim died, -Dr, Frank, certified the cause and manner of...,
death on the victim’s death. ge(tiﬂgate as “undetermined,” -
explaining that she requires,99.9% certainty before classifying a . .
deceas,edfs_lr_nanp_e;,r of dﬁeatlj_lug:s 1‘235.'hprpicide and d1d not have that . ..

degree of certainty in this case.




113" -Twoyears later, the prosecution retained Dr.'Smock as an -
expertin strangulation and forensi¢ meédicine. -After reviéwing the
autopsy results and:-photos ‘of the victim taken thefday she died, Dr:
Smock wrote a‘report in which'hie opinéd that the victim had died
from a combination of strangulation and suffocation. - - °

914  Defense counsel filed a‘pretrial motion to exclude Dr. Smock’s

testimory about the cause and’mariner 6f the victim’s death;

reaSorling that such testimony would usurp the c'ordn'eif’s sole * "
authority to determiné the datise arid’ffiadnner of the victim’s death’
under sections ‘30<10:606 arid 26065, 'C.R.S. 2024. The district *
cotirt'denied the thotion. ~* '+

915 At trial; Dr’Smock ‘tést’i"ﬁ“éd""that'ﬁ%‘"‘bé_lfiié\?éd the victim “died" -
from asphyxia from the’combination of '§trangulation and
suffocationi; based on the injuries and patterns of the bruisitrig and
where the'biood wént #nd didn’t go” 3¢ &

‘041 "Standatrd of Review add Applicable Law

916" . We review-questions of law concerhing:the separation of
powers doctrinie de'novo? ‘Hickerson: v ¥essels, 2014 CO2, 110,
316 P.3d 620, 623. That doctrine provides that-Colerado’s

executive, legislative, and judicial branches of government “shall co-




operate with and complement, and at the same time act as checks

and balances against one another],] but shall not interfere with-or. :

encroach on the authority or:within the province of the other.” .

Lobato v. State, 218 P.3d 358, 372 (Colo.-2009) (quoting Smith v. -
Miller, 384 P.2d 738, 741 (Colo. 1963)); see. Colo. Const. art. III. | -
+ ~ 3. - -Analysis *

117  The Colorado Constitytion creates the. elected cffice.of county.
coroner. Colq. Const..art. XIV, § 8“The coroner, in.cooperation .. -
with law.enforcement, shall.make all proper, .inq_qli'ry.‘in\ :or.vde;,to;.‘ :
determine the cause and manner of death of any, person in his or.. ..
her jurisdiction who has died” and issue a death.certificate under ...
certain .cjrcuméta_.nce_s including “[w]hen. no physician is in
attendanc¢ 2§ 30-105606(1)(b), (4)(a). In some cases, “[t]he coroner.
or his or her .designeqﬁi$h,gll.f.,f .,have a fq;ensic _autqpsyperformf;gi?’_ o
by a board-certified forensic pathologist, a physician who has . .
completed a forensic. pathology. fellowship and is practicing forensic
pathology in Colorado;:or, a pathology resident or forensic pathology
fellow under a board-certified forensic pathologist’s- supervision. ..

§§ 30-10-606(2); :606.5(2)(a):(d).. - : - . o £




918 . Feldman asserts that these provisions give the coroneér or the
forensic pathologist whom the cor'oner'orders‘to-.perform-the
autopsy sole'discretion to-determin.elthe ‘cause and manner of an” "
unattended death and, consequently, 'preclud‘e.the-proéeciuvtiori from
presenting testimony regarding the éause*an-d manner of-an -
unattended death from anyone other than those two-individuals.. In
this regard,-he raises two arguments forreversal, both of which we
reject. .« . o T I PR F I R

. .a.. ! :Subdelegation Argument
119  Feldmandirst argues-that, .if the coroner is part of the.

executive branch; the prosecution violated the subdelegation

doctrine by introducing Dr. anockfs testimony-because that

doctrine prevents an agency 'Within_‘. one. governmental branch from -
delegating its authority to a “co-equal agency”* within £he same -
branch. -Because.the district. attorney’s.office and the coroner’s
office are coequal agencies within the lexecutive branch, his
argument continues, “the county coroner. could not delegate -— and
the’county prosecutor could not usurp=— the power to determine

cause and manner of death.”




920 - Even if we were-to as.'suﬂme‘that the district attorney’s office
and the coroner's.office are coequal agencies within the executive. .. :
branch;? Feldman has not demonstrated that the subdelegation .-
doctrine applies-in €olerade. He cites no Colorado case, nor are We
aware of one, that.addresses the doctrine.. The few cases on which -
he relies are inapposite, ‘as-they.discuss: -:the: conceptiof - ..
subdelegation largely within-the federal -administrative agency:. . -
context, which bears no relevance to this case. See, e.g., U.S. .

Telecom Ass’n v. FCC;359 F.3d.554,564-66 (D.C. Cir. 2004) (The

Federal Comimunications Coemmission cannot:subdelegate its. =

authority to statercommissions; in part-because “delegation‘to
outside entities incréases-the risk that'these parties will not share i
the. agency’s .‘national:vision and perspective,’ and thus may pursue:
goals inconsistent with those-ofithe agency and the undérlying ..= >©
statutory scheme:” (quoting. Nat’l Park & Conservdtion Ass’n v..= 7 <.
Stanton, 54 'F: Supp. 2d.:7,20:(D.D.C. 1999))). .~ .

g 21 - Additionally, even if thesubdelegation doctrine applies in

Colorado, we coriclude that-the:doctrine is not implicated under the:

2 The district attorney’s office is part of the executive branch. See
People v. Dist. Ct., 767 P.2d 239, 240 (Colo. 1989).

3




circumstances of this case because no delegation occurred: The
coroner and forensic pathologist performéd their duties to conduct -
a forensic autopsy, determine the cauisé and-manner of death; and

issue a death certificate; without delegating them to ‘the district = *

attorney’s office. If the prosecution had asked-the coroner to

change his determination regarding: théi:'i:au'se and'manner of the
victim’sv}death;" alter her death certificate, or-have her autopsy” = = - -
perfornied by someone other-than a qualifiéd forensic pathologist,
the: subdel‘ega’cidn doctritte ‘mfight corniceivably-apply. However; the
prosecution. merely éxercised 1ts ‘autherity to prosecute’crimes by - -
presenting evidence at Feldman’s trialabotit-how the victim died -+
an issue that the jury was tasked with déciding. Such’evidence is ~
especially helpful where, as here, the cororier-and forensic = =
péthoibgi-s*:’could not deterrnine how the victim: died.

§22  Carrick v. Locke; 882 P.2d 173 (Wagh:1994), and Roarkv.
Lyle; 116 N.E:2d 817 {Ohio Ct. Com. FL.), aff'd'mem., 121 N.E.2d -
837 (Ohio Ct. App. 1952), on Which»Fel'tlrﬂaﬁ'relies, are not'te the - -
contrary. Iit‘Carrick, the Washingtén Supremie Court rejected an -
argument that permitting a district court judge to conducta - -

coroner’s inquest into a death constitutes an improper delegation of




b

the coroner’s authority.. 882:{P».2d,at‘ 176-79. In Roark,.the Court of
Common Pleas of Ohio. ruled that it is unconstitutional for the
judiciary to direct a coroner to-change his determination regarding :.
the cause and manner-of death and-alter the death certificate.
accordingly., 116 N.E.2d at.818-19.

123 ... :Unliké in. Carrick and:- Roark, ‘thi’s case does nof ihvolve a. .-
situation in: which someene.other;than the coroner performed the. -
coroner’s.duties or one in which somecne directed the coroner to. .-.- :
change his determination regarding the-cause and manner of the - '
vict_im?s death and qlte._r.,vhe.rJ;d,eath_‘certiﬁpate-,.;.; To the eontrary, thc i

coroner performed his-statutory duties without interference. The: - -

performance.of those duties:in-ne way precluded the-prosecution -

from presenting other evidence regarding the cause and I,I,lzsgnn»er_Qfg-_-:i
the victim’s death in a-subsequent criminal ,pro_ce.-eding, even if it;, - ;
conflicted with the coroner’s.determination.” See Lockwood v, *

Travelers Ins. Co., 498~P;22d 947, 952 (Colo. 1972) {Statements in a
death certificate are.“rebuttable by evidence; be it d.ir‘e'ct ;or N
circumstantial, which: tends to show the actual c*ircur_n_stancss; e

surrounding thc;death.;’?)/(citation:omitt_cd). S




" ..~ b. :" Separation of Powers Argiiment °

124  Feldman alternatively argues that, if the coroner is part of the

legislative:branch, the proSeéutionr,:sas_;-pjart ‘of the exeputive branch,
violated the separation of power_}é doctrine by: imtroduéinglfDr. TR
Smock’s'tcstimony». ST A S 5 NENOF S AP

925 - We disagree ,v.vith“,-the parties’ assertions that Feldman
preserved his separation of.powers-challenge.> ©Cur review of the:i.
record-shows that defense counsel never:argued. that the coroner is-
part of:therlegislative branch iorrthat:thesprosecution etherwise-
violated:'the separation-ofipowers doctrine.: :Counsel’s only:~ ..t >
argument regarding the prosecution’s alleged usurpation of the .. -
coroner’s authority pertained toithe subdelegation doctrine and was
premiised on the dssumption that thé ¢oroneris part of the”
executive branch. Accordingly, Feldign’s separation 01; powers i - -
challenge is subject to plain error review. See Reyna-Abarca v.
People, 2017 CO 15, 1[ 47,390 P.3d 816, 823 (a defendant in a
criminal case may raise a constitutional claim.for the first time on

appeal, and, unless the claim was waived or invited, an appellate - ,

court will review_it for plain error).




-~

926 Feldman offers: no, support for his contention that the coroner
is part of-the ilegiSlative branch. Feldman: cites only the -
cons‘titutio'nal:.p-rovision‘that:‘create~s<the elected office of county. .i=
coroner. ..See Coloe. Const. art: XV, § 8. :Nothing.in that provision -
states or even suggests that the coroner is part of the legislative .

branch. Moreover; we agree with the People that.there is nothing

legislative about:a.coroner’s duties; including:the duty to determine,

the cause ‘and manner of an 'unatten.-d.ed'.death:L:—‘ whichyaccording .
to section .30:1.0-606(1),; shall be done in-cooperation-with:law.
enforcement officials.3 .His:separation-of:péwers: challenge thus fails
by its-own terms: <. -
v roeee e e BU r Expert Testimony. Ll

927 Feldman: next,challenges Dr; Smock’s opinions-as inadmissible

expert testimony..: We.srejectshis,; challenge. -

3 Indeéd, mahy of the Coronér’s duties overlap significintly with =~
those of law enforcement officials. See, e.g., § 30-10-604, C.R.S.
2024 (“When thiere is no sheriff in"any éounty, it is ‘the duty of thie ~
coroner to exercise all the powers and duties of the sheriff of his
county until a sheriff is appointed or elected and qualified . . . .”).

12




1. Standard of Review and Applicable Law

7128 -Wereview a district court’s evidentiary rulings for an abuse of*

discretion.- Kuizly v. People, 2019 CO-55; | 8, 442 P.3d 838, 841

A court abuses-its discretion if its ruling is manifestly arbitrary,
unreasonable; or unfair or if it misapplies the law: :Péople v
Battigalli-Ansell,-2021-COA-52M; §- 30, 492-P.3d 376, 384. " -~

129  CRE 702'afid CRE 403 govern' thie admissibility of expert -+ 7 -
testimony.- “[Ujndeér these eviden:tiary rules, admissibility of expert
testimony requires. that the teéstimony be relevant and reliable, and
that the probative vaiue of the evidenice fot ‘be'substantially’ -+
outweighed: by any of the countervailinig considerations contained in
CRE 403.” ' Kutzly, § 10, 442 P.3d at 841. "A district court’s 7
determiriation of whether the evidence i§ reliable “should be broad
in'nature and-consider the totality of thé circumstances of each '~ -
specific case.”  People v: Shreck; 22 P.3d°68; 77 (Colo. 200 1). In -
rmaking this detérminatidn, 1he co"urt--'sflibﬁid- considéer whether the -
sc"ientiﬁciiprincip}es underlying the witit3ss’s téstimony are
reasonably reliable and whether the witﬁéés i§ qualified to testify ©
about such matters by virtue of the witnnass’s experience,

knowledge, training, or skill. Id:; see CRE 702.

13




2. .Analysis

130 Feldman asserts that Dr.-Smock was not qualified to testify
about the.cause and manner -of the victim’s death because he is rio:t
a forensic pathoelogist and that his testimony. was therefore -
unreliable. Whether Dr..Smock is a forensic pathologist is not - .
dispositive of this issue, however.: As discussed above, a district
court’s reliability determination is based on the totality of the
circumstances and considers.the witness’s subject matter expertise.
Shreck, 22.P.3d at 77. Dr. Smock’s seventy-one-page curriculum .-,
vitae indicated that his experience includes treating or consulting .
with thousands of strangulation and suffocation patients, assisting
in thousands of autopsies, publishing extensively in the fields of: - .
emergency and forensic:medicine, and working as a police. surgeon -
and a medical director for the Institute on, Strangulation Prevention;
Based on his experience,.we, ¢conclude that the trial-court did not...
abuse its discretion by admitting Dr. Smock as an expert in clinical

forensic medicine and. strangulation to opine that the victim’s

bruises were consistent with strangulation and suffocation.. ... . -

931

victim’s injuries was speculative because he did not participate in- |

14




the victim’s autopsy but instead formed his opinion after reviewing
the autopsy report years after Dr. Kob’ylanski' performed the -
autopsy. .However, he does not expiaiﬁ"-hovs}<iDr.' Smock’s lack of -
participation in the autopsy rendered his/testitnony speculativé ‘or
otherwiee‘unreliable;---‘Indeed, even Dr! Frank, who supervised:the -
autopsy, agreed with Dr. Smock’s determination that the victim -~

more likely died:from suffocation dnd strangulation than from *

or whether a quahﬁed expert accurately. apphed a reliable

-t

"\11}
»

methodology go 'ro the vretght of th‘e ewdence not 1ts admlqsﬂuhtj}, :
People v. Shanks 9019 C‘OA 160 1T 12 467 P °d 1228 1234 ana
concerns abOLt the degree of eertamty to whi ch the expert holds
hlsopmlon are ~§ufﬁéiehtly addreésed' by vigorous ero‘és-

examination, presentation. of contrary evidence, and careful

instruction on the burden of proof rather than exclusion,” Est. of




Ford v. Eicher, 250 P.3d 262,266.(Cclo. 2011).4 -Here, defense: -

counsel not only cross-examined. Dr."Smock vigorously but also-
critiqued his testimony. during.closing argument by highlighting his-
alleged lack-of .qualificationsi- v~y - -0 - e 0y

132 - In addition, we reject Feldman’s contention that Dr. Smock’s:
testimony was argumentative: and amounted-to improper bolstering.
Contrary, to F: eldman s -assertion that Dr. Smock ° repea‘redly told the
jury that he had ‘the best’ opinion and the board-certified. forensic-

N T S
P AR P - " . . . a3 . S

4 Feldman cites numerous cases from other Jur1sdlctlons to support
his argumerit that Dr’ Striodk’s: ‘testimony wds inadmissible. ‘See
Boerste v. Ellis, LLC, No. 3:17-CV-298-BJB-CHL, 2021 WL
6101678, at *10-12-(W.D. Ky Sept 29, 2021) (unpubhshed report
and recommendatlon) (Although Dr. Smock was eminently quahﬁed
to offer his opinions and obsetrvations regarding the plaintiff’s™
injuries, his testimony about “police practices, towing operations, or
security matters” was ihadmissible because it exceeded' the scope of
his expertise.), adopted, 2021 WL 5449003 (W.D. Ky. Nov. 22, 2021)
(unpublished order); Conner v. Stdte, No."46924,:2020 WL 2301 190;
at *4 (Idaho Ct. App. May 8, 2020) (unpublished opinion) (ﬁndlng _
Dr. Smock’s expert testimony about defensive wounds was *© -~ -7
inadmissible because of a discovery violation); Jenkins v. Ky. Ret.
Sys., No. 2018-CA-000395-MR, 2019 WL 4565240, at *3 (Ky. Ct.
App. Sept. 20, 2019) (unpublished opinion) (affirming a decision in
which a hearing officer found that Dr. Smock’s testimony was “less
persuasive” than that of another doctor). These cases are
inapposite; it appears that Feldman cites them only because they
involved Dr. Smock’s testimony. His testimony in other cases has
no relevance to the admissibility of his testimony in this case, and
the other cases do not address Dr. Smock’s qualifications in the
context of this case.

]}6




pathologists were wrong,” our review of the record shows that Dr. -
Smock never cldimed he had the best opinion and that his only"
critique of the pathologists — that £h?ei*ef were “{m]ultiple things that
were missed” in the autopsy — was subject toan ebjection thatthe
court sustained on the grounds that the jprosecution ‘had not
disclosed such testimony to the defense before trial.: - -

933 " In sum; thé record supperts the-district court’s ‘determination

that' Dr. Smock’s expert testimory was admissible: His testimony

was relevantiand reliable; aihd he was qualified tc opine on the-

cause and mianner of thHevictim’s death based on his extensive: -
medical expérience. . i '
C. Denial of Motion for a Mistrial
134  Feldman asserts that the district court abmsed its discretion
by ‘denying:defense counsei’s moticn for a mistrial after the jury
héard inadmissibie testimony. We disagres.
1: . Additional Backgrotind
935  Beforetrial, the district court ruled that Linda Malman, the -
victim’s-aunt, could testify whether the victim had expressed “fears
about anything in the marriage” but could not testify that “she was .

pretty sure [Feldman]| threatened to kill [the Vicfim].” In response to

17




the prosecutor’s question,. “Did she ever express any fears about: ;- -
[Feldman]?” at trial, however, Malman testified, “She told me that: - -,
when - we had talked about:her:leaving and the options.of, you
know, moving and whatnot,:she chuckled and she said to me, ‘He'll
kill me before he.lets me leave.” . R

1 36 Defense counsel.objected to Malman’s testimony. - The district

court sustained the objection-and instructed:the jury to disregard

Malman'’s. answer...Counsel then. moved for.a-mistrial, which the-,-*
court denied. A-juror later submitted a,question-asking-whether:
the victim had ever told Malman: that Feldman was,physically or ;- .-
verbally ai)usive toward her, but the court did not ask Malman the -
juror’s question.-, = - :

. 2. :Standard of Review and Applicable Law. . ‘-

937 We review a district court’s d.enia»l of a motion., for a mistrial for:
an abuse of discretion. Pqu_gl,e v. Rios, 2020 COA 2, 5 22,463 P.3d:
322, 328. “Because a mistrial is ‘the mogst drastic of remedies,’ it is
‘only warranted where the prejudice to theé accused .is too
substantial to be remedied by-other means.” Id./{quoting Pecple v..:

Abbott, 690.P.2d 1263; 1269.{Colo. 1984j).

<




9 38 . . “Factors relevant in considering whether a mistrial should be

declared include the nature of the inadmissible evidence, the weight

of the admissible evidérice of guilt, and the value of-a.cautionary

' ins‘tru—‘ctidn.” ‘People v. Tillery, 231 P.3d 36, 43'(Colc. App.-2009)," -

aff’d sub nom. People v. Simon, 266 P.3d 1099 (Colo:2011).
3. Analysis -

139  We perceive no abuse ofsdis(:retizqn; in the district court’s .~ ¢
refusaln‘to grant def_er-]se counsel’s moticn for a mistrial based on .-
Malman'’s testimony: Thél,il'gli' ;i-na.dmiSS'iIJIé, ‘her testimony did:not
warrant .a mistrial for thj:ee'_,-i"feasbns._ S e s

9 40 First, as the district court noted, Malman’s use of thé word - <
“chuckled” put her testimony 111 “a different liglhit.” - By testifying
that the victim chuckled when. she sai& that Feldman _WOUld. kill her
before letting-hér leave the "r‘narrié'ge,”Malman- suggested the victim -
was not‘sérious. : -The'staﬂt’ement was also fleeting; neither the -
prosecﬁtof nor defense counsel referred to it (Qr to any other portion
of Malman’s testimony).during closing argument. See Peoplev.: ..
Perez, 2024 COA 94,947, . P.3d.- ;i s

f41 - Second,it does not appeat that:the prosecution intentionally

elicited Malman’s statement. . To be sure; theprosecutor asked: - .

19




Malman what.theivictim had said about her fears of Feldman. The .
district court, however,-had previously ruled that ~th¢'prosecutor{ o
could ask Malman: ab@ﬁt the victim’s fears of Féldman; .The .
prosecutor also toldthe.court during defense counsel’s motion for a
mistrial that.she had warned Malman before trial that the .. - , * .
statement at issue would not.-be admissible. Cf. Pebple v. Dist. Ct.,

767 P.2d 239, 2414Colo.. 1989).{(“When a prosecuting attorney

purposefully exposes: the jury torinadmissible and highly prejudicial:

evidence, [her| conduct will moti bé*condoned, -and. a new-trial will.be
granted.”); People v. Goldsberry, 509 B:2d-801, 804 (Colo. 1973} ::
(same): = s Cwc o E e e | C e
1 42 ';{["hird;-the ‘district court’sicurdtive instruction sufficiéntly ... .
remedied any errof im-the jurors™ hearing Malman’s:'state‘ment.- *See:
Vigilv. People, 731 P.2d:171:35:716:(Colo. 1987) ("‘.Genefal‘ly;l an error:;
in the admissionsof.evidencezmay ;be cured by withdrawing.the. - ../
evidence .Ifrom the jury’siconsideration.and. instructing the jury-to.=: .
disregard it.”). Absent:evidernce to thea:contrary,;we’!mu“‘st: presume. -
that the jliry followéd that instruétion. See Qwest Servs.'Cotp. v. - -
Blood, 252‘5.P.:3-d,“1'07'1:,'-"1088:‘_‘(@010.*‘20l'l‘)-‘.!:,:- To the extent Feldman

argues that the jury did notfollow the court’s inistruction because.

20




one juror'submitted a question about whether Feldman had " .-

emotionally:-or physically abused the vietim, we réject his argument.

Only one juror'submitted a question’b cn-this topic; and the juror =
may have submitted it in response to Malman’s earlier statement
that ﬁhe Victim and Feldman fh'éd'fou"ght during 'their ‘f’ne{rfiage.
Defense counsel did not object to that stdtement ‘at ‘triial,iar‘id“% .
Feldman does not challénge its admissibility on appeal. ‘Moreover, -
the court went beyond instructing the jury to disregard the
inadmissible testimony by precliding the prosec¢utor from asking -
Malmath additional qaestichis about whether the victim had felt-
afraid of Feldmarn emotionally and physically’and whethér Feldman-
had bullied: the victim —- questions the“court Had pfevibhs"ly-‘fddnd"
permiissiblé: . 0 2T e S
D. - Character Evidence =~
9 43 Feldman asserts t=hfaf the district-court abused its discretion
by admitting improper testimony abcut his character. Again, we -
disagree.. .’
1.~ -Additional-Background -
944  Before trial, the district court ruled that Ben Smith, Feldman’s

close friend and neighbor, could testify about Feldman’s allegedly




disingenuous expressions of emotions and comments re'garding.vt-,hé»-,
victim’s ailing health as evidence of motive and intent, provided he-.
had personal knowledge and did not use the words “faking” or -
“lying.” - .

145 At trial, Smith testified that.he and Feldman went to a bar the

week befo.re'\the victim-died. When Smith asked Feldman how.the . ;

victim was doing and what was making her.so sick, Feldman “would
do the teary-eyed and crack: his voice and say how dire the situation
is.” When a third person showed up, Feldman. “inst_aritly snapped. . -.
out of that” and acted normally, and “it wasn’t until we left the bar -
that he went back” to.how he had been acting before the third ;. ;.
person:showed up.  Smith testified, “I did get the feeling something-:
was really wrong, very bad, and . . . I just felt like that night I was -,
— something bad was.going to happen, and I:was going to be, like,
an alibi.” He also-testified that he ‘had a bad feeli'ng" and felt™
“guilty . .-. . Like I could have done something.” Defense Counsel
objected to these statements and moved for a mistrial, but the .coﬁ'r.t

overruled the objection and:denied the mistrial motion.




2. - Standard of Review

§ 46-... As noted, we review a district court’s evidenfﬁiary rulings for an
abuse of discretion: ' People v. Knapp,:2020 COA 107, 9 31, 487
P.Sdf.l’243‘,’.1;252.. ORE

~. 3. Analysis. . o st o

147, .. We reject Feldman’s con’}centiqn;t\h’at Smith’s ,tevstimony, about -
Feldman’s feigned emotions the week before the victim died : - .., .-
constituted improper character evidence., Although evidence of a

person’s character generally is not admissible to: prove that the .

person acted in conformity-with a given-character traitona: . .,

particular eccasion, CRE 404(a); “a lay witness. may give-a summary
opinion of another person’s behavior, motivation, intent, or state of -
mind if . . . [the] witness has personally -»‘Qbscrved the physical
activity of another, and summérizes hr; ‘sensory impressions
thereof.‘ 7 People v. Accsta, 2014 CO;AA-&Z-;, 733, 338P.3d 472; 479,
(quotingPebple v. Farley, 712-P.2d 1116, 1119:(Colo. App. 1985));: .
see CRE-,_?O],".-'.;That is what occurred: irf this-case: The prosecution
laid & sufficient-foundation that Smith:had.personally observed /.. .
Feldman’s behavior and that Smith knew F_e,ldmaﬁ..well enough to. -

characterize his expressions of emotions and comments about the




victim’s ailing health as disingenuous. See Acosta, 19 26, 45-47,
338 P.3d at 478,481 (a'witness’s statement that the defendant was
“very guilty-looking” was a proper, admissible lay opinion); ¢f. : - .
Howard-Walker v. People, 2019 CO 69, § 34, 443 P.34°1007,-1013
(a detective’s testimony about why he thought the defendant’s
gitlfriend had -beencrying \;Ja'é'ifﬂp.i‘dpél*'bec'éuéé he lacked personal
knowledge):' vt s T T R SO

9 48 * Nor:are-we perstiaded that Liggett v:-People, 135 P.3d. 725
(Colo:. 2006), on‘which:Feldian relies,; requires:a different
conclusion.! Tn ‘Liggett, the Colorado Supreine Court held-thata -~ :
prosecutor may not ask a witness to commert on the veracity of
others by asking a “were they lying” type of question. Id. at'733. - -~
Here, by contrast, the prosecutor did not ask Smith whether
Feldman-had'lied when discussinyg the victim’s health; the - - -
prosecutor merely asked Sriith to characterize Feldman’s

demeanor, which was'relevant to prove motive and interit. - See = -

People v. Jones, 907 P.2¢'667;:669 (Colo. App. 1995) (“A lay witness

may state an opinion about driothe? persoit’s motivation of intent ! :
only if the witness-had sufficierit opportunity to:observe the person’

Toid I




and to draw a rational conclusion abéut the person’s state of
mind . . ..”).

1]4 49  In addition, Feldman offers no supporting authority for his
challenge to the admission of Smith’s statements that he felt guilty
and was being used as an alibi. In any event, the statements were
not unduly prejudicial, as they were only a small part of Feldman’s
trial. Indeed, the prosecutor’s closing argument did not reference
any portions of anith’s testimony that F\eldman challenges on
appeal.

E. Cumulatix.ze Error

950  Because we have not found any errors, the cumulative error

doctrine does not apply. See Shanks, 1 76, 467 P.3d at 1245.

III. Disposition

951  The judgment of conviction is affirmed.

JUDGE LIPINSKY and JUDGE SULLIVAN concur.




